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SERENISSIMO  PO- 

TENTISSIMOiET  INVICTISSIMO 
PRINCIPI*  AC  DOMINOiDN-  RV- 

DOLPHO  SECVNDO,ROMAN0RVM  IMPE- 

R.ATOR.I  SEMPER.  AVGVSTO.GER-MANlifi,  teVNGAR.i£.BbkEMlA 
Dalmaua,Croaci*,Sbuoni*,&c.Rcgi,ArcWduciAuftrix,DaciBurgundix, 
Cannthi^Stiriz.Carniolar,  B  rabantia:,&c.  Dn.  Aio 
Clcracntifllmo. 

!  V  M  fufceptajnui&iflime  C  arfar ,  &  Impcrator  clc- 
imentiflimc ,  IuftinianciCodicis  enarratione,prseci- 
1  puos  eiufdcm  voluminis  titulos  itapcrfcquerer,  vt  cir- 
)cainnumeras,eafquc  arduas,&  illuftres  Quacftiones, 

  )quxinfinitisinlocisoccurrerent,hominacumveteru 

tumetiamrecentiorum  Interpretum ,  excufsis  non  finelabore,c£ 
grauitemporisia£tura,fingulorum  commentariis  &  opinionibus, 
recognofceremjatqueargumenta  legum  ,necnon  rationum  fubfi- 
dia,quibus  pugnantes  fententiae  niterentur,  ordine  contexeremj6£ 
tandem  pro  exigua  ingehii mei,quam  naturae  beneficio ,  &  multo* 
gmi annorum vigiliis,deberem,l:acultate,quidmeae Cogitationis cG  : 
iudicirelfet,fubiicerem:vtpra:locommifra,  in  rem  totitts  reipubli- 
cxvulgari,&CConucnientemfrUd:Umadferrepoflent:  atque  folici- 
tus  mecum  circUmfpiccrem ,  cui  hac  ipfse  lucubrationes  dedicandac 
eltent  :  mult2,o£illa:quidemiaftifsimaecauff2chortamentomihi 
fuerunt ,  vt  ad  omnis  iuftitiae  fontem  6c  parcntem ,  totius  nedum 
Germania^fedetiamChriftiani  nominis  vindicem  &  Auguftum, 
confugerem,vtfub  vmbraipfiusimpcrii  delitefcens ,  parathsimam 
aduerius  zoilos ,  qui  ctiam  confummatifsima  qu*qucattcrerc,6C 
depeculari folent ,  opem atque  tutelam  mihi polliceri,ncc hon  Im- 
periaiisiudiciiasquitatemexperiri  poflcm.  Verum  enimuero  alie- 
num  ab  inftituto  mdicari  non  debet ,  fi  in  ipfa  legum&  conftitutio- 
numcxpofitione,quasflorenti(simus,&:  iuris  religiofifsimus  Impc- 
ratorluftinianusinCodicis  formamcontraxit ,  adcum  feftinem, 
qui [  eiufdemlmpcrii  defidcratifsimus  fucceflor  ,  folus  legum  ae- 
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EPISTOLA 

nigmatafoluere;&:  veram,fecuram,  quacque  omnibus  fequcndafit, 
interpretationem  eifdcmadfcribcrc  poisit.  Practerea,cumnonfo- 
lum  circa  illa  refponfa  &C  dcfinitiones  defudandum  eflet,quae  fingu- 
lorum  ciuium  vtilitatem  complederentur ,  fed  etiam  illa  iura  SC 
pracrogatiuas  exhiberent,quae  iit  recognitioriem  fupremac,quacquc 
toto  in  orbe  excelleret,poteftatis,tam  diuinac  quam  humanac  leges, 
prbpria  Imperialis  maieftatis  efle  voluerint,  aut  in  argumentum  pe- 
culiarispriuilegii^huicculminiferuarintifluduantiinter  huiufino- 
di  procelIas,alius  Dux  &  moderator  optandus  non  erat,qiiaqui  Im- 
perialis  faftigii  au£toritate ,  huiufniodi  acftus  compbnere ,  &  fecu- 
ram,imo  almam  tranquillitatem  adferre  potfet.  Deinde,cum  Intcr- 
pretisiqui  dc  rcpublica  bene  mereri  velit,bfficio  cohtineatur,vt  non 
tam  circaillas  Quasftiohes  aUtControuerfias  aduigilet,quac  ante  in- 
finitafcculamomentumfacerepotuerint ,  quam  quacadpracfcntis 
R cipublicac  f  ormam ,  &  f ori  confuetudinem, cum  fr u ctu  defle&i 
queantific  hoc  confilium  (ccutus ,  multa  &  non  Vulgaria  ordinatio- 
nis  Spirenfis,&  decrctorum  imperii  capifa,ad  lcges  &  refponfano- . 
ftriiurisreuocarim,fufccpti  laboris  ccnfuram  atq;  diiudieationcm 
nulli  iuftiori  ex  cauffacompetcre  duxi ,  qiiam  cuius  poteftati  &  iu- 
rifdidioniha2cipfaacccptoferendaeirent.VltimocumRcuercndif- 
fimo  Principi Iulio,Epiicopb  Wirceburgenfi ,  6c  Franconiac  Duci, 
cuius  ftipendiis  iam  multis  annis,vt  Digeftoruhl^nde  Codicis pro- 
fe(for,&  eiufiiem  Confiliaxius,fuftinet>r,in  grati  animi  fignificatio- 
nem,primumingenii,&talenti  mihi  concrediti  partum  confecra- 
rim,indeadnonnullosGermaniac  Principes,  in  bfterendis  reliquis 
•l^cubrationibus,progreflumfecerim,ordinis  &  deuotac  cdgitatio^ 
nis,atque obedientiac,cflc  cxiftimaui ,  vt  ih  dedicandis hifce com- 
mentariis,illUmadirem  ,  cui  bmhium  ordinum  8cdignitatumho- 
mincs,ex  pracfcripto  diuinac  legis,  5c  coeleftis  oraculi,vt  Imperatori  • ' 
parere  coguntur}qUiqueeiusditionicommiiTos,nedum  armisalTe- 
rere,(ed  etiam  pacis  confiliis  atque  legibus  ita  moderari  poflit ,  vt  in 
vnumreipublicaccorpuscoalefcendo,eiufdempacis  &C  iuftitiarbo- 
nis  florere  queant.    Cuiusreiconfidcratio  ctiameflccit  ,vtmaxi- 
mb belfi  ardore,quo  incumbentibus  Turcis ,  vrgentibus  illis,qui 
perfummum  (celusdcfciucrunt,vtramque  Pannoniam ,  &c  vicinas 
rcgioncs  flagrare  viderhus ,  o  fferre  hacc  eadem  commentaria  no  du- 
bitauerim.    Cum  cnim  iifdcm  confiliis,auipiciis ,  &  armis,quibus 
perpetuus  illc  Chriftianac  rcligionis  hoftis,iam plurimos  annos ,  ne- 
dumintrafuafeptacohibetur,  fedctiam  multis  pracliis  victus,\nfi- 
gniumduitatumpou^cifionedepulfiis^bclliconfiliacumpcrditiSjSC 
deploratis hominibus  conferre  coa&us  fit ,  periculofhlimos  hui  us 
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DEDICATORIA. 

annimotusicacompoficose(Teanimaducrcam,vc  fclicem,  &  Chri- 
ftianarcauffe  Sc  religioni  debitum  euentum  mcrito  fpetarcpofll- 
mus:&bellicifudorescopettineant,vt  conftabilita  hominum  in- 
terhominesfocietace,opcaca,quaeque  Principis  prouidcnciae  &  le- 
gibusdebeacur,felicitatefruancur,nonadco  intempeftiuam  hanc 
ipfam  dedicationcm  fote  atbitratus  fum.  O  ffero  itaquc  Inui&ifli- 
me  Impcrator,  Domine  atque  Pt  inccps  Clemctiflime ,  mearum  lu- 
cubrauonum-,quascriumannorumftudia,labores  &  vigilia»edcre 
pocuerunc,comum  primumrmunusquide  exiguum  &  indignum 
cancamaieftace  &  faftigio,  fed promtiflimo  atquc  deuotifsimo  a- 
nimo  eiufdem  nomini  infcriptum.  Confidens  tote  j  vtpro  fingulari 
S.M.inpraeclaroscUiufqueconatusarredtione  ,benigno&  fereno 
vultu  iilud  ipfum  fufcipereiacque  adeo  occafionem  admaioraea- 
peflenda  praebere  dignccur.  Precor  autcm  omnis  boni  audrorem 
Deum,cuius  verbo  excclfa  coeloru,profundamarium)&  vaftacer- 
rarumfubfticerunc,vcS.C.  M.in  Neftoreosannos  conferuate,&: 
prarclarosacquefublimesipfius  cogicationes,confilia,  &conatus, 
adtociusReipublicae  &Chtiftianinominis{ccuritatcm,&  falutem 
pettinentes,tueri>prouehere,&  optatb  euentu  donare velit.  Dat« 
Wirceburgi.diei7.  Nouembris.Anno  i6of. 
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Praefatio  adLe&orem, 

VodJntegerrtmcLe&or\mcaniepaucos  annos9cum  meade 
impenfis  lucubrationes  ederentur,  faclurum  pollicttus fum  ,/i 
joperaminea  difceptationecollocatam  tibigrdtam  accedtfjea- 
nimaduerterem,  *vt  infignes  &pr&cipuas  turis  noftri  tju&fttones ,  non  per 
mifcellanea ,  aut  fme  ordine  &  deletlu  conjarctnatas  objeruationes  Jed 
Juo  loco  ^  conucritentiinjedt enucleatas exhtbere eiusreifidemin  tra- 
tfatudevfucapionibus&pr&fcrtptionibus,  detndeinQodtcis  Ju/ltnia- 
ncienarratione,  qu&  hifcenundinis  tn  lucem  prodit,mepr&ftttiJJe  confido . 
Cumenimauditts  ex  iriterpretatione  Zucrii  inftitutionibus ,  Louanii 
Jfoannt  T^amojtem  Elberto  Lconinojnde  Duaci  'Boetio ,  &  interietfo 
Jpatio TatauiiTanZjiroldtQfrfenochto,^ eMathedtiojpofied  BonontA 
MarcfchotOiTerufiA  %ainaldo 3item  oAlphano  <Bartolttrtnepoti)da- 
Btflimis  e2r  confummatifiimis  vtris,  aciurtfprudentu  celeberrimis  Tro- 
fefioribus^uos  omnes  honoris  caujfa  nomino&multisaliis,afttduum  me 
auditorem,quantumper  iempusdecem  aut  ampltusannorum,  &  alta 
fiudta  atqueoccupationeslicuitiprobajjem,  e^rqu&  abtllistraditaeffent, 
tum  ea ,  qu&  tantos  viros  decebat,  ajfecJioncqutde fufcepifiem,mult&  ia- 
hten^peneinnumer&qu&ftiones,  mvaftoturisnojtri  oceano  abiifdem 
excitat&,occurrerentiqu& pleniorem  expofitionem,quam  feftinandt  confi- 
Itumconcedebatydefiderarent^autnontilamfolutionem^u&difcep 
nisjubtilitattmeo  iudicio  congrueretjn  totum acciperent,  ejrpropterea 
qu&dam  aduerfaria  eo  confilto  atcjuemente  conctnnajfem ,  vtfiperotium 
&  iudicii  maturitatem  licuiffet,couenienti  ruminatione  interpofita  cum 
fru£tuftudiof& iuuentutis pr&lo  committipofjent&hacdcltbcrationem, 
fiudiuminpraxtperaliquotannospofitum,  tnterrumpiffet  tandemrepe- 
ttta  Theorica,&JufceptainFrancom&ducatusinclyta  Vutrceburgenft 
Acadcmia,Digeftorumprofe^tone,cyodoanritstnetusexpltcationccon- 
Jumtis ,  ex  pr&fcripto  noftri  TrincipisJufltnianeiQodtctsinterpretatio- 
nejneoconfilioaggrefiusjum^tquafivoticonuiclus.pracipuos  eiufdem 
<volumtnts  titulos  ita  enarraremjvt  circa  ardua,s  difficilesqU&fitones, 
qu&infirittisinlocis feoJferrent,pr&ter eaqua  ex aduerjariis  iam parata 
erant  ipr&cipuorum  cum  veterum  tum  recentiorumlnterpretumfenten- 
tiaseyiudtcia  excuterem,argumentis  in  vtramque  partem  ordine  con- 
fertis,exornarem ,0* tandem quidexomnidtfeeptationepiaceret ,  cjuid 
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contraoffenderet  ,quidofue  me&cogitationis  effet,  ingenueexpromereni. 
Porro  cum  abfurdum  vtdeatur,circa  tUam  Retpubttc&formam,cju&  ante 
multafeculafublatajtt,ttadefi*dare,  vtea,  ctu&tn  pr&fentta  cumtevtbns 
tummortbus conftrmatadt ,negltgamus \non  absre  me  faclurumejje ext- 
ftimauifiin  locts  &  qu&fttombus,  vbtidresexigere  videretur ,cjutd  con- 
fuetudo  noftritemporis  probafset  exponere.  Cutus  ret  egregtum fbectmeri 
cxhibere  pofsunt ,c\h&  a  nobts  en-trrata  funt,adt  legem  cr  l.  tn  bon&jidet^ 
ttcml.paclum  Cjuoddotati,  depacl.  mcetehrttUa  cfu&ftione ■,  anexpacio 
nudo  aclio  nafcaturjtem  an  paclum  dotalt  tnftrumento  comprehenfum^ 
vt ea,ctu&nubebat ,  ex&tjutspo>ttonb.  cum/ratrefuofuccederet,  obt  ga- 
tionemattcfuamcontrahcre.ey  ttbertatem  teflamcntt  faciendtmutteris 
patrtauferrepojjet.  '/{urfumint  ^.C.qutteft  ftc pof.vbi tncogttanttam, 
*uetpottus  temerttatem  tUorum  tnterpretum  perft/'tngo,ctui  ius  patrt&po- 
teftatts dnntax.it tn  I taita,  nectota  tameohtinere,tn  Cf ermanid  autem, 
(j 'attits ,dt£aifU proutnctts  receptum  non  effe  comwwfcuntur.  Eodem 
confilio  tn  tttuto  de edendoyde turetura ndo propter  catumnta m d.indo,  de 
tudtciis,dedtlatiombusyde  Ittts  conteftattone ,  deprobationtbtts ,  deteflib. 
de fide  tnftrumentorum,maxime  tn  t  tudices,  eod.  tit.  &  d.  tit.de/ttis  con- 
teftatione,varia  ordtnattonis  Spirenfiscapita,  cumiegibus  £f  refcriptis 
noftrt  iuris  tta  compontm  us ,  vt  eadem  tufla  tnterpretatione  tllnftrata ,  in 
Cjuibttscum  tegtbuspugnent ,  &  tncfutbusdentcjue  contteniant ,dituctde 
demonftrarepoftmt.  H &cde  confdto  &  rationefufcepttoperis- Torro  cjuod 
obferuaremejjenonnullos,cjutvtiuuentutematamfubltmisfctenti&de{i» 
derto  arcerent,  'Pande&is  &  Codtci  nultum  ordtnem  confiare,at<^aded 
jcientia,autartis  nomen  mtntme  merertdepr&dtcet,temperaremthinul- 
laratione potui ,cjuinpecutiari  tn  traffatu,  quipr&cedentibus  nundinis 
peroccupattonestjpographtabfotutus  nonfuttfednuncdemum  cumjn- 
dicecoptofi&mo  tnpubttcum  extt,nedum  incogitantiamfedftuporem  vel 
Mtltttamtllorum ,  cjut  tdafferere  nondubitajjent  ,ob  ocutosproponerem, 
fi nut  ettamTottttcorum  ejr  Ethtcorum  Anjtotetis pr&ctpua  capita  & 
pr&cepta  adleges  no/frMrfuoad  tdfiert  ttctttt,  extgere,  tdcfue  ea  mente  O* 
tntentionCi  vt pr&ftantem tttam ,  cfu&cfueinterattas,  vtjtdus pr&  cipuum 
elucet  fctenttam ,  ey^circa  cuins  cognmone  iam  vtgintt  cjuincjue  £f am- 
pltusannosme  verfari  animaduert  o,a  morjibus inuidoruafjerere  pofjem, 
item  vt  nudaiA riftjtelis pr&cepta  t mpertattum  legum  ey  cofiituttonum 
aufiorttate conftabtlita ,  maiorejrucJum qua  haclenus ,  adferre,cfueanti 
St  itacfue  Jntegerrime  Leclor fdefiderium.  tuum  an  Qodex  Jufttan&us 
conuententi  ordtne  compofitus fit,exptere  vetis,erit,  ejuo  tancjuaad fon- 
temconfugias/Vate.  (Date  1'wrceburgidte  s?.  Nouemb.  aAnnos6oji 
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cui  damus  A&ioncm.cidcm  multomsgis  tribuimus  an  (ccundu more» Ccrmaniat  huius dttfcrcntix cogni- 

cxccptioncm.t  5-8.4  tioaliquid  vtilitatisadfcrrepoflit.ib.z 

Aduocatiio  fingulis  can  iTis  vlcra  ccnmm  aureoi  acci-  finc  AcJjone  quodquiscxperiri  non  pcflit  quomodo 

pcrenonpo(fcint,298  j  intclligcndum,  447.14 

ncmofioe  Adionecxperiripotefl,  179  4  Atftorem  puft  rci  contradidionem  abfolutioncm  pc- 

Attadcicgati  iudicishdem  impctrantapuddelegateffl  tere dcbcrc  vctcauflam dcfimtiuc  tcrminandam cf- 

»o  1.27  fc,291  34. 

Ac5tacxh  bcnda  funt  ctiamei,quiin  dcmormilocum  tn  ACtioprxfcriptuvcrbisdcfcraf,  fi principalis  adio 

fiiccc-ffit,ioi,28              (IIinft:o  Bartoli.ioi.i?  pcracccprilationcmfublatBfir,447.8  (92.206 

an  litiganubus  Adacdcndafiiit.&ibtdcmcxcuua  di-  i\dioniscditioan  in  Ubclli  coccpuoncncccflanafit, 
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AcTionum quafHam  e fle in  r em , q ua fJa m  in  pcrfonam :  lcge  r  i. tabul. dmne  j€s alienum  pro  hcf cditari i t  por- 

actioncs  in  rem  ciTc  vniuerfalcsaur  particulares.  V-  tionibus  diuifum,»7j.  i 

niuerfalcsvtpcutiohcrcditatis,  &huic  coniun<3a  nonfcriptaytquitasin quibusconftftat,  506.9 

rcmcdia,(j7 j.i  qiia^oyEquitasfpecieimuncrefungidicatur,co6.  te 

AcTioprarfcriptisvcrbisnon  folumlocumhabct.qua-  .£^uaIit?siuris,qucttdficripotcft,fcmper  feruanda, 

do  dcficit  nomc  acTionis ,  fed  etiam  cum  dubitatur,  1*5  2. 

quxacTiocxcrceridcbeat.  J28.27  Alimcntorumcauffaitafummariaeft.vt  figuramiudi- 

Acrioms  verbum,  an  officium  iudiciscomplecTatur,  cii  nonrcquirat,6io.  1 54 

7  $2.84  Alimcntorum  controuerlia?  etiam  dicbus fcriatis  CO- 

natura  AcTionumperfbnalium  cft,  vtcontraeumdu-  gnitioncmadmittunt,ib.r57 

caxat deTnr qui cotraxit,  vcl  cius fucccfforcs,  2 8 7.  1  in  Alimentorum cauffa  fuiticit  fcmiplcna probatio , i- 

quidobtineat.fi  AcTio  pcracccptilationcm  plancfub-  bid.  1 6 1 

latafit,4i  8.7  csuifz  quatuor  cx  qnibus  Alienatio  rci  Ecclcfiafticas 

andiuerfitfint  AcTionc$quacexf.icTodentur,&quam  po/Titpcrmitti,nccciIitas,  cuidcnsvtilitas,  pictas  SX 

prxfcriptisverbisappcllamus,jotf9  incommoditas,76\  14 

quomodo  AcTioncs  in  rcm  pcr  acccptilationcm  tolli  dcAlimentisprartcritistranfigcrelicct.^  o. t 

poffiiit  .\z  1.4  approbataa  maioriparte  Alien»tione,<oficicnda  funt 

AcTionesfifcocompeti!tes,quotannorumfpatiopcr-  inftrumentapubIica,cnmforma,  quarhictraditur, 

imifolcant.iio.jx  76.46  * 

omnis  AcTiotxconfcnfuconftftit,4ic.t  prxtcrhancfolcmnitatcroepifcopi  audoritas  cft  im- 

AcTio  rc  contracTa  nudis  vcrbis  refcindi  non  potcft,  ploranda,ib.47 

» 14.18  fi  abbasvendatrcmraonaftcrii.fufficit  AucTorirasfu- 

AcTio  incpte  prop«fita  poft  litis  contcftationem  mu-  periofis  ipfius  abbatis ,  poft  prioris  formx  adhibi- 

taripottft.:o7. 1*8  tionem.ib.^S 

idcminriscfHi  iitisconteftatio  vitiofcfacTa  fit.ib.129  parumintcrcft,vtrumquis  Alimcnta  vniusanni  difli- 

ex nuda couentione non deccrniadioncm  ttiamfi fti-  pct initio cius,an  vcroin  finc , modo  alimcnta rcli- 

pulatiopoenalisintcrcefT.rit.vif.1  quorumannorum  vnotcmporcnonrcprxfciuctuf 

finc  AcTionc  ncmo  expcnri  potcft,  197.?  7  7. 77 

A&ioquumfifcusrationccommii7ihabct,quinqucn-  anprohibita  Alicnationc  ctiam  locatio  prohibitafir, 

niofinirifolct,  1 86. 1 9  ib.  109 

effc  AcTiones  quar  confenfu  partium  rcfufiitari  nc-  AlicnumcftacoiWiicttidtnchgiflatorum.npctcrc.cj» 

queant,4iS.i  femclconflmt.nnlit.  ;ji  z$ 

quamuis ncmo finc  AcTionccxperiri  poffir ,  tamcn  ct  Allrgnioncsin  t  > aoi onliflcntcs poft  caufTr  condu- 

caufla  conccditur  tnnflatio  aCtJouis  a  pcifona  in  fioncrn  non  admittunnir,)  ic.to 

pcrfonam,287.6"  in  Ambiguis lpcct.iri  fcntcntum  ipfiui  qui  vcrba  pro- 

an  AcTiogcncralisturefxpoffitrefcrriadca,quje  non  tuliffet.jj}  .« 

tutor.fcdaliuspoiTidct,4  5  .6  in  Ambtgms  &  obfcuris  idinfpicicndum  quod  vcrifi- 

an  Aduocatus  poffit  victoimp  utarrillos  firmtus,  quos  milius.408  7 

fuftinuiffet.fi  aliopatronovfusfuiflct,C46. 9  Antinomiaqiiafiimplacabilisinrerc.porro.&c.fgni- 

incaufa  AdiiIteriircdimctcmfi.prctionontamdepe-  ,  ficafti.cxtr.de diuoit  108. 18 

culio  fanguinis  follicitum  cffir,quam  viam  munire  infcftaAntinomiaf.4f.f£dcvfur.&frucTib. &1  4?.f£ 

ad  nouosadultcrzcoinplr!cus,428. 19  de^quir.rcr.domin.7$o.2 

incauffa  Adultcrii  ccttas  perlonas  duntaxat  ad  accu-  Antin0miaintcr5.fi  vir,1.7.ff.foIut.nutriin.&I.S.co£ 

fationcmadmitti.428.20  tit.  17 1.2 

AcTusIegitiminonadmittunt  diem  nequc  conditio-  pronuntiationc  Angariarum quidcontincatur,  50$. 

nem,6?6.S  12 

an  Agnitiobonorupofllffionisintcrhos  atftus  rcfcrri  an  hxc  verba.ficutncccuii  flibctbonefidcipoff  fforis 

deocat.ibi.y  particularem  rccipiantinterprctationcir»,-io  it 

A cTus  nullus  vcl inualidus  priori  non dcrogar,  524.15  an  eandcm  vim  habeant  hacc  verba.ncc  cuiiifl.bct  bo- 

AcTio  rei  nidicatx  per  traditioncm  indc  fccutam  cx-  nxfidcipoffifforist&illa.noquiuisbonarfidci  pof- 

ftinguifolet,  502.6  feffor,7$o.  12 

AcTio  prsrfcriptis  vcrbis  cx  quibuscauffislocum  ha-  Appcllationiscaufraanaltcricommittiqueat.507  4 

bcat,  ;oi.4  Appcllationonnunquamreiicitur  adprarucnitndum 

poena  Aduocatifi  inftantiaipfiusculpaperierit.ttJcT.  t  periculum.610.134 

Aduocati  paup.  ribus  gratislcruircdcbcnt,itcmfcri-  incaufla  AppcUationis  noncffclocumcmendationl, 

bar,commiffarii,&alii,6o9.66  105.»! 

anAduocatisincauffispauperumfalariumcx  publico  quomodointeIligendumfitrcfpon(umiuris,qt:oiiin 

conftitui  dcbcat.609.67  Appcllatione  poffim  dcducerc  rcm  non  di du{\  1  m, 

an  quis  poft  definitionem  Camera:  Spirenfi»  adhuc  20>.jj 

dcfiderarepoffir,vtaducrfariusaniculosincertos&  AppellantcmpoflVemcndarelibclIumappclIjr-  rium 

obfcurosdccIaret,485.2X                     (609-9/  ante  !>**m  contc/latam ,  non  tatncn  libcllum  j-'tiiiiae 

in  aftisconfcribcndis  perfona  publica  adhibcndacft,  inftantix&r.itioncsdifflrcntix.ioy.t* 

iEdcsfacratcmporcbcliiinproptignacuIum  conucrti  quandoiudtxcxofficiofuoilludptruiiitcrw  potcft»i- 

potcft,5o.i7  •  — •  bdj; 

App  * 
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Appellatioa  fcntemia  incanflj  .limcntorum  prolaU, 
non  fufpendit  cxfrcurioncm,6to.  1 6 1 

idcmobttnrtincaufkrcuifionis.ib.  6,  . 

aoAppellatioipfiusrefpuendufit.  quoabfcntcdotm 
dcnuntiariocft  Fuda.quz  tamcn  ad  cognitioncm  c- 
iuspenicncrit.diucrfjtDoiaorumfcntcntiar,f|7-8 

tempora  Appcllationispcr  compromifluth  prorogari 

poflunt.517.i7  ,  . 

anpcriurliccmincauflj  Appcllationis  impcdirustpfo 

luretutusfit.an  veroimplorarc  dcbcat  rcftitutionc 

ininu-grum.j^  i.-5 
Appcllariapndhonrfios  virospotcft,  filudcxtnlon- 

g'hij'Jovcilttnr,58ui 
raioncs  diflFcrtntix  intcr  cauiTim  Appcllationts  & 

priorisinfijntix,5t7.i4  .  • 

Appdlationcm  non  admitti,  oequidemadefT!.cturn 

dcuola«Uum,&rationcr,6 11.199 
Appcllationc  pcndcntcnihil  nouandUm.eV  fi  quid  at- 

tcntarum  fij.idantcomnia rcuocandum, 6op.  i r*8 
iohutufmodircuocatiooc  nulloiuris  ordinc  opuscf- 

fe.ib.109  . ,     .  * 

eautfiim  AppcIIaticnis  intraannum  aut  bienntum  n- 

riiridibercfoj  ;o4 
Appcllationis  prolccutioni  tempusdefinitaol  exprel- 

'foconfcrtfn  partium  produci  potcft,f  1 7«M 
knfcntcntiaA.bitri,nbndatisdtlatiooibus,adproba- 

dumvalcat  516.24 
cumquilibrt  fit  Arbitcr&modetatorrcTOmfuarum, 
ncdum  fc,fcd  &  bona  fua  mbnaftcrio  dedicarc  po- 

tcft.6o.t  .  o  - 

cumci:fccutorqi!*abArbitrisfiabtafanttderTcctum 

perdi!ccrcdcbi-at,dcquocxfcmtorc  hoc  intcllige- 
dum  fir,diucr&Dbr3orumfcntcnti»,58l.7 
4nrcntentiaArbitric6trapriorcro  fentchtiam  valeat, 

Arborrt  vi  ventbruhi  dctcclx  non  eedunt  marito ,  vt 

occthcfaurus,7i4.i*>  . 
ArduacViubtiliscxpofitiot.haturaliter  $.  mhtlcomu- 

oc,rTdcacqiiir.pofl".ciTcccofct«r.io8. 1 80 
Argumcnti  a  cbntrario  fcnfu  non  illamvim  efle,  vt  tol- 

latca  quaTalibicxprcffimdcfimtafunt,747-  " 
ArgU.hcntumaconuariofenfuvaler.460.10 
Argumcntamacontrariofcnfunon  proceditvbt  tra- 

ctatUr  dccortcdtionc  Icgum,  j  18.7 
Argumehtum  a  coniugatis  vcl  cafibus  rtoa  valct,  fi  ra- 

tiobcne8£cruditeloquentiumadu«retur,707.t5 
*nulucxempla,quibus  id  doccatur.ib.!  6 
Argumentum  a  cohtrario  fcnfu  hon  proccdere,  cum 

apcrtaiuriSdcfinitioaducrfatur,7,i.it  _ 
in  arrbgationc  generali  Arrogatpr  ftatimdbminium 

rci oancifdtur, ,  66*.  1 6  *  •  „  t 

10  Alternatiuis  altcrutrnm  vcrum  efle  futhciMM. 1 1 
Altcrtlatihaintergcnus&fpecicmiDtcricclaiocxpo- 

fitiuampbflercfolui,464.8  (486.70 
•d  Articwlum  mulupliccmahquUdcbeatfcfpondcre, 
Articuliiiqu?  rcpugnantiam  conrioeot  iurc  noftro  rc- 

fpbndendurheft,4H6.4t      ,  • 
Amculis  quz  cUidentcr  impcrtincntes  funtrclpon- 

dcndumnooVidcri,4?5.}« 
ld  Artictlumimpcrtincntcm  jureooftrb  rcfpondcn- 

dum  hon  cflcjib.19 
Articuliimpertincntciqui,ib.?b 
Auricommoda.argcnti.xrts&fcmfodinarumintcf 

indaftnse  fruaus  computantur^z/a^ 


!  iusporrecturn,vcI  etaiiolctnnitafe 

ouoclocum  habcat,76.8 
ratiooes  qtiarc  huihlmodi  fo  lcm  ni  t  a  e  n  on  requiraturi 

ibid.9 

Auth.cXeaufl*a,dcUb.pmrr.nedum,  dcfiliocxhete- 
dato,fcd  etiam  dc  poIth^moinjtcIUgitur.tji.j^ 

T>  Eili  fufcipiendi  aucloritatcm  apud  Principem  cifc, 

>°*7  ;  .... 

Bcncfida  tmpcratorum  finedicnoprziudidointellt- 

gcndacflc,67.io 
R-ncfiria  quzdomino  conccduntur  piemnqae  ctiath 

porrigunturad  doroefticoj&familiaro,i9M5 
B\*ucficia  aeccpracxnaturzdi&amincparibusbcncfi- 

ciis  farc  icnda  furtr,  |  1  6. 1 9 
pcf  Bcncficiurainucnrarii conFufioimpcdiri  folct.&r 

quomoJrtillud  intclligimdum  fit,  jo  x.ij 
iecundum  Bcncficium  tutoribus  propofitum.eft  rc- 

mrdium  diuifionis.tb.  1 1 
hcC  8cncficium  lochm  non  habcfc,  fialii  folu£donofi 

fint.ib.  14 
anhor  Brnrfiritim  locul 

conuenuhfaf,ib.ijf 
B  nchcium  terriu m %a uo  tutoribtuj  fubucnitur.cft ccf» 

fionisadminiculum,jSc.io  .  ..  . . 

ah  Bonaclcricorum.cefljntibiHiudicihtisEccIcfiafti- 

cis,auAoritate  iudicis  fccularts  poflint  in  cauifiini 

contributiooiscooucrti,5b.i7  . 
bfnnia  Bo  ha  ad  confcruationem  bumani  gcncris  tact- 

teaffcaavidcri.ibit 
Bona  pauperum  nifi  trigintaannoruminteruallo  ac- 

qniriexcauiTalongiflimzpolTciTtonis  pofluut,  & 

tatiooes,o&.,c>  .  . 

Bbna  eo pertinerc  vt  optstam  beatitudioem  om n ib us  , 

aifinguIisadfcraht,co.ii 
Bonj  fidci  pofleflor  tenctur  fraft  us  naniralcs  reftitdc^ 

re,fi  eiftent.oc  fi  confumti  fint,hactcnus,quatenua 

locupIetiorfadnscft,7J  i?b 
Bonar  fidci  poflcflbr  nedum  induftrialcs,  led  ctiam  hi- 

ruralcc  fruftus  perccptOs  fuos  facit ,  ncc  cos  cofum» 

tos  rcftituerc  compcllitur.nifi  in  quantum  locuplc- 

tiorcx  nattiralihusfit  factus.vel  ctiamex  induftria- 

libus.fi  cauifafitlucratiua,7joa 
Bonzfidd  potTciTor  rc  m  cx  bonis  Vacantibuseratarii 

indiftincicdcccmanorum  fpatio  adquircrepotcR, 

fiucdenuntiatafint.fiucnon fint,i86. 1 1 
Bohzfidci  poflcflbr  Ghcrcditatcm  nonattigert,qua- 

uiscbntcmplatione  dclats  hcrcditatis  tc  fila  lautiua 

lit  vfus,  amen  riihddchcrcdiutc  dcduccrc  poteft* 

qda^ibagloiTaprbpofita,an  fi  BononienfisMutina? 

conuehiatuniudicaridcbeatfccunduftatuta  &  c6- 

fuchicUhcsBononiehfcsan^lutioenfeS,ib.i4 
Boooimofes  iutifciuilisoooeflc  fcpafaodosaboni» 

moribusiarisCaoohin.ex  Myofiogcro,ii7 106 
Bonum  puBlicum  paucorem  tomraodia  pratfcr£doni 

cflc.50.4 

CAdauera  anfiqaitus  non  pbtuiflc  intrg  duiutic 
muros  fepeUri,&  caulfie* }  7. 1 
Czfari,  qu«  fuflt  Carfaris,reddeoda,5o.9 
io  cafu  iuris  dubii  ccfum  Caoooum  definirJonem  fu- 

fpectatri  eiTe,i  07. 1 71 
proiiuntLitio;n;CinoriLimquidcoritincatur,46.j 
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an  Capdl«m  ingrcflus  nihil  fibi proprii  retinere  poflir,   an  Cautio  Mutiana  in  contndibuslocum  habcat ,  di* 

r-  ucrfrDodorum(cntcnria*,447.i  < 


ilJosdcnique  incidcrein  difcrimen  Senatufc.Turpil  fcrupiilofaCautclarefurpcdtamrcdilcrcfoIct^^j.H 

qui  pcrcalumniamacculationemindituerinMt^.  idcmfimodicoprctiorcsvenditafir,ib.i5 

54  affcdara  vcrborum  obfcuritas  idtm  quoquccfliccre 

Cauffain  libclloexprcflapoftlitiscotcftationcmmu-  folet,ib.6 

tari  non  porcft,  106.98.  quo  cafu  Caurio  dc  non  ofTvndfdo  prrfttfnda  fit,  41 . 7 

Cauflzconclufioanintcr  ada  fubftantialia  rcccnfcri  Catitcla  rabcllionum  in  concinnandis  inftrumcntis, 

debeat.rio.f                                        .  *L\.\ 

Cauflar  eonclufionem  &  rcnuntfationcmproeodem  quid  appellationcCcnfusronrincauir,  '9.22 

pcnc accipi.ib  6  an  O  nfi» *  fcm pcr  vntforrrm  futrit.ib.  1 5 

rfFcdusC.nifTxconcIufionis,ib.7  Scruiuni  TulIitiRtgt-m  Romanoru  primo  omnium 

inpariGiuflicontrahentium  diffimilciusintroducc-  .  Ccnfttm  vniiicrf.rnmfjculraruminflituifle,  147.4* 

rcnondcbcmus,ib.  1  5  .  quidrippclbtioncOnfuscontincdtur.ib.i,* 

Cauflaquatiudiccmmouitinfcntcntia  ncccflario  ex-  diucrfi  Ccnfus  fi^nificatio.ib.24 

primenda  non tfl.j 66.  t  pinfutaiio  fcnttnriar  Didaci  Couarr.  circa  intcrprc- 

ododiuetficafusin  quibus  CaulTa  comprchcndi  de-  rarioncm  verbiCefusinl.comperir.Gdcpre/cripu 

bct.ib  j  jo.vcJ40.flnnor.ibid  25 

inOuflisiurisaudoritatecxrquatisquodflatuirurin  CenfuscapirisaRomaniscxeogirarus^S.i 

vnocafuidcmctiamprobandumeftinrrliqi]0,98.  Conflantinimod.ratiocircyhuncccnfum.ib.i 

}  1  diucrfafignificatroverbiccnfus,ib.t 

inCaufliscriminalibusdifferctiaeflinter  pupillum&  quantum  cmolumcntiRomanicx  capitationib.fenfc- 

ininorcm, 599.2.  rint,vbicommcndHainduflriaIufliLipfii,ib.4 

etiam  Caulfa<,  fummarias  &quar  finc  figura  iudiciiex-  qui  Ccnfiis  Impcratori  dcln-atur,  1 09.4 

erccnnir./Lripto  comprehcndi, 609.8 1  O  rti  condidioncm  inflitucns.poftca  fjmofjm  adio- 

an  ImpcratoVin  Cauflismifcrabiliumperfonarum,in-  ncm  moncrc  nnn  potcft,2o7. 138 

fpedafadi  vcritatcproccdcredcbcat. 609.71  Ccflanrtfauflaci  fT:  cfT.dus,£o6.6"V.&94 

inCaiifliscriminalib.allcgariones&probationcspoft  Ctffioni«bcntftcu*mctiamia  ipfacxltcutioncimplo- 

conclufioncmctiamacceptantur,5io..4  '  taripofll-,  .90.12 

Criminalcscauff.r,quando  quis  dcfiftcndoincidcrct  an  contra  cdidi  Orcumdudioncm  rcftitutio  locum 

in  SCTurpillianum.mutari  in  libelio  non  pofljrpt  habrrc  pcflic./i  7.;8 

207*149  Cinrio  qvccon  phdi  dchcat.irJ.  * 

Cauflar.qtiareZcnocVhiflinianiisclcmcntiuscumiJIis  qttidappcQvtton<  Grarioim propriccnntinraritr.ihtt 

agendumpurauerint,quiirttnusabinitiopuicraut  quam  fignificationem  cx  communi  Vfuintcrprcrum 

quam  ipfisdcbebatur,zccJ.io?i  hahc8t,ib.7  -(>6 

inCauflls  criminalibus  profcqucndis  rccifiustempus  appcllatiom-ciutionis  qnid  propricconrinc»rur,>ji>$. 

conftitiii,quamciuilibus,  5  1 7.7  an  ad  fcntcntiam  fiucdt-tlaraiionrnt,  quodquivn  p^-  - 

Caufft-  htmi<dccifionis,ibid.8  namiruiJcrivisationcccflariafit.diuerfseDodo- 

quarc  conditorcs  ordinationis  tribunalis  Spircnfis  rum  fcntcnti.T,6'  1 1.1 81 

Cauflastudinariasabcxtraordinariis  ftparaucrint,  non  cflc  ncccfTmam  citationcm  partium  cum  tcflcs 

609.90  audiuntur.th  19; 

quid  prarrogatiuar  Cauflac  cxtraordinaria:  lubcant,  Ciuitatcs  libir.r  p<  ncomniaiurah  tbcrevidcnrnrquf 

609.9 1  Principi  Jtl.n  j  funt.t^  1.20 

anCauiTr  ipixcxccdimttrcccntosaureosdciinantef-  Ciuilcscaufl*as(^pcintricatiorcscflc,quamcriminaIes,. 

(ciurifdidionis./Xj.itJ  5'7-to 

Cauflj^qtiodrcomaiordiiat'iodetur,quamdccedic-  Guiflar  inftant!i,m  initium  fumcre  a  litc  comcftata, 

rum,6;6-4  j  17. 11 

OuflamlitigiofarpofllflionitHifpanosInrcrimvoca-  Ciuitanagnoficrcdcbeat  collarionrm  probonisqnar 

re.Gallosrcctdcntiam.Latinelujguxaudorcsvin-  vbitiis  locorum  habcat,anveroqua-intrafiiK»iu> . 

dicias,r>  1 1.192  rifdiflionisipfiuscxigantnrvcricntur,  11,8.54 

vari*Cauflr,quodcrimina  frit  pmncnda, 298.5  Claufu!afalut.!ris.pcrensfibifuprromijibus&  liftgu-- 

CaufTemediaian  dunraxatad  trcccntos  aureos  com-  Iisiusdici&iiiflitiamadminiftrari,dcfcdumcon- 

mittipotucrint,5t<9.t4  cltifionisfupplircporeft,2C>5.9o  j.t  '  c 

Cauffjs fummarijs ctiam infhntiam  admittere,  r  17.1  f  cffcdus Uaufcji\r.pcn ns fupcr  oui nibus &  fingulit  fi-. 

CaufTarcognitioinomniiudiciorequiritur,>jo9.7  biiusdichvclpctcnsfcnrcntiam  profcfcrn,  »74.16* 

fubljtaCaufljc<Fcdusquoq,fublatusccnfctur,6o.50  magnavisOaufular.ratomancntcpado&iuiilnjian- 

Caufljalimentorumitafununariaeft,vtfiguramiudi-  di,46*4.7 

cii  non  rcquirat.ib.154  dupliccmverbi,clariflimi,figiTificationcm,r  87.-7 

Cauffarcontincntiam  non  poflcdiuidi,5o  ?.8  an  bonaClcricoruni,ccfljntiHiis  imiicibus  Eci  kfijfli- 

Tresrationcsdiucrfitatis,quarecautioMurianainte-  cis,audontatc  iudids  fcculans  poifint  in  caul&as* 

ftamentis  locum  habeat,&  non  in  contradib.ib.17  contributionis  foniicrri,  j  o.  17 

Outioqu«caufTimconcludeotcmnoohabct,ctiam  quantorcmporisfp.itioClcrici iuselcdionis adnt>*re- 

iurccanoniconullumchcedumhabct,j4  0.i5  rcpoflint.uj.i  (bcrc,i68.itJ 
triaCautionumgencra,4-;  i                              Clcricos  ctiamadrcfcdioncm  murorum  confirredc- 

-    ■  .  Clcn- 
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Cltricos  debere  onera  agnofccrc  carum  rcrfi,  quarum  Confeflio  ctiam  cxrrafudiciaiis ,  figeminita  fJt,idone- 

commoda  non  recuflnt.^tf.  $  am  probationcmcontinct,ib.  i  x 

intcrctTe  inrcrrcs  patriraonialcsCItricorum&ecclc-  Conftffionemin  vooiudicio  fafUm, inaliointer  caf- 

fljfticas,s/7.i4  drm  pcrfbnas  nocerr.io  i .  i  < 

quibus  cafibus  Irepcratorcsin  bonisClcricorum  iurif-  Confi.  flio  abvnoapud  aCta  interpofita  in  prgiudicium 

di(5tionemh3bcrcvideantur,4<J.  cS  alienumcedcrenon  poteft.ib.i^ 

an  CU  rici  compclli  poflint  permagiftratusfcculares,  fiftaConfiffio,  quxcxcontumaciaiocum  haberefo- 

ibid.7  let.admittcndanonefl.ib.i  j 

fcmurorumvigiliisncClcricoscjuiJcmcxcufari,  ibid.  Confr/fio  procuratorisnon  nocct domino in alia in- 

13  ftanria,ib.2  6 

Codicilli  quamuis  cx  intcruallo  poft  tcflamcntum  co-  Confvffionem  &  rei  euidenti  am,&  afpet2um  loci  pof! 

poruntur.nihilominus valtnt, 574  8  cauffarconclufionem  adrnitti,cto.  1 3 

d.fTaaia  intcr  Codtcillos&pa&umcSfcnfuduorum  Confcflioncm  pcr  didionem  taxatiuam  prolatam 

inftitatum,  374.11  nonniinquamconfitentemoncrarccontrariapro- 

Ccehbcspcrlegcmluliam& Papiamnon  fucrunt  ca-  bationcH^j.io 

paccs  hcrcditatum ab extrancis  rcli&aru torbosau-  Confctliocrcditoris fibi  centum  florenos dutaxat  dc« 

tcm  folum dimidiam  pjrrcmabftuliiTc,io7.n  bcri  confirrmntis.ipli  nocct.ib.  1 1 

Cognitio cx SC.Syll.quinqucnnio  tcrminatur.tS ff.jo  quid obtincat,(i  dixcrit ,  libi  ccntum  florcnos  dcbcri, 

Cognuio  in  caufla  appellationis  quando  in  priorcm  fincadicdtioncdicJiotmtaxatiux.ib.il 

protiinciam  rcnvttidcbcat, 5  81.4.  Confeflioncmin  Itbcllofacftam  prartcxtu  Cmendatio- 

Coilationcs  qux  a  Prtticipcrationc  filixfux,  vt  tanto  nisquts  rcuorarenon  poteft.io  j.14 

honcfliusin  matrimoniumcollocetur.indicuntur,  intcrcffcin  rauffaConfcffionis  intcrvcrbaenGtiatiua 

non  rcfcrri  inter  ordinarias  vtl  c  anonicas.j?.  5  j  & difpofitiua,vt  hxc  noccant.illa  vero  minus.ib.i  j 

Coiltctac,quarexiaiifrancccflitatispr6ficifcatur,non  Confcflioncm  ita  qucm  rcuocarc  poflV,  fi  doccatde 

f^mpcramjgtliratibustmponuntur,  167.8  crrore.ib.16 

fi  cimusadccrtam  pccfinizquantitatcm  condemnata  an  Confvffio  jbfeotcpartefjfh  probc*, :  99.8 

fit.magiftratus  Colli tftim  tmponcrc poterif.,167.9  Conf. (Tioncm  aducriarii diuidi  non  pr:fl>,4 4  c .6 

idcm  obttnct  fi  ad  rcparationcm  muroru  pecunix nc-  Confcffioncm  fjrpemaiortt  efle  aufforiratis  &  cffica- 

cctTarixfint.ib.io  ciz.quam  publicum  documcntum,  199.10 

an  au&oritas  Priiicipis  hoc  cafupriusrcquircnda  vi-  Confcffioncm  locuwh^bcrecotraprzfumtionemiu- 

deamr,ib,ti  ris&iniuria?,j99.« » 

«juomoJo  harc dcfcriptio  Collcc5.iru  ficri  dcbeat.ib.t  2  Cofcflionem  tantura  potTe.quantum  lcripturam  qua- 

virum  cxtranci  qui  ucutcatcsintra  territorium  habct  libet.ib.  3 

ctiamadcontributiontmconuocaripoflint.ib.ii  Confeffio&  rci  cuidcntia  tantum  poffunt.quantum 

quodCornitcs&BaroncsImpcratoris  nominccxigc-  rcsiudicata.7  j  f»l 

re  p©ffuni,id  proprio  iurc  non  vidcntur  factrc,  anCofufioctiamnaturalcmobligationcmexftinguat. 

16!.  3,1  302.14 

•uComitibnilmpcratorisetiam  fumtus  fuppcditan-  Confufioduntaxatproillapaitelocumhabet.quacji 

difint,ib.7  altcrifuccefnt,ib.  17 

Commntatio  pcenz  non  ftciic  minoriludiciconce-  iuraexpoftfa&oquxfitaadcaufljm  Confufionisnon 

dcnda,liPrincipc«n  przfeutcm  habucrit.qucm  co-  pcrtinent,ib.i8 

fulercpotuerit.ctfli.i  9  iusConfufionis  non  prohibctquominusflipuiutionc 

ConclufioinUbcllocriminati  tuncncccflariacfl  qij-  vclfadonobisconfulamus.1b.19 

doiudexlimitatamiurifditaioncm  habct.  w6.  h+  C6fufaobligationchtrcsnihilominus  rcmcdiu.cau- 

Conclufioin  omni  libtllo  ncurffiria  tfl.ib.fco  tioncs&  dcduftioncs  habct  fccundu  BalJum.ib.  jo 

pofl  ConcIufioncmincauiTa,pofitioncsnon  admittu-  rationcs  qu«iusConfufionis  introduxjflc  vidcantur, 

tur.48t5.78  ibid.ra 

prxcipuuscffeftujConclufionisineoconfiflcrcvidc-  ingcnsConfiitftu»  intcrprctum  circa  conciliationcnt 

tur ,  vt  ludcx,  i£ti&  bcnc  pondtratis.fentcntiam  fc-  l.i  toff.dc  vcrborum  ligmficationibus,  &  I.  j,.  tf.pro 

ntt.fio.ij  foc.707.4 

Concurfus  petitorii  &  poiTtfforiiadipifccndxnoad-  Conicdurx,cxquibusdonatio&  idgcnusalizdifpo- 

mittitur  fi  iaro  in  caufla conclufum  fit . etiam  dciu-  fitioncs  fufpcclx reddantur,44)  6 

rc  ciuiiifecundum  Bartolum,  109. ic 6.  ex  Conicdura  picratis  fpcdandum nonquod  fcriptu 

Concurfusadionumnon  mutaturficlt&ionc  mius  cft,fedquodditifumintclligitur,autquodvcrifimi- 

tollituraitera.107.16t  Iitcrqiiivrcfponfurusvidcbatur,j»7.75 

Conditio  impoffibilis  aliquando  prononfcripta  ha-  an  vaicatConucntio,ncccrwpcrfontsquidrciioquf 

betur,6o.t9  tur.ib.76  | 

qoot  Conditioncs  requirantur ,  vt  quis  Vcrus  contu-  in  ccrtis  Coniccluris  iocum  non  cfle,  \  8. 1  a 

maxdicipoflitff  47.19                                 "  vcrbum  Conquercndivimconciulionis  habere  vide* 

Conditionei  in  forma  fpeciaJi  implcri  dcbcnt,  tur.106.9t  (mittendusfit,j8c.ij 

4,1.9  anConfcnlusexprelTusexintcruallo  intcrpoiitutad- 

ConfeflioeX certtcauiTi  foluentis  idoneam  contra  il-  quareConftituta  pecuniaadtionem  producar.ij  j.| 

lum  probationem  prxftat.quamuis  loi  gi  ttmporis  an  Couftitutio  de  centum  aonorum  prxfcripuouc  « 

intcruaJiumnonimcrccflcrtt, 376.11  Iuftioianofitproiaulgau.ioo.o 

4  i 
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ConrinmUcaufTxquarenonfitdiuidenda.f  t  i.t  ririnConfitrtudinijirtrroducendar.198.12 

Continentiam  iudicii  nos  eic  rtlultij  cauflls  mct:ri,  pri-  Cofuetudinceomparari  porfr.vtdedcliftisalibi 

mum  mioncrei.quam  prtimus,ibi  miflis  quis  puniri  pofltt.4.99 

Contincntiam  cauflarum  etiam  definimus  ratione  inConfuetudinispoullatcdUvcrborumfignificatio- 

contra&us.vcl  dclidti.quoplurcsfcfeobftrinxcrut,  ncm  mnrare,  toi.  ■ 7 

ibid.  $  Confiietudinem  c(Tc  optimam  Icgum  ioterpretctn, 

Conucntiotacitaezco  oritur,quo<l  creditores hcre-  (•■•,■■■  • 

ditate vendita fuas afiiones contra  vcditorcm  mo-  Conruotudo etiam fblcmnitatem.qttar leuis (it, remit- 

uerint,& cas fpontein itidicioacccperint,i8$»i  tcrc  pottrt.vcluti fubfcrtptioncm,76.j6 

Couentiodcf  >turafucccflionenon  valtt.exquaquis  Confiictudo  induccrc  potcftvtquis  ludcx  in  proprij 

duntaxatvfumfrudumretincat.jt6.ti  cauffa  (11,(98.5 

Conucntionesdecaufljpublicainftirutxctiamaciio-  periculofam  ciTcatfcucrationemdcconfuctudinege- 

nem  pariunt,)io.47  nerali,<io.* 

an  harc  declaratio  rcfte  inter  exccptioncs  referatur,  Confumtionis  vc rbi  intcrprctatio.73  i  8 1 

{ 1 048  ConteftatiodcdoloinipfatranOdione.vclantetraf- 

Conucntionc»iuregetiummuoita?ac5ioncm  tribue-  afiionemintcrpofiu,ad  cam  rctincndam non va- 

rcfolent  ib.49  Irt,  441.1 

non  improbart  Confilinm  eius,  qui  lapfumad  faniore*  anContcftatioateftibus,an  veroamutuaconccrtatio- 

vitamrcuocet,4i9}8  ncdi&avideatur,6or:.  5 


oouomnium  Confiliiscredendnm,maximcfi  natU-    Contrafius  quando pertinct  ad  vtilitatemvnius, pa- 

ralis  ratio  rrpugnet^^.r  iftum  veroad  vtiiitatem  alterius,  dcccroi  folct  1  a i  * 

fi  Conflittition.  s  Impcratonim  natunli  ntionc  fub-  prarfcriptis  ve>  bis.iiS.^  5 

nixa  fintcVTclcfia:  im  non  le;  dant,ctiam  intcr  per-    Contrafius  cum  Medico  inftitutus  non  valet  ,4 17.? 

fonastcdifufticasfcruandarcrunt,6>.<>  anQmtrahcntcsadprioreminfbnriamrcdirepofline» 

fepc  nouas  Conflitutioncs  promu!gari,non  Vtaliquid  4 1 8. 1 8 

noui  rtatuant,  fcd  vt  dubiundicauffam  confulcnti-    Conrraftus  redditutim  non  rcfpuitur,  fi  quis  procen- 

bus  adimant,  1 51.14  tum  florcnis  dcccm  aut  plurcs  accipiat ,  quoad  ipfc 

CoflitutioneslaicorunonobligarcEcctcfiam,  109.14  viuat,4i  1. 1 1 

Confuctudinem  in  caufla  decimarum  praeteriurum  eflenonntillos  contractus  nominatos.in  quibujpcc- 

plurimumpoflc  1  16.14  nitentiarfitlocus,t83.ii 

Ci  Confuctudo  contracius  (blemnitatcmrcfpiciat.lo-  in  Conrradtibtts  naturam  8c  qualitarcm  obligationit 

cuseontradus.fi  vrrolitisordinationem.locusiu-  conlidcrari  ttmporc  iplius  comraCtus.notmuun» 

diciifpcchridcbet.ib.  16  condinonisrucnicntis,t.  jf 

cn  Confuetudine  comparari  poffit.vt  vnus  &  idcm  iu-  fi  Contraclus  (it  nullus  cccleiia  vti  potcrit rci  vindicc- 

dex&tabcllioincadcmcau(facifequcat,7  uii  tionc.77.66 

Diftinftio  audoris.ib.  11  an  ex  Contrjftu  in  nominato  facio.  vt  dcs,  dcf.ratur  a- 

in,fi  cxConfuctudincalicuius  loci  inftramcntum  pa-  dtiode  dojo,  19-.  7 

ratamcxfccutionehabtat.infpicercdcbcamuscon-  Contra&usnoncorruitproptercaqHodfcripruranoa 

fuctudincm  loci,  vbi cofcdum cft,an  vbi  iudicium  intrruencrit,  quamnis  contrahrntcs  derfaraucrint 

agiutur,ib.t8.  fevcllevttaliscotraftusinpublicamformam  eno- 

anin  Confuctudine  introduccndaminustcmpusfuf-  UriOrcdigatur,  20.24 

ficiatquam  anni  quadraginta.fifacnriaPontificis  in  Contra&ibis  innominatis  locum  cflcpatnitcntie 

intcrucncrit.97.1r     (  nonautcmintranfaiftione,4«4.i 

in  Confuctudo  Anglix,  qusr  primogenitoomnta  bo-  OullusContradtut  in  Ecclcfia  inftitui  potcft, ;  7.4 

na  paternadcfcrtcxclufis  fratribuscV  (brorib.qui-  anctumContr  .cltuscaptatorii  pruh  bitifinr.^o.t^ 

busduntaxetalimtnta  (eriicntnr,locumhabcat  in  Contrahcns  cnrn  aiioccrtuscft,  Vel  ccrtustflc  dcbct 

bonisin  GalliavelBcJgiolitis?!.  1  conditionisciuscumquocontrahit,i.4i 

cnConfuctudincintroducipoifit,  vttcflamrtumco-  ex  pretii  quantitatc  conllitui.an  vcruscontra&us  fic 

ram  minorc  numcro.cj  fcptcm  tcftium  valtat.a.56  venditionis  an  minus,  ?  80. 19 

Confuctudinc  an  induci  poflit.vt  pa&u  dc  futura  fuc-  in  Contract  ibus  notninatis  (atis  cft.quod  quis  cos  im- 

ccflionevalcat,  \\6.  t  pltatmel10rimodoquopoteft.1So.it 

dcConfuctudiBefitradctur.poGtionesadmittuntur,  fidominusvclpatrrcxcontra&ufiliifibi  atiqnod  co- 

48  6. ,  o  pendium  polliccatur,  illud  dcbct  amplrdi  cum  futs 

Confuetudineminhis.quarPrincipifcruaufunt  im-  cauffisatquevitiis,i90.6  (tiTc^o.ij 

memorialctempusrcquirerc,  100.10  Contumaciam  propric  delicSrum  autmalcficium  noti 

ConfuetndodcdiuidcndiscX  pactobonis  interlibe-  Abfurdumc(fc,fidicamus  cOnttimaecm  effc  mtlioris 

ros  valct.modoquisaliquidrcfcruct ,  de  quo  tcftari  conditionis.quam  illu.qui  cotumax  non  fit,  t  17. 1 H 

poflit,)  56.1)  diftincxiocontumaciatin  veram6tpfumtruam,c37.i4 

Confuctudo  quarcum  iure  naturz  pugnat  &  pietatem  alia  diftindio  Spcculatoris,quar  uincn  in  tdcm  rtcidc- 

la;dit,corruptela  potius  quam confuetudo dicide-  rc  videatur.ib  1 5 

bct, H6-11  tcrrudiftinctioglofljinveram  cuidcntcm  &  pr^furn- 

Confuetudo  contra  ea  qu*  Principi  referuau  funt,  tiuam.jt7.16 

non  nifi  immcmoriali  tcmporc  in troduci  potcil*    tcrus Contumas  duplicitcr  a quibufdam  confidcratuf 

l(8.j«  f>/AV 
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rcnim  Commmeem &  Hlam  intclligi  qui  proeurat,  in  Criminalib«s  obfcuros  aut  amblguuj  t&ttias  fe- 

nchuiusmodidenunuauoncsadillurapcruraiat.       fpu!tur,//6.^    , 

in  Cnm.nal-bus  nonrefpondeturpcr  vcrbummifc 

pr*rumtuseontumaxquii?,57?i                   .  fedde  writite.486.fr 

rtContumaxaliquisdicatur,  neceflariurn  quoqueeft,  hon  debcmuseo  Cnmme  nwobftringerc.cuiusauot 

Ttparsprxfcnscontuinaciaabfcntisaccufet,,i6./  accufamus.71t.it 

certi cafus.n quibusContumacia iaauracauflVama-  Qu.d^ppellatione  Oiminu  Capttalis  contincatnr. 

Cortuemionesefficaccsnomen  contraftuidant.non  Caufla  qt^adu!tctiumexccptumfiierit,428.5> 

autcmill*,qu*exfuturocuentup*ndent,4oo.w  <^lp*auaoresdunutattcnerirolcre,,o.<p 

intcr  partcs conuenir.  poteft.qu*  fententiaab a.  bitro  Culpam  in  negl.gcnda  profeeutionciUdicuI.,non  pU- 

proLcndaf.t.dQmodoconhetdeet'forma.4.8.^  piinsautm.nor.bus.fedeorumtutonbul&curatc». 

«uando  rcsnoneftintegra  tunc  nudayoluntatepar-  nbusadfcr.b.^t 

tiumreccdiaprioriconuentionen6poteft,494-^  Culpxauaoresduntaxattenenfolerc.yo. 

Conucntionesnondcbcrerefcrriadcauflasdcqu.bus  Cumulatio  imntcrd.ao  rct.ncndxpoflcffionucurri 

co^tatumnonfit,  ».,4  pctitorio.n  rcbusincorporahbusnonproh.bctur, 

Conucntioncs  interdum  prohibenturin  odiumeius  jojuoo 

cumquocontraaumeft.ninSC.Macedo.ip8..j  Cumulatioaaionum  regular«terpcrm.flaeft,,07.if  j 

h.iufuodipaaioncsiufeiurandofubnixasfcruandas  CmuUt.oaa.onum  oonfolumperrn,tt,tur,fiexd,; 

eff  -poit  umen  abfolutioncmaiureiurandopeti.  uerfiscauil.saddiuerfaagatur.fcdfipcnead  cundt 


C.l  :po„Liaiucii  *uiu.unwu*   r — '  -                 .  » 

ibd-m.u  fcoPumpertu.c«r,.oSj.W 

^SS^^S^"  0-—          «  ^ 

nfatit,conditionaliconuentiene,4tfo.i9  t,a''4^4^.                    .                 ...  # 

eauirr  Conucntioni*  &  reconuentionis  apud  diuer-  errorAccuruicircaintcrpretationem  d.aiomsDccanl 

foslud  ccsagitarinondcbcnt.5U.c  ^*8'1.        ,                        n    rw     ■  V* 

Conuenttoncs  contnhcntium  a  lcge  interpfctatio-  Decept.s non dec.p.cnt,bus,uranoftra  fubuen,re.?8  , 

ncm  rccipcre.  <  47 V  <Juot  Dcc,m*rum  Scncra  "«5««"  &«ta* 

matriSConuentioftliosonerarenequit.44^J»  .  . 

Conucnt.oncmhaclcgepropofitam.tanquamano-  du.dDec.mxfiotM  J~» 

ma  Um  »d  diucrfov  tuulos  rcrcrri  pofle.  ?5  rUo  Decimaral.z  perfonalcsal.*  reate»  iunt.t  ij.t 

fctenaKmconucntioncmtacitamconditionemcom-  q«*per!onaleSe1rc.ntellIgantur,,,,.<, 

plca,f,priusconuenunonfcn.entur.y,.5  nonnuilasDccima,  muum  oaturam  vedcnobr,oe* 

>rporis  vitia  confcnfum  non  impediunMtf.a  «bid.  j 


cornoris  vmaconlcnlum  nonjmpeaium,^^/-*  —  1  L  •  f  ... 

Crrditor  dcbitori  fucccdcns,obhgatioanteipfi  que  De«m>«  EccIefuftrc*quoquehuiufmoduusnonre. 

Crcdi-ofaScm  temporetraditionis  Decimasin  aliena  diceccfi  nemo  ex  quadraginu 

intutocol!ocarcPotclMos.9  "^L^riS^ 

„on  folumfiquistit.iloheredisalicuifuccedit.  vcrum  in  Decimis  pr«cmls  locum  cflc  vlucaptom  &  prat- 

etiamvtfiLo  nm.irariusvniuerfal.s.aaionesco-  ^ipuo^,  ^ 


rTiam  vth  cito  i>irii[l,»ntisvniucri*ii>.*vw«i»^»vv/-        .w.r..—., ..  -  , 

f  ?     cxflireuuutur  ibid  .0  Decimat lunt  tr.buta  egcnt.um an.marum./t  -r.io 

ld,m iorUcfl  fi  filcu,  dcbtror,  fi.ccedat.ibid  t,  an  Decim*  ad  horreuio  vel cellam  Ecclefixdefcrett- 
Piri  ratione  fi  dcbitor  heres  crcditon  fiat  aaiones        da-hnt,,  .#.3/ 

P^«eto!!untur.ibid.a  t  .Deri»i«d  .mi.a.ones  nonrede  quem  argumctt* 

L»7d  rVritioctiameocafulocumhabctquohere.sc*       uripoflc,  i^w 

fitcommiffo  hcrcd.urcm  reftituerc  cogeretur.  ^r«H  ^mandsqu.foleant.&quis  to0aUl 

Oedkores h,b6fiomnia fua bonain  aliquem  contu-  ratio  Decimarum m  Indiis recensSnoenris, .  i 6. . 4 

leSdolofacercinte!ligitur,44/.7  confuctud.necomparar,pofl',.vtDccim*ingranar,<» 

ISCredto^  veI,ntorcdanfoluantur,n<;/, 

fecutus  fit.  fraus  prarfumitur.44}  -8  Dcomas  prxfcnptione  tolh  non  pofle  in  totura  fci 

^^^^^^  cu^^Sacerdotibus  potiu,  denniu 
Wvww«>i        «.  quammaiorautminor, ,  itf.it 

tnmocl  1  non  pt  11  .nt,444.*  *i.  .«•/•!■  • 

.nOcdttotiregrcirusdeturad  priorem aaionem.di-  Dcc.mxan  pct,  poiT.nt.fi .ocodecimarumccrtapen- 

nemfuaminuitusbftitucrccogatur.tfoi.a  rnaximefiagrosaSauccnu  velTurcurccuperaue- 

rr^rliroresantelitancontcftatam  habcrcfaculutcm       rint#//6.^J  , 

Crcd.tores ante  tc  DcdmaE  ?iliffimanjm  poffint?,,,?.!/ 

..bTcc^ntlftvtS  .  deduaionisius  in  fideicomiflbvniuerfalilocuhabet; 

reipublicxinterelTe,  vtOimina  puniant  ur./.  1 1<5  }  OJ.^j  t^fi,- 

.uaoriuteaucwfcripturx,  quibusidconfitmetur»,  "^feg^^jJiilS  P"4 

unos  umancopcrmt,,;^  ^ 
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Delegatusprincipis  an  aiTcflorem  habere  poflit//<>7. }  Differentia  intcr  paflttm  &  rcnnmiationcm,  iot  j  o 

Dclegatus Principis  iiidiccmdarc poteft,  504.«  D.ftvt cnria  inter  pactum  & rcpudijtionem.ibid -jt 

Dclegitus  Princtpisnon  potcftiudiccni  darcfcruata  quid  Diffjrcntiarfitintcrpa6um&  totractum,*.'?.? 

fibifcntcn:ia,/o*.r  Diffcrentii  intcr  verbadircda&obliqua^jtft»  6 

cxquibusrationibusexpcdtatDcltdacoerceriinlocis  multxDiffcrcntiar  intcr  fcntcntiam &  tranladionem 

vbi  admifljfunt,j./oi  ordine  relatz.ibid  1 

quidiurisfitfidclinquens  ad  locum  Deli&i  vcl  domi-  Diffcrentia  inter  ius  ciuile&  ordinationem  Spircn- 

cilii  fui  nunquam  rcucrtatur?  ibid  .10 1  ft-m.circa  numcrum  dcnuntiationum,  5  17 .41 

«nDelicfh  punicndafint(ecundumconfuetudinem&  fublataDilficultascxl.Jiita  pr0mircrit5.Scia.ff.de vcr- 

ftatuta  locorfi  in  quibus  admiffj  fint.an  (ecundum  borum  obligationr,.»  1  i.S 

ius  communcan  dcnique  fccundum  lcgcspatriz,  DifHcultascirca  traditioncm  Baldi  fupra  propofitara, 

3.91                    *  ibid.a/ 

Dclifta fuos  audorcs  tencre,  j.  j  o  quid  fit  Dilatio,  662.1 

cxquorundamDcli&oruraatrocitatcftatimdominio  DiIjtionumfpcciestrcs,IcgaIcs.conuentioriaJrs,&iu- 

rcrum  quisexfuitur,  j^fJ.iy  dicialcs, 661.1 

anDelidbraprxlatiEcclefixnoccrcpofTitt./Q  quibusnoraiiiibusiudicialesDihtionesdiftingui  cos- 

Dcnuntiatio  fponce  fada  a  litisfumtibusnoncxcu-  perint.ibid.j 

fit.j  46. 1 8                                _  gcne.alitcrin  omnibusDilationibus  cauflxcognitio- 

poftDcnuntiationem  vcritatem  inquircre  ncgligcns,  nrmrequiri.rffTi.^ 

promalzfiJeipoffeflorc  habetur,747.i  9  Dilationcsincatflispaupcruman/putandzuint.coy. 

non  omni  Dcnuntiationicrcdcndum  c(fe&  compa-  7» 

ratxqMxdamleg^s  curadJ.fifcuidum,747-to  fi  fitaflignara  Dilatio  ad  probandum,  (atiseflcfi  in- 

antrcs  Dcnwn'iationes  reqiiiratitur.fi aliqttisabfol-  traterminum  quis  cxemplum  producat  ,dumtr.o* 

ucnd^ttfitahobferuationc iudicii,; 26. it  do  originale  poftca  cdatur.it>  7. 1/ 

antrtsDcnuntiationesfjfficiaatad  fentcntiam  dillt-  aniuflacauflaimpctrandxDilationisfit,fiprobatioin 

nttiuam  f.rcndam,/i<S.  i  j  continenti  poft  terminum  ,  vdintra  paucos  dics 

Dinuntiatio  bonorum  vacantium  quadrienniofini-  tntcrponatur,  662.26 

tur.i  86.7                               (randu,ibid.8  quar  dc  tcrmino  ^robarorio  dicta  funt.non  proce- 

Corflitfhu  interpretnm  aqaotemporc  illudnumc-  dunt.ficaiiflatxan.inrturinconfiiioriopt.ntipis. 


probau  Conani  fcntcotia  antcdenuntiationemqut-  ibid  27 

tuorannosfufticerc,poftdcnuntiationeravcro?i-  anDilatiodcfcndipoflit.quxfincitiftacauflj  concc- 

ginti  rcquiri.ibid.p  datur.piwfentctamen  vtiuqucparte, &iiun  con- 

Icgcsquibtishxcfcntcntiaconfirmetur.ibid.  >o  trjdiunte,<S  ki.it 

quorfuraDcnuijtiatiopcrtincat.&quareaiitcdenun-  quandoquisdoc.rcpoiTitautdcbcar.fccxiufla  caufli 

tiationcm  minus  tcmporis  conctdatur,qiiam  cade  iraoeditum  t  Ift  ,ibid.;y 

interpofita/i.Sc*.//  quxnfncio  iudtcis  <xpcditndafunt,DiIjtionemnoa 

exquociictcpusdcnuntiationisccdereincipiat.i8tj.il  aduiitumr.  Cz<).io6 

Dcnuntiatioucm  antc  contraftum  inftitutum  facH  proptcr  abkntiamaduocati.Dilationcm  plcrumcjuc 

id  confeq  ui ,  vt  quispro  malx  fidci  poflcflorchabc-  darifolerc.  4X3. 1 9 

atur>74>.tl  an  latis  (it  ad  nouam  Dilationcm  impctrandam,  quod 

Dco  omnia  jdfcribenda  cflc ,  qui  incremeutu  m  rcbus  prima  dilatio  plcna  non  fucrit,rf6  z.  iy 

dc:,7t7./*  quidprobandum.fi  iusaducrlarii  dctrritisnonfitfa- 

DfporTjruscxtcftamcntomilitis  adquirere  prohibe-  dturn.  &  ibidcm  cxcufla  fcntcuti a  Bartoli,  ibidcm 

tur,-:  ;  j.  19  \6 

anfiinD.polkioncreimcxpacifcarvtdepofitumfu-  in  Dilationibus  dandis  ,  plenaria  & expedita  cogni* 

fcipic*jpmc  Romaeat,«indc  nafcatura&io.jti.ttcJ  tioduntaxatintcruenit,6/<>.'/o 

Dal.  iata  jd  vnum  fincm .diucrfura  parcrcnon  dc-  anrco  triginta  dits  pro fingulis  Dilationibus  dandl 

bc:;t,4;8i?  fint,jj7./ 

D  idi<  >nes,vndc,qnia,quapropter,cau(am  finalcm  plc  Dilatio  ei ,  contra  quemlibcllus  cmcndatur,danda  eft, 

runujne  compfccri,/  j  2. 26  *o/./4 

•oDtcs  j  mcJianoc5te,an  vcroa  vefpcris computetur  prxtcrcafuatrcfundendarexpenfe.ibid.// 

j6. 1 4  an  hzc  Definitio  fcmper  locamhabrat ,  additadifti- 

•:i diffcrentia  fiiintcrhts  Cinonicum&  iusciuile.eo  ctioneaudoris  ,an  reusob  cmcndationcminflru- 

cifiiq*inra;sDominii  probandionusinfenonrc-  c^uscflc  non  potueritwbid./<$ 

ccpilfcr.diucrfxdocSforumfcntentix.iop.ip  j  Dilationcs  iu  caufTispoflcfloriis  quslcs  indulgeridc- 

D;fivrcntia?trurn  circaca,  quarad  fubftantiam  libd-  bcant,<Jio./2<< 

lircquitunt  ir.omittcndoautnartandoquiscrro-  Dilatio  amputanda  eft  in  iis  cauflit,in  quibus  mont 

rcm  committat,ncduraiocaafla  criminjlifed  etii  interitumadfcrre  polfit.  6/0. /17 

ciuiii  97>io6  Dilationcs  ad  probandum datat pcrcmtoriatfunt,  <$/#. 

DiffcrcntiiinTr  cau(as,quxinprzfixisvcIordinariis  /47 

agitaridebeant.&illasquxinordinenouarumper-  Dilationcs in  nouem  caiibus  non  funt perenitorix, 

agvintur.dsj.^t»  <5<>i^ 

Dif:..w.iti3  tntcrif.fi.minus,&/.fiqiiisaliu<ipro  alio,  eriam  Dilationcs  to  «ufla  probatiorris  pcrcratorias 

lnftit.de  &.i<>9.xot             *  cffetfM! 
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Difpcnfatio  tanquam  flric*K  iuris  extenfionem  non  niumtranfircjrTcT.io 

rtcipit,  67.30  inrcbus  Dotalibus  ctiam  Dominii  tranfLtioncm  fo* 

in omni  Difpofitioneabfurditatcm  vitandam, 40/15        cum habcre, \66. 1 1 

omms  Difpofirio  intclligenda  cftrtbusficftantibus,  Dona&xeniamaritusvtbonarfidcipofrjforoccnfio- 
$37.73  ne  rci  dotahs  aut  pofTeffionis  dciatx  non  cogitur 

Omncm Difpofitionemiuintclligcndam,vtdolus«-       rcftitucrc.fi eiusratiohabita fit,  autfi  id  in iiucrto 

clbdatur,4^<5  verfetur,7i4.4? 
ratio  Icgis  Difpofi tionem  non  rcftringit,  fi  id  rcipubL    Donatio  &  tranfaaio  clam  fafta  fufpicioncm  fraudis 

cxpcdiat,?7-/o5  inducit,*43.i<> 
vbicma  forraa  Dcfioita  eftibiviminraodo  confli-    fiquisgraui  facinorcpcrpetratoDoncr.frausquoque 

ttiimus.77/07  prjrfumitur.44  3.»i 

fiblatacaufl"*  prohibitionis  Difpofitionem  genera-  anDonarioomnwmbonorurammortistcmpuseol- 

IitcrinrclligcndameiTcio/.j)  lata.valeat,  $Jo  56 

inomniDifpofitioncinquircndiim,  an  fidcs  veri  ad-    Donationcm  cauffa  mortis  etiam  deomnibusbonis 

ucifariiprecibusfiirfra^ctur,4  64.27  nonimprobari.&ratio,  580.77 

Difl.nftioinrrriudtiu  vimicrralcgcnerale&fingu-    an  Donansomnia  bonafuadc  boni«  poflea quarrcn- 

larcincaufl*adc(ig:utionis.aerf.#/  disintclligcndusfit.3N0.i8 
quomodo  vcrbum  Diuifionis  in  noftro  tcxtuacci-     Donationcm  omnium  bonorum  tam  pr.rfcnrium 

piendum  fit,7i.6  quam  fiiturorum  nullius  momenti  cfli,  <  80. 39 

doctoridcconfuctudincfpecialiquidaffcrcntircgu-    exDonationenafciaaioncm.ctiamiurcfF  fiftipula- 
laritcrcredi,3.o.?  tionefubnixafit.73 1.7« 

rationes  quarc  Donator  ad  reftitutionem  fruduum 

confumtorum  nonpoflitcompclli.ibid.-,  i 
an  Donatio  omnium  bonorum  valcat  quoad  bona 

prarfentia  &  in  rcliquis  duntaxat  vitietur.  *  8  1 .  r  4 
Dcfcnfa  fcn;cnria,quod  in  toturo  infiraiatur,ibi.<f 
prohibitionem  Donationis  intcr  viruin  &  vxorcm 

habercfuam  moderationem,73 1.  j4 
Dotisconftitutio  noncftrcfcrenda  ad  eaquarcogita- 

tanonfunt,7i4.?t 
communis  interprctum  conchifio  in  Dotis  exa&io- 
ne  fpcdtandam  cfTc  confuctudincm  loci ,  vbi  mari- 
tusdomicilium  habct,  1 1.1S 
fcmper  in  dubio  quod  minus  eft  fpedarc  dcbemus, 

292,4 

inDHbiomitiorcm  fcntcntia  arnplec*tendam,  46<f.  19 
in  d  ubio  bcnignior  fcntcntia  probanda,  464.11 


Doftorqni  h.ibcr  lccturam  ordinariam&extraordi- 
nariim  vtriufqucorftcii  falariumconfcquitur,*8j. 

an  Doclori  deconfuctudinc  quidattcftanti  credcn- 

dum  lit.  -pcio 
an  Doctoribus  dc  conimuni  confuctudine  tcftanti- 

buscicd-.ndun  ht./<  8  2% 
quid  appellarioncdoli  contincatur,443.4 
Dotui  nedurrl  cx  vctbii.fedetiam  exfactis  colligitur, 

Dohistrihus  mod!-  ronmittitur.antcttanfafiionetn 

in  tran'ac"tionc-,£:  poftiranfaCtioRem.^^.a1 
fi  Doins  aduerfaiii  dcdcrit  cauifam  alicnatiooi,  ilia 

nu!iacrit,76.  >  l 
fiDolus  confcnlum  impcdiat  nulla  ex  conuentione 
aftio  nafci  poit  fty-  o'i.11 


Do!usincontraaib..sbona:fidciipfum  contrrac"rum    inDubioid  accipiendum  quod  vcrifimiliuseft,  191.6 

irritumconftituit.<?7.$  .'  , 

adarguendum  Dol  dubueprobationes  no  fufficiunr,  E 


b 

44-./ 


Doioilk-facerevidcf.irquipetit.quodindubitatore-    C  CclcfiaanampKusgiudcatcenrumannorumpr-;- 
ftituercdcl>cat,;«8.^/  13    fcriptionc,«?7  •»« 

an  Ecclclia&  Epifcopus  f.mpcr  idem  iuris habeanr, 
5*49 


Turpecft.fi  quisdol.im  proprium  alleget,4/4./ 
quid  obtineat  in  alicc  ittonc  doli  communis.ib.  1 
volcnti  Dolum  non  mfcrri, 4/9.1 
an  Dolus  tranfidtioncm  ipfo  lurc  vitiet, 4  $  8  // 
D  ynvcilium  mariti  in  exigtnda  dotc  non  confiderari 

li  adasdes  vxoris  defflc&NKi  t. <o 
Doinini  cum  feruis  fuis  tranfigcotcs  vcl  pacifcentes 
n0r.obbgautur.4iA  16 


Ecclcfiam  in  aftionc  rcdhibitoria  &quanti  minoris, 
itcm  cxccptionem  pccunix  non  numeratz  nihil 
habcre  peculiare,»>8./0 
etiamrcsqux  Eccleli*  cum  aliis  communiscft,  non 
poteftminori  fpatio  quam  quadragintaannorum 
acquiri,9*.i8 


Domiiii  jm°rei  pcr  alluuionem  accrrfcentis  non  ad  anidcm  probandum  fitfires  commodatn  diuifionctn 

fruftuarium  ied  doraioum  propnetatis  pcrrioet,  rccipiat.ibid.19 

_ ,4  , j  anEcclcfia  quadiicnmi  praffcrptioneolligctur, 89  cT# 

Dominiumexauaoritatc  iuris  gcnrium  natum  cfTe,  an  Ecclcfia  fc  quadricnnii  prarfcriptionc  defcndere 

Utt  j  pofTtsli  quid  ab  impcratoredonatum  fit,98.6 1 

finc  traditione  regularitcr  Dominium  rei  promhTat  fiEcdcfiabencficioftatuti  rtivclit.boc  cogituriotra 

nontranfit.jtfj.i  tcmpusconftitutumfaccre,9^/3 
idem  etiam  locum  habere  quamuis  vniuerfalis  con- 

ucntiofit.ibiJ.x 
Dominium  ipfoiurc  in  Ecclcfiam  transfcrri  ini.fin. 

fupra de facrofar. ft.Ecdcfi. 36 6  8 
idcmcucnircin  caufla  facietatis^ft'^? 

0  rcltitutione  hcrcdnatis  cx  SC Trtbclliano  D omi-  ea qux pcrtincntad cauflam  pietatu,in  Ecclcfia MpJi- 


tcmpus< 

cur  maiorcs  i n  Ecclefi a m  &  eius  ra in iftros  m ulta  b c  - 

ncficiacontulerint,t9.i 
quarnam  illabencficia  fint.ibid.i 
Ecclcfiam  fordidorum  munerumfarcc  vcxandam 
noncffe.jp.8 


Digitized  by  Google 


I   N    D    E  X. 


cari  pofTunt,  &p:r  confcqttcns  «iam  tutoris  djtio, 

q^ixftioncs  Eccjfiafticxinxie  lacra  tradhri  poiTunt, 

37-8 

EvdcfijmSc  p;a  Jocl  ccnrum  artnorum  prxfcrptione 
in  rebus  cmtis,do:mis&  tcfuracnto  rrfictisgaude  • 
rc,9t.i 

Cau  ffx,  perfonx  &  alix  circti  m  fh  r.  t  ix  fxpe  i  u  ris  Ji  u  er  •» 

fam  conftitunoncm  ef  igcre  fotent,  9 1. 1 
tomparansrc.Ecclcfiafticjs  vltrafblemnirircm  fupe- 

rius  rclatam.docerc  dtbit  pe;uniam  in  vtilitatcm 

Ecclcfiar  vfrfjmcfTc-MoS 
qui  in  alicna  Ecclcfiadbi  ius  elccftionis  vindicat,  Sc ci- 

tra  tituli  adminiculum,  ii  ii  mala  fiie  fa  lari  vide- 

ttr.t*5.8 

rcs  Ecclclinl.icx  regulariter  quadraginta  nnnonim 

prifcriptioncm  admittunt.  <j7.9 
E.clcfi  jm  Ixtam  habercauxiliUm  in  integriim  reftitu- 

tionic,  y8. 

E.clefia  contriEccIcfiam  etiarti  40.annorum  prefcri. 

ptionc  vtttur,?7.i  1 
argjm.nta  quxJjmcx  quibusprxcedcnsenuntiatiO 

prrtil  nn  vu{<.jtur,«J7. '  3 
EccIfiii  n&nuitatcmincauiTa  prxfcriptioniscodcni 

iurecciifcr:,»^  .25 
idcm  in  multis  alits  caufTisacctdcrc,  ibi.i5 
Ecclrlijm  im  nuncm  non  r/fc  ab  oncribus  & raini • 

llcriis,  q.ixai  cxp-.-dttioiicm  Impcrjconx  maic- 

ftttitrcbti  truTtur.ibid.i 
resEccLlijlkccaprxljtis  alichin  nrtrt  poftunt.71.1 
qnx  bona  Jc  mcnfii  Ealcfir  clf.  inti  llgi.ntur,  109J7 
Edcrequidfit,^7.4 

E  lcnJalunt  o  nnij  quibasqms  vftiri<«  fit,  »97/0 
Edifturn  aba&orc  imp^tratum  quando  circumdu- 
catur,  wrf./l 

tx Emrn  J  Jtionc  qtu'itatis  mutatio a&onis  ft  oritur, 

non  cil  cmonJjtioni  lociu,  n/.io^ 
Emcn  litioni  Zi  mutationi  Lbclli  locu  nort  cfTequa- 

uis  pars  aducrfa  confcntiat>^  $,» 
caUtcla ,  qua  vtt  dcbramus  aducl-fario  in 

nfm  cohfcnricntcib.40 
ad  cffctf  im  Eaitionis  niliil  intcreft  vtftlm  tradltio 

prarcciTcrit.an  cx  poftudo  Uibf-cutJ  fi:.f74./o 
bonar  fi  lci  cmtori  pret:  jm  rcflituendtim  cfl*.-,7i./i 
an  vcrbjEnuntiatiua.fi  vcrufUtisfutfrigiocommen- 

dcniur,  probint.i^7.^a 
Epifcopusdcrebus  empbytcuticis  ipfusEcclefixco. 

gnofcere  poteft,  593.4 
iura  Epifcopalia  cum  rcbus  fjcrisnihil  habcre  com- 
munc,pA7 

jourum  officioincumbcrc,  vtfingulisannis  fu- 
asEcclcfias  vilant,45.t 
quid  fit  Ercmodicium,  j77-<» 
Error  in  iure  cuidcnti  cxcufationc  non  babct,  176414 
Error  n  3  ftroru m  i  n  tc rpret  u  i n c  x pl icatianc  1  .quara- 

uis.ft.  dc  vfurp.i£vfucap./8^.i4 
fipcr  Errorem  aliud  proalio  pctitum  fit,  fubuenire 
quisfuxcauiTxrjotcrit,moJodccrrorcdoceac.  itfi. 

cur  fjcrofanfta  Dci  Eumgclu  eo  tcmpore  duo  erc- 
mo  jtciu  ventdatur in  medio ^p-^oui  d  :bcat.  f  ^r.  it 
£x  djobusmilis  quod  minimu  •>  efi  ctigendum  elTe^ 
idquc  cxetnplaadrcpcrtincntjb  .siliullratu. 310.^1 
Eaccptio  vfiuuapud pradicos  qua  viiu  lubeat  quod 


dicimfi.f4.-obiiccrc  »eri?rt!ij  c ontra libotlum , ne- 

q<ir  filci!ti«>  ciuidquam  ijgnotcerc  vc  llc,  1 0  -11 
Exccprioncs  ctcclinatorixintcrcauffcscxtrsordinari- 

u»  1cccnfinttr.609.p8 
Exctptioncs  dc-clinatorix  &  rccufatio  iudicisantco-  ' 

mniaprxpo«imdar  funt.rfcp.109 
an  cXceptioncc-i  d:dinatorix  &  dibtorixintra  vigin- 

tidicsproponcndxfint.6e9.Kj/ 
Exccptioncs  drdirtatorias  plci  urtt.jue  cx  malitia  pro- 
Exccptioconfirmatregulain.^tf  j.,8    (poni.609  iot 
q  latuor cxccptioncs.in quibus  iudt. X  fpontc irttcrue- 

nirepoteft. 

Exccpti6qu3muisregutariterregu'amconfirmct,nba 

tjuicn  illam  v.m  h jbct ,  vt calusalibi  fpccialitcr  cd- 

prchcnfoseorrigat,  390.17 
)n  ExceptioncconclulioncceiTariahOrifAiocT.gp 
Exccptioncs  pcrcmtoriae  artantelitcm  contcfiatatil 

opponi  delua  n  t,  4 1  a.4 
tomnu  Exccptio  dclatoria  antc  acceptum  iudicium 

proponidcbct,  a- 10^19 
proprium  munusExccptionis  efi  regutara  in  tuto  col  - 

Jovare.7^7 
Viuo  illo  qui  res  Ecclcfix 
ccdit.ib1d.38 

tnulta  &  vrgmtia  argumenta.cx  quibusaudor  contra 

omncs  interprctcs dcfcndit ,  ctiam  in  cxccptioud/ 

dcfinitionem  remporis  (cruandam,  c  17.74 
Exccptionct  aJ  impedicndum  procclTum  antciitcm 

contcfbtjtit  obiici  foicnt^ 04  \, 
Excrptio  rci  iudiArxinpctitorio.inpofTciTorio  hori 

nocct ,  It  reuscx  coabfulutus  fit ,  quod  acior  non 

probjff.  t.icS./^p 
qtuoto  tcmporisfparto  quisF.xrmtioncrinoniraalia 

lura  Epifiopjlu  fibi  adfcribcrcpoflrt,/^.  \ 
ncmmrni  mortalitim  i.ilcm  Excmtionc-m  adquireri 

po fic  v  t  n u lii  1  m  fu  pcr ior c m  n gn Of c  a t,  / :  .  1 
Excmtionrm  rjtionercticrrntix  Epifiopjlisncmine 

cxprxfcriptioncfibi  virtdicarc  pcfTc,^9. 1 
hcminem.qtiilubvmbraimpcriidv-litcfcar.fibiomnt- 

modam  Excrntioncra  polliccri  poflV,i  47. 18 
EtK  ftu*  huius  confidcrationis,ib./9 
Excyiscrcdituf.fiaduerfiriusorigmalchabcatji^.i^ 
Ex  mpljnon  rciiciuntur,  fiaducrla  paisuihil  oppo- 

fucnr,i67/i' 

fijrscxcmplis  acrommodatnr,fipcrmoduni  ftgiflri 

in  afiis  a  notario  dcfcripu  finr,  1 6  •  .19 
Exrmpla  quamuts  noa  aathcnticaaliquam  prxfmrt- 

tionemcontincnt,  167,10 
Exemplumabipfo-abellioncfubfiiriptum.moJoalias' 

folcmnifatrs habcat, rcpudiahdum aon  Jf  ,.v  <j 
Exemplaquxpartibus  confcnticotibus  uanflumuu- 

tot  fidem  impctrare,  16700 
Exemplj.quxinarrhiuopublicorcpcriuntuf  iJcucl 

probationiscaufiam  obtiherc.^.H 
an  iflud  cfii  prtfcrdati  qucud  ettrartcas  pcrfonas,  ib  /i 
animaducrfio  aucxoris  in  prxccdentcm  cnnnti^tio- 

hrm.exiftimantisctcntphs  in  archiuis  rcpcttis  fi- 

dcm  accommodandam  oon  ■  fir.ibid.13 
aliudelTcfcriptoramc'Xarchiuopublicoprcdlrrc,aIiud' 

▼cfo  priuata  rxcmpla  ibtdem  h'pcrta,ib.t4 
tncafibus,inquibiisExrmpIa probant  ,nc  n  piohtbr- 

irturquxfitoncmfjJlitattsraoucre,  &dvfidtrac.vt 

origi  na  Ic  ckh  i  bca  t  u  r,a  6  7. 1 1 
ExempL  lcgcm  non  uLU  mgunt ,  7  j  0. 

Eacnv 
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ExemplaTegem  non  rcftringuftt, ;  80.  6 

qu.i  condititioncs  requirantur  vt  Excmplisexarchi- 

uo  prolatis  fidcsaccommodetur.  1  67.7 
Excmpla  ab  illo  cnarrata.qui  origtnale  compofuic  co- 

ucnicnstcftimoniipondusobtmcre,  367.  7 
Excmpla  auctoricatc  iudicis  aubdlionc  confc&a, 

probarc,  167.$ 
Exceptioncs,  qux  longiorcm  indagincrarcquirunt, 

inpunftocxfccutionisnonadmitci.tfii.iy^ 
Explicatio  paradoxi,  quomodo  vnum  &  idcm  ra<3um 

run  Jum  meliorem  rcddit  8c  dctcriorcm ,  71 1 . 17 
Explicatiocapitis^i.lib.j.ordinacionisSpLtf  1 
Expcricnciarcrum  dux  Sc  magiftra  cft.i/i.^  1 
Expcnfcnonfoluuturfiomnistcmcritasceflct,ior.t7 
defignatio  Expcnfarum  qttas  riftus  cx  feutentta  a&o- 

risagnofcercdebcat,longaf«ncpropofita,546.7 
qui  aducrfago  fuoiusiurandum  Hcfert,  no  euitaccon- 

dcmnationcmcxpcnfarum,&ratio,/^7.47 
dirTcTcntianotabilisintcrcxpcnfis.quarcx  promiflio- 

ont  dcbencur.&qunr  cxfcncentia  iudicispraftan- 
func,/*7.  jo 

quiiuitam  hcigandicaufTam  habec,  ab  Expcnfis  ex- 

ciifarifi>lct,/47.24 
iuftam  cauffam  non  cxcufarv,  fi  Expcnfkexcauflafti- 

pulationisdcbeaiitur,  fccundumDoctorum  cora- 

muncm  doftrinam,  547- 1  f 
apn  llacumin  Expcnfas  condcmnari,  Gex  prioribut 

aCtisiudicctur,j47./7 
amudcx  Expcnfasdc  fiio  farcirccogatnr,  finontuc- 

rintpctitar,  f  476; 
an  poftkntcnciam  LcamExpcnfxadhucpctipoflint, 

/47-6» 

iudcx  non  potcft  arftimationi  Expenfarum  &  damno* 

rum  qus  iurciurando  confirmata:  funt,  amplius 

taxationem  diccre,;?).!  v  * 
andiffcrcntia  fit  mtcr  Expcnfas  quar  rationecontu- 

macix  preftanda:  func,&  intcr  fumtus  licis,/**.* 
inccrdfi;  inccr  cauffam  Expcnfarura ,  &  mulftat  pccu- 

niariat,6i  1*184 
iocaufiis  crtminaiibus  etiam  expenfar  fblucn.larfiint, 

quain  rcmotjc  quxdam  diflicultatcs  &  diflblutar, 
diuilio  expcnfjrum,(46.a'  (^S.io 
an  condcmnatioExpcnfarum  Iocumhabfat.firi.us 

iuramcntum  in  iudicio  detuliflct,/*7.i } 
vera  expofitio  l.fubprartcxcu  /.crror  C.dc  tranfa.ib.  1 4 
illam  Expoiitioncmin  dubioprxrercndam,  quarbo 

nigoiorftC/6.13 
Exlcqui  nihiialiud  cft.quamqucmcopellcread  folu- 

tionem  defiiutuiureremcdiis,  6\o.i66 
Exfecutioois  cum  duo  fint  modi ,  oflicium  iudicis,  & 

adtioiudicati.an  folcmoitas  iudicii in  vtroque rc- 

quiratur.  6/0. 169 
dtftin&io  Bartoli  &  multofum  Doclorum  quodin 

oilicio  iudicis  noo  requiratur  ordo  iudicji ,  aliud 

autemclfc  in  actionc  iudicati.ibid.i70 
au&orcs  contrariar  fentcntia?  qui  nonputantdiflio- 

gucndumclTe,ibid.  171 
rcgularitcr  ab  Exfecutiooc  incipicndu  m  non  cft,6#  1 . 

Exfccutoribus  io  caufli  exfccutionis  fuc  fidcm  accom- 

modan,/i6.rf 
abcxfccutioneincipiendum  non  cfTe,  J//.8 
ExfLcutioaispartcsctiam  temporc  rindemiaruraac- 
iaiodaripoffc.rfi/./7/ 


caufla.quod  is ,  qui  fcmal  Exfccutor  in  aliqua  contro- 
ucrfucflc  curperit,  amplius  mutari  ncqucat,,  86. 

qua-ftioncs  Exfccutionisctiam  inftantiamaenofcerev 

Exfeciicorumfuiflefportulasexigercj/rfi 
anExfccutio  officio  iudicis  intcrponatur  diflcnticn- 

tes  doclorum  fcntcnticr  409.279 
Extrancum  non  cxcufari ,  fi  Vc<5tigal  non  folucrir, 

anExraneusdcdcliao  ahbi  commiffo  inalia  ciuiu- 
tc  coerccri  poflit.97.8i5 

ancxtraneohcrcdeinftittitotcftamcntumpcrjngrcf- 
fum  monaftcrii  rumpamt,  67.11 

an  Extrancus  racioncmuncrum  pcrfonaliumadcon- 
^  tribucioncm  vocari  poffit,  j  9.  j  7 

Excrancos non debcrc  vocari ad concribucioncm  que 
deftinaca  cft  ad  uillaurjtioncm  iilorum  oncruin 
quac  percincbuntduntaxatad  dccorcm  ciuitatis, 

F 

P  Actum  alicnumaltcri  nocercnon  poreft,.^./ 
A  FalciJtamin  ptiscaufis  non  dctrahi.j.  $4 
Fallitasin  vnocommifi:i non  nocccin  rdiq.itstranA 
adioms  capicibus ,  &  quomodo  illud  incclligcn- 
dum,#77.y 

fi  quiscx  pcenicentia  aliqnid  fatcatur,  illud  improban- 

dum  noneft,*/4.j 
Fatuusillciudcx ccnfcridcbctqui  aliud  deccrnatqui 

peticumlit,8/.jr<>$ 

Fcrif  locum  ndahabcmfi  tracxctur  deofHcio  tcmpo- 
T*\\,6io.i}6 

Fcriatisdiebus  rufticos  etiam  cx  caufa  ncccffitatismcf- 

fcm  faccre  polTcd/o*!^ 
ct.am  in  magois  Fcftis  quxftioncs  Iatronum  habcri 

poffunt  ibid.  r# 
quantum  tcmpons  in  rcbus  Fcudalibus  rcquiratur, 

vtiusvaQU  Pbntificisinaliqucmtransfcratur.ib. 

19 

Fcuda  commifla  ad  Ecclcfiamnon  rcdtorcm  pcrti- 
ncnt,7/^.ij 

Fcudaurium  nullam  dominii  partcm  in  fvudo  ha- 
bcrc,  j.117 

quitaciturnitatc  fuaaliqucmdccipit,  isad  Fidcicom- 

miflum  amplius  adfpirarenon  potcft,  5/^.7 
idcmobtinct  li  Fidcicommiflarius  prccium  rci  alie- 

natapercipiat.ibi.  S 
ad  Fidcicommiffi  exfrcutioncm  cxftinguendam  nihil 

intercft  tn  remiflio  (i  -  fa&a  modico  prctio  acce- 

pto.an  1 1  n  n  o  n,  2  8  0 .  x  4 
FidcicommiffiSpescxco  fubfatacenfctur,  fi  quisca» 

ucrit  fc  Ftdcicommiffum  rcmittcrc,  VJ*  i$ 
idcmquoq;  probandumeffcin  remiffiom  Fideiconi. 

mifli.quod  coatiogit  dcbcricootra  Alcx.&  Purp. 

FidcicommitTum  rcciprocum  rcmitti  paftopot(ft, 
Fidcicommifliim  reciprocum  in  legicima  tilii  por- 

tionenon  proccdic,/ro.j 
etiam  vnum  Iblum  fpcm  FidcicommiffircciprocitC- 

mitterepofle.//#.4 
excuiracaufTj.quarc  fi  vnusex  FidciufToribHS  totata 

Suantitatem  in  folidum  fbiucrit,non  habcat  bcnc* 
cium  vtiiis  jciionis,  }r0  :s 

rumpcoti  Fidcm  alter  camfcruarcnon  cogituoj*/./ 


Digitized  by  Google 


I    N  D 

Filius  deteriorcm  cauffam  patris  facerenon  potcft.nifi 

fadto  ipfiusq  ucftu  Ht  obligatio,  *  7>*  1 1 
quoiurcFiliusportioncm  fuam  perfcqui  poffit.678.11 
quotam  porrionem  bonorum  filiihabercdcbeant,  vc 

abinofficiofi  quercIacxcludantuotSh  1. 1 
fi  Fiia  dolodcccpta  paternxhereditati  rcnuntiauerit, 

rcnuntiatio  non  prxiudicabit,quamuisiuramen- 

tumintcrc(flcrit,}o8.tz 
turiushoccafu  vidcri  vt  abfolutio  a  iuramcnt»  pcta- 

tur,$o8.ij  * 
Filius  pro  matrc  intcrucnirc  poteft ,  etiamfi  de nullo 

mandatodoccatur,?oM 
Flius  cjuod  Jihodo  domiiins  bonorura  patris,  viuo  ad- 

huc  eo  videtur,  67J. 1 
Filius  iurc  naturalt  parcntiobedirccogitur.&ratio- 

nescx  Ari{lotclc&aliis,j6.40 
Flius  qui  in  poreftatc  patris  eft  illum  in  ius  vocarc  non 

poteft,&  txquibuscauiTts,i78. 1 
Filius  emancipatus  patrem  non  alitcr  vocarc  potcft, 

nifi  impctrata  venia,  178. 1 
quid  iuri»  lit.fi  patcr  non  oppofira  exceptionead  pctt- 

tita  rcfpondcat ,  diffcntientcs  au&orum  fentcmix, 

ib'.  ; 

an  Filia  qux  d  -t  ata  au&oritatclcgis  municipalis  3  fuc- 
cclfioiicicpcllitur.rcfcrcndaiitin  numcrum  libc- 
rorum,6Si.4 

Fdio  an  dcbratur  quota  tottus  hcrcditatis,an  vero  bo« 

norum.68i.* 
40  Filius  a  parcntc,qui  monafterium  ingrcditur.  lcgi- 

timam  portioncm  pctere  poflit,6  -».11 
mulmhoncfti  atquc  vtiliutisFmibuspropofitis,  illc 

pracfcrrt  dcbct  qui  exccllit,  50.11 
intcrciTeintcrrcsFifci  &  rcgilia,  .  1 1.  it 
viginti  annorum  innrualium  rrgularitcr  requirkur 

ad  fubmoucndam  Ftfci  intcntioncm  in  rcbus  non- 

dn m  a&u  quxfitis, 1 86. 1 
tn  hoc  ctiam  iocum  habcat  contra  Principcm  ignora- 

tcm.ib.i  » 
diftin<5tio  Caftrcnfisintrrcflean  pcrdiligetcminqui- 

fitioncm  tilud  fi.ircpotuerit.ib.; 
rcsFifci  vfucapioncm  non  rccipiunt,  t  j  i.t 
rc*  Fifci  prxfcriptionis  iura  non  rcfpucrr,  ib.i 
Fifcoadfundandamiiircntioncm  quispropria  inftru- 

mcntacdcrecogitur.486.64 
Fifcoin  cauffis  ciuihbusctiam  inflrumcnta  a  rco  cdu- 

tur,  197-3 

res  Fifci  quauis  vfucapi  non  poffint.prxfcriptionis  re- 

gulas  tamcn  non  cffugiunt,  1 76. 1 7 
Fifcus  fingularc  i  us non habct ,  nifi id nominatim  cx- 

prcffum  fit.tj  i.to 
Fifcu  m  fcmel  exclufumper  rcftitutioncra  in  integrum 

audicndum  non  elTc,  1 86.4 
an  dux  firminxin  teftamcntoadpiascauflas  fufficiar, 

10.15 

Fccocratorcs,quamuisrei,ioUrumenta  communica- 

rccoguntur,  197.0 
diftinftioaiiFcetusintcTinduftrixfruftus  refcrri  de- 

beat,7i7«i<» 

Fcetum  cflc  in  fruiftu,  &plcno  turead  bonxfidci  pof- 
fcfforcm  &  rrtsct.unum  pcr tin crc, 7 5 1. 

Forma  qua  rrsccclefiaftica,  quar  fola  capituh  fit  »alie- 
nari  poffi  t  76  j  9 

an  abfcnteritcs  lint  vocn  n  di,  i  l>.  4  o 

Forma  &  cauccia  qua  cxcipi  poffit  &  folcat,  1 10, 10  <* 


E  X. 

1 

a  Forma  non  efrcdifccdcnrlum,4«f9. ;  9 ' 

qioticf  unq;  forma  infjuorcmccrtarpcrfbnx  cftin- 

trodutfti,  v  tilitasfola  contra<3umconfirmarepo- 

tcfl.77.75 

quar  Forma  lit  iudicii,&  dilationum  in  cauffa  litigiofae 

poffc(7ionu,6 1 1.19  I 
aFormuIis  olimnon  licuiffirrecedcre.&  quandoillr 

fublatxfinr.iot.X 
diffvrentix  ir.tcr  Fooim  confcicntix,  atq;  contentio- 

fum  19118 

incauffii  Fratftxpacis  quis  rcfpondcrc  compcllitur  & 

rationcs,48j.69 
Fruftus an cum cauffii principati  codflibdlo pcti po£ 

funt,io6  \6 

appcllationcm  fruftus  modo  gcncralcm ,  modo  fpe- 

cialcm  cffc,  1  6  -  m  7 
Fru&uum  (ignificatioalia  naturalis  eft.alj^ero  ciuilis 

&  quis  cffcdus  huius  diftinfhonis,7io7 
diuifio  illorum  Fru&uum  qni  in  naturali  (ignificatio- 

nc  funt  rcli&i  fccundum  Barcolum  &aliosipfi  a£» 

fcntiemes,trimcmbris,  ib.  1 8 
Frudus  bonorum  paraphernalium  marito  ccdunt, 

quiddiffcrcntiefitintcrFrudusciuilcs&induftrialcs» 
76.1 

malxfidci  potTcflorFroQusciuiIcsfuosfacit,7i6 
Fruduariomortuofrucxuumciuitium  fit  diuifio  prt> 
rata.ibid. 

Fi  u&us.qui  percipi  potucrunt.quam  fignificationctn 

hxc  vei  ba  rccipiant,ib.4 
vcrbum  Fruftus  paulatim  plcniorem  fignificationem 

mcrniflc  & ari  fmgcs mqucomnia alia cmolurncta, 

qux  tcrra  prod ucu  rcferri  ccepifTr,7o<>.  j 
an  hoc  vcrbum.  Frudtus,  pecorum  fcetuscomplefta- 

tur.natilum  nauium ,  vrfturam  iumcntoi  tim,  ope- 

rasfcruonitn.itcm  pti.(ioncsdomuum,7uv.  6 
F.-uftmim  alios  cfTe  ciuihs  alios  naturalcs;naturalcs 

rurfuindmiditninduftrialcs&  naturalca  infpccie» 

717-if 

arbitrio  iudicis  defini£dum  cflc,  qui  rrudusinduftria- 

ksfiat.ibi.itf 
multi  fcetm  pccorum intcr fruftus  induftrixrtfcrunt 

proptcr  curam.qux  circa  cofdcsdhibrnda  tlt.  ib.17 
Frudrus  induftriales  perccpticxrcdonataamariro& 

vxorefi  int  ipfius.nonautem  frudusciuilcs.ib  9 
Fructus  induftriales  amaritocoufumtos  non  cogitur 

rcfticuere  :  non  idcm  tamcn  obtinct  inciuilibos» 

ibid  10 

animaduerfio  Corafii  in  diuifionrm  fupcrius  rclatam, 
nullos  cffc  induftriala  fr  u  <3us,  fed  otnnes  naturalcs 
ib.ti 

an  Fruaus  cxftantes &pcndcntes  eoJcm  nomine  cen- 

leanturautidcmprxftent,7 ;  1. 
Fruftus  qui  iurc  a&tonis  dcbeantur,  etiara  cu  rc  prin* 

cipali  iureciuili  pcri  poiTc.  107.1 6< 
Fru<5us  &  id  gi  nns  acccfforia  qux  pedcnte  iudicio  ce* 

dunt.poftlitem  contcftatam  pctipoffunt,ib.uc 
a  n  Appellatio  fruftus  quoq;  ad  partum  rrfcr.itur,-i  t>t 
fcntcntia  Pafili  conftitucnusin  ridcicommiffi  rcflitu- 

tutione,pronutiationercdditusautfrudus  partum 

comprehcndi,:b.i 
ftylocuriarum  ita  comparatUm  efTc,  Vt  parum  inttrfit 

vtrum  frudus  principalitcr,  an  vcropcr  modum 

acccllioDispctantur.io^.t 

ao 


Digitized  by  Go 


I   N    D    E  X. 


anuiquead  litem  conteflaura  quis  FrucSus  fuosfa- 
^  ciat.7i1.38 
Fru&usomncsl 


27-11 

Frudus  cxfu  n tc«  nedum  naturalcs  fcd  induflriales 

fu  nt  reftitucndi,7$  t .  74 
quifque  Fundamcntum fuae  iatentionis  probarc  co- 

gitur,609.89 

G 

Encralia  vcrba  gencralitcr  cffc  intclligcnda,  5  02. ), 
an  gcncraliter  quisduas  fttn&toncs  eodemtem- 
pore  cxcrcere  ncqueat,4^  j  .4 
inGcnerali  traniadcionc  eanori  contincri,  quarquis 
iure  dominii  vindicare  po{fct.45/.8 


IAbolcnum  fal  Gn.ff.dciurdor.non  Vam  corrigere 
fcntcntiam  Eabconisquam  fupplere.7.*  173 
iafiura  priuilcgiiillum  cOerccripoifc,qui  fiaudis  con- 

mncatur,i/<;.37 
anTgnouhtiaftatutialiqucm  cxcufet,/.Q4 
Ignorantiam  noh  cflcobligandam  Icgibus.ro  4* 
Ignorantia  aifvftaTa  profcicntiahabcrifoJet,  18  j.  /j 
indubtolgrtbraiuiamin  iurantcnon  prWirmr,4  ?7*o 
IgnOrantbmiurisnaturalis  nonpatrocinJri.^^.i/ 
Ignorantiam  cifciuftamcauflain  cscufandi  abcxpcm- 
fis,r47.#o 

an  in  cafu  Ignorantiar  rcflitutloneopus  fit,  11  o..»4 
Ignorantist»ullumt6nfchi[umcflc,*.43 


ratiocurGlandisappeliationealios  ctiam  fructusvc-  Ignorantcm&  dubitantcm  hoh  intclligi  rcnuntiare 

tcrcsdc<ignarint,;op.4  iuriquodignoret.BUtdeqttodubitct.io?.'./:*- 

inmagua  vctcrum  inopia&  fimplicitatc  Glandcsvi-  IgnoransdonanJi  voluntatcm  non  habct.jb^ 

cempanispraftititTc.^oQ.a                  .          r  Immunitatcma  iurc  collcc*hndi  quemprzicriptione 

Grauecft.ii  quisfub  imagincprincipalis  audorintis  aequircrc  pofll-,W7.4 

dcciperetur»4<^.^#  immtinitasconcrfu  noh  folct  locum  habcrefiimpro- 

H  Uifum  aIiquodbilIumtx.  rfcrit,i47-io 

HEres  futurusltberationem obligationiscontratftae  qoanto tcp-oris  fpatiotmmunitas conciliari poffir,  ?6.\ 

cx  pacto  potcft  confcqui,i8o.;4  ratione  Impcufaruin  noflra  in tcreflc  pbte7l,r  t  nos  tx- 

potcflquisblanduverbtsinducivtaliqucmHctcdcm  Ccptioncpotiusdcfndamujquamac*lionc,^o8./j>4 


faciat,4ff^.t  t 

HereJem  non  pofle  corrigcre  errorem  fui  prarccflo • 

ris  fecundum  multos„*o/.  1$ 
id .  m  in  pcrfona  procuratoris,ibid.  1 9 
Hcredcm  habcrciusdeclarationis  fi  aducrfariusindc 
nullum  damnum  Icntia  t  ,209 .  177 


ari  tmptrator  eafira  &  cimtates  cum  mcrocV  mixto 

impcriO  in  jliqucm  tranffcrrcpoflit,  r8a.i6* 
quid  vtilitatis  prxfciiptio  inhuiufinodt  conctlfiohc 

adfcrrcpoi7it.ib.i7 
an  lmpcr.itor  aliquid  dcmonachis  ftatuerc  potiierir, 
.  cumipfiusiurisdictioninon  fubfint,67.a 


Hercdcm  ctiamin  fumtus  litiscOndemaari,  &quo-  an  Impcrjtorts  ttmporclufliniani  plus  iuris  habue- 

modoilludintelligtndum,j>6.i9  rint,6>.j 

quidcauffxfit.quodHcredibus  nondctur  adioadid  honquidquid  Imperatorpotcftcx  abfoluta  potcftate, 

qu6dintcrcftc6ntrartaturamftipuuuonis,*di.i*  id  ltatimfaccreconfucuit,r;o9.7^ 

Hcredes  in  teftamcnto  adpias  cauflas  nutu  inftitui  impcrator  gratiam  dcli&i  faccrcpotcft,  fi  ncmopri* 

poffc,  l.U  uatim  ljtfusiit,#it.i« 

Hcrcditatem  in  folidum  pctens.an  pro parte  eius  p6«  an  Impcrator parnas  parti  applicandas  remittere pol- 

ftca  agcrcpoffit?&contrs,iof.4i  fit,i76  8 

•ntc  Hercdiutcin  aditam  ncmo  rc&e  hcrcs  duriturj  Intclledusl.hcrcslibrrti  ff  dc  obicq.lib.^^.p 


2S6-4t 

Hcrcdttatcn  patcrnam  rcpudiare  &  lcgitimam  por- 

tioncmpctcrcncmopoteft.G'lSi.6' 
occafio  quar  Vlpianummouit,  autmoacre  potuit, 
vtlcgitimam  Hcreditatcm  cum  illa,  quxlcgcob- 
ueniret,confcrret,707./a, 
peraditionera  H;rediutis  ius  pignoris  nonvidcri 

fubIatum,toz./c> 
Homolibcr  fe  pacifcendoin  alicnam  ieruttutem  re- 
digcrc  ncquit,447>/ 


Imperaroran  Vniucrfiorbis  dominusfit,quainrecx* 

cufli  multi  lcgcs  &  ratiort  ra,  /1 7.  * 
Impcratorcmrauonciurisdidionis  vbique  fundatam 

habcreintctitioncm,jr/7.4 
caquilmpcrrtoridcbcnturin  fignum  rccoghitioms 
maitftatis  im^eratoria:,  nuIiotcmpori*idmrnicu- 
lotollipoifunt,i47.t 
Imperatorcmtotiusmundi  dominum  velfaftem  md* 
dcratorcm  intclligitamiurcdiuino,quamiurcna* 
turah  ciutli  &  canonicO»  \47.7 


an  Homo  vfqueadccnturh  ahnos  riuareintclligatur,    audoriutcs  S.Scripttira?,i  ,7  / 

qua in re  ponderatit  diucrfc  dodorum  ftntcntiac,    natura:  rationcm  diflarc  mclius  & vtiliuir  eflc  tt reip. 


9>& 

Ho  mi  nes  natura  ad  dirtcntichdum  faciles  efle»i74.  j 
Homincs  tcnuioris  fortuna;  ca,  qua;  przter  ipcm  d  d  a- 

ufunt,factleprofundere,4i«./  . 
Homirics  equeftris  ordinis  fecundum  gradum  poft 

clariflt>nosobtinebant  5^7.5  1 
Honcftat  qtiardamcauflae  fimuIationis,iki 


pcr  vnum  confulatur,  1^79 
auftoriuteS  Icgum  de  Impcratonspoteiiatc  ioquen- 
audoritatesiuris  canOnici,i47  M  (tium./47./o 
Impcfatorcm  antc  coronationcm  rcgcm  K.ontano- 

rum  vocari.i47.jl 
Impentorcmhabereiutifiiicliohem  lecularemhabita 
&  ac^u,Pontificemduntaxathabitu,/47^3 


Hofpitia&  pialoca  nunomniapriuilegia  habcrc  quz  iraperatorcmcifeamatorem  caititatis,4z/.t/ 

ecclcfitsconccflafunt,p8.j6*  Imperatorcm  incauflafualudicemcflepofle» &quo- 

^uandolocumhabeatdcrinitio.quodHofpcsturpius  moddiDudintclligcndum,  5^8.1 

eiiciatur.quam  abn  admittatur,i09.i47  Impcratorcm  non  videri  voluuTc  vno  verbo  mulus 

iftioHypotccariacumpcrfoaaJicumulari  pbtcfti  &  leges  fubuertcrc,485.io 

rauoi»o7»it«#  ipfumlmpcraroremnunquainiq^uaTcllecfferij^/saV 
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contra  Imperatorem  io  caufla  immunitatis  requiri  In{intiatiodonstionisprocca^tfimrttfiltjui,/l4.4  - 
tcmpusimmcmorialc,  nifiutulumabcodtmqu*-  fingularis  cafus  in  quo  inftantia  ctiam  in  quadrien- 
fitum  1 1  j  b  cat,/7tf  .8  nium  propagari  poteft.  t  6t.  to 

ius  Immunitatis  contra  rempublicam  trigiota  aut  aniiludlocumnabcrcpoffttiniudiribusquiperfcme* 

quadragintaannisconfirmari  pofle,  1 7*5-5)  ftrcfpatium  duntaxatconftitiiri  fuht.ib.it 

coutrapriuatosdecemanoosfiifHcerc,ib./a  an  prior  Jnftantia  pcr  comprom.fTum  prorogari  pof* 

anad  coflitucnduminiuum  potTciTionHincauiTa  im-        fit,;/7.iS  ■  ' 

munitatis  fitopujintcrpcllatione  &  contradi&io-  Inftantiapcremra.fentenria  abfolurofia  ab  obfcrua- 
nc,/v6.il  tionejudiciinihilominrtifuripouft/iT .+  * 

lententiaaudtorisjmtiumduccndiimefleab  cotem-     aemotanrum  Inftantiar  rrnuntiarr  pnrrftvt  alinm  ex 

eadem cauffc'rrfufcitct,ntfi  phorcai  ffi tnr pra  cfllt 
ao7.'4f 

quarmtismulratacite  ficri  poflinr,  quarrxprefli- nott 
conccduimir,ttmenInftantizcurriculanrquidcm 
taciteproteIaripoflunt//?ii  ' 
Inftantiar  tempora  mutuo  partium  confcnfu  proro- 


porc.quo  opus  fuit  tali  fubfidio.&rcliquis  conucn  - 
tis  iplcinterpcllatus  non  fucrit,ib./i 
cxcatalogofcnptorum  iusimmunitatiscerta  ratione 

complcri  poteft,  1 76. 1  j 
an  Impcratorcs  de  iurciurando  aliquid  conftituere 

potuerint,46S.£ 
anlmperatortsEccIefiz  Icgem  imponere  potuerint, 

addita  confiderationc  an&orts,*<>.* 
mcrum  Imperium  beocficio  impcratoris  in  aliquem 
tranfcribi  potcft,  itj.u 


gari  non  pofHint,  5/7. 10 
Inftan 


intiardcfinitio  etiam  locum  habct  apud  iudiccm 
delegatum  &arbrtrum,ji?.  i 7 
Inftantiartempuscontinuariinperfona  beredis,//7»t/ 


Imperiivcrbumquidin  lcgc.fi  quismaior.C.dctranf-    Iuftantiatdefinitioncm  in  confiftorio  principislo- 

adio.continrat,46}.zz  cum  nonhabcre,j/7.jc<  (poflr,ji7.$i 

Inciuile  atque  inhumanum  efll-.fiquis  prartcxtude-  Inftantiar  dimenfionem  rcfcripto  Principi»  rcmitti 
nuntiatioiiisabaliofadarfuumcoutractumrcfcin-  Itge  municipali  Inftanriar  termnis  nedum  breuius, 
derc  vclit,747«  i 1  ^d  etiim  long:us  tcmpus  conflitui  poffcj  17.»^ 

repctitioIndcbitiexciuflatraDfaciionisinhibcrifolct    antcmpuslnfhnttara  ftatu/ocoarctnumad  tricnnfil 

prorogari  poiTir.cumdiuerfii  docHorum  fcntcntiia 
&argumcnn«.  jj?.  ^/ 
mortuo  priori  ludicc  tnftantia  prorogationem  rcci* 
P«r»;i7.j6 

anJurccanorticoInftantia  trmpora  fcruand  j  fint.va* 

ririloc^oni-nf  nteiltiaTtJc  argumcnta,  1/7./7 
confuctudinc  Inftjntiartctnpora  mutan  &  pioroga* 

ri  pofTisj/^.tS 
parus  poffunt  omnia  afla  priori<  Inftjtuiar  rrpctcr*» 

&coriliui>arf.<i7.}y 
noltrxarritirtuflitutanum  pofllnt  prarciic  e>;igi  adle-* 

JeaMohicastU&jf 
tutioabalienoarbitriopendcrenon  potcfitaliud 
in  rontrafhbus^tto. 1  j 


4*iM 

auprartcr  Indidiones  folcmnes  ctiaraannonx&tri- 

buta  impcrari  potucrint, ;  9. 5 1 
Induftria  pcrfonat  fi  eledtafit,  dclcgatio  locum  non 

habct,  &  vnde  hoc  colligatur,'  04.6 
Indicxionisfolemnitasquotcmporcin  vfucffe  coepc- 

rit  fccundum  Cuiacium.  $  9.  ir 
an  Induciisab  vnapartcruptt»,alijpars  cafdcm  viola  - 

repoflit,}6S.io 
fcntentiancgatiua  Alciati  quibufdam  cxcmplis  illu- 

ftrata.ib.i  1 

affirmatiua  fcntentia  vcrior  fecundum  aucrorcm  ib./a 
an  indidioncs,quascollc<5tas  vocant.rcgaltbus  adfcri- 
bidcbeant./67  / 


cxpofitioAlciati,cur indidioniscurxicula  quindecira    Ioftitutionis  folcmnitasan  requiratur,  fi  parens  dun- 

annisfinijntur,,-  9 ..y  K  taxatintcrlibrrostcftetur.r.g*.  <  j 

tn  omni  a&u  vitandi  vidctur  Infinitas,  &  quomodo    an  Inftttutio  cx  mutuo  patfto  keuta  ex  co  v  itictur» 

illudintclligendum,9^.  c  ( 184.il        quod»alter  fidemnonftruaufrit.jC^.^ 

appcllauonciodiftioniscctjfum  &tributa  contincri,  Inftitutioncm  in  piiscauffisinarbitriiimaJicmim  pof- 
Infinitumquod  cftin  omni  rc.maxime  autem  iniu-       feconftrriit  1  Jf 

diciis,fugicndum,//7.t  Inftitutiones,fauoreEccIefix  i 

Ingensconfli6tauointerI.quiicit,  t/.jf.fin.ff  devfur. 
cum  l.bon*  fidei,  j  8.  $.  in  conuarium,ff.dc  acquir. 
rcr.d0m.7yt.aa 
Iniuria  ipfi  non  St.cui  lucrum  extorquctur,7  j  t.C? 
non  intelligiturlniuriam  infcrrc.qui  alteri  fuumbc 

ncfi  ciu  m  dcnegat.  9  8./j> 
icicnti&  paticnti  nulla  iuiuria  infcrtur.  67.  \  7 


minusfb- 

lemniradx,valent,/}i.7  1 
Inftrumcntumantc  litcm  conteflatam  prodiictumi- 

tcrum  profcrendum  cfle,^7  i.l 
an  Inftrumentum  dotis  matrimooii  prarcedentisfi- 

demfaciat,i^7.26 
folutiohe  fada  inftrumcntum  dcbiti  pofTum  condicc- 

an  in  dctinicnda  inofficiofi  qucrela  mortis  tempu<  fi  ex  retcntionelnftmmenti  argucretur  pecratumin 

fpc&aridebcat,*8i.a,  -  rcrinentchoccalu  denuntiationcm  Euangelicant 

fi  parens  pcr  imraenfam  donatioaem  facuitatcs  fuas       locum habcre,  1 97. 17  f.9  ./8 

invnum  cxfiliisexhaufxrit,tempusdonationisia-  IudiciofamHixcrrifcundsr  inflrumentardenda  iunt, 

fpicidebercib.3  Inftrumenra  qtta-  quis  iurc  dominii ,  vci  contt:.aua 

anadamputandaminorliciofiqucrelamfufriciatquod        prarcedentispctit  cttSanoexhibendafunt.ipr  .i 

quislcgati  velfideicommifli  nominc  dcbitampor-  Inflrumcnra  edctlda  funt  ad  cauflam  cxccptioim  dft 
tionemadfcripfcrit,68i  26.  rcplicattonfs,  1 97-11 

^bijnftanriacauflz  breuis  eft,ibi  fingula  mcmbraex  Inftrumcntapropriafinefcrupulocorifcicntii.ncar» 
iuftaproportioaercoatrahcndafunt,£oorio/  canadomusiuarcuclct.quu  raincrcpotcft.t^l.;) 
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Incafibutquihmreruustorqucri  poteft,  inftrutncuta  .  Intcrpretatio/r.eam  tranfa^ioncm.lcg.  cuft  hi.ff  de 
propriaixlnScntur,/j)8./9  tranfaa.fecundum  FuIgo.&.Angclum,68 

quamuis  rcgnlaritcr  ncmolnftrumcnta  contrafcede>-  Intcllcftus  l.j.in  p  rincip.ffquod  quisq;  iur.in  jlt.flat» 
rc  cog.tt  ir.umen  excipiunturilfae pcrfonz.qux ra«  4<*8/  i 

tione  uiiuii,  vlJ  adminiftrationis  adhoctenentur»  IntcIlcAus  L/.jT.fin.  fftvti pofKAct.l0g.x4J 

1 97.4  Intellcdus  clcm.  d  c  cauff.pofft  ff  cVpropr.ato^  1  t 

anlnftrumentumpuWicum.quodinVnocaiurairum  lntellcausl.i.$.ouod  ait  pra-tor.ff.  quor.lcgat,^o./j 

dcprchenditur,totum  rcpudiaridebcat,477.i4  Intelleausl.i.fl.dcgland.legend.*  i  o  ttt 

diftinaioan  notarius  dcliqncrit  eirca  caquac  adoffi-  Intcritus  peticuio  propofito  etiam  fcriarum  non  ha- 

cium  »iuspertincnt,an  vcrocircavaumcaputnar-       berirationcm&quiddedic  dominico  fcruandura 
raiionis  fa&aj.ibid. j  CI0.1 :  p 

anlnlfrumcntumrelatiuumtctiamaudoriutecareat  lntelleausl.fi  conuertcritfEdeiurisdia.om.iu  .jpj.l 

in  his  qu*  rclatiua  hort  funt,i<?7.i4  Intellcdusl.  fi  inftituta.ff.dcinoRiciof.tcft^c  o.^ 

an  reusaeton  cogatur  edcrelnftrumcnuadcaufta  re*  Intclleaus  l.non  inteiligitur.ff.de  lurc  Rfci,4ro.tf/ 

plicationis,&pugnantesineadcreletitentur,27i.ti  Intclledus  §.itt  arrogato>l.fe4  ft  plarcs.ff.  dc  vulgar» 
an  Inftrumcttu,quod  wBtor  fit  excoramuntcatus,ab       &pupili.7t 4.48 

cedemedendafint,i7i.8  luspatrijrpotcftatispehrt  arrogstorcm  tft,  i\4  \o 

Inftnimcnta.quarpcrtinrantad  dctegendura  alicuius  Int.  r  prct  jt  io  l.a  proc oiifulibu ,  •.fr.dcappeLt,? 441)6 

crimen.edcndanon  cfle,i7/.j>  Intcrprctatio  c.  in  prarfcntia,  extr.de  frob.S  7.9 

ncmo  cogitur  Inftrumcnu  io  caufli  rcconuentionis  Intcrpretatioc..Aiuit.96.  flcEcclcfia  S.Mari*,decott- 

communicarc,Z7t.io  ftitut.tf^.f 

Inftrumcntaorigihalia,  fiquid  vitii  habeant  infub-  Intclltftjsl.fUtuas,rr.de3tqulrcn.rer.dom.^io.i4 

ftantiaiibus,fidemnonimpetrare,lrf7  2.  IntcilcclusI.fin.rr.dcfcriis.r/7.9 

non  prohibcri  ex  falfislnftrumentis  dcccptutn  ciuili»  IntcllcdusNoucll«conftitutionis,l  ii,i  21.46 

tetdcfalfo  agrre.47<f»  10  lntcllec>us§  fi.hl.tftf  t./A 

curdeceptocx  talfislnftrurtcnusnonfubueniaturper  Interpretatio  vcrborum.jducntitir  rtrecfltt  itfe,  5  ■>.  it 

adioncmdcdolo,*^  .  +  lntelLa  jshorum  vcrborutn,citrafalfiaccufationcm» 
ncnto  cogitur  Inftrumenu  cootrafe  cdcrC  ad  fun-        fccundum  gloffam  ,  Bartolum  &  alios  piurimos, 

dandam  aducriarii  aSionem,  197./  4»*9<$4 

apud  qucm  &  quo  conftlio Inftrumcnta  communii  InteUcdusLckfcfcriptOk^.  fin.ft.de  muncr  &  honor. 

dcponifolcant,z6£.2.  $J% 

extraiudicialia  Inftrumcnu  aliquando  probariinter  Intcllcdusl.nulli.tdeEpif £V  dcnY.5.84 

cxti-ancaspcrfonas,  .00.11  Intdlcdtut  I.fin  Cdc  codi.209.j84 

Inftrumcnto  hactenus  furi,  quatenus  contrarium  lnullcausl.fm.tf.fin  iurcm,infra  de  bonis  qusebb-. 

non  probctur,4*  » .4  41  a  .10 

InftrumcnUdcnouorcpcrti»  poftcondufiohcm  ad-  Intellcduskfi  Vero,$.dcvirO,ff  fol.matsirt.i jr.^t 

mitti.j/o.n  lntclleausl.fi  dbi.Clocat.iiOkfo 

fi  Inftrumenta  ftatus  alicuius  periclitentur,  iufta ti-  Intelledusl.dercbus,fr  dei«cept.arb.5o}.7 

mcndieaufucft,4itf./i  tntelledus).  itcmfiverbrratu,i.t.ff.derci  vert.*zt.  24 

an  inlnftrumctttis,quat  paratam  exfecutioncrt  vigore  lntclledusl.fi  priuatus.ff  quis  &  a  quibur.4  j/.  16 

ftatutivelconfuctudinis habcnt,ordo  iudiciarius  Intclicdusl. dcprccario,  ff  ad I  Rhod.  dcia6t.4n.17 

rccjuir  atur,  901.17:  IntcllccrusL/.f  t.ffquar icntcnt.  fine  appcilat.rcfcin. 
Integritas  perfonie  litigantts.  an  iuftam  cauffam  excu-       4  8/.i 

uti0niscontineat,/47.4/  Intcrpretatio  Liin^  idcm  qucfiit  if.  decond.  iiukb. 
Intclleauslegis.fipoftconftitutum,ff.dcconftitut  4/1./) 

pecun.)7<.<  IntcllectusL/.Cfiaduerfusfem  iudicatam,45 1  .ii 

Intcllc6kusL40.$.fiaff4.deacquiretti  V«l amirtert.pof-  IntcUcctusl.h0dicff.dcpcen.jrf7.tf 

feflionc,i0i.  >op  Iiit«Uedusl.6t.  ff.de  verb.oblig.400.»/ 

Intcllcausl.i.^fin.ff.quis&aquOappcUcttir./94^  Irttcllcctusl.^.fttdCpetit.hcrCd.iOj^J 

Intcllcctushorum  verborum.adioac  priuitus,  4^&  lntcrprcUtioLviros.Cdediuerfoffi.lib.ii.lSi.ii 

4/  lntcrpfeUtioLfoIent.ff.dcpraTfcrip.Vcrb.4<s/.7/ 

InteltcctusLfi  co n ft i r rri t , C.fi n . regu nd.  gloflac Intcrprrtatio circa  Vcrbum  indidionis  rciccta; 
Int  elictus  1.  i  .ff.  der  c  b.  a  u  ct  ,i  ud.  po  1T1  d .  1 . 24  itettt  lfi  Jori  atq;  Bc  d  x, ;  9 .  * 

Intellcctus  cap.  nonminus,8cc  aducrfus,deimmurt»  Intcrprct  atio  Cap.  quicunq,,irf.q.578.i9 

Ecclcf.5c.ii  IntdlcausL  cum  proponas,  Co<L  dc  tfanfaaion. 
Intcrpreutiocap.cierici«,dcimmUrtLEecle.in^.  %t.t4  4I7»/ 

Intcllcctusl.firt..ie  retdomini,  xvcltcmplorum.//.S  InterprcUbo  lj.fi  fire\ff.  dclegat.i&glofntin  dia.L 
lntcllectusl  ttatUralitcr/  n  hUiomuhc,  ff.de  acquir*  H7'«9 

vel  amitten.  pofffecund.  Cuiai.Gducan.  Ferret.  &  intcllcaui  c.accepta,de  reftit  fpofiat. 

Ctiman.indubiopoffcfrorium  fetincnd*  cumpc-  Intcllcauscirelatum,deteftam.}0.ii, 

tttoriocumulari  nonpofie.109.itfj  Intellcauiccumfimus,  dctcgular.tf7.if 

tntcllcctusl.iiiudrtc^i*ff,dciudiciis /m.ii  IntcllcausLactuuturus,ff.adlcgcm  ItUiaitt  de  adulta 
Intelltaus  $. quod  fi tacum ,d.L ttatHraUs^ff.  dc  pric-  I07./// 

ftriptvab.4/0.1^  ktclkauicapkfictitli4'44i*>7''' 
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Intc!Ieausl.clauibu$,flf!<Jecontrali.cmi.45S- 1 J 
lntc-llcclushorum  verborum.cumcx  eaconucntionc 

cummatretua  agcrecarperit,}07.8 
Intcllccftus  jf.fi  vcro,lnft  dcoffie.iudic.7«*.8i 
IntciledusLiurisgcntium,/.  i.ff.depacz.400.  \S 
lntcllcdus  l.naturalis,/.at  cum  do,  fF.dc  przfcrip.  vcr. 

40Q.H 

IntcllcdusLvindicantem,t7.deeui<9ion.6oa\*6 
Intcilcdusl.  prarfcnti,C.dcSacrofan<5t.Eccle,/7.f 
lntclk  £ius  I.libcrto,§  litcm.ff.de  neg.gcft./i6.a8 
lotcllcftus  I.in  priuatis.ft.de  iudiciis.jj)8. 7 
Intcllcctusl  maximarum,C.decxcuf.mun  29.9 
IntcIlc<ftusLexpcrte$,6inf.dcdccurioiJ./79'7 
Intcllcftos  Lprofpexi:,ff.qui&aquibus,fo6.i3 
IntcllcifTusl.tionid«o,Cdeprocurat.4o8. 1  * 
lntcllc<5tusl.ipfefigniricas,Cad  LCordcfal.4ao.67 
lnterprctatioi.Ncfcnnius,4i. ff.de  reiudic.68.7at 
lntcllctftus  l.ad  pcrcmtorium.ff.dc  iudiciis.5  10. /4 
Intclic  <fhis  l.cum  ab  vno,ff.de  legat.a  j  77. j 
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Intellc&us  l.f.§.fin.fF.pro  fodo.  \  So.  j! 
liuclleclusl.vcrum,9'.fciccfiim,ff.dcminor.in  inttegr. 
rcftit^u./- 

Iotcllcctusc.folicite.ext.dcrcftitfpol.io/.i^ 

lntclii  cus  1.  fi  vnquam,  Cdcrcuocand.donat.  iuri, 

quod  nondumncquere  ncqucfpcdelatumrcnun- 

tiarinon  poteft.18o.50 
Intellcftuslegisnecnospr*terit,C.decap.poftlim.re- 

uer.  1J0.  jj 

Intcr  nihil  &  parum  vix  vidctur  difTerentla,/6.  16 
IntercfTe intcr fpatium ceniu  annorum &.  tcmpus,cu- 

ius  non  exftet  mcmoria,iC£.7 
IntcrcfTcan  quis  iurisdiftiont-m  mandaucrtit.  an  yrro 
partcm  vtl  ccrtam  caulfam  ddcgaucrit.vt  bic  appcl- 
latio ad  vltimum  dclcgantcm, lllic  vero ad  primnm 
dcuoluatur.c^.^  , 
IntcrcfTc  intcr  iura  diceccfis  &  iurifdit5ionis,j>7.  if 
IntcrefTc.cotraqucmiurifdidtiontm  ftbiquiscxcauf- 
fi  prarfcriotioim  aff<.-rat,/8   1 j 


lotellccxushorum  vcrborum,dumtamen  &dcinge-    Intcrrogatoriaan  pjrti  aducrfx  fint  communicanda» 
nuitate.fupcrquapoterantctiamantcacognofccre  x«.+ 


&  dc  hbcrtinitatc  prxfidcs  ipfi  diiudicent,/8  9.0 
Jntdlc&us  l.contumacia.ff.dc  rc  iud/ 16.75 
lntellc&us  l.a  fF.quis&a  quoappcl.fecundum  Goue- 

anum,/y/.i  1 

Intcrprctatio  d.l.fi  fundum ,  fecundum  Arium  Pincl- 

lum,eaqticnoua,747. 14 
Intcllc&us  c.nou  minus,&  e.aducrfus.de  iromun.  Lc  - 

llcf  JOlS 

1  n  tcrpr«.  tatio  c.clcri  cis.de  immnn.Ecd.  in  6.  j  0.19 
Int*Jlc6tus  auth.quod  ficri.de  dilatji7-4/ 
Intcllcctuscapituiicx  partc.&c.vcnics,  c. 

tr.dc  conucrfione  coniue.76./i 
Intclledus  l.pupilli.jT.  1  .ff.dc  iolut4/*\*o 
Intcllcctus  l.nuda.C.  dc  contrahen.  &  committtn.  fti. 

/U-7 

In  telfcdhis  I.licet.hoc  tit  t : 7. 67 
lntcllcdusl.qua:rcbatur,ffiudicat.folui./«7.>6/ 
Intellcausl.fi  tibi.ff.  dcpaci.rcpudiata  intcrpretatio- 

ncCuiacii,;//.  68 
Intcllc<3us  l.quod  fl  locus.ffdc  religiof  &  fumt.funcr. 
j  n.71 


Inucftituram  non  transfcrrcdominium.jrf  j.  j 
anirnerms  propria  audoritatcinauth.  quasa&iones 

caufLm  R.omanzfcdisexccpcrit,/ef.i/ 
litcris  iudicum  cocafu  fidem  accommodariquoqui» 

ad  ionginqua  proficifccrctur,  \  24.7 
intcr  ludiccs  nonnnllos  cficilluftrcs.  aliquos  fpe&abi» 

Us,aliosdcnk|j  tljrilIi,nos,/S;.4 
aniudices  inimorcs  finc  ordinc  iudiciario  in  caniTis 
miicrabilium  pcrfonarupoffintprocedcre,  f<o<>7f 
•n  maiorcsludiccsproptircauffam  extriiif;tan,,&de- 
li&onontonarrentcm,  poffint  pcenarum  gratiam 
faccre./68/o 

Iudices  fjcramuitofcobftringere.cum  vcritatc&lc* 

gum  obfcruaiione  fchidicaturos tfTc/67. 1 
an  idcm  ct-am  obtint-at  in  ai  bitn\,ib  j 
anIudiccsoidi(uniadhucxcnia,ucmcfcuIcnta  c\  po- 
culenta.quarintrapaucosdicsprodigantur.rcctpcre 
poffint,j8  ./6 
ludicesdatosnon  pofTc  cognofccrc  dc  cauiTis  nifi  in 

quibus nominatim  conftituti  liut ,  io/./ 1 
antiquitus  ludices  ex  ccnfu  ficri  lblebant,/79/ 


IntcIIecTus  I.x  Jf.fi  quisa  principe,ff.ncquid  in  locpub.    ludicis  arbitrio  rchnqucndum,  quid  parum  aut  modi- 

411.74  cumdicatur.ji6.a8 
InteIlc<ausLprima:,§.magiftnim,ff.dccxcrcitor.adL  Iudi<isofficioincumbcrr,vtfccundiimformamlibcI- 


40S.17 

IntclL  ctus  l.exigere,ff.deiudicibi.  27 
Intcllc&us  l.fi  fundum,Cderci  vind.747.az 
lntcllcdrus  f.  adultcram,  NoucLvt  null.liccat  hab.  loc. 

fcruat.4a9.17 
Intellc&us  horum  verboru  m.delegatnm  Principis  iu- 
diccmdarcpoffc,  nullo  perfonarura&  cauffarum 
habitotra<fratu,j94^ 
andclegatusPrincipis  cauffasmeri  imperiialiiscom- 
mittcrc  poffit.cum  aucxoribus  quid  affcrant,  ^4. 1 
Intcllcftus  I./  .infr.de  hdeicommiff.  <  76.4 
Intcllc&us  l.cum  dein  rcverfo.fF.de  vfur.,/76.5 
lntcllt&usl./.ffdcpignor.a&ion.j<T8.9 
Intcllcdus  Lvis  cius,Cde  pro b  u.  10  : .  {#/ 
Intcrprctatio  l.fi  quis  emtionU,C  dcprxfcript.  j  0.  vel 
^o.annorum,^o9.}0i  (ao6.iu 


li  &  litis  contcftationis  pronuntict,j  o  1.1 
Iudicis  nomcn  &ccrta  dcfignatio  in  Iibcllo  ctiam  cxU 
gitur,/ocJ.9/ 

poenaludicis  qui  inftantiattempora  non  obf».ruaue- 
nt.jp/./ 

mcntemiudicisexnatura  actionisitem&  intcntionc 
&faftolitigantiumtolligi,to j./  s  . 

non  quidqnid  pcrmittitur  ludicis  potcftati,  fubiicituf 

iurisnecefficati,jj<;.«o 
pnefentialudicis  cxciuditomncm  fufpicioncm  mettti 

&doh^/a4./ 

an  figilio  ludicis  contraftuni  confirmantis  fidcs  acco- 

modandafit.ji4 .6 
inquibuscafibusi)lii,qui  in  potcftate  funtimpl(>rare 
ofHcium  ludicispoifunt»  vcnumcdidi  impctrare 
dcbent,»7^.j 


Intelleft us l.in ddi&is,/.G detrada, fi.denoxa. adion.  officio ludicis incumbcrc,  vt  intcrrogatoria  impertL- 
Intellcctus l.fi  de vi,ff  de  1  u d  1  c  :o 7. /7  j  ncntiai ciiciat .  100. j 

Intcilc&us c.K.i y nuu us,dc  t cltam .6 a! a-./ 1  quhi in aJlegatiombas iuris obtioeat  ib.6 

rudu 
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ludicisofficioinrombcre.vt  quz  contraria  videban-  uenicntc$part«accornmoclarenoljt,anfcilicrtc6- 

tur.concilitt.209.a78  .  pe«i pojwbid. t « 

fi Iudici rationc officit aliqua iniuria illata  fit.non pro-  Iudcx, fi vchtetiam  inctden»'  ■.troucrfiamparu- 

hibcbitur  huiufmodi  fjftum  punire,  598-3  culari  dcfinttione,  quzfcfc      *m  prarcedat,  deci- 

Iudici  incumbcre  ncccffitatcm  fufcipiendz  appclla-  dcrcpotci1,6oi.ti 

tionis.  507.8                                    „  nmuls  Iud"  ,n  cr3U"?s  emeymibui  decretum 

Iudiciminimceommittendumeflcvtlegempcrfrau-  fuum  non.ntcrpofucru.fedad  alnora  procefTcnt,         ,  r 

dcmcircumuenircpatiatur^8o.30  nontamenintcUigunturca,qu*poftcafacit,  pcn- 

modusrecufandiludicemfincgrauidctrimcntopar-  clttan  ,6oi.n 

tium^Stt  Iudcxord.nanusrccuunpotwt.fianteapatrocinium 

ad  Iudiccm  tradatus  rci  futurarnon  pertinrt,4««J  pi«fliterit»f74«*f 


ludicem  ordmarium  regularitcr  rccufari  non  pofTe,  an  Iudcx  ix  officto  pan.bus  miungcre  poflit,  vt  quas 
fed  ipfi  aliam  perfonam  adiungendam  non  fufpc-  cbfcuraaut  amb.guafuntplanton  intcrpretatione 
aam,fccundumplurimos  ,574.4  «pcdiant/ibtd.  1 14 

Iudicem  conclulionem  cx  ofhcio refcindere poffir, &  anludcxtxofficiofuoiniungerepolTit.vtrcusinftru- 

nartibusvlteriorcmprobationcminiungcre.pait       mcntapropna  cxhibcat,  197.13 

rationcsquodquUIud.ccmdaturccufarepoiT.t,574  t  diltmaio  in  qucflionc  propofita  vtrum 


Iudic.cxofriciodccriminibusinquircrepoiTc,  16'.  3  cx..1nacauflafoc.at,ibidi4 

IudicemetiamcilinquilitioncpoiTcproccdcrc,,i8.C  Iudcx.q..xfuni6ai,fopplercnonpoteft,  59<?  J 

Iudicem fiuemaiorcm  liuc minorc non  pofll rcccde-  Iudcx m  hts,qux funtoblcura vcl amb.gua  partcm ad- 

rcadcfinitioneIegum,mlicxiuftacaufla,&qt.Siu-  ucrfamintcrrogarcnonprohibetur,  346.4 

ricoenitafit,^7.ii  Iudcxpocnali  ludicio  fuamiurildiaionemdcfendcre 

fi«brcuiu"tetcmporisapparcat,Iudiccmnon3dhi-  potcft,  vO->.  107 

buiflc cauflx cognitioncm.  quid  facicndu  fit,  (c?.t  non  cft pronuntiandum  fupcr rc  dc qua Iudex  non  co- 

ludicemnondcbcrcpartesfuasaccommodarcinfiad  gooucrit.iof.lt                     -  . 

rcquifitioncm  litigantium.5  26.,  ™  »ud«  vnamdilauonem  pro  omnibus  dare  pcffir, 

ludiccmnonfoiumlitcmfuamfaccrcquicontrale-  tio.4 

ecm  pronuntiat ,  fcd  ctiam  ccntra  rcccptam  c  on-  Iudcx  etiam  reo  nihil  poftulantc  dc  innoccnt.a  ipfiui 

Fuetudtnem.fto.t6                     „          .  inueft.garc  cogitur,.66.4 

anfi rcrludiccmftcteritquominusauflgintratricn-  quxncccflanafiotantcquamludex ad  fcntcnuamfc- 

nnfpuuumfiniatur.inft^ntiaperiifrcintclligatur,  rcndamprocedercpoT,t,537:7 

^  quando  incompctcns  Iudex  animaducrtcre  in  faci- 

•ftemincminvno&codemncgotioludiccm&aduo-  norofospoflit^.io, 

catum  cin  poflc, S. variascircahancrcm intcrprc-  an  Iudcxcnminalisctutluira  cauffarum  cogn.tioncro 

tatirntx  8  ;.i  vindicarc  poflit, fi  nullus  fit,  qui  de  ciuihbus 

Iudiccmoriginis&domiciliipoffeetiamcogn  4 

dc  delict.s  alibi  pcrpctratis.fi  ex  dcfinitione  iuris  Iudexordtnanusin  caufla  appellattonis  circa  dclcga- 

commun.spromaltficiish3bendafint,,  .i.  uonem  detcrioris  condittoou  efle  vidctur,quam 

IudcxdatusaPrincipcancaufTasmcriltnpcriidehga-  Iud«prlorisinftant.ar.f07.t 

flitttoi,  anis,quiIiberamproctdcndi&It.dicandipoTcftatcm 

lur^Ononico  ari 1  cauffie  rocri  imperii  dclegari  pof-  «  commiffionc  habct.prorogare  ioftantiam pof- 

Iud^ditl9sdctgar«o^                   ipfico-  Windkiomfo  mdlom.fi  partes  «prcffim  vcltacite 

luucxu-iu^  i  k  ^  w  ™  n  confcnlcrint.nclibcliusoficrrctur.quainquatftio- 

lud«  ordinarius  habct  facultatem  mandand*  iurif-  ncpondcrat*  diue.  fr  Dd.lcntcntiar,  6/6.7 

diatJnis,nonautcmdclegatus,504..  Iudtciumapud  Pr.nc,pcmfiagttcturfcondufionccef- 

Ijdcxinterroganspartes.analiquidaddcrcyclint.quo  Iarianoncft,to6.  Sf 

7onfiI.oiHugdfaciat,  509.9                   >  incauffis.inquibusag.turfincfigura  Iudicil.conclu- 

Itidcx  pcenaii  iudicio  iunfdidionem  fuaro  dcfendcrc  fioan  requiratur.io..  »7 

it  61 "  .79  lud.cium  morocntancumqutd  fit,6io.  1 19 

IuncUtficioalitiganMbusdcfiderarepotcft.vtad  caufliefficicnsludiciiqt.x.itcm&forma-?  501.4 

pofitionesncgatiua.rcfpondeant,idemqucnu,Iti  cauflafinahsludic.i.  to.-S 

5ef  nduntatlmftmtiampartisficridcbcrc.486.54  vanatacccptioncs.pi.us vcrbtlttdtc.l,  fot.t 

anludrx  certum  tcmpus  dcfinite  poflit.Intra  qnod  ludict.mpoffifl-orium  fi ^^contra  .nccrtam  oerfonam 

officio  ivo  Rmgu!.r,lts  pro  contcihta habe.tur.  d.ngatur.folenitas.ud,c.tncccflar,an0cft,6.o..l5 

«^usDd.coSliaus^margumcmb.608.4/  idemfitaleremcdxum  imploreturpcrvum  attcntati, 

-.,;hn.excair,stcflisicpci!tpouftexiifdcmctiam  ibid.116.                              •  , 

quibui  «  ca..U.  tc m< :  i  cp     F  uibus  fundamcntisconftitui  ncqucant, 

rccufati-rludcx,  j  ,4  't                               .  1  ^ 

inimidtiatiuftamcauiTamprxbontrecuundiludicis,  486.61 

Iudiciumvniuerfalearcbusfingular.busplerunqjabf- 

anludcxtbibonafitafuntcxfcquutionc.nfacerepof-  trabitur&infolointelleauconfifterepotcft.aiiud 

f,t,fine!«tcri,^rcqu.fn,oncalrcriuiiud.cU,atqui4  autemio  mi™W™>£%£..^MuM 

f,aau>infauu1r1J,untctur,5r;.'5     ■  inhisquxmanifcftafumotdoludicuilonre^um! 

^uidobuucat.aludwalieoitcriitoriircciwfitiiscoi^  610.117                          fi  ^ 
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ludicia  vniucrfaliaquxfint?2c6.66.  ati  lurifconfulti  rcftcnobilcs  vocentur.  484.  j 

inludiciovniueriaj*     auae  pcuntur.ncceiTariode-  quanto  tcmporis  intcrualio  IurifdiSio  in  aliquem 

fcribcndznonf      J667  tAnsfcrri  poflir,  >  Zi.  1 

inludiciogenerali  r    .ilibrllofpccialitcrcxprimcn-  Iurifdictio  contra  Ectlcfiam  quadrsginta  aflnorm» 

das  non  cflc.fed  cacncn  ili  id  in  profccutiooe  fe-  prarfcriptioncin  tutocoilocari  potirt.181.18 

cundummuIcosfatiendum.vcfcntcnriaccrtacJTc  contrapriuatum,fiquidcmrc-sfuidalisfit  to.anni,fia 

poflit,lo6.68  minusd  ccmitffTiciunr, ibid.  ip 

ludiciumpoiTcflbriurn&pctitorium  vnotemporeeX-  longumeflcdifcrimcn  ititcr  eum  qui  lunTJittioneru 

exccnda funt,fi diucrfis fpc-^tbus :  » 1  .ur,neq;  lo-  rcccns  inuadit,&  qui  c  x  qu jli  portcflione  vitra me> 

cum  cfllfufpenfioni  fecundum  Ii.u.no.j  26  moriam  hominum  rcpcttta  HJam  fibi  aflcrit,l8i} 

quierTcifliisiudicioexnaturaipfiiisc.  h  trtan<-,  501.7  20 

acccfloria  Iudicii  quac  fint?  f  o  1.8  omnc  m  IurifdifHoncm  &  impcrium  3  Principe  profi- 

quiii    • :  :  1  omnibus Iudiciis ordincm  fcruaturam  ci'"ci.  .s  2.7 

efll-,noncogiturilludinnotoriisf..ccrc,4g5  57  confcnfum  priuttorum  non  poiTc  tnbucrc  lurifdi- 

ncmincm  dupiici  ludicio  dirigcnJum.li  ad  c.;ndcm  &ioncm,i82.8 

1rF.ctumtenct1nt.203.17t  Itis  vifitationis  &  procurationis  huic  coharrcnrs  re- 

fufper,  Jc  ndum  ludicium  ad  tempus  non  c  flc,  107.144  gularitcr  nulla  temporis  prscfcriptione  tolli  Iblet* 

quoJIadicio  fubLtum  non  cft,iliud  exdiacouucn-  ijo-l 

tioncpcti  pott-lt.roi.i  Ius  Canonicum  habcre  autforitatcm  intcrprctandi 

ea quarin  ludiciisaguntur.vidcri  maioiis.mdtoritatis,  iusciuilc,c]uod  dubium  fit,  {6.17 

quamfirxtraiudiciuti  interponcrcntjr,  j  24.2  Iusproprictatisficumipfa  poiklTionenon  coharrear*, 

ummarialudicia.aiiordinemcaulli&cogaitionem  antunefenttiitiain pctitorio  Iata.in  iudicio  rccu* 

rcqtiir.iiit,^o9.t  pcrandaepofllflionisnoceat.'  ioS.i  87 

dcrcbusnco^iimsludicarinonpoir.-,  ^n.i  Iusnaturalc  immutabilecflc,  ro.  26 

rocmbra ) udicii  luuihn  tiaiia qua:? , 09  j  Ius alteri quriitum , nifi  vtraque parte  audita, aufeni 

quarltiraiintpublicaauctoritatcSt:  vt:!itatc?298.J  nonpotcfl.  6-?6.i 

qucmadmodum  Iuramcntum  calunuuz  loco  vcteris  Iusnaturalcpcrciuilcmconftitutioncrnabrogarino» 

adionispracilaricceperit,  58«.  11  potcil.t 27.  j  7 

Iuramentum  calumniar  non  cxcufat  qucm  ab  cxpcn-  Ius  accrcfccnd j  an  in  lcgitima  portionc  rcfpuchdura 

fis,/4cT.  2t  fit,62i.  29 

circa  expcniiis  non  diftinguitur  fcn:cntia  interlocu-  inuItiscxcaulTisquisIusfuumdctcrius  conftitucrcnl 

toriaadirfi  ntiui,ib;d  2  1  potcft, 410.1 

Iuramcntum  dc  iion  adip  tv.nJo  ad  docloratus  gra-  quidfitin  lus  vocarc?i7.f  4 

dum.vcldc  pmittendolimJi  laudabili  opcrc,  ttoO  cxtra  tcrritorium  Ius  diccnti  impunc  non  parctur, 

obihingcrciuranrctn, 299.24  5  3  7-85 

3uodnan  luramcntum  (it  malitix.'48/.>2  quidjntcr(:tintcrli.tc,Iusdicrrc&iudicarc,}-9?.  t 

cfinitioCamcrc;Spircnfis,quaconftitui:uradomncs  non  Iblum  patronum  ,led  etiam  parcntcs  &  libcrot 
pofitioiicslaluoiurciinpcrtinentium.cxceptisillis       ipfius,  item  hcrcdcs  cxtraneosin  lus  vocau  noa 

qua:iurisfunt,rcfpondciidiimciTc,485- »;  po<Tc,2-6.1 
Iuramcntum  habere  vim  claufulx ,  rato  nuncntcpa-  in  rcbus  quar  fidcm  contingunt,  Ius  canonicum  fi> 

^0,469  54  quendumcflc.ttT.7 
magnamcflcdiiFercntiam  intcr  lurarncntum  &fim-   quzlurisciuilisfincprincipia?i.  j 

pliccmloquclam,j  o.;f  cx  quo  temporc  Ius  immunifltis  ccdcrc  incipiat» 
Iuraticircadcfignationem  qualitatumaliquandofub-  1-6.4 

ucnitur.106.78  quid  appcllaiione  diuini  vcl  publici  Iuris  continea- 

Iuramcntum  non  efle  vinculum  iniquitatis,  477.22  tur?oi.  t 

an  luramcntum  habeat  paratam  cxfccutioncm?49f». jt  inter  lus  canonicurh  & ius ciuilc non  tcmcrcdirFerca- 

anluramcntopartiuprorogatioinftanti*ficri  qucat?  tiamintroducendam,  jio.  1  o 

J17.  2  anquisvxori&librrislusdiccrepoflit./tjj.g  ' 

lufiuraudum  ad  tribucndam  actioncm  fuflkcre,  in  Principcm  lus  trank&ione  quarfituln  aufcrrc  uon 

quamrcmponderatavarianoftrf  lcgisagumcnu,  poiTe,fiordinariapotertatevtacur,4i.i  4 

496-  46  an  is  qui  Ius  immunitatis  adquifiuit  ex  cauflis  cmer- 

an  fccul.ircs  Principcs  ctiam  a  Iurciurando  ablbluere  gcntibusnihilominustxigipoiTit.i-  cof 

pofli:n?468.  J  ;  Iuraciuilia  &  canonica,quantum  ficri  poflit,ac;  coa- 

aondebcrcaliqucmfublurciurandoaflrirmarcquod  cordiattireuocanda,  98.48 

ncfciat,  477.1 8  quoticfcunq;  aliquid  fiicciatc  cfl,  cotrarium  lus  coiu- 

magna  vcneratioIurifiurandiapiidRomanosPrinci-  munecenl'ctur,iti6.ij 

^  pes,4<S8. 1  qiwe  Iute  naturali  nobis  compctunt,  nullo  iurc citaii 

Formalurifiurandiquoiudiccsobflringuntur,567.to  infirmari  poflunt,  19 1.8 

Iurifdidionem  contra  Iraperatorcm  comparari  noa  non omnialura  Ecciclia: Rcmanar  1  oo.anuor.  fi>atio 

pofle,nifitcrnporc  vltrahominummemoriamre-  ,  cxftingui.i  oo  8 

pctito.&inhis.quacinfignumlmpcratoriac  maic-  Iurildiclio  qnarPontifici  dt bcatur  ,quantotemp«ii 

flatisnonluntfcruata,i8i.  14  interualloadcjuiri  poflit?  op.< 

hoc  (emper  antiquiuris  fuflragium  requiri  (1  tituius  Iuiililktioms  diuerlas ciTc  lpccics,j .  1 

fufi"ragetur,ibiAij  ^  (t 
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LAicus  fpoliatus  an  ad  fpiritualia  rcftitui  dcbcat, 
136.108 

Lcgua  ad  pijs  cauflfas  valcrc,  quamuis  i 

iubfiftat,]i.i« 
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Libcllicmcndjttoniibcusnoneft,  fiquU  hoc  modd 
iusfimclquxfiriimaufcrre  vdict.icf.  13 


Libcllioblationeminalimcntis  ncccifarumnontiTc, 
610.1  t  j 

idcm  obtinctin  Litiscontcflatione,  610. 1  r< 


abfurdum  vidcriquod  maiorcm  folcmnitatem  requi-  an  dc  Libdlo  nullo  vc&igal  cxfohiendum  fit,fi  flaturo 

rjmusinLcgatis&fidcicommiifis,quammipfain-  comprchefum  ponamus,vtdcomnibuvlib,.llisfol- 

ftitutione,  ibid.  30  uamr?io.ji 

Legatarii  defiderarc  polfunt.vt  exemplum  tefbmenti  Libclli  poft  c*mcndationcm  an  dupUx  vcct  igal  folucn- 

cxhibcatur,ip7- « f  dum  lit?  205.J j 

dcLcgatovcl  fidcicommifTotranfigi  nonpotcft.nifi  inLibcllocriminaliqoXncceilariafintP^c^^o 

iiilpeftisvcrbistcftamcnti,438.<  MLibcllociuiliquxrcquirantur?io6.6i 

in  Legatis  ipio  iurc  dominium  Ugatarioquxri,  3  66. 11  quotics  plura  in  Libcllo  difiundim  propomtntur.fiiF- 

Lcgatuminccrtispcrfonisin  piiscauflls  rclt&um  va-  ficitdcvnarcdocuiflc.fifinguIxcauifacpcrfcJuili- 

lct,  50.9  ciant,4i6.i7 

Lcgcm  exigcrc,f£ dciudic.nonhaberelocumin  fpon-  inLibellociuilinuIlamconditioncmpencfubftantia- 

/3,1.39                   *V  lemccnfcri  quam  facftinarrarioncm, 106.96 

qux  cxcmpli  cauffa  di&a  funt,  Lcgcm  non  rcftrin-  mutari  Libcllum  poflc  vfqueadlitis  eomtfiaiioncm, 

gunt,  29».ty  vIteriusnonpoflc,io7,i}f 

Lcecm  3r.ff.dciur.dot.perLi7.^fivir, ff.foLmatr.de-  E|ceptiones&dccIarationcs,qi!xmiicmatcrixcom- 

hniri,?n.  17  muncsfintcumcmcndationc.ibid.  1 36 

erubefcimusfinc  Lcgeloqui, 469.41  poftacccptumLibcIIumcmcodationi  ampliuslocurri 

inHLcgc  municipali  omnia  verbapropriaeffcaccipieri-  non  clfe  /02. 3 

da.709.8 

omrria  qux  contra  Lcges  prohibentes  inftituuntur 

pro  nftllk  habcntur.yz.i  o 
Lcgcs  illa  padta  prohibcnt  qux  contra  publicam  vtill- 

tatem  funt,  298.1 

omncsLcgcs  ita  interprctandas  vtaliquidopcrcutur,  fipcrLibcliumfignificctur^qUod  pcrdi-uutiationtin, 

.i.ti  ficridfbcbatjhuiufmodtadusnon  v*aUr,7.'.iof 

qtix  Leges&confuetudines  aducrfus  libertatcm  Ec-  qui  fcmel  Libellum  emcndauit,  fccundo  illud  ficere 

cUfixccnfcantur,rcmiffiuc,c8.4  nonpoterit,3dditis  jctoribtis&argumccis,ior.ie 

Lcgcs  hon  voluifle  vltimam  ipfius  voccm  cffcctu  frau-  quid  fit  muurc  Libdlitm?  167. 1  }4 

darc,  cui  viucnti  fubuenicndum  cfTc  exiftimuue-  cui  Libtliusorfcrcndus  Iit,&cuiuscxpcnfis,6j6.i 

runt,  380.46  anLibtliusincptuspoftlitiscoutcftatioiHiocmcndi- 

potius  admittcndum  tfle,  vt  Lcgcs  municipaics  otiofae  ri  poflit.^oj.^S 

fiiu.quavtquisindebitcdamnumpatiatur.c^-.  38  Libdlus  ineptus  an  antevelpottlitiscontcftarionem 


iudicis  officio  incumbcre  vt  Libciium 

tumrciiciat,io7.ti3 
qui  conucnit  aduerfarium  apud  talem  iudi<  em.qui  ni- 
fi  dc  ccrtis  cauffis  cognofccrcpotcft ,  r.  polUa  l.bcl- 
lumcmcndarcaut  mutarcnon  potcru,  1  or.ji 


LcgesgeneraUterconccptx,  ctiam  minorcs  compic 

duntur,  399.7 
omnes  Lcgcs  natura  fui  pcrpetuas  cffc,  j  17.6 
Lcgcs  non  imponcndx  vcrbis,  3  6.  it 
fi  Lcge  municipali  fupcrftitc  filio  non  admitbntur  fi 


erricndctut,  16/,  4  9 
ad  quod  tcmpas  Libcllus  fcmcl  exhibitus  cmcridari 

poffiVio/. 1 

argu.ncnta  illorum  qui  ptibnt  Libc'li;rh  cmchdari 
poflc  vfqucad  ipfam  Untcntijm.ibiilj 
IiX,cxdo^i*naBdldiappcIIaiionefiJiicontini.bitur  argumcnta  pro  p3tte  rontraiia  ,quod  rmchdatio  & 
ncpoc,non  contra.pronuntiationefilix  mptistx  mutatio aon conccdatur  nili  viquc  ad  liril cotuc- 
filio,276.iL  ftatioucm,ibid.4 
«juodLegi  velcanonidccft.kJ  pcraliamfupplcri  po-  quid  iuris  fit  fi  ador  prooofita  cxccptibhe  qttod  Li- 
tcft,76.  «4  bcllusfitobfcurus.inccrtui  acc.pctatlocum  obfcu- 

uoftrum  cft  intueriquo  fcopo  Lcgislator  confiliafua      ritatisdcfignari,  207.  2  2 

terminarit,  77.100  Libcllus  obicurus  parte  opponmtc  ndrt  proccditi 


jLegitima  portio  filio debita,  mutari  lcge  &  confuctu- 

dinepoteft.nonautcm  iusalimcntorum.116.19. 
•n  fufficiat  quod  parens  filio  deccm  rclinquat  pro  fua 

Lcgicima,6ti  5.59 
Lcgumconciliationifcmpcrftudcndum,  507. 7 . 
vnaLcx  pcraliarridcclarationcm  recipit,/o.«3 
«juodLexgencraUsab  aiia  interprctauonemrecipiat, 

nouumnon  eft, 210.341 
rerba  Libclli,tenore  fcntcntix  pcrfcuerantc.cxpoliri 

poffunt,207-ii« 
fubfbntiaUa  LibcJJi  criniinalis  ex  quibuidcfinicnda 

fint,  io6-9f 

J^ib.ilt  cmcndatio  non  habet  Jocum.fi  illa,  qux  poftea 


48J.1C 

quid  obtincat  fi  caufla  inepta  Libdlo  corhprchcnfa  f::j 
ibid.  16 

cxempla  &  vjriicafus  inqui!)tisnbfrt;ritas&inccrti- 

tudodcclaranda  vidcatur,ibid  17 
Libcilus  obfcurus  aut  ambiguus  in  criminalibus  re- 

fpuitur,  1  0611 6 
Libcllusobfcurusctiam  in  cauffa  cititlinonproccditi 

fi  reusdc  obfcuritateconqucftus  fit,  106- 1  '7 
Libcri hxicticorum intra 4 o.annos fi  orrhodoxi  fint* 

moleftaridefortunispatcrnisnon dcbrm,i  1  c  i/ 
an  tanto  tcmporfs  fpatio  opus  fit  in  rcbus  fifco  Roma-4 

hodclatis?*;  1016 


ua  libcllum  conferuntur.fub  priori  adionc  com-  intereflcintcrcauflxccgiiitioncm&poinamqi^ipf* 
prcbcndincqucantjio/.i7  iurccommiffafit,ibid.i7 
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Fauorabilior  eftcauflaLibcrationis  quam  obligatio-  negfr.feidfaccrcanimofiteraconteftandi.&regu. 

nis,  5  ?7.8i  laritcrconcluditur.Iitisconteftationemhocmodo 
ancauffa  Libcrtatis  vcl  dcportationis  cum  fanguinis      impcdiri,6o8.  »7 

pcriculocomparanda  (11,419  41  anLuisconccftatio  ita  poflit  contrahi.quodquis  fit- 

quidinterfitdifcriminisintcrLigna&matcrum?i9.i5  tcaturintentioncmaftoris.faluiscxccpnonibasli- 
anpoftLitem  contcftatam  ea.quz  in  libcllo  obfcura      bicompctemibus,diucrfiDJ.fcntcntia:,6o8  24 

autambiguaerant,dccIararipoffint,io6.t  14         anrefponfiocxintcruallo  fa&aLttis  contcftationem. 
fttftLitcmconteftatamncinacceftoriisquidem  cmc-  inducat.608.25 

dationi  locum  eflc,  106.  (4  diftin&ioau£toris,ibid.i6 
antc  Litem  contcftatam  reuocari  confcffio rclationc  nonfuftititadLitiscontcftationcm,quoda#orlibel- 

poffdfionis  poteft.i  1 0.3 14  lum  cxhibcat.ibid.27 

poft  L'tem  contclbtam  fi  quis  cx  fac"ro  luo  exceptio-  pcr  pofttiom  k  &  rcfpoufiones  Litis  conttftatibncm 

ncm  dilatoriam  nancifcatur.illam  poft  litcmcon-      noncontMhi,6o8.  18 

tefiatam  obiiccrc  non  potcrit,ito.U4  pcroppofitioncm  cxccptionisLitiscotcftatiofiar, 

antc  Litcm  eontcftatam  iudicium  non  intelligitur,  608.29 

5  1 7. 1 2  .    fornaa  Litis  contcftationis  pro  tribunali  Spirrnfi, 

«juidobtiucatin  cxccptionibus  dcclinaforiis  &  dila-  608.17 

toriis.&aliis.quarantcLitemcontcftatamproponi  effcdusLttis  contcftationfscft,quod  principium  fit 
folcnt.ibid.  lj  •  &fundamcntumiudicii,&quomodoillud  intclli- 

poftLitcmcontcftatamanrcspctita  augcrivel  minui  gcndum,6o8.48 

potfit,io6. 99  •  fcptemnoubiIcschceClus,iIliq;coniimuncs>tamcita«» 

inquis  jpo(\  Lircm  contcftatam  dctrahere  de  fumnu      tionisquam  Litisconteftationis.6c8.49 

pctitaaliquid  poflit?207. 1 26  vigintiquatuor  memorabila,illiquc  proprii  cffe&ut 

intcrprctatio  AcLurfii.quidintcrcauflam&Litemin-      Litisconteftationis.608.50  • 
terfit ;  cauffam  intelligcndam  polt  litcm  contefta-  in  quibus  cafibus Litis  contcftatio non  eft  neecfliria, 
tam,42i.i  608./1 
ad  Litcm  contcftatam  anfufficiatnarratio  vnius  par-  Litis  contcftationcm  in  omnibusiudiciisTcgularttcr 

tis,6o8.io  rcquiri.tamorvlinariisquamfummariis.6o8  52 

tn  fi  quis  proptcr Litem  grauem  ia&uram  rationc  in-  caufTa  Litis  contcftationis  introduccnd«,6ob\6 
duftrixfiizfi:ntiar,polfic  cius  dtfpcndii  reparatio-  quarcmaiorcsnoftriLitis  contcftationitam  infigne» 
nempoftularc,546.8  enS:£usattrib-jcrint,6o8.7 
anantcLitcmconteftatam  pcer.itcntiar locusfit,  658.7  Litiscontcftacioncm  non  ilmpcr  malam  fidem  indti- 
Litirenuntiansnontamcnproptcrcafatctur.quodal-  ccrc.101.t9 

teriushabcat,  4/8.10  quajrcmcdia  contra  dctrcdantem  Litis  contcftatio- 

anqui  Liti  rcnuntiauit,  poftcafecundumDccium  iu-  ncmcon-pctnnr,6o^.4; 

diciiiminftaurarcpoflit,  19*-'  anad  Litisrontclldtionciii  rcqtii.atur  viua:  vocisnar- 

appclIationcmLitisnonfoIuminftantiam  fignificarc  ratio.e^S.t? 

verumctiamadioncin  iniudiciumdcduftam,29i.  inLitigiofa  pofltffionc  nou  requiri  libclli  oblario- 
10  ncm^litiscoRtcftationcmjarticulortimcditioncmy 
anapndlationcLitisfblainftaotiafignificetur,  191.2        iuramcntum  calumnix,&  idgcnus  alias folcmni- 
rndcLitiscontcftatiodiaafnfecundumDuarcnum      tatcsiudicii,6t  1.194 

&Cuiacium,69S.  1  Litigantium  proteftationemfepercpctitam,  vtroque 

incaufT^brcuioribusLitiscontcftatio  neceffaria  non      cafu  nccciTariamcffe,  561. 1 9 

cft.609.55  Locuplctior  ille  non  intelligitur,  cui  prctium  abcfi. 

Litisconuftatioquidfu?vbicxaminata;variatdefcri-  7*1.85 

ptioncs,6o8.u  nondebctquisLacrumfentirecx  fadocx  quo  con- 

quandoLitiscontcftatiofit  habcnda.608.4t  dcmnanduseft,72t.a4 

Litis  contcftatio  nedum per  principalcs  pcrfonas,  fed   Lucrum  dotis  non  dcberi  cx  mora  aut  culpa ,  fed  cx 

etiamperprocuratorcscontrahi  potcft,6o8.i ;  conucntionc  vd  lcgc municipali,  1.  $ 3 

apud qucm  Litis  contcftatio  fi  ri  Jcbcat,6o8.i4 

an  rcquiratur  quod  iudcx  pro  tribunali  fcdcat,  ibid.  15  **- 

quibus  vcrbis  Litisconteftatio  conripi  poffit  aut  de-   \M  Agiftratus  maiorec  an  de  cauffis  ingenuitatis  8c 

bcar,vbicxaminatxdiuerfatformje,6o8. 16  Itbcrtinitatiscxofficiocognoucrint,  5  89. 12 

Litis  contcftatio  in  vna  caufl»  non  nocet  in  aliis ,  287.  in  malcficiis  fihgu  li  pcenasfuas  preftarc  dcbcnt,  {90. 1 8 
,4  voluntate  &  propbfito  Malehcu  dtfUngtiiintur, 

accurataformaLttis  conteflationisaMariano5octno      280  9  ••  ,  • 

prortofita.608. }  t  Malitiis  indulgendum  non  eft,6io.i49 

LitiscouteftAtionern  varusmodisfieripofTe.cumcx-  Mandatummorte  mandantisnoaexfpirat.fircs  geri 

crr.plis,  608.14  cceptacft.2t6.56 
qttomodoLitiscontcrtat-ocontrahatur.finlura  fadb  Mandatifinesdiligcntcrcuftodiendi,4o8./ 
in  petitioncmdcducantur,  608.  <f  in  quibus  Mandat" 


an  .<!  Litts 


contcftariouem  (criptura  nccefTaria  fir,  661.185 


<?0a.  j  6  in  Mandatis  fine  claufula  iudiccm  adordincm  iudicia- 

anLuiicontcftatio  impedutur.fi  reus  refpondendo  ritimnonalligari,6ii.i86 

Maritas 
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Maritus  ha  c"tcnos  vxori  obftriclus  cft ,  quatenus  f  ocu- 

pkttor  ex  re  dunata  fa&us  cft,  fi  licita  donationis 

cauifj  non  fuerit,  7  ji.  48 
an  NLritus  vcl  vxor  rationc  rci  donatz&fructuuna 

pcrccptorum  intermalf  f  i  J e i  pofleflbrcs  numcran- 

dus  fit.fccundum  Vultcium&  Antoo.  Fabrum,& 

aiictoris  fupercarcopinion.ib.to 
caufljm  Miriti  &  bonzfidei  poflcfforis  itacompara- 

tam  efle.vt  cxcedcn  tia  &  excclfa.ib.  5 1 
qu  r>  cafu  &  rdpectu  M  aritus  rcm  donatam  pro  poflcf- 

forcpofTidcrcdicatur.ib.  ji 
an  Mater  dotcm  pronliaconftituem,confuetadiaem 

domiciiii  ipfius  mariti  fcqui  teneatur,i  4f 
M  itris  filenuum  pro  exhcrcdationc  ha  betu  r,  6?  S .  1 
non  Mitri  fcd  filizcompetcredotis  rcpctitioncra,  nifi 

aliter  coourneric  v+J 
vtMatrimonii  vinculumconfcnfuscontrahitfinenu- 

ptiarum  foIcmnitate,itaetiam  cle&ioScptcmuiro- 

nim,fafligiiim  impcrii  dcfcrt ,  1 4  - .  29. 
pofiumusaliqucm  fpeprzmiiad  Matrimonium  inui- 

tarc.460.9 

non  rflc  falubrcm  ilbm  Mcdicinam,  quz  plus  pcrtur- 
bainftrmosbonos.quamcorrigat  aniraofos  ma* 

los.to  5 

onaliQUodmcdiumfitinternoIlco;vcIlc,7o7.8 
M:ntis  ahcnatio  a&um  ,  qui  gcratur  ,  vitiarc  folct, 

■ppcliatione  meorum  quz  contineantur,  j  8i.f  z 

an  Mcrcatorcs  nofiri  tcmporis  ad  cditioncm  compclli 

portint.ctun  aticxoributin  vtramq;  partem,  197.J 
concibario  auftoris  intcrciTc,an  libris  Mcrcatorura  cx 

co»fuctudinefidcsaccoramodetur,ib.6 
Mercedcs  locationis ,  item  naulura  nauium ,  quamuis 

fzpefcparatim  nomincntur,taraen  vnirerbofru- 

cxus  etiara  acccpto  rcfcruntur,  1 69.11 
Mcrum  impcrium  quid  fit,;8s>.i  8 
Mcrum  impcrium  an  dclcgari  poifit.ib.  1  -j 
Mcrum  impcrium  non  compctere  iure  magiftratus, 

idquc  excmplis  illuftmtum.ib.io 
Mcrumimpcrium  quibus  magiftratibus  dcfcrri  coe- 

pcrit.ib.ii 

fi  quis  rem  Mignipretii  pro  modicoex  cattiTitranra- 
ctionis  ccflcrit ,  an  mctus  prsefumi  dcbeat  ,416. 

fzpc  mctusarmorum  &  altcrius  incommodi  tantG  po- 
tcft.quantum  visarmis  illau,  vcltncoramodi  prz«- 
fentia.jpc.^ 

non  vidcn  Mctucompulfumquidfeciffe,quiamicos 

przfcntcs  habuerit,4<S  1. 1 
Mctum  rcucrcntiz  duplicitcr  confidcrari, 416.6 
Mctus  carccris  quoquc  in  caufla  cilc  conftituitur ,  ibi- 

dcm,  14 

quid  obtineat  fi  capitalcs  minz  incefleriot,  ibidcm, 
15 

diftin6iioinicrpreturn»ib.tt? 

pcrfonarum  &  cauffarum  circumftantiz  in  cauifa  Mc- 

tusdiligenter  pondcrandz  funt.ib.  1 7 
Metus  reuerentiaHs  rcguJaritcr  contra&um.aut  tranf- 

adionem  non  rcfcindit.ib.  1 9 
•liud  probandum  ciTc.fi  Minz&  vcrbcra  przccflcrint, 

ibid.io 

damniMagnitudinemquoquc  contrariom  mduccre 
rx>fle,ib.it 

Mctus  reuercarialis  ctiam  ee  cafu  aUegari  poteft  1  quo 


lex  ex  tacito  confcnfii  aliqaodprziudiciumlnfcf» 
ret.4rrt.21 

Militcs  fabrilibus  opcribus  fcfe  excrcere  oon  poflunt, 

77.«oz 

Militaribus  hominibus  elTe  concelTam  iudicandipo- 

tcftatem  &  rationes,  $97.1 
Minorvigtntiquinquc  anniscx  tranuclionecumef- 

feftu  nonobligatur,}97.4 
Minor  in  cauffa  przfcriptionis  non  refpuitur  (i  tradc- 

tur  dc  lucro  pccnali,  1 86.5 
Minorcm  poiTcfibrium  iudiciumintcntandoin  inte» 

grum  rcftituipofie,lilzfusfit,6oo.4 
Minorrm  aducrlus  rcnuntiationem  poflc  in  intcgrnm 

refiitui, 291.40 
ctum  Maioribus  cx  ccrtis  cauflis  fubucniri  poflc,  ibid. 

4' 

Minori  per  reftitutioneminintegrumfuccutTitur,  fi 

lzfusfit.443-t 
Minorincauflisfpiritualib.Icgitimampcrfonamftan» 

di  in  iudiciohabet,non  autcm  p  n  pil  ki  s ,  v;  y .  4 
M<norcmitademum  inintcgrumrcftituipofle,  filz- 

fusfit,399  6 

Minorcs  in  inccgrum  ex  iuftacauflacontra  t  ranfactio- 

ncm  rcftitui  poflunt.ib.a 
cur  Minoribus  intcrdicza 

410.2 

in  cauflis  Mifcrabiliuro  pcrfonarum  zquitas  canonica 

przfcrtur,  )6. 12 
in  Miflionc  in  poflcflioncmexprimodecretodunta- 

xatfummariamcognitionem  requiri,  vt  ctiam,  ft 

mulicr  vcntris  nominc  in  poflcflioncra  mitutur, 

611.105 

an  cauflz  mixti  imperii  dclcgari  potucrinr.,5  89. 1  j 
Modicum  quid  fit  cx  comparatione  pcrfonafum,  &a* 

iiaramcircumftantiarumdcfiniridcbet,  $16.27 
an  Modica  coardio  ei  d  Jcgationc  tranfcat.j  89. 18 
Modica  coardio  an  fit  mcri  iroperii,mixti,  vel  iurifdi- 

a;or.:s,5  Sy.29 
Monachus  nuUumampfiusarbitrium  haberevidctur. 

67.18 

an  booa  cius  qui  in  Monaftcrium  ingrcditur.ftatim 

hcredi  inftituto  ccdant.ib.19- 
dominium  rcrum  omnium ,  qusr Monachi  antra  f«i c- 

runt.perprofcflloncmftatim  moiufterio  adquiri- 

tur,6o./ 

quidiurUfit.fiMoaachusintraaan&probationis  rao. 
riatur,60.}i 

Monachus  propterea  tcftari  non  potcft,  quod  bona 

propria  noO  habeat  nequc  haberc  poflit,6o.  j6 
MonachumnoaciTeampliusin  potcliate  parcds ,  60* 

J7 

fi  inluria  Monacho  illata  fit.cuiiniuriarum  adiio  cotn- 
pcut,6o.j8 

perinereflumMonaftcriinullacapitisdimlnutiocon- 
trahitur  quz  tcftamentum  vitiet,67. 1 8 

ananimus  bonafua  Monaftcriooffcrcntis  cflc  vidca- 
tur,vt  dominium  transfcrat,6o.  1 8 

in  quibus  cafibus  Monafterium  iucccdit,  zsquoque 
alienum  (bluere  cogitur,ib« ;  4. 

an  quis  Monafterium  ingrcdiendofibiproprictatcrn, 
bonorum  refcruarc  poflit,  ib.10 

ingreflusMonafterium  fubftitutionem  vitiat  propter 
przfumtara  tcftatoris  voluntatem,  aliud  igitur  pro- 
Unduro  ciTc  0  conftct  dc  cotraria  v  olu  nu  u-,6  7 . 1  £ 
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Mores  boni  cx  iure  naturali  conftiruendi  fun  t,  4  i<x  4 
Morcs  hominum  ex  tcmporis  vicilfitudinc  &rerum 
varietatefarpemutarifolcnt,  &  proptcrca  fequen- 
dum  quod  noui/fima  confuctudinc  certo  receptum 
fit,j  10.30 

Mores  rrulos&bonos  non  efTc  conftituendos  cx  ccrto 

ioco  aut  fupcrftitiofahominum  opinione,  33  /■  6  4 
CxemplaMulurum  regionum ,  in quib*fiagitiaetUm 

confu«todincinualucrint,ib.ot 
quomodo  quis  dtcaturconfcntireinMorctprouinci^ 

quomigrarcccepcrit,i.3  1 
Mulicrcs  fragilcscx  iuris  prxfumtionc  intclliguntur, 

IO.it* 

fiMuIicrvni  cx  hetedibuscx  affe&ionepartemfuam 
remifcritjhocaliispadicxccptioncm  tribucrc  non 
pot(ft,j7«.* 

an  Mulicrintcftamentoadpias  cauflas  teftis  cflepof- 
fit.fimuletUmau&orcs&  rationcsiu  Vtramq;par- 
tem.jo.15 

an  Mulicr  argentarii  officio  fungi  pofTit,:  97-} 

fi  voIuntatcMulierismarmor.quod  noneratin  fru- 

ctu.excifum  &  vcnditum  fit.prctium  fit  dotis,7it 
przfeotia  amicoruro  in  contractibusMuiicrum ,  plo 

runque  lcgc  municipali  requiritur,46i.  4. 
an  hoccafu  iufriciat  quofuis  propinquosetiam  rcmb- 

tiorcsadhibuhTe,ib.c 
Muncra  extraordinarUfn  duasfpccies  diuidi.t  9. 3  9 
in  Muneribusdcfignandts  non  tam  formam  iliationis 

cflc  fpe&andam,  quam  caufam  proptcr  quam  inffci- 

tuantur,ib.zi 

Munera  exctrcare  oculos  fapictum,  &  peruertcre  Vcr- 

baiuftorum,  583.18 
filcgc  Municipali  quid  acerbius  aut  rcmiffiusflatua- 

tur,quamiure  ciuili.iudiccm  ct  ratione  ciufdem 

lcgis  ftatucrc  dcbcrc ,  quid  ipfi  fcqucndum  fit,  709. 

16 

filcgcMunicipali  idcm  flatuaturquodiureciuili.tum 
pronutnUuonefru&usctUmhjeccmolumcnta  ve- 
ntunt,ib.i  3 

lcx  Municipalis  interprctationcm  rccipitaiurcciuili, 
ibid.14 

Municipium&munkipesquipropriefint,i9i-3  4 
dirfcrcnuainterMunusordinanum&cxtraordinari- 

umfecundum  Bartolum&multos»Iios,39.tp 
Mutilationcmmcmbripcenam  fanguinis  coiuincrtf» 

in  caufTa  Mutui  d  jas  efficaccs  obligationes  nafci ,  V- 
namex  ftipuLtu ,  alteram  autem  cx  numcrationc» 

mH  K 

JyJArtatio  libclli  a  condufiooe  rcftringituf ,  10  tt 

Natura  rri  rclictas,  &  ratio  Icgato  inferta  farpe  difpofi- 

tioncm  iurii  moderantur,77.87 
Naturzaffcctus.quo  parcntcs  imbuti  funt ,  non  facik 

pcrmtttit.vt  fua potcftatcabutantur,  3  3  6.4 1 
fccundumNaturacicgcm&ordincmillc  prius  ab  hac 

luccmigrat.quipriornatus  cft.ib.jy 
nihiltamNaturalequam  voluntatem  domini.VoIeri- 

tisrem  fuam  in  alium  tran$fcrrc,ratamcfTc,ib.;{$ 
nihil  tam  Naturale  cft  quam  co  gencrc  quodq;  diffolui 

quocoliigatumeft,i<)8.  t 
Naturam  fcmpcr  occupatam  cfte  in  confcruationc  fui 

&coniunctionis  afc  inftituta,  5  0.24 


E  X. 

Nautx.rauponcs  &ftabularii  ex  furro  fcruorum  tene"- 

tur,zf,o.ia 

an  idcm  admittcridum  fit  in  famulis  noftri  tcmporis,  l«- 
bid.  1 3 

Nccdfitaslcgemnonhabct.tfio.  136 
Nccdfitatrni  cautTamprohibitionis  fbluere,7i.S 
qnxfunt  Ncccftitatisctiadicdominico  explicari pof- 
funt.f  b.t9 

parumintcrcfTc,quoNominraliquidappt:Ilctur,md- 

doidem  cffcctus  lequatur,  3  64.8 
anratioNouellanii.fucritimpulfiua,!  $  1.11 
ioiUisquxNumero.menfura.pondcrcconftant,  nofc 

cadit  probabilisaffectio,  7  7.7  3 
alUeftratmprxdiorumrufticorum,ib.74 
Nuncio  rcgu  laritcr  non  crcditur  in  his.quat  fincs  offi- 

cii  ci  us  cxcedunt,  5  ir, .  S 
Nuncioancrcdedum  fit,fircferat^cUatum  refpondit- 

le.quod  venire  nolir,  cum  diucrfis  Doczorum  opi- 

nionibus  &  fundamentU,ib.Q 

O 

OBIatio  in  tnanibus  fccularu  non  rcddit  aiiqucra 
religiofumitlo.p 
ifi  intra  rempora  probationis  quem  pceniteat  Dblatio- 

nis  fuftz,omniabonafnarecupcrat,ib.ao 
an  differetta  fit  inrer  expnffam  borior.  Oblationcm  8t 

tacitam,fi  profvifiocx  p.  ft fa&o vitictur.ib.  1 6 
an concilium Tridcntinum  circa Oblationcm  rci par- 

ticularis  aliquid  inutaffi.-  videatur.ib.29 
quando  Obiigatio  nonincipitaconuentionc,  frdab 
cucntu  idditionis,mora;  purgationon  admittitur* 
411.10 

Obi  ligatioais  fubftantia  n 00  dcfici€te  ftipulatione  Va- 
Jet,^^  1.6 

quod  in  cauifn  Obligationis  probamirs,  idcm  in  cau  lla 

libcrarionisielpucnduui  noo  cfl,  li  cjdtm  ratio  m- 

tcrucniat,  176.14 
adObligationtscfficacUmnihilintercft,  vtrum  pccii-  . 

ni*  numcratio  obligationcm  fequatur.an  Veto  pr{- 

ccdat,  374.9 

fublata  Obligatione  principafi,  quoqucius  ptgnorU 

lubLtumccnferi,i7<;.if»  # 
Obliqua  via  non  cffc  conccdcndum  quod  dircfta  ttori 

conccditur,t<St.n 
quiabloluiturabObferuationeiudicii,  de  nouo,refu> 

fistamcn  eXpcnfis,conueniripoterit,5 16,19  » 
Odiaintcrprcutionenonfuntadiuuanda,  1 31.47- 
quotitfcunqucconcurruntOdium&fiitorin  dcfini- 

tione  vnius  legis»tunccam  quatenus  t^uorrm  cori*» 

tinet.iuuandaminterpretationc>inrciiquOvcrorc« 

ftnngcndam,t7S.to 
an  OcconomusrcsEcclefiacvcndensjipfoiurc  fuoof- 

ficioexfuatur,7x.i<j 
Verbum  Oflcrcndi  ex  propriafignificatione  dominil 

tranflationcmnoncontiriert,fio.2( 
Ofru  i  um  iudicis  ob  minas  prxccd  cn tcs  implorart  pd- 

teft,4 1 1 .6 

nufliOfficiumfuumdamnofumeflcdcbct,f8i.t 
quodOfficiumfitciusquialiqucmin  iudictum  voca- 

rcvclit,i79« 
an  ft  quis  duo  Officia  cafuadminiftrauit.Vnofalario 

contcntnscilc .'. M 
atl  fecundum  Ordinationcm  Spirenfcm  quis  ad  im- 

poffibdes  pofiuonc»  rcfpondcrc  dcbcat,  4  %6ft 

fiQr* 


■ 
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fi  Ordo  iudicit  fenm™  non  fit.iudex  cxfeeutionU  par- 

tcsdcncgarcpoterir.557.i8 
Ordoitlrtsan  in  confiftorio  PrincipUfcruandus,<ro9i 

j\ 

non  fafficitaliquidficrl,nifi  etiam  Ordo  adhibeatur, 

,4>7-1  ..... 
fn  his.qur  manifcfiafunt.Ordoiudicitnon  rcqotrttur 

61..180  . 
Origroaha  exhibcdaciTc.non  exemplaautfcripturant 

quzdcalioinftrumeotometionero  faciantin  eauf- 

ii  probationts,i«7-t 
bnid  appellatione  omnium  contineatur,7*7.» 
UOpemetiam  fcrre  diciturquiarmU  inftruausper- 

cutientiadfiftat,$9J«  .    '  , 

Opcrts  noui  nuntiatio  in  fbro  ipfi  doratno  f»aanol- 

Jinscfimomcnti,77.«04 
P 

PArifciincontincntiquidfit,?2€  tt 
Paria  funt  vtrum  ego  pacifcar.an  voluntate  mei  a* 
HuS.i^o.t 

quifq;Pacifcendoniriruoderogarcpotcft,  »80.13 
dequota  litis  Parifccntcsfua;  profeiT.onis  damno  muU 
etari,48}  1 

ncmincm  Pacifccndo  altcri  ndcerc  porie, ;  9. 44 
hon  vidcri  Paccm  sb  eo  viotatam  qui  ptatoccupatus  a». 

Itqticm  Iaeferit,  j  68-  j 
pccna  Pacis  publka;  violatz  wdclido  alicnonon  re- 

mittitur,ib.4 

fofta  qux  votum  captanda:  mortU  reraoueant » tauo- 

PaSum  contra  bonos  mores  mjllius  cft  roomcnti,io8 

'Paftalqua?  detrabunt  aliquid  form*  velfolcmnitati 

Icgis,nulliusclfcmomcnti,i98i5 
huiufmodiPaaioncsnciurciurando  qutdcm  conhr- 

Paftaiuxta  traditidncm  tnterpofita,itt  demum  aclio- 
ncm  defcrre.fi  Ularcfpiciant  qu«ad  naturam  con- 
traauspenincnt,;io.<Jt  . 

Pada  ab  co  intCrpolita.qui  id  fccieodt  lus  non  habcat, 
priorapaaahoninfirmant,ji4.«6  . 

pjta  poftcriora  nihilprofuntiliperprtuspaau  adtt» 

rubiudjccfublatafit,ib.i7 
Paaacxtranca&quaradalium  finera  teodunt  catra- 

aumnOninfirmarc,}ti.r59 
Paaa  nudaaaionem  producercnon  Iolent,i79-  1 
Paaa  &tranfaaiones  adcxceptionem  profictunt.  qua 

aaiodidatiir,i"9.j  . 
Pada  i  n  contincnti  iuxta  cbntraaum  tntcrpotita  1  u  re 

aaionUnosmuniunt,^  to.ji 
Paaa,quar  contra  lcgcs ,  bonos  more», 
"  fuot.non  folum  rtullaro  ctuilem  obligation 

ncnaturalcmquidcm  contrahunt,i99*f 
Paaa  8£  tranfaa  oncs  ad  ea.dc  quibui  cogiutum  noh 

ell.minimc  rcfcruntur,??7'7o 
ttiam  Paaaturarafccundum  naturara  aau$  Wtcrpo- 

f.ti  intclligi  dcbcrc.5  47-  \  *  . 
Paaa.quxcontrabonosmorcs  auttnf  naturalc  lunt, 

nonobligant,  117.8}  .  ...  ,.  ... 

PaaarcfcruatoriavalercAquomodo.Hud.ntclIigen- 

dum,ib.toi  s  (probatt.1b.10j 

Paaadcvniooe  profium  .quomodo.ntciliganturap- 
omnia  Pa^a.  quxinducfitaliqucmad  pcccaodum.ge- 

neralitcr  probibittvidcri, 


Pafia  contra  leges  cV  wnfthutiones  fialtTttSCtte  rho-> 
mcnti,ib.  1 

an  Paai  vieinitasad  ncgotiiccrtitudincm  aliquid  mo- 

mcntihabeat,}74-5 
duplexPaai  fignificatiocxcoramoni  Doaorum  tra- 

ditionc,t79-«o 
dcfcriptio  P«ai  in  genere.ib.  11 
alia  dcfcriptioPaai  in  fpccic.ib.  1 1 
exPaaogcminatoaaionemdari,auaofes  atq,  ratio- 

nes.510.4t 

Paao  in  continenti  interpofitoquraaionesdefcran- 
tur.j  18.10 

Paao  nudo  promiffum  non  dcbetur.quamuUaliquot 

annis  rcs  prarftita  fucrit,7  3  6. 1 
quar contra  bonos  morcs  funt ,  Paap  confirraati  nott 

pofl"unt,ii9.4 
an  cx  PaaogeminatoaaionafcatiiT,  n  f  .4 
qao  Paao  patervclmatcrquimonaftcrium  ingrcdi- 

unturteittri  poTintpoftprofeflionem,67.i 
an  Principcsex  Paao  nudoobligcntur.jio.jo 
quarepaterex  Pado  indotisconftitutioncintcrpofi- 

to  nullam  aaioncm  nancifcatur, }  1  ».<?4 
Paaacontra  bonos  morcs  nullius  ctfc  momcnti ,  19?. 

18 

an  huiufmodi  Placitt  religionU  auaoritate  fulcirl 

in  qui^bus  caHiTis  Pa^a  virientur  ,quar  principalitcr  fa- 
uorcm  priuat*  perfonarcontingunt»  ftd  pcrquan* 
dam  confcqucntiam  pubUcara  vtilitttcm  rcfpiciut» 
ibid.<5 

an  harc  Paaaiureiurando^onfirmaripolfint,  ibidera, 

leges  etiam  Pada  fauore  perfortar  prohibere  foienr» 
quamuis publica  vtilitas  neque  princtpaliter  ncqus 
per  quandamconfcquentiam  intcrccdat.vt  in  SC 

Vellcian.ib.8 
h*c  Pada  iurciurandoconfirmari  poiTe,ib.9 
lcges  etiamPaaa  prohibcnt  proptcr  variaicmiuro  Vti- 

litatcs,vtintranfaaionedcalimcntis,tb.io 
an  huiufmodlPaaioncs  facramenti  rcligionc  confir- 

maripolfint.ib.il 
Pafra  dc  futura  fucccflionc.quarlibcrarntcftandi  fa- 

cultatcmamputant  nullumobligationis  vinculum 

contrahunt»cttamli  iureiuraodo  confirmata  iint, 

)  j  7.  i  o7 

rtpenfa?  in  eandcm  caufiam  rcfolutiones  fcabioorura 
Liplenfium,  itcm  icntentia  Wcfcnbecii,  Ziiiii  Mi- 
chadis  Gralfi.  Hicronymi  SchurflFFichaidi  &  alio- 
rum  Gerraani*  Doaorum,»  17.108 

exPaais  quac  pertincntad  rcfolutioncm  contraaus» 
dcfcrtur etiam  a^io  prxfcriptis  verbU, }  18. )  o 

an  Paaio  dcrogatoria  pcr  fubfequcnspaafitollipof- 

«ur  Pa^olVrci  pcrfona  cxccptionem  producat,  j  10. 


Pada  fccundum  naturam  lcgibus&  confuctudine  ad- 

lcriptam  feruanda  funt,ib.  i) 
Paaio&tranlaaioaducrfuspublicara  vtilitatem  nul- 

lius  momcnti  cfle  cenfctu  r,4i8.  j 
in  omni  Paaione  obfcruandum,  quisfucrit  anithiis 

paci  fcen  tU  vel  renu  nt  iantis.  1 9  a- 1 6 
PaaiooU  ratione  damnura  lcntienti,an  in  omnibut 

camTts  pcr  aliam  aaionci»  fuccurratur  ,  quam  d» 

4olo,jio.^ 
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Pa  c"rorum  quardam  fu  b  fta  n  t  i  a  m ,  q  u  d  a  m  haturam  co» 

tratftus.quxdamautemaccidcntta  rcfpiciuht,  317-1 
qut  lubftantiam  continrnt reformantcontra&u,fiHC 

flatim.fiuecxpoftfBtftointerponantur.ib.i 
qtiXcircanaturam^BCcidcntia  vcrfantur,  ita  demum 

formantcontraaum,(j,antcc|uam  pctficiatur,  in- 

terccdant,ib.3 
cx  Pa£hs,qux circa fubftantiam  contraftus bonx fidei 

verfantur,a&iohcmnafci,$io.j  t 
firationcmatcria;Paclioncsdcficiant,iufiurandufuf- 

fragaripotcft,i9X.t7 
Paclum  ad rcfolutionemcontra&us  pcrtincn$,quam 

acftioncm  pariat,}  18. :  8 
fiPa&um  in  contincnti  ihtcrpofitum  contratftum  for- 

met.regulariternon  atftio  prsrfcriptis  vcrbis.fcdcx 

contractu  cuiadiicitur,dabkur,ib.t<> 
Pacftumdcfntura  fiiccc/fione  induft  naturam  vltim» 

voluntatis.t  $£.  1  o 
Paaumdefucc«TioneintcrmUitesinterpofitu,rcuo- 

cari  poteft,ib.ij 
Paftumdc  rctincndisbonisin  contirtcntiadiedum  i- 

pfamvoti  nuncupationem  vitiarc  fccundumglof- 

fam,«o.  1  1 

ration  doccoribusconfiderata,  quarehudumPacftum. 

aftionem  non  pariat,c*plofa,;io.  16 
Paftu  m  dc  hcrc  ditatc  viucntisintcrpofitum  hullius  cfl 

momcnti-,j8o.r 
Pactum  ab  vno  cx  fratribus  cUm  fororc  inftitutuhi>alifc 

isnonprodcft,}?i.j 
Pa&umcumfcriptixhcrcdtbusinftitutum,fi  pofteaa- 

lios  hcredcs  cffe  apparcat ,  illis  non  furfragttur» 

*7>-4 

Pactum  dc  certa  litis  partcintcr  aduocatum&clich- 

tcm  tntcrpofitum  non  valct.-jB  j.i 
infinitxlcgts  quibus  confirmctur  qudd  PactUmhu- 

dum  ad  a&ioncm  non  proficiat.i  10.1.  t 
an  Patftuth  nudtim  iurccanonicoacfcionc'  pariat,  jto.6 
vndcPatftum  dicttim  fit,z7y.6 
Pactumqtiidfit>  179.7 

Padtumdcbitorum  crcditoribus  nihildctrimenti  ad- 

fcrrc  potcft,}7?i 
fubditiinPrariudiciumdominorumnihil  pacifci  pof- 

funt,57j? 
quid  e  diucrfo  obtincat,ib.4 

Pacftum  dc  futura  fuccc  ftionc  tirca  adminiculum  cort- 
fuctudinisnohvaIct.q'iamuisrcuocatum  no  fufc- 
cundum  plurimosdtfienticntibusaliis,))7.8o 

Patftum.quod  in  traditionc  rci  intcrct  flit.ctiam  atSid- 
ncm  producit,idquc  multislcgibuscoraraonftra- 
tum.^io  53 

gn  Pact  u  de  quota  Iitis,  qux  minima  fit,  intcrpofitum 

•  ob!igct,4S}.4 

Patftumrcciprocutn  intcrmilitesdcfucccdcdO,an  te- 

flamcntum.an  vcro  vltima  voluntasin  fpccic  voca- 

ridcbcat,,  64.1 
rationcs,  qilarc  huiufmodi  Pafta  intcr  paganosnori 

vatcant.ibid.z. 
Pactum  qtiod  lcge  aliqua  confirmatum  fit.atfrioncm 

producerc.idquc  variis  cxcmplisilluftratum,  jio. 

3*        ,    •.   ■  . 
an  Patftttm  lurciurandd  confirmatumatfriooem  pro- 

ducatPdiuerfardotfrortim  fcntcntix,  j  10.J  j 

anPactumdcfutura  fucce/fionepcrquandam  conic- 

quentiam  valcat,j8o>  34 


Paftum  t!c-  t'n t nra  fuccciTronc cxncccffita tc  intcrpofi» 

tum,  non  rcpudiari,;8 1 3 
Pacftum  pcrfonB)ealiisprodillenonfo]ct,39i.45 
conditioncs  qttx  rcquiruntur  vt  pacttim  iuxtatradt- 

tionem  inttfrfofitum.atftioncm  pariat,tio.t8 
Padumiuxta  ftipulatroncm  intcrpofitum  tucdcmurri 

a&ioncm  producit ,  cruando  flipulatio  tx  caulfa 

principali  intcrpofita  cft, ; ;  j .  1 
Pafium  vnius  crcdkoris  cctcris  non  prxiudicat ,  z8  7. 

Paria  videri  quod  quisper  fcntcntiam  tondcmnatu* 
fir.autquodcxacTtisapparcatillumcodcmnaudum 
209.190 

ParochicV  alii  faccrdotcs ,  quamnis  diuitcs  fint,  tamcr» 
I  dcthnis  frandahdi  non  funt,  1 1 6.17 
magna  conflicSatio  intcr  Iurifconfultos ,  an  partus  a- 

pud  furem  conccptus ,  &  apud  bonat  fidei poffi flb- 

rcm  editus  ipfi  ccdat,7i  1 .11 
icntentu  Albcrici,Cuiacii,&aliorum,cuiauftorfiib- 

fcripfit,bohx  fidci  PofTefforcm  frudus fuos  non  '  ■* - 

cere,fi  reflituendi  trfi,ctum  intucamur.ib.i^ 
Patri  ex  itire  nacurali  obcdicndum,  j  o.  1  o 
Patris  officium  cffc.vt  filias  dotct.no  idcra  autcm  ma- 

ttiincumbcre,}  o.tJj 
Patrcm  non  dcbcrc  intcmptfiiuis  patftionibusfilium 

fuum  fratidarc,fpc  lcgitimx  portionis  fuo  tcmport 

qttarrcnJc,  116.3 1 
Patri  cx  iure  naturali  obcdicndum.  59.5 
cxParticUlaribusconclufionibusVntucrfalis  enuntia- 

tio  clici  non  poti  fi,7  3  o.j 
qtialeiuramcntum  Pat^mivauffirum  pra-flrnt,/7i.l 
uonfolum  Patromim  fcdnc  patrouam  quidcm  i:.iu« 
.    vbcaripo(fc,i75  6 

an  idcm  quoquc  iuiis  noucrci  tribuchdumfit,  ibi- 

dcm.7 
difiinclioauiftorisibid.8 
quid  iuris  iit  in  Pcriona  vitrici,ib.9 
diffcrentia  intcr  ius  Patronatus,quodclcricisdcindi 

quod  laicis  dcbca  tur,  1 17.  t 
an  fi  clcricus  Ecclciiam  a  fundamctis  crigat ,  ius  Patro- 

natus  Iaico  compctcnsacquirat.ii^.a, 
Paupcres  Imperatorcm  iudicem  non  habere.&pn»- 

piereaintcrmilcrabilcspcrfonas  rcfcrrinon  pofTc, 

609.77  . 

in Paupcrum caufiis ordinem iudiciarium  omitti  poC- 

fc,li  aiiudadminiculum  furfragctur.tSoy./S 
tommcndatio  Pauperum  cx  multis  iacrx  fcripturai 

locis,cto<)79 

qucmodo  caufixPauperum  promoucdx  finr.tJcp.Cd 
Paupcrum  intcrcffc  Vtiurafuafcripto  comprchcdan- 

tur,&  ratione$,rto9.6j 
Pax  publicaexquibuscaufiispcr  totUrh  impcrium  in- 

dicta  lit.ocy.i  1  O 
PVcunia,quxafacramento  contedcntibus  dcponi  fo- 

lcbat,iri  quos  vfus  cohucrfa,j  83.10 
abfurdum  videri  fi  Pccunix  cuta  antiquiorfit,qUam 

pcrfonarum.jo.  16  . 
Pccuniam  effc  ncroym  bcIIi,yo.8 
Pcdantiludiccsqui»t87.i 
imdcnomcn  Pedancorum  fltucrit.ib.i 
Pcndcnte  iudicio  aducrfam  partcmcompclli  pofTt  aA 

lolutioncm  contcffarquantitatis,  44J.0 
Percmtorta  cxccptio  noti  imtio  1  cd  pofllitis  contefli- 

tiohcin  opponi  iblct,<Sotf .  j  x 

Pwicu» 
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P^riculum  vbi  magnumpropofiturnefl.ibiconfulco,  anduxPanxexeodemfacTo7ufl7gipoi^ntjt.4 

<irindcmaturatoopuscffe.609.111  multx  caufJx  ex  quibui  Poenxaiudiceaugcri  vclmi- 

an  Periurusintcr  infamcsrccen1catur.469.44  nuipoffint,  <  67. 14 

an  Pcriurium  contrahcntcs  grauiori  animaduerfione  diflinclio  Baldi  circa  qua-ftioncm ,  an  plures  pcenx  cx 

antiquirus  mn  Jttat  i .  46  8.  1  VBO  fucJo  conflirui  poffint.  ?  9.40 

P..riuriumca,qux  falfa  funt,confirmarcnonpoteft,  Pcenasconucntionaicsnon  fifcofcdpartibusapplica- 

441-7  „  ri,49*-49 

an  dcPerfona  ad  pcrfonam  extenfio  fieripoffit,  t  j  1.  quatuorPcenasaudoritateperiuriumcontrahcntiin- 

jt  .  •  fligi,468  5 

Perfonxqux enumcrantur  in  I. qui  iurifdidioni.ff.de  Pcenas in  vioiatores  diei fcfti etiam iure  ciuUi  confti- 

iurifdi&oron.  iud.an  recufaripofTint  vcidebcant,  tutasvalcre,468.8 

J74«»4  aninPcenalibuslaborandumfitdebonaanmalafide, 
Pcrfonx  plurcs  nedum  cx  cadem  cauffa  expcriri  pof- 

funt.fcd  etiam  conucniri.ior.  t  J6 
Prima  exceptio  ad  propofitam  regulam :  fi  dux  afiio- 

nes  ita  comparatx  fi  n  t,  vt  fcntentia  lata  in  vno  iudi  - 

cio  poffitparerecxccptionem  rciiudicatx  in  alio,  i- 

bid. 157 

anPcrfonam  fuam  dcdicans  intelligatur  ctiam  bona 

{uaobtulifTcantcacontrouerfumfuit,  nuncvero 

idapcrtcdcfinitum  cft,6oi 
rcgulagcncraiisquod  Pctitorium  cumpoffcfforiocu- 

mulari  poffit,  fiquis  onus  probandiin  fcfufcipcrc 

vclit.107.178 

Pctitorium  &  poffcfforium  recuperandjepofTcffionis 

rcrncdiumconcurrunt,i09.i94 
inacxorisarbitriocffc.ancumularevtrumqueiudici- 

urn  vdit,an  vcropctitorium  fufpcndcrc,  ibidcm, 

*9i       ,  .   

qutm  cffctfhim  hxc  iudicii  intcrmiffio  habcat,  ibid, 

an  ad  obtinendum  in  Pwtitorlo  fufficiat  doccre ,  quod 
aduerftrius,pcrviolcimanifunduma  fc  po/fideat, 
J09.197 

ah  qui  .«gat  Pctitorio.pofTjTioni  &  per  colequens  pof- 

ftfforioiudiciorenuntiareintcI'igatur.ib  160 
diiTicultarcscircaquzfhodemr'  ipofitam  ib.16'1 
an  Pctitiohcrcditatiscuminofhcioii  qucrcia  cumula- 
ripoiTit,57j.j 


86.6 

quid  jppcllationcPoIIiniscontineatur,59.io 
Pontifcx  ex  ioIacIcdionecV  acccptilationeomnimo- 

dam  iurifdiclioncm  nancifcitur, .  47.  <  1 
ca  qux  mcnlif  Pontificis  dcfinita  funt.nifi  1 00.  annor. 

praricriptionc  e  lidi  poffiint,  1 07. 1 6 
in  gcnerali  conftitutionc  noncornprchendi  Pontifi- 
.  ccm  vci  Impcr.vci alias  notabites  pcrfonas,  109.15 
Pontificcm  &  clcrum  Erclcfiaftiauni  auctoritatc  Ecr 

cltfix  aliud  tempus  prxfcriptionis  cooftitucre  pof- 

fc.ib.  ij 

inditioae  Ponuficiadccifionemiuriscanonicifpc&a- 
dam.56.11 

ea  qux  Pontificix  fcdi  loco  priuilcgii  concefla  funt, 
cehturh  annorum  dcfinitione  adquiri  poffunt, 

Poma.pyra.vuxpendentcsfuritfru&usifegetcs  autcm 
&Icguminaintcrffjntcsrcccnfcntur,7  jt. 

Pof t  io  n  cs  a  n  i  ure  n  of  tro  c  ogn  i  tx  fi  nt,i  b.  14 

an  fi  quis  Pofidohcm  femel  negaucrit ,  reuocarc  nrga- 
tionemfuampofiittiop;  159  :  »  ,  ,.« 

andeiurcciuiliPofitionnproconfeffis  habendxfinc, 
tiomncsill(Conditioncsinteruenijnt,quasiusCa- 
nonicum  requirit ,  diucrfx  Dodorumicnccmix, 

486.94  .  •  m 

Pofitiones  non  cff;  facile  rciiciendas  modo  aliqua  ra- 
tionc  cauifam  inftrucrc  poffint,485.  j  1 


.petitidriem  hcrcdkatis  non  dart  contra  trtulo  pofTi-  vnde  manaucritilla  Praxisquodiudiccsiri  dubiopar- 
denttwa.nequccontra  vcrumhcrcdcm,  ntfi  aditi  tibusiniungcrcfolcnt.vtfaluoiurc  impcrtinctium 
hcrcditate.ib.i  ■  ,  rcfpondcant.485.51 

q\iIdiurisfit,fiinquxftioncinridentiPlenacaufff  cd-  diiTjluta  quxftib  :  cur  rcusad  Pofitioncs  relpondere 
gnitidinftituatur,cumidnondcbcrct,6oi.i7  cogatur.diuerfum  autcroobtiricatin  inftruroentu 

cjuotmodisquisPJuspftercdicatur,6<8.i  .  exh1bendis.198.10 

Plus  &  minus  non  conftitucrc  differentiam  fpecifi-  Pofitioocs  confuctudine  riori  iureciuihintroduftas, 

cam.589.17  ,  . 

Paena  plus  pctchtis  quxahtiquitus  fuerit,6"5  8.1 
an  Pceia  ftjtuti  aliquam  proporrioncm  babcat 

iuris  ciuiiis  difpodtione,!.^  r 
an  Poeriitcntia  poft  litcm  contcfiatam  profit  i  6$  8. 

ib 

intcrpretatione  Poenx  pdummolhendx,  quam  cxa- 
-  -fpcrandx,568.u 

an  Pae'na$.  triplLInflicdtadion.adhucIocurh  habeat, 
6)8.8 


l9-|.ll 

an  poft  ordinationcrn  SpircnfcUi  Pcfitionibus  imper- 

tineriribusindiftint5tcrefpbndcndumfk,485.j5 
nulla  Poffcffio  eft  earum  rcrum ,  qux  commercio  funt 
cxcmtx,97.4 

quid  prenunriatione  Poffcffionis  prbprie  cbntiricatux 
.109.17* 

fi  cbncurrat  cauffj  Poflcffionis  &  proprictatis.contro- 
uerfia  pbfrcffionisprimotcrminandaeft,  &  ratie- 

ncs.107.i68 


* b  fu rd u m  effc  fi  minorem Pcenam  ferant qui  plus de-  a n  cumulatio vtriufque uidtcii admittatur,fi  quis onua 

liqucrunt,468.i  t     .  probandi in  iefuicipere  velit.ib.  169 

Poenam q^ux ftatuto in  dclinqueritcm inlligituretiam  art is qui bondrum Poffcffionem agnduit,c<cquercUm 

inmandantcriicffcexercendam,7o9.t5       ,   .  rcctepertulit,rcpudiarchcreditatempoffit,676.ii 

Poi lam  &  repctitionenl  datorum,vt  fcpararinihilin-  quantotcmporis  fpatio  hxc  bonorum  Poffcffio  finii» 

tcrfchabcrecommunci464.»  tur,ib.i} 

Pcrnar intcrprctauone molliendx,469.4o  bonxfidci  Poffi.fTorcum dominocornparatur  quoad 

Peen«antcmorjtmcoramittinonpotcft,»j;.«  quid,nonfinjplicitcr,7jif 

t 
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Porfiffbrium  an  poff  pctitorium  fcntentia  diffinitiua  quaraiienarinequeunt.inPrxfcriptionUquoque  fiatii*- 

'oninMumadhuccxerceripoflit,  208.1 81  famdeducinonpofjunc,  181.9 

Poflciforiuro  cum  pctitorip  regulariter  cumulari  po-  nulla  Prarfcriptione  ioduci  poteft  nead  Impcratorc  jn 

tdft,  i .  o.  j  1  x  appcilctur,  1 47,/ 

Pofll  flbrium  iudicium,ctiam  pofl  fentcntiam  in  peti-  quar  funt  merar  facultatis ,  Prarfcriptionis  rcgulas  non 

torio prolatam  moueripotcrit ,  fiquisignorauerit  agnof«tnt,i7$.i8 


fepo/fiJere,2o8.i9| 
effcaus  Pofleflorii iudicii  retinendar  prarcipuus  eft ,  n 
agcnti  iccuritatcra  prarftpt  abomni  violcntia  &  tur- 
batione,io<M74 
enumerationcoflcnfum  quod  omnia  iudiciaPoflcflo- 

ria&petitpriacoaceruari  poffint.207.  «71 
an  generaliter  inomnih.  Pofldloriisiudiciisfolemni- 

tas ordinis remittenda  fir.--.oy  1  12 
antiquitus  alios  fuiflc  Poftulationu ,  alioa  vero  cogni- 
tionumdics.tJoS.p 


Prarfcriptio  cum  maia  fide  non  prpcedit  ,  1 76. 
«J? 

an  circa  Prarfcriptionem  prardiorum  ciuitati  corn- 
pctentium  ouadraginu  anni  requirantur,  151. 
11 

an  Prefcriprio  focum  habeat  in  his.quz  impcdiunt  de- 

coram  ciiiitatisfacicm,ib.if 
ordinariam  Prarfcriptione locum  habere,fidamnurn 
non  principaliter.fedperquandamconfequcnttam 
Romanam  fedem  contingat.  1 09.1 8 
tjuun  Potcftatc  alicna  eft,alium  in  poteftate  habere  an  quadraginu  annorum  prarfcriptio  etiam  contra 
ncq  'it,6o.$9  ajias ciuttatcs quam  Romanam  rcquiratur,  19  1« 

Pra-ccdcntiadrclarantfequentia.&contra  76.1J  ip 

an  Prarccdc*tia  fcrmonem  vniuerfalem  fcmpcr  rcftrin-   an  prasfcriptio  quinquenni  circa  apoftatar  bona  pofl 

gant,  7  20.8  mortemIocumhabcat,i86.tf 
Prardiumiotclligitur cfll  mcliusredditum,cum pluris   an  vnica  Prarfcnratio,  quam  inftitutio  fubfecuta  noq 

vcnirepoflit,7ir.18  fit,aliqucm  in  pofKflionciurispatrpnatusconfti- 

omniaPrajdiaproneccflariisrunftionibustacitcobli-  ttiar.ut.j 

gatavidcri,  50.25  diflinaio  Baldi  intercflc  ,  an  degraui.andemodicQ 

quar  in  Prarfatiooc  dicuntur  in  ipfa  difpofitione  cen- 

fcnturrcpctita,77.79 
an  Prafcfii  prartorio  potcftatcm  Icgis  condcndzba- 

bucrint,j74.t 
an  deliclum  Prarlati  Ecclcfix  nocere  poflit.  f  o.  j  o 


Prariudicio  tradctur,ib.tf 
an  Prarfcsprouinciardccauflau1>enlidilceptare  potu- 
crit,6o2.i 

an  Prarfidu  antca  dc  cauflis  cognofccrc  potuerint, 
PrcbtumcontrahendoEccIefiznoccrcnon  poffe.ni-   Vt  Prartor  non  potcft  hercdcm  conftituere.itaetiam  • 


dccreto  fuo  aliquem  dominum  faccre  citra  vfuca- 
pionisadminiculum  nequit.191.28 
dr  quihus  cauffis  Prartores  cx  officio  fuo  cognofccrc 

confucurnm.^.S 
adiuris  Pratfumtiones  an  rcfpondenduro  fit,  486". 
5* 

Prcfumtionfm  mandati  fufficere  ad  editioncro, 
•97-7 

an  in  cauflar  ignorantiari 

nilocusfit.i  09.20 
fcntcntiaauftoris,ib.2i 


fi  adhibcat  iuredefinitas  folcmnitates.ib.^ 
in  rcbus  quarrcndis  Prarlati  culpam  noccrc.ibidem, 
i6 

anPrarlatus  bcncficia  accepta  rcmuncrare  alicnando 

prardia  ccclefiafl  i  ca  poflir,  7  r.  9 
Prxiati  1  n  domo  Domini  defudantis  cft,coromiflas  fibj 

oucs  vcrbo  diuino  pafccre,  h  o.  j 
anPiajatus  fine  conucoicnte  folcmnitatc  rcro  comu- 

nemdiuidcrepoffit,7i-  r 
an  Prarrogatiua  FLomanar  Ecclefix  conccflj  in  prarfcri- 

ptionetricnniiccflet.uo  ji 

quid  appcllationc  Prajfcnptionis  propric  contineatur,  an  Pretium  quod  prp  re ecclcfiafticadatum  fit.reftitui 

9S«*5  dcbeat,72.ti 
comraHomanum Pontificem non haberelocum pre/  foIusPrincepsqupmododicaturcflc interpreslcgum, 

Kriptioncm.fidcfuprcmaipfiuspotcftateagatur,  506.14 

'  °9- 1  Princcps  rci  ablatac  conuenientem  compcnfationera 

•nPrarfcnptioneindocipoffit.vtpatriarchaConflan-  prarflarccogitur,4ii.ix 

ftinopolitanus,  Poruiricero  Komanum  prarccdat,  an  in  Principeiufta  caufTa  pratfumenda  fit,  ibidero. 
ibidi  ij  »  f 

«n  Jaicus  ius  clc Sionis  fibi  ex  Pratfcriptione  afTcrere  quomodointclligendum.quodprincept  impcrii  m«- 
poflitrcmifliue,uy.i  braalienarenequeat.121.9 

Jn  cauffa  pnfcriptionis  contra  rempublic.fi  deprat-  Principiaefleleg«interpretari,5otf.j 

diis  agatur.rant  im  temporisrequiritur,  quantum  Principem  cx  cnilfa  voluputia  indidiooei  imponero 
fatis  fitad  pcrimcndaiuraipfius|mptratorii,i9i.  000^0^,1^7.7 

* ♦  .  .  .  fufcipiendibolliaudoritatfapudPrindptTefie,ib.4 
Prarfcriptio  in  his,  quat  ad  publicum  vfum  dcftinata  Principempoflederogarciuriaudoriuterciiudicai* 

funt.locumnonhabct.ib.tf  qua;fito,4  21.11 

fluadriginta  annps  rcgulariter  requiri  in  Prarfcriptio-  facrilegii  periculum  tunc  locum  habcre.  cum  volunta* 

Principis  certa  eft,ib.z  | 
Principes  in  arduis  negotiis  confilia  fuoruro  procerum 

6c  feoatorum  exquirere,  \  9.  \ 
inotorein  vniuerfi.ttHiujaclioriisPrincipiuin  ctTci.  7 


neiuns  patronatus.127.8 
«n  Prarfcnptio  in  decimis  futurii ,  qur  nondum  ceiTe- 
runt.Iocum  habcat.qua  in  rej»odcrat*diuciijt  Oo- 
Aorumfcntcnt.e,»i<.4< 
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an  feculariam  Pr  i  n  a  pu  m  fi  t  dc  rcltgionu  caufla  quid- 

quam  ftatucre,t.8 
dcficientecaufTaPrincipali.prxfumtiopictamaliqua- 

do  jcrum  fufltnet.7 6, ;  j 
Priuantia  nullum  medium  admittunt>  nifi  admodum 

raruro, 707.9 
Priuatioprxfupponithabitum,i8o.  t6 
Priuatorum  conucntionc  ius  publicum  mutari  nori 

potcft,44i.8 

Priuilcgia  paupcrum  non  cortccduntur  loco  fcd  eauf- 

fx.98.5j 

cxa&aprobatio,  an  in  iudiciis  fummariis  requiratur 

cum  diftinctionc.  c  09.8 
dcfcdus  Prob.itionis  non  rcdditalicnationemnullam 

modo  ab  initio  forma  fcruata  fit ,  fltctefla  verifimi- 

Jisfithabita.dctc&atame  veritas  reflitutionem  dc- 

fcrct,76.i8 

anProbationesnon  datadilationefadta,vaIeant,67i.i 
Probationcs  rem  notoriam  fuccrc  &  in  alia  caufla  in  ter 

eafdcm  pcrfbnas  fidem  faccrc,  109.  189 
Procurator.qui  liberam  ftaruendi  facultatein  habct, 

tranfigere  non  prohibetur,4  08.11 
Procurator  aflum  liberaiitatis  cxercere  non  poteft, 

408.  t 

anProcuratorcompromitrere  poffit,4c8.t 
Proeurator  tranfigcre  vi  I  alienare  poteft,  fi  hoc  noml- 

natimipfi  ccnceflum  fitnoK.8 
Prorurator  in  rcm  fuam  conflitutos  id  quoqucfaccrC 

non  prohibetur,ib.9 
quamuis  cuiquc  hbcrum  fit  pcr  procuratorcm  compa- 

rerc,  tamcn  ludcx  cxcauflaaliud  ftatucre  poteft, 

516.17 

Paria  funt.ron  vcnire,  r«  mittere  procuratorem  mi- 

nusinflri)Cturo,ji6.i8 
Procuratorcm  ex  caufla  nece/firatis  tranfigerc  pofle, 

408.10 

effcctusclaufiilx.fcrata&gratahabiturum.quf  aPro- 

curatoregefla  funt ,  contra  Angclum  &  Corncum, 

decffr&udaufulx.ib  1$ 
ante  dccimum  fcxtum  annum  riullaro  profcffioncm 

ampliusadmitti, 60.14 
Pronuriationca&ionisncdumadhonem  pcrfbnalem, 

fid etiam adtionem  in  rem  dcfignari,469.47 
Promiffiodccuiftionc  vel  fidciuffio ,  tacjiam  fideic6- 

miffi  remiffiancm  contincrc  vidctur,  \  59.9 
Promiffia fub  modo  fafti valct ,  quamuis cauffa addi- 

c"tar  inftitutionis  non  fequatur,46o.i6 
Promiffi  j  dc  aliquo  hcrcde  inftituendononobiigat, 

Propofitum  irt  mente  rctetitum  n  0  n  operatur,4f  0.4 
Propolicum  derogatorium  in  mcnte  rctcntum  nihil 

opcratur.jn  14 
froprietstcm  fcrmooisnon  ex  figuradictionis  ,fcdeX 

coafuetudmc  cmendate  loquentium  meticndam, 

jdqjcxcmpliscommonftratum.ro^.} 
an P  orogario ,  qux  finc  cauffjr cognitione  fiat ,  plane 

nuliaintelligatur,an  vcro  appeuatione  Opusfit.&c 

au&orcs.qut  putant,appclLtione  neceflariam  tffe, 

6(52.14 

Proteftatirt  nihil  prodeft,  fiacnis,  de  quo  interceffit, 
pcri  ncbat  ad  officium  nccclfarium,  $  14-*  5 

a  n  hrc  declaratio  redic  cxccptionibus  adfcnbatur,  ibu 
16 

quis  intclJigatur  proximuj  eflc  Pubertati,  &  ibidera 


cxcuffir diuerfar boctorum  fcntchtix cV argutretii 

an  illa  duntaxat  Publicadicantur,qu£  fun,t  populi  fco- 

mani,  1 91.1 9 
Vtilitatcm  Publicam  fecclefixcommodis  atquc  Fauori 

prxferchdam,  <  o.  t 
anfibonorumPublicatibratiohc  homicidii  locuha- 

beat.illaquinquchnioexftinguatuM  X6.i  1 
an  Publicatio  bonorum  pcr  fententtam  infiicta  vbiqne" 

vim  fuam  exfcrat,  quainrccxaminatur  diftinclid 

Bart»li,».tl  j 
bonum  Publicum  paucorum  commodisprxfcreclum 

cffcjo.4 

aninPubiiciscriminibus,  quxpcc-nam  fanguinis  nota 

ingcranr.pacilciliccar,  419.68 
Pupillus  tutore  auftorc  ciuilitcr  obligaripotcft.alie- 

nare  non  poteft.77.9t 
a  Pupillo  ad  Ecclcfiam  &  contra  argurocntari  liccr< 

ibid.98 

Pupillos  &  minorcs.fi  non  fufftciat  fiibflStia  tutorutn 
&curatorum,inintcgrnmrcftitui,567.i 

QVam  fignificationem  habeant  iixcverba:  cdictf 
perpetuimonctau6torita?,iof.i  8 
Quahto  temporis  fpatio  ius  colletSandt  fubdiros  ex" 
cauffis  iurc  ciuili  non  cognitis  quis  acquircrc  poffit, 
16819 

Qux  firipta  contra  vtilitatem  publicam ,  hiillios  mo- 

mentieffe,jo. 
dc  his  Qyix  inccrta  funt.nos  laborare  non  deberci  1091 

191 

Quxcxempli  cauffa  propofitafunt,legem  non  rcftrin- 
gunt.468.10 

Qux  multis  vigiliis  excogitata  &  longotemporisvfii 

eonfirmata  fiint,lcgi«latores  Vno  vcrbo  non  celen- 

turfubiicrtcre  volutffc,;  10.11 
Quxftioncs  quar  in  iudicio  cmcrgcrc  folcnt,  fummari- 

amhabcntcognitioncm.idemin  exccptionib.de- 

clinatoriis  &  dilatoriis,6o9. 9  9 
Qucm  fcnfum  illa  verbaluliani  .quodfcrui  cxremeii 

aut  cx  opcrisfuisacquirfnt,  id  mihi  quamdiu  fun- 

dus  a  mc  cuictus  non  crit,  acqulrcrt adtnittaht* 

7J'' 

Qucm  intelleclum  habcant  h*c  vcrba.ius  dicctis.per- 

mittitxquitas.io  j.i? 
anQuerclatnofliciofitcflamcntiadhuchodicmoueri 

poffit,6*o8.) 

Qui  vult  confcquehs.vult  ctiim  omne  heccfljrib  ari- 

tcccdcns.modonon  fitmaiorisprxiudirii,i9i.7 
Quidcontineaturpronuntiationc  horum  vrrboruni 

Careat cmolumtcno ,  quodex  paAo  vel  tranfactio* 

nc  fuerit  confccutus,  4  9  6. 4  8 
Quid  cauffx  fit,  quod  cum  vcrba  fruclus,  fruges,,frd- 

metaabvnadtdi6nederitientur,non  habiat  vnatn 

&  candem  fignificationcm,7f»7. 1 
Quid  iutisfit,  ft  ludcx ,  qui  dcreprincipaii  cognouit» 

cauflar  incidcntis  capax  cfle  non  poflit  *  601. 

14 

Quidobtirfeat.fi  quxflioincidens  pct  modum  ar3io- 
nis  in  iudicio  rcuocctur«ib.  1 5 

Qutd  iuris  tribuat  vfitata  apud  pradicos  cxceptiO» 
quod  dicant  fcfe  obiiccre  gcnetalia  contra  Jibcl- 
lum,  nequefilcntio  quidquam  agnofccre  vclJc,i6r< 

J.H 

C  i 
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Quid  appcllatione  horum  VCTborum,  fccontrouer- 
liam  amplius  moturum  non  cfle  ,  contincatur, 

J07.6" 

Quod  noftrilm  cft.finc  fado  noftro  ad  alium  transfcr- 

ri  non  potcft,  7 1  ■  «a?$ 
Qnod  noftrum  eft  (ine  fado  noflro  audoritatc  lcgis 

&  iudicis ad  alium  crjnstcjTi  pofii',7  3 


RAriovbicertafcddi  non  potcft ,  nifi  nudrvolun- 
tam.ibi  cxtenfionilocus  non  eft,  1  $  1.4  c 
Rationcs,quarereoabadorcinftrumcntacdendafint 

&noncxotitra,  171.1 
Rationem  gencralem  de  omnibus  bcncliciis  fidam 

fubfidium  ccflionis  non  cxcludcrc,  $  90 at 
Rationalcs  aut  alios  ofttcialcs  non  poflc  libi  damnato- 

rum  bona  vindicare,j.  114 
Rationcs  communes  cdcndz  funttam  aclori  quam 
rco,  166.1 

cauflas  Recufationisintra  triduum  proponcndasiflc, 

600.  >o).  • 
an  Rccufationi  locus  fit,fi  vnus  aut  altcr  in  con  filio  fu- 

fpc<£tusinucniatur,;74.7 
ctiam  totum  tol!<  gium ,  vcl  vniucrfitas  iurceanonico 

rrcufari  pottft.f  74.10 
dcclaratio cjuod  illud  procedat.fi  in  omnibus  deprt- 

hendatur  iufta  caufla  fufpicionis.ib.  11 
quid  fiquis prarfidcmautcaput  confilii  fufpc&um al- 

Icgct.ib.n 

ancauflaRecufationisexprimendafit.ib.  1  j 
quigeocralitcriudiccm  Recufatiuraiucntumcalum- 

niar  pra-fcarcdcbct.ib.  1 4 
anRcdditusanniiialicnanpoflint,?!.} 
quaadioncRcfuftoncm  pccumar  quis  confiquipof- 
fit,ib.j 

fcntentia  gloffa:  decernentis  condidionem  indcbiii, 
ibi.4 

■Ua  fcntcntia  Bartoli,  codidioncm  ob  cauffam  locum 
habcrc,ib.5 

Rcgalia  non  niti  immcmoriali  temporc  adquiri, 
181.6 

Rcgalia non ccdunt  minoritempore quam cuius  mc- 

tnoria  non  cxftat,p8.4i 
in  Rcgalibus  opus  cft  prxfcriptiooc  immcmoriali, 

Rcgcm  in  fuoregnota  ntu  pofTe.quantumlmperato- 

reminlmpcrio,  147. 16 
Rcgiam  &  Imperatoriam  maicftatcm  rationc  Regni 

Romaniciufdcm  facukatiscflc.ib.jj 
aRcguladifccdcndumnoncflldonccdc  cotraria  ap- 

parcat.irt6.il 
certar  declarationes  a  Rcgula,quod  reus  fua  i  n  fbr  u  m  £  - 

ta  communicarc  non  cogatur,i7 1 .7 
Rcipublic2intercfle>ncrciuaquisabutatur,)8o.44 
quar  pccnar  in  contcmtores  Rcugionis  comparatc  Got, 

1.9 

•n  Rcligioni plusfauoristribuanir.qtumpublice  vti- 

litati,  171.36 

omncRtlidamin  vim  v Ir imar  voluntatis  rcuocari  po- 

tcfl.j  i7>9» 

Religionis  fauore  multa  peculiaria  introduda  funt, 

<J<5.J4 

Rcligio  qux  Imperio  fubicdis  ampledcnda,!  .6 


inadipifcendipofllfllonisRemedtointercflc.an  qnti 
docueritfccfledominuman  minus,vthicnonpre-- 
iudicct  cxceptio  rci  iudicatar,  illic  vero  rcfcrat  arl 
fcntcntiam  rei  iudicata:  in  prorotu  habeat ,  aoy. 
148 

Rcmedittm  adipi  fc  endar  poflcflionis  regularitcr  cum 

pctitorioconiungi  potcfl.ib.i8 1 
barcdcfinitiolocum  non  habet.fi  elcdionccauflaaltc* 

riusiudicii  pcrcmtaftt,ib.i8j 
tria  Rcmedia  contra  acxorcm  non  f  ruantem  pro- 

milla  fccundum  Dodorcsdari,  condidioncm  ob 

cauflum.adioneprafaiptisvcrbis.item  exccptio» 

ncm,447.4 

cum  plura  Rcmcdia  occurrunt,  qnibusquiscxperiri 

pcflit.tum  iplius  tfle  cligere,  4 17.  j 
Rcmcdiuitiininu^rumrcftitutionisnon  videri  fub* 

latum  pcr  vcrba  lcgis  municipalis,  quocunquc  pri- 

uilegionouobftante,  191.41 
anrcmiflioexco  inducatur.  quod  res  fidticomtniflb 

fubtcctapralcritcaducrfariofitalienata.jcp.j 
Rcmiflioadiotm  tutcia:  tenct,quamuis  is  poftea  hcrei 

non  inflicuatur,4<  j 
quaudo  Rciinflioaclc'onisperibnaIis  etiam  concincre 

vidtatiirrcii.iflioiKmacfionisrealis,45i.i8 
Rcmuncratio  non  cftcauflaidoncaalicnationisrciec- 
.  clcliaftica-,-6  ii 

non  folum  actionem  in  rcm  per  Renuntiationcm  tolli 

poflc.fc.i  ctijmactioncmin  pcrfonam.192.10 
cx  caiifljRcmimiatiotmncdumcxccptionisfcdetiatn 

r.plicationis  prafidium  difcrri,ib.  J9 
omnisRiniintutioncsftiidcaccipictidarfttnr,  ibi.j 
Rinuniiatio  in  iudicio  f.cta  tmptdit  litis  iiigrtfium» 

I9t.jd 

Rcnuntunsvidttti  Ijtcrifciusn0nhabcre.ib.j7 

katioiicscjuibi.jlioi  confirmctitr.il>.  <  8 

Rt  nuntiatio  noii  vjitt.fi  a  io!-  rcnuiuiantis  potcftatc 

non  pcndcat.ib.jy 
Rcnuiuiatioin  futurum  poteftconcipi,i8o.4t 
Rcnuiitiatioin  fpccicacccptaquid  fit.  ib. 
U  Rcnuntiatio,amicisinterucnicntibus,  intcrccflcrit» 

mctusnon  pra:fumitur,ic8.it 
Rcnuntiiitioiuratoriaan  rcftitutionem  impediat  ,ibu 

M  4 

Rcicuidentiavcl  notorium  reftitutionera  intcruerlje 

pofilflioms impcdirc (olet,  2oS.ncT 
Rcnuntiatiogcncraiisfortuitorum  cafuum  non  obJi- 

g«t.»7-7i 

Rcnuntiando  inftantiar  adioni  &  cauflar  qucma  lite 

dcIiftercpo(u,io7-i4J 
diucrli  fcntcntiar  audores  qui  negant  poft  Renuntia-. 

tioncm  litts  iudicium  refufcitari  pofle,  19 1.8 
an  valeat  rcnuntiatio  cxtraiudicialis,ib.  1 5 
an  tencat  Rcnuntiatio  abfente  parte  fada*ib.  1  cT 
anRcnufitiando  rd  vmdicationi.dominium  in  aduet- 

fariumtransfcrrcvidcatur,209.i<4 
communitDodorumfcntcciaeum  non  intclligi  do- 

minium  in  alium  tranicribcrr,qui  pctitono  j»ro- 

ptcrca  rcountict.quo  iudicium poflclforium  iuo- 

uerepoflit,ib.i55 

»nUquipctitoriorcnuntiCT,vtpoltcflbriocxperi3turk 

fumtuspra:ftarccog<itur,j09.ij  6 
an  Rcnuntiansinftaiuiar  cauffc  quoque  renuntiarc  in- 

tclligatur ;  qua  in  rc  exanutiata  fintcntia  Bartoli» 

iyi.lt 

»  hoa 
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tton  folum  cxprfflimfcd  &MC?tcqtii$lirircnanuare  RcftitutiolocumnonKabrt,(iin<lcaliqUOddiimnum 

intc!!,eitur,rttempusaUec,natutovcliudiccpr*-  irrcp«rab,lcimmmeat,2oS.it7 

(iDiuim.labipirianir.t9u  1  an RcftituUonisrctncdtomcum  cxcepttone cocurrc* 

quibusVcrbisR.cnuntiatioconcipipofllt.ib.ij  re  poflir,47*.<5 

Rcniintiarionemabfentcaduerfarioraaam.&adeius  anhitcekccptiofitintcnt.onisan  vcropropria.ib.? 

notitiamdclatam,poftacccptilarionereuocarinon  Reftirurionemrcrumvtoccupatarummdicnlongum 

oofleiblo  fumamcnnonadm1ttcrc.609.1Jl 

noiatadifT-rcntiaquxdimintcriudicialcm&cxtraiu.  an  in  Rcftitutionc  in  intcgtum  locusiudicii.anVcro 

dicia1cmR.cnuntiarioncm,vthtcmcd«umaIiquod  contrtausfpcaaridcbcat.z^f 

rcquiratur.illicautcmaaafurliciant.ib.ui  nSA ^  fordWli«rabfidittm.j*uo 

Rcnunriatioprjtfcntcaducrfariotenct.quamuisaltef  nihilRcfcrrcincaufaretraaat.on.s.vtru.sqiuinflrU* 

nondixcriifcfccamamplecUib.il  mcntaproduxit  ignoraucm  mftrumcnufalfacflW 

Renuntiationem  tacenteahcrapartefaaamanteac-  ?7&*       A         „.  ,  ,• 

ccptitioncmrcuocaripoflV,ib.M  Vcrbum  Retraaandi  poflc  accipere  dupl.ccm.ntef- 

kcnuntiarioncm.eriamantccorptuiniudiciufaaam,  prctationcm.vtprofubicftamaterucrum.pfu,*. 

ratameflVib.i4  reintclligatur,477.t9  - 

verbiRenunriauonis.geminafignificario,iSo.i$  fiagnar,  prxfentcs  perm.trente  mnl.cre .  q«*  ab  .lla 

Renunriatioecncralisunquamcapuounonobligat,  inmatr.moniumdatafunt.ftipulattfucr.nc.n.h.10- 

.           6              1  rninusrcuocattonilocusent,3<7.ioo 

RenuntLtioncmfiliefiviuoadhucparcntefuoinma-  an  R.co abfcnte antclitemcontc.ftatamcrernodiriutn 

nibus  fratrispatrcignorantcid  faciat.  nulliuscfle  contrah,  rot«er,t,,*> I 

momcnri,}8o.n                            ,  ,  WciuTac.rcahancqui-ftioncmLadpcrcmtonum.cum 

quidobtineatficumiuramentoR.enunuet.ibidctn.  L}Hr™c,ll,c,b-'      .  ,     .  .  ' 

*  abfintc  Rco  aaor  nth,lominus»dOneasprobat,onc$ 

«*RenuntiarionealienaaduerfariorK>flciTtonemnon  pr*furcdebcr,H7-'<> 

qo*ri,fcdproptcrcaadprchcnfi0ncopusefle,i05).  quodRcusnonpotcftmultominusahu*  pcrfonam,- 

j£     '  pfiusdontaxatpractcndcnsfaccrcpotctit.n?-»" 

tnvniaaioniHcnuntiandoaliamexeadcm  Cauflare-  an  Reus  rxccptionem  fuampoftliriscomeflarioncttt 

fufcitarepoflit,io7.t4<5-  emcnd.rcpoflit.107.  •  H  k 

RePctitiocxcauflacontraaus.pOinaveroexcStuma-  anRcusabfcnsd.mntt,ucabfolutpoiTit,5,;.,< 

Rcpetitiodatorumcumcxccptionercgularitcrlocum  at  I.cenmm  contrad,ccnd,  aut  pofkfT.oncm  rccu- 

n  nhibctib^  pcrand,,tb.  i  o 

R.pudi«ioci;«quI.crr«ur,ib.).  R.ilhcimiio  im.qu*runtluri»  nMuraiisnopjrctur, 

Rrrx^utinb.nilrun,,nc,,„.c.ian,e«.por-  ^^dU^^Ui.» 

Rcsftcril«& non magni momenti etiam  ccrtis  cafib*  mitri non folcnt.ib.7 

RcXiSSn^  SAccrdotiuminquibus&imPcrlumconucBiant,& 

Rcs,qua.pctaturinlibcllodc!ignandacft.io,.rt4  ^quorfu.n. ucompiNtiopm.ncat.ui.* 

Rcs  conftnfu  tcrminata  conuaru  conucnuonc  ,n-  qu,df.tSacnlcg.um,5 ,8  j 

ftaurariPoteft.4«8.'  vnku.quc pcrm.flbm  cft.Sangu.hem  fuum  quoqu* 

.fi.piiidicjt»noncflcdifccdendum,*ot.i  modorcdimcrc,4i5.4 

nRdu^  deSalarioadriascaufl-rdcft,natoCollybumdctrah^ 

in  ^cnuo.a  ™«              ^  dum  non  dTc,ncq;dclalano  Doaorum.jo. ,  S 

^S^M^^^^»^  Salaria.qua-Syndico vcl  tfcdico  ciuitatts  pr-tfW. 

Tex a,ia,fttmarionemiPf,u.aaorconfcquipo.  J^^^^^L  ratio- 

fc«itcm&7ruausr*rm  neintrodudum.  j. ,  o 

Rcs  itcrh  «  rrucius  p«                        r  ^           djnonc  perpctrata  ,mpun,tatC(Jo- 

tnpTftVpirXordinario^^^             &P«*i-  nandanoncflc,&  quomodo  illud  intcliigendnm, 

ftadotmpcrrinentiumneceflanavuieauir^^^-  $^^nMmc^A.t  (^Ufiw 

tt  ioonfio  ad  lee  vel  vaiWorum,  fT.  dc  pignofaut  qurSfripta  Qantra«il,tatcm  publ,cam.null,us  mo. 

cl    8  8  Sscireahduidintelfigitur.quircmcognou.tcumfuis 

RcfiTonfioncmadarticulumimperrinentemnonio-  .drcutirfbatiis^ob.^  (ratur,,99.; 

tfrcc^  anScriPturain>quxcotamarb,trOaguntur.rcqu,- 

tcrccacntc  i«u«         r                   o  anocriptufa  comemoratorucrus  .quidcilloaaudif- 

ILcftUurioln  integrum  pupillU  &  Ecclcfii  etiam  f  a-  pooendifaculutcmhabctincauftaprobationisfUr- 

liQneaffeaion«indulgctBr,77.65  t>cut,i6>j»  ■  ^  ^ 
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_>-riptnramrcmper!oqirividcri,to<>.9 

S  uLres  prt  ncipcs  non  prohibcri  quo  min usaugrint 

iurifi  «rjn Ji  au&oritatem.prnai,  vcl  fimilia  confti- 

tucnd*>H<S*>7 
qrivitotemporis  intcruallo  quis  fibt  fecuritatemad- 

ticrfus  rempubl.polliccri  poffit,  i «;  i .  i 
Scnfusl.  t<j Jf.de donat  int.vir.&vxor>7  j  1.47 
anScntcntra  propupillolata  vatcar,/99.. 
Sententia.percmtJ  inftanti  a,an  in  conreifum  fcrripof- 

fit,5T7-4i 

Siprincipilis  fentrntia  nullo  modo  fubfiftcrc  poflit. 
•  nifi  pofira  quTftionts  incidcntisdifpofitionc,  hoc 
C3fu  refpc3iucincauiTjincidentiprodcrit&nocc- 

btt»AOt.It 


qny  nc  fmjo  di_h  funt  eadcm  ctiam  proccdunt  in  jpt^ 

fonafilii  lb.j 

pcr  Seruum  domini  conditioncm  meiiorem  redJi 
polfcnon  dctcriorcm,*^o.# 

attScruiturcs4«\annorumfpuio&prz..riptionequia 

nancifcipofltc.98  4« 
Signum  vniucrfalc  non  facile  rcftridionem  admittit. 

750.7  .u*-v 
tnplex  Stmnlandi  ratio,44i.7/  ^prohibcri^^^tft 
Simultatcs&  animi rancorem ,  qucm  rcmitterc  nort 
Simul.itaproinfc_tisin  omni  dilpofitionchabcmoew 

#41.1 

Singulariscafusinl.interfocerum,^.  ficonuOTit,£jj(t> 
pad.dotaJ.)  10.44 


Sentctialu  icxfpinre  nnSciumiudicisdclcgatN/ot.^     Singulariscafus  in  quovitftor  vic*roin  cxpcnfas  coo« 

____    P_.  _  1  «    _       iV..(V     .-.  ~     ,     J  ,  r,  .  T        .1  ,J  «.    I  _»  .    „.kl  .  I  rs  _J  MAftHfl     _  _  _T     _  __ 


on  Senrcnttain  pofftff-rio  adipifccndar  Jata  obitctin 

petitono.iOi?. 149 
quid  iuris  lit ,  (1  habcat  coniun&am  cauftam  propric- 

tatts,ibid.2tf> 

quo  temporc  fvrcnda  C\'  Scntenmabfolutoria,  /#7. 1  y 
an  SentcntijfupcrcauiTjprincipjli  prolata,  noccat  & 

prolit  in  cailTjincidcnti,6oi./4 
Srn  rcn  ti  j  !i  tv  l!o  ron  formis  cffc  debeM.ec.  1 0 
S:ntcntia  dtlfioitiua  poftquam  inftantia  cxpiranit.fer- 

ri  no;i  p  iti  ft.aliud  tutcm  clT. in  fentcntia  ab  oblcr- 

uationcimliai.  1  s;6./4 
an  Scntcntii  contra  fcnteciam  deconfirnfu  partiumla- 

ta  nriorem  fcntentiam  infmgar,4 1 9-/1 

•        •       r.  j__r.  _:_.i  :_ 


dcmnatur,/_6.  .-o 
in  Socictatc  tollcratur  inarqualitas  fi  vnut  re  m 

opcramconferat, \*6j 
nimiainxqualitasranquam  lconina  inomni  Socicta^- 

tevitanda,?o6 .1 
in_rqualitasroSocietatce,x  caufTaconucntionis  tole» 

rari  potcft,j-6  4 
inrqualitasadmittiturfiex  dubio  cuentu, 

poftca  farciri  qticat,ib.c 
an  in  Socictatcotnnium  bonoruminrqualirasproce- 
dnt,  <-6.6 

Solenmitatcs non adhibitse  fraudem  coarguu nt  ,4 4  -. 

1 I 


qiidiurri  fit.fi. clapfo  tricnnio,nihilominu*fcntentia  anSolucnti  hrcveiborur-  conccprioprofit,  fidirat» 

f.ratur.an  valiat./i7-4«  .cfolucrc  cam  qiiamiiatcm.quam  iulam  dcbcbat, 

fi  Scntcntia  mcntioncmfaciat  dtationis,  itiramenti,  <4t-/ 

17  Solutioadlibennduro  dcflinata  obligationem  pare- 

an  Scntemii  no_b  pro'jt.i  valc.it,<4 1.?  n  non  potcft.  <  .7  } 

q4iYtft.cr.15  lir  ftotcntiz  patOaDl  cum  diftin_rione  Solutioabrno  tutorum  facia  ctiam  aliis  fu  tTragatar, 

Kjrtoli, ; /:o  >9f/4 

Scntcntia  m  Jaram  pofl  tcmpus  aftioni  dcfmmim  nul«  ft  Solut jo  ad  ali tim  locum  collata  fit ,  ibi  intcllig-tu* 

liusclT  mr-.Hiui.c  t?  44  mor«conttahi.i..c 

Scnr^ntijm  rbntra  pupillum  prolaram  nullius  ctTc  pcr  Solutioncm  dtbiti  obligationcm  ipfo  iurctolli^  ' 

moncnti.jdcovtncnaturalitcr  quidem  oblige-  a<;8.i 

tur,/9?.i  inSolutioncnonrcquiri  cauiTaT  fpcciaJis  commetno-' 

Seiltentiam  petitioni  atque  a£tis  confcntaneam  elTc  rationcm,jr6.io 

dtbcrc,»9*x  Spoiiatusantcomnia  rcflirucndus  ,  quamuis aducr»  " 

Setitcntiaminf-mix&cxcommunicationispcrfonam  fjriusofT^ratin  contincntiiusfuu  piobarc,ic8._r>- 

pcTllrinccrcj&proptcrea  notatum  vbiqj  locorum  quidfint  Sportular.^S/.i 

comitari.j  tti  vlusSport.Jjrum.5X1  j 

Scnrcn:i3mnonvjIercactisnonvifis&excuiTis,/i6.ip  caulTarquod  dtlct?ar;nudicibus  potiu»  Sporrub  de» 

ScqiK'ritiafrilcntdeclararcprarccdentia,/7-./5  bcant(ir,quat»ordinariiS)'b.ai 

tjrtumpolT-  Scrmoncmgcncrjlcm,  atqucfi  Ipeciali*  initio  iudicn  SpottuLr  infcrcnda:  funt,  &  tideiufllo 

terfingub  comprthcnlaclfcnt.^t/ _  danda  85 6, 4 

an  Scrlns  domino  prxiudicarc  poftit  per  p»£tum  Sportularum  nomen.etiam  Fomplcdifalariaexfccu- 

quodftatim  fiibuquatur,.  ;o  >  torum,/8  j.i  j. 

iniurcq  larrc  lo  S.rims  dominonocerepoteft,-9o.8  ccrti&  dcfiniti  rafus.in  quibus  Sportularum  dctet- 

Scru«is  pcr  fofutioncm  potcll obltgationem a  fe  quat-  minataquantitasfoluifi>lcbat.ib.ij 

jTitam  ptrimtrciyo.p  an  iudici  ordinano  ctiamSportula:  dcbeantur./jj. 

Scruus  dc4jn<jticndo  domini  condinoncm  haftenui  -14    .  :■ 

dctcr  or.m  Uccrc potc ft ,  vt  illjmdcdcrecogatur,  pond«ratadiftinaiogloft>,ib.i/ 

*  io  .1  13  Sportularum  nomcn  ctiam  congiaria  compltftico»- 

d  ftmciio  an  domini  iuiTi  vclillo  paticntcilJudrece-  piiR-.f  8  4.5 

rit  vclminus.tb.//                                     *  Sportulastandemetiim  refcrriad  folatium  iudicurn,.. 

nnisqui  SeruwfutttO  aduocatumafljroipoilit, <8m  quarloco rrsolc/i'» illis  (laricasperint.fS;.^ 

Sccuiotii  gitioncmdomiiio  fcmcl  quatfitam  indete-  qui  1  lit  Sjcramcntocoiucndcrc,  i/j.7 

rijsrch>iinKcnonpolfunt,.f)_./  quantum  Sportulariim  nomincloluidrbucrlt,  incef- 

Scruum  cui  cxiciio  pecunix  commifla  eft  nonpoflc  tumeJTcf  Bj.j-           (  . 

diiationcinabujmodatamprorog-rCr-oo.^  SportuIarquotcmporeJ^»lMiIolcbant,;6i-f 

an  IU- 
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•nlnftjerroflfafittfeta  Sportufis  &fcntcntuintcrIo-  SuUpottusquammrancKgratificanduro.j!^.?*, 

cmorta.r %7.J9  quidiurts,  liSummaintranft&ioncrcmiflarcbusfc- 

qnsefnonesStatmunquam  grauiorit  pnriudicii  intcl-  cundum  proportioncm  nen rcfpondeat, 454. z  3 

ligtintur  fcruato  cxamint  fupcrioris  magiftratus,  qui  docerc  cogitur.  fibi  maiorcm  Summamdcbcri, 

jo  4.1  cogtturetiaraimplerc.quodtoufumma  dcbcatur, 

quarflio  futus  fi  incidat  cum  bonorum difccptatione  44  j ,8 

etiam  difceputtoncm  inferioria  iudicis  admittit,  diflioncm,  Jammarium,  geminam  fignificatioocra 

50;.}  admittcie.cumeftcciu&exemplis.jop  -6 

•nSratutum  vel  confuetudo  nonidoncisperfonis  te-  incaufluSummariisfpeeialccfle,  vtconclufiononrc- 

ftamenti  fi&ionero  tribucos,  etiam  locum  habeat  quiratur.510.8 

inbonisalibi  (itis,i  <»7  Summatimagcre  incipiens,  pofteaordinarioiudicio 

anStatittum  vel  confiietudoalicuiuslocictiam extra-  cxpcririnonpotcftcxconftitutionc  Spircnfi,  107. 

nco$,quidcitiretcftamentifa£rionemnonbabent,  119 

habilitarepoffitadtcftandum.i.tfa  &imtus.qui  ritiooeperfonxfiunt,  nonefTcprarftjn- 

pccnale  Statutum  ciuem  alibi  deiinqueotem  com-  dos.fi  rcs  per  nuntium  vcl  epiftolam  explicari pote- 

prchcndat,  J.107  rit,  h<>  1} 

StatuuimnonvalerevtduemahbtofFcndensdefiniu  quircmroipum  perficit,is  neccflarios  Sumtus  facerc 

s  ftaturo  pccnaafftriarur,  &ponderatcinhauc  rem  dicitm-,704.8 

nonnullx  rationcs.j.io^  barcnectmtas  Aoneftintrinfec3,fedducxaa  voluntate 

StamtoaninduripoflttvtoperfcetiSab  extraneiscxi-  cius,quiquidiocoauit,ib.9 

gantuc,i68.  j  t  an  is,qui,cum  plusab  codem  pcteretur.quam  dcberet» 

Stntuta.contra  libcrutcm  Ecclcfiar  puneabolcnda  ef-  rotum  ncgaucrit.imrounisfitalitisSumtibus,  t 47. 

fcjfcf  \z 

tnStatuta  qnar  fceminasafuccefltoncarcent,  fint  fa-  anStudiofus.quiinpatriamreueitidecreuit,  credito- 


uorabilia,  3.87  res  fuos  cogere  poflit,vt  intra  < 

S.ntcntia  Aibcrici&aliorum,qua  bxcftatutaodiou  neicontrafemoucant.tfoi.f 

&rdtnngendaiudicantur,}.s8  quidfitStiperindi&um^  59.38 

SrstutamultumpofiecircaiusquodnonduacJuqua;-  aoSuppIicia  humana  ctcrctndafint,  vhi  vinJid>.i  Ji- 

firum  fit,  i- :  ?  uina  locum  habct.t  .10 

Sutou  &  confuctudines  contra  Iibermcm  Ecdcfiat  nonomnit  Surrcptio  vel  obreptioviriatcontraauro, 

nuHiustflcroomenti.t  8.a  7^JJ 

«n  Sututa.qujealiquid  permittum  in  bonisdiuerff  di-  vcrbum  Sulcipicfidian  domioii  traoslatiooem  contt- 

'  tiotiislocumhabcant,t.89  ncsr, 401.10 

queStatutafuntinpcrfonapupilIi,eademctumtranfr.  Stylum  &  confuctudinem  oj>tiroas  etfe  lcgum inter- 

flrcndacflcadpcrfonamminoris,j99t  preti  ♦ 
quatuor  cKceptiones  circa  rcgulam  propofitam.ib.i 
ficmo  altcrt  Srpulari  aut  caucre  prohibctur  ft  ipfius 

interfit, j c;  j  HTAbclho  ao  vnus  &  idem  ln  eadem caufla fcmpet 

Stipufatiodenonpetcndoimpicmentiviccmfuftinct,  A  adhibcndusfit,j8«4 

^0.lo  Taciuapprobationon  nocct  illis,  qui contrahendo 

Stipulariocxinteruallo  mtcrpofiupaaiantcccdcntis  Gbi  pr*iudicarenon  pofTimt.i^.jo 

nouationcm  contrahrre  vidctur,j74. 1 1  Tacit' &  «pfeffi  eandcm  vimt  flc  foicrc.  1. 5  j 

Stiptilatio  contractibus  appofita  an  propriam  naro-  Tacita  bononimdcdicatio.ncdumdominiuro.fcd  ar 

ram  rctincat.an  vcroadfciicat  naturam  contrjftui,  pofTcflioncm  rctum  transfcrt  60.1 7 

cuiadiici1ur.401.j9  Taciti&cxprHfiinpadiexccptionc  quaercnda ,  ean- 

Stjpulatioincerucx  rci3tionecerurcdditur,j74-4  dcmvim  vidcn,a87.4 

q\]omodoStipulatioAquiliana&acccptiUtio,obliga-  ncenam  Talionisin  dcfuetudincmabiiflc,ib.f  t 

tionisvinculaobtincredicuntur,4^4.9  Temonisappclbtioquidcontineat,  j9.i$ 

rrtacnam  vim  cfle  Sttpurationis  &  Aquihan«accepti-  dUftcrentiaintcrTcmonem&capitationcm,j9.i7 

lationis.4«4.t  przdiaTribuuriacCiIantjbtispoflcflbribusvendi&til 

«UypcrStipuIarionemnouaofuntprerogatiuambo-  aliurotransferrif0lcrc.j9.tX 

n*fiUinonhabcnt,397.y  Tcmptuintermodosintroduccndsobligationisnoa 

Srpulationcmrcrum  facrarQ  nonvalcrcquamuisfub  .  rccenfetur,  j76.it 

conditioneconccpulit.ft  profan*fiant,s»7.5        .  Tcmpus  ad  produceodam  aflioocm  nihil 

StrpubtioncsiticerutadcfrVaumiurispcrtincrenon  Facit,tb,t 

folcnt,374.  t  an  Tcftametltum  pagant  eX  eo  Vttictur,  quod  corant 

CinStipulationibus&aliiJttbligationibusnonappa-  tefiibus.leaumnonfit,ji.z8 

rcat  qutdadum ftr,  tuoe  td  fequenduro ,  quod  in  «n  in dubid.li  Tcftatbr  ftatucrit  vt fcttptura adhibere- 

eercgionefrcquentetor.a.  j«  tur,intclligarurprobationiscauflkid  feciffcanvc- 

Subrogatusvhn&potetutemciusobtinetincuiuslo-  rofolcmniutis,jo.ttf 

Ctim  fubrogarur,t47.jo  an  Teftatnentum  patrisintcrfiltds, fi patcrtcftameo* 

ecclcfiam  in cauffa  Succcflionis non  dTc filia prartcr^-  rum in fcripcis  facereccepcrit, &omncs  folcmnita- 

d3m>678                                      (jj7.8t  tes,nonadhibucrit,valetvtnuncupatiuum,jo.i7 

Succcffionifururjcuroiurciurandorcnunuaripouft,  TcAamcotum  »  Sui  ««oritatc  Icy*. 

*•  4 
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municipalis  tcftari  poffit.in  bonisalienitcrritoriilo-    Tranfafliocx falfis  inflrumenris etiam  fii 

cumnonhjbercj.9/  fiibn  va  (ftretractaripotift,*76.i 

inTcftamcnttsfpccialccfTcnnod  tranfjetiononvi-     quoremediohuicfubutnicndum.i  b.a 
Jeat,nifiinfpcaismbistc/tamcnti,&ratio  fpccia-    fcntcntia  gloflx  &multorum  Doaorum, . 
Iiutis,^/i  .9  tium  rcftitutionilocumefl"c,ib./ 

Tirtimcntum  fccundtim  confuctudinem  alicuius    «nTrjnf.c"tioin  criminibus  priuatis  cum  aduerfari 
prouincix  vcl  loci  coram  non  folemni  numcro  te*        facta  ectcns  noceat,4  1*7 
lliumfjdum,vbiquefiJcmimpctraic,idquemul-    Tranfactioipfoiureproptcr  metum non rcfcinditu 
tislcgibusdcmonflratnm.i.  4^-14 
inTcftamentisapuda&acompofitisnonrequiriaiios    fiaftioprarcrdtns  plus  damni  quam  vriliratisadfcr 

ttftcs,^4  j  poirit,trjnfictiopcrmifljtIl,i6f-4 
Tcflamenta  reciprocaa  coniugibus  ficta  reuocari    Tranfitttio  nullo  dato  aut  rctcnto  non  proccdi 

pofiiint,i?rf.  '* 
Tiflamcntumnuda  voltintateoon  rcnoeatur,6?.JD 
anTcftamcntum  impctfvcrum  ratiotic  lolemmtatis 

fdUorcp;*C3ufljrfuflincatur,3o.i7 
■notiis  Tcftimentum  ante  ingrcffum  monaflctii  far 

ctum  rcuocarcpotTit.67.26 
in  Tcflamcntoad  pia»  cauiTas  teftes  etiam  noo  rogatt 
fufiiciunt,  jo.it  f6c'J 
quidominus  non  cfl  rerum  fuarum  ,  tcflari  nequir, 
fitcftisin  vno  capite  fjlfi  conui&tis  faerit.etiamin 

rcli^uofulfi-sccnfcbitur&rationcs,  477.16" 
quid  fi  i^norjns  fjlfum  dixerit.ibid./? 
Tcifcm  vt  planc  falfnm  rciicicndun)  non  ifll-ficirca 
acceftbru  ijuidfalli  proBuntiarit  (ccundum  mol- 
tos.^77^1 

anisqui  nullarumrcrumdominiu  habet,Tcftarine« 

quc.it,6o.;f 

fi7*cftcs,ciimalitcraffirmafrenroitraiudicifi,  poftea 


4f7-' 

Tranlactio  de  rc  qua:  au&oritate  fcntentiar 

pomintiatacft,fntcrpofitanon  valct,4  j; 
Tranlactio  contra  (cntcntiam  quar  alicuius  remcds* 

auctoritateattcntari  poffit,feruandacft,4  57.J 
Tranfactio  Jocum  habet  fi  vtrjque  ignorer 

iudicatam  C1TC457. 4 
Tranlactio  cum  aducrfario  intcrpofita  non 

quidcma  publicaaccufatione,  li  alter 

pelJcrcvclit.418./ 
Tranfjcrio  dc  pcena  adultcrii  przfumti  interpofit» 

valct.419.z4 
poft  pornam  publicoiure  impofitam  Tranfaftio 

prohibctur.jun;.^ 
Tranfactiodc  alimcntis  prartore  aufiore  ficri 
4/0.4 

an  ex  caufu  Tranfactioniscaufla  ftatus  etiam  contra 
Jibcrtatcm  dccidi  poflit,*8i.  j 


in  ipfadcpofitionc  illum  dcftitucrint,  critiultaex-  quando  cxcaufla  tranfadionis,  quisproconfcflbha* 

cufjtionis  caufla>j4  7t44  beatur,4io.f'p 

ft  Tcftcs  de  quibus  actor  confi  ?rb»r , cx  aliqua  catifl*»  comparatio  tranfadionis &  fcntcntiar.^ui.  1 

reicttifint.iuftam  cxculattonis  cauflam  prarbent,  andirfercntia  fit  iutcr  Tr-tnudioncm&fenrentiam 

qt!omodoilIudintcIligcndum,j*7.4^  (i  dc  rcftritftione  gcntrali»  fcrmonis  tra&ctur, 

an  iudcx  J  cftcs  non  nominatos  adire  poffit ,  611,  4f/.  10 

197  difiindioaudoris.rcm  obfcuramexcmplisilluflran-» 

ad  produccndos  Teftcs  vnam  folam  dilationcm  da-  tisibid.i/ 


ri,6i/.tpf 

Tcftandi  facultasaniuri  ciuiliacccptorefcrridcbcat, 

j  ;6.ttf) 

iblicattsTcftiumdidis  ftandum  fit,a\?/.jt 


qux  caufli  ioft*  ccnfeantur  ad  rcfcindcodamtranl- 

adioncm,.»  i<?./o 
an  de  crrorc  calculi  queri  quispoflit  poft  tranudtio- 
nem&rcmtudicatam,4Si.i 


annonpubiicatis  1  eittumatais  iranattm nt.Jo/.jt  neinecrcrn!Uviicatam,4oi.i 
fi  mxta  Traditioncm  rei  padum  intcrceflcrtt ,  indca-    Tranfadiooem  ipfo  iure  vitiari  fi  dolus  cuidcns  fit» 

diodcccrnctur,/oi./  47?- 1 7 

Tiinoremlitisintelligimus.quircucrafubfit.nonau-  Tranfadiotuncretradandacftcumquisdefalfocon- 

temquipcrcalumniaminrcratur,59c.7  uinci  r.on  pou  {1,4177. iS 

fi  controHcrfia  non  in  fado  fcJ  in  iarc  confiftat ,    Tranfjdionem  non  pcrimcrc  priorcm  actionem, 

tranladionilocusnonerit,j95.8  4\S-7  \ 

c«r  Titulus  dc  inius  vocando  lcquaturTitoIumde    TranJactionem  etiam  inueatis  poftca  ioftrumentit 

cdcndo.^74/  nonrcfcindi,4^#.t 
eonfideratioBartoliin  propoGtaquxftiOncibi.a'  idemobwne^.tiiurameotumdclaromiitanprxtcxtti 
alia  obfcruatio  Donclli,ib./  ignorantiarquis  reftituipojT^t,ibid.z./ 

quidlitl'ranfaaio.j88.t  (414'    cauflacquarilludfuadere  videa^tur.ibi.^ 

an  Tranfiftio  infirmctur  finc  larfioncalicuiusparris,    iocrimioibuspubJicis.quaT  neqi  capitalia  fint,ncqu« 
TranGcliopoftrcmiudicatam  interpofita  nuJJiuseft       panamfag«jnis  ingcr«nt,tranJ^dioocm  probfV»-' , 

momcnti,/o7/  tam  C1TC419./6  .  \\  \ 

an  Tranfa&io  finc  iudiciaria  contcarione  procedat,    qnid  obttrreatin  crimioibus>priua|i>.ib,/7 

diJu'ndtoglofra;,intcrciTevti-uciudjtcx  aga(ttr,an<:ri- 

minalitcr.vt  fiquidcduifiter,pacifcilici:3t,tl>  58 
Tranfadtoneniin  jlcuIjuouc tiinnnaljprv^ibirarn»  ; 

429.50  *  • 

cjui  inTranGaionc  cettam  pccuniar  quantitatcm  »c- 
cipit.isrcliqiiamicmifiiTcvidctiir,^^  .4  /4V1.1 
ciuflaJlai^  uon  ciTftrcfpnendan 

Trao» 


3^1 


jn  tranfactionc  ncdum  Jitcm fufticere,fed  timorem  It- 

tisinf.rcnd2.j9f./ 
Tranlactio,  nullo  dato  aut  rctento  ,  non  pocedit, 

411. 2 

TrantactiodcrcbujEcclcfijfticis&fpiritiialibusnibU 
commuuc  cum  alia  traoJadionebabct^./tf  •  -  ■  C 
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Tranfj$iones&aIixconuentionc$  non  folcrttrefer* 
ri  jdca,dcqmbuscogitattim  non  eft.cum  quibuf- 
damaiiisrationibus,quasIc&or  excutcre  potcrit, 

/H7ff 

an  bon  j  fit  confequcn  tia:  quis  de  rcTranfigerc  potefh 

Ergo  libcram  tcftandi  facultatcm  habct,4i  3 .  2 
patrcm  lcgitimum  admbiftratorcm  bonorum  filii  in 

aduetitiis  iut  habcre  alienandi  & Tranfigendi  citra 

dccrctum  iudirts,  4W.9 
poffe  qncmTranfigcrc  vcl  pacifci  decrimine.quod  fa- 

guinii  pcenant  ingerat :  in  aliit autc  hoc  conciiTum 

non  rftc,4j8.l 
Tranfactionemmetu  exrortam  fcruaodam  non  efTei 

antc  litcm carptam » quis Tranfigerenon  prohibc  tur, 

419*1 

dc  pritutis  dclictit  ncgligcndo  commilTis  TranGgi 

poflo,*  «96$ 
prxtorcm  ciuitatis  Tranfigcndi  iusnon  habcre,&  ra- 

110,4147 

Tranligcntcm  non  vidcriad  folutionemcius.quod 

piomifit.Vngcndum,  nifiaduerfariut  expartcfuai 

qux  promilit  intotumimplcat, /97-/© 
an  de  parte  Tranfigendo  totam  fuam  portionema- 

mittat,  *fco.i7 
an  appcllaioocTranfaclionum  ctiam  comproraiflunt 

in  jrbitratorcmcon:inra:ur,3  88.  { 
Tranfa&ioncm  cftc  concractum  innominatum  ,  fc* 

cundum  Bartolum  &  multos  iotcrprct  t  s,  $  4 
fi  ctur.  illo  Tranfa&uni  fit  quiobumgiftam  primo 

cxiutienduscrat,rui.juuucorxsconucniriaonpo-» 

tcrnnt^9'.;^ 
Tranflatiovalct.qjamuiifrripturanoninterucncrit, 

aut  in  iudicio  racta  noniic.447. 1 
fiaducr/arius  fiiem  Tranfjclionit  non  fcruct,  vetc- 

rcm  jcl  loncm  qnis xcrrc  non  prohibctur.n  pcr 

rcplicationctllum  aWihcium  tGpcil.r. "poiTjt, 
in  Tranfmncndis  huiufinodi  cxcmplisciutionem  ad- 

ucrfx  partisncccffjrumcffc.a^.^ 
Tributtimetiamaclcrichfchji,i<-.ii 
Dcum  Tribuu  non  rrciifuflc.jo.  1  j 
Tutclateftamcntaria  potcft  dicilcgccompctcrc,non 

autem  rc&c  vocatur  lcgitima,  7  07./* 
quialtcriTuteJam  gcrcndam  mandauit.bencficium 

ordinis  implorare  non  potcft,  $f  1 1 
idcmproccditin  his,  quxabadmtniftrantcgcfunon 

funt,qux  tamcn  coniundu  atqux  conncza  crant 

illis  qux  ab  eodem  gcrcbantur,ibid.  1  i 
Tu tclx  adio a  profccutionc  rcftri&ionem  fuam  acci- 

pit/07.0 

an  Tutor  vcl  curator  illi  debitum  rcmittcre  poffit ,  qui 

folucndononfit,*^./ 
quid  obtineat  fi  tutor  cum  quo  tranfacxum  cfl  non 

foluendofit.jfi.j? 
Tutorcm  rcgularitcr  non  efle  obligatura  nifidelcui 

culpa,74i,^ 

Tutorcm  cx  caufla  tranfadionisnon  poffcpupilli  rcm 

immobiicm  aiienarc/69. 1  o 
Tutores  compromittcrc  poffcfiid  legemunicipaliin 

ccrtiscafibusficcrciubeantur,/«9.tf 
Tutorcs  & curatores dcbitum  non  liquidura  remittc- 

repofl"untfccundumnonnulIos,j69.7 
Tutorcs  &  curatorcs  exceptioQcm  pcrcmtoriam  re- 
ipoffcjtf^4 


anidcmolnincat  iqgtcrpriortc  difaroria.ih// 
Tutorct  alienare  nequcunt  ret  puptili  finc  dccrcto» 
4H-J 

dequibutTutoribusprxfcns  conftitutio  cxaudicnda 
fit.ibid.4 

plurcs  Tutores  adcundcm  Iudicem  mittcndi  funt. 
f/i¥ 

potcftas  Tutorum  &  curatorum  circa  ficultatcs  pupil  • 

remiflio  incaufla  iniuriarum  nonnunquam  Tutori- 

bus  permifla,}6p.lt 
diftin&io  an  talis  rcmiflio  coniund«fit  tumdamno 

pectiniario  ipfiuspupilli.ib.ii 
Tutoribusadminiftiationcm  rcrum  pupiliariumcon- 
ceffam  effc,  non  autcm  donandi  facultatcm, 

cxceptiocirca  adminiftratorfsPrincipum.ib.  % 
«crao  propriam  Turpitudincm  in  luura  coc  pcndi- 
ora  allcgarc  potcft,  40 ,  .26 


"TTArictas  lcctionis  inl.  afiuslegitimf,  ff.de  rcgulis 
*  iuris.t>76./o 
Varia  figniricatio  harum  di&ionum, ftatim ,  ilico,  in 

conuncnti,r8uc 
paupertatcm  Vafalli  non  effeidoneam  cauflam  cxqua" 

alicnatiofcudi  ccrlcfiaftici  coacedatur,-^.  <  8 
Vccligalcflcfoluendum  co  loci  vbi  contr^lum  cft 
nonbluto  Vc£tigah  rctmunificae  ipfoiure  coramit* 

tuntur,t*6./* 
n u lia  cft  Vcndit io  fibcri  l.ominis.fi  cm tor  ciut rci  con» 

fciusfit,?S/./« 
sn  cum  vnum&  idcm  Vcrbi»m  duplicem  figntficatio* 

ncmrccipit,fpccialispra:fcrcndafit,7o9.i8 
Vcrbtim  hbcrandi  non  fc  mpcr  ntxum,qtii  fubmoueri 

dcbeat,fupponcrc„*cS  10  • 
Vcrba,  habcrcliccic,hoctorrplcfluntur&c6tincnt, 

atquc  fi  quis  promififlet ,  ncc  pc  r  tc  nec  per  qucmli- 

bet  alium  futurum,  qoo  nmiui  illam  rem  obti- 

ncam,7$t.  17 

Vcrba, legcobucnirc ,  mnlto latius patent,  quam  cffe 

icgitimam  hcfcdjtatfm»707./f 
Vcrbafccundum  qualicacvu.  pctfonx  accipicnda  efle» 
^  60.  1/ 

omnia  Vcrba  in  propria  fignificationc  accipicnda, 
192.9 

Vcrba  commemoratiua  intcr  contrahcntcs  fidcm 

impctrarc,x67.^/ 
Vcrba  gcncralia  dcctarationcm  a  prarccdcntibus  & 

fubicda  matcria  rccipiunt,7M-'7 
Vtrba  gcneralia  cx  opinionc  vulgi  dcfiniri  polfunt, 

*/4-9 

Vcrbum  cquitatis  duplicem  in  fignificiRdo  ratio- 

ncm©btincrc,&gcncris&fpecici,j0/'.tf 
Vcrbaindubio  in  fpcciah  fignificatiouc  funt  acci- 

picnda.^o/.c; 
ratiolcgis  Vcrba  rcftringit,77.9/ 
Vtrba  geneulia  a  prxccdcntibus  &  fcqncntibutple* 

rumqucdctcrminationcm  rccipiunt,  5  96. 1 
Vcrbacum  cffcctu  cxaudicnda,  46S.2S 
Vcrbageneralia  gcncralitcrintciligendacflc,//.tf 
iu  Vcrba  cxaudienda  cflc ,  vt  in  dubio  i 

tii  ialua  cflc  poflit,/c9/7# 
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quid  interVcrcdos&  paraucrcdo^diffcrcntixfit ,  19.  Voraparcntiimfolucnda.quamuis  folemni  tcftamen- 

II                                 ®  tocomprchcnfanonfunt.j  jC.io 

Viaobliquanondebetconcedi.quoddirecJa  noper-  Vfucapioaddominiumtramfcrcndum  prodeft,/»S6.4 

mittitur,  108. 204  Vfucapioncm  non  cflc contra ius naturalc ,  remiflluc, 

Viam  publicara  non  vtcdo  poputus  amittere  non  pO-  j  o  6. 1  j 

tcft,ibid.7  VfucapioncmquxtfdeaturcflecontraXquitatemn;t- 

Vi&us  vidori  in  cxpcnfas  iutamcnto  riusdedaratas  turalcm,iurenoftroprobari,j  06.4 

condemnanduscft.  j  46.  t  rcs  (acrar  Vfucapioncm  non  3diT.ittunt.97.  t 

an  Vi  &  us  omncs  cxpefas  agnolcere  debeat,  qux  etiam  qux  cauflx  fint  quod  Vfucapiendi  coditio  coniugi  de- 

rationcdamniemergcntiscontingunt.ib.j  ncgatur.7j  '«4 

a  murorum  Vigiliis  nc  clcricos  quidcm  cxcufari,  tempus  Vfucapionisaluftiniano  promulgatum  efle, 

/0.2  '9«-M 

rationcsquarcVinuminduflrixfruoYibusannumcrc-  noncftiuftaargumcntatioiVfucapcrenonpoteft:  er- 

tur,maximc  in  Germania,7z  7.11  go  1  fl  bonx  tidci,  "j\  1.5 

Vinum.oleum.&idgcnusalianonlblumproptcrmo-  ab  Vuris  ad  principalem  fummam,  Uiationcra  non 

lcftiasinduftrix  fructibusadnumerantur.lcdctiam  fcmperfieri.i87.15 

proptcrformxmutationcm,ib.u  Vfufas  proprie  appcllatione  fructus  non  contineri, 

Vir  &  vxor  fc  mutuo  inftituerc  non  prohibentuf,  poflctameid  naturamncgotii  impetrareatque  de- 

364.J  cernere,7op.n 

Vis  horumvcrborum,quodpanafccuriute,quis  fola  quidiurisfi  Vfurx  cx  ftipulationc 

exceptionc  fedcfcnderedcbcat,  411.4 
Viriumlitigiofi  non  afficererem,  101.18 
Vnicuiqticinartcfuacredendum,f7p.i 
quandointclligaturtotavniuerfitasdcliquiflejo.)4 
quodab  initio Volutatiscft.  id  poteftcofcnfum  vtrin- 

qucintcrpofitumncccfllutisficrifoIct,i6S.u 
Voluntatispcrfecxioanextotius  teftamenti  1 

marionexftimaridcbeat,jo.io 


iudiciopetipofliiit>/oi.4 
intercflc,an  Vfurx  debeantuf  oflirio  iudiris.an  vcro 

iureadionis,ib./ 
Vfurj  fruftus,cxpcnGelitis^ntelitcm  conteftatam  pc- 

tcndxfunt.ib.7 
Vtiliutem  publicamEcdcfixcommodisatquc  fauori 

prxfcrendam.jo.i 
Vndc  vtilitatem  pupilli  metiamur,3  69. 1  j 
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Ai  Ttt.  /.  De frmmaH nmtatc  tffide  CathoUca. 

L.  Cunftos  populos. 

Svmmaria.  tf  Vettigatejfejotutndumetlocivbicintrattum 
t    Tincmiurfconfuliu  Propofttumtmmumii.  tft. 

norumfincscempUctt.  t/  ^4ntfitkctnfuetudintalicuius  ttciinftru- 
*  Jguuitlejbntfiti  mentumparaUmexecuttenemhabeat,m- 
t     <%iui*ri$ciuilisfint printipUi  fiictrt  debeamus  eonfuctudincm  loci,  vbi 

4  Exquibus fontibus  hacprincipia  deriuentur?  ttnjettum  eH^an  vbi  iucbcmm  agttaturi 

5  Dignitratrdtntpr*ctderc^.  t§  ^diurufitfidtcaujfaprincipatisdeftnitit^ 

6  Jgutrtligit  imperio  JubitiTis  amplcilendai  nttra&ttur. 

7  Motorem VMutrfitotiui  attitnitprincifium  tt  SoiutionetnaUumlocumcottatamores  ejrftaa 

tJJL>.  t*t$eiusltci(}ie£IandatvbtJotutttjicnde- 
/   K^in  fecularium  Trincipum  fit  dt  reltgiovu  btt. 

ctufacjuidquamftatuere^ji  //  DtJficutt4sciru.etnctujitnempr*cedentem. 

9    guapcenam  ctntemtores  rcUgionu  compa-  »$  Subdiuifio autttris  circa menjurasjjiecladant 

r*U  Jint?  eJfccmfuetudincmloci,vbictntrat~lumiit. 

t§  ^yfnfistpUcia  human*  exerctnda  fint  yvbi  aj  intbJcurisinjpiciJoUrcquodverifimiUusfit. 

mndictadmtnalocumhabet.  34  IntcUecJust.}. ff.de reb.aud.iud.pejftd. 

tt  lnttBtttu4U.dri.Cdtrtb.crei.  -  *s  SijoUttitinaZumUcumctttatafittibtintetU^ 
it  x^ninfamesteftimoniumfcrrtptjftnt?  giturmorectntrahi. 

tj  Infamiam  difttncJtontm  rccipere  vt  vna  turis  26  InttrtrtUtioLt.JfMvJur. 

JitalterafacJi.  27  InteUettus l.exigere jf.de iudic. 

14  JVuaflto  Agltfps prtptfiu,  tn  fi  Sintnienfii  2S  Ctmmunis  interpretumcoclufio,  in  dotiscxa- 

CMutmaconttematur  ytudtcart  debeatfe-  citontjjeclandam  ejfc  conjuetudintm  ioct, 

cundumftatuta  ejr  cojuctudincs  Btntnien-  vbi  maritus  dtmkilium  habet. 

JesantMutintnJes.  20  Ampltatttnes propcfiti axiomatis. 

1$  Fxemptaprepojitaquafttonif.  Jo  J^uidturufit,fimamusdomicttiumJuumA* 
ti  Si  ctnfuetudo  contracius  foienmtatem  rtjfi-  ItotranftuUnt. 

cittjocus  contraclus.ftvcrt  titis  ordtnatto-  »1  DifficuitAteit^drgumtnUinvtram^partent 

itemjtcmiudicii^ecldridtbet,  addulia. 
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S  v  m  m  a  r  i  a.  tf  Vettigaleffefoluendumeolocivbictntraclum 
t    TinemiurtfconfuUU propofiiumtmnium  li-  fft. 

norum ftnes  ctmplccli.  tl  ^yfn  ,ft  ek  ctnfuetudine  aLicuius  loci  inftru- 
*  ^uUilieftnUftti  mentumparatamcxecuttonemhabeatyin- 
i    Jhut iuris ciuiiU fint principiat  fticerc  dcbeamus  confuetudinem  loci ,  vbi 

4    ExqutbuifontibttshacprtncipUieriuenturt  t$nfcttumeH,anvbtiud:cium  agttaturl 

$    DignUratrdtnepracedercs.  tt  ^mdiurUfitJidecauffaprincipalUdeftnittu^ 

6  ^ua religU  imperio fubiecTU  ampleclenda*  nt  trattetur. 

7  MotoremvniuerfttttitttaLfonUprincipium  29  SoLutieneinaiiumLocumceffatameret  tjrftaa 

ejJL>.  tuta  eim  Ltcifrcttanda,  vbtfoiutto furt  dc- 

t    \*jtn  fecularium  Pnnapum ftt  de  reltgteuU  bet. 

cauffaquidquamftatuert^i  ir  DijficuttavarcactncLujujnempracedentem. 

§    Jguapctnain  ctntemtores  reiigtonu  compa-  xi  SubdiuiftoauittrUcircamenJurasjpecladanw 

rata  Jint?  eJ/econJuetudinemloci,vbtccntrac7umtfr'. 

iw  \^Anfupplicia  humana  exercenda Jtnt,vbi  2j  InobfcurUinfticifolcrcquodvcriftmiliusftt. 

vtndsttadtutnilecumhabet.  24  InteLLettus  Lj.ff.de  rcb.auttdud.pofttd. 

tt  Irttellettuih.cy 2.C.de  reb.cred.  *<  Si folutio tn altum locum celiat afit ,tbi tntellt- 
12  K^ninfamesteftimoniumferreptjftntf  gturmorcctntrahi. 

ti  InfamiamdtfttnttiontmrcciticrcvtvnaiurU  26  Interorctattol t.ffdavfur. 
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fttalterafatti.  27  InteLLettm  L.exigere \ ff.de iudic. 

14  guaflto  agtoffa  propeftta,  an fi  Bonontcnfis  2$  CtmmunU  interpretumcocLuftot,  in  dotUexa- 

CMuttna conucntatur ,tuduan  debcatfc-  tttonejjettandam  ejfe  confuetudtnem  loci, 

cundum ffatuta  ejr  cofuctudincs  Bontnien-  vbi  maritus  domicilium  habet. 

JesantJMutinenfet.  ie  Ampliatttnespropcfiti axtomatU. 

t$  ExempLaproptfttaquaftionU.  jt  <$uidturUfit>ftmArttu*domiciliumfuumaa 
if  Si  etnfuetudo  ctntrattus  fblennitatem  reffi-  LiotranftuLerit. 

ctat Joctu contrtttuijivero UtU erdinatto-  }t  Diffituhatet&argumentainvtramifcpartem' 

ttcm,lacm  iudicit  ftcttari  dtbet.  addutta. 
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*  Comment.Pctr.Gilkenii  inLib.I.Cod. 


57  PriniUgio  Imperatoru  vei  confuetudint  inr 

mtmoriaii  tttttdretfeintroduci. 
$S  K_yfuc~tores  qut  exijiimant  conjuctudinc  indi- 
Jiinc7ecompararipoJfe\vtteJlamentumva- 
Isat  cilrafolcnnem  tejiium  numerum. 
Sp  Tejlamentum  fecundum  cenfuetudtnem  aU- 
suiusproutncUvcl lect  coram  non  folenni 
,        numero  teftiumfadum  vbtque  fidem  im- 
X  peturt,  tdque  multis  legtbus  demonjlra- 

appareatquidaclumfttytuncad  idjequcn-    6§'x^fntxtranti  etismhocbeneficiihabeant.dif 


32  guomoio  quu  dicatur  confentire  In  mores 
prouincu  quomigrarcuperit. 

jf  Nemo  in  dubio  voluntatcm fuam  mutare  in- 
tcIUgitnr. 

34  Conuentiones  non  deberereferri  adcaujfas  de 
quibus  cogitatum  non ftt. 

Sf  In  contractibus  naturam  ejrquaUtatem  obli- 
gationit  confiderari  tempore  ipftus  contra- 
cius  non  autem  condii  tonu  euenienUs.  i 

j6  Siinjiipulationibus  ejejiUu  obUgationib. 


dum.quodinearegiinejrequentetur. 
37  Sututamultumpojjectrcaius 

aftu  quafitum fit. 
jS  Lticrum  dotis  non  deberi  ex  mora  tut  culpat 

fcd  ex  conuentione  vel  Uge  municipaU. 
39  Legem  exigereffJeiudtc.non  habcre  iocum  in 

ffonfa. 

4$  Domiciliummaritiinexigendadotenon  con- 
Jidcrarijiadadei  vxorisdefitfiant. 
oWpi  Neminem  vidcri  confenftjfe  in  Uges  qudt  i- 
gnorat. 


putatum  mvtramfypariem. 
4t  IntcWctlus  l.t.  injrade  emancipMberor. 
62  K^fnftatutum  vel  conjuetudo  aUcuiUs  loci  ct- 
iam  extraneos,  qui  de  iure  teftamentift- 
tlioncipnonhabtntJhabUiurtpoJfitadtt- 
ftandum. 

4}  Auttorts  ejr  orgumenu  quibus  negatiuafen- 

tentia  defenditur. 
44  jguidobtineat  ihpirfona  mnUtrujqu*  ex  Ugt 
municipalicilraprafcripum  folennitatem 
contrahereprohtbetur. 


42  J%ui  cum  aUo  contrahit  certus  cff,  vtl  certus    4$  Diftin£I;§  Aretini  ejr  T iraquclli  in  quteftiono 


ejfe  debet  conditionu  tius  cum  quo  con- 
Frahit. 

4J  Jgnorantisnullum  confinfum  eJfL  ♦ 
44  InredubiaJequendumauodverifimiUft. 
4$  K^inmaterdotemprofiUaconftituens  eonfut- 

tudincm  domiciUi  ipfius  mariti  Jequt  tc- 

neaturl 

44  DiUmmateoftenfitm  matrtmeodemiure  vti 

debere,quofiUa. 
47  Non  matri  /cdfi'4*compettrtd§:urepetiti§- 
nem%niftaUerconuencrit. 

45  \^in  Ux  exigereff.  dc  iudic.  inttOigtnda  ftt 


propojiu. 
46  SententiaAuttorit. 

67  A»  Jiatutum  veiconfuctudonon  idoneis  per. 
fonis  teftamenti  facJioncm  tributnS)  tiiam 
Ucumhabtatinbonis  altbifttis? 
6$  Trimembris  dtjlinclio  BartoU. 

69  Si  itxmunitipalitin  remconcepta  ftt  tjr  pro- 

intra  fihts  ftatuenttum 

fit**Uenationcmfineccrtaobferuattont~>% 
tunciiiudvbifr  locorumferuandumefft^\ 

70  ^uidiuritfirfiUxmunieipalieconcepufit  in 
perjinas. 

dcbonisimmo&Ubusqu*  inaUapronimu   71  ConfideratioBaUUcircMhantquteJiiontmton. 
ftnti  futata. 
44  DiftintfioPurpurati  drCacciaiupi.  f2  Sututaodiofafinesprohibentiumnonextedc- 

to  Interejfe  an  ftatutum  ctnferatur  in  eertam  rty&argumtntaquibushdt  opimo  defen- 

partemdotisvelheredit4tie,anveroin  bo-  iitur. 

namobiUa  vel  immobiUa.vt  hic  conjut-  7*  ContrariaargumenuSalycetiejrFrMncifciA' 
tudo  regioniiyvbi  res ftU  funt ,  fpetfari  de-  rttini. 


beat,  iUk  vero domictUiipfius  mariti. 
$1  OmnesUgesitainterpretandns  vt  aUquidopt- 
rentur. 

$2  AquaUt4siuruyquoadJUripo:eftJtmperJer» 


ft  TAcititjrexpreJfieandemvimeffefoUrtJ. 
f4  Declaratio  gUJpe  in  l.  i.ff.  dc  eo  quod  etrt. 
Uco. 

ff  i^Anin  reftitutioneinintegrttm  locus  iudicii, 
an  vero  contracius ffetlari  debeat? 

fj  K^An  eonfuetudineintroducipoJfityVtttfld- 
mentum  coram  minore  numei  o ,  quam  ft- 
ftemteftiumvaUdt? 


74  \*An  confuetudo  AngUa- ,  quu  primogenito 
mnia  bona  paterna  defert  exciufis  frit\ 
busejrjororibus,  quibusduntaxat  aUmtn- 
uferuentur.Ucumhoheatin  bomsindalti*, 
veiBelgioJitis? 
7f  Voru  Doc7orum  fententu  in  prtpofiu  qtu- 
fiiont^j. 

f6  Salycetiopinio  exifttmantis  Uges  patria  injpi- 
eiendstsfitbidemmortttutquisfttytjrdomu 

ClltUTTt     1 M  l/ £ tit  y  sllM^  Atit CTTl  olsttrtCfC tf% 

KjfngUa  domum  habeat  ejr  dtfunclusfit, 

77 


^tAufto^ 


Tir.i.dcfumm.Trinit.&fideCatM?I.  3 

fS  \^4ucJorct qui  defcndunt  confuetudincm  «r-  licJa  atibi  funiri  pojpnti 

iufqucprtutncuJfecJandamejJLs.  to$  Stdtutumn$nvd/erevtciucmdatbitffndent 

79  Vndectm  drgmuentd  quibut  hae  optnto  djfcri  definitd a  fidtut$pcend djficidtur. (ypor.de- 

poffe  vidcatur.  rata  in  hanc  rem  nonnut/*  rationes. 
/o  DifitncJio  Bartati  inter  legem  municipalem,    t$$  Dcclaratto  Bartoli  circa  propofttam  quafiio- 

qudinremconeeptafitrjrinperfonam.  ncm. 

St  ObfcrudtiodutJoris  inprafentiquafiionc^.  107  Anpoenaleflatutumciuemalibi  dctinquetcm 

S2  Confutatio  argnmcntorum  Saljceti.  comprehcndati 

Sj  Inte//eausUxreJaipto.§.Jm.ffdemttner.d'  t$S  SententiaaucJoru. 

honor.  t$p  Flagitia  non  ex  loco  ne%  exconfuetndineho- 

S4  Jntcilecitts l. nuUt. C.dc eptfc. & c/cric.  mtnum aflimanda jcdcxmodedc/it/i. 

i  <  <j>uidiuru  fit  in  fuperiori  cafu  circa  res  mo-  tto  Ceffante  fcandalo  ccjjare  quo%  ejfccJum  eitto 

btlesi  rati$ncintr$iuctum. 

54  £>uti in  acJionibutobtineat.  ttt  Iudicem  origtr.  is  &  domicilii  poffe  etiam  ct- 
tf  An fiatuta  qud  fanninas  it  fuccefftone  ar-  gnofcereicietic/isa/tbi perpetratitfi cxie- 

centfintfauorabttiai  fimtioneturucemmm.u  pro  maL ficiu  ha- 

55  Senterttta  Albcrici(jrali$rum,qua  hacfiatuta  bcnda fint. 

oiiofa  cJr  rcfiringenda  iudicantur.  112  J$ua  pcena  Jit  infiigenda  ratione  huiufmod» 

S9  Anfiatuta  ,qua  a/tquid permittuntin  bonie  dc/icJi. 

diucrfjtdttionulocumhabeant.  113  An  tudex  originu  per  moJum  inquifttiovk 

90  Jnfirumentum  tabeUtonis  a  magi/lratu  cerU  procedercpojpti 

ciuitatis  creati  cttam  ahbi  fiiem  impe-  114  ^ucJorcs  ejr  rationes  pro  negatiua  fcntcn- 

trarcj.  tta. 

$1  Teflamentum fi/iifamitias,  qui  aucJorttate  le-  tt$  x^iucJom  (frrationes pro fentcntia  ajfirma- 

gismunicipa/ts  tejlari pafftt  inbonisalteni  tiua. 

territorii  /Mm  nen  habere^.  tt6  Reipubtic*  mterejfe,  vt  crimina  puniantur. 

$2  Anie/ttia punienda/itt fecunium  tonfuetm-  117  Aucloritatesfacrst  Scrtptura  ,qusbusti  con- 

dincm  & ftatuta  locorum  in  quibus  aimifi  firmetur. 

JaJint,anJecuniumiuseommune,anieni-  ttS  SujficereairctincndamicciJi$ncm,quoi fu- 

quejecundum  iegesptttrui  perfint  idanea  rationes,quamu  is  vna  ceffct, 

93  Di(/inctioBxrtoti&aLtoruminterprctum.  119  DtfiincJtoaucJ$rucircapraccientemquaj/i$~ 

P4  Anignorantiafiatutialiquemexcufet.  ncm,  an  iuiexorigtT.uveliomictitiinqui- 

fii  Conc/ufto  aucJoris  circa pugnantes  opiniones,  rerepojjiti 

intcreJJc  an  peena  (iatuti  atiquam  propor-  rjo  JVuis  efieciusfr.fcntcntis parna/is  cum  iifitn- 

tionem  habeat  cum  iuris  ciuiiit  iiffoji-  tiioneBartoli. 

ttSMCj}  izt  PrombitionemcircaperfonamfacJamiurit- 

96  Ex  dtutuma  habitationc  confiitui, an  extrtt-  diclionit  terminos  non cxccierenift  flatum 

neus  notam  habucrit  conjitedinem  & fia-  .       perfona  tonccrnat. 

tuta/ocivbtie/tquit.  122  Scntentiaminfamiacirtxcommunkatiar.it 

9/  Extraneum  non  excufari,ft  vccJigal  non  f$l-  perfonam  perfiringcrc ,  &  proptcrea  n$ta- 

uertti  tumvbiquelocorumcomitari. 

9S  Ancxtrancusic  ictiftoatibicommifftanali*  t2}  Anpub/icattobororum perfcntentiam  infii. 

ciuitate  c$  rceripojfit  ?  cJa  vbi%  vim  fuam  exjerat,  qua  in  rc  exd- 

99  Con/uetudtne  comparart pojfc , vt  de  deticJit  minatur difiincJio  Bartoli, 

atibicommifiuquupuniripojfit.  124  Rationalctautatiosojficta/cs  nopojfe ftbi  da- 

too  Scclerd  in  diuerfd  dtttoncperpetrdtd  impunu  mndtorum  bona  vindicarc^. 

tdtedonanda  non  ejfc,  ejrquomodo  iUud  tn-  12$  An  commodd  cotfifcdttonem  cedant  ipfi fcu- 

tclligcndum.  ddtdrh. 

VI  RdttonesexquibutcxpedidtdeticJdcocrceriin  126  x^rgumcntaquapra  vtrdque parte  expen- 

iocit  vbi  admijfa funt.  duntur. 

j$2  ^ttiiiurisfitfiie/inquesai/ocumietic/ivcl  127  FeuiatariumnuUamiominiiparteminfcu- 

demicttii fui  nunquam  reuertatur?  do  haberes. 

toj  ^ttandoincompctcnsiudexanimaducrterc^  12S  Proprietarium  habercplenijfimamc9ercedi. 

in factnorofos  tojiti  129  UWoderatio  Alberici  circa  propofttam  qttd- 

104  An  tutespopu/tfxdareconiuncJi  obdelicJa  «•  fiionem,  interejfe  an  irrogttur pcena  pccu- 
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niaria^an vero  qua  damnum  rei  immobi-  didifle  rcligio  vfquC adhuc ab  ipfo  1  nfi n iii- 

titcontineat,  vtprimo  cafu frutiuariutfc-  ta  declarct;  hoc  cft*  vt  fccuntlum  apoftoli- 

cundo  vero  dominut  rei  audiatur.  eam  dodrinam,&:  cuangelica traditionem, 

rjo  SipubUcatio  benorumiurefteciatiinducatur,  Patris,  &  Filii,  &  Spiritus  San&i,  vham  dci- 

tttudtocumnonhabereinbonitaUbiJitit.  tatcm  fub  pari  maieftate  &  pia  Trinitatc 

tjt  ^uid  turUftt.fi  in  diuejfts  tocit  eadem  con-  crcdamus.  fctcnim  cii  totius  a&ionis  prin- 

fuetudopubUtandi  obttneat.  cipium,f  atque  finis,motor  vniucrfi  fit,  ad-  7 

4j2  Jjhtopactoincorporatio fistinpubUcationes  co  vt ad  cum  in  omni  rc  inftitucnda  confu- 

bonorum  exiurecommuni.  gcre  dcbeamus,  /.  /.  infr.  de  veteri  iure  enucl. 

committendum  nobis  non  fuit,vtcircaco- 

Vm  lurifprudcntix,  &  gnitionemipftusvacillaremus.autpcrucr- 

cius facultatis  aflcrtori-  lis quibufdam crrorib. implicaremur.  Qua 

bus.ncdumillcfinis^qui  inrcnoneft,quodnosfollicitcrcap.£tt4//4 

intcr  alios  excellat ,  icd  S.Afaria,drcap.quain  Ecclcfiarumtcxt.deconftit. 

tquibonotum  fincs  o-  quibus  comprchenditur,  non  cfle  fxcula- 

mncsvifua  comple&a-  riumPrincipu,dcrcligJoniscauiT*atquic-  8 

tur,  vt  pacis  &  iuftitix  quamftatucrc.  Mcminiilecnimdcbcmus, 

bonis  Rcipublicx  fbcicrate  conftabilita,  /.  logUm  intcrualluni  eflc  intcr  cauilam,quid 

vtvim.j Jjute iujlitia  rj?iur  1. r.  de  luflian.  Ctd.  tcmerc de  legc  diuina  diiponentis,,& cius, 

confirmand.  §.  mcrito,hommc$  bcnc  &  bcate  qui  ca,qux  fcmel  lcgc  ftatuta  funt,  K  Cx  co- 

%  viucrc.  fLr.  ^fin.ffdeiujitt.ejriur.  l.vnic.ff.de  icnfu  orthodoxx  ccclcfix  interprcrationc 

nundinis,  &  hac  corpmis  cohipage  ibluti ,  indubitatam  habcnt ,  feruari,  &  li  quid  in 

iempitcrnam  animx  ialutem  nanfciici  pof-  contcmptum  pcccctur,  pccna  improbitati 

fcnt.hacl.item  Lpenult. injr. ad i.Iuiiam repet. I.  debita coerceri  iubct, quod propric oificio 

rem  non  nouam  tz.  fic  etcnimattcndentes  de  Pricipum  continctur,  c.prjnctpes,capuubniM- 

iudic.confcqucnsquoqucfuit,vtccrtis&  fratores^i.q.^.  ™ 

3  indubitatist  principiis,  quorum  veftigiis  Conuenientcr  itaquc  iidem  Impcrato- 
tanquam  filodu&i,  ad  hanc  metam  con-  rcst  dcmcnti^ nomincillos  condcmnant,  9 
tenderent,nitcrentur:nimirum  illis,  qux  £  qui  ab  hac  fide  dcfcifccrc  non  crubefcunt, 
t.$.t. ff.de iuftitia ejr  iure:  infinuata ,  iacerdo-  &  pcrfeucrantcs  in  cadcm  cxcitatc  &  per- 
tes  fuos  licitum  ab  illicito  fcpararc,  xqu  um  uicacia  variis  pcenis  afTkiun  t.  Nam  &  diui- 
abiniquo  fccerncre  docct :  in  fumma ,  qux  na  vindi&a  illis  intcrminatur  ( quam  haud 
illaqux  bona  funt,  commcndcnt  atq;  prx-  fcio  vtru  glofla  noftra  ritc  cxcommunica- 
{cxm*ntil.*ff.delegtbus.l.t.etr2.de  vetert  iurt  tioncm  interpretctur.cum  intrahos  fincs 
enucleando,  contraria  repudicnt  &  fubmd-  vltio  diuini  numinis  confiftere  non  iblear, 
\xc2XiX.,d.l.t.§.rjnprooem.6.decret.c.eritAiJlinU^  cap.firmiffimetenesextrJeheret.)  dcindc  infa- 
4.itemc.cumfatit  dijl.82.  c.i.difinil.  4.  t.  capita-  miam,tertio  corrcttioncm  corporalcm ,  vt 
lium.  29.  §.finaU.  ff.  depaenit.  Porro  cum  quid-  1.2.1.  cfuicun^.S.§Jcicnttbut  cum  §.Jecf.Cjeherc- 

4  xquum  aur  t  lniquum  ,itcm quidliceat,aut  ticit.  Cxterumcum  /.  t.ejrljt.inJrJereb.cred. 
contra prohibcndum  fit ,  non  cx  naturalib.  ejrt.cfuodjideferente.  2t.ff.  de  dolo  malo ,  caueri 
&duilibuspra!ccptis,/.^»^y£^.//^.^<»/^,-  t  vidcatur,  fupplicia  humana  excrccnda  10 
f/,  fisd  etiam  ex  inftitutis  diuinis  petendum  non  cflc,  vbi  vindi&a  diuina  locum  habct, 
fit,  tinterctaras.4.hoctit.  c.lmperatores.dijl.  o.c.  nc  pugnatia  hxc  videantur,diftin£honc  rcs 

ji5rgf.ij/?./*.&illa,tqua:digniorafint,cxor-  adcocordiamvocandacft.  Quarritur/./.^* 

dinc ctiam prxfcrcnda intclligahtur , /. r.ff.  2.  t inf.dereb. cred.  an  is ,  qui  abufus  fit  Dci  1  * 

JeJfat.bom.conCidcraxc  Iuftianum,  &  ab  illo  nominc  &pcicraucrit,cum  a  partc  ipfi  iura- 

dcfignatos  anteccflbres  fecuTe ,  iudicandi  mcntum  dclatum  cflct,in  aliam  pcenam  in- 

funt,quiabco,quodnobis  crcdcndum  cf-  cidat,quivltionisdiuina:.  Etnegattextus» 

fet,  id  cft,quareligione  imbuti,  felicem  rei-  cum  dc  pcriurio  altcrius  tcmere  quxri  non 

publicxftatum,&xtcrnam  illam  bcatitu-  debeat,  &in  arbitriolitigatorisfucritiura- 

dincm  polliccri  pommus,initium  fcccrint.  mcntum  dcfcrrc,  aut  no  dcferrc;  vndc  cum 

Propouta  igitur  conftitutione  Imperatb-  ius  fuum  rcmifcrit,  conqucri  non  potcft ,  L 

rum ,  Gratiani ,  Valcntiniani ,  Thcodofii,  pen.infr.depacl.  Acccdit,  q,  multum  interfit 

^bftcnduntillamtrcligioncmcomplcitcn-  intcr  radlum  ipfius,  qui  pctulanter  atquc 

4am,q  ua  m  Diuum  PetrumRomanis  tradi-  confulto  iurat,  tftduo.ff.tuiureiuran.  &  eius» 

qui 


Digitized  by  Google 


i  -                   Tit.i.dcfummaTrinit.&fideCathol.  5 

cjui  idimpetu  &  quodam  calore  facir,  d.i.2.  dationcm.vel  vinum  in  minori  menfuTa  o  f- 

infJercb.crtd.drwU.  glofl.  vbi  eandcm  qu$-  ferre,q,  cadi  aut  Brcntx,vt  vocant,nominc 

ftionemaccutatius  perfcquimur.  Diucrla  &numeroquidemrelponderet,fcdnonz- 

cftcauflaeius.qui  inhxrcliplcucrat,  quiq,  quemultu  caperent,autoftcrreaurcos  Bo- 

ctia  aliis  ruinz  & offcnfionis  cauflam  prx-  nonicn(es,qui  no  fint  ciufde  bonitatis.Hac 

hct%'..adabolcdam*xtrJeh*rtt&dJ.qtticHn%.  in  quxft.Bart.A/r jt.14.ejr/eq.  ita  rcm  digerit, 

S.infrjcod.ttt.  Scd  hic  in  alium  obiccm  im-  intcreflTc  an  loquamu r  de  ftatuto  vel  colue- 

pingimus,  qui  &  ipfc  fubmoueri  dcbct,  q,  tudine,  qcotractus  lblemnitate*f  rcipiciat,  \$ 

2  cum  infames  teftimonium  terre  ^nequear,  an  vero  htis  ordinatione.an  &dcniq>  caufl^ 

i.}.§.fin.jff.  detefttb.  hxrctici  autem  inde  non  principalis  definitione.  Primo  calu  ait  nos 

urccantur,/ '.fin.infr.de haret.  iidem  rame  hac  dcbcrc  inlpiccrc ,  quid  lex  municipalis  auc 

lege  infamcs  appellentur.  Exhacdifficul-  confuetudo  cius  locidccernat,vbicontra- 

tate  glolfa  hic  tn  verb.diHtna.Cyn.n.4.  Odof.n.  ctum  eft,  vt  in  cxemplo  fideiuflionis  dandx 

j.Eart.n.ii.ejrfeq.  Baid.n.fS.Fuigofn.t^.Saljcn.  a  nobis  propofiro.  Idcmq;  obtincrc ftatuo» 

/7.  Iafn.4 ita  lefe  cxpcdiunt,vt  negent  hx-  li  in  contrahendo  maior  vcl  minor  folenni- 

rcticum  co  tcmpot e,  quo  l.finJe  haret.  pro-  tas,quam  ius  ciuile  prxfcribat ,  tcquit  atur, 

mulgatafuit,intcr  infamcs  annumcratum  putaquod  ribrimercatorumplencprober* 

fuiiL^iucrfumautemclfci  fi conftitutione  quod  aducrlatur  legi  infirumenta  cejr  l.ra- 

nouW:nam  G a z aros inf.t od. ut. dt haret. in-  ttones.tf.ejr •  l.exempip.? . infr.de probat.  Autcon- 

tucri  vclimus.  Ad  lcgcm  prarfcnrc  rcfpon-  tta  reccptumcne,nullumcontractii  valere, 

Xj  denr,f  duplicem  infamiam  quandam  efle,  qui  fcripto  comprehefus  non  fit,  Uotradttf. 

iuris&facti.Iuris,vtoesilli,quircccnfentur,  t<f anfi.de/idJnfirum.aut  quifubgcftorum  te- 

i.t.ejrtot.tit.jfJehuqHinotanturinfamia.lr&dn,  ftificatione  no  intcrcclfcrir,contra/.//»/r..f. 

vcluti  cuius  opinio  apud  bonos  &graucs  vi-  jfJefidJn/lrtt.ixontrahitur.4.jf.depignorib.t)zo- 

ros  cx  certo  facto  lxfa  lit.  l.ea qua pater.tj.I.  bant  hoc  ptimum diftinftioms membrum 

verbum.rrJnfr.exquib.cattfin/amiaerogetttr,!.  hocloci  k\bci\c.n.2\.Baid.ntt.S}.Fttlgofn.tS. 

t.jf.deobfeq.a  itberuprafi.  Exiftunt  tame  non-  Saiycjt.^.Cafirenf.  n.  u. Iafonpoit  Cynum  nu.^6. 

nulli  cafus,in  quibus  line  diftinctione  tcftes  PupuratM.  /w.aflcrens  talem  Bartoli  conclu- 

cflcpofIunr,quoscnumcrantIoan.Andr.&  lionem  communiter  approbatam.  Cozad. 

VmotmJncap.fin.extr.de tefttb.  confil.49 .ntt.14.  Alexand.confd.37 '.»«7 -voi.2  Ce-  • 

His  legis  noftre.  oflcndiculis  ita  fublatis>  fhal.confil.t7o.n.2t.vel j.  Andr.Gaii  itb.2.obfer. 

H  rcliquu  eire  videtur,vt  quxftione  f  a  glofla  t2i.n.2.Mynftng.obfer.S2.cent.4.Parif.conftl.  12. 

propofitam, anfiBonomcnfisconucntatur  Mu-  n. 4f.ejrfeq.voi.<.  inferendo,  quod  li  cx  dcfi- 

tinajudtcm debeat,fecundJ ftatutaejrconfuetu-  nitioneftatuti*j*certu vectigal  deiplbcon-  \y 

dtncsciuitaiu  Bononiefis,an/ecundu  iegem  muni-  traetu  exolui  debeat,  id  xque  agnoicerc  dc- 

cipaie,  ejrmoresMutitu  receptos? expediamus.  berecxtrancum  atq;  eum,  qui  vel  ciuis  vel 

Quamuis cnim fatis  alicnum a  dcfinitionc  incola eft, argJ.maguputo.§. tiiud.fi. dereb.eod. 

.   prxfentis  lcgis  vidcatur,  ramcn    quxftio  qui  fub  tut.vei cur.Junt.  Idq;  confirmari  pofle 

ncdum  vtilis.fed  &  quotidiana  fit,  &  no  in-  vid:tAJtArg.ififundM.<sjfJeemc7.ciuxitACO* 

conucnics  cxiftimari  dcbcat,  q,  initioopc-  pofitaeft.5/^W«yi/«Mm/,w  cefuetudine  cius 

ns dc  duab.  iuris  noftri partibus,  legc  &  co-  regionit, tnquonegptiumgefium  esJ pro  tuilitont 

{uct\idivic,vt§.co»/lat.Infiit.deiur.natur.*ent.  cauertoportet.  itcml.34.lf.  dcreg.iur.qua  er-  . 

ejrciuii.  nonnihil  cum  glofla  &  Dd.  diliera-  iam  fubiicimus.  Semperin fiipulationibui&m 

tur,confido,  mc bcncuolo  lcctori hoc factu  catervcontraclibtts  id fequimuryquod afiumeff, 

hauddirficulterjpbaturum  cflc.  Ponamus  autfi non  appareat quid  ac~htmcft,crit  confequens 

j  j  eninvf  BononienfemMutinxc6traxiflc,v-  vttdfequamuryquodin  earegtone,in  qua  aclum 

bi  ex  Confuetudinc  inualueiat,vtratione  c-  eftfrequentatur.Eodcm  referri  potcft  Lt.infr. 

mctionis  ctiam  fideiuflbr  darctur,  quod  iu-  de emaneip.1.  t.quemadmodum  tefiamenta  apcr. 

ttcini\inontcqmtit\xt.i.iUud.ffJeetttcJ.l.qui  Sccundum  Bartoli  mcmbrum  probari 

rem.C.eod.tit.scX  imagmemur , vinum  quod  vidctur i.}.$fi».jf.de  tefiib.  quodcclaratur in 

Bononix  folui  debcrct,venditum  fuilfcaut  euocandis  teftibifs  eifc  fpectadam  tori  con- 

ccrtosaurcos  promiflbsclfc,cummeliores  fuerudincm.  Eodcmquc  rcfcrripoflunt.  /. 

Mutinz  cflent,q  Bononix;  aut  vini  mcnfu-  cumciericu.isJnfin.  ittfr.  deEptfe.ejr  ClericJ fin. 

ra  etiam  diuerla ,  &  promiflorem  Bonohiz  infr.de  iniuriu.§fin.Infittut.defatisdit.  Ncquc 

iudiciointcrpeUatum,fecu{arc  fidciuiToris  duTcntiunt  auc^orcs  fupra  a  nobis  relari. 

A   }  VtBald. 
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Vc  Bald.Salic.Caft.Fulgof.lafon,PariC Alc-  Mynfingcrus  cent*.  ob/eruat.  S2. rtttm.  4.  vbt 

xand.  fimiliq;  modo  Purpurat.  ».  192.  qui  iU  idcm  fcncicntcm  allcgat  Nicolaum  Eucr- 

lam  opinioncm  cdmunem  rcnunciacPor-  ardum  confil.  7S.  Iacobum  dc  Arcna,  Oldra- 

roIaf.»«.$7.idctiam  accommommodatad  dum,SocirLC0nJi/j7f.Mcx&ndJib.j.c0n/ifor. 

18  i"  inftrumcncum  quod  contra  difpoiitio-  nu.t.confiL)7Jtum.7.eodJib.  Scd  vidctur  rc- 

nemiuris  Lminor2j.annis,tuifidcicommijfum.  cipcre-fnonnihil difficultatis  /.  j,  ff.de reb.  n 

^^^«r/Wr.cxauthoritateltatutiautcon-  4uth.tud.p0pd.  itemLcontrax1Jfe.11.vbi  dici- 

fuctudinis  paratam  cxecutionemhabet.a-  tur  concradtum,nonvtiq;colocointclligt- 

deo  vtncquc  libcllioblatio,  ncqj  litis  con-  tur,  quo  ncgotium  gcftum  cft,fcdquoiol- 

tcftatio  lit  ncceflaria.  Sedhis  omillis  finc  ucndacftpccuniaadeo  vtvidcatur  is  locus 

ftrcpitu&figuraiudiciiprocedarur  cx  for-  confidcrandusefle ,  nonfolum  ficra&ctur 

mxcLfepccontingit,  de  verbor.fignif.  vt  fciL  fi  de  vfuris ,  aut  eo  quod  intercft ,  vcl  fimili- 

alibi  confedum  fit,  nihilominus  idcm  be-  bus ,  qua?  cx  poftfacto  emergcrc  folent,  fed 

neficii  habcat.  Laudathuius  ientenciarau-  ctiamfiagacurdehis,qu2cxnarura  ncgo- 

thores  Anchoranum,Baldum,Romanum,  tii  prxftanda  fint,vt  cft  euictio,  dupla?  il- 

idcmqucfequiturPurpurat.»iW»./oi.habcc  laco,mcnfura,  pccunix,qux  foluenda  fic, 

tamcnhcccxplicatiomodumfuum,vt  in-  definicio.  Acccditquodlexrxrgrrr  6 s-ff.dc 

tclligaturdcordinc  iudiciario. Namfilcgc  .  iudiciit, idem quoq;  innuere vidcatuj^um 

municipali  ctumhoc  obtincat,vt  nihilob-  nihilfpccialcinc<ujiadonsJhuucndWh  ht, 

ftantibus  cxccptionibus  pcremptoriis  cx-  nifi  nominatim id  comprehendatur,  arg.L 

cjcutionis  partcs  accommodandxfinchoc  /. infr.depetit.  harcd.  adcovt  Fulgol.hic»*, 

cafu  idcmminimcprobabimus,quodhxc  19.  incontrariamfentenriamabcat,&do- 

controucrfia  ad  tcrtium  partitionis  inftitu-  ctores  cuiufdam  inconftannx  coarguat,  1  n 

txmcmbrum  pcrtineat,  vt  non  immcrito  finecamcprofcrchxcverba.  Oroportettrstn- 

Barc CaftrcnC Alcxand.& alij  LkDiuo Pio it.  ftre  cum  doclorib.kcccdit  quod  lex.i.ff.dt  v- 

§.Jententiam,  aliud  hoc  cafu  probandum  fta-  furit,  videatur  dcfinirc,  vfurarum  modum 

tuant.  cx  morc  rcgionis,vbi  concractum  cft,  con- 

Supcrcft  icaquevlcima  diuifionis  no-  ftituendum  efle,vrnonincclligacur  cfledi- 

ftrx  inucftigacio, quid  iuris  fic  fi  dc  caufx  ftinftio  facicnda,  an  ex  poftradto  aliquid 

*9  principalisdefiniciGnefcractccur.  Scatuic  prxftandum  fic  ratione  morx,  anvcro  cx 

cnim  ldcm  Bart  ».^.referre,  an  difccptctur  nacura  conrractus. 
dchis ,  qu.r  infunc,  auc  prxftanda  unc  cx       Inhac  difficulcacc  cxiftimo quidcm.no 

natura  concra&us ,  vt  l.  exempto.  n.Jf.  dcacl.  facile  a  reccpta  diftinftionc ,  quam  proba- 

tmpt.cjr  vendlr.  eod.  tit.in  his  obfcruandura,  runt  etiara  Baldus  &Caftr./»  l.i.C.vbtconmt- 

quid  prxfcribant  conftitucioncs,  aut  mo-  »/,quiccrtolocodarepromifit,recedendu> 

res  Loci ,  vbi  is  inftitucus  eft,  d.  Lfifundus.  6.  quod  ne  Fulgofius  quidem  faccre  fuftinuic, 

ff.de  euicJion.  fine  diftin&ione ,  an  folutio  in  Doctor  alioquin  refractarius ,  non  taraen 

tlium  locum  collata  fican  non  docis  tamen  culpam  c6tracturum,fi  fub  diuifioncm  f  a- 

cz\\&cxccvxz.UxigercJsJfJciudiciit.  Quod  liquam induca,iuxca doctrinam l.2.$sontr*~ " 

fivcro  quxracurdchis,quxinfcrendafinc  riuminf.dcveieriiursnucLSta.tuo  icaq;,quod 

propccr  moram  auc  ncgligenciam  cx  poft  fi  concrouerfiafic  dc  modo  mcniurarum,'& 

XQ  facto  -f  commiflam,locum,in  quemfolutio  cxterisjquc.  cx  nacura obligacionis  aut  con- 

reie&a  fic,  &  quid  iura  municipalia  ibidcm  tra&us  vcniunt/pc&arc  nos  debcrc  locum, 

induxcrint,  nos  dcbcrc  inipiccrc,  videliccc  in  quo  negocium  gcftum  eft,  ideoq;  2tg.d  L 

fi  ccrtus  locus  promiflionc  comprchenfus  fi fundut.6jf.de  eutltton.& IJcmper  in fUpulatit* 

&t>*rg.Lvinum.22.Jf.dereb.  credit.fi cert.pet.  I.  mb.sa-ffdcreg.iuris,  quarum verbaantea rc- 

in hac.j.ffJccondicJ.  tritic.  item  Li.ff.de  vfurit,  culimus ,  Acccdic  lex circa  19. C. locati,  vbi  in 

vbi  ccxcum  cxpreiTum  cflc  dicic  Hanc  Bar-  caufa  rcmiflionis  iubcmur  confuetudinem 

toli  doctrinam  commcndanchoc  lociBald.  rcgionis  fpc&are  ,itcra  Uicet  S.eodjit.&l.cx- 

num.pt.  Cafircnfis  nu.uSaUcetut  num.4.  Fulgo-  cepto  1S.e0d.tit.  idquc  prxter  Bartolum ,  Bal- 

Jiusnum.iS.lafon  num.<p .Purpuratus  num. tof.  dum.Caftrenfcm,  Fulgofium ,  Purpuratus  » 

&/ea.  poft  Caccialupum,  Thomam,  Do-  »/V»».ioy.vbihanccommuncmconclufio- 

cium,  Alcxadrum ,  Socinum ,  ab  codem  in  ncm  vocat,  &  cxtcros  quos  fupra  rccenfiiu 

hanc  rcm  acccrficos,  fubnectens  numjoo.G-  in  diuerfis  mcnfuris  dctendunt:  itcm  Albc- 

bi  vidcri  hanc  fcntcnciam  communcm,  nejnlfijundut.ff.deeutcljt.s. Addotsooi^ti* 
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re  omnia  fpetHdum  cflfc ,  quid  vcrifimilius 
fit  iuxca  rcgulam  iuris ,  in  oblcuris  infpici 
folere,quod  vcrifimilius  eft,aut  q,plerun- 

x 3  qucf  dctiColct  Jji^ttcmLquotiens^xodjit. 
quod  quocicns  idcm  vcrbum  duas  ientcn- 
tias  cxprimic ,  ca  potiflimum  cxcipicnda 
licquac  rcigcrcnda:  apcior  eft.  Vndc  fi  cx 
prarccdencibus ,  vd  h  cx  fcqucntibus  ap- 
parcrc  poflit,dc  quibus  aureis  autmcniuris 
cogitacu  fit,  id  fcqucndum  arbitrarcr,  arg.t. 
tmteump4.&  L  Titia  134.  §.i.f.de verb.obitg.t. 
4.  §. fin.ff.de  fact.  vcl  fi  cx  rei  pretio  vel  ca  re 
quar  permutctur,  idconftituipoflit.<wg./.'. 
JJ.  de  reb.  dubtie  &  L  eum  quidj  .ffde  reb.  tred.fi 
eert.fet.  gtojf  d.  l.fimfer  injitfutat.  &  ibtdem 
Dccius.  C/flrxandcr  confitjj.tibj.  nu.$.K_Andr. 
Tiraq.derclract.confang.$.i. num^4  gtofja.it. 

Ncc  eft,  quod  nos  torqueant  lcgcs  fupra 
a  ndbis  allcgatar:  intclligitur enim  quis  co- 
traxifle  in  loco ,  in  quem  folutioncm  com- 
tulit,  vtibidemconucniripoflir,  &  abfcn- 
tis  bona  poflidcri,  &r  in  caufam  iudicati  co- 

M  uerti,  vtcolligcrc  licct  cxLi.  x.&y  "ff.de 
rcbjtutb.tud.fofftdend.  Idcm  quoque  dc  vfu- 
ris,quaerationc  moras  pendenda?  funt  dici 
poccrit,cum  mora  non  ih  loco  contra&us, 
autrcigeftx,  fed  inloco,inquo  pecuniaf 
explicari  dcbebat,  commifla  fit,/./. &i.ccn- 
tumcafuaS.ff.  deco  quod  certoloco  t.quaro  100. 
ff  de  folutiontbue.  Vndc  fecunduro  loci  con- 
fuctudinem  vfur^,  itcm  id  q»  inrerc/lmaio- 
ri  vel  minori  in  quantitate  iolui  debet.  /. 
ideo  j.Jfde  eo  quod  certoiocoj.  vinit22.ffJerebi 
ered.fi cert.  pet.  l.mto.  3.  §i  fi  fervendttorem. 
ff.  deact.emft.&vend.i.inbac.3.  Jf.  decendtft. 
triticar. 

Nec  pranudicii  quicquam  arferct  allc- 
1 6  gata  t.i  .fl.de vjuruyiutx  e  nim  f  eftimanda: 
iunt ,  ex  confuctudine  regionis  vbi  con- 
tra&um  eft.ii  folucioin  aliumlocum  con- 
cepta  non  fit ;  quod  fi  veroilludeuenerit, 
ibidcm  quoquc  dontraxifleccnfcbitur,  d.  L 
eontraxiffei\.ffdeobtig.idc\\  proptcr  rationcs 
iam a  nobis  commemoraras.  Quod a  t. ex 
igere.ff.de iudiciit,^  pcriculi  eiTcpoflit,faci- 
lc  liccrctdcpcllercfi  candcmlcgem  non 
dc  modo  dotis  reftitucncle ,  aut  cx  con* 
iuecudine  lucrande.  intelligeremus ,  fed  dc 
faculratc  conueniendi ,  ica  vt  eandemin* 
terpretationem  harclcxrecipiat,  quam/./< 
ff.de reb.autb.iudtcum  feffdenjLzffctipCitttus» 
quam  fanc  confirmare  videtur  inicriptio 
tituli  dc  iudiciis.  &  vbiquisquc  agctc  vel 
conueniri  dcbcatitcmcollatio cum/./W/, 
abfent  10.  %.  1.  &  fiq.  ff.  dt  tudtit  t.  omnem 


rinit.&fid.Cathol.  7 

20.eodem.tttul.  qusc  manifcftant,qucm  con- 

ucniri  poflc  in  loco  concra&us ,  quod  in 

mariro /.*•*/£«?,  ficri  dcbcre  negac  \  quod 

nonidgcnus  concra&usiic,  vccumlocum 

ipectari  oportear ,  in  quo  inftrumcnrum 

docis  fcriptum  cft,  quam  cum  in  cuius  do- 

micilium,  &ipfamulier  pcr  condirioncm 

macnmoniieracrcdicura,ied  quia  confen- 

fus  interprctum  f  vt  Barrol.  tbidemnum.i.  *8 

Atberie.n^.  BalAff*.  /.  &2.  Angel.  nu. ).  Ca- 

ftreniis  num.tjnfiualeclura  Aucnontcnji  iccm 

CaftaL  Bart.  hicnum.17.  &.fiq.  Jafonis num. 

60.  Purfurdt.num.tij.SoXiccUiu.o'.  A  bbat.  ext. 

dcfjonf.n.  u.  Felin.»..?*.  poft  Andr.  dc  Bucr. 

&aliosabeode  mhanc  icntcntialaudatos 

Nic.Bocr.  in confuet.  Bitunct.i.  tonfutt.matrt. 

Rodor.Soari»  /.  uit.de  Lucro  dotu  /tb.jfort  6. 

/fw/.<5.Archidiaconi  &  Domimci  :u  c  :Lud 

vt  dtft.AlcX3Ju:on/j2fi.iib.7.n.io.&  13.  Dccii 

tonftL4oi.n.i.&2.l^iAzc.CouzTjnJuacfitom. 

aditb.4.decretxat}./.n.fi.Andt.TitAquc\j/t.de 

teg.  connub.  in  verb.  in  fotefiatc Jut  mattttglojf.  (p 

1 .  nu.  4) ■ .  poft  Baldum ,  Pecrum  t*\  1  k  horan. 

MarianumSocin.&aliosabcodem  allcga- 

tos ,  (  contcndcntis  hanc  fcntcntiam  com- 

muncmcfTc.)  Roland  aV sdl.intracJ.de  lu- 

cro  dotis  quafi.  ij.Ctcmcns.fingutar.  66.  Dec. 

eonfil.  2/4.  num.  7.  Socin.  conj.14.  ttb.t.  id  mc 

facere  prohibcnt,  opcrac  pretium  mc  fa- 

cturum  cflccxiftimaui,  fi  confirmarohoc 

ipfo  axiomatc,  circa  caufam  dotisautdo- 

nationis  propter  nuptias,  fi  nihil  fpcciali- 

terachim  fit,  cfle  fpe£candamconiuetudi- 

nem  eius  loci »  vbi  maritus  iure  domicilii 

confcdcriti  d.L  exigereiuff.deiudiciu  6ccap. 

/.fx/u/^«/Tproutcandemdccifionem  in- 

terpretcs  accipiunt ,  illud  cx  ccrtis  cau- 

lis  augcic,  &  dcindecx  diuerfis  caufis  mo- 

derarcr. 

fProccdit  itaqi  haecdcfinitio,  ctiamfi  19 
maritus  promififlct,  foluturum  dotem  non 
foluminloco  originis,  fedetiam  inciuita* 
tc  fu2  vxoris,  &  vbicunq;  rucritpctitum, 
quod  fcilicet  pcr  illa  vcrba  gencralia  non 
intelligacur  recedere  a  difpofitionc  iuris.  % 
bzldtnd.  L  exigere  nu.a.  &Jeq.  lofin.  bic  num. 
4t.  &  ibidem  m  additiontbue.Iacob.  iMexocb. 
fofi 1  Deeium&CbaJJan.abeodem  adduclos  Pur- 
fur.  num.  t20.  Rolandus  a  Vaiie  in  trac7atu  de 
lucrodotu  quajl.tg.num.  4.  vbi  in  hancfen- 
tentiam  citat  Alcxandrum,Socinu,  Cac- 
cialupum  CagnolumjRuinum,&*c. 

Obtinct  deindc  harc  difpofitio  etiam  eo 
cafu,quomaritusf  domiciliu  luu  alio  tras-  30 
culifle,  tta  leclararit  iafmbienu.  6t.fofi  %^nt. 

A    4  de 
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de  But.  Pamrm.Prapofabeod.atlegat.  t^Atberic. 
de  Rofa  hic  mm.2$.  Vurpurat.  nttm.  124.  tnhoc 
attegans  Francif.de  Crema.  &  Dotiium  Curt.Fe- 
ttnasd.  cap.i.deffonfal.}t.poft  Antonium  Card. 
xyibbatem  cr  altos.  Socinus  in  c.  dilciti  de  foro 
compet.  in fne  ,  RoLmdusa  Vallcin  traft  de  tu- 
cro  doiis  quajl.  2t.  num.  3.  Ludouicu»  Roman. 
conftl.29.circ.fnem.D1d.  Cottar.d.  capj.infua 
cpttomeadtibr.+.decrct.num.p.rjrio.  vbi  tra- 

3»  dic,  illam  opinioncm  commimem efle ,  f 
idque  defendunt  arg.  /.  vxor.ff.de  iudiciu 
pvxtctcz.  Lttbcrttts  i7.§.  prafcriptto  ff.  admu- 
ntcip.  lerf.fid  eodem.  in  harc  vcrba-  ied  eo- 
dem  tempore  non  Junl  honores  in  duabus  ciuita- 
tibtts  ab  codemgerendi,cum ftmulvtrobtaucdcfc- 
rittitrfotioreji  originu  caujfa.  Tertio  i.nulli  zS. 
inf.de  Eftfcop.&Clcri.vtin  cafu  dubioorigi- 
ni  s  cau  ia  p  rxfertur, 

Occurrunt  tamen  in  hac  infpcctionc 
nonuulli  fcrupuli ,  qui  vt  concluiio  in  tu- 
to  collocctur.fubmoucndi  iiant.  Primo,  vc 
ait  S .  I  yc  :c  r  hic  num. d.non  prius  lucratur  do- 
temmaritus,  quameucniatcafus  rcftituti- 
onis ,  atquc  in  cauflam  domicilii  collata 
reftitucto  cft  I.exigere6s  ff.de  iudtciu3q\iod  eo- 
<km  tempore  translatum  inuenitur.  Acce- 
dit  quod  t.exiocrey  non  intclligatur  dc  do« 
micilio  originis ,  vt  vocant,  fcd  habicacio- 
niSi  vt  fatcturipfcmetlafonin  cxpoficione 
huius  lcgis  «ww.2/.idque  probatglofH//»^. 
Jtatutum  §.  cum  vero  in  verb.  vnam  dutam  (jr 
ibid  Anchar.Phil.  Franc.de refcrip.  in 4.  Bart.t. 
txigere ff.de  iudtciu num. 2 .  Bald. ifn.infrMe- 
dtct.  DmiAdrianitoUend.FeUn.  'tncap.i.ext.  de 
JponftUb.  num.2.  &fea.  CMatth.  de  K^ffict.dc- 
ctfNeapol.sU.  num.  7.  Specul.titul.de  compet. 
iudicc  §.1.  vcrf+z.  Andr.  Ttraquetl.  de  retrao?. 
confang.  § .9.glofJ,2.nfim.  21.  vbi  plures  morc 
fuo  accumulat.   Tertio  q>  domicilii  vin- 

t  culum fiucratiofit cemporajis %tjibertut  17. 
§.patrisinhzc  vcrb.  cum  in pafris  quoaueper- 
fona  domictttiratio  teporariaftt.  Quarco  quod 
nihiltam  nacuralcficquameo  quodqigcr 
ncre  iolui ,  quo  colligatum  cft.  /.  nihit ss-ff 
de  reg.iuru.1 fere.&Lomnia  eod.tit.  Cum  itaq; 
tnantus  velvxorcx  eo  crcdanturobligati, 
quad  in  ftatuta  vcl  confuctudincmcius  lo- 
ci,  vbihabitarc  dcftinaueranc,  vidcatur  ta- 
citc  confcniiflc,  arg./.  incota  29.ff.ad  munici- 
/w/<'OT,conicqucns  videri,vthic  caacus  con- 
fenfus  pcr  alium  ,  eumque  mutuum  con- 
fcnfum.fublacus  efle  videatur,exquo  do- 
micilium  alio  tranftulcrunt,  d.t.  ltbertus§. 
patris  &  Ldomiciltum  zoff.admunicipaUml.  nt- 
hiLjt.codjtt.  >Quinco  accedic  fcrilcntia  illq- 


rum,qui  ftatuunt ,  ciucm  deferentem  ciui- 
tatcmfuam,  pnuilegiaeiufdcm  ciuitatisa- 
mittczc,Iafon  t.i.  §.  hutusftudtinum.  is. ff.de  iu- 
ftit.&iureiAfflicl.dccif.3S4.K^fnd.GaiUbferuat. 
ftf.  num.S.  Scxto  non  minus  vrgct  traditio 
Bartoli  in  I.  omnespoputi.ff'.deiufttt^riuretnu. 
47.  q,  li  poft  datam  doce,  &  nuptias  contra- 
ctas  ftatuto  caucatur.tertiam  partem  dotis 
marito  poftmortem  vxoris  cedcre.cucni- 
cntc  caiii ,  ctiam  hunc  maritum  audicn- 
dum,  quiantc  promulgationcm  ftatuti  do- 
tem  3kcccpct2Lt,axg.t.pen.infr.  deyfur.  iteml. 
teflium  t+.deteft.  Vltimo  huc  pertinct  do- 
ctrina  ciufdcm  Bartoli,  quam  fupra  com- 
plexifumus,quodinhis,  quaecx  poftfatto, 
&  poftobligationemconcracca  cmcrgunc, 
fequamur  confuetudincm  cius  loci  ,  in 
qucm  folutio  collatafuit,/.  viaum22  .ff.  de 
rebxred.  f', 

Non  crat  paruincgotii,  mcex  his  diffi- 
cultatibus  extricalfc,  quod  co  periculolius 
cifc  animaducrto,  quod  nulliintcrprctum 
hax  in  pfcnci  difccptationc,vtinfefta  pro- 
polucnnt.  Pro  defenfionc  itaq;  fenccnciar, 
§  crebrius  placuiflc  fupra  oftedi,obfcruan- 
dum  cft,largitcr  rcferre.intcr  cauiTas,q  ad- 
huc  intcgrar  funr,&illas  q  fcmcl  mutuo  co- 
fenfufuntterminatX}  migradomaritusad 
alialoca,vidctur  iilctio  coicntirein  ftatuta, 
&  cqnfuctudines  prouinciar,  vcl  ciuitatis, 
quamfincolcrcccepit/iw*/4i# ff.admuni-  3  * 
cipatemcumfmitibus  yhacXcnus  tamen  quoad 
poteft ,  &  nihil  contrarium  ibtuit,  Lfin.  infl 
depact.intervirumcfrvxorem,atal\ in  contra- 
hcndo  matrimonio , vir  &  vxor  ccrtam  lc- 

gcm  videntur  dixifle  reftitutioni  dotis,que; 
icilicct  conformis  clTct  confuctudini  regi- 
onis ,  in  qua  maritus  tum  corporis  domici~ 
lium  habebat.  Ex  hac  conuentionc  vtriqs 
\  vidcturiusquarfitumefleviro  &  vxoii  L 
exigeretfsff detudiciucapj.ext.de/p0nfaJ.lt2qi 
res  conicnfu  fcrael  vtriufque  contracta ,  L 
JicHt.§.infr.de  tbtig.&att.  ccfcindi  npn  potcft, 
nifi  contrario  vtriufquc  &  eadcm  (blemni- 
tatedefignato  confcnfu,  dJ.nihiijf.ff.dereg.  c 
iuru,  fiitaquc  cumipfamigrationc,  ctiam 
matrimonii  noua  conucntiqinrcrcef^Tet» 
vtapud  Romanos  poft  diuortium  liceoar» 
l.vxor.  js>  ff.  dedonat.  mtervtr.  efrvxor  autfi 
fponialia  antea  conrracta  ruiflenr,  &  poft 
migrationemmatrimonium  intcrccfliflct. 
hiscafibus  nondubitarcm,  vltimidomfci- 
lii  confuetudinem  fpcctandam  cAc.Czte- 
rum cum vxor  cum  marito  +  lares fiios ali- 
bi  foucreincipic.Aonpotcft  proptcrcain- 

tclligi 
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intclligi  voluntarem  fuam  mutalfc,  Leu2i.  confirmacusDfc&ionefuarcccperir.ideoq; 

ff.de frobat.  c~ prafumft.cu  ctiam inuitama-  intucri  dcbeamus ,  quid  vcrinquc  contra- 

ritum  fcqui  cogatur,  quocunquc  deflectac,  heces  cogitarint,  aut  vecifirhilc  fit illos  fen- 

/,obferuare  4e.§.froficifciff.acoff.froconful.  &t-  fifle.  Idfinc  diflimulacione  expromit  tex- 

bidem  Albertcus  a-aitt.ijttum  dotem  22.§.fima-  tus  femfer  injlifulationibits  j+.ff  de  reg.  iurisl. 

ritits,(jribidem Ba/d.Angcl. Imol.Romanus ff.fi-  ctrca.o.  C. locattLJifundus.  6.ff.deeuict.  fcilicct 

lut.matrtmo,  Andreas  Ttraquelbts ad  leg.  connu-  obferuandum ,  quid  aftum  fit ,  de  quo  ii  no 

bitd.2.§.i.nu.39.  Praercrea noriflimi mris cft,  appareacponderandum,  fquid  m  care-  3  * 

Vxorcm  conftancc  macrimonio  pacifccn-  gioncfrcquentctur.quodipfumtamcnlcx 

do,cauiam  docis  dcteriorcm  no  portcred-  exigere  icaincerprcracur,  vtin  cauiadoris 

dcrc,  /.  Attiitcinust/.ff  defacf.  dota/tbus ,  &  fi  &  donacionis  propter  nuptias  ,  idcm  qui- 

quis  inftcc ,  id  factum  videri  in  concrahen-  dcm  fcquamur ,  fi  maritus  pcnatcs  atquc 

dis  nuptiis,cumtacitc  confcnferic  inlegcs  rbrrunas  fuas  in  eadem  regionc  habicurus 

domicilii  marici,  quo  eria cx poftfa&o  con-  fit.quod  fi  vero  domicilium proprium,qud 

$4  cefluraefler,quotemporc^huiufinodipa-  vterquc  cogitct ,  in  diucrfa  prouincia  ha- 

clranon  prohibentur ,  huic  refponiiim  cu-  beat,  ibidemmuliercm  dotcm cxigcre de- 

pio,contra6cus  &  conuentioncs  non  dcbc-  bcrc;  quod  intclligimus  fccundum  lcgcs  e- 

rc  rcfern  adilloscafusfuturos  ,  de  quibus  iufdem  prouinciar.Namcumillisnoncflct 

cogitatum  nonfuit.  l.qui  cum  tutortbut  g.in  propofitum.in  ciuitatc,vbi  nupcix  contra- 

frmcif.& finff.de tranfatttone.  Ncc  audicn-  tta:  crant,domicilii  iurc  confifterc,  ncuti- 

dum  ftatuo,  qui  cxiftimec,  faltcm  illud  in  quam  ctiam  de  confuctudinc  ,  aut  ftatu- 

pcrfona  mariti  proccdcrc.in  cuius  arbicrio  cis  laborafle  vidcncur ,  cum  momencanea 

iic migrarc,fi  cra&ecur de  prcmdicio  ipfius,  pcrmanfio  cofideranda  non  fic. Lfitnfatria. 

quippc  cum  &  illuxn  nccefiiras,  &  alia  in-  4.C.dcimolislib.to./fundtt7.§.Labco.ffdcac~f. 

commoda,quz  innumcra  hominlbuspro-  emft.  rjr  vend.Lcatcra.4i.$Jtcm  hoc frohtbetur 

pofica  fiinc  /.  <verum.ii.  §.fin.ff.  deminorjnin-  in  verbisfiyta  ibi fuerint  ferfetuo ff  de  legat.1. 

tegr.rcJl.L2.ff  cLedqrttt.  caufa  mort.  co  confilii  Vndc  coic&arium  cciam  cft ,  mulco  minus 

corapcllcrc  potuerit,  &in  neceflitatcne-  nos  fpcitarc  dcberc  mcertum  migrationis 

mo  facilc  ius  fuum  remicccre  incelligacur.  euencum,de  quo  ne  per  fomnium  quidem 

Lfideicommiffait.§fi remjf.de legatj.Vtxtctcz  cogitarc poccrant, Lqui cum tutoribut .o.§fin.  . 

alicnuma  racionevidccurinperibnis  quz  ff.de  tranjatf.  Fundamencum  quarco  loco 

pcr  rclacionem  coniunccaefunc:  diuerfum  propoficumiam anceadiflblucum cft.quod 

ms  in  pfona vnius  ftacuerc Lfnaiiinjr.  deind.  ncgamus  hic  vllam  cacicam  renunciacio- 

$udici.toiled.^Qmb\is  bcnc  iubducris,no  ex-  nemquxfiti  iuris  incecccdere,  •vt/ufratdfa- 

cuciencnos  dciuiceptxdcfcnfioniscurfii*  tutofiofcfcrfccutifumus.  Haecconiidcratio 

lcgcs  &raciones,qu^  dubicacionis  cauifaaU  cciam  refeliic  fcrupulum  quinco  locomo- 

lacarfunc.  Ecprimuquidem  argumcncum  tura.TraditioBarcol^uadcxcoincauflarrt 

a  propugnacocediucrfar  fcntcnti$Salyceto  deducitur,  fatisluBrica  eft  &  periculoia,  vt 

aliatum  cx  co  rcfclli  poteft.quod  legu  auxi-  vidcrc  licct apud  A  nton.Bucr.  tn  caf.  fin.  & 

lio  dcftituacur,  quas  nullas  in  hanc  rcm  in  Felin.ibidemnum.a.verficuloamflia  quarto ext. 

medium  afferc,  quamuisieiudicioobnnu-  deconflitut.  Sed  quia  confilium  noftrum»  . 

lflcproficcatur.  EtcmmLfifiiiusfamtiias 78.  '  non  cfthoc  pronunciacum  Barcoli  impu- 

J  j  ff.de  verbjoblig.  facile  euincctf  inconfidc-  gnarcdiftinguimus  inter  cauflam  ftatuti 

randa  narura&  qualitatibus  alicuius  obli-  &  voluntariajfrcnunciationis.  Statutae- 

gationis.non  cflc  fpe&andum  tcmpus,quo  nim  eorum,qui  fupremam  habent  potefta- 

conditio  eucnerit,  ieddiemcontraccusin-  tcmcircaius,quocinondumactuqu^fitum 

ftituti.  Qux confidcratio  ctiam fubucrtct  cft, multa poflunt,  vt  vidcrc  licct  apud Ia- 

fccundo  &tcrtioIocoquaffitalcgum&ra-  foncmi.quomtnusff.defiumin.num.p.  Porro 

tionumprarfidia«Conccdimus  cnim/.  exi-  contrahentes  non  intelliguntur  volunta- 

gere.  4s.ff.de  iudiciit ,  dc  domo  habitationis  tcm  murafle ,  nifi  cadcm  folcmnitas  in  a- 

intelligendam  ,  itcm  domicilii  rationcm  tlu  contrarioinrcrccflerir,/.  nihtitam  natu- 

efle  tcmporariam.  Haectamcnobicruatio  rM/ejf.ff.dereg.istrit ,  vclpalam  verbisquid 

non  cfficiet,  vtproptcreaftaraamus.infpi-  fenfcrint  proponanturicacuiflc,deindc  vir 

cicndacflc  coniuctudincmvlcimidomici-  &  vxorconftancc  pacrimonio  non  pocuc- 

lii,  cu  contractus  pet  nuptias  fccutasplcne  runt  dotis  caufam  dctcriorc  rcdduc, vttli- 
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/fa;wr/?,cuiusrcfponfionis  pondcrc  obce-  bicacisdomiciliu;Quodfiitaeft. critegre* 
rcmus cciaauxilia ,  cme.  fcpcimo in cauflam  gia cxcefio principalis axiomatis ,  vt detini- 
defccndunc,admiila  ctiam  pcculiari  conii-  tio  lcgis  extgere,  ^ccdat  ccia  co  cafu.quo  ita- 
dcracionc.quodlucrum  docisaucdonauo-  cucumdcccrncreccontractus  locuinfpici- 
nisproptcr  nupt.asnondebeaturcx  mora  cnducflc.Hanclecundadcclararioncm,vc 
3  8  autculpafquarpoftcaconcra&atir,  vtd.l.   tingularc  ctiam  cxtollit  Francif  CremcnC 

<vinu.22ff.dtreh.crtd.  fc  d  cx  natura  contra-  netab.66Jncip./iatuto  lloretmo,  HipoUt.deMar- 

itus  inihcuti.  Scquimur  cnimillud,  quod  filjingul.267.Andr.Tiraq.adUgestbnub.mvcrb. 

inrcr  concrahcnccs conucmc,  auc fi mhil a-  inpotefiatcfut maritigUf.2.n.46.\bi plurcs au« 

pcrcecomprehenfumtic,quodexnacura&  tcores  dciignac  acq;  congcrit. 
&tacita  conucntione  incircintclligirur,/.  Terciadeclaraciocft.^pfequicurhoclo- 

excmte  11  ff.de  aff.emt.drvendJtfifundus.6  f.  colafi»  64.  fi  vxorignoraucncmarituextra- 

deeui£t.l.cxtgere  Cyff.de  iudictis.  ncu  eifc,  vcl in  patria mariti  huiufmodi  ila- 

Hactcnus  dc his,que_  ad  propagationem  tuta vigerc;q>ncmovidcatur racilc  coicnfi f- 

noftri  axiomatis  pcrtincnc.  rehquum  eft,vt  fein  lcges/fquas  ignorabac, tJnaterdccedens  4  x 

plcniore  fermonem,  nc  quid ,  quoddunus  19ff.de tnoffjcjtam.l.nec  ignoras  10.  tnfJedonat. 

vidcatur,adferac&:c6cilicc,cercisexcatuTis  &hancmodcracioneampletcicureciaBald. 

modcrcmur,&qde  \*(jnrepeti.kut?  Ugttt.61.  inc.t.§.fin.de  inuejtitur.de  re  aUen.fatta.  Iccmqi 

59  •J-dcclaiacillud  locu nonhaberc  iniponia,  ccia/pbacFcli.f.r.<^^^i/.»..p  AUx.corf.100. 

ii confticuamusiliaance  macrimoniu abib-  velu.i.n.i6.imip.exin/pecfionedtt!orufiatuteru. 

lucu  vica  cu  morcc  comucafic,  fi  forcafle  lc-  Crot.i.emnespepuU  n.iCpffJeiufi.rjriure.  Mar- 

gespacriejn  qua marit9domicih u  habcbat.  jii.in repctitj.fi ff.de  iurtjdicf.  omn.  iuibuiS.An- 

ctiam  hoc  caiu  ipfi  doris  cmolumcncu  dc-  dreav  Barbatias Ub.2.  conf.4.  CapegJn tratl.par- 

fcratq>ccflccraciolcgiscxigcre,  BaUtJnau-  teuq.20.  Scdhanc  limicationc  impugnanc 

thct.  omnespcregrinin.^.inf.comuniadcfucceffi-  Phil.Decius.«w/T/f ./»  T.q  ,^»./.atq;  ibidem 

entb.Tiraq.  delegib.  conuhial.  in  verbjnpetejtate  CaroLMolin.  tn  add.  RaphaelComenf.  confje. 

fuimaritigl.2.n.24.Fcti  Jnc.t. ext.de fio/al.verfi  Marian.Sotin.iun.tonft4xo{.2:verf.definderJ0 

Umtt.t.n.24.?ctr.Anchar Jnc.qHtadmodutCxt.de  U.t.Fratif.PurpurJnhaeUgen.r^S.Andr.Barba. 

iureiur.arg.l.fiUt.  C  fia.ff.de  his  $  notaturinfam.  adrubric.extJcconfuetud.Cagnoi.i.  a  tu  atioff.de 

40   Sccunda dcclaratio cft.ivtt.,\exigereisK.  dc-  regJur.n.r4.RoUndji VatintrattJelucrodoiUq. 

flniamus fuisccrminis,  ii macrimonium  eo  r4.n.if.Curt.iunJ.t.exigereco/j ff.deiud.Andr. 

animococraharur.vcvxoradcdesmaritiin  '  Ttraq.adUges tonnubjnverb.  ejrinpo.'efiate/ui 

alia  dirione  morancis ,  craducarur.no  idcm  mariii,g/off.2.n.fo.Did.Ceuar.du.7.n.  10.  vbi  cx 

igirur  probandumcric  ficonuencric,  vcad  Mariano Socinocomcmorardi&umBaldi 

domum  vxoris  fux  defle&crcc,  &:  ibidem  comunicer rcprobari, dcbuiiTc n.  vxorean- 

fcdem  fortunarum  fuarum  confticucrcr.q»  ceaf  cxploraflc,  q  ftacura  &confuccudincs  4* 

cc.Tcchicratio/.fx/^#-f,qomncmdifpofiti-  indomicilio  mariciobcincrcnc,q,  dcfcndi 

oncreftringic,/.a^»/*r77.§.  dHltiffimisff.de  potcd arg.i^uicu aUetontrakit.10.ff.de regJur. 

Ugat.2./.adigere.6.§.quauU.ff.dciurepaironaticu  itel.Luciwfin.ffdcexcrcitorji£i.l3.§fedctfifiifi. 

de  lcgib.prouincix  maricahs  feniuTe  no  in-  dcin  re verjo, hanc  n.  inccrprecacionc  illa  ab- 

tcWigaturJ.fifundus  6.ffdceuicJ.t.Jiinpatria  C.  furdirace  confccutura,  vtdifpofitio/.«c7gfr* 

deincolis li.10JtelJ9m1ctUu20ff.admuniap.Iafi  in  neruu  crumpar,vcl  fruftra  mebranas  oc- 

hicinJuarepetit.nJ2.Francif.Purpurat.njtS.&  cupaflc  vidcacur,  coixzl.r.ff.ad  municipal.  &c 

Jeq.Bal.l£.C.fi.anoc6p.iud.n.2. FcUn.ci.de ffon-  jpnunciitumi.iurai.ff.deicgib.  cum  fcmpcr 

fal.n.26.  BeneditfJnrcpetit.t.Rainutiusinverb.  vxorpccxcrepofliciccaleslcges  nefciuuTc. 
ejrvxoreAdeUfian.7S<Jetefiam.Phit.Deciustofi      Inhac  repugnanciaopinionum  cxiftimo 

2S2.  n.  S.  Didac.  Couar.  injuacpitomeadiibru  4.  vltima  fcnccnciam  ^pbabilcm,  reqiirerc  ta,- 

decretal.c.7.n.  to.  vbifitutus  Rodor.  Soares  in  /./.  men  diftindionc  iuam.  Non  fuft  u  lcrunc  n. 

tit.de  tutrodetis  Ub.i.foriUmit.6.l.24J.ttfar,4.  hi  dodorcs  difficulcace,  q  oricur  cx  diipofi- 

qdidac,  quoadlirisdecifione,legclocico-  cionelegis necignerans.ie.dcdonatJtefiferie>- 

tractus  obicruanda forcaccipicndam cilc,  retsff.deiurifdic7.emnJudJ.i.c$-i.ff.detudieiU. 

quandomacnmonio  eoanimocoiungicur,  ignoracisvdcrracistnullueflc  cofcnfumi  41 

vcinloco  cocraftus fubfiilanc,  fiucdomus  quidn.livxorignorabac>illucxcranctJ cflc, 

mariri  fic,fiue  vxoris ,  diuersu  cflc,fi  cogiccc  q,  admiccunceciaipie  Dccius,  Didacus.Ti- 

dc  migrando ad  mariciin alia ^puinciaha-  qucllus.  Idc  igitur admittedum cric,fi vxqc 

pco- 
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jprobabilicer ha$  legcs  ignoraucric.vcl  inuc-  fornaidcc ,  cum jpuilio  contrahcntium  cx  - 

ltigarc  non  potucrit,quid  n.  fi  maritus  fit  a-  cludat  prouifioncm  lcgis  vel  ftacuci  /.  fi.inf. 

liene. nationis aucexlocoadmoduremoro,  dcpact.conuentutntermarit.&vxor.  Quodfi 

/.eiut  pnpr0uincia4t.ff.de  reb.cred.fi  certfet.e^  macerdoce  dadonihilfibicx  pactionc  fcr- 

iintleges.qaconfuctudinealiorulocorum  uarit,nonvideo,  auomodolcgcs  rcgionis, 

no  mcdiocriter  abhorrcant,  vt  non  fic  vcri-  quo  gcner  cu  filia  diuercic  inrringere  poffit, 

limile,vxorcinhaslcgcs  cofcnfuram  fuiffe.  cum  dotis  rcpctitio  extranc?  pfona*-f  citra  4  9 

*4  Enimuero  in  rc  dubiatfcq.mur  illud.q,  vcri  vinculu  conucntionis  non  copetar ,  i.ftdote 

iimiU*  c&j.inobjcuris  114.I.  quoties67.ffJereg.  24jnf.de iuredotJjtuia.6.  eod.tit  Mi.de pacTisco- 

turit,^  quidcm  vcrifimilitudo  attench  dcbet  uctutafupcrdoic  &c.§.acceditit.t.  C.  deret  vxor. 

•    antcqque>raCurdec6fuccudinc^././»*^£*-  ac7ion.cr§.extraneumeodJitJ.jicum  dotem24. 

ru  drlftfcruus  so.§.fin.cu leg.feq.ff.de  tegat.t.kc-  ff.folutjrnatrim. 

ccdit  tcxt.in/cudeindebtto  2$ffJeJpbat.\gno'         Quinca  declaratio  eft  fccundumDida- 

<j.r  fci muliccib.& cxtcrispfonisf  ibidc  rclatis,  cum  Couar.  inepit.  ad  4. Ub.  decret.  cap.7.  nu. 

fiiusignoraueric,maximcmunicipalc,r./£>*.  //.  qui  idcm  fcncicntes  referc  Anchar.Dc- 

decofittjn  <?.idq.  potiffimu  jpccdic  fullami-  ciu^Curti.fcnior.Chalfan.  AymoD.Crauec. 

noreelfc  ^ponamus,^./.a^§/fo4*/.Inhisn.  Ludou.  Gofadin.  Ant.Rubeu,qduohaco- 

& fimilib.cafibus cur  muhcrex caufaigno-  opinioncf  comunem elTcrcnuncianc, dc-  4; 

ranrixdefendendanofic  Sin.excufacur,c£  finitionc  legis  exigcrcinrclligcnda  de  bo- 

de  coditionc  matiti,ciuis  an  extranc9fueric  nis,q  verfcnrur  intra  fincs  jpuincie,  ,vbi  ma- 

non  inquifiuerit,contra  lege  a  citalto  19.ff.de  ricus  pcnaccs  fuos  habecnulla  lege.qua  hac 

rr£./'*r.currcpudiabimusallcgacioncmagis  opinione  rulciar,  inmcdiumadducic,  An-  • 

;pbabilem  q,leges  longinqux  rcgionis  cx-  drc.Gail.inniricurlegi/>*//^*47/.</(f/«/*r^- 

ploratas  no  habucric,  nifi  lint.q  ex  cdtrario  curatjtt  i.fin  ff.de iurudtcl.  omn.  iudJ.t.Cdefu- 

vrgeac.Ccnfeoicaq;,rec6micccndamarbi-  Jpecl.tutorx.vtanimarit,deconfii.in6.kcccdut 

trio  iudicis,vc  is  ex  vicimcace  loci  cquantoc.  Hieronymi  SchurfF.  cof.6.n.t.& zxct.t.Andr. 

quoJdayext.dcp/umpt.vc[  longinquicacci./^-  Gai/Jtb.2.ebfii24.n.io. Kohn.z  ViMc  intracJ. 

#«/f^/w^,pfonarum,c6fuccudtnis  vel  fta-  dotuq.20.n7.  vbi  in  fine  addir,illa  veriorem 

tuci xquicace  vel  duricia,e.  odiadereg.iurjn6.  cffc&  magis  do&orib.  rcccpca.  Concrariu 

e.cudi/ec7us  xxt.de  conjuetudJ.Tstius^jnfineff.  dcfendunt  Iaf  inexpofit.  huiuslegisn.  2o.Ba!d. 

deacJ.emt.ryvend.  huic  controuerfix  forma  c.tJeiuramctxalu.n.).conj.2oS.vo/.4.  loan.Lup. 

conuenicnte  pbeac.^Quarra  declaratio  cft  in  rubri.de  donat.intervir.ejy  vxo.§^2.n.jt.An- 

fecundu  Iafone.  q  huius  iencencix  aucCore  gelusin /.exigeren.s.ffdeiudiciuy  quis  Iaf  inre- 

IaudacBalduPcrufinu.iremPurpurar.».//#.  petittonehutus/.i//a $  concrariafcnccntiaal- 

vbi  comuncm  dicit  Rolan.  a  VaMcdelucro  lcgccPurpuracus n.toj  pojl  Ancharanu  ejrSo- 

dotisq.17  .n.t  .ejrfiq.c^  refponfum/.«wg«r,ccia  cinuabeedea//egatorfCaccia/upusibid.co/.).verfi  j  s 

circufcribidcbcac  pfonis  ibide  nominacis,  tertiusefi  cajut,  vbi  diftinguic,  anftacurum 

46  vnde  fi  materf  dotc  jp  filiadedcrir ,  cu  ipfa  confcratur  in  ccrtam  partcm  hcreditatis , 
no  migrct  ad  cdes  mariti ,  no  fcqcur  legcs  dotis ,  vel  fimilc  vniucrfale  ius,  an  vcro  in 
tn  gcncri  patria  vcl  domicilio  obrinentcs.  bona  mobilia&immobilia.vc  hic  prior,iIlic 
Scdhxc  ratio  (|uis  dcmulccat  accipicnciu  vero  vltima  fentcnciaobcineac,  cocendens 
aures,umcncuiudiciopondcraca,nonide  idcomuniccrreceptum.  Ruin.r^  sS.voLj. 
cfficicc.  Na  macer  vel  alix  pfonx  excrancar,  acccdir  quod  vidcacur  ica  incclligi  Barcolus 
arquc  pocueruncJ&:  dcbucrunc  inucftigatc  &alii,qui  indiftindeloquuncur. 
ftacu&lcgcsrcgionis.inqgencrcufiliami-      Quamuisiraq,  vcviderelicccprimafen- 

'    gracucus  fic, acq, ipfa puella.  Ncc  mouec,^  cencia clari  atq,  infignes  virt  rueancur , fub- 

ipfacugenerocodcni  no  ^pficifcarur,  fuffi-  dut)iscamehuiusconcroucrfia*mcricisn6 

cicn.condicioneconcipi  in"(onaahcnam  cxiftimohacpofteriorccidcm  pofthaben- 

i.a  Titio toS. ,ff  Jeverb.obhg.V »rartcrca  non  ani-  da,  qfiucro  cnim  abiifdc,  qucm  cffc&u  pu- 

maducrrimus,  quo  cafu  hic declaratio ali-  tet definitioncm le,gis exigere6$.fi  deiudtciit, 

quidvtilitacisadfcrre  po(lit,duoruenimal-  <£tantoPcre  cxrolliichabituru  cflc,  nimiru 

47  teruf  cucniflencccfre  cft.vt  pado  vcl  ftipu-  vtaiut ,  vc  lcges  &  confuccudines  ^puincix 
Iatione  fibi jpfpexerir,vel  nulla  ralis  coucn-  maritalis  intra  fincs  ciufdem  regionis  fer- 
tio  fubfccuta  ficfi  cx  ftipulacionc  matri  &  ucntur.Infignistjpfc£to  progatiua,&q  fpc-  *  1 
cxtcris  excraneis  pfonis  cauru  fic,  nihilcft  cialc  legis  promulgacionercquircbac^nnc 
quod  concraiias  legcs  vcl  cofuccudincs  rc-  illud  iuri  comuni  cofcncancu  crat,  vc  ncmo 
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patrie. legesrecuiarepoiTit^/w/tfrwC.  de  neveldhend  pecunUemeritl,  ddtd2/. infin.infl 

tncoLh.it J.fi no ffccidhj.CdeteftdmJ. antnto-  dedonat.  Cum itaquc  tamvirquam  vxor, in 

tnm.}. deddtf.priuatj.vendittr ij. §.fictnftat.  lcges  patriae , quo pcr  condicionem macri- 

ffxommun.feruitut.  tam  vrbdn,  quum  rujlican.  monii  migraturi  iunc ,  confcnfifle  incelli- 

Lomnespopuh.offdctuft.&ture.  iimilitcr  &  il-  gancur</.  Uxigere ,  cur  in  iudicando  cacicae 

lud  pcrcuncTartvclim,dcquibusfaculraci  coauencionis  fidemnonfequcmur,cudi- 

bus  Lexigcre 6 s.ff.dc /*<&,.loquacur,marici,  ari  uerfainccrprccacto  hinc  vxorcm,indc  ma- 

vxons ,  &  fanc  vcrba  lcgis  fi  rcccnfcancur,  ricum,  cx  iuris  inatquali  diipoikionc  graui- 

oftcndcnc  mulicrcm  dcbercdotcmcxigc-  tcraiBigerepoflitf 
rcvbi  maritusdomiciliumhabct.Quxftio       Sedlatis  mulca  dc  prarfcnci  quatftionc, 

igicur  eft  de  bonis  vxoris.Cohccndere  auce  quz  eo  cofilio  a  mc  cxaraca  funt,vt  aliis  an-  • 

quod  illaincrafincsalicnx  prouinciz  ver-  fam  fuppcditarcm  ,  huius  difccptationis 

{cnrur,planediuinarceft,cumidipfum  ne  mcrita  accuratius  excuticndi ,  lllud folum 

vcrifimilc  quidcmfic.  Scdoccurrenc.do-  coronidislocoadicccro,noncflcquodnos 

tcminpccunianumcraca,  &mobilib.po£  follicitcttaudoritasgloflacw/.^^rrff^W  S4 

(ccon(titui,audio.fcd quidfi rcs  foli.vtple-  certotoco ,  quxinnuerc vidctur , quod fi  rra- 

runque  folet  in  dotem  confcrantUr,  m  his,  ctctur  de  rcftitutione  in  integrum  ,  obfcr- 

quztllorumeftcoUectio,parebiturlcgibus  uanda  cflc  inftitutaloci,  vbi  mdicium  ac- 

cuiufquc  rcgionis,vtfi  ftatutavclconfuc-  ccptumeft.  Namrcpudiaraintcrprctatio- 

tudinis,  vnius  rcgionis  dcrerant  comodum  nc  Pauli  Caftrefis  ftacuimus  exmcnte  Bar- 

dotis ,  altcrius  autem  conueniant  cum  iurc  toli  hicnuJo.  quem  idcm  Caftrcnfis  in  c  o  n  - 

*  commurti,fequamuriniudicado  quodhis  filiumnoadhibutr,  Alcxandri  hicinepoftiL 

confcntancum  cft.  Quarabfurdirashanc  l&(onisinjudrepettt.nu.so.Mynftbft2xent.4. 

intcrprctationem  confecutura  fit ,  coar-  n.4.  conucnicntc  diftinttione  candc  glo£ 

guut Lexmortc tJtuthen.dquatitds^.icge Letnie  fam ad  concordiaf  rcuocari  pofle,  vt  fi  quis  f  t 

it.inf.depaft.ctnuent.  tamfuper  dotc.Ldefi.  implorccrcfticucioneminintcgrum.quod 

dectmmijfo  11. detranfeclJ.fi pater puelU  12.  de  in  contractu  larfus  fit,  non  dcbcamus  infpi- 

inoff.teftam.LfinJnf.ctmmunia  famiL  ercif.rjr  Ccre  locum  cont rattus/  2.  vbtdr  apud quts 

commun.diuidJ.ilhtd20.inf JecoUdtJ.fi fociisit.  rejhtut.inintegJ.femperinft1pulat1tntb.i4.ff.de 

f  1 jfiprojocio  $.iUudJnft.tod.tit.  j"  &  irifinitae  ali*  rtgaur.  aliter  fi  cx  poftfacto  &  negligetia  vcl 

leges,  quz arqualitatem  tantopere  comenc  mora,quid  dani  fentiat,hoc  cnim  c  a  iu  pro- 

dat,&  in  fa€co  pari,diflimilia  iura  cxecran-  ccderc  fententiam  g\ourx,arg.d.  Lvinum.22. 

tur.  Acccditquodcumin  ahis  contracci-  ff.dcrcb.credf1ccrt.pct.tlrd.L2. 
bus  non  incucamur  morcs  &  inftituca  vbi  Conftquenseft.vcvideamus.quidiuris 

rcs  cft  fica ,  fcd vbi  contraitus  intcrceflit Lfi  fit  in  tcftamentis ,  fi  fortafle  cxtrancus  Vc  - 

funiue.  6ff.dceuiSJJ.fcmpinftipuldtiomb.14ff.  nctias  vcnicns,  vbi  duo  tcftes  cum  tabellio- 

dc  reg.iurh J.t. inf.de  contrdh.emt.  parum  con-  nc  cx  more  fufliciant,  tcftamcncu  fuum  n  5 

uenicns  fic,fi  in  fponfalicia  largicate ,  &  do-  adhibito  folemni  numcro  teftiu,  vtl.  hacco- 

tc,  in  quibus  exa&io  in  prouincia ,  vbi  ma-  fuhiffma  2 1. infr.de ttftam.  coficiar,  fedobce- 

ricus  degic,  ccmporcmacrimoriiifacicnda  peretcofuecudiniciusciuicacis.  Circahac  , 

fic,  iuris  diuerfum  exicum  incroducamus ,  infpectionem  triacapiracnucleadaviden- 

maxime  cum  notiflima  illa  iuris conftitu-  tuttanvalcat hutujmodt confuctudo,  deindean 

51  tid (ic.paccafcacicaeas  vircs  habcrc/Z-4^.  teftamentumad  huncmtdum  confcnptumfidem 

2ffJepdHJ.poftvenditionem.2J.ftcredtttreuS.  vbifylettrum  tmpetret,at%  vimjuamexerat.vL 

infr.depacl.  qud  conucntioni  expreffe  dttributd  cimo  dn  iUud  ettdm  locum  haieat  in  extranet. 

funtLcumautd.3.  ff.de reb.cred.fi certpctJjritu  Non  valcrc  huiufmodi  confuecudinenrf"  %€ 

eum  94ff.de  verb.obhg.Lfemperin  fttpulationib.  concendic  Iacob.dc  Arcna/» fua  dijputatione 

34.ff.  dc reg.iurie.  Porro  ncm o  in  coricrouer-  qua incipit (ecumum  confuctudtticm Fcnctiarum, 

fiam  vocarir.anmaricusvel  vxorinmacri-  &dcprchendicurinccrconfiliaBartoli,01- 

monii  ingrcflu  rcbus  fuis  lcgem  diccre  pof-  drAd.conf 24i\o^n.kndxJnaddit.adjj>ecuidt. 

Cmt.Lcumdos.7.Lji  pdtert2.ffdepdtl.  dttahbJ.  tJcmft.edtt §.copendioje, Imola  l  iff.de  teftdm. 

ficonuenit.6jnf.depa^xonucnt.  tam  fiiper  do-  Anc.de  Bucr.&  Abbas  Panorm./»f.a.  cxt.  de 

tcJ.vnica  C.de  rcivxorutcl.  §.iUoproculdubie,  prtbat.reldtidFrdnc.  Aretin.l.i  ff.de teftdmJtem 

quamuis  res alibi  fitzfinti.  /.  C.decontrdh.  laftnehic infudrepetit.n.7i.Et&nc\cxfin.infi 

vmtjjm.fi  quie  aherivclftbt jub  dltcnus  nomi-  detcftam.Yunc  fcntcntia  planc  vidctur  con- 
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Tit.i.  dcfumma  Tririit.&fTdeCathol.  u, 

firmare, 'cuidumTranc.  hxct,d.l.t. ff.de  te-  ^t&liJmVeems*efite\U.  ptemid. tefiam. 

fiam.n.4.&fiq .item  Iafon  hic».  73.  iatisfacc-  eper.  que,  decernit  inlinuationem  tcftarneti, 

rc  conancur,&  fefe  p  multas  vcrborum  anv  cuius  rormampfcribit,//w^/rw//  i.&I.con/ut- 

bagcs  cxpcdire.haud fcio anmagis fefe irre-  tadtualia 23. inf.de  tefiam.poiXc  fecundu kgcs 

tiant.OmiiTaitaq}  hac  difceptationc  cofti-  &mores  locorum  murari,quib.cciam  refpo- 

tuo,huiufmodi  confuctudinem  valcre,  fi  vcl  dct  exum  dtUffus,ext.  defide  infir.  ex  quo  cdo- 

5  7fcx  priuilerrio  Impcratoris  rccepca  vel  con-  ccmur,cofuccudincm  eo  rcm  dedupere  pof- 

firmata  (\t,ifinonJpeciaU.p .  tnfr.  de  tefiam.  &  l.  fc,vt  figillo  alicuius,cui  alias  innitcndum  no 

fi.eodtit.itcm.  ii  inicii  omnis  mcmoria  cx  vc-  erat.crcdatur.Nec  aJiena  eft  obfcruatio  Ugit 

tuftatc  oblitcrata  ihxfufquibufilafxtuleverb.  data  ^/.w/^^^/.infmuationcraRomx  vcl 

fig.l.  htciuref.§Juc7us  aquafi.de  aqua  quotidtan.  Conftantinopoli  fa&am,non  foJum  p  tmere 

&afiiualfin.  ffde  aquapiuu.arcen.-  Autfiima-  ad bona.quar ciufdcmlocifinib.drcumfcri- 

gincmur  ciuitate,decuiusconfuctudineq-  ptafuncicdgcneralicer  ad  omnes  faculra- 

rimus,libcracflc,vtfupcriorisimpcriu  non  tes.Hisfinicimum  eft,  q,  cucor  Romar  dacus, 

agnofcat,  cum  n.  harc  iolennitasiureciuili  adomnempupiliifubftantiam&forcunas.q 

fic  introdufta  §fedcupauUtim  infi.  detefiam.l.  cciam  in  prouinciis  fincdacus  yuelligatur,/. 

haceonjuttiffma  2  r  Jnjr.de  teftam.  nihil ^phibct  frtpterUteei§JicetffdeexcufatJutJjnaguputo  f, 

•    cande  contrario  iurc  tolli  §.Jm.mft.detareget.  §JtludffMreb.eorumquifubtut.&curfunt.\tcm 

nat.&ciuiti.V  ndc  videmus,  multis  in  catibus  %  is,cui  bonis  inccrdicitur ,  vidcatur  etia  m  - 

hanc iuris obferuacioneproparccremicti.vc  tcrdum  adminiftracioncbonorum ,  quarin 

in  ccftamcnco  milicis, l.r.ffdt  teftamjnitit.pz -  aliis  func  rcgionibus ,  vt  notant  dociorts  t.is cui 

cris  inccr  filiosJ.haccifuUtfima.jtJ.  eximper-  bonis. ff.de  verbxbligat.  itel.luUnm  toffdecurst. 

ficTt.m&icoruLfiJnfidetefiam.  iteficcftamc-  /w/V.  quodq;Ccnfusamagiftracu  infticutus 

tuapudadacoficiatur  vclprincipis  confci-  porrigatur  ctiamadracultatcsdiucrfepro- . 

cnt\Ucnc^t,lx^ut9.lfencimus.27xod.titul.  yxmcix,argJ.refcriptt.6. §  ftn.fi.de  mu 

Quoda.hiscafib.tcneatconfuecudo,au£tor  nerib.  Vltimoconfirmathanc  fcnrcnciamr. 

cftIafon,hicm/a*r^f///.».//.ncqidiirentiut  f*w effct & c. reUtumxxt.de teftam.  vbi  minor 

5*  filli,quiindiftinaecxiftimat,  huicfolcnni-  folennicas  in  concinnando  vltimo  elogio 

tati  cx  confuetudine  dcrogari  poffe,  vt Btrt.  pracfcribicur,  &  §uis  do&orcs  fareanrur,illa 

hUn.2}.Salyc.n.i3.Fulgof.*>2t.AngJnL;.ffdete-  dcfinitioncmnonhaberelocum.nifiindici- 

fiam.n.2.  Franc.Aretijbidn.i.Cefi.n.ti.  Cuman.  onc  Poncificia ,  vttraduntgUJfa  loan.And.An~ 

n.ijitberic.n.r.  Bemanminlfinon  (pecialiyinf.de  charan.CardmaL  Henc  JmoUo^uosomncs,  ncc 

teftam.nj.AUxjm.2Jde  AUxxonf 37. n.  7.  vel.2.  no  aUos  plurimos  rcfert  &fequitur  Did.Co  - 

BaptiftJnPilttbJn thefaur.cem.opinJn  verb.tefia-  vax.dxxum effes n.2j.  tatncn  huiufmodi  tcfta- 

mentu,  vbi  hanc  fcnccncia  comunem  efle  mcntum  inPontificiis  ditionc  fa£cum,criam 

ficecur.vtcriamfacicPortiusiM.j.  comm.epm.  alibifidcmhabebic&vimfuam  exferec  Idq; 

ttncI.*r.Amf.GaiLli.2jbf:i23.n.2.  vbi  idcra  lcn-  defcndunc  hoc  loci  Bartolus  n.  -  7.  &tbid.A- 

tientes  retert,  Nicol.Euerhar.Boeriura  An-  Ux.in  apofitl.Futgof.n.22.arg.lexea  offdepofiul. 

char.Signorolum , dchomodcis Parifium.  SalycetJt.t2.argJ.fin.infJeprafeript.  tongttempo- 

I  uodautcm  talcteftamentu  vbiq;  locorfi  /*>*/,&  quod  ada  fada  coram  vno  ludicc^p- 

jDcccrTedtumhabcatcolligimus  exl.fi.  c.  bcntcoramaliodiucrfi  \0ci.Lnetnarb1tris4. 

^tefiam.&Lfinfi.detefiam.miUt.Lfancimus27.  infr.de  rccept.arhtJ.necauffdsi<Mappellat.*fotr 

&ljtmmit.Cjdete(iam.  N6tpuramusn.iliu  hun.ttJnfuarepetitfofi  Cynum Iacob.de But.& 

ferenducffcqui  fuftinear  reftamentfi  rufti-  Withetm.  addens  illam  fententiamcommu- 

ti  aut  militis,  tolu  fide  in  loco  vbi  tcftati  funt  ncm  cffc>BaptiftJ  PiUabbosin  thefaur.commun. 

taccre.  Ridiculumneirettcftamcntfimili-  epmJnverbtteftamentum.Cephalu6conf.t70.nu. 

tis  in  hoftili  folo  habcre  vim  fua,  rcfpuendu  2t.vel3 ■  Partfm  Con.r2jtu.4s.  vol.3.  Port.  Ubr.$. 

autc  cffc  in  ipfius  patria ,  aut  in  locis  vbi  bo-  temm.opi.concl.2oJnprtnc.And.Gatlfrac7.quafr. 

naipfius  fita  funcq,&ipfum  in  ruftici  vlrima  Ub.2*bfer.r  23^.2.  vbi  plures  idcm  fcnticntcs 

voIuntateprocedicNanon  foluminpago,  rcfcrc  ( 

vbicbnditum  cft,  valcbicfed etiam  alibi :  q,  An autem  huiufmodi  ftatutum  &  confue- 


.  probandum  cft  in  teftamencis  apud    tudof  cciamexcraneos  complccratu^non*,, 
^conkxintisMle^imus&lomne,  quisa-    immcrico dubicari poccft  Non prodcflc illis 
ftoru  no  cade  ficvbiq;  folcnnicas,  neq;  femp    vidccurinnncrc UxfinonfieciaUjnfde  tefiam. 
fcptem perfonxintcrueniac  Eodemrcfcrri    quac  rcquirit vtinpatriailludfiat.item Lfidfi 

t 
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14-  Commcnt.  Petr.  Gilkenii  in  Lib.  I.  Cod. 

aicceptoj2.ffJeiurfifciinfin.  dumciuiummcn-  addu£ra?,cu  ex  verbis&mentcdifpofirionij 

tionem  tacir-,  Prarterca  confidcratio  lcgis fi-  intelligamus,  conftituctcspfonis  defignatis 

nalu cJctcftamentit,  rufticis  eius  lcgis  prarro-  folum  confulcrc  voluifle.  Et  hanc  icntentia 

gatiuam  non  aliis  codcm  dcficdtcntib.com-  confirmant  Bart.^././.»  a$ .  Fu/gefnjt.  Sa/ycn. 

pctcrc.  Contrariatamefcnccntia jpbabilior  v./afeninfu*repetitx.t4&z\c\2.iu4ciuiU.6.ffM  • 

cft, in  cuius  propugnarionem  pnmo  acccrfi  iuftit.ejrturen.17.  Francif.Aretin.L  quik/atrenib. 

poteft  lfin.fi.  detcfiam.mt/itis^mm  non  lolum  ff.de  teflam.n.^.verfiv/timeUco  quafuttJdemA- 

militib.  fcd omnibus ,  qui inhoftico dcprc-  rctin.conf $4x0^2.  Cerneu4cenf.tS$.  And. Ttraq. 

hcnduntur ,  &  lllic  difccdunt,  id  priuilcgii  adLceuubiaUsin  verbit  in  potefiatc  mariti  num. 

indulgcrur  vt  quomodo  vclint  teftari  pof-  226. PaulusParifiutnum.44.confiia.  velum.j.A- 

iint.infuec  verba.  P.cfiriptaprinapum  oficn-  Uxand.  Portim  Cefadin.  ejr  alti  ques  refeft  ejr 

duntomties omnim .quieius  funt gradus,  vtiure  fequitur  Andreas  GaiL/tbrefecunde,ebft2j.nu.j. 
mi/ttari  nenpoftnt  ffiinhofiice  dcprcbendantur,       Hinc  cxiftit  illa  controucrfia ,  an  qux  dc 

ejr  itlic  decedant ,  quemode  vclint  ejr  quemode  folcnnitatc  dicta  funt ,  quod  fbrenies  hu- 

pofitnt  tcfiari  ,  fiae  prafes  ftt preuincu  ,  fiue  ius  "f  bencficiipofllnteflc  particpes,  «uma 

quiuis  ahits  qut  iure  militart  tefiari  non  potcft.  intelligiqueantdccondicioncpcrfonarum, 

Ncccft,quod nostorqucatconfidcratiola-  vtfciiic«idonca:,vclminusapta:  rcddipo£ 

fonis  circahaclcgemidimpctraflccauflam  fint,adaliquidcxplicandum.  Exemplisrcs 

ncccflitatisjdc  qua  nos  non  loquamur.Con-  illuftrior  rcddctur :  Filiusfamilias  iurc  tcfta- 

lideramus  enim  rationis  fimilitudincm ,  q,  ri  non  p o ccft  J.q uiin petcfiate.6.  Lfiliusfitmiku 

qucmadmodum  illudpriuilcgiu,  quodmili-  16. Jf.  detefiam.  Fingamus  itaquc&^  muntci- 

tibus  nominatim  conceflum  ctztLi.fi.  dete-  pau,  vclconfuctudine  ccrti  loci  id  permif- 

Jlam.mi/itis,  modo  in  hoftili  i  0 1  o  in  expediti  -  iiim  cflc  ,  &  cxtraneum  filiumfamilias  co- 

onc  verfentur,  ita  ctiam  prairogatiua  ca  tbr-  dcm  appcllerc ,  &  reftari ,  atquc  qu«ri ,  v- 

matcftandi.qu^confuctudinc  cius  loci.in  trum  huiufinodi  tcftamcntum  lubfiftat  f 

quo  quis  dcprchcnditur  rcccpta  cft ,  quam  Contra  mulicr  finc  confcnfii  confanguinc- 

nonnunquam  neccflitas  ctiam  fuadcrc  fo-  orum  iure  noftro  poteft  contrahcrc  ,  imo 

let,ne  hominestcmercafuis  negotiis  auo-  ctiam  donarc ,  at  quin  ,  moribus  multa- 

ccntnttargjUgfidfquitexf1gnatortb.7  ff.qucm-  rum  prouinciarum  hoc  rcquiri  videtnusj' 

admod.tcffam.aper. & quod i ta plcrumq; com-  quid  fi  igitur mulicr  qusc  oriunda cft  cx  rc- 

paratum  videamus ,  vt  id  quod  cofuetudinc  gione,  vbi  ius  ciuilc  ieruatur,  diucrtat  in  la- 

fltjCtiam  iurc  communi  fit  ri  pofle,fibi  nedu  cum  contrariar  confuctudinis ,  &  agitctuc 

vulgusimpcritum,fcdetiamipfitabcllioncs  an  hic  contractus  obtineat,  non  imracri- 

perfuadcant.  Secundocommcndathanco-  to  vtroq;cafu  inueftigandum  videtur,quid 

pinionem  l.fifundus.6.ff.deeuiclSi  coniugatur  iuris  fit.  Filiumfamilias  cxtrancum  pra:tex~ 

cumLj.C.decentrakcmtione)  Qucmadraodu  tu  huiufmodi  confuctudinis  fruftra  tcfta- 

cnim  ln  contrahcndo  folcnnitatcm  cius  lo*  raentum  condcre ,  profitcntur  hic  *f  Bart.  6$ 

ci,in quo ncgotium gcritur,inipicimus,i|uis  num.26.BaU. num.$S. SalycctJtum.  10  Fulgojjtu*. 

alius  extrancus  fit,ita  ctia  in  tcftamenti  con-  23.  FrancifiK_Jretm.num.14.  verffedquia  vifium* 

61  ccptionc.Tertiotconfirmat  hanc  conclufi-  lafeninfua  repetit.num.  S2.  <^iUxand.  ctnjH.44. 

onem  Lt.inf.de  emancipatMbcrorumNcc  ad  rc  n.i.veL7.Paner.cenfs2.indubiepriwe  veU.Cra- 

pcrtinet ,  o^  quidam  eandcm  legc  in  contra-  uet,  confi.217.  nuj.Cemeus  conf.it  2..  uum.6  veK 

riu  torqucre  foleant ,  cum alienigcnaru  cx-  S^Ba^baUonfLys-tmm.j.vo/.s.Ejmtivxenf/.^^^^ 

prcflam  mentionc  faciat,quafi  diucrfum  fit,  \^Anchar.incap.  canonum fieJuUde  cenjittut.  A- 

fihuiufmodi mcntio omifla forct.  Hucobi-  kxandtonfiUe.  num.6.voL6Jncipiente, circapri* 

cem  cnim  haud  difficulrermolicmur.fi  per-  mumdubmm.Bart.SecinJnfuet faBentiu  inverk 

pendcrimus  ibidem  dc  forma cmancipatio-  fiUutfami&4U\^nd.Gati.pract.obfcruJib.2.c.  124» 

nis  tradtari ,  vtrum  dcbeat  fcilicet  ficri  apud  num.    K^fndreax  Ttraq.ad  Ugcs  connubialct  im 

duuuiros,vcl  alios  iudiccs.de  alicnigcnis  in-  verb.inpetejlatefui  maminum.z 27.  quod  fcilU 

cidcnter  mcntioncm  faaam,cu  lcxmunici-  cctncquc  principcs,  nequc  magiftratus  fta- 

pales  pfonas  q  ux  habiles  non  fintan  diucrfa  tuta  cddcndo,  pcrfi>nis  cxtrancis  taftaraen- 

caufla  conftituerc  ncqucat.  Vltimo  raouenc  ti  factionc  tribuere  pofllnt,  aut  cotra  cand6 

omnia  argumenta ,  q  pro  cofirraatione  pce»  abrogarcaut  cotrahcndi  faculute  no  capa- 

dentis  coclufionis  in  mcdiu  allatafunr,  Ncc  cib.c6ccdcre,vel  cotra  adimereallegat/.  ifFL 

cft.^nostorqucat  lcgesfupraincontrariu  ^/«/.e^.^^^./.cxquamtclUgim*,. 

quod 
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Tit.i.defumm.  Trinit.&ficLCathoI.  ij 

quodquis  pre/idiprouincic^mittatur.tuto-  legesconubiatisinverbfuimaritin.:2i.cctxz  cd- 

re  darcquodramcnid  folumlocumhabeat  ciliationc  tradere  vidcntur,  vtpriorfcnten- 

in  illis  qui  funt  ciufde ^puincia:. Secundo  rul-  tia  locum  habcat,  fi  cx  circuftantiis  appare- 

ciri  hxc  fcntentia  poteft>f.  venerabi/isquifitii  rct  illud  in  rraudl  faclu  eife ,  vcluti  fi  mulicr 

fint/egittmt,  vbi  Pontifcx  negat ,  fe  non  pbilc  cum  maiorc  comoditatem  teftandi  &  con- 

eiusviri,qui  Regi  Francia:  iubiectus  crat,  fi  •  trahedi  domifu^habcrct^pcregrCjpficiica- 

Uos  lcgitimos  cfhcere.  Tertio  eiuidcm  claf-  tur,  vcl  in  locum  vbi  talis  confuetudo  intro- 

fis cft , q, cauetur  /. comuntum.  9. C.denaturM-  ductano erat ,  &  mox rcucrtatur,  aliud autc 

beris  pacre  filium  cunx  ofFcrentem>illos  qui-  obtincre^/rf//  Salycctus>(\  alio  domiliu  rrans- 

dc  iuftos  cffic .  rc ,  6c  hinc  cifc  mutua  vtrinq»  tulifTet.Idcm  quoq,  ^pbarc  videtur  Alcx.conf 

fuccdhonem,lcdilludadaliaspibnas,agna-  4i.n.sJtb.$jtUegantLfrans  jff.de tigtbus.Cxtc- 

tos  vcl  cognatos,  rcfercndu  no  eflcQuarro  rum  fi  hanc  cxplicationem  Salyceti,  qui  mi- 

huc  nrincr  lfiff.de turtjd.omn.  iudtcu , neminc  grationem requirit,iequamur,non animad- 

cxtratcrritonumfuurriius  dicercpofle  Ex-  uerto,quidinterhunccafum&  illum.de  fi- 

traterritoriu  autc  intelligitur  quatuor  mo-  liofamilias propofitum,inttreircpoflir,cum 

dis  rationc  pfone.,rci,loci,temporis£/.cf«<£  &  is  alio  lares  transft  rcndo,  f  poflit  bencri-  66 

t.C.finiacopeteteiudjce,docLoresdJ.finati.Qmn-  cio  ftatuti  frui.Exiftimarim  itaqj.q,  ii  mulier 

to.quodftatutavelcofuetudincsiri  pfonam  cafualio  profcctacflct.&ibidc  inmorbum 

concepta,  cos  obligcnt,  quocunq;  ic  confc-  incideret,atq;ea  de  caufla  tcftamcntum  co  - 

iant,argJ.ticuibonie4.ffMverbjobtig.ejrlfi»<tti.  dcret.huiufmodi  voluntate  reipuendam  116 

jfdecret.aborMnefaciend.cJua.ejrc.fin.  ext.de  cie-  efle,quis  folcnirasftatutoprarlcripta.vt  fciL 

ricisnonreftdent.  vndc  cx  diftcrentialocorum  confenfus  propinquorum  adhiberetur,  non 

varietatcrecipcrcnodebc^,/^./»/^^/»»^.  interccfl"erit,quodhoc&fimilib  caiibuscci^ 

intntegrefii.  Scxto»quodhocmodofacilclc-  feUufpiciofraudis.&eande  neccflitasexcu- 

gcsiuriscomunisi&ftatutapatri^eludipof-  fet,q,jppinquoru  no  femperfacultas  iit,for 

iint ,  fi  filiusfamilias  migrct  ad  alia loca >  &  taflc  &  iuris  ignorantia ;  quis  enim  &  ftrmi- 

mox  reuertatur,ncq;  cnimindirc&e  concc-  nariuris  ignorantia  allcgarc  ncqueant,//.c7. 

denda  funt,q  dire&enon  pmittuntur ,  Lfctre  detur.&factjgnor.  tamcn  hoc  caiu  contranu 

oportet  zi .§./ ■.ff.de tntor.dnu  *bhu  l.contratigem  diccndu  videtur,q,  pcritos  co  loci  confulen- 

20  f.delegtb.Lnon dubiuC.eod.tit.  Hxc  dc  filib-  doj.10.ff.de bonoru peJJeJJ.  non  potuci  it  dc  tali 

familias ;  In  mulieris  aute  plbna ,  quae  finc  \  forma  iuris  inftrui.f .vt  ar.imarum  dt  conflttut. 

confcnfu  mariti, aut agnatorum, contraht-  in  rf.illud  obiter  adiiciendum  putaui ,  Alcx. 

rc  vel teftari prohibetur,  difficultas  cft.  Ete-  d.conf ai.tib.sjt.6. videri  in finuarc  ralcm  pro- 

nim  contractum  eria  cxtra  territorium  fta-  hibitionem  itadcmum  fubditos  extra  terri- 

tuentium  inftitutum,  nullius  momenticflc  toriu  afficere,  fi  nominatimhoclcgcmuni-  « 

jpnunciant  Baldjonfi+if.fuperprimo pitfio Itb.  cipali  cautum  fit  argJ.finff.de  decret.  abordtne 

4.  Bapttfi.  defdncf.Scuertno  in  repetit.  huius  tigis  faciendJ.nonfotiimejrLmcrcatores  Cdecomerciis. 
Fioria  jnLrffMvfuris,  FirmanjntracJJeCapeL       His ita  prarlibatis,  reliquum  cflc vidctur, 

in6farfrtnctpajn$  jr.Quibus a  fe rclatis  fub-  vtfubfcquetcm "]~ qu^ftioncm.an huiusmo-  g7 

fcribit  And.Trraq.  detigtb.  connubial. inverb.  di  ftatuta  ■  quxperfonis  teftamcnti  factio* 

mariti/ttin.220.  Diflenriuntautcmhoccafu  nemtribuunt,  aut  adimunt*  contra  iuris 

Yx^ncii.Kxed.conf.$4.verf3.ratioprinctpal.Cor-  ciuilis  difpofitionem ,  etia locum  habcat in 

ne9 cofj+rJujnprimJubtoty  huiufmodi for-  bonis alibi fitis > vidclicet fi  fihusfamilias  vi- 

maprohibitionisiblennitari  acceptaferen-  gore  ftatuti  Francofordix  tcftetur,  anhoc 

da  videatur,qexconfuetudine  cuiufqjloci  tcftamentum  etiam vim habeat.in  pdiis  & 

minorautfubtilioradhiberidebeat,i'/rf»/M  bonis  Saxoniciducatus ,  vhiius  comunein 

tjfenfumeJI.Scd  hoc  argumentum  ipfe  Arcti-  vfu  cft,aut  fi  Francofu  rdianus  in  Saxonia  jp- 

nvishicn.t+  verfitptuncdebeathaberetpfemetyzx  ficifcatur,  ficibideteftctur,ipfiusteftamcn- 

auftonracc  Baidi  difloluit  c6tcndentis>jphi-  tumcx  eo  impugnari  poflit:  Pioexpcdicda 

birioneprincipaliterp(bnaafTicere>  folcni-  hac  fadicontrouerfia  vna  cumBartolohic 

tate  autem p  quandam  confcquenriam  co-  »./.?.£«<r/?.0.totam  hr.c  lnfpectioncm  aggrc- 

plecri.  Illuci  a.q,  prazpondcrct,nosipcc>are  dicmutjdiftinguit f enim qdam ciTc  ftatuta^ g 

dcbcvcJ.cupnmipal.ffMreg.iur.Li.ff.deauitor.  prohibitoria,qdamptrmiiliua.qcampuni- 

ejrfofen.  tut.oovco  idcm  Arcri.  hicn.tS.vcrf.ejr  toria,  fiuc  pcenam  infligcntia.  Enimuero,  vt 

55  hocfee[uit*r{  iteSalyc».//.prartcreaTiraq^  ait,  ftatuta  aonnun§  prohibent  cotrahi^aut 
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•ctum  aliquem  explicari  abique  folcnnita-  fum,in  aliis  bonis ,  q  cxtra  tcrritbriu  confti-^ 

tciilclcm  comprchcnfa,  vcluti  ii  ftatuatur,  tutafunt,  noncflcadmittendum:  idq  arg.r. 

quod  in  rcftamcntis  condcndis  dcbcantad-  Jifentcttat§ '.finattUb.fi.  idemq;  fcquuntur  hoc 

htberi  duo  tabcllioncs ,  vcl  quod  teftameta,  loco  Bal.  n.pt.  p  rationcm  UgumuUcri  74.ff.de 

aut  contradus  fme  infinuatione  non  valc-  condtt.tjrdemonjlrat.  quod  vbi  iuris  dilpoiitio 

ant,in  his  quidobtineat  iam  antca  traditum  contraria  cft  cofuctudini ,  no  habcat  iocum 

cft ;  quamuis  cnim  confuetirdo  patrix  mcx>  ius  zcccfcct\di,Cephat.cof 2,-8.^.104.  And.CaiL 

aut  ftututa,huiuftnodi  formam  prefchbant,  Ub. 2  jobf 24.^.1 1.  vbi  hanc  (cntcntiam  comu- 

tamcn  idem  non  obtincbit ,  fi  alibi  contra-  nem  appcllat  ¥c\.inc.pofiutafit, ext.deforo com- 

*9  drus  inftituatur.  Quod  fi  ftatutu  in  rcmfco-  /r/.».*  .rcfcrens  idcm  fentientesPctrum An- 

ccptum  fit ,  vcluti  q>  prohibcat  dominiu  rei  char.Paul.Caftrenf  Cardinalcm.  Calderin» 

alicnari cxtra  confortcs,  tucomnrmdifpo-  &z\i6s,AUx.confitor.tncipiewte,vtfitituUqu*Jfi- 

fitione  etiam  in  diucria  rcgione  faeH,  in  qua  onuprxmijfitin  vol.t.Ang.Pcruf  corf.zto.  plures 

hxcconditioieruatanonruit,vitiari,  qnod  rcfcnPomates  m  addtt.ad  Bartdn  verb.nl nor- 

ftatuta rcm ad&cianzj.anintotum}. inf.de  *di-  r/£//*r.Porrot  hanc icntentia Bartoli impu-  7$ 

fic.priuat.i.  vcnditor.\}.§.ft  confiat.  f.communia  gnant Sriyccz.hicn.i^.FrancifiAret. n.tp.o au- 

prad.vrb.&rufidnfiit.quib.aiienareUcetvttnon,  ctoritatcm  vetcris  reftamcnti  numerorit  c.24. 

in  princtpl.t.§.ejrcumiex  inf dereivxoritt  aiito-  contendcns,talc  ftatutu  odiofum  no  eflc,  cu. 

ne.  Aut  ftatutumprohibitorium  pertinetad  ratio  ftatunfit,  vtbona  confcrucntur  in  a- 

70  pfonas.quo  cafu  rurfum  diftinguit,  t  an  co-  gnationc  fcu  ramilia/ 1.  §  ytiu.ff.  de ventrjn- 

tincatprohibitioncm  fauorabilcm  ,  vcluti  j^/c/r»^.&licetinconfcquentiacontincato- 

quod  minorviginriquinqucannisnopoflit  diumfceminarum,tamcattcdidebcrc,quod 

condcrctcftamcntum,  quodadueriaturle-  magis  principalccft,  l.quicxceptioncm  40.ff.dt 

gi qtia atatesfiJetefiam.  idq; co cofilio,nc ta-  condicltonc  indebittl.fi  quuncccauffam ^ff.dereb. 

cile  dccipiantur,  vcl  q>  vir  non  poflit  lcgare  cred.fi  cert.petatur,idcm  quoq;  lentirc  vidc tur 

vxori,vcl  contra  nc  nimia  largitatc  fcfe  inui-  Fulgof  htc  n.24 .  Vndc  pro  explicatione  pras- 

ccm  fpolicnt  J.t.ffJe  donat.intervintm  ejrvxo-  fcntis  qftionis  duximus,opcrx  prctium  eflc, 

rww.Talcm cnim  prohibirionecomprehen-  aliafa&i fpccicproponcrc,  q partimad fta- 

dcrcciuemvbiq;locorumagcntcm,&dcre-  tutaprohibitiua,partimadpmiflbriarcferri 

bus  intra  vclextra  tcrritorium  quiddifpo-  poteft,legc  Anghcanacautueflc jpponitur, 

ncnzcmutrg.t.u  cui  bonu6ff.dcverh9.obligat.eJr  quod  cxclufistrratrib.ac  fororibus  lolus  pri-  741 

ijulian.10.ff.de  curafuriofttctcx  Ckfirefi  tnprin.  mogcnitus  fucccdat,  ita  tame  vt  his  alimca  - 

ejr  jf .  t.ff.  de Cafircnft pcculto Ifi duoft  in finefi.de  ta conftituantur.  Qux ritur  itaq; ,  fi  Angms 

admtntfi.tutor.  Bartolu  quaii  dc  vcrbo  ad  vcr-  deccdens  bona  qdam  relinquat  in  cotinen- 

bamrefcrt&fcquitur  Areti.hic»./*S*^.».  ti,fiuc  Galliacfle  ^ponamus,fiucBelgiumr 

J»i//.idcmq;  rWcxsonfil.  4\voi.$.numjt.  Baldf  fiucaliasregiones.inquib.iuscommuncfal- 

tamcnhicw/^excmplumaBartolodcpro-  uurofit,ahaautcminAnglia,anlexAnglica- 

hibitionc,  ncmaritusvxori,vclcontraquid  nainomnib.bonisfcruadafir/ErcnimT  A\-7f 

in  teftamento  rclinquat .  plane  rcpudiat*  bc.Ro(atA».rj.prxtcrcainprima^partefta- 

quod  non  fit  fauorabilis  illadiipofitio,  per  zuzozdq.^i.incipiente^tequaroReman.tof.jo.m 

quam  adimatut libcra  tcftandiracultas ,in-  fecundo  dubioMdcnzux conftitucrc,  quod  dc- 

fitt.  de  Uge  Fufia  Caninia  tottend.  Scd  non  ani  bcamus  intucri  confuetudinc  loci  vndc  dc- 

maductdt  idcm  Baldus  »  interefle,  an  vna  functus  oriundus fit. Pro  confirmationc  hu- 

pfonaxui  quid  relinqui  poffit,  eximatur,  an  ius  fcntcntix  adduci  potcft,/.»*///  2S.  wfr.  de 

libera  teftandi  facultas  facilc  reftringatur.  eptJc.ejrcUr.itei.Ubcrtusi/.§.  pfcriptff.admuni- 

Hic  cnim  vcra  cft  Baldi  confideratio  l.paclm  cipaie,dcindc  quod  ficut  h^rcdcs  inftituti  to- 

cp  cbtali  t$.  infir.  depacl.  illic  vcro  aliud  jpban-  ta  h^rcditatc  capiunt  cx  tcftatoris  cxprcfla 

dum  vidctur,  l.hocmodo  64ff.de  condttton.  ejr  voluntatc,  ficctiam  vcnicntcs  ab  intcftato 

tjrdemonfira.  Qupdfiftatutumcontincatjp-  cxizcizz,argum.i.cortficiuntur  8.  ejrl  fiqttie  j. 

7  jhibitioncodio(am,tunccam-f  noncxccdc-  ff.de  ittre  codtciiiorum  1. 1.  §.  pcnuit.  cf  tin  ff  de 

rcfincs  rerritoriijjpritcturidcm  Bart.  Fran-  ^/.^.atque  in  cxprcfla  modcrationcmrc- 

cif  kxczi.n.tff.Salyc.n.it.argJ.  exea  o.ff.depofiu-  cipit  cx  loco ,  vbi interceflit ,  /./»*» ffcctali. 

Ut.  VndcidemBartolushincinfcrt.quod  fi  p.CJetefiament.dri.2.C.  quetnad.tefiament.ape- 

ftatuto  coprchcndatur,filianonfucccdcrc  riantur.  Ergo&c.  Salycctus  autcm  hic  nu- 

cummafculis.huiusmodiftatutumvtodio-  mer$  ij.  &  14.  paulo  alitcr  rcm  t  digcrit7* 

pro- 
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proponcns  cxemplumin  Lucano,  qui  ta-  Quinto  quodftaturum  originis  valcat  tam 
mcn  ctiam  bona  &  facultates  in  Anglia  ha  -  auctoritatc  iuris  ciuilis,t|canonici,/.a»//tf po- 
bcat.Nam fiquidcmiUeLucanusinfuapa-  puU.ff.deiuJi \&iurcc.t.decofti,in6. quadc cauf- 
tria  vitam  cum  mortc  commutafler,  vel  fi  &  eriaconfcquens  ciTc,  vt  vniucrfum  ius  h&*- 
ctia  alibi  feto  coccmflct,  quo  ranqaduena  rcditas  dcrundi  tribuaU./.  harcditas  6z.fi. de 
&  pcgrinus  defl  cxcrat,  ftatuit  leges  patriac  regjur.  Sexro  confirmari  hax  opinio  poreft, 
ipfius  feruandas  cffcdrg. authentx-mnespere-  cxeaconfiderarionc, q,iusnoftrum non  pa- 
griniinfr. comuniade Jueeefi&c q>  quis  ccnfca-    tiatur , vr qs  partim teftatus decedat,//>« no- 

turfccundumlcgcs  &c6fuctudincspatri3e  ^r*7^irw./*r.Septimomomcntu  raciut.q 
fu£,inquaadhucdomiciliumhabcr,reflari  de  cotra&ib.di&aiunt.Inhis  fcil.Cofucrudi- 
&  mori  vcWcJ.finofreciaU.o.  infi.de  tefiamJfin.  nc  loci,vbi  contra&um  eftifpc&andam  cflei 
eod.  ///.quodq;  is  q  inteftatus  dccedit,taci-  ififiundus.6. ff.de cutt~t.&  Lfemperinjlipitlationtb. 

tc  vidcatur hxredib.  ab inteftato  relinquc-  34.ffJereg.turu,  idq, tato magis ^pc e dac,fi  ius 
rc  fubftanriaTu^m/f^W/wtfirr  X.ff.decOitcil.  domicilii  vel  originis  cum  ipfo  cotractu  co- 
q,rcfcrripotcft/.»«/fi^.mj9'.  deepifc  ejrcter.  cumtjxxtgert 6sff.de iudiciu.  Octauoq,aCti- 
itel.Ubertusi7.§.pfcriptio.ffJemunuip.  Quod  oncs ccrri loci tcrminis non dcfiniantur,  fcd 
fivcroin AngUa domicihu  fuum  coftituit,    vbiq;  vimiuacxl~crzht,Lfin.dcj>rafirtpJongite- 

*^&ibide  etiam  rcb.humanis  exemrusfiria-  ^*r».Nonoq,fentetiaabvnoiudiccdidaex- 
liam  iuris  definitione  introduCendam  cflc,  fecuriohc  mcrcatfin  bonis  alicne.iUrifdi&io- 
vt  in  Anglicanis  bonis,  obtempercmus  le-  nis,/.i  Diuo  Pio  tf.§.t,fi.  deretudtcata.  Er  hanc 
gibus  Angliar,  inakisautepareaturftaruris  fcntenriaSalycetiapprobarevidchrur.quo- 

hngularu  rcgionumvcliuricomuni.  q,do«  adhoc  mcbrum  Aibcric  Rofat./j/r n.  }$.ttcm 

miciliu  ccrtararione  illum  obftringere  vi-  Fulgof.n.24.  quisis  tradtct  folum  dc  cxclufio- 

77  dcitur,  f  LtncoLi  2putdmuntciJ.ciues.  Cdcinco-  nc  tcerninarurh  Marian.S6cincoJ.i6.col.i.cjrJeq. 
/u^./».necabfufdumvidcri,q,h5ciurisfc-  CuiaausinJuaconJuUatieuexs.vbitzmchtctur: 

paratio  fiat.cumduas  quodamodo  pfonas  conrrariam  fchtcntiam  rccepriorcm  eflfe. 
fuftinerc  vidcatur, arg.1. refiriptio  §.fin.ff.  de     Czterum  diiTcntiunt.&finc  vlla  diftin&io- 

muncrib.ejr honoribJtem  tjncota  29.  ff.admuni-  hc  originis  fingulorum  locorum,cofuctudi- 

cip.  inharc  vcrba. Incola&  his  magiftrarib.  ne &ftacuta  nos  intucri  dcberc.vtfccundum 

parere  dcbet,apud  quos  irtcolaeft,&  illis  a-  *f  ea  boha  dcfuncti  dcfcrahtUt.ftatuuntPctr.  7% 

pud  quos  ciuis  cft.Quodautcm  priori  cafu  kr^ix.inrcpetit.cxanonufiatutaextJeconfiit, 

lcgcs  Lucanx  indiftin&c  fcruanda?fint,  id  q.i2.Bat.hicn J6.loan.Fabern.1t  Cynusn.it.pofi 

etia  aliis  argumcntis  euincere  conatur.  Ait  xPithet.ejr  atios  Alex.conf.vifo  tituto  quaftionis  tn 

n.iccundo  noc  ipium  confirmari,q»certi  fit  primo dubto U.t.vbi  MoUneus in add.  Corneus cof. 

iuris,quodftatuta  aflficiatpionamciuisfui,  its.cot.t.Ub.2.Socin.co/.2fS.Ub.2.n.j.NicoJSuerh» 

vbiq-,  iocorum  exiftcnris.//?/*.  dedecret.abor-  infisutOcisUgaJtb.intocodetan^nJp.Gozadixonfi 

Muefrtiend.(jrlfinMeunuchis\\mc^o\co cuc-  49-n  %  Brunusdeftatutuexcludenttb.ficemtnas q. 

nirc,vt  il  tra£tctur  de  indi&ione  muncrum,  tf.Soares  in  thefiturxomm.  opinJn  verb.fi atuta  n. 

vniuerfiim  ciuis  parrimonium  in  contribu*  tSiWeJen.in  addit.ad  BartoL  circa  numeru  42.& 

tionem  vcniat ,  &  hoc  onus  agnofcat  finc  ibiol  Scharditu  vbi  multos  auitorcs  allcgant, 

diftinaiohc  loci>vbi  bona  fint,  Lexrefcrioto.  indiftindc  cocludchtes,  q,  fiuc  vcrba  ftaruti 

t.g.fin.ff.demunerib.eirhonortb.Tcttiz,  q,  har-  Coccpta  in  rc  finr,fiuc  in  pfona,  locu  habcac 

rcditas  no  circumfcribatur  loco.icd  fir  fuc-  harc  generalis  dcdnitio.jind.GatLUj.obJ.tiai. 

ccflio  in  vniuerfum  ius,quod  defunclus  ha-  n.i.eyfeq.  CefhaLcof.278.n.to4.And.  Tiroq.de  w- 

buir,  quodq;  vtincorporalcpmnamlequa-  reprimegenituraq.jt.n.t.d-^.ttenjt.vbitcfert 

tutJ.hereditas62.ffderegJurJn/tit.  derebsor-  hocdcfcndcntcs  Iacob.Rauen.  lacob.  Are- 

forMLejrineorpor.inprincipJ.t.§.haresffutdJena^  ha,Dynum,Rain.  Mafucrium,  Nicol.  Pcruf 

tufionfuUuTrebeLl.fi fidticomiffum  so.ff.de iudi-  Gcorg.Nattam,&4>lurcs  alios.Pro  quorum 

ciuLfiquistumutuf.§finff.deexcep.reiiueUcat.  (cntetia  harc  argumcta  potiflimum  pugna- 

Quartoq,rutorfimpDcitetconftitutusad-  rcVidcntur.f  Primoquodextraterntonum^ 

miniftrct  ctiam  bona  diuerfx jpuinci? ,  l.jp-  ius  dicehdi impunc  non  parcatur/  fin.ff.  de 

pterUte  »t.%Jicetf.deexcuftutor.l.  maoisputo$.  iuriJeLomn.iud.  Sccundo,  quod  cdoceamur  cx 

§.tllud.ff.derebxoru'l.i.infaff.detMor.&turatt  LpupiU.27.ff.detutor.&curat.dattiabhutjrl.Ti- 

datuabhuejribtdZ  Bart.n.t.BatdJfin.n.aJ.CJe  tiu47.§.tutor.ff.deadmini/?r.tuttta,  pupilla  qui 

edtclo D.  AdrUnJoll.  Andr.  Gatl.ttb.  2.  obfitx)*  tam Roma?  ^in prouincia  fecultatcs  habcfc 
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aiium  cucorcm  Romx,  aliumin^uinciare-  fuccedacinomnib.bonis.  Primo  n.  eafufine 

opci  c.Tcrtio,q>au£torcBarcolo  difpoficio  vlladiftinc~tione,ftacucaeius jpuincia:,inqua 

indiftin&cconcepcan6mcclligacur,nifidc  facultatcs  dccedcntis  func,lcruandacrunr, 

bonis,q  funt  in tcrritorio difponetis/.f«a/»*/  quodhuiusmodi  difpoiitio rem obligct  atq* 

j2.§Js^jfJcreb.auc7or.iudicispoffid.QmTto><^  obfaing&tjarg  J.anjn  tetu  yinfr.de  adijuits  pri- 

dii  pcniatio  Pontifi  cis,  qua  alique  donac  no-  uat%l.vlditort}.§.ficbftat.ft .comun.dc feruUuJjre- 

minc icgitimi filii.no reteracur  ad  teporalia  Jcriptotf.  § Ji.Jf.de munerib.ejr honorib. cumtalis 

bona.  q  fubic&aaliisiinc,  c.pvenerabtUverf.  obieruacio,andiipofitioinre#nvcroinpib- 

infitf  cu  rexyext.quiftttifimt Ugttimi.  Quinro.q,  na  iic,ecia in  aliis  caiib.ocioia no  cefcarur,d£i 

ccrta  fbrmadcrinicG  quoq-,  habcat  cfVcttu,/.  diftinguimus  pa&a,qinremfunrAqinpfo- 

certa forma  C.  de  iurefifci lib.  xoJJn  agris  iimitat.  r&J.  turisgenttu  7.%.pactoru txontra  jf.  § fifilitss. 

jfff.de  arqrtirendorerudomfn.vndccummagi-  JJJepacljteJiipuUti0neslfifcftpuiatuiijt.ff.de 

ftratus  vel  principes  certac  jpuincii  circum-  a/rrp.*£//£.quemadrnodu  cade  diftin&io  luos 

fcripcos  iurisdi&ionis  iuc  fines habcanr,co-  cffecV  habct  etiain  Tcfairnisc.quoniaAbba* 

f  c&ariu  quoq*,  vidcri,  vt  coru  confticucioncs  deoffJeiega.in  vrim\cgi\sx.priuiiegtuderegJur. 

candclimitationcagnofcant.ScxcoaiTerere  ti.6JJnomnibuj.6S.ejripriuiUgia/t6.ffJeregui. 

hac  fehtcntia  potcft  if0rma4.ff.de  cenjib.  §.  is  iurisjm.  conceilione  immutatum  i.atatej.§ft. 

ffr#,vbi  cauetur ,  q>  is ,  q.agru  in  aliaciuicace  ejrtforma  4.§.quan^ ff.decenfib.in  teftamenntfT* 

habeac,in  ca  ciuicacc  proficcri  dcbcacjin  qua  tpaterJUia  6ff  deftruit.Ugat.  in  lcgib.  &  cdi&is 

agcr  cft.Scpcimo  conflrmac  h  anc  opinione  riTxtotnmJ.fi (cruu  7  t.§.ait ptorjf.de  acq.hstred. 

i.2.ff.deofjiproco»f.o\  dcclaracea,q  conccncio-  /.  autei.aliter$.§.fi  f.fviautcta,c\  accurarepic- 

fx  iurisdiciionis  func,no  poflc  cxtraprouin-  quitur  Pcti .  Anchai  xonf.jz  7.1  np, nnc.And.  1  i- 

cia  cxcrccri,auc  vim  fuam  exfererc.  Ottauo  raq.de  iureprimoge.q.^f jtJ.Yhimo  caiii  refcr- 

nomediocre  cumulumhuic  aiTcrtioniadii-  re,andeccdensiicAngl9,an  vcro  extraneusv 

ccrcvotctitt.exeat.f.depoftuUndotq\izcz\ic-  Si Anglus,pociecurornnib. rebus,  qin An- 

tur^phibitum  pro  alio  poftiilare  ex  caufTa,q  glia  funt,in  reliquis  difpbficio  iuris  comuni  t 

infamia  non  irrogacideoq;  ius  pro  omnibus  locum  habebic.  Sin  a.excraneus,cunc  ius  co  - 

poftulandi  non  aufcrt,in  ca  cancu  prouincia  mune  fequendum  eilc ,  cum  cxcranei  pfona 

Jpaliisnon  rcctc  poltularc.in  quapYcs  fuit.q.  capacemaut  incapacem  reddercnopocue- 

fenccncia  dixic.in alia vcro non prohiberiji-  rint vtfupra dicluejl. Hanc Barroh diftin&io- 

cccciufdenominisfic.  Nono,q,inhis,qad-  nemprobatibidcmFrancif  Arccwu#.  verf. 

uerfancur  difpoiitioni  iuris  comunis,non  iit  iuxtahanequaftione,argx.Romana  §.eontrahetet, 

\ocnsinT\accTc(ccnd\>ijnulUri&Titie  74  ff.  deforo copetenti ti.6xjrc.poftuUfti}ext.eod.  Idem 

decondition.(jrdemonftr.  Dccimo  arg^.  vtani-  quoojiencirc  videCurSalyc.jM./».//.qws  pu- 

tnarudeconftiJn  6  Mndccimo,  q, cumodia in-  tec , ftacuca  originis  pocius  acccndcnda ciTc. 

terprctacione  augenda  non  finc,/.  cuquidaif.  Alex.conf.44.n.$.  &feq.  iib.$.  vbi  ica  fenciences 

ff.de liberis  ejrpofth.htrcd.inflxxdta  deregJur.  in  adducic  Pctrum  &  Cynum  ,  idem  Pecrum 

tf.confcqucnccr &  hic idc  faciendu  cfTe.Hu-  Ancharanum  Caldcnnum c 0 rj.  14  poftto fub 

iufmodi  ftacucaeiTe  in  illacondicionc,  inde  tituUdeteftam&m\i\tosa\\os.  Acceaicidcm 

colligcrc  poflumus,  quod  ea,q  repugnac  de-  Q*\dcrm.conft7.tttJeconftit.Barbat.cof7s.  col. 

finicioni  iuris  ciuilis ,  ftrifte  incerprctari  de-  ^.vbi  illam  icntcntiam  comuncm  dicit  i?w- 

hczzJ.inho.wrariis3<.§j.ff.  deobltgcraliionx.  nu»conf4SJubio.j.iibj.Rochusadc.ftn^uaft.ti. 

in no/bayextjieinturtis  iJnt.cejoria ioj.ff.de  ver-  limit.z.  extrJeconfuetud. Ioan.  AnaniaJ  ctnftl.4. 

hiruftgnifc.cu  dtlcctus  xxt.  de  confuetudine^  i  d  q  u  c  m  tJubio.Martin.Laudenfis  in  tracJat.  deprtmo- 

tatomitiori  cx  cauitaprobandumcft,  quod  genituraq.j.Panorm.ine.EccJefiaS.Afarisinfus 

htc  periclitccur ius  nacurale.quod  omnes  li-  repetitjt.44.de conftitutiombus,  vbi addic  idera 

beros,camafculos, qfceminas ,  in fpcm  fuc-  fencicnces Francif de  Rampon. & Ioanncm, 

ceiuonis  crigerc  acq,  fubfticuerc  videtur  /.  hn&Tjnaddtt.adfyccuUt.in ti.de emt.(jrvendit. 

fntximumvttium4.infr.de liberisprstteritit.  §.vlt.q.t.  Fciin.cap.poftuUfii  n.6.  deforo  compe- 

Barcolusaucemin  expoficionchuiuslegis  ten.dssmnosremittit  f  ad  Bartoium  ext.  deforo  8 1 

gQ  ».^.qvlcimotdi£cafunc,ampleclicur,adhi-  eompet. 

bcccamcn  ccrtamdiftinclrioncm  vcru  vcrba  Nonfoericitaquefacile,conftituiiTc,qu5 

cocepca  finc in  re  an  inpibnam.  In  rc,  vclut  1  fencentia ex  his duabus vlcimis  receptior  iir. 

ftatuimus ,  vc  bona  dccedentiu  pcineantad  mulco  maioris  aucem  fueric  negecii  d  uudi  - 

primogenitu. In  pfona, veluti primogeoicus  carcqfcoccria  cui  p  fc rr i  d c bcat.  S anc  poftcc 

intct> 
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inrerprerario  Barceo  cafu  i  u  (\ i  n  c  n  quo  fta-  confequens  cflc,  v  c  illud  velit  vlcra  fines,fta- 

ruenccs  mencione  fcciiTenr  ciuiu  auc  mco-  cuco  &  confucrudme  pra:fcripros  ,  id  c  11,  in 

larum-Nam  cum  huiufinodi  qualicas  cxcra-  bonis  alicnae  iurisdictoonis.  Accedic  quod 

ncis, q u  1  iurc dornicilii  ibide  n 5  cdfcdcrinc  in fucceflione  ab  inccftaro  ccflcc  illa  dirH- 

minime  con\icnizt,lfino/peciali.  p.  mfr.de  t<-  culcas ,  q,  quis  pro  parrc  ccftacus  &  inccfta- 

flMmJfedfiAucpt0.12.jfMiurcfytUJrK0U.29.jf'.  cus  dccedac  /jusnojtru.jf./.deregJur.  &  quod 

admunictpJ.t.jfadteg.Faki.  &  cadcm  in  omni  cxprcfla  volunras  pleniore  inrcrprcrationc 

difpofitionc  acccndi  dcbcati.quedconJlitutu.  rccipiar,^  tAcitaJfinJnfrJeinft.  ejrfubftitfub 

21.ff.de  tcft.milti.lfinJnfr.de  tcftam.vbioxi\ii\c-  condit.  Mic  camcn  animaduerccndu  puco, 

gia,quzmilicib.&rufticis  indulgencur,  ad  hancfencenc.Salyc.Alcx.Tiraq.<|dcrcndic 

alios  accomodari  non  pofliincconfcqucns  cciam  Bald./»  hac  tigc&.S6.lacob.dcS.  GeorgJm 

quoq.vidccur.vccxcrancusadlcgismunici-  intract.feudaliparj.verfinJuperquaro.Gatltib. 

palis  beneficium  nd  percineac.  Quod  fi  auc  2jobf.t24M.to.iM2m  inccrpr^racionera  rcqui- 

vcrba  ftacuci  auc  fcriprac  confuccudinis  ica  rcre;  monuimus  n.  anrca  hanc  confuctudi- 

conccpcaunc,vcBarceaformauic,plusdif.  nemnonramiUiberalireraccipienda,quin 

fi  c  ul  taci  s  fubclTc  vidco.q,  vc  priuaci  rcbfuis  aliis  fracrib.&  fororibus  debeancur  alimen- 

poflunc  dicerc  lcgem  5  vc\ir\tt.2. Jf.de  his  qui  ca,cum  ius  naXMXk\cU.iusnaturate autem.ff.de 

fuivelalieniiuris JuntJ.ficuti.S.%.  arrfio.fi.  defcr-  iujltt.crture,  nullo  iure  ciuili  infringi  polfir, 

out.vind.  vel  ad  alium  percincrc  negecur,  ica  §fednaturatia.  Injlttut.de  iurenat.gent.  rjrciui/. 

quoq;  condicorcs  ftacucoru  in  rcbus  fua:  iu-  Porro  ius  ciuilcnon  hoc  folu  defidcrac,  fcd 

xisdxQtxoniSyiomnetpoputi.o  ff.de  iufttt.ejriur.e.  cumulacius  fubucnic;  prarfcribiccnim,vcfi- 

Rttinut.extr.de  te/h  djir.e  herede.  5  2  .jf.de  admtni-  liis  lcgicima  porcio  rclinquacur  /.  cum  quari- 

firat.ejrperictut^curatJ.Lucius.cfinjextAedo-  tur.6.cumauthent.ftq.infr.deinojjic.  tcftam.  auc 

nat. inter vir.  ejr  vxor.  Nos  auccm  in  p lc n n  a  fi  aliquid illis  r clictu m  fic,iurc  inftirucionis, 

nihil  pronunciandu  eflc  duximus/cd  hanc  vt  fupplemenco  fic  \oc\1sJ.0mnimodojoJnfr. 

3ua?ftione  macuriori  delibcracioni  fcruan-  deinoffi.tcfiam.  Exiftimarim  iraquc,  quod  in 

am.  Porro  eidem  Barcolo  accp  aliis  aucto-  illis  bonis,qua? fub  iurisdi&ione  Anglicana 

ribus,qui  a  nobis  add  u  tii  func,  in  co  libecer  no  fincfiliis  legirima  porcio  icruari  debear, 

aflcntimur,calcm  difpofirioncm  canqodio-  habica  fciLacftimacionc  harum  faculratum, 

<am  fincs  iurisdichonis  comm,  qui  illam  lc-  non  cam  m ,  q  in  Anglia  func  Nccobftar ,  q» 

gcfiiafanxcrunr,  non  excedcre.  Quodvc  hocmodorucurumfir,vcproparcercftacus 

tanco mclius  cofirmari  poflic, cx vfu mc  fa-  & intcftacus  quis  decedar.Ceflacn.illudin- 

crurum duxi, fi  argumcnca, quzaSalyccco  commodum,fipermodumfupplcmcnciil- 

profuafcnrcnciarulcicndairfmcdiuaddu-  lisfubucmacurjcufolcnnicasneceflarixin- 

£ta func,ordinc rcfcllam.  Qua in rc ne alios  fticucionis  iurc ciuili  incrodutca, p  confuc- 

auftoresf  diligcnriae  atq,  luBcilicaci  dcbica  cudincmcolli  pocucric  Qupd  fiexheredaci 

laude  fraudarcm,fubiicia  Alcxandri  refpo-  fincaur  nihilillis  in  tcftameto  rclitcu  ficno 

fionesquipriorib.  quinq-,argumcnris conftl.  vidco,qjidj>hibeacillis  inotficioft  qucrcla 

12  <f.//6./.figillatim  fatisfacicque  fcquirur  iiC-  indulgere ,  vcl  alio  modo  tanq  ab  inceftaco 

•  dcm  rcfponlionib.  innitcndo  Andr.  Tiraq.  Cubucnixcyarg.tfiarrog.22  ff.de  adopt.  cum  vt 

d.  j.46.n.2j.  Quod ad primutn  argumcntum  antea difiueff,odia incerprccacione reftringi 

attinccftatuicprimogeniuimin  ccftameco  pociusdebcanc,<|augeri.  Prarccreainuefti- 

apacreinftitutumjcxcluri.s  riacrib.jppccrea  ftiganducflccxiftimare.num  confuerudo, 

criaminbonisalicna:prouincia:,vbiiusci-  aut  ftatutalocoru,inquib.  ius  ciuile,aurfi- 

uilecxcrccarur,admitccndum  cflc.q,  non  milea:quicacisrorma  vigcrc  jpponimus,in 

nitatur  confuctudinc  loci,  fcd  iuri  commu-  fimilib.cauflts  qd  ccrti  ftatucrit,  cu  ipfi  rcb. 

ni.q,  ditlct  voluntatcm  vltima  obferuanda  fuariurifdiftionis.nihil  jphibeccalicuius  cc- 

cRcJ.habutydcfacrofjtccL  Pocro  fi  nullum  re-  ftamcco,ccrca  legc  dicere  pocucrinc,  vtoftU 

ftamcncum  condicum  fic  cunc  primogcm-  /umeH.  Secundfi argum.  f  iidc  auttorcs  ica  tj 

cum  fola  confuccudinis  progatiua  co  iuris  dilucndujpurancvrprimoobiiciacfatisco- 

afpirarc,  q,tjugnascumiurcciuilifuislimi-  croucrfiirnciJc,anmunera  pro  reb.aliena? 

cibus  definiacur,/.<rx/r<  territoriumfin.jf.de ad-  iurisdidionis  ecia  indici  poflincidcindc  cir- 

minifirjimnJud.  U2.  cu vnusde  reb.  aucior.iud.  cumfcripca  cali  incerprecacione,  cxiftimar, 

pojftd.  Ec  quamuis  dcfunctas  tacite  vidcatur  ftacuca  ciucs  fuos  refpc&u  bonoru,q  alibijfi- 

vclle  fcruarc  confuccudincm,  non  tamcn  cafuncicadcmuajKccrcpofle.fihoc  difcrc* 

—    -*       —    ...  . 
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20  Comment.  Petr.  Gilkenii  in  Lib.  L  Cbd. 

comprchcnderint,  Lfin.ff.de decref.  ab  ordine  ciispriiutj.vnic.  §.&cumtex  Iuli*>infr.de  W 

facicndJ.mercatores.4.&l.nonfolum.2jnfrJe^f  vxoriaU.  Quae  verode  intcrdicrionc  allatai 

mercttorib. alias autcm contrarium  bbtine-  funt. facUcdilucntur ,  fi  memii\erimus  hu~ 

tcjap.vt  animarumdeconfiit.in6. Harc rcfpo-  iufmodiinterdittionemin  lcge  ciuilt  con- 

fioAlexandrinon  videturtemcrcrcpudia-  firmari,&forocntumfuUmrccipcrc,/./:^-fe 

da;  fufpc&a  tamcn  cx  eo  cft  i  quod  lcgi  mu-  curatorib.furiofJ.ucuU.ffJeverb,  obtig.  Qux 

nicipali  illam  poteftate  adfcribat,  vt  dc  ciuc  dc  tutorc  quarto  comcmorantur ,  ita  diluic 

fua: iurisdictionis  ,*  rcfpectu  bonerum in  a-  vtdifcrimcn  coftituat  intcr difpolitioncm 

licna  prouincia  fitorum ,  quid  nominatim  plaufibilcm  &  odiolam;  tutclar  cnim  datio  - 

ftatucrcpoflint.Repugnatenim /.«*//*/*/•-  nemomnemfauorcmmcreri,nepupilloru 

rifrmm.20.ffAeiurisd.omn.iud.  I.  cum  vnus.  12.  res  pcriclitcntur,  §  jmpuberes.tnjitt.de  Attiii- 

ff.de  reb.auit.tudpeffid.  cap.pervenerabiiem,  ext.  an.tutor.  ejrin  princ.  tnjtit.de Jatisdat.  tutorum. 

quifitiijintlegitimt.  deniq;  alia:  legcs  &  ratio-  Alitcrautem  fcfc  cxtricat  Tiraq.  d.  quefi.44. 

nes,quas  feries  argumetorum  a  nobis  infti-  »..27.  iecutus  Baldum  in  hac  lege  quod  dif- 

t  uca,  fiipra  exhibuit.  Ncc  mouemur legib.  politio iuri  cominuni  cdtraria  non habcac 

quas  huius  rei  gratia  adducit,  locum  cmm  ius  accrcfccndi/w/./irrn  &  t.Titio.74  fi.de  co- 

vendicant  in  delinquentibus ,  atque  adeo  ditjjrdemonfir.  Eft  dcinde  &  tertia  iolutio, 

periorus  ipfis.Expeditenim  Reipuolicx,ne  quod  tutorfimpliciter  datus  etiam  habcac 

ciues  vltra  fines  pre>(criptos,commercia  cu  adminiftrationcm  bonorum,ahbi  iicorum, 

Barbariscxerccrevidcantur.autillorumar-  fifpecialiterdc  illis  prouifum  nonfit,noa 

canatcmerefcrutentur,&contraiisdcm  i-  9lizsJpupiffo.27.ff.de tutorib.dat. abhis.  Nos 

dem  facicndi  occafioncm  prasbcat,  dJjner-  autcm  verfari  in  cafu  quo  ius  communc  vcl 

catores.4..&l.mnfelum.2.infr.  demercat.  c.figni-  leges  municipalcs  aliam  formam  fuae  iuris- 

ficauii yextr.de  ludtujiaraccnuy&c.  Lex  dvi.ff.  di&ionis  bonis  dederint.  Porro  Andr.  Gail 

dedecret.ab  ordine faciend.  nullam  de  alieno  /tb.i.obfer.tajjtjf.  fccUtusBztiJJefftimos.n.u 

territorio  mcntionem  facit,  ncqj  ctiam  de  ff de/egit.tutor.  Dcci.conf.207. n.$.  &  nonnul- 

icbus  difponit,fed  dc  ofHcio  decurionis;  na  los  alios,hunc  nodum  non  infcitc  diflbluir, 

&hociuriconfentaneumcft,nemine  duo  cQnftituens,difpofition£principaliterper- 

officia  eodem  tempore  affecrare  dcbctcj.fi.  fonam  recipicntem  effettu  fiium  per  qiian- 

CJeaffeffor.  &  cxpedit  reipublicae,  vt  bonos  dam  confequentiam  cxtra  tcrritorium  for- 

&  morigeros  ciucs  habeat,  /.  t.§.  tff.de  iufiit.  utUrgJfifideicommiffum.so.  §.  traclatkm.ff.  de 

ejrtur.  Qjiamuis  hereditas,vtdcinde  obiici-  iudt.  cu  tcla  autcm  principalitcr  pupilli  caufc 

tur,n6circumfcribaturloco,fcdfit  fucccf-  falocumhabct,§.^-«*/^i»./»/7//.^/«/^/.id<p 

(io  in  vniucrfiim  ius,non  tamcn  ^pptcrea  ef-  maxime  procedit  in  his,qua?  funt  volunta- 

ficietur,quod  quis  hoc  vel  illo  modo,vel  fc-  riae  iutisai&omsj.2.ffdeoffic.preccnfj.magie 

cudum  confuctudine  vnius  regionis  in  alia  futo.s.§.iiludffJereb.eoru  quafub  tutel.  vel  cur. 

jpuihcia  fucccdere dcbeat ,  cu  in  potcftatc  funt.  Quinto  loco  aflurgentcm  obicem  Ti- 

morietis  fuerit,quot hcrcdesvoluerit,&a.b.  raquel.  poft  Ioan.  Grierum  ita  fubmouere 

lcgib.inftituctc  atqj  fubftitucrc,/./.^/*  vulg.  conatur,  vt  concedamus  lcgcs  confirmarc 

ejrpupilfubfi.  lpoteit.i6.eod.tit.hL  cenfctur  dc-  huiufinodi  ftatuta,fcd  tamcn  pro  tcrritorio 

funftus  fccuadu  confuetudincmlocorum,  &iurisdictione  ftatuentium  riihil  allegant. 

vbi  res  fitxerant,heredes  voluiflc  inftituc-  Sedfulcirihxcrefponfiopoteft,arg./.  iff.fi 

te\/forma.§Mvero.ffjkcenfib.&/.zjnfr.quen»-  qui  ius  dicent  non  obtemp.  inverb.promodoiu- 

adm.teftaw.dpenatftur.Et quamuis  hoc  con-  TudiffionUjtemcap.pervenerabilcm^quifiliifmt 

rrouerfiam  recipiat,tamen  hic  tanto  iuftio-  iegitimiJ.extra  territorium.20.ff.de  iuruditfatm. 

ri  ex  caufia  illud  admittcndum  fit,  quod  no  iud.ff.de  regJur.qust  habet ,  quod  facrum  a  iu- 

vidcaturinftatuta,aba;qualitateita  alicna,  diccquodadciusofficium  non  pcrtinear, 

confcntirc,  fed potius  in  publicum  ample-  ratum  non  f\xJiJ.fa£lum.  170.  Lcum vnus.M.§. 

Cti voluiflcJ fin.infr.de tefittjn integrJ.de pdei-  tffJcreb.autierjud.pofid.  Vottoifinon/fecia- 

eommiJJo.tijnfrJetranfacl.Vtctctcii  quamuis  /i.p.infr.detefiam.  item  LnuUiaSjnfrJe  epifcop. 

hereditas  incorporalc  ius  fit ,  bona  tamen,  ejrcieric. quas.vt  in  ccrtamcn  fucccdant,  fc- 

quac  hcrcditatc  contincntut.habet,  quibus  xto  loco  cxcitari  videmus.facilc  repnmcn- 

magiftratusfinguliprofuaiurisdicrioncle-  .  tur,  fiobferucmus  lcgem/ non  fpociali,  ad 

gem  diccrc  poflunt,  d.  Uum  vnus.  12.  tnfr.de  cauflam  praefcnte  non  pcrtincrc,  &  in  con«* 

rebjmtlJud.pefftd.(jrLanmtotum)tnfr.  deetdtfi-  trarium  rctorqueri  poiiCi  loquitur  cnim  dc 

folcn» 
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fotennitate  minori,  quam  in  teftamcnto  Gdctamm,  t.fiarrogator  22.ff.de  adopt.  Quac 

adhiberi  folct,quat  infpc&io  curh  noftra  o&auoincaufsadeduttaluntfublidia,mu- 

quarftioncnihii  cdmunehabet,poflccnim  tantcm  cauflam  crigere  non  potcrunt,  q> 

illud  au&oritate  cofuctudinis  ficri,  dudum  quis  non  prohibeatur  dc  rcbus  fuis  etia  ali- 

expofuimus.Prarberctctiamretorfioni  lo-  bi  fitis  dilponctcyt.i.d£contrah.cmt.cu  quisqj 

cum,ficolligcrcmus>  ncillud  quidcm  ficri  fitarbitcr  &moderator  rcrum  fuarum  im 

poftc finc priuilcgio  Imperatoris ,  qui  cum  remandata.2i.infr.mandati.  /.  sff.de  hu  qui fui 

ci  omncs  prouineia?  patcant,potcft  tale  ius  vcla/icniiuiis/unt.Votto  bona  alicnain  iurif. 

introduccrc,modoverbageneraliter  inrc  dictioneconftitutalegcm  non  accipiunt  a 

concepta iirityargJ.priuiicgia.ip6.ejri.inomni-  magiftratibus,qui ibidcm  nihil  iuris habet, 

bus,6S  ff.de  reg.iur.in  dabio autcm non  vidc -  l.extra territorium.2offJeiurisdtcl.om.iudJfor-. 

tur  efle  ipfius  mcns .  vt  lxdat  alienam  iuri£  ma.4.§.2,ffdcccnfibjfivnus.i*.§.  i.  jf.de  rcbue 

dictioriem ,  vd  fimilc  ius  cxhautiat,  /.  quo-  auct.tud.poffd. 

tiens^.infr.deprectb.Impcrat.  tffcrcnd.  ifi  quis.  f.       Nono  &  dccimo  qu^fita  fuffragia  impo- 

eodjit.cxtr.dc offc.de/cgat. capfuperco.  //.  Puto  fitum  munus  fuftinerc  no  poflunt ,  q>  actio- 

tamcn,  di&am  legcm  alitcr  accipicndam  ncsvbic^viamfiiamexfcrantauftoritatciu- 

cffe,  vt  fuperiori  etiam  in  cafu  admonui.  risciuilis  dJ.fin.infr.dcprafcriptJong  temp.dec. 

Quibus  confticutis  non  cft,quod  nos  fufcc-  vcl vtg.an.  &  idcm  quoq;  cucniat  in  fcnten- 

I4  ptac dcfenfionis  Ioco pcllatrf  l.nullt. 2i. tnfr.  tia,qux  alibiad eff.  ttum  deducatur,nam  & 

dcepifc.&ckr.c^xnm*  cnim  indiftributio-  hocdifpofitioiuriscommunisconciliat,*/. 

nc  rcrum  ad  pias  cauflas  rclictarum.prarfe-  Ladiuo Pio.i$.§.r. ff.de  retudicat.  l.priperandum. 

ratur epi  fcopus  originis,  tamen  hoc  infpc-  //  §finautem,deiudic.  /.  argentartus.  4$-§finff. 

ttioni  noftrx  nullum  pranudicium  arfcrr,  eod.tit.c  pofiu/afii^xt.deforocompet.  neo^cnitti 

cum  illud  fiat  au&otitatc  iuriscommunis,  credendumcft,  quodvt  in  contrariocafu, 

&vt  piacaufla  mcrito  bcnignam  accipiat  legesnoftrxprocliuesfuntinfubuettendis 

interpretationem,* ca>nditecti>de  donat.c.fi-  his,quarpoftlongarncxperientiam  iudicio  . 

liusje  tefiam.cap  fi  i  defcriis.  I.  tdquodpaupertb.  &  cotiderate  funt  promulgata  Iftquando.}  r. 

24.deepifc. &cLr.  dcindc  fi  quid  iudicio  pe-  de  inoff.tefi.  I.4 ffdctefi.miiit.t.  in  konorariis.st. 

tcndum  eft,cogetur  exfccutor  fiuc  cpiico-  §.fi.yff.deobtig.&ati.  Vndcdifcimus  parcius 

pus  fcqui  compctentcm  iudiccm  loci,  vbi  &vcrecudiusnos  verfaridebcreinhis,  quac 

rcs  fifae  funt,  l.r.&tot.ttt.  vbi  in  rcm  a&io  ex-  contra  legcm  inrroducta  func. 
crccri  dcbcat.  Prxteica  pondcrandum  cft,       His  itaq;  fecundum  ordincm  cofutacis» 

ncc  hanc  d;  finitionem  latis  expcditam  ef-  fumma  noftras  difceptationis  co  rcdibit, vc 

fc  cx  obfcruatione  Baldi  d.t.nuai,num.t4.pofi  ftatuamus  Anglix  ftatutu  fuis  limitib.  cocr- 

V/tramontanosJtem Cynum  & Iac0b.de BeUovi-  ccnd u  neq; ad alias foli rcs porrigcdu .Quid 

fi,abeodem,itemFutgofio tbtdcmnum.ip. reiatos.  f  aut  in  mobilib.obtineatno diflimulatidc  j. 

Nain,vtait,ciuspatrimonium  invtroq;  lo-  Ssdycct.n.14  hui*sUgis>t\vai{\  in  Angliaeo 

co  cft  originis  &  domicilij.tunc  fingulos  c-  confilio  translata  fint,vt  alio  dcportaretur, 

pifcopos  in  fuadiocacfihabcrc  carum  diui-  intucbimurlcgesciusloci,quodeftinatac- 

lioncm,  argnm.l. i.vbipeti tutorcs ,  aut  bona  rant l.exfatto.i9.\.rerum  autemff.de  heredJnfi. 

fu  nt  in  altcro  loco  tanrum ,  &  tun  c  illc  cpi  -  ejr  t.vx9rem.4i.§.  legauerat^  ejr  Cf1fundus.44.ff. 

fcopus  cxfcquitur, arg.lfi fidecomrffum.$o.ff.de  delegaij.  cum  fcil.  loco  non  coar&cntur,  /. 

iudiciis, aut  in  ncutro  loco  funt  bona,  tunc  Gatus.&ffdeUgat.2.tribid.Bart9luseW*ci*resi 

rcfertur  cpifcopus  otiqinisyvt  dJ.nu//i.Scd  fcd  pcrionam  potius  Cec\\iznt\xt)/.mertatttrest 

ocintclligcndum  cft  u*  tradctur  dc  perfb-  infr.de mercatortbJ.t.§.fikeresff.ad  S.  C.Trebei- 

na  eius.qui  exfcqui  debcat.  Quod  fi  autcm  Uan.  i.fi jSJecommiffum.$o.  §.  trac7atum eii.ff.  dt 

quacratur  dc  pcrfonis,quibus  diftributio  fa-  iudtciis,  quare  iequu  ntur  etiam  non  legcm 

cicnda  fit,  aliud  fortaffe  probandum  ctir,  eius  prouinciar,  vbi  funt,fcd pctfonae ius  & 

argJ.quxcondititjQ.§.fi^ff.decondit.ejrdcmon-  c\om\c\\\\ixt\,x^4iexandjcotifiljr.  iib.num.$.(jr 

firat.tjr  ifiquifaddeciinandam.tf.infr.  decptfco.  t.9.  &fequentib.  vbi  ctiam  illud  tradit  locum 

<^c/rw.itadiftinguitFulgofius</i.»v///.w./(r.  habcrcin  *f  aclionibus,Baldus  /.  mercattres,  gtf 

Telum  fcptimo  loco  cxcuflum  non  adhar-  C.  de  commcmis  ejrmercatoribust num.z. Socin. 

refccre  indc  apparerc  potcft,quod  hic  non  {cnior,cenfil.}6.num,6.vol  txJMattbJc\stffli&. 

tra&eturde hereditate  ex  teftamcnto dela-  decifNeapol.^. infittc. Habct hxc rcs  tamca 

ta,fed  demodofucccdcndicxdiucrfoiurc>  longam  diftin&ioncm  de  quaTiraq.  dere- 

^uo  cafu  huiufinodi  inconucnicns  no  con-  tntt.prtximit.  fMg/offrjuo^rfeq. 

■     '  V  4#  ' 
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22  GommcntPctr.Gilkenii  inLib.T.Cod. 

Quibus  fundamcncis ia&is pcrfpicuum  membri ficTabcllio,qui  cx  prerogaciua fta- 

quoq;  f  euadicquid  iuris  fic  in  ftacucoex-  cucicrcacus  fic.  Valcrccnim  huiuimodi  lc- 

cludenccfilias,fimafculi  fupcrfinccum  &  gcm  municipalemoftcndi  intrattJt  vjtuap. 

illudodiofumlir,  &  iuri  ciuili  quodamodo  part.2.mcmb.t .c.6.n.S^rfeq.  Duplcx  icaq;  in 

tcpugnczJm4ximumvitium.4Jr1f.de/ib.frdt:  ipfiustperfonafe/eort"crcquxilio,/i»/^/r»- 

ncq,  commictedum  nobis  cft,  vc capci  ima-  mcntaabeodemconfectafidem  tmpetrcnt  nonfo-  99 

ginc  honcftacis,quam Salycec.  &  Arccinus  lum  tntra  fines  iuruditttonuyttui  euconftttuerit, 

obduccre  conacur,  aliud  in  filiabus  ocinere  Jed ttiam  vbify Ucorum,  dcindc  an  hoc proccddt 

puccmus  quam  in  priori  cafu.  Quar  coiidc-  iuinftrumcntuabeodcmextratcrrttorium,quieu 

ratio  quamuis  cffeccum  fuunt  habere  poflit,  deJignaruntxompojitu.Ptioti  cafu  huic  inftru- 

fi  agatut  dc  tuendo  principacu ,  cum  ad  pa-  menco  ftandum  ciTc ,  hoc  loci  conclutiunc 

ccm  &  cranquillicaccm  rcipubl.  pcrtinear,  Bart.  nj6.rjrtbtd  Alex.inaddit.  Bald.  htcnu.Sr. 

vit cs  ditionum  non  dilTipari. e.fundamenta,  verf.&vUeriusqudro.Francifc.K^Aretin.  n.  verfi 

JeeUc7jn6.&L2.§ ftdquiadtjficiU.ff.de  origjur.  prtmo  caJuJaJonrtu.t6.te/tnjn  cap.cum  P.TabeL- 

cinapibus.j.q  /.quod  fcil.dific&a  manu  &  o-  Uotextr.de fideinftrum. nu.  t6.verf.t2.  qudrttur. 

pibus  in  minutadific&is,  non  facilc  hoftib.  PhiUp.Francifiincap.liomana.tffin.de for.com- 

parcs  cfle  poflinc;  camea  non  animaduerci-  pet.iMafcard.deprobat.vol.2.  concl.p26.n.4.\bi 

mus, quomodo  illud  iri  infcriorisjfbrtunae  dcnunciatcius rci tcrtimoniumBellamere» 

hominibus.curn tantaiuris naturalis  laefio-  Spcculatori, Bonifae.  & alihtdecifiones Jtota>, 

ncadmittcndura  fit,  vtre£e  animaducrtit  confiitut.s.dcfideinftru.innouu.  Quareautcra. 

88  Albcricf  inprocem.  dtgeftorin §.dijctpuft.n.20.  his  fides  accommodanda  fir,  colligi  potcft 

&feq-& tterumd.Lexhociureff.de  iuft.  ejriure.  cxL2inJr.quemad.teftam.dperiantur,f!taliis\c- 

Hincndinccmpcftiuavidecurillacioipfius  gibus fupra  a nobis  dcfignacis,  cum  difce- 

Bart.  hicn^t.BdULn.73.Franc.Ar»tini  n.  14.  &  pcauinius  dc  minori  iolcnnicacc  ipfius  rc- 

jfitcmn.tfi.ver/Jertio& o//f.M/&,illum,quem  ftamenci. . 

ccrcarregionisprinccps  aucmagiftratus  cx  SccundovcrocafuquandoTabclliohu- 

priuilegid  iurc  legicimi  filij  imptir,ex  caufla  iufinodi  inftrumenta  concinnat  extra  ter- 

ncrcditatis  vcndicantem  bona,audiendum  ricorium  ftatucncium,  aliud  probandu  do- 

non  cSc^rgx.pervcncrdbilc)extr.quifiLftntU-  ccmBztt.hu  njs*rg.L2ffJecffcpn>c6nJ.&  c. 

gU.&UguconuuuumjnfrJendturdLUber.  His  Romana.verJ.net cUruos,defor.compin  6  Frdnc. 

rcfpondet,quod fcnptu  tcliquit  And.  Gail  ^frctin.n.tp.BdId.n.St.  RotddJecifi.deftdem- 

pracf.obfer.lib.2.c.i24.n.<.q\iod{[  legemuni-  ftruminnouu.  ^Abbds  in  cap.penuU.de fide  in- 

cipali  caueacur  maricu  vxorivcl  concra  fuc-  ftrum.n.9.  FeUn.ibid.num.  17.  boertus  dcctf.Bur- 

cedere,  hoc  ius  in  bonis  aliena?  iurisdictio-  degaL242j*.t.  Gabriefi^Ant.Ub.rxomm.  concUtfl 

nis  excrccri  non  poflc.allegac  ffinffJeiuris-  titJejideinftrum.concLi,n.f.Roldnd.a  Vallen.ro. 

oUc?.omnjudJ.tinfr.deJuffec?.tut.e.vtanimaru.  &i4.conftl.9i.voLt.  dfafeardxonct.fi26jt.2.  & 

ieeonftitin  4.  Ncc  unmucant  illa,  qux  fupra  5.  vbi  plurcs  fuo  morc  reccnlct ,  vt  ctiam  fa- 

a  mc  de  dor  1  s  aut  donatiohis  proptcr  nu-  ciunt  Roland.a  Valle, Anto.GabricL  quod 

ptias  emoluracnio,  in  mcdium  funt  allata,  abfurdum  fit,tabellioncm  plus  iuris  habe- 

cumintercauflammucuaeobligacionis,/.ir  rc,quamilli,qui  cum  confticucrunc,  Lnem* 

ftde  commiffo.it. CdctranfaSHfipitcr puefU.  12.  poteff.^offJcregiur.  Porro  quando  lcge mu- 

ff.de  inofjic.tcftdm.mmtum  incerfit/ fin.C.dc  nicipaliidconceditur,quOdetiam  iurc  ci- 

dcquir.dut  retin.poJfejflfinjnfr.de codtctlL  uili  hccbat ,  fcd  dc  folcnnicace  aliquid  rcla- 

Harcdcpronibitiuisftamtisdixiflcfiifli-  xatut,quid  eocafu  mris  fit,fupra  copioic 

ciat  Scquitur  tecundum  particionis  noftre  cxplicauimus. 

1 9  mcmbrum, f  quaedam  cfic  ftatuta  pcrmii-  Reftat  ita6j  tcrtium  mcmbru ,  quid  pro- 

fiua ,  qux  vt  dit  Bartolus  hu  numc.  34.  item  bandumfit,filcxmunicipalis,qui  aliqucm 

Frdnafc.K^retin.num.tp.  verjic.  dixiquodqud-  idoncum  conftituat  in  cxplicado  a&u ,  quo 

ddmftatuta,  nonunquam  illud  concedunt,  iure ciuili  no admittcbatur.vtfi f  filiofami- 

quod  iurc  permiiTum  non  eft, nonunquam  has  a&iuam  teftamcnti  fa&ionem  tribuat,  9 1 

autcm  concurrunt  cum  iurc  ciuili  in  per-  comtzUgcmquiin poteftate.6itemLfiftusfami- 

mittcndo ,  fcdj quicl  vltt a  largiuntuf ,  tol-  tisu.  t6ffJete/fam.  an  huiufmodi  tcftamentu 

lendo  obftaculum  iurc  ciuili  pr opoficum.  cciamvires  fuas  cxferac  in  bonis  alien;  iurid 

Idque  dupliciccr  concingic,  racionc  folcn-  dic.tioms,ncgac  B.irc./w  n.dd.Frdncif.Aretin, 

aitatis  ,  vcl  pcrfonx.  Exemplum  primi  num.tp.verfjecundc cstvtdcre.BaUji.So.x^And. 

Cail 
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Tiu.dcfumm.Trinit.&fid.Cathol.  n 

CaiUib.tt.obfer.T24jtj4.vhi  plures  idcm  fcn-  committi.Cuircfpondcc/^v/fiMi/ir  crimi- 

cicntcs  allcgac.  necxpiktthcrcdit.  quacauccur,  quodfiquis 

Haccxpoficionedcfuncti  progrcdimur  remhercdicariamignoras.illamincacaut 

adccrcium  mcmbruminfticuc^parricionis,  facffc(urripucric,illum  incidcrc  incrimen 

9 1  ffciliccc ad  ftacuca delinqucncibus  pcenam  cxpilacx  hcrcdicacis ,  ncc  quicquam  muca- 

infltgcncia,  qux  vis  &  eftectus  ftacucorum  rccxiftimacioncm  fubcrahcncis.Ncc  aliena. 

fic.fidc excrancis cocrouerfia fir, vel  dc cri-  cft  difpotitio,Uumquinocentem. tS.ff  dciniu- 

minc  cxcra  rcrricorium  commiflb.  Excm-  riis.§.Jiiniuria.  lllum  iniuriarum  ccncri ,  qui 

plis  res  cxpcdicior rcddccur.  Suncnonnul-  Ticium  verberaueric,cum  pucarec  illum  cf- 

lisinIocisftacuca,vtdepcehcnficum  fclo-  feM^uium.Quacquamuisicafcfchabcanc, 

pcco,capice  muletcncur ,  quamuis  homici-  pucarim ,  diflenciencium  opinioncs  aliquo 

Jium  nullum  commiferinc,  cuius  rci  fcucra  diftinctionis  fcedcrc  f  coponi  poflc,vc  aies  9  S 

excmpla  ipfimec  vidimusj  item  &  alia,  qux  fentcntiaHlocafu  procedacquo  pcenarum 

vireincm  ofculatemcapcenaarEciant,  qua  aliquacflcCjpporrio,  vt  in  adtionc  iniuriaru. 

coerccrifolet,quiillavitiat,dequareglofla  maxime.quxvcrbisillacxfunc,  habctiurc 

l#.§.iff.dccxtraordMcJ.AfjticJ.decif.27t.&-  noftro  pcenam  fua,  fcd  plerumq;  pccunia- 

oidiusBoffusinfua praxi  crimindLtit.de cxtra-  riam,fin  autcm  ftatuto  alicuius  loci  pcena  ■ 

ord.  criminib.  vbi  commcmorat  Iacobum  vltimifupplicijcofticuacur.cxcrancucodi- 

Triuulcium,  Rcgis  Gallix  in  dicionc  Me-  ucrccncem,&qucminiurialaceflcnccm,no 

diolancnfi  viccs  fuftinencem  fccuri  in  Gal-  cxiftimo  ad  cadem  accrbicaccm  pcrcincre. 

lum  qucndam  animaducrrifle,  q,  Dominx  Idem  in  aliis  dcliftis.vc  in  crimine  ftelliona- 

SufannxTnuulcixiam  nupcx,ofculum(v-  cus,vibonorum  rapcoru,&  fimilib.proban- 

toripfiusvcrbis)rapuiflct.  Siicaque  cxtra-  dumcxiftimo,mododelinqucnshuiufmo- 

neus  in  huiufmodi  ftacuca  deliquifle  dcpre-  di  ftacuca  ignorecPorro  fi  aUqua  fit  propor- 

hcndacur.heficari  folecan  pcenaftatuco  co-  tio,veluci  iuce  ciuili  cauccur.cum  qui  homi- 

prchcnfaafHcicndus  fic.EcBarcol.  quidcm  cidiumc6mific,gladiopuniendum,ftacuco 

>3  +n.20.Sa\\ccz.nj.  Bald.».# .  Iafon».*7.Ful-  comprchcndicur,alio  morcis  generc  in  illu 

zo(.n.2o.  Francifc,  Arccin.».// .  qui  addic  ita  animaduerccndum  cflc,  hoc  cafu  no  vidco 

communiccr  ccncri,  Panorm.  in  cap.  a  nobts.  cur  cxcraneo  hxc  pcena  rcraicccnda  fic ,  di- 

2i extr  defcntent.excomm.nu.2.foH  Ghffam&  ucrfumaucemeflccofticuo  fi  homicidium 

AntdeButrio  icadiftinguuc, incereflcan  ad-  culpalaracommiflumcocradifpofiuoncm 

miflumipfiuscciadcliaumficdciurccom-  LinUgc.y.ffadUgemCorneUamdeJicartu.pocm 

muni,an minus;  vc  primo  cafu  puniacur  fc-  morcis  mulOarccur ,  cfi  huiufinodi  ftacucu 

1  cundum  ftacuca  cius  ciuicacis ,  vbi  dcliquic,  &  duru  fic,  &  nuUam  proporaoncm  pcenx 

authent  quainprouinciavbidecrimineagtopor-  habeac.Idem  quoqjcxiftimarcfifactumali- 

lteatJfuntquaLn.,.&LinJEgypto.roff.dccx-  cuiusvcrifimiUtcrnoncodemtcndcrec,vt 

traordxriminib  cap.  a  nobu.  extr.de  fentent.  ex-  in  exemplo  propofiro  a  Signorolo  de  Ho- 

commJtemar^ontracltm.lfemperinfipulatio-  mod.conft.  q,  fi  quis  in  rixa  cum  maricu  per- 

nibja  f.dereo  iurucumfmitib.cumzcomn-  cuccrc  vdlecvxorcm  ipfiusinccrucnieccm 

dibus  ad  delida  bona  illacio  fic,  l.omnem.20.  &:  grauida  cccigeric,  arqj  indc  aborcus  fccu- 

r.^/WrV.EcquamuistIoannes hndtJnc.2.  tusfichuncvchomicidapumcndunocflc, 

dcconftttJnS&ibid.DominitAS.Geminiano,  q,nondolus,fedculpalaca  inccrccflcric.  q, ; 

quos  refcrc  &  feauicur  Iafon  hicnu.dp.  Iccm  cxcmplum  rcferc  &  comcndat  And.Tiraq. 

Fclin.poftImolamiu:.i»^.».J.videancur  intractdepfrnutemperand.cmffax^.nA.yYm 

diflcncircidquc  zxg.eftverojefenten.  excom.  cafibus.fimiUb.  aUcgac  Angcl.  Flonanu,  Ia- 

itcmLvcrunt  so.iqui  iniuria.<!fffdefurlu,cx  fonem  Baldum,quobrcuicac«  wuffaeciam 

quibus  edoccmur  cx volunracc  &  propofi-  lectorem rcmicco.Non  idcm  igicur  probate 

codcliaadiftinmii,icemquodpccnxinccr-  incauflaipfius,quiahunde  m  Germaniam 

prccacioncpociusmolUridebcancquaex-  vcnies,  fccundum  macrimonium  cu  nupra 

\ccio^lftprafet.&lMinterpreta^  cocrahcrcc&prouocarecad  dcfimcionem 

^^,camcnrefelli  porcrunc  per  dcfini-  ^^^^4^:'^^^ 

tionemlegis^w.^.§/?^^#^^.  deaduUeriu.  Ecenim  humfiriodi  flagmum 

vbi  Iurisconfulcus  aic,non  cflc  infpicicn-  pcena  capicis  punicndum  acbitrarcr,  cx 

dum,quidfcnferitis,  qui  furroquid mcer-  confuecudine  ciufdcm  rcgioms  &:  con- 

ucrticfCdquidfumpucricciiiscnimturtu  ftitutionc  lmpcracons  Caroli  arttcuio  r«r. 
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24-  Comment.  Petr.  ( 

Cum  ratio  naturalis  tilc  fa&um  cum  adul- 
tcrio  exxquet,  AngeU.quamuis.Ceod.  tit.  cap. 
tranfmiffajCxtJeeo  aui  cognouit  confanguineam, 
quod  huiufmodi  fa&um  eiufdem  culpc.  aut 
maioris  cfle  pronuntiet.Securtdo  vero  cafu 
idcm  Bartolus  ait,multum  refcrre,  an  perc- 

96  grinus  tamdiucodemlocihabitarit.vtfvc- 
rifimilitcr  huiufmodi  ftatuta  compcrta  ha- 
bue  r  ic,  hoc  n.cafu  ldcm  jpbandum  eflc,  arg. 
l^.ejrquodibinotaturinfr.vbi  dc  crimine  agi  o- 
porteat,idcm  fequUntur  hoc  loci  Bald.  nu.*$. 
item  Ifuntquadam.o.&l.  in  JEgypto,  10.  extr.  de 
cxtraord.crimtnib.Fulgof.njo.aUegatU.fed  ft  pu- 
f tllm.it. §.de illo.ff.de  tnftituUf.  Salyc.  n.7.  Franc. 
AretinM.tf.Iafn.yo.Panormjn c.a  nokis.  Quod 
fi  idem  extrancus  tantum  more.  codem  loci 
nontraxcrit,adhucintcrcfle,anverifimili- 
ter  hoc  cogitare  potucrit ,  velun  fi  quis  ne- 
fciatdcbcri  vechgal,&  finc  folutionc  ipfius 
cgtcdiatur.huiulmodifachim  non  excula- 

y/  bitur  Linterdu.ff.licetffdepubiicanisfiin  hxc 
vcrbai  licet  quis  fcignarajjedicatjtihiiominmea 
in  pcenam  vccligatis  inciderc  Dium  ^idrianus 
conjlituityitc  ffJiui.cad.Uge.yndcBzn.B3ld. 
&  ahi  inferunt,quod  fi  quis  finc  licctia  ma- 

gftratuumfrumcntum  ex  certa  ciuitatea- 
ortet,quod  rcgularitcr  in  Italia  prohibcri 
(olet,hunc  pcenam  lcgc  municipali  confti- 
tutam.praetcxtu  ignorantix  non  euadere, 
quodfi  autem  hzc  verifimilitudo  fcientiz 
nonconcurrat,extrancum  ftatuti  pcenaaf- 
ficicndum  non  cfCccap  vt  animarum ,  de  con- 
Jlttutjn  6.l.fi.ff.dedecrctJtbordincfaciend.\dcn\ 
quoque  fi  rccensinciucm  cooptatus  eflet 
argJ.quicumvn»^.§ fin.ff.dc rcmttitarijtcm  I. 
quicomeatm.t4.§Jyront.ffJeremilitari.  Vndc 
colligimus,Gallum velGcrmanum  in Ita- 
liamrccens  defleftetem,nonpertineread 
pcenz  feueritatcm.quae  illis.qui  pugione 
aut  fclopcto  armati  inccdunt,aut  qui  virgi- 
nemaut  nuptam  ofculatur,  funt  propofira. 
Haecdc  cxtranco  intra  territorium  delin- 
quentc 

Sccunda  quqftio  ctyuidfiextranemextrd 
98  tcrrUorium^delinquat^moxyenetiasvelRo- 
mamveniat  y  an  ibidem  dm  rci  nominccoerteri 
pofftt?  Non  pofle  declarat  BiizJficn.44.Baid. 
n.gtj&o-T.  FranciJc.Aretin.nJiO.  Abb.  in  capfin. 
ext.de forocompctJt.t).AntJeButr.nJo.Feltn.n. 
§.Angel.intrac7Jemalef.invcrbJ>dcefiquadam 
inqutfitio.  verfquartoprincipaliter  requtrttur.  n, 
y.qui  addunt,non  valcrc  ftarutum ,  quo  ca- 
uctur,quod  cxtrancus  dc  dcli£ro  alibi  com- 
miflb  Vcnetiis  aut  Romx  puniri  poflir^. 

_    »     .  M  .  m  4  t-***w   /V  m  s  a  •#  ff  1 1  im  ^  f'***  I      V*i*  V  A  t  fY7~1  f/ifltt 
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lilkeniiin  Lib.  I.  Cod. 

io.ffdeiurisdic7.omnjud.vbi  Barrolus  in  o  a- 
ua  quaeftionc,Decius  inprinc.Dcctan.in  tratf, 
crtminaiijtb.4.c.»f.n.i.  Felinjncap.a  vobis,  n.t. 
vbi  addit  ita communitcr  tencri.  Et  quauis 
vidcantur  rcpugnare  illa ,  qua*  ab  code  De- 
Quxion.ij.ltb.r.ttt.i.quafi.7.  vbi  multos  idcm 
fcnticntes  rcfcrr.commcmorantur,  ramcn 
ncidcmau&orimplacabiiitcr  fccu  pugna- 
revideatur.cxiftimo  illum  audiedumefle, 
de  ftaturo  quid  difponente  circa  perfonam 
ciuis fui,f /  mox ! ;ttus deeadert dtfjcremu  ;  1  cc 
puro  aducriari,  qua  ab  Hippolir.  de  Mariil. 
l.fift.ff.deiurisdtci.omn.tud.n^}.ix.c  Ulonctbid. 
njS.izcm cod. Deciano  d. c.20. n.tt. dc  con- 
fuctudinc  commemoratur,quamuis  cnim 
aftatutoadconfuetudim  m,  &  cotraargu- 
mcntari  \\ccztJJe  qutbm^i.  ejr  ibtd.  Dd.jf.cU 
legtb.  tamcn  illud  tunc  dcmum  proccdit,  cu 
cadem  vtrobiq;  vcrfatur  ratio,quam  in  prc- 
fentiquxftione  non  dcprchcndimus.  Sin. 
magiftratus  cxtra  tcrritorium  fuum  hoc  ius 
vfurparint ,  vcl legitima coruetudine  vclp- 
fcriptionc  confirmarinr,q,  poflunt.r<r/>.nww 
conttngat,ext.deforo  copetJ.certi.is.C.  dciudtciie, 
Imagiflcrii.  6.  C.dciuritd.omn.iud.l.f.§.fin.ff.cU 
teftx.vt  Uttgantesjn fin.de officio  ordinarti.m  6.L. 
omnes.^.depra/crip.trig.fjrquadrag.annor.quid 
cft  quod  huic  iuri  dcrogctur.  Idem  f  igitur  59 

}>robandum  cft ,  fi  conluetudinc  rcceptum 
it,vtextrancidedcli£tis  alibi  perperratis 
Romzvel  Venrtiis  puniripofllnt^./.f«ftf»- 
ttngat,&  i.magifierii  &i.viros.CJediuerfis  offic. 
Ub.i2.L^finffdetefi.  Porro,ne  quiscxifti- 
mct,facinorofishominib  cx  hac  dcfinirio- 
ncquodinloco,  vbinodeliqucrintconuc- 
niri fnequcant, aliquid pfidii ciTe repofitu,  {c* 
i  idem  cogi  tarc  dcbcnt  in  tcreflc  ad  rcmpu- 
blicam  ftabUicnda,  vt  fcelcra  coin  Joco  vbi 
conccpta  funt,&  vbi  fcandali  atq;  ofFcnfio^ 
nis  aauflam  dclinqucntcspbuerunt,  potius 
quam  alibi  puniantur J.i.CadUgJul.repetun. 
itcml.capitatium.2S.$.1in.fJ.depomJ.t.deofifijor- 
dtnarii,cap.quapropter.2.q.7.c.addeliberandum, 
de  Iud4tiSyC2.de  calumntat.§.fiquu  vero  compre- 
henfirumnoueUytnuut  iudictum.  Nam  "f  cum  ttt 
magiftratib.coucniat  prouinciam  flagitio- 
lis  hominib  purgarc  J.congruo.i}. ff.de offiprd- 
/W.idiuftioricxcauflaadmittendum  eft  in 
illis  qui  publicc  malu  exemplumpbuerint. 
AccecUt  &  alia  rariccacj;  vrgentionquod 
cumiudicesinvtramqjcauflam  incumbere 
dcbeant,vta(cclcftis  improbitati  dcbitam 
vindi&am  cxpetant,/^/4  vuineratm.sr. ffaJL 
K^quiL  Uocatto.  §.quod  ttUcite.ff.de pubitcan.  SC 
contra,  vt  innoccntes  &  muicua  atq;  calu- 
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mniisoppreflbs  Vtbctct\t,l.i.§.fin.ff.dequAft.  rionemrequirat.  Lcx  cnimrnn  dubitojffd* 

Lfinondefendantur.ip.ffdepcenJ.nequicquamo.  cap.crpofi/tm.reuerf.locnutiit  de  his  fcedera-  • 

§.  aduocatos. ff.de offc.proconfplurimum  refc-  tis,  qui  populi  Romani  maicftate  comitcf 

rat,vtadfaccifidcm  illuftrandaquis  eoloci  obfcruaredebcbancvndecciam  Baid.  inl. 

coueniacur,  vbi iniimulatur  facin9aliquod  exfecutorem.  numj2.  C.  de  exjecut.rei  iudicau. 

dctignzllic^authen.quatnprouincia.infr.  vbide  Bartolum  eius  rci  nomine  rcprchendit, & 

trimtmb .agt  oporteat,noucl.6o .  vt  ornnes  obeJt.tt  quicquid  iit  dc  iure,confuetudinem  tamen 

iudict.§.h*cconfidcrantcs,  vbi  vt  oftendit  Im-  contrariam  interprecacione ait  confirmaf- 

pcrator  1.2 Jnfr.vhideratiocmiisagioporteat,&c  fc,  idcmquc  lcntiunt  Fclin.  in  csp.pofiuUfiiy 

inftru&io  iumcics,&  noraccftimonia,&:  ve-  num.io. extr.de forocompet.  cUrus  Itb.  s.Jentent. 

riflima poflunt  documcnta prxftari.  Nc  ca-  quafi.jS.  verf.fuccejfiue  quaroy  Projper Farinac. 

102  mcn  fcelcra  impunirafrclinquancucii  for-  ttb.t.  ttt.i.quafi.7.  Sunc  &:  alia:  dcclaraciones, 

uflcisabeodemlocofefubtrahat,  nedum  quasapud  cundem  HippolycumdeMarfil. 

magiftratus  Ioci,vndc  is  oriundus  cft  Linco-  Ialbncrn  &  Decianum  dcprehendcrc  licec 

U.29.ff.admunicipaUmJ.rcUgatorum.7.§.inter-  Porro  Barrolus  circa  hac  infpcccioncm  vl- 

dicere.ff.de interaicJ.  fedeciam,  vbi  domiciliu  tcrius  in  dilccptationem  reuocat , an  valeat 

habec/.i  infr.vbidecrimimb.agioporteatJ.iff.  fiatutum\  ctuttatis  Bononicnjif.velahertus  yquo  ro$ 

deinterdtcl.  inquirerc  dc  huiufinodi  crimi-  comprehedaturyCertapoMaafficiendoseffejlUsyqui 

nibus,&  coucnientcm  pccnam  inferrc pof-  Bononienjemfiue  intra ftueextra  territortum  of- 

C\mt,TrtdocctChtusinJuapraxicrimin.q**fi.  fendijfet.  Et  mouet  hancqua:ftioncm  in  v- 

jS.inprme.  Did.Couarr.pracJ  quajl.cap.it.  nn.6.  tramq-,  partcm.  Quod  valeat,vidctur  colli- 

&Jeq.  RoUnd.conf.to.n.i.vol.2.  Projjter  Farinac.  gi  cx  acfinicionc  ccumjitextr.  de foro  compet. 

fl^././//.r.£.7,imoquodmagiseft,fiiudcxc6-  q^quemadmodumis.quila^ditclcricujfub- 

petens  requifitus  iurisdi&ionis  partcs  ac-  iicitur  iudicio  ccclciiaftico,ita  quoq-,  qui  ci- 

*°f  commodarc  cccufaflcchoc  cafu  ctiattvf  in-  ucm  ofTcndir.  Sccundo  q>  racionc  loci  quis 

competcnsiudex  incerucnire  poflct,«rg«.  aftringituriurisdiclionialicn^^rw/i&ro.^/s 

eapJicctjtxtMforo  compet.  cr  /.nn&ss.rj.cumfua  prouincia,infr.  vbt  de  crtmimb.  agt  oportct,t\t&  u  c 

gU(fa)infr.deIudais.cJomintssnt>fler.2j.qu*/l.2.  nos  proponimus  ciucm  Bononicnfem  vul- 

Bart.inextratugantiadreprim.verfpereditfam  ncracum  eiTcconfequcns  igicur  cenfcri ,  vc 

j3.Htppol.col.4.lafonLfwff.d*iismdM*mnjud,  rixciurisdi&oBononicnfibuscomperac.E 

n.tp.Dectan.infuotracl.crimmJtb.4.eap.2j>.nu.g,  diucrfo  vrgcnc  ca,  qua*  iam  dudum  &  firpc 

Cr4mm.1t.deoJ.2ci.tt.  5 .  Abb.ts  up.fin.n.2 ext.  de  inculcamus,difpofirio  leg.fnalff.de turisdtct. 

forocompet.Couttrr.prac7.q»afix.rr.n.to.verfea  omn.utd.rjr  c.vtanimarumjeconjitt.  in  6.  Ac- 

veroUx^  fciliccchoc  a  parcclarfa  poftulc-  quinBarcolus,  qucm  cciam  fcquicur  Bald. 

tur.vndefi  rcli&apropriafede  alio  iurc  ha-  n.97JtemFranc.Arettn.num.20.  tandcm  con- 

bitationis  dcflcctcre  volucric,  /.  2.  vbi  decri-  cludic.huiufmodi  ftacucum  no  valcro:  ncqj 

minib.agioportet,vc\  alias  vagari  etiamccepe-  quidquam  cffict  re.quaecxaducrib  allcgata 

pcricpoteritab  incompetenti  iudice  puni-  uint.  A  clcrico  cnim  ad  ciucm  non  efle  iu- 

x\^*fesjtff,dtoffc.prstjtd.Cuid.Papjauafi.xo2,  ftam  illationem,quod  cx  tali  offenfione  fa- 

Caldar.&An4M4acapJcraptorJ.i.infr.vbidcs  crilcgium  nafcatur,&  locum  quide  dcferrc 

crimtmb.agi  oportet.glofJ.htm  abfcm.  ff.proin-  iurisdichoncm,  fi  quid  in  co  commiflum  fic 

sU.ff.de  iudiciisyfjribidemBartJtum^f.Boff.intit»  fcd  appcllacionc  loci  concincri  iolu,  in  quo 

cuJorocompct.num.70.Capol.ce>fixrimtmtl.$S.n.  quis  uinsdictioncm  vniucrfalc  habeat;  non 

32.  Iofeph.LudouJccifLucenjitd.num.io.CUrus  rcm  mouentcm.  Porro  hoc  fuum  preceptu 

qutfi.vi-.verjiccatcrum fi  retcs.  Profper  Farin.  lib.  micigac  cx  tribus  cauflis,  fi  capiatur  quid  ex 

/.///.  i.qu*fi.7.num.rf.  Aliam  dcclarationem  naufragio.  Iudicc  cnim  cius,qui  huiuimodi 

tradit  Bart.  num.44.  vt  fcilicct  hjccdcfinitio  damnum  &  iniuriam  tcnfit.hanc  cognitio- 

gcneralis  non  procedacin  ciuicacib.focdcrc  ncm  &  vindiccafibi  vindicare.  /.  ne  quid.^ff. 

cor\iwt\€Li%,arglnon  dubttoxirca  fin.ff.de re mi-  de tntendsuin.&  nattf.  Se  \  fanc  illa  lex  bene 

iitar.  Barcolo  adftipulantur  hoc  loco  Bald.  cxcufla ,  non  vidccur  hoc  fignificare ,  cum 

num.97.Frane.^Arettn.itemlafond. I fi.ff.deiu-  pra^cs  tanquam  fupcrior  iudcx  non  poiric 

ritdUl.omnaudic. num. 2t.  Hippol.num. 27.  De-  incompcccns vidcri.  Acccdic,  q^uod  ii  quid 

cian.dJ.4.cap.2Q.  num.r2.K0/and.c0nfii.  60.  nu.7.  fingularc  in  huiufmodi  caula  efle  propone- 

n+  vUa.  quamuis  f  ha:c  lpla  decifio  no  careat  rcmus,illud  au£coritati  Impcratori^  dcbca- 

fcrupulo ,  &  idcirco  maturiorem  dclibcra-  mus  acc  cptu  fcrre,quae  iane  cum  potcftatc 
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infcriorum  magiftratuum  c onfcrcnda  non  re  nos  debcac,  quod  apud  Barbaros  huiuC- 

iftfcft.SubncditidcmBartolusduasfaliasdc-  modira&aimpunira  fint.Flagitia  cnim,i// 

clarationes,Ytin  ciuitatib.focdcratis.itcm  4//t£.^^'»^monexloconeqiCX  con-  W 

in iudicc  negligence  iuftitiam  adminiftra-  fuetudinehominummetimur.lcdexmodo 

rc,  quas  in  iuperiori  cafu  accuratc  pcrfc-  dcli&Ucflagitiaj 2.qj.  Accedicquodlmpc- 

quuti  fumus.  Non  omittimus  tamcn  Bal-  rator  mundi  dominus  fit,  /.  depreiatto.  o.Jf.ad 

dum  quartamhoclocoadfcribcrc  dcclara-  ieg.Rhod.de  cafi.  &  iurisdi&ioncm  vniuerfa- 

tionem,  ad  vtramquc  regulam  a  nobis  pro-  lem  faltemhabitu  obtineat,dc  qua  re  Lfn. 

pofnam,non  poflc  forenfem,vt  ait,  ratione  perandum.tt.infr.de  iudtctit.  Pra:rcrea  in  lcge 

dclicti  m  alicna  iurisdi&ionc  perperraci,a  /»«T4/*ro,peculiaris  eft  ratio  punicdi,quod 

magiftratu  non  fuo  puniri  cxtra  cafus  iam  interfit  reipublicx ,  nc  cx  commcrcio  bar- 

propoficos,nifiitacucumnoniblumindcli-  barorumfuiciucs  inficiantur,  ctfigmfic*H4t% 

Ccum ,  fcd  in  factumcius  magiftratus  pro-  extr.de  ludais,  &:  nc  vidcantur  lcrurari  arca- 

uinciam  ingtedientis  conccptum  cfler-,  cuc  na  alieni  vcgni,dJ.mcrcatores&  vt  aliis  idem 

enimcalccxcrancuftatutoaftringi,q,com-  faciendian(amfuppcditcnt//»^.Vf<forf/. 

mittacin  ftatutu  tcrritorium  inrrcdicndo,  abordinefaciend.  ctiam  dcliclum  iurc  ciutli 

ar^J.fifcrui.i.infr.dcnoxal.aiiion.  Scd  izwclex  contincc  cu  rcpugnantc  magiftratu  fuo  nc- 

y?/ir///,aliamcnimnoninucnio,  bcnc  pon-  modcbcatafpirarcadpluraorricia!//;i./;./r. 

dcrata,parummomcnti  inhacdcclaratio-  deaffcJforJ.iegatm.i0.ffdciegatAcit\AcdJfi  ni- 

nealfcrcnda,habitura  cft.  Hax  obt:ncnt  hilapertcdecidit,  vtrum  illudextra,  an  in 

in  extranco,q*  ii  ciuc in  diuerfa  regione ali-  terntorio fuifict  radum.  Porro  q»  ad  pcena 

quod  racin9  defignarc  fingam9,  pauloalitcr  attinct,non  animaducrtimus  iurc  ccmmu- 

rc  digcrcnda  cflc  ide  Bart.conftituit:cnim  -  ni  o^d  ccrti  detcrminatu  efle :  Ergo  arbitra- 

l07  uero  pccnaletftacutum  non  coprchctidcre  ria infligi  potuit./.  /.  §.  expi/atores ff.de  ejjcclor, 

talcmciuem,nifi  nominatimcVrdifcrtchoc  Quod  fiveroftatucu  nouum  deli&igcnus, 

adiiciat  argJ.mercaiorcsrfjnfidecomer.ejrmer-  &  etiam  pcenam  inttoducat ,  hoc  caiu  non 

catJfiquistn  hocgenus.tojnf.dcepifc.ejrcler.ff.de  cxiftimo,candem  pcenam  cxigi  pofle  fi  ex- 

decret.abord.factend.Ego  tamcn  hanc  Bartoli  tra  tcrritoriu  illud  fiar.quamuis  difcrtc  hoc 

decifioncm.quamuisBald.^/rftf.Franc.  A-  caueaturpcrlcgcra  extratemtorium.20.ff.de 

recin»^/.  candem  confirmcnc,iccm  Salyc.  iuritdici.omn.iutLrrd.cvt animarumje confltt. 

ini.mercatoresyinfdecommerc.  ejr  mercat.  fctu-  in  6.  Nam  vtrc&canimaducrtit  Bald.hic  n.p6. 

pulo carere  non  puto.  Vnde ctiam  diflcn-  & Franc.Aretin.njtt.  cum  huiufmodi admif- 

tiunt  kt\gc\Jfi»ffdeiurisdic?.$mjud.  numJ.  mifium  deli#um rationc loci,&r  dcinde  na- 

Abbattn  capfin.de foro  compet.n.40.  Feiin.  inc.i  fcentis  fcandali  cenfcatur,  f  ceifantc  huiuf  110 

mbisiextr.deJent.excom. Dcciajnjuo  tracl.  crim.  modi  rationc  eftectus  quoq*  ccflare  dcber, 

L'b.4.c.i6.n.6.fost  Anton.de  But.Ioan.Andr.Ioan.  txum  cejfantetextr.de  appeU.V 'orro  non  dubira- 

de  Lignan.ejr  Ccminian.  tdg.arg.  cap.  vt  anima-  mus  iudiccm  t  originis  vcl  domicilij  poflc  /// 

rum  dcconfiit.in 6.  Quarc  Cy nus, vt cundem  dc dclido cxtra  iurisdiction em  pcrpcti ato, 

rcfcrt  Bsrtol. vt  conclufioncm  fuam  defcn-  quod  ex  definitione  iuris  communis  malc- 

dcrct, aitd.  cap. intclligcndum  eflc  in  fen-  ficium  fit,cognofccrc,  & panam  improbi- 

tcntiacxcommunicationis,quasftatimfuu  tati dcbitaminrerre,  J.i.ejrz.  C.vbtdc  crtvtt- 

crTcftumhabeat,  quod  &ipfumprobat  &  nib.agi  of0rr.Lreiegatorum.7.$.fcdeos.r?§.Jt 

fequitur  Baldiw num.96.  quuff.de interditl.&  reiegat.1 fiu.ff  dedecnt.  ab> 

rof     In  hac  legum  t&  fcntetiarum  confMa-  ordtnefaciendJfiquittnhocgentti 10  irfi.dt cp.Jc. 

tioncputauerimnonnihil  auxilij  mutuan-  &ilertc.c.cumcontingMttextr.deforotomfet.An- 

dum  eflc  '»  diftin&ione.quam  lupra propo-  gcl.de maitfiiisjnverb.ha-c  esi  quadtm  inquifi- 

fuimus  in  pcrfona  cxtranci  Romre  delin-  tio.n.fi.Candin.intrac7.maitfi.iorum,intubrh\ 

qucntis.vt  fi  tractcturdc  ratto,q,  ctiam  iurc  vbipunianturdeiinquentes.gloffa  rrdocl$resJ.i. 

communi  dclictum  fit,&  aliqua  pccnarum  C.vbidecrimin.agiopor.Bofitut  tit.de  inquifit.n. 

fit jpporticpoflct  hoc  cafu  icntcntia  Bart.  ty.Cou*rr.prgc7.qtufi.cap.ti.n.6^rJeq.Dcciani4s 

adraitti.aliasmiminc.Nco^hanccxpofitio-  Ub,4.cap.t6.num.  i.Pro(per  Farinac.itb.i.tit.  r. 

nemcxlegibus,quas  Bart.allcgauit,pcricli-  quafi.7.  num.  1.  quamuis  fi  iudcx  loci,  vbt 

tari  ^\ito.c\xmi.fiquuinhocgenw,&l.merc4-  quis  peccauit,  rcmiflionem  dclinquentis 

tores,lcxEunuchi non  habcat  minorcm  pce-  dcfidcrct,  non  negent  illum  (  addita  ta- 

namiurecommunidcfinitaminco^  mouc-  mcndcclarationc;  audicndumclTc. 

Quarftio- 
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Quxftionis  itaquc  cft,quam  pcenam  iu-  vbidecriminibjtgi  oportet, ni\\\\  proh  ibcat  ca- 

dcxonginis  vcldomtcili)  inrligcrcpollic,&:  dem  vcicum  qualtcacc  cx  forma  (taruci  ac- 

vtrumndcomni  cnminc  cx  iorma  (tatuci  cributa,cumadditioqua!iratispleiLmq-.re- 

mqutripollit.hoccriamliccatrationcdeli-  cipi  te\cat,/.inde/itfu.4.§.fideiracta.ij.dcnc>xs. 

clorum  ali-i  pcrpctrarorum.  *f/.Sccunda,quodcum  rcipublica.  intcriir, 

Quod  ad  primam  quxftioncm attinet:  vthabeant  t  onosciucs/./.  ff  fiu.fi.  dchuqut 

quid  ientiamus ii  verba  llacuti  iimpltcicer  fmvel a/tetitturisJunti&i.hom\ncs duplici ra- 

& indefinitc  conccpta  (int,indc  colligi  po-  tionc  boni  crriciantur ,  prarmiorum  diitri- 

rcll.quod  fupra  oftcndcrimus,  cxprciiam  butioncA  porna:irrogaiionc,qiia*  dclicto 

dcfinitioncm  fua  dinScuIcarc  non  carcrc:  rcfpondcar././ .§.1 jJ.dctujiiiUejrturc.cKcnct 

Putoitaqueinfligendam  e(Ic  pccnam  cius  cojiiequensinquilitionem,quxeotcndat, 

*W  loci,vbicrimcnj*cominilVum  eft,  authcnt.  nccenariam.Tcrrioquodinquifirioiiicce- 

qttain  prouincta,ey in  corporc  vndcju.tt.nur,  [Ji  dat  locoaccu(arionis,&proptcreapari  iurc 

cuij.§ fi>t  jf.de dccujlt.l.  t.  vbt fenatorcs  vel cl.t~  ccnfct  i  dcbcar  l.iu'ud.}2.ff.adi.Aquti.  Qt>ar- 

r'ftmtconucniridebesnt.C!o;-.tnd.l.  t.m  §  iis  to  quod,  vt  ait  Baldus,  obligatio  icquatur 

demyinverb.tmnimodOydejjrocompet  Kald i.j.  \\c\\ru.\\>cmcvc\,l.exmalificto 4ff.de obltgat. ey 

tnpri.tcip.tnjr.de Eunuchis.  f  ehn.in  cttp.  d  nohis,  act./.jt autt ergo cafut.  16  jj.de pecuLo ,  quemad- 

num.j.exir.defentent.excomm.^A/cxsi:d.'orji/.  modimmoxacaput  l.Ucet  .^.infrjtnjeruw  pro 

jtt.num.tpoU  Odofrcd.<^Albert.dc  Gand  no,  St-  Jito  fjJo.  Et  hanc  ientcntiam,  ii  rarionibus 

/ycet.dr  al.os abeodem adductos.  Part.hu  nu. 4S.  ptignadu;n  iic,  potiorem cflc  arbitror,cum 

Jrjnc.Aretin.num.21.  Et, vtid quidcm  cvpe-  in  his ,  qu.r  ad  ordinem  &: formam  iudicii 

ditum  iit,  ita  contcntionis  cil  maioris,  &  pcr:incnr,fpc&emusitylumacq;coniuecu- 

itj  nonfarilcdirimenda:,an  iudcx  f  oiiginss  dincmloci,vbiiudiciumagicarur.//.§./«  tf. 

poflitex  formaftacuti  pcrmodum  inquiii-  dcttjtb.lfin  infr.de  iniur  L14nprinc.de  cufiodt* 

tionis  proccdcrc?Non  pofTc  ftatuunc  Odo-  eyexhib.reor./.j.infr.quemad  tejlamcn.  ttpertan. 

114  frcd.&  Gandin.  hic  a  Bartolo  rclaci.  f  Hip-  &  viciofum  iic  argumcncum,quo  concrarix 

po/M^MsrfiLLfin. num.  tj<  ff.deiuriidict. omr:.  partis a! icrtorcs  vtuntur  no  fieri  iniuriam, 

iudtc.  Albertc.inpart.terttajtatutor:tm, q't*jl.t6.  ni(i  loco  dclicti,perindc quafi  v  niucrfe  rci- 

vbi  illam  communcm  dicit.B0eriusdectJ.27j.  publica:  f  non  inrcrcifcc  maleficia  non  rc-  nfi 

num.t.&4-  ThomtuCrsmmat.decijion.26  Sj!j-  linqut  inuh^/.itavuLverattu^iffadt.AquttJ. 

eetjji/Jmus.num.tP.C.sd/egemlutiamdevtpu-  quijauun1.20.deinterrogatMtio.cxxm  illtidri- 

bltc.  DccUn.infuotrsctst.crtmtns/.ltb.4.cep.i6.  gorpublica-difciplina:  expofcac  /.  /ocatio.p. 

num.2.  vbi cius  fentcntix  teftimonium  dc-  §.quodtlLcite.ffAe pub/tcan.\t8cis\\tainme- 

nunciac  Placcncino,  laco.  dc  Bcllovif.Ioan.  li9  rcformcr,  &  ali  1  ab  huiufmodi  racinorib. 

Andr.Bald.Bolongin.&  mulris  aliis,quos  a-  quoq;  dctcxxcsntxiX,/.capitaiium.:f.§.finff.eU 

pudeumviderclicccdiccns.hanc  fcncen-  vttutaintcrmalospofliteile  innoce- 

tiam  rcccptiorcm.Precipuum  auccm argu-  tia  ctp.atjl. 4.  vc rcctc iCtus  1» /.  lona  fiics.  it. 

mcntum ,  quo  nituntur  cft ,  quod  dc  mrc  jf.depofitii  item  l.fta  reo^o.fjdquod,  profitea- 

communi  inquilitio  fiac  ad  vtndictam  pu-  tur-f  fummamracioncm  fuadere,  vccrimi-  lt7 

b\iczm,noiuf/.demandat.primip.§.quodfide/tn-  na  puniancur,  quo  pcrtinentrefponfa  facrc; 

quhttes,  fcd iniuriam  non  vidcri  ta&am ,  nifi  Scriptura:,vt  in  Gcncfi  cap.4. qmdfecifii,  vox 

loco.in  quo  quis  dcYiqxxityauthent.qtta  inpro-  fanguir.itfratrutui  Abe/ ad  mecUmat>  itcm  in 

uincia.C.vbidccrimtnib.agt  oportcat>&  Lfiqnit  Apocalypii.  Eccepotthac  vidi  animas  interfe- 

idquod 7  ff.de  iurisdict.omn.iud.cp\X  ratiocum  ttorumcUwantes ad  Dcum.Cr dtcentc ,vfquequo 

hic  non  inccrucniac ,  confectarium cflc,  vc  Domir.c  non  das  iudicium,&  vindictu  jcmgut- 

ab  inquificionc  fuperfedcatur.  nemnojhumdeinterfetloribmnojlri^uifunt  in 

Contrariam  fcntcntiam  poft  C\Tium  /«Tf/.HucpcrtinetGcncfcoscap.9^#/Vw«^ 

Jif  hoc"f  loci  tuecur  Barcol. num.47.ej7-jeq.Bald.  fuderit fanguincm hominiffundetnrfan^uis  eiut. 

num pS. i^fnge/. injita  dtjjutatione  incip.  Bono-  Lcuitici  cap.i4.Numcrorum  cap.  1  j.Matt. 

nienfisciuitatubsnnitus  tnprimodubio  ^Alciat.  c.i<J.quod  omnes^uiacceperttttgUdt^m^Udio 

uf.1Aeojficjordtnariisutm.67.Abbattnct1p.eum  pcrtbunt.  Vnde  cum  mancs  interfcCtorum 

eonting*ticxtr.deforocompct.  nonnulli  alii  rc-  vindictam  lmplorent, cum  fumma  ratio  & 

latiabeodemDeciano.Argumcnraquibus  vcilitas  rcipublica:  fuadcat  deli£ta  ~f  impu-  /// 

vtunturfunt  hxcquod  cumdc  iurecom-  nita  nonrclinqui,cauifanoncft,quod  cef- 

muni  habcantiurudiclioncm  Li.cr  *-infr.  fantcvnatatione,eaq5minima,tam  nccvi- 
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farias  &:  vrgehces  inquirendi  cauflas  ncgli-  exca.pff.depoftu/jt.t.  ^A/bmc.ibidjn.2 Caftrort. 

gamus.  Noniucro  cameninficias,ccrtam  w-*.ConfifmatBaftolus,quxabcocomrnc« 

conciliationcm  inucniri  poifc ,  vt  diflidcn-  morata  funr.rationcq,  illa  vitia,  qux  pcrib- 

tium  fcntentix  aliquo  diftinctionis  rcederc  nx  cohxrcnt,ita  illam  conritcntur,iicut  lc- 

componantur.  Cnmina,  vt  dixi,  requirunt  pra  lcprofum, Lquis  ergo  cajus.  to.jj.  depccuho* 

"9  vltioncm  publicam.fcd  maximc  fin  illo  lo-  /.3.fffrofocto>c.quisquis.4.qu*ft.s. 

co,  vbi  quis  fcandali  occafionempbuit,  &        In  fecundo  membro  f  principali  cum  lX' 

cxemplo  fuo  alios  ad  pcccandi  liccncia  ac-  dubitatur  de  bonis,  an  m  pubhcattone patrt  - 

cedere  poflct  Li.infr.  adleg.lu/.  repetund.  idq;,  monii  ahcutus  comprchendanturettam  bona  ahbi 

vtantca  admonui,ad  culpa  ahcuius  &in-  /M.hancquxftionem  rurfum ccrta diftin- 

iiocetiam  detegcndam,  proptcr  tcftiu co-  ftioncexpedircconatur,vcrefcrar,aniuri£ 

piahi  &  probationis  paratiorc  viam ,  expc-  di&ioncs  locorum  fmc  fcparatx  ratione  iu- 

direoftcndi.  Si  igituris  rcmiflionem  dcii-  dicum,fcdtamcn  vtrobique  vnius  princi- 

dcrer,cxiftimoipiimorcm  gcrcdum  l.Jicui.  pis  firxrarium;  an  vcro  fcarc  feparata  llnt. 

7.§fti.&/.v/tff.deaccufc.i.dcraptorib.  clpa/lo-  Primo  cafu  inccrcflc,  an  publicatio  mfcra- 

rAsAcrciudu.Viutttsintbefaur.c6mmu.ofin.tn  tur  de  uirc  communi,  vt  in  authcnt.  botut 

verb.Iude.\-domicilii.n.S.Rolan.conjil.i9.n.2.vo/.  damnatorttm,  it.fr.  deloni<damK.it.an\vr<ji\e 

j.  Zitrflt.conf.7?.  n.t.  &fiq.  Didac.Couarrptait.  ime  ipcciali:  qi.innuis  cnim  line  iuilii  Pi  in- 

qnxftx.tt.  n.+.vcrf.fautido  i/lud  ts/pra  cattris.  cipum  confilcatio  locum  nnn  habcar.  Lv- 

Vrcftcr  FarinJn fitO  tracr.crinmiaUiLt.ttt.  1.^.7.  mca.C. nefine itj/u, &  /./. C.  de  bonis  vacant.  ra- 

nnw.10  vbiinfinitos  !ta  fcnticntcs  refert.  mcn  cxpriuilegioImpeiacoris,\clprxfcri- 

Quod 6  Vero hoc nd de  ii  dcr  ai  i  r , fed  fcgni-  pcionc  cuiusinitijomnis  mcmoria  fublata 

ovcm  fcfc  prxbucritjtunc  nullo  modo jphi-  iit ,  hoc  ius  adquircrc  potucrunt  cap. fupcr 

beri  iudicem  domicilij  vel  originis  mqrerc  quibufdam ,  extr.  de  verbor.fignifi.  L  hoc  /*/  . 

&:  proccderc.  Tobias  Nonius9S.n4.\^4nge/.dc  ).§.duc7usaqua.ff.  de  aqtta  quoitd.  &  efttua.  Si 

Tnakftc.vcrfikacestquadaminquifitio.n.3yVro-  iurc  commum  bona  cx  condcrnnaticr.e 

Jbcr Fari»acJn/ocofupraalfegtto.n.23.verfihmi-  fifco  infcrcnda  flnt,  &  vnum  fic  principis 

tatcrtio.  arrarium,  tunc  iinc  diftinttione  loci  vni- 

u$     VltimaquxftioBarcolieft,  quisfeffec7us  uerfumpatrimoniumpublicabicur/./j**- 

fit fententia pccnalis contra  a/iquemprotata>an  ei-  do.  Cod.  de  bonis  vacantib.  Ub.  10.  Vndc  colli- 

tamextraterritorium  iudicantuvtm  Juamexfie-  mus  cxfccutioncm  cius  rei,  liue  incorpo- 

rat.  Conftituititaq;diucrfamcmbra;  poena  rationem  bonorum  pcr  rationalcs  m  lin- 

enim  eonftitutam  nonnunquam  ad  pcrfb-  gulis  quibuique  proumciis  commorantes 

hampcrtincrcnonnunquaboriarcfpiccrc.  implcri;//««  argum./.fin.  eod^tit.item/.  a  Di* 

In  pcrfona ,  intcrcflc an  ipfi  ccrto  loco  in-  uo Vio.ty§.i.ffdere iudicat. Uutores.39. §. ke- 

tcrdicatur,vel artcan  vcroftatus  ipfius  di-  res.ff.  deadmtniftrat.tutor.  Hanc  Barcoli  cic- 

minuatur.  Primo  cafu  negat  prohibitione  clarationcm  probant  Abbas  in  dxap.poflu- 

n\  f  iunsdi&ioriis tet minos exccdcre, arg.Lex  fafttxxtr.de foro competen. num. 7. Fe/tn. tbidem 

ea.  9  ff.de poJluUtem  LrcUgatorum.7 .§■  t.&  §.  /»-  num  d.  ^fitxandxonfiiLii.  nume.z.7.&fequent. 

terducre.& §Jeq.ffdcintcrdic7.Vt\dc  tamcn  e-  Uffm  in  tit.  de  bonorum pub/ic.  nume.  vbi 

docemur,hancfentcntiamadalialocapct  hanc  fcntcntiam  communcm  renun*ac 

quandamconfcquetiam  nonnunquamre-  Angcl.de malcficiis  in  verb.&eius  bvnapu- 

tcrri  Lextraterritortttm.20.ff.demrisdUf.omn.  bhcamus.num.$>Nctiwintra£tat.dcbannitu.  in 

tnd.  Sccundo  vcro  cafu  aliud  iuris  cflc.Hinc  r.paru.  tempore,qu*ft.i7.  TrofterFarinAcinf  o 

m  flialiquis  inramianoratusfit  vbiq;locoru  tra8at,mmi*Jib.t.tit.$.qu*ft.2i.num.i$.  De- 

infamis  cm,dJ.exea.9.re/J>onfi2.3i\it  fi  pct fcn-  cianusinfuo  traclat.  criminal.  cap.  29.  num.  iS. 

tenriamctficiatutfcruuspcenx/.^/i'////»!».  Quod  fi  aurcm  f  quxratur,  an  rationa-  /14 

2v  ffde ptenii &/.fimtquidam.i7Xoet.tit.&t.res  lcs  vel  alij ,  qui  partcs  fuas  in  cogcndis  in 

«jxoruqu4.24.infr.deMMtion.intervir.&vxo.  fifcum  facultaobus  accommodarc  folcnc, 

Bartolo  fubkribunt  Baldus  hicn.too.  Dccia.  huiufmodi  cmolumcntum  fibi  vcndicarc 

in/uo tract.  cr1m1n.hb.4  cap.2p.  n. t*.  Abbas  m  poflunt ?  rcfpondcmus  non  poflc ,  fed  il- 

cap pjlulaftiiext.de foro  compet.  YcWti.ibid.nu  2.  lud  Principi  vcl  Domino  cius  loci,  vbi  res 

poft  A nton.de  Butrio  &  Cardinalem,  ltem  fica  eft ,  ccdcrc ,  argumen.  /.  quictmque.  S.  §. 

nA.&fcq  idcm  ftatuit  in  fententia  cxcom-  vniuerft.infrajc  hareticitem  ixum  vnus,*duo- 

municacionis  &: fu fpcnfionis  Angcl. md.L  dtcima,  §,  i.ff.  d$  rcbm  aucio.  iudic. pojfidcnJ* 
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d.l.fin.C.dehnk  vacanttb.  tib.  io.I.forma.4.  §.  u  bona,  quac  cx  publicationc  vendicantur.ad 

vero.ff.decenjib.Bojfiusintii.debonor.pofJe(s.  nu.  vfufru&uarium  ,nomine  jppnccarij  peruc- 
62.(_yingcl.dcmaltfictisjnverb.ejreiusbona pu-    niunt.  Ergo  cadem  rcftitucrc  ctiam cogi- 

bUcamus.num.).^jmo.Crauetxonf.i28.num.t.  tur.  Conftat cnitn,  "f  quod ^ppnctarius  ple  u* 

RtUnd.de lucro  doiuquajl.  20.num.  10.  ^fliitt.  niflimam  habct  cocrcendi  faculrarcm  nort 

decif.202.  num.  16.  CLrus  quajl.  78.  verf.fcd  hic  y(n^n^nznn$^.Ucu.i7.ff.devJufrttltutdcin^c 

quaro. Eman.Soarcs  inthefaur.commun.optn.in  o^vlusfru&usaccrefccns^pprietatijnocedit 

vcrbxonfifcatio.num. 267.  Fro(J>erFarinac.  Itb.  t.  comodo  mariti,  ied  foluto  matrimonio  rc- 

///.,-.  quajl.2s.num.  101.  vbi  plurcs  refcrt,  &  ftituidebcat,qucmadmodumnecid,q»per 

»«w./^.idaitetiam  procedere  infeudata-  alluuioncmaccrefcit./.^.Vr/tfr^^r.quod 

*ij  rio.fmodo  infcudatus  fit  dc  mcro  &  mixto  vfusfruftus  etiam  in  caftro  conftimtus  non 

impcrio,  allcgat  ita  fenticntes  Guid.  Pap.  vidcaturrefcrcndusadilla,dcquibus  veri- 

quaJl.76./lfflicl.decif.2S2jnfine.AymonCrauet.  militercogitatumnoneft,/.y«/  cum  tutorib. 

conftLt2S.num.}.RoUnd.cotijil.7S.num.2.  &fiq.  p.§ fin.Jf.de tranfact.  quodq,  ea,  qux  fortuito 

Lucam  de  FennJj.C.de  priutUg.fchoUrum.  Pro  cafu  dcfcrri  io\cnt,lfiuqut.6}  fi.de  acquir.  rer. 

confirmatione  huius  fententi.-e  adduci  ea  domtn.§ficumvnus,&§.quodJiJcruus,ctinmin 

poftunt^quarfcriptafuntaBartolo  tfinffjo-  illa caufla deprchendantur.  Huc  pcrcincr,. 

fut.matrtmon.num.  i.CaJirenf.num.2.&).  Atex.  quod  compedium  legis  commiflbri^,  quod 

num.2.lafone l.fruclusatids  tncipit dtuortto.  §.fi  bonx  fidei  pofleflbr  ienfit  petitori  reftitu- 

vir.num.S.Tiraquell.inretract.conuent.§.$.gUff.  cndmxitit.Lfidetfi.  2$.ffJepetit.hered.  quam- 

4. num.2i.ChaJ/anaodeconJuet.Burgund. rubri.  uis  is omncs  fru&us  rctincre poflit.  Vltimo 

^.§.  17.inverb.ejrftccrefruciusfuos.num.16.Bo/-  mouent  omnes  illa:  rationcs,qua:a  nobis  irt 

fto  in  tracl.crimin.in tit.Uji  Maiejiatu.  num.  8$.  enarratione  tituli  de rerum  diuifione  &  acqu. 

Carol.'^Moltn.inconfuetud.FarificnJi.  §.  r.gUjs.  t.  earumdtmin.tn  §.Jiquuanondemtno,cap4.{\xnt 

in  vetrb.dominttsfcudalis. num.6S.  qui  aUus  fuit  comcmorata:,  vbi  oftcndi,  mihi  non  f olum 

Si.S2.Rofinth.infuafinopf.feud.caps.conct.64Ji-  probabilem  fed  etiam  neceflariam  Vidcri 

tera^.  Schrad. in  tratt.feudorumfart.2. non*  f  modcrationem  Alberici  dc  Rofa  l.fivero.  nt 

1x6 ptrtisprincipaiesjec?.  j.  num.12.  -f  emolumen-  §.fed&fiqutdn.sff.jolut.matrim.  Baldi  &  An- 

taiurisdidionis  ad  fru&uarium  pertinerc,  geli,vtrefcrunturaTiraquel.  in  tracl. de  re- 

idque  arg.  l.fin.jj.fol.  matrim.  t^.jf.  de vfitfrucJ.  tra£t.confang.§  j.glofij.  n.  /8.  &  tp .  Benedtel. in 

Ugato. L$  2. creditor.ff.de  aftionjmt.  & vend.  cap.  i.Rainut.tn verbis  catera  bona,  nu.  6  extr.  dete- 

ex  iiteris,extr.deiurepatronat.  cap.sum  otim.ext.  ftam.Boentdectf.i8o.n.$.  Feregrm.cap$.  num.  4). 

dematorit.&obedien. Quodcumita  fcfc  ha-  deiurefifii.C0Jialtttnd.L7.frucius.fjj0lut.matr. 

beat,multoiuftiori  excaufla  illud  proban-  vbiiecudumeum  Parifiusiudicatumcom- 

dumvidctur,infeudatario,cuivtilc  domi-  memorat,nimirumintereflc,  an  irrogctuc 

nium.vtvoeat.competat  Lpojfeffores.  C.de_j  pcenapecuniaria.anvcroquxdamnumrci 

fund.patrimoniat.tib.ii.cum/imi1tbut.  immobilis  cotincat ,  vt  primo  calu  frudua- 

Scd  fi  veritari  plus ,  quam  fplcndori  ex-  rius  vermaritus ,  cui  fruftus  dotalis  rei  de- 

ccHentium  alioquin  virorum  tribucndum  bcntur.poflitillamrennere,  fccundo  caui 

cft,non  cxiftimo,  hahc  concluflonem  finc  non  poflint.  Reddunt  autcm  opinionis  fuae 

diftin&ionc  admittcndam  eflc.  Enimucro  hanc  rationem,  quod  hoc  modo  inducere- 

falfumcflTeconftituimus,  feudatarium  auc  turdortnnii  vclrcidotalisdcminuticquod 

„7  cmphytcuta"|"aliquoddominiuminrefcu-  admicrenWum  non  cn\,d.Lfrufius,aitds  tjici- 

dali  habere,conuincit,  hoc  ipfum  /.  t.§.  qui  ftt  diuorttum.§jivirffJplut.matnm.  &  J.fi>  ff. 

inperpetum.i.fifinita.i$,§.fidevec7igaiibus.  it.l.  defundJotal.  Ncc  vidcrur  efle  ratio ,  quare 

fin.C.derebusaUen.nonatienand.l.bonorum.40.  ftatuamus,  quod fi prsediu  feudale  autem- 

ff.de reguUurisjtem  l.t.t.  &).C.  de  iure  emphy-  phyteuticum  ob  finitam  gcncrationem, vcl 

teut.  &  multa  alia  argumenta,  qua;  ordine  aliud  deli&um  vafalli,  ex  quo  feudum  vcl 

colligimus inenarrattonetituli.jf.de acquir.  rt-  cmphytcufis  ex  couentione ,  lege  aut con- 

rumdomin.  vbi  etiam  multas  vtilitatcs  huius  fuetudine  apeiiri  fbh  t.commiflum,  ad  do- 

obferuationis  oftendimus.  Acccdit  quod  minum  reucrratur , rcftituenda  fint  huiuf- 

lcge  jivero.  6}.§fidetfi  quid.ff.fotut.matrimon.  modi  prjedia,quc.  in  commiflum  vencrunt, 

caueatur,quodillacommoda,qu;eadmari-  vt  traduntoUtrad.confti.24s>,num.t.lafen  1  f.n. 

tum  veniunt  tanquam  patronum,ex  perfo-  quafi.$  num,4$.CaroLMoUnjn  traf/.defiud.  tit. 

na  vxoris  fuae,  eidem  eflc  refticucnda,atquc  2.§j.gUfij.numj7.  CuidSap.  decifa?.  num.  f, 

C  3 


Digitized 


io  Commcnt.  Pctr.  Gilkenii  in  Lib.  I  Cod 

Tetrm  Peckius  in  traclat.  de  tefiam.  coniugMb.  $.    num.  $i.  Cephalus ,  Clarus,  Boffius, 
*ap.24.num.t.Ludoutc.Schrad.intract.feud.par.   fttpra  aUegatis. 
2.  nonse  part.printipal.Jec7.  j.  num.  OS.  Henric.  a 


Rofenthal  qut  eofdem  refert  ejrfiqttitur  infuafy- 
mpfifeud.  cap.c.  tit.de  regal.cancl.  ia..  num.  +./uk 
Ittera  D.  &  ldcm  repudiarc  vdimus  in  lllo, 
cuiteudum  fimplicirerdatum  cft.  An  au- 
temidcm  obtineat,  fi  cum  mcro  &  mixto 
impcriocaftrum,vcl  ciuitas  aliqua  conccf- 
fa  iit,  affirmarc  non  fuftinco,  quod  hic  plus 
iurishabcrcvideatur.  Er^pptcrca  aliis  noc 
cogitandum  rclinquo.  Sccundovcrocafu 

i}0  principali,quandopubhcatio  "fiurefpccia- 
li  inducitur,  &:  tracraturde  bonisalibi  fitis, 
atqjvnum  cxiftit  principis  a?rarium,  ftatu- 
tum  vnius  loci  non  porriget  vi  res  fuas  ad  ca 
bona,qux  funt  alicna.  iurisdi&ionis ,  Bartol. 
hic  num.it.  argum.l.extra  territerittm.20ff.dtLj 
iurisdtclj>mntum  iudicumytjr  cap.  vt  animarum, 
deconfiitut.Ub.i.  l.iusdandi.t  jf.de  tutor.  ejrcu- 
rat.  datisab  his.  A  cccdcrc  pol  fu  nt  l.cum  vnus. 
12. §.t.ff.de rebjiucl. iud.pojftdend. l.forma  4.  §. 
is  vere  qui.ff.de  cenfibus,  cap.  animarum ,  extr.  de 
conftttut. cap.per  venerabiUm,  extr. quifilti fint 
legttimi.  Bartolo  aflcntiuntur  Panotmitan. 
in  capfofiuUfii,num.tt.  extr.de foro  competen.ejr 
Feltn.tbidemnum.fi.  Bojftustit.  depubUcat.lono- 
rum,num.62.  Gigus  de  crimine  lafit  CMaiefiatis, 
Ub.2.tU.depeeniscommit.crim.U(a,Maieft.qustft. 
t.NeUusde BannitJnpart.t.  tempore.2.  qustfi.  t?. 
rarinac.Ub.t.tit.i.qustft.24.  nifi  vtroque  inlo- 
co  iudicii  ftatutum  obtincrct,  BartoLd.num. 
}t.  Bofiius  titul.  de  bonorum  publtcat.  nume.  62. 
Tarinac.inloco  fupra  alltgato,num  p/.vtin  cauf- 

Ut  (a  homicidii  "f  &  aliis  capitalib.  criminibus, 


De  facrofinclu  Ecclefiis, 

TttHlpU2. 
L.  I  labcat.  1. 

Sv  MMAR.IA. 

Lam  Imperatorit  Conftantinicum  opera  lumtn  af- 

fticlu  Cbrtftunorum  rcbus  affulfit. 
Occafto  buius  Ugis promulganda. 
ErrorBattob  qut  antt  Conftantinum  putet  vnicui- 
qut  liberum  futffe,  eccltfu  qua  voluerit  rtltn- 
quert. 

Errortiufdtm  Bartoli  &  quortmdam  tnterprctum 
qui  arbirrenturptr  banc  Itgcm  omntm  foltnmta- 
ttm  iuris  cmlis  fublatam  ejft. 
Centraria  ftntentu  Alberict. 
Argumtnta  fcntentia  contraria. 
In  caufiupiis  ture  Canontco  folemttatet  iurit  citiilis 
fublatafunt,  ntdumin  foro  tccteftaftco  Jtd&fc- 

t    In  caufiitpiis  non  rtquiruntur  fepttm  teftes. 

9  Legatum  tnccrtupcrfonu  inpiis  caufiu  rtliOum  va- 

Ut. 

10  Idemobtinttfiincerttmifttrationtrti  quartlinqui- 

tur. 

11  Inttftamtntoadpias  caujfat  teftts  ttiam  non  rogati 

fufficiunt. 
iz.  InttUtQus  cap.rt!atum,dtttftam. 
13  An  mulier  in  ttftamento  adptas  caujfas  ttftis  ejfe  pof- 

fit,fimul  tttamauiloru  &tationts  tnvtramqut 

partem. 

I  4  Sententia  audoru  in propoftta  quaftiont. 
ij  An  dua  ftrmina  tn  teftamtntoad  pias  caufjas  fuffi- 
ciant) 

\€  Mulieret  fragiles  ex  iuris  prtfumtione  inteBiguu- 
tur. 


in  quibus  cx  morc  rcgni  Galliae,  omnium    17  AnteftamtntumimperfeRumrationtfolmnitatufa- 

«  11*'*  T\  /**  •   -  -  „,jffV  C.fl'    .  «. 


bonorum  publicatio  irrogatur.  Porro  fi  iu- 
risdi£tiones  fint  fepar.ua: ,  &  diuerfa  quo- 
que  seraria.&dc  iurecommuni  talis  pcena 
infligatur,  idem  quoquc  fcntirc  vidcntur 
Bartolus  bicnum.st.fuUus  cUrusltb.yfentent. 
in fua  praxidift.quaftjS.  Bojpusdicl.  tit.  de  bo- 
rtorttm pubUeat.num.62  CephaUtsconf.79.num. 
f.volttm.t.  Capoll.conficfiminal.  tj.numero  37. 
Pro(per.FarinacJit~t.qudfti4n.2t.numero  100.  vt 
tf2  fcilicctfvtrobiquc  bonafifcoaddicantur, 
&  quilibet  Dominus  partem  fuam  vindi- 
cet,  fiue  bona,qua:  in  tcrritorio  fuo  fita  fint, 
argument.l.fi  quis  prcsbyterjo.  deepifcop-tfrcUr. 
l.  forma  4.  §. fiquisveroagrum.ff.de  cenfib.l.iu- 
rifferitos.30.  §.  cum  oriundosff.de  excufat.  tutel. 
(^uodfiveroiure  fpeciali  huiufmodi  con- 
fifcatiofitintrodufti,  ncgant  hoc  cafu  cx- 
tenfioni  locum  cflc,  argum.l.f.ff.deoffc.prM- 
fid.  &  Lfin.ff.de  offic  prafecli  vrbis.  MartoL  hie  4, 


uort  pta  taufft  fuftineatur} 

18  Mtra  auclorum  tn  propoftta  quaftione  conftiffa- 

tio. 

19  Examinata  verla  Dtdaci  Couarr.circa prtcedentem 

difctptationtm. 
x o  Vcrftitiu  voluntatit  an  tx totiut  teftamenti  confum- 


21  Oldraiut  atque  Alberictu  circa 

fttontm  dtdarati. 
zz  ExcuffainttrpretatioFranc.Aretini. 
xj  Vtrba  enunciatiua  propter  altud  emiffa  fautrepia 

cauffa  difpofittonem  continent. 
X4  ContraQmnon  corruitpropttrtaquodfcriptnranon 

inttrutntrit,  quamuu  contrabentts  itcUrauertnt 

ftvthevt  taiucontractw  in  publuam  formam  a 

notariortdigatxr. 
x;  Diftinclio  attStoris  iu  propojka  quaftiont. 
Z(  ABiniubio.fiteftatorftMtueritvtfcriptura  adkilo- 

retur,  tnteatgaturprobationu  cuuffa  tdfecijfe ,  an 

tero  fotennitatu} 
27  An  tefUmtntumpatru  inttrftlmfipater  tcjlamen- 

am  infcriptit  factro  taperit,  &  mnet  folen- 

nitattt 
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nitatesnonadhibntrit,  raUatvtnuncupatiuum.  fijUs  ,  cumiifdcmverbismihtibusconcef- 


ttfitbw  ledutu  non  fit  ? 

x9   Ugauadpiastauffasvalcrt^uamnuinftitutio  'f^  BarcoloadftipulaturRa- 

nonfubfiftat.  p"^TCumatxconf,tfo.vtfoteftam.eo/.r.Cx- 4 

$•    Abfurdum  yidtri  quodmattrem  foUnnitatemre-  «rum  hancBartoli  fcntcntia,  fi dc difpofi- 

quiramw  tn  legatit  & ftdmommiftu  quam  m  tpft  tionc  iuris  ciuilis  tra&ctur,rcfcllu  r  Alberic. 

tnftitutiont.  "j"  hic  nnm.t.  Baid.infua  repettt.  numer.  7.  ejrfeq  r 

31    Verbageneraliageneralitermttlligtnda  tfft.  Caftrc»j,um.*.Franc.Aret.numer.6 Jafnum.it. 

51  *#"^«¥W  Cjn.n.$.odofred.n.6.Iafnrs.infuartpetit.v- 

53    Mutum  &furdum  in pmcaufu  ttftamentumfa-    r  *  Communi  Ca|.cul0  ^ntentiam  glof- 
cerepoff*.  ix>  i»™rbovntuquifquc,  rcceptam  &  pro- 

14-   TaUidumin piis caufiis non dttrabi.  baram  cflc  ,  idemquc  fi  ius ciuilcinipicia- 

35    Inftitutioticm  inpiii  cauflu  in  arbitrium  ahenum    mus,di  fcndir  Iulius  Clarus  libro  tertio , 

pofftccnferrt.  tejlamentum  quaftion.  6.  Francijcus  CMtntics 

jtf    Qwt  contra  bomsmortsfuntUge  nuUaautcanone    deconiecJ.vlttm.volunl.libiO  tf.tttu/.j  mmer  4 
confimarspoffunt.  BoeriJectj9i.  num.  t.  f  Ncc  defunt  his au-  € 

ftorib.  lcgum  &  rationum  prxfidia,  quibus 
V  m  rx  crucntallla  perfccuti-  hanc  cauflam  aflerant.  Surfragatur  enim 
onc ,  qux-  impcrantibus  Dio-  huic  fentcntix  lex  generalU  rj.  hoc  titul.  in 
clctiano  &  Maximiano  ,  inde    verb.quod  tamenalia  ornni  iururationemuni- 

Galerio,  Maxentio  &  Licinio,  tum  Jit,  cui  cum  Bartolus  &  Caftrcnfis  fa- 

cum  fumma  innoxii  ianguinis  crTufionc,  tisfaccre  nituntur  ad  mcram  diuinacione 

1  pcr  multos  annos  dcixuiic,  candemfCon-  cofugiunt.Sccundo  cofirmac  hanc  fentcn- 

ftancinus  Impcrii  habcnis  manum  admo-  tiam  /Jiquandojs.  wfrade  inoffic.teftam.  qu;e 

uiiTec,non  folum  lumen  aliquodin affli&is  declarac ,  principem  conccdentcm  libc- 

Chriftianorum  rebus  affulfic,  fed  fublaris  ramtcftandi  faculcaccm,  nihildciurisdif- 

Chriftianxcedisauaoribus,cachohcam&  poficionc  mucaflc  vidcri.    Tcrcio  quod 

orthodoxam  rcligioncm  auftoricatc  con-  hancprxrogaciuam  fibi  rcfpublicaautlm- 

cilii  Nicxni  in  perpetuum  fanxit  ,impias  perator  ipfcnon  aflcrac  /.eximperfeclo.3.m- 

prxccdcncium  Imperacorum  conftitutio-  fra  de  tejiament.  cum  tamen  eundem  fauo- 

ncsconcrariiscdi&is,proutquxquercsad-  rem  mcrcantur  aut  in  pari  caufla  con- 

micceretfuotcmpore,  abrogauir.Porro,cu  ftituantur ,  /.  /,/.  infra  eodem  tttul.  Quar- 

*  intcralia,ctiamco!!cgiafiue  fconciiiacc-  to  hxc  opinio  maiori  aucloritate  nitctur, 

clcfiafticorumabcif.lcmdamnatafuiflcnt»  li  perpcndamus  rationcm  a  Barroloallara 

&perccnfcquens  nihilcifdc  relinquipof-  veram  nonelTc,  cum  cercum  fic ,  concilia 

fet,  hanc  iniquicatcmprxfcncilcgcinipc-  ChriftianorumfubDioclctiano,Maximi- 

cicvindicandamcxiftimauit.  Scacuicicaq;,  ano,  Valerio,Maxencio,&  id  gcnusaliiis 

vnumqucm^  /icentia  habcre,  vtdecrdens,  quod  Imperaroribus  non lblum  probata no fuif- 

ootaumt  bonorufa.Utifmtocatkolico  ejrvenera-  fc,  lcd  planc  damnata.Porro  vt  collcgia  tc- 

bi/i  concUiorelinquercpofft,  neeius  iudictacaffk  ftamenci  ra&ionem  habcant ,  rcquiricur, 

fint. Addit  rarionc  quod nihilfit  quodtqueho-  non  folum  quod non  finc prohibica,  fcd  et- 

mimb.conccdenditvtdeatur,  qua  vtfuprem*  vo-  iam  quod  finc  confirmaca,/.  colleoium.!.infr* 

luntaiu  poftqua iam  aliud vellc  n onpnjfuntjliber  de  hared.  tnftitut.  /.j.§.  infummaff  de  cot/egiU 

fitftyUu,  &hcitumquodiurumnonredit,arbi-  iilicitU.    Quinco  huicconiidcracioninon 

/r////>».HJ.cconfidcracioBarcoloocca(ionc  vulgarc  pondus  adiiciec,  quod  ab  Impc- 

3  fuppcdicauic  i-exiftimadi,omnes  volutaces  racore  fubiccla  racio  ,  generalis  flt,  &:  ad 

iurcciuiliincrodudcashacianclionefubla-  omnium  ceftamcnca  percincat.  Vndc  Ci 

tas  elTc ,  modo  quis  ad  pias  cauflas  ccftare-  luc  vcrba  (  fuprema-  voluntatU  liberum  ef- 

tur.  Sratuicn. cx  co,quod  Impcracor  Con-  feftylum  )  a  Barcolo  adfcripram  iigniflca- 

ftancinusChriftianamfidemamplcxusflc,  cioncm  rccipcrcnc ,  illa  abiurdiras  con- 

ftatim  liberumfuiflc.  vtquisquodoptarec  fequcrctur  ,  quod  fblcnniras  in  ommte- 

bonorum  fuorum  rclinqncrcr.Ieges autcm  ftamcnto  fublata  eflct,  qux  obfcruatio  fo- 

ita  intciligcndas  cflc,  vt  aliquid  prxftcnr  thc  la  contrariam  aflcrtioncm  fubucrrerc  po- 

hTgimtur,/.,.ff.admunic,pJfiqttaBd0ioo ft.de  teft.  Etquamuis  in  hanc  rcm  fealia ,  ca- 

tegatj.  Prxtcrca  mouctur  ixg.vctbMberftt  que  no  contcmnenda  rationu  admunicu- 
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laofrcrant.tamen  iifdcmvti,  exeacaufTa  Franc.Aretin.hicn-.Andr.Tiraq.intrac7.tegu 

7  fupcrfedco, quod  iurcfcanonico  in cauflis  pixcaujfe^. 

pus, c.rc/atuext.  detejiam.  alitcr  dcfinitum  Q^artoinfertur,huiufrnoditeftamcntu 
iit.quodq,  do&orcs  communi  caiculo  dc-  "f  valcrc,  etiamf itcftcs  rogatinonfint,c£uis  n 
prardiccnt,ncduminforoecclefiaftico,fcd  hjEcfolenitasiurcciuilircquiratur,/.^*^. 
ctiam  fcculari,fi  dc  cauflis  piis  difccptctur,  2t.§.fin.ffquitefiam.fac.poJf.Did.CouarJ.c.retd- 
iuris  canonici  decifioni  innxrendum  eflej  tun.s.pofi loan.And.Anton.Abbatem Immo/am, 
idque  arg.c.  eccltfta.  S.  Mari*  ext.de confittut.  aflercns  talcm  opinioncm  comuncm  cflc. 
ejr  d.  cap.  rcLatum ,  vbi  difcrtc  illud  caucri  vi-  Bart.  hic  n./6.  BaldJn fine.  T iraqJn  d.  tratf.  c.j. 
dcatur,vtpronunciantibidcmAbbas»#»7.  Barto/.Soci.  infuUja/tentit  inverb.prtui/eg.pri- 
2.Did.Couar.nu.r.Barto/.hicinjud  repetit.num.  uitj2.Michael.GraJJJnthefaur.ccmmjopin.q  tS. 
}2.  Saljcet.  nu.  14.  verftcuhconcludamergo  Bal.  num.  4j1um.if.Par f.coif24.vol.j.Clar.d.q  6.  n. 
tn  fuarepetii.  n.nu  Cafirenfn./.Petr.Anchjnc.  n.j.Corneusconfi40.iib.2.GwitdeBencdift.in 
cumcjfctfxtr.  detefiam.  Nicol.  Boertus  decif.o}.  rcpelit.i.c.Rainut.n.$S.Ferd.J,afq,  d.li.j.§.  22  Jt- 
quamfcntentiam  etiam  communemdicic  mita.u.n.^.  ^uishxc  dcclaratio  habcat  lua 
A \cx*nd.confit.ros.n.i6.vot.4-Michaet.GraJfJn  oftcndicula,  in q  incidimus  cx  oblcruatio- 
theJaur.comm.opinionumJnverb.teftamentum.  ned.c.^fretatu.  dumfacit  mcntionercquiii- 
quafi.iS. Ferd.Vafq.de fuccefS.creat.Ub.2.§.\.num.  torum tcftium.Itcm  cum  in  teftameto roi- 
26.ltmttat.  4.  Secundum  quam  definitio-  litisctiamrequiratur,vtteftcsfuiofficHaci- 
ncm  cnScictur  quoquc,  vt  cum  pia  caufla  monanwr  t.dtuus  24  fi.detcfemjniitt.k6Xa. 
multa  fingulariaobtincat.quarum  cu  Bar-  collationccumlege/.«<^.///.adeo  vtBarba- 
tolo  Francifco  Arctino,  &:  aliis  nonnulla    x.insd.c.reUtuNicoi.Boer.decij.j4.n.$.  BimenJn 

fubiiciam,ita  &  hic  cucniat.  authcntjimibterCad.i.Fatcidiin.6.LefusAbrg. 

Principio  itaque  in  tcftamcnto  ad  pias  jo.Cajirenfn.10t.  adprsmum  qu* ftiu  videtune-. 

8  cauflas  f  hon  rcquiruntur  fcptcm  tcftcs,  fpondenduii^.dub.^.ScnonnuUisAuquosii- 
Bartolushicinfua repettt.  num.63.  Francifc.Are-  fert Tiraqucl.  in  contrariu  opinationc  dc- 
tin.njr.Sa/jeet.num.t4.B4tinc.  re/atumfxtr.  de  ceflcrint.  His  taracn  agumcntis  vidctut 
tefiam.  nu.14.  Abbasibidemn.r.ejr2.Did.Couar.  tisfaccre  Corneus  paitm  fibi  coftans  ccnf. 
nu.  2.  Akxand.cenf.4.n.6.vol.7.  Dtlect.de artete-  26SJib.2.conj.i4%.lib.2.conJ.22$JtcEmanueleU 
fiand.tit.2.cautel.i.BoerJecifoi.numerj.Fran-  Cofiaincfipaterinverb.infuo  tcfiam.n.p.dete- 
cifc.  Manttca  daitj.nu.  4.  Iuiiu*  Clarusfentent.  fiam.\b\  priore  conclufionem  Communcm 
recept.  Ubr.j.  q.6.n.  2.  TtraqJn  tratt. depriuileg.  dicit,ncq;  ab  cade  rcccdcndum  moncr,  ide 
pitcaujfecap.r.  vbi  multosidcm  fcnticntcs  factuntD1d.C0uar.Tiraq.eirMiehaelGraJ.wlo~ 
morcmoadducitFerd.Vafq.<if/Sfff(^crf4/.  cUfupraallegatU.  Nituntur  hacpotiflirou  ra- 
ab.t.§.22./imttat.i2.n.i.Deciusconj6to.num.2.  tionccj.  conftet  ex  difpofitionc//.r.rr&/*q- 
Mtchae/  Graftn verb.  tefiam. quajt.tS.n.2,  idq;  ftiones  ratione  tcftamcnti  ad  pias  cauflas 
proban  potcft  per d.c.re/atum.  conditi,  natas  cfle  dccidcndas,non  fccun- 

Sccundum  priuilcgium  cft.quod  valcat  du  legcs  fed  fecundum  dccrctoru  ftatuta, 

9  legatum  adpiasf  cauilasrcliclum,  ctiamu"  idcft,vtipfiintcrprctantur,cfleexigendas 
inccrta?  iint  pcrfonz.quibusaliquid rcliclu  ad  mcru  ius gentium  vel  lege diuinam.  Ar- 
dzjid quodpaupertb.infr.deepifc.& cler.fi quU  gumcnta  in  contrariu  allegataitadiluunt. 
addecitnandum  & l.nutiieod.tit.Franc.Aret.hie  vt  negent  vcrbu  {requifitu)  cflc  accipicndu 
itnm.^.cxi.mwv.s  vidcaturadueriari  jf.  ineer-  dep(onateftatoris,iediudicis,tcftcsn.fp6- 
tus  tnfltt.  delegat.  fcd  hoc  fauorpia?  caufla;  tefeingerentesfufpcclosvideri,  **£./£**  0- 
concilbt qloff.l.qutdamrclegatuscr  ibid. Bart.  mnia}$.jfJeprocur.  Adfccundu  argumcnru 
ff.de  reb.dubits.Ttraquetl. infuo  tracl.de priuileg.  refpondet  Tiraquellus  cx verbis textusal- 
pu  catiffe  c. <6.gt.  Bart.Albericus.Cafiren.  ind.  Lfi  legati  Uiuus24.fi'.  detcfiam.  mtltt.fatis  appa- 
quis addccltnanduni.  rerc  ncgationc  p  modu  cofilii  rcquiri,  ^uis 

Tertium  pnuilcgiumcft  quodvaleatle-  illaadhibitanonfit,modocoftet,  militcm. 

10  gatumf  etum  incertum,quamuistalclc-  hoGnonpiocuta,{edferiocGnftituifle,idq; 

gatum  alias  tcnerc  non  (o\cit,/.Titia?4  ff.de  dcfenditarg.gloflactraditionis//».  C.  deco- 

^,i/.j.idq;  zTg\im./.quidam  in  teflam.  j.ff.  de  ttitiLS ibi  fequanfurBaIdus,Salyc.&Fulgo£ 

^/.a.illatione  fa^aarcpub.ad  piam  cauf-  in  tcftametopatris  inter  filios  riac  folenita- 

CzmJtem /jifiiia;  43  ff.de  LgatjJtel.  Stichus  12.  te  neceflaria  non  cflc.Nos  lc&ori  xftiman- 

tod.titjtemt.jicuiannuum  14-ffde  annuUlegat.  du  rclinquimus.  a^s  iuftioraarmainduerir. 
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j  Tit. 2.  de  SacroCEcclef  Leg.2.  33 

Qmntoexhocfontemanat,&illadccifio,  apcrtc  defcndunt.  Anton.  Gomcf.varu- 

U  quis"f  mulierin  tcftamcnto  vt  teftis  adhi-  nww  r^i/*/.  tom.j.capit.  i$.  dc  dcliciis  rubrtc. 

bcri  non  pollit ,  tamc  hic  eius  perfona  non  dc  probat.  deUctorum  numer.  ij.  Rotand.conjif. 

fit refpucnda^//» 4ittbtnt.quodJineC.de te-  i4.nu. tertto,  itbr.  i.  Burfit.conftl.j46.nj3.i1br. 

Jtam.ftgUusin§Jeftestnfttt.deteftam.n.}.FeUn.  4.  Viuiusinthcfiaur.commtm.opinion.in  verb.te- 

inc.}.cxt.dctcfltb.n.i,Did.Cou4r.  iLe.reutun.7.  ftis  idonea  poteft  ejfe  mulier ,  ttcm  Bonacoffa  t- 

E.irthol.  Soct.m  vcrb.priuilegu  quod  altasinci-  bicLin vcrb.mttUerjtc Bmanuct Soares n.2jS.\bi 

fcrcfeUtteJicsseg.244friu.16fhtrarefcrt.And.  hanc  fenrcntia  communc  renuntiantPro- 

Tiraq.infuotraa.de friutLpucauffae.$.Accedit  fpcr Farinac. Ubr.fiecundo,  detejiam.  tttul.  6. 

BaldwinUtlurahun.o.Gvvilh.dcBcncditt  in  quaftion.  y.  num.tf.  vbiinfinitos  auctorcs 

juarepetto.cap.  Rainuttutpart.i.num.Cylofiph.  allegatIul.Clarius/?»/f»/.//^r.y.  §.fin.quaft. 

Maficari.condj6S.nu.ii.MichaelGraffAq.iS.  i+jium.i.  vbi  plurilws  auctoribus  cius  rci 

Fcrd.VaJq.dJimit.u.n.4.Mantisadecontcct.vU.  tcftimonium  dcnuntiat,vt  ctiam  facit  Ma- 

volunt.ttt.i  n.$.Ang.Arcttn.§. teftcsinjittut.de  (c3xd.de probat.vot.2.concluf 76.  numer.  11.  Et 

teft.nj.&ibtd.UH.Anton.Baueriusn.n.Decius  quod  cadcm  intcftamcnto  adpias  cau£ 

in  /fwmind  n.27.&2S.ffde reg.iur.  Vitlalobos in  fas  cx  plofa  prohibitionis  rationc,tcfti s  cflc 

thefaur.comj>pinjn  verb.muUfr.n.i44.Soarcs  n.  ncqucat. 

36o.Proftcr¥arinac.in  tractMtejt.Ub.2.  tit.  6q.      Porro  (I  <\ucvztnt,andua\fannin*fufiiciant,  I  % 

Sp.n./o.  Aicx.confioj.n.7Jib./.IuI.Ctar.d  q.6.n.  conftituam  cafdem  non  fufficerc:  Moueor 

^  quoddciurcgentiumfceminaratcftimo-  quod  licctius  canonicu  admittat  duostc- 

nio  non  rcpdlanrur, cum ctiamin  cauflis  ftes,  rcquirittamenomni  exceptioncma- 

cnminalibus  admitti  folcant./. 2.ff.dcaccu-  iorcs,vtrateturipfemetDid.Couar.</.*./r- 

fit.& lCtcerojo. ff.de farnis.  Cartcrum  hac  dc-  iatum,dum  adducit  Ang.Imolam.Dccium, 

clararioncmrcpudiantSpccul.///«/.</r/<y?4.  Alcxand.  Crotum,  Alciat.  Hippolytum 

§.ijtequodc/tmeUmFred.Senenficonf2i7.fiu7u  rcquircntes  ,  vt  tali  cafu  cogantur  etiam 

cfttaie.Barbat.d.c.reutumn.6. Crotusintrac~t.de  docerehancqualitatequod  ipfc  cxcoim- 

teft.fart.i.n.S.Roman.inanthcnftmiUterinfr.ad  pugnar,quod  talis  qualitas  cx  iuris  pfumti- 

LFatcid.t6.Jpccui.Barbat.cof.  10S.  ciementtjsimi  one  incllc,intclligatur/./.</(ryfT»//w<7,  tcftes 

DcipatriscolfenulJib.i.Benedict.c.conf.7$.Ub.3.  autem  omni  exccptionc  maiorcs  in  huiuf- 

Socin.dubitanstamcn confoj.verfiqutnimo  dtfi  modi  tcftamcnto  rcquirit  BaUctyCa 64.  ade- 

futatur iib.j.  quos  proparterefcrt  &fcqui-  uidentuinfineTiraq.depriuiL$.Paiil.Panfico»f 

tur  Andr.Tiraq./»  dJralt.c.sJtem  ad  iegem.p.  ^.TW.^w./^.Dcinde.fiquishacdcclarario- 

'4  connubia(i.n.s7.  Ethanc+icntcntiacumdi-  neadmitterenonvelit,falteillud  coccdat 

ftincrionc  admittcndam  puto;  ftatuo  cnim  necclfc  cft.idoncos  aut  lcgitimos  tc  I  tcs  rc- 

mulierem  in huiufmodi  tcftamcto  admitti  quiri ,  vt  dcclarat  ipfum  relatum extr.  dete- 

pofle ,  quod  fublata  vidcatur  clfc  ratio  ,  fiamentis,  fed  fcemma:  ctiam  fecundum  ca- 

quare  in  tcftamcnto  adhiberi  non  potue-  nones  huiufmodi  teftes  non fu  n  t, cap.forus 

rint, fcilicet, quod,  vtdocct  VigUusd.  §.tejles  extr.  de  verb.figntficat.  vcrfi.natura ,  vbi  ait 

»ww./.vetcrcsfQcminas,fcruos,pcregrinos,  nam  varium  &:mutabilc  tcftimoniumfcc- 

nonfolebatadmittcrcadfolcnnia.  Admo-  mina  fempcr  producit,  hucquc  pertinct 

nuimus  aute  fupra,in  difpofitionibus ,  qux  §.qua  vcrononfequituraut  de  nup.  vbi  Iuftini- 

piam  cauflam  rcfpiciant,  ius  gentium  fpe-  anus  legcm  Iuliam  *f  Miicellam  propterca  x  6 

ctandumeflc.  Etfancabfurdumeflevidc-  abrogar,quod  muliercsad  pcicrandu^pm- 

birur,  quodmulicrinomnibusaliis  cauftis  prxiinr,idcmq;repctitur/»§.fl'»M^o/»»/- 

tcftimonium  perhibercpoi1it,/.rvfo  iS.ff  dc  ta,authent.vt  jineprohibitione,vbi  Imperator 

tefttbus.mius  vcrbaitafcnabent.  Ex  eo,q*od  dcrcftatus  plurimacxcmpla  mulicrum  fa- 

frohtbet lex luUade adulterik  teffimontnmdice-  cilc pcriurio  fcobftringentium,  remittit  in 

rcycondemnatam muUcrc.  Colligituretia,mu-  cafu  ^pofitoiunfiurandineccflitate,dcin- 

licrcs  tcftimonium  in  iudicio  diccndi  ius  de  tcccptiffimu  apud  noftros  intcrprcres 

hzbcrc,&ibidgi.^yfiberic.inprincip.F/orianus  cft  in  pari  coditionc  plbnaru,  femp  mulic- 

n.2jtel.qmteftamcr.to  20. § \muticrff.dcteftam.  rib.min9  fidci  accomodari  q  viris,ex  cauUis 

loan.Faber.  in  §.  tejies.num.  1.  inftitut.de tcftam.  fupra  rclatis,  itc  cx  obfcruarionc  lcgis fiaaUs 

i^retin.Mynfing.VigUusrjra/it,imom  crimi-  ff.defidc inflrumentorum,  6c  ibid.  illudobfer* 

nalibus  illam  reiicicndam  non  elle,  colligi-  uarut  BA.\d.inprincip.SaIfcet.nu.t.  Fcti.  c.  tertio, 

mus  cx  l.2.ff.deaccufiat.l.s.§.fii:ff.  detcfiib.itcm  detcjUb.n.\.Panorm.in  capforus nj.ext.dc vcrb. 

Unquajliombui  S.ff.  adl.  lulum  maiejt.  ldquc  fignif.arg.cius  tcxtus ,  &  infiniti  alii  audorcs 
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3  4-  Commcnt.  Pctr.  Gilkenii  in  Lib.I.  Cod. 

quoscorucmorat  Andr.Tiraq.4i/ it.Ugscon-  ficiatcircarem,  dequaqratur.  Excmplum 

uubialem  tf.70.qui  pro hac  partc cxpcndit  lc-  autc ipiius  ex  lcquentib.  caufis  probare  no 

gcm  m quej/iontb.  X.jf.adi  Iuhatn  Maicjiaiu.  poflum.  Piimoq,  hicnon  vidcaturdcfide- 

Prartcrcaputo  iluidiatisconHrmaricx</.  c.  rarifvoluntas,fcdfolcnnitas.Voluntatisa.  20« 

re/atu  dum  nxJnorc  ducrum  aut  trium  fiabit  0-  ntc£tione  mctimur.non  ex  totius  tcftamcti 

mncvcrbum ,  vttrcs  ad  minus  rcqimamus,  cofummationc,  vtiusciuilcdefinircfolet, 

cumtcltcs  nonlint  cius  conftantia:  &  au-  proptcr l.ius noftru nonpatttur?.^. deregJur$tt 

ct.oritatisqualcslcgesrequirunr.  itaintelIigcrcpoflumus/./w^/7;.//«/.fXM 

x7     Sextumpriuilcgiumcit.q,  ft  ftamentu  ig.ffJcteJtam.  Scdcx vniusactuscogruenti 

impcrfectum  rationc  volutatis,  fauore  pix  &  plcna  difpofitionc,/./.^.tfV tejlam. mtittU,  fi 

cauffq  fuitincaturrf/g.  l.tn  tejiamtnio  }g  Jj.  dc  n.  inteftamcto  militis  id  fcruandu  fit,quid 

JideicommiJf.tibtrtat.C\ii\is  vcrba  lcquuntur.  eftq,  rcpudiemus  idipfumin  caufTapicra- 

tn  ttjtamento  quod  perfettumnonerat  .a/umnt  cis,qadnorma&inftitutaiurisgentiumex- 

fua/tbertatc&jidticommijjkdedstfiumemniavt  \gi<\cbczt,c.re/atu ext.de tej/am.  Deindco/f  n 

abintejiatoegtjfent,qti*futlmj>atoranvtexcauf-  0\drm\\isd.  corfttp.nu.2.drfcqJte AlbertcJl. 

fafidticommijhmanumtffafutjfctyfyintcrloquu-  hacconju/tifima§fn.n  9.  longcdiucrfum  ca- 

tustjl  ctiafi ab intejlato  paicr pctiijfct.ptoi tamen  fum  cotcxant,  qproponat  Didacusrfcil.an 

JUiosdebuijfcmanumittcreeam,quapa!erdilcxtf-  tcftamentum  pnus ,  q-  perfcftum  cpt. &  q. 

fetpronunciauitigitur  rccfeeam  merumijjam&  ;cquc  ad  piam  cauflam  pcrtinebat,  p  iubfc- 

1 8  ieUo fideicommifja  etiam  eiprsflanda.\  liraq.  tn  quen tem  roluntate,  ad  cuius  fidcm  facicn - 
tLtracf.priuiL7.f0J}  Bart.d.Ltn  teJl.xm.Bald.tn iu-  da,produxiflcnt  qdam  acta  in  papyro  fcri- 
rcCJtmanumiJfteflam.rctr.Anchar.  Imo/em,  pta  contincnria  dcpofitiones  duorumrc- 
Ioxnn.Anania,  CaJlrcnjlm^Ang.Arctm.Alcx.  rjr  ftium,quorum  vnus  depofuir ,  q,  di&us  rc- 
multot a/ios abcodere/atos.  Rartholom.  Socin.in  ltator  Ann.Domini  ijio.inmcnfeAugufto 
verb.priuiUgiupriuil.3S.  TerdSafq.de fucccjfcrc-  valctudinc oppreflus ,  cx  qua  etia  dcccffit, 
at.lt.j.§.22Mmit.i2.n  tf.^fcirus  hac  fcntcntia  curaueritipfumvocari &aliumtcftc,&ibi- 
crcbrius  placuiffc  C<rt'-ruaducrf.mturilla,  dcicribipquendam  clcricu  omniafuabo- 
q  fcripta  rcliquit  Michacl  G raiV.in  thefaur.  na  mobilia,  &  q,  fcccrit qdam certa lcgata, 
comniopmJnvcrb.  tcJ/am.q.p.nu.4.Iu/.C/ar.in  &  q,  in aliis  bonis  fuis  inftitucbat  paupercs 
Jcntent./i.i.§.teJfam.q.7.n.i.vcrfa/iquado(jrter-  Chrifti  de  Biterris;&  q,  rogauitipfum  tcftc 
tio,  Anton.Gabr.com. conc/ ft.4.  conci.p.Did.  Co-  &alium,q,dicHordinationefaccrcntfcri- 
uar.d.c.re/xtnm  xu.tj.vbi  Oldrado,Aibcrico,  bipaliqucnorarium,&eafcriptavocaren- 
Decio,lafoni,Grammatico,Bocrio.&mul-  rur  tcftcs  in  eiuspfcntia,  &  omniain  forma 
tisaliis  doctorib.  ewsreircftimoniiidenu-  publica  rcdigcrcntur,  &  q,ficipfe&alius 
tiat , q  ctiam  communcm  clfc  profi  tercrur  rcftis  rcccilbrunt,aliud  poftca  nihil factum 
Franc.  kxcxJxx.lftisqui  z.jf.detefiam.quodan  fuerir.  Poftmodumdiclusinfirmus  fc  cu- 

19  veruftt pofleacxcuttcmus.  Vcrbaf  auteipiius  rauitpoftariadCarpcndoractc,vbifcqucti 
Didaci  eoconfiliofubiicio,vtdifpiciamus  dicdeccflit,ideinctYectudicebatfecundus 
an auctorcs ,  ab codcm in  hanc  fcntentiam  teftis.  Quarrcbatur  quidturts.  Oldradus  rc- 
laudati, ita fcnfcrint.  Septimushuius  capitttli  fpondit  prius  tcftamcntum  p  pofterius ru- 
intcllcctuscrit,vtpiciatucauffavaUat  ttf/amcn-  prum  noncfle.  Vbi  animaducrtcndum  eft. 
tuimperfcctumrcjpettufiUunitatis  ,  non  tamen  ex  tacti jppofitioncnonapparcrcquodtc- 
imperfectumreffetfuvoiuntatU.  Cuiusrcicxcm-  ftatorhunca&um  proconfummatohabu- 
pluprjcmii!o.Tefiatorgrauiafecfusmorbc,di(fo-  crit,  quodq;  contrarium  fcil.tcftamcntum 
fuit  plurima  circa  propriit  tejfameniu,  diccnsiU  ptius  ruptum  non  cfle  fuafcrintmulta?  cir- 
veUttcjlari,  cu  &  tjfct  notarius  vocadns  ty-tcjies  c\Am\\zmix\vt§.eximpcrfc£loinftit.quib.m*<l. 
coraquib.omntai/U tejlatorrata (jrfirma  ceferet,  teffam.injir.rjr  §.pojierwreeod.ttt.lfanctmus 27. 
vtipropriuttftamcntumJufferattnim  tpfeauta-  cJctejiam.  I.  aitprator.7.§.fn.jf.dtminorib.  in 
mmodeftinauerat,vtnotartu4crteffesvccareturt  integ.rejltt.  Acccditquod  nodcbcamus  fpe- 
quo  acftts  illc  foknniter  agcretur :  tandem  ante  &arc ,  quid  vnus  aut  altcr fcnfcrit,  fcd  quid 
hac  ipjittsperjtctionem  mortemobtitipje  tejlator.  pcr  lcgcs  &  iifdc  cognitas  rationcs  probare 

Reddidi  verba  ipfius  Didaci  vt  coccpta  ^oXMCxix.Lnemot].CJeJentent.rjrinterU.omnL, 

funt,&  Iibcntcr  aflcntior principali coclu-  iud.c.egodiftincJj.  Tcrtia caufla cft,quod 

fioni.tcftamcntu  impcrfcctum  rationc  vo-  uis  Francif. Arctinu/.///' is qui  verf.jtcundacm- 

luntatis  fubfiftcrc  non  poflc,fivoluntas  dc-  Juprinapatit  contcndat, f  communcm cflc  %  A 

opi- 
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Tit.2.  dc  Sacrof  EccleC  Lcg.  i.  35 

©pinionern ,  quar glofla: adftipulctur,quod  dubia*f  ipfius  vuluntacc  cfle  intcrprctcmur,  2 6 

fivoluntasiitimpcrfe&a,  quodtcftacornd  hoc  caiu  ftacuerim  jphationis  caufia  hanc 

habuit  teftametum  pro  abfoluto ,  lcd  cum  folcnitace  delidcrata,  &  nihil  noccrc  etiaii 

difponcrc  vcllcc,  impcditusfuerit,q,talis  illaadhibitanoficcu  indubiodeftinatioa- 

diipofitio  non  valeac  camc  animaduerccrc  nimi  nd  vitict  teftamencu  aut  legacu  /.  cum 

dcbuerac  viralioquin ad  rcligione  vlq; dili-  paterj^.  §.Jiff.dtUgat.2J.penuU.C.  dtinjiit.& 

gens,  cundc  Francifcum  in  longc alio  cafu  jubjiit.Jub  condtttont  jactts.  Accedit,q,  in  rc 

vcrfari,illofcil.qucipfc»./tf.w^.f.rclatumin  dubiaillaicncenciaample&endaficqillud 

cauflapiaimprobaraperre.  Porrocuvolu-  q,nunqredic,arbitrium  fuftineat,/./'^/»w. 

tas  impfcccacft,vtnos/ppefuimus,fcd  dccft  S.^fiffdeinoffujlam.cpxoj  rcligionis  &pic- 

le£tura,aut  publicatio  autiimilis  folcnitas,  taciscaufl*amcucatur/.W//^«f.Z7?^*«frf<Jr</(e- 

hoc cafu idc Francif  Aretin.repudiaralcn-  cltnavdu j7.inf.dt et>ifc.& cler.Jlich.12 .  c^i.J>fi- 

tentialoannis  Andrca?,  quinarbitrabatur  li* 43.ff.de Ugatit 3.  maximcq,ncmoiudicia 

fchedulapparatam,qtcftaturdidaucrat.vc  fua<|uis  particulariaimpugnarc  vidcatur, 

capoftca  raceretpublicari  in  forma  tefta-  ita  mtc\hgaBatto\udJjnttj?a.jfff.difidico- 

"  mcnci,  nihilopcrari,fireftacoranrcqillud  «/{^i^rrrf/.&omncsdoclorcsaTiraqucllo 

ficrer,ab  hac  lucc  fubcractus  cflet ,  fcquicur  comemoratos.quib.adiicio  Portium  ttbr.  2. 

opinionem  Bartoli  inlfidacomnuflk.  11.ff.dc  concl.6.Uf.l.hacconfultifftma2t.§.eximpcrftcio 

Ugai.3  itcmltxuitcflam.ff.de  fideicommijf.L ber-  C.detejiam.n.4.Andr.CailUb.2.ebf.ti2.n.i6.\\>\ 

tat.  commcmorans,  illaciic  comuniorcm,  idconfirmatfimili  cxcplo,q,fi  ccftacor cce- 

&aitibidcmx»«/.  modern:tamen,\cctcv\ctc,  pirfaccrcccftamcncuminfcripcis,&:non"f  %7 

quodcadcmopinio  inpratticafcruaiecur,  habuiiiccomnesfolcnnicaccsrcquifiras,q> 

maximc  cum  ctiam  aliis  rarionib.  coiiima-  tame  talc  tcftamcntu  valebit  intcr  hbcros, 

ri poflicfcilicctquod  verbaenunciatiua  c-  \tnuuc\xosLti\x\x1Iaf.d.LhaccoJuUiftma §.$nu- 

*■}  mifla|propccraliud,inducantdifpofitionc  cupattonemn.j.CjnabidM.i.Ang  /./.  §.Jin  attte, 

valida  fauorc  pix  cauilar,  c.  cu  dtlecttts,  dcjuc-  jj.dih*rcdjnjlituend.pr£tera  AUx.c0t.f4.lib. 7. 

cefabinteflato.  Quarto  moucor  cx cradicio-  n.if.verf.Koobfiatqucdnonfuerit pubttcata item 

nc  doctoru  in  I.contractus  :6.C.  defidtinjirum.  Ftrd.Vajq.  ii.}.§.22.iimi.i2.n.6.verf.gddiccndu, 

concra&um  arque  pcrfici  auc  racum  iudica-  vbi  cicac  ica  fencienccs ,  Corncu ,  Dccium, 

»4  ri.quisconcrahenrcsyabmiciopronuncia-  Angelum,Imolam,Abbaccm,Andr.Siculu 

rinc,fcvcllcvccalisconcra£cusinpublicam  &alios,allcgac/./.jr fin.ff.de  vulg.cr  pup.  jitb- 

focmam aNocario  rcdtgatur,aliud  aure  ob-  JiitJ.pr0xime.3ff.de hisautt  in  tefian.cnto dcUn- 

cincre,fi  difcrcc  profelli  eflcnr,fe  concractu  tur.  Huc  rcfcrri  poflunr omncs  illi,qui  au- 

infcripcisraccre,vclnollccu  valcrc,anre<|  ftorcsfunc,  quodfi  ccftacor  pcrmortcop- 

liccrarummonumentisconiignccur.&rfub-  prcfliis  iir,anrcquam+volunrasipfuiscora4/ 

fcribacur.acqjdebica  forma  coplcatur,  Giof  teftibus  lcgcrecur ,  &:  in  publicam  formam 

facxfentcntta  loannis,  B&r.oimdJ.  contraciusn.  rcdigercrur,nihilominus  illud  valcre,  quos 

i.Saly:.n.$.&6.l:ulgof.n.i.  Bald.nu. 7,Ar.g.nu.j.  refcrtFranc. Ktci\t\.d.l.fii? qm  -j fjJtt tefiam. 

QuadccauiTa puco  praricnrcmrractarum,  n.2.vcrfjnprimocafu.7iraq.d.trac'tpriuiUgiciH 

*  J  pauloaliccrfdigcrendum cflc,inrcrcfic,an  ptttcatjJdcap.6.lul.Clar.d.%. ttfiarr.cntuntq.7.n. 

coftcc  dc  voluncate  iplius  ccftatoi is ,  qucd  ?.vbi  cofdcm  etiam fcquitur  MichaclGraf- 

huiusmodifcriptunolucritvalcre,n;li  ma-  fus  intheJaur.conm.optn.q.tf.in.3.Ccphal.cenf. 

nus notarii  acccfliflcr,  hmc  cnim  irrnv  cflc  00  nj.Didfic.Couar.d.crcietun.is.  vbi tamcn 

conftituototamdifpofitioncm./.  contreStttt  ncnullos  cafus  diftinguit.  Quibus  rcipon- 

t6.de fidcinjirumcntontm ifdccommijja  11.  pje  denr ea  qux ab  eodcm  Didaco Couarr. d.c. 

Ugat.t.§.i.  idcmq;cucnircpuro,ficunu!c-  ielatumnum.14.  fcripra  funr.furficcrc  quod 

ftinafleccondicionemaliqaflcnbcrc,  illud  ccftamcncum  ficperfcctum  ratione  volun- 

mortepucntusnonfcccrit/.ja»/.w.  o.jf  dt  tatis  quoad  legatapia,  licctquoadcarrcra 

hxrcd.injtttuend.§.tantundem.  Quod  li  vcro  lcgata  voluntas  manfcrit imperfctta  , peft 

ccrtum  fir illum  hoc  propoficum  habuiflc ,  BartoU^bbat.Uarbat.Alcxand.lmoUm ,  Iajo- 

nonvcformadifpoiitioni  fu  r  aucvolunta-  ncmin  hancJent:ntiamIaud.vos,Deci.ccnJ.i^f. 

tidarct,fcd  vtprobationis  cauiTa  tantoex-  «w.i.vbircfcrthocipfum  frcquentiori  cal- 

pcditior  eflet,/./» re.4ffdcfideiuflrum.l.  4A-  culo  dodorum  reccptu m.Eoir.dcaJ'.:40.  Itt- 

trahiturffJcpignor.diipofitioipllus,  fi  quide  Ittts  Ctar.d.§.tcjia.q.7.  AUchacl.Crcf.in  tkcfaur. 

rluosteftcsadtuiflcponamus.ratacft.^.f^.  con/m.opin.  q.19.  Quadccauflactiamillis 

rtLuumttxtr.  dtfidemfirumemorum.  Porro  fi  a/Tcnticndu  no  puto ,  qftatuuclegataf piis  ip 
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cauflis  adfcripta  nonvalcrc,  fiprincipahs  quamnis  vlrima  voluntas  hon  valcac  per 

de  rebus  mftitucio  non  fubfiftac.  AntonJe  moduinfticucionis,  vcrba  camcncnuncia- 

Bntrto  in  cAp.^HodcUrtcucxtrJeforocompet.Sa'  ciua,q>  fc  &  lua  obtuliflet  monaftcrio ,  cfte- 

ljcet.inauthcnt.cajfa  &  irrita  cJcSacrof.EccUf.  &u  no  carcncSexto  q>  quemadmodu  in  cc- 
AUx.  conftjj.vijb  thcmate  mthiexhtbito  ni.ejr  ftamcnto  inccr  liberos  iubintclligitur  clau- 
ibid.N*ttatnaddit.Soct.conj:$.vol.}.IaJoninhac    fula  codicillarisfecundugloflam/.  coheredi 

kgenj24.Mtchacl  Grajfiin  thefaur.com. opi.q.if.  41. §fiUa ff.de  vuig^r  pHpti/JubJitt.^muhi  in- 

n.6.Ferd.Vaf.defucceJJ.creat.ltb.y  $.  aMmit.7.  terprcru  eode  loci  fequuntur,iractiain  re- 

nu.ti.  Rationcs  qua:  fiduciam  ab  hacintcr-  littis  ad  pias  cauflas,de  qua  tamcn  traditio- 

prctatione  dilcedcndi  dedcruntjjp  infigni  nc  quid  lcntia,alibi  planius  cdiflcro.Sepci- 

parcc  fubiicio.  Primo  quod  abfurdu  videa-  mo tanto  ccrtiore &  indubirarioicm  hanc 

tur  ,cocamhcrcdiraccmin  cauflainftituti-"  confticuocnunciacionein,q,diucrfarparcis 

5  o  onis,piis  locis adiiccrc,quamuts  f  iolcnni-  dcienfores  nullum  rcxtu,  ncq;  vlla  fumam 

cas  iuris  ciuilis  non  interceflerit,  &  hoc  be-  rationcm  in  mediu  adducanr,qua  hanc  fua 

neficium  in  lcgatisatq,  fidccommilfis  dc-  fententiafulcianr.iurisenimciuilis  hicob- 

negari,  cumtameininfticucioncpluresrc-  fcruacioncm  reipiciendano  cfle  anccaad-. 

ftcs&maiorfolcnniras,quippecociusfub-  monui.  Hanc  fcnccnciam  confirmanc  Io- 

ftanciae  pcriculo  propofico ,  rcquiratur,  /.  han.Caldcrinus  c.finJeconfitt.Did.Couar.d.c. 

hac  conjulttfitma  21.&  l.  iubemue,  ip .  infra  de  rdaum  n.  +.poJi  Ananiam,  Antonium  Bubcum, 

tcjlamentis ,  quam  in  kgatis  aut  fidccom-  Imola,Alberuu,Brunuabcodeallegatos.  Barthol. 

miflis  injiitut.  tn  prtnctp.  de  codtctUJfin.  infra  Soci.  in (uis  colUcJaneu  in  verb.prtuiUgia^riui.j 9. 

decodicili.  Ncquc  moucor,quod  legata  &  fi-  que  refcrr,&  fcquirur  And.Tiraq.m  trafiJe 

dccommufa  vitiata  inftitutioncautillano  prtutlegmpucaujfec.2.circafin.  Scptimu  pri- 

jntcrccdcnte  corruere  folc&ntJnfitt.  iekue-  uilcgiu  piac  cauifae  efletcofticuo,quod  quis  3  & 

red. injiituend.  inprincip. I.  Papinianus  8. § fin.  nutu  he/cdes  in  pia caufla  inftitucrc  poliic, 

infrJe  inojf.tejlam.id cnim  rcccpcu  cft  ex iu-  gi.inc.  cutibidcteftam.&tbtd.i^4bbas,Did.Co- 

ris  ciuilis  confticucionc.  Porro  anrca  con-  uar.nJ.Ang.in  l.tubcmus  xo.  C.detcfiam.&c  ibi- 

nrmacurafuicinlcgacis  ad  pias  cauflas  ius  dclafonillamfentenciafarerurcomunera, 

gentium  Ipedandum  eflc.  Sccundo  addu-  Baid.in  hacUgcn,<>9.And:Ttraq.tndjra3.priuiL 

corgeneraliilladehnitionc,c.rf/4f«,quoca-  «f.vbtalios  pcenfetFranc  Ktcti.hicn.j.1$o 

uecurininfticucione,  fcd^cncralttcrino-  dubitamus  autem  lcgata  ctiam  nutu  re- 

rnnib.rchccis  pia:  caufl*e.,iudicia  non  cflc  rc-  linqui  oottc  l.nutu2t.ff.deUgatj. 
uocandaaddiligcnciam  lcgu,fcdad  ftacuca       Octauu  priuilcgium  piarcaufixcuSquod 

iuris  canonici&lcgisdiuinar,  duosvcltrcs  licet  iure  ciuili  mutus  &  furdus.fi  narura 

teftesincalidiipofttioncadmiccecis.  Indu-  "f  ipfa  faculcatcm  loqucndi&audiendiab  3> 

bitaciautcmiuris  eft  verbagcneraliacouc-  iniuoinrcrccflcrir/.  dtfcrctuio.  C.dete/ia.fa^ 

31  nientenvfvniuerfb  rccipere  intcrpreratio-  /^Ttcftari  ncqucant.tamc  in  piis  cauflis  il- 

ncm  f.2.infr.deUgib.t.i.§.gcneratiterffdeUgat.  lud  explicare  poterunt,fiuc  nutu  hasrcdcm 

prafiand.Confitmzt tertio hanc mCam  len-  defigncnt  fiuc  fcripcura  iiue aliis  argumc- 

tenciamrcgulavcriufq;iuris,  vcilep  inucile  tis,cu  mucus  &fiirtv  fimilires  linttcftamc- 

Bonvitiaxi,c.vtiUderegJur.in6.lJancimusj4.  tu  faccrepoflint/.  iuremititari4.ff.detcjiam. 

inf.dedonat.l.Lucius27.ff.depofitii.i.detefiam.  mitit.ejr injiit.de mititaritejiam.  §.quintmo,<jr 

miUt.  q  manifeftat  particulare  voluncacem  ibid.gl.Ioan.Fab.&atii>T iraqJn  trati.de priuiLc* 

milicis valece.  Quarco rcfcllic concrariam  p.Nec eft q,  quemq  admiratione coucrrat, 

{cntcntizUxproxime.sff.dehisquaiin  teftam.  qdcfcripcuraamccomemorarafunccu  ht 

^Zf»/«r,vbiinfirmacainfticucionelcgaca&  lce  oculis  huiusmodi  fpeclaculu  vfurpare 

libercaccs  fiiftinencur.  q,  &  ipfum  animad-  licucriccu  Herzfcldianus  iuuenis(q,  oppi- 

uercimus  fyctHnauthent^xcaujfadnfJetib.ejr  du  vix  duob.millibus  pafluumaWrcebur- 

poJlhJ}*red.inflit.Si  igicur  in  his  cafib.infrin-  eo  diftacjnucu  fighificarc  conarecuc.affinis 

gi  iuris  ciuilis  confticucio  poccfticur  hon  in  lui  macce  rcb.humanis  cxemca,  &  fcpulch- 

aliis  cauflis,quibus  ^ppcniioc  affectio  debc  -  ro  illara  cflc,idqi  animaducrccrec  nos  no  in 

tur,  l.mitume 3$.ff.  de  religiof.  e^Jumtib.  fun.L  teUigere.arripit  propofita  papyri  fchcda,& 

nuUi  2g.drl.fi  quisaddecUnandu37.  infdeepifc.  fcrit>edo,qd  innuerc  volucrit.difcrtecopre 

&cUr.  Quinto comcndathac  aflcrcionem  hedic.  A cqn hic adolcfces facis honcfto lo- 

tap.  cum  dtUcJus  extr.  de Jueceff.  ab  inttfi.  vbi  co,fed  mac*  &  furdus  natus  fuit,  a parcntc 
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verocurnalii$pucrismifl*us,vtlitcraspin-  9  ^dtctafccuUnafttntcmplohabttmtur^uUtmcjft 
gcrc  addifceret,  confuctudo  quotidiaha  momcnti. 

lo  Antdemobttneatmcontr^tltbtu.  (Bartolu 
XI  AntefletinEccUfut  audsrt  poflmf,  cum  dtfimcltont 
12  tsfnatotovtrkiutmtccUJiaJitnpoflit. 
ij  Contrahtntem  m  Etcltfm  non  Uut piccatum  com- 
mitttrt. 


pucrorum  &  natur*  fagacitas,tatum  apud 
cum  potuit,  vt  rocntis  iuz  cogitaca,  faltcra 
qnx  prccipuaeranc,fcripto  complcdi  pof- 
fct,quid  igitur  prohibercrt  hunc  mucum 

crlr^Tf™  hCtedZm  fuUm  dcfi'  A  Nlitiui™  ita  comparatum  tuifc;  ne 

Em«  vrCmi uft,^«ca"^>"^copro-  Acadaucranon  loluro  in*defacra,fcd 

bamus  vt.Snonadh.bKalolcmn,tatclcg«s  ncf  quidcmintra  ciuitatis  mccnia  huroa-  fc 

^^^.•.C^^/^^adpir  rctur>intclligimus^/.^§.^#^/f. 

ascauiTas tcftar, m^4l5u  4  t^,  patciro  nc  fcecorc  fc  S vi- 

to^^vb,noseiiaincopioliiis7«.  uoruracorporainficcrcnt,^././!^^. 

^»yi#/r^/rW^«^^|;  ittmUdtUs.ff.dtvUpuU:%.fin  partimctiarn 

^&S?^^-            ;     ;  nc,Ttethn,c,cx,ftimabanc,faiaummuni. 

Nonum pnuilcg.u elfc.  quod  huiufmod,  cipiorura ius,  W/,,™».,,. cdtrtUoUfejr 

•    legacis  non  dctrah.turt  F.lc.dja.4^»/.  fimfa^WUU^tuMB.afWt^M. 

/^.C.^«f^«,vbiBirc.Bald.  §.,.nclacraciuitat,spolluerentur,cuiusrci 

AngcI.Roraan.  qm.llud multis  rnodjsdc-  adco  tcnaces  fuifle  magiftratus municipi- 

dawr^fWV^^^c^.  orumintclligimus,vtMarcoMarcclloA- 
T  m?^"? tr'aJ<l>nutLP""*f< thenis a  Magio  Chilonc  intcrfcfto,  Scr- 

vb,dludmult.spcrfcqu„ur.  uiusSulpitius.qu,  Achaiar&cctcris  regio- 

l  £!CI2T?  P"»11^»™  eft.q«odcocra  nibusvicinis.cum impcrioprarcrat,impc 

UU"flifi:3*  f.  trarc  ab  Achcnienfibus  nof,  botucrit,  vc 

^                    inft,tatio  atquc  lcgaca  raonumcturo,quo  corpus  ciuWcrretur. 

Jy  adpusauffaspoffic  mf  arbitrium  al.enu  inciuicatcconftruipaccrcntur.Porrocum 

confcrr,,M,  «,W/.,W  d     |fis  paganifn11rtcncbris  Euangdic* 

,dcmcap,tulum,ntclhgutCoraf.//i/.«,/  icl,g,onistlumenaffulfiflcr,al,aforn,afc.  • 

ftlU.C4p.tfDid.Cou4r :d.c.cumttbt.nu.J.  qua-  pchcndorum  corporu  rcceptacft.  En,m- 

u.sglofoPanorm.  Barbar.  Andr.T,raq.</.  ucrotcclcfia  Apoftolorum  &Martyrum 

fuotr4fa.c4p.44.B4rt.htc.nu.t4.tc  ah,  ,n  rclicju.is, w Lu  %,  cocmircria  aurem  a- 

rerprecfcsillud  acapianc  dc  capcacoriavo-  tria,5f  porcicusiplius  Ecclcfi*  C  hriftianls 

luntacc,,dquefaus,nconfidcrate,cumca,  corponbustumuland.sdcfimricccpcruht, 

quzcontrabonosmorcsfunr,vtcapcato-  c>p.py4ctpitftdum.i}.quxj}.2.  quodco  conit- 

r>c.volucates,  U4pntortM.70.ftUhertd.1nfi,  l.ofactum  cifc  dcprchcnd,mus,vt  quotr- 

l.t  fdchuqutprononfcnpJnbtnt.l.npnto.  dianoconfpcdruhuiufmodimonumehto- 

r/^.//.«/r.^^4w.w;/r/.nuIlaIcgcautca-  rum,mottalicatisadmoncroncur,&apcc- 

l6  nonetconfirmar,poilinc,M/>.^/W/*<,  catis  dctcrrcri  poflinc:  fimul  cciam,vt  ex 

ejrc4p.venttns.extr4.de mreinr.  Piura.fiquis  fcncentia  Diui  Auguftini  tn Ubr.de  4gtndk 

dchdcrcriisadirepotcruBjrt.BJd.Fran-  curaprcmortut.npfin.  affcdrus  bro  codcm 

ciUicnn.tnenorr^tioneprufentu/egis.mixi-  iuppljcandiaugererur.  Qua;  confideratib 

mcvcroT,raqucll./»/r^^r/«//^/<««/:  et.araeffecic,vtinEcclcii,s  icpcliri  ccepc- 

/S,vb,plur,maadp,arocauuampcrc,ncn.  tiai^p.qutbtss.cop.cutn gr^uu.c.nonctfitmc- 

uapr»u,lcgta,perlcqu.cur.  mM ^.i.  vbi  c.uidcm  Auguftm,  h*c 

Lex  neniO.l.  vcrbadcprchenduncur:  j9ao</ vero  quifque 

S  v  m  m  a  r  1  a  *p*dmemori4mm4ri)rumftptliturjhoct4Mum 

l  £4dMtur44ntiqmtmnonpotmfltmtr4  cimtttu  met-  mthl  wdtturprtdtjft  Jtfuncto.vt commtndAts 

nt*f?petirt,frc4Mffi.  tumttUm  m4rtyrump4trccin'to ,  ofttluspro  co 

a  %*M,ifHoddefunclorumcorpor4iH4dtf4cr4iO)ud  fufpltcotionis  4Ugt4tur.   H.lbct  autem  harc 

ChriftMnothumtncapfrint.  confticutio  proprcr  brcuicatcm  t  vcrboru  3 

3  V4rUt4s  ,nttrprtt4itonit  ctrc4proftmtm  itjtmi  muliiphccrn  interprctac.oncm ,  vc  v,dcrc 

*  t^S^^r^ft^^\  c-  licecingloflai»  wr^^«^«r,  vbi  trcs  in- 

/  InteUiltHt LprtfentiyCdt S4crofanQu Etclefiu.  .  ,,  «  •     [2            1       ^  -       1  •  » 

4  E.^crLtmadc^motct^neccle^exp^  tcllcftus pcrfcquitur, quarcu  trad.d.cBar- 
c*rtpo!f«nt,ttper  tonftjuem  ttuuutmont tUtto.  tolus,  AlbcncBald  cV  alu  Do&ores,  vc  vc- 

7  fntttprttatutL bajilicam.  (f.dt optrtkpubi  rum  & rion  infruduofum,  ,ca  iane  a  vcrbis 

/  Q^lunetEccUft4ic4m4dtf4cr4it^4HpofluM-.  lcgis  iacis  ahcriu,niilios  contradtus  iri  tcm: 
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4  plolnftitui,hullaq;  iudiciaibidc  fexerccri  coyaudianrar,valeantdepoGtlohes*qifbd  |t 
po(Te.Dixi,hanc  craditionc  Vcram  cfle,  no  ipfum  expedit  diftinctionc  i  exadione  ia- 
quideraexdefinitioneprzfennslcgis,(cd  rti1uradii«Ecclefiafacta,n6valere»dcpo- 
indubitatiiUrisalibirciatt,t/J  c.dtctr.  dtim-  litionem  rchqua  fefpuendinone(Tc,quoJ 
m*tnit.ZttUfin1.tttmt.eiickns.dtft.St.  vbi ad-  t ufiuran dum  conTennon* iurifdict ionis  (i r, 
monemntvcvbidiwnii Dormumiddtmiai-  noidcmreliquoexamincobcincar^./.yf 
Mionuefi.  Et  qulais prima facieaduerfari  qnkndt.js.d' qu*ibrdcnotitur.  Cdtttfttb.Btr» 
nidc*nturJ.pr*fentKjjnft.dehuqm^  toto  *Jliput*tur  UU.  n.ro>id£*rgJ.gener*Uten 
«tnjug. Li.ejzAhit quitn Ecclefmtnumtt.  §.  Jj.tnf.de  inreiuf.id^  n. tt.  t  ran  sfe  red  o  ad  per- 
nuamum.Nontl.quib.mod  nat.effU. Ugit.  ramc  fonaarbitri, Fr*m.Arei.n.3.Futgf.n.3.idQ^it 

5  racilc  habent  conciliationem.  Lex  J cni m  9Sg.l.rtpoflut*uerit.t7.jf.*diIuLl*dnLUiUH^ 
fr*Jenti, dc his  lequitur, qad  Ecclcfi 5  co n»  Jloduu.it jf.d>publ.iud. Vndc cdoccm ur.ad- 
fugi  c  t  cs  ,al  i  o  in  loco tu to vcrfari.tr Sfigere,  Uocatu  &  t>atronos inttio qucftionis  adc f- 
au t alios  co n t radtus  in fti tucrc  neq ueu t : rc-   fc po(Te, ab  vltcrior i  vero  quxftionc  rcmo^ 

f  liqux  legesf  conceptc  lu n t  in  caulTam  ma-  ueri,  de  qua  rC  quid  fehtiamus $ fcqui m u c 
numi  ffi  onis,cm  aci  parioms, & firailes a&*,  intftfn*ndo  Jnf.de  teftib.t\dd\xt\thi ttcsDo- 
quipictare redoleanr,& die fcfto explicari  ftores,eua  ciutionem verbale i n  Ecclcfia 
po(£ant)efa.extr.deferiu.  &  pcrcofequcns  ftcrifpofle,  q,  talis  nuntii  infinuatio  de^p- tftJ 
ctiam in cdc (acra >per*rg.  (.vtnum.22.ff.  de  ceflu  cenfen no debcar,  Nocft  coafilifi, ia 
tcb.crtifitert.pel.  Hincinfcrt  Bald.hic ».ro.   hac  doctrin  a  in  p (enna inquirerc.Sanc nc- 
turorem  auctoriureiudicisieculariseriarn  roo  humanionsingenii  neganeric,  incnii- 
in (acracde daripoflc, urg.t.qui Mtiet.j. §.  lefaduciTe,ci3cxpceptoiudicisadiudiciul 
^uo/tbet.jf.dttutet  quod&hicactusadcauk  vocare.qui  verfctur  ineafede,quatpaci  SC 
lam  piecat is  rcferri  dcbcar.Ncc obftare  pu-    tranquilli tati.pt cci b-.arq)  medi tation  1  ver. 
f  ramus  f  /.  8  ft  kam.  29.  C.deopcrib.publ.  quia   bi diuini  c olecraraeft, aur  cundem  locum 
ilrepitus  nuptiaruad  pietatis  caulfam  non  oblqiiarationcadcontrarios  vfus,quq$  id 
pcrtinct.-aliud  autcm cft  fi  tradteturdeipfis  CXacerbationem  animipcrtlneant ,  traok 
nuptiis  contnhcndis,quod  vtique  in  Ec-  rerret bincm  id  cm  Bart.  Albcr.S  Jyc.Bald. 
clcfiaexphcari  arquum  cft,  imo  quod  ma-  Aretin.  tatcnrurcontrahentem  in  j-Eccle* 
gis cft, dc ea re  na(centes  quarftiones  &  o-  lia.non  leuepeccatom  commitcera. 
mnes  concroucrfic  ad  Ecdefiafticura  fo-         Ad  L.ttemo  mj* tVres.l. 
rumfpectantcs,ibidemin  cogomone  vo»  '  /*  *• 

6  cari&dccidipoiTunt,jf.£M/W^**/r.&       m         STSiMa  tlA. 
^AcCed,tquodverba,ir^,eodcm  \  ^^T^t^ZZ^t^ 
loci  Ecclcfum  nondefignct,  iedpaUnum  U^nnh^.fifaex^f^nonmommtmrt 
Imperatoris^conuiuiis&compotationc  f  QtndjUfKrtltpunuf 
rrcquentanLcperatoresnoluerunr.Dixi-  *  Ah d** pem* tx ttdtm f*tl» mfl^ifnfmt.  t 
snus,Eccle(iiprophanandanoneu*ec6rra-  /  Xntmpitf/Si 


aibus  autiudiciis,  q  ibidem  excrccanrur.  T  Egcm»u8interetJ.i4.itctx)LintfrJi'>pHtt+ 
Quidfiigiturfpretaralii»  erdiaionecon.  ft§  facn.f.deverb  ^/.cdoccmur, 

traccus  6c iudicia  in facra domo  ha bea n r u r,   mulras res  cire,quas comerciis religio  ip(a» 
9  annulliusf  momecifucurafjnc  iudicia?nd    Vcl  mores-fhommilexlucrur.  Inhucgcnc-  j 
fubfifterc, fi  fint  cdcentiofieiurifdic^ionis*   re funt  ardes  Ucn^uih.multo magutkoc /tt.Sc 
to  diuerrumauteme(Te  infcdtractibusdeala^  iuftiori  ex  cau(Ta  reliquiar  Apoftoloru  vel 
rwtftiTt»H.t.&t.Bddjiu.f.Frgnafjiretin.  maayrum.-hiacBirt.vnacumgloiTahicfl» 
nu.f  Fntgofn  i.Sttycjtj.ejr  i.Atbtricjt.i.gtojf.  «sw^if^r^4/,conftituit,huiufmodi  cotra» 
C  mtmsnu4& loxn.Atir.incup.dteet.  txtr.de    ftu  nedumf  clVc  nul'jus  momcnti,/.«<?/t du-  % 
9ureimm<iHtt*t.  ldq  xz  Jdfcnduntar^.  tcp.d:-   bmm  uC.dtUvb.  fed  etia  tale  faclum  cxcra 
«/,q<j3dlieet  prohtbeat  eoatractjs  8c  iu-   ordinem punici Jftn0iolegHm.4t.jfdepten. 
dicia.fola tamen  iadiciairriu declarat.q  ia   Q^i  i  n  expofitione q u4  ais  reludcc*  Salyc. 
Ecclcfiis mo  jji.ir, co ,cq  icns  icaqielfj  vt   % ccqjititamotioni exfisclefia.  tficritegii 
cdcuctus tcncztturi.Lcnmpr4tot.txjf.dcM-  f*m*jn.S.jf.dl.lHl.ipttuUt. tame glollcfcn- 
*tteiu.itemLjTn.€.diferiu.  vbi dicbusfcftis 8C  teacia  probanc  Ir ulgof.*.i.allcgit/.W/r.//. 
pada c5fcrrc licct « td faaioacs  iatcrpo-  Jf.de petnn.ittm Lt.%.expiUtofet. Fr*nt\Aretm, 
netc.Hincqjc:icBarc.aauceftcscoialo.  quidtltingjicinc«fa«iJegia4Scbocip(uai 
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ftum,q,  cxrra  ordi  nc  cocrccatunfacrilcgiu 

*  cnim j*c6mirti,q jando  rcs  (acra  ex  loco  ia- 
cro  Aufcrtur, LDiui.j.eum/frf.ttemf/tetilegi. 
p.%.iff.*dUg.!ul.pecut*t.c^  (i  vcro  illud  non 
fut^tfic  pcena  cxtra  o  rdinem  im  poncdam, 
cum  tale  coramcrciu  in  fedeli&ucdtineat, 
vttfltnAtt<iuoqt  Bald.hu  nu.i.ScA  hicexliftit 
nonnulla  difhcultas  tx  l.  Senttut.  i+^JJ.deac- 
f«/Tquzdccctnit,neminem  duplici  pcena 

4  pcrcclli dcbcre,hicf  aute  duas  pofhas con- 
currere,fciIic.quodconcra&usnul!us,&c£ 
extraordinecocrcearur,quainrcpuro,in- 
tcrpretcsnoftros  no  nccclfariacofliftatio- 
nevti,dura  hi  nullitarc.pcenamcflc  negat, 

5  illicomraarfirmat.  Cumenimdcpccna,-|* 
qexpetenda(it,tra£ratur,(cmpcrinrpicere 
debemus,an  im  probitati  dcbi  tas  pcenas  lu- 
critj.pcrjpiciendu.ff.de pcenis.  Vndc  nthil  pro- 
hibctillum  duphci pceaaarHci,  vt  dum de- 
portatur&bonisomnib.muI&atur,/.</r/><>r- 
t*ti.t.Lm  metallum  4>infr.  de  bonssprojcr.  d  u  m 
Vtrgis cxditur  &  ignc  co  n c r em a r u  r . /.  jui a- 
des.pff.de  incend.rutn.naufr.  Inprcientt  aut 

*  cafu  nihil opusclfeputo  fcrupulo&finqui 
fitione.  Conftat  n.  rei  turpis  ipfo  iure  nulla 
obligitionccffc.^rwAiZf/cr.  z6ff.de  verb. 
#£/.Dcli&aautpunirimagna  rauo  fuadet. 
l.bom filts.  jr ff.depofit.l.Uctttio.p.%.<ruodtl&ci- 
te.ff.de  publtc.  Delege  quatta tanquacafum 
ccrttloci&tcmporis  complcftctc.inprsr- 
(cntiaminime  diiferendu  cxiftimauimus. 

Ad  L.Placcc  y. 

SvMMAJLlA. 
k    (Jur  mmorttinEca 

benejicta  eomulerint  ? 
g  QuanamtUabenefktafint^f 

3  ^rtnctpeiinatduitnegotiitco 

& fcnatorum  exijmrere. 
ay  IdemetiammTemtfict. 

j    An  ea.aue  Jmperator  efTontifcx fiatuunt  nonud- 
htbuahuMfmedifilcmntotc,nuiuM4fintmomcttf 

4  Sementtaauclorie 

7    Nen  §mem  tempora  tdfcrre  matttram  rcrum  deli- 
btrattonenu.  ( tjft. 

t  Ecclefiam ftrddorum  munerum fatct  vexanda  non 
9    Jnttilctlut  l.maxtmarum.  Cde  excttfmun. 
to  QntdafftlUttontpoSinitcomweatMrf 
li  Qmdmterveredoitfpxrauertdotdtffertfitiafitt 
\z  PronumuttttntangariarumtjMtdcomineatMr t 
ij  QmdfmparautrcdtfecnndumAkiatunut 
14  Vuigarisexpofiuoexaminat*. 
lj  Quidtntcrfit  difcriuntiii  tnter  bgna  rfr  mattrtamJl 
\6  Temoniiappeilatioqmd  conttneotjf 
\->  Dtfferenttatnter  ttmonem &• capttationem^. 
it  Trxdia  tributaria  ctjfattubitt poffeffenbm  vendi  & 

in  almm  tramfirrt  fUere. 
if  DtfftrtntiatntcrmumuerdtnariHM  &  extraordt- 
ufeeundum  Bartolum  &muitoiahos* 


20  Cenfidtratio  Alberitt  inprepofitaquajhone. 
it  lummtenbuide/ignanditnen  tm 

nittjfejpeihndam,  quam  caujjam  preptcr  quam  • 

infiuuantur. 
22  Qutd appellattene  cenfiu  conttntaturf 
2j  tyincenfiufcmpervtffirmitfkertt  f 
24  Legci  &  rattonti  qmbui  ofictiditMr  ordtMarimn  mu- 

nmab  extraordmanojeparan  cx  caujjis  er  perji- 

nittUaatdtcmtthtt. 
2j  Qtud canontca  illatto Jit fecundum  autlorem-,? 

26  Interpretatto  verborMm  aduentitta  necejfttatit. 

27  Indieiunit filemnuai  quo  tempore  m  vfu  ejfe  tccpt- 

rit fccundum  Cuiae. 
2t  Glojfa  interpretatto  cireu  verbMm  indiBionu  rcte- 

ih,item/fidenataMeBeda.  % 
2p  Expcfiuo  AIcuu^cmt  mddlunucMrrtcuiaetmndt- 

eim  annu Jmumtur  ? 
3*  CoufidtrMuTftUtphilofiphi. 
ji  Obfcruauo C*faru'Baroinu 
jl  Anpraterinditiionot fitemnet  etiam  annont  &  tri- 

bnta  imperan  piutertnc  f 

33  ftfalWMTfW  a  Pnnciperattonefiha fua,  vttanto 

honefiuu  tn  mxtrimeuiu  ceffecerur  ,tndtCMntur, 
nenrefim  tnterordinariaiveicanomcat. 

34  Saiana^uaSyndic*  velMeduo  ctuuatu prafiatMry 

mter  tjna  mnnera  tenjeri  debeantj  f 
jj  %ytnprafemctnfittMtiocorrecb2fitf 
}6  L)tfiinclto'BarnU&alioriuntnte,pretMmimnt^ 
anantt  tmpofittodcm prtdia ad £cct,iam jjiectn- 
■  rintj. 

37  tsfn  extraneui  ratione  mmtcrttm  perfinalmm  ad 

contnbmienem  vocart  pojfn  f 
yt  Qmdfit  jupcrttidiliuHL.  i 
39  Muntraextranrdmarta  mdumJpecteidiMtdi. 
49  'Dijhnette  'Baldt  ctrca  auajhonem,  an  phtrei  pamk 

ex  vnojhtlo  conjhtnt  pojjhaj. 
41  tslltadijhntlioauitoru. 

MAiores  noftrt  vero  religionis&picta- 
uszcJoacccn(i,?thac  tuamarFcclio- 
nc  fianto  illulhioi  c  rcddcter,  m  ulta  &  rt6  1 
vulgariabeneficia,nedu£cclcljis  ad  cultu 
dtuinuconfecratis,(edetta;eoruminiftris, 
vt  tanto  reruetius in rem  diuina  incumbc- 
r  c  t,co  n  t  ul  cr  u  r,  /.  qui/ubprtt  textu  .p./joc  t.& t 
gcncraltttr.+o.t yfy.Coiiuucrunt n. illosffc- 
culariiudiciodiitringcdos  no  ciVc  J.cucleri- 
cis.2s-l.omnes.  31.  auth.  cltrtcut.  t^auth.  ftatui- 
mm  .tnfM  Eptjc.&cUr.  graucs  pcc  nas  in  cos, 
orclcricistniuriaintulilfent,c6r;ararunt>/.y^ 
anisinbocgenm.to.tod.t.  dcdci  uccifdc  quait 
caftrcnle  pccuhu/ficrofinfitt.jz.autn.pritfi ' 
byttros.}nf.eod.t.con(pic\ix  digniratis  viros 
hcclcualticos.patriapotcitatcliberarunr^ 
auth.fed Epifcopalu.  eod.t.  IndnUat  tonis  ible- 
mnitateinmaioti  fumroa,  ^  ccterisindui- 
gerc  folcnt}relaxarunr,  pr*icriptionis  jpli. 
xiora  tempora  conftitucrunt,/  tll»d.i6.&i. 
fin.hocttt.undzm  ctiaEccIcfi^  &  miniltro- 
tum  ratione  habuct  ut  tn  cxactione  mune- 
tutnj.t.& *jmftitfrox.vzticu\o  tranllauo- 

D  x 
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nis  &extraordinari*  collationis,**  in  htc  tun.ptrt.2.membr.i.q.tt.RoUV*&conf.».vt>L 

legtnofirt.  Eceniro  cum  incontrouerfia  vc-  i.n.101.  vbtttltgttsoctn.  Ctmpeg.efr thos, Itfin 

•  nnTet.quidEcclefiarin  hoc  difceptationis  hicin  z.Ucl  n.tj.rjri-*. 
genere  tnbu£du cffct.Imperarorcs Hono-       Scd  lamcn  hUfnihil  prohibentibus  fta.-  7 

rius&  Theodof.adhibitocofilioproccru,  tuohuroanitariscirc&ofTicii,vtconGliurn 

arqjfcnatorunorainatim  dcfinieduexifti-  huiufmodi  virorum  rcquirat./.A*»-****'*- 

maucnir,  a quibus oncribus fingularO  ciui-  infr.de  hgib.Quod  fi  vcro  hoc  ipfum omif- 

tatii  Eccleliejmuneseffcnt.Principioiraq;  fum  fir,r>6puto  proptercaea,q  a Pnncipe 

an^madocricrc  dcberous,  Principisoflicjo  folo  decrcra  funt  auc*toriratc  carerc  /  fm.C. 

4  c6tineti,vtincaufl]s  farduisconfiliuviro-  /6&g/£.vl)ilroperator/pfitctur  fe  (olum  & 

rum cruditionis & expcrictix laude cxccK  legura  conditore elfc & interprctcm. Etc- 

lcntiuexquirant^^/f.tfif.^.Cj^r./^».^.  nimf  nonnunquaitacopararumcft.vtlo  8 

Fuig.nu.i.hfnu.rj.  t.humanam.S.infr.deUgib.  cus,tempus,occafio,  no  fcrant  raatura  dc- 

t.tff.XtUgtb.  cumdubtunon  fitea,quzcQ-  libcrationcm,cumorr.nibusconfiliariis  q, 

fiho&ru  itciofa&afunt.&fi  mitatcfuaat-  &ipfum  aliquandopcnculofumcft,  fi  at-  • 

q  jccfi'wduniti7.^/«w.i  i»f  dcrep*diti,ti  canatcmcrcvulgetur:  PrxtereaincofciTo 

quo.i  pcrfuafiifimum  legtflatoribus  fueric  eft,omncmiuri(di£tionem&impcriumin 

ca.qcutn  maturatalium  virorumdelibcra-  Impcrarorcm  tranfiatum  ciTe,  %fed  quoi 

tioueftatutafunt.ad  bcatitudinelmperii  Prihctpi.lnfi.deiur.naturat gent  rjrciuti.i.i.if. 

&  gloriarn  Catfarca:  maieftatis  redundarc,  deconft.Prmctp.i.  2.  %.neu>jfimo.ff.deorig.iur. 

d.l.huminuin.S.tnfr.deUgtb.h\ncnon(t\x\it3i  vndc  fuprcmos  huiulmodt  Prmctpcs  iolo 

fcnatores  pancorpons  lpfius Principisdi-  honcftatisvinculoinhoccaiu  alligatos  cf- 

c  vnyxt.l.iufjuU.f.infr.  tdleg.  tultxm  mttejl.  fcjpfuentur  ¥c\\n.d.rubr.t;t.s.n.2.trgc.fun- 

hincctta  11  Prracipes  d«cuntur  omnia  iura  dtmenti.^.itut \de cttd './«■  6.ejr  c.mtions.extn 

in  (Irimo pe&orisfui  cond  ta  habcre,/.  #-  de ^///W.addenshaccommune  opinio- 

mniuvt.ip.infr.de  ttjitm c.i. deconfttt.in6.no  nceiTe,idcmq;dcfcndireode  lociw.^.De- 

auodnaturahumanahoc  cooecdat,fcdq,  cius.fecutus  argumentafuperiora.itcm  cj, 

(ciremtclligaturca,qua;cognita illisfunt,  coftitutiofadta aPrincipc etiafiaddcretur 

quiconfilucauiTaill^perpetuoalateread-  conGliuprocerum  fuorunoipfisadfcribac' 

cilcfolcnt.  Hisrcfpondcte.per  venertbtiem.  Scd^\incipi,trg.Ltliud.iji.%.i. ff.de  verb.Jign. 

%.funttutensftcerdotts.extr.qmfthiftnt legtti-  & cap.itcet.de vtttnd.de elecl. Ptul Ctjir.l. hn- 

mi.  in  hxc  vcrba :  Sttnttutemftcerdotes Leui-  mtnum.Sinf.de Ugtb.n.6.ejribid.Btrt.n.i.Btld. 

tuigenerisjrttres noftri, qui  nobis  iure  Leuttuo  n.2.rjr}.Futg  n.$.  Purp. conj.20,  Mtre.Ant.Pc- 

inexfecutionejicerdotalttofficiicotdiutores  ext-  regr  tntrad.de turcffci.hb.i.tit.j.n.So.  Henr.  t\ 

ftunt.  Endemq;  rcfcrenda  Cnntie.tdApofto/i-  Rofenthdnfutfynopfiftudtti.  c.+.coml. >y.nn.2. 

cn.de  reiudictt.tn  6.c.i. de Jchitmtticif.eod.tbr.  fubltt.C.  Ctaud.Seijei.inrubr.quifcudMrepeff. 

$  EtidgenusaIia,cxqutbusfedocemur,P6-  vcrf.Umitti.  Prifoftt.EptftopumvtlAbbttlm 

tificc ardua  negotia, coacto  fenatu  Cardt-  feudumd^renonpolfe.defeud.tnprinc.n.i.vbi in 

naliu,  &rccumilliscomunicata,expcdire  hancrem  allegatlo.  Andrcx,Geminianu, 

6  folere^hincillaquarftio^/iy?/^^/^-!/^  Panorm.Io<dcAnania&alios,dumconfti- 

Pontifex,hicfoUmnttttcomiJft,qu;dftttucrint,  tuunt  Papam  poflc  crcarc  Cardinales  non 

nuliiutmomenticenjcndtftnt.  EiTcirrital&  jp-  rcqutfito  coIlcgi»CardinahG,cum  tamcn 

ptcrcafuccciToremnonobligarc.pronun-  illudinterardua  referatur,  chric.mn 

tiare vidcntur  Cardmal.&  Innoc  c*. exir.  reJtd.c.fclituldepecnitJn  6.gh>ff.tnctp.i.  verf.cU 

deoptris nouinuntitt.Ant.de Butr.tnctp.cumo-  twtemlib*6.*ddit.  tamcn  idc  Przpofitus.f^a- 

mncs.extr.depr/ejcrip.  Acccduntloan.Mo-  pam  caucredebcre<vt&melioracligar,& 

n.ich.Imol.Hoftienf.Ananias,Archtdiac.  falutigregis,&popuIi  iibi  comiiii  cofular, 

Dommic.&alii,rclatiaFelino«/r.</ff*»-  cxdoctnna  HilarnPap*,dum  vt-.Nosqui 

Jitt.inrubr.tit. S.nn. 2.  quibusadiici poifunc  fotetijfimijacerdotutdminiftrtmmofficujirij- 

B  i\d, l.cummultx.nu.2.  C.  debonis,qudiiberu.  grejfiouenofirtmatorertttudetinquimm.c.r.utli 

M uth.de  Aifhcl.  c.l.  de his quifeud.  dtrtpofftn  fdt.rjrc.Junt  qu*dam.2i.qu*Jl.i. 
frtncip.nn.19.  &  zq.  dum  conienfUmCardi-  Secudocolligimusexdcfinirionepfcntis 

naliumdiciteiTcdcfubftatia,&eofdc  quo-  legisEcclcfiasfordidorfi  muneiu  leccvc- 

dammodo  vcrfari  in  poifefiione  huiusiu-  xandasn6circ;Qu<;au(eijntmuneratfor  9 

UsiAtH*r.c,i.  EpifcopSvttAbbcStm. nuo.  Curt.  dida  oftcndit,/^»  ucmaru.13.  tnfr.  de  extufat. 

muntr* 
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muntr.  vt  Ccilkci  nu/la  con/ictendt  po//inacurd  Porrtt  AlciatidbfcruatiO^/.Mrjjrt^J.  ab- 

m*»dctur,autpanis  tx-.otito,  aut  ebftquium fi-  lurdafquorf,  iudicari  ndn  poicft,qaroitra* 

firmi:  nec  faraucredorum  huiufmvdt  turittaut  turparaUereddrumunuStflc.cu  virraordi- 

farangtriarum prabttto m*»d<tur,txctptuhu*t  naria^UbliCicUrfusfunaionchocrhUnerd 

qutbut  cxtxtrt  Rhtitcut  Umtsincluditur,vtltx-  cxtraordirtario  aggraUanf  lubdi  ti,  vt  para* 

ftditionis  illyrtcaprontctfjtute  veltempore  v-  ucredindtaine  aliquidconferar.Quat  to- 

Ittitas  adtuuttur.  Optrarum  quoqut  arttficunt  Iidcratiofadt.vtho  videatfomhihotfper-  1$ 

dtutrfornm,  txcoquendt  ttum  ta/cts  obftqui*>  hcrtda  VUlgariS  CXplitatio ,  angatias  cflTe » 

mu/UdetaUbmad.umenUpofcanmr. Materiam  quattdo fiibditi cum cquisaut plauftris (UiS 

Itgnorumat^  txbulatacxceptorum  vtroruM  pt-  fumtib* illas  irtdiceti  icruiurtnparaBgarias 

trsmoni*nonfrMbunt,carbontsquOjue,nifieum  quattdOttr*teth*c  obfcquia  ctia  ithpeTal 

^uemmooetafoUmntter,vclfabrtcatiofecundu  iui\it\ttcC6gut\tm,gUf.l.neminem.h9etit.i* 

vtttrem  morem pofitt  armorum ,  ab  hutufmodi  verb.farangariu.& ib.Bart.n.i.B*U.&Caft.im 

vruprabitiodtfijlat.  Publicu velfacrit adthm  frinc.Franc.Artt.ntt.lMttit.g/.int.vnitojM 

rijlruendu  auj(  rtpxrandu capiutis,  *t%  ttmonit  ftnt  rtgaUa.in  verb.par*ngariu.&  ib.Al*kt.n.y. 

vecffftnunu/U  wiUtur-.Ugatuat^adu^itfum-  Affl.n.t.& i.Ifern.n.jt.  Dcindc animaduer- 

tmpofftfftohtnufmxidi prtutUgtitmunttanonco-  lcrcdcbemus,nonfruftramatcriaaIignisf  itf 

ferat.Hoctamehupatrimeniiiprofit,  qu* dtgnu  fcparari.  Ligrta  cnim  balncis  caletacicdis, 

tattm proprto  vtdtntuf  nomwtpoJjid<rtttos  tt-  matcria trigcdiS  publicis sedibus  cxigitur. 

iamquifimtUhonottfuntlifunt.generaU  pruro.  Qttpdautadiicitur,q,  nulla  capitalisf  aUt  \f 

gatiud  a  prabitiontfordtdorum  muntrum  vin^  tcmortis  neccflitas  illis  iniuhgi  poflir,  pcr- 

to^wiw.Scnfushuiusf  legiscft.dclignatas  obfutueiTcvideturCuiac:^/.*.C.^^*//; 

incadcmpcrfonascompclUno  dcbcrc,vt  tjr/.f.C.Theod.detyronib.TtthonatiitAtulii 

panisexco&ionc,atttpollinis  confidendi  aianecircputatcertu  pr±ftationis  gertus, 

cura,&idgenusaliaoncrafu(cipianr;PoI-  q>tyronib.iniporti  folet;ldcquoq,defctt- 

linisappellationcflorcm  farinz  cotmcre,  duntSchard.&BrifT.quictiaarbitraturca- 

ji  ctiamf  GtammarjciobIcruarunt,hincqjc  pituluatq;temon6,earationep!erGq;cdh- 

polhndtores,  quoshbitinarii  fcruos  fuifle  iungi,quaiugoruard;capitum,'i// /.*.//*/*#. 

intclligimus txUticu^s.  %.idem ait.ff.dein-  donat.  C.Thtodof.U.dttxtrsord.fiuefordid.  iri 

Jfit.ac7.quos indc dictosatbitratur  Alcla.w*  haec Vcrba : Nt% ttufdeaUeriuiiuga,aatupitA 

txpofaione  hutus  /egis,  q,  in  funcralibus  hon  fenatoru  ctnfibm  aggrrgentn^  /.j>  de  milit.ttfl; 

contcnti  pane  fannacco,cccnas  opiparas  pronumcroiugoruicu  eapitumconFcrrCi 

pandq;  cx  pollmc  compararcnt»prctio  no  /■  /.  dt  imfontnd.  iucrai.  dtfcrtfi.  Cod.  Thttdof. 
patccntcs.Siigiturlcgativcl  modctatorcs  vbi  iubcntquarernasfiliquasannUasordi- 

prouinciaf,aut  militeshancoperadcfidc-  hibusnomincdcfcriptioniscxfoluere;icd 

rcnt,  huiuimodi  poftulata  mcrito  recufari  ncmo  tamc cx  hisauctoribus  expcdire  vi-» 

poflunt.  Ide  dcparaueredfs  & parangariis  dctur, quid  intcrfit  intcr  pftationc  tcmo- 

ii  ftatuitur. VcrcdosCuiac  \Ub .u.tit.dtcurf.  nisf  fccapitatiohisl  Vndcficoieau^iSloc,  it 

fubl.inprdfationtsinzct[)tctatuteftc  cquoS  eflcpoflitjftatuo  ptonuntiationctemonis 

curfualcs,atiuiruPrincipuhucatq;illuc>vt  c6prchcndiillampehfitationem,<|quisa- 

tatoexpeduius  Iiterar,vel  alia  perferri  pof-  gnofcercdcbcat  ratidnc  iugi  duoru  cqUcJ- 

iint^mittifolcnrrindedi&os^antearhe.  rum.qtcmonicutrusappltcatifoIct.Vtfcili 

dasin  raagna  pcrnicitate  vehcrc  folcanr,  procurruinftru&oduob.aquis  dcfinituttt 

foftca  autc  vcrcdos  appellari  fine  rheda.  onusagnofcat,itavtintcrfun<aionciugi& 

araucrcdosautcflci!loscquos,quin6ca,  tcmonisnihilintcrfit  Porro  ij,adcapirari- 

^uacurfuspublicusdifpofituscrar,fcdalia  oncmattinct^vclcapitalcf/A/r^r/^r, 

Ij  vcriummittcrcntur.Angariasfautcmcflc  cxiftimohisverbisfirlgula  iumctoru  capi- 

prarftationesplaufttorumvcliumetorum,  ta.&inde  nafcctCspricftationcsdefignarii 

Lvlt.  C.dtfabrictnfUb.u./.  i.dequtb.mun.vtl  Ab  his  igitur  &t  firhilib.  oncribus  Ecclcfia 

fr*flAb.io.i\\<\MX\&Qi{vtmemtnttSchard.in  haclegelmpcratorcsvindicar;  fcquir' nul- 

fuoLcxicojn  vcrb.angari*,)  &  nauiu/.^^^J  latranflationu  folicitudinc  fignadamcflc. 

vetcran.\icopct3ir\im,I.opetarum,C.neoper4  Etenimquitributadcbct,fiiuotcmporef  19 

a coll.cxtg.Ub.  10. cadcmq;  &:  hic  fcparatio  cft  illa  rton intulcrint,ead£  prardia  publicc vc- 

■ngariaru&parangariaru,v/C«/<f.w</./^,  di,&inaliostrasfcrrifolcnr,//>».C.^rfw/{^. 

^uefequnntwBrijJoH.&SchardfiriftinUfniti  dr cenjtt.  Hjcc  igitur  lcx  vidctur mnucrc,q* 
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ni<  &extraordinaric  collationis,  vt  in  hac  tnn .part .2.membr.t.q.it.RoUf aite conf.2 . vt>i. 

legenojlrt.  Eteniro  cura  incontrouerfia  ve-  i.n.toi.  vbittlegtt Soctn.  Ctmpeg.(ytUos, lifin 

•  niflet.quidEcclefiarin  hoc  difceptationis  bicin2.Uft.1t. ij.dr  14. 
gencretnbucducflet.ImperatorcsHono-       Scdtamcnhhf  nihilprohibencibusfta-  7  ► 

nus &  Thcodof.  adhibito coGlio proccru,  tuo huroanicatiseflc & officii,vt confilium 

arqjfenatorunorainatim  dcfinieduexifti-  huiuimodivirorumrcqijirat./^MMirOT.^. 

maucriir,  a  quibus oncribus  fingularO  ciui-  infr. de  Ugib.Quod fi  vcro  hoc  ipiurn omif- 

tattl  EcclclieJrnunescflent.Principioitaqj  fum  fit^noputo  propterea  ea,  q  a  Pnncipe 

an-maducrtcrcdcbemus,  Principisofficio  folodccrerafuntau&oritatr.carere/ fin.C. 

4  c6cincti,vtincauflisfarduisconfiliu  viro-  deUgib. vbilroperator^pfitctur  fe  (olum  &: 

tum  cruditionis  &  expcrictia»  laudc  cxccl.  lcgum  conditorc  cflc  6c  interprctcm.  Etc- 

\cm\u  cxq\iitim,BaiA.hic.nH.2.  Caftr.hic n.2.  nimfnonnunquaitacoparatutncft.vt  lo  S 

Tuig.nu.t.Iafnu.13.  l.humanum.S.tnfr.delegib.  cus.tcmpus.occafio,  no  ferant  matura  dc- 

/./.^^A^.cumdubiunonGtca.quxcQ-  Iibcratrontm,cumomnibusconfiliariis,q, 

^lio&iu  liciofa&afunr.&fi  mitatcfuaat-  fcipfum  aliquandopciiculofumcft,  fi  aj-  • 

c^ic  cft^&\inmi.dubi0m.t.i»f  dcrepudiu.tC  canatemcrcvulgetur :  Praetcreaincofelfb 

quo.i  pcrfuafilfiraum  Icgiflatortbus  fuerit  eft,omnemiuri(dictionem&impcriumin 

ea,qcutn  maturatalium  virorumdclibcra-  Impcratorem  tranflatum  cflc,  §Jed  quoi 

tioucftatutafunt.ad  bcatitudmclmpcrii  Princtpi.lnfiMiur.nttural gent  ejriiutt.i.i.ff. 

&  glottam  Cajfarcse  maieftatis  rcdundarc,  deconfi. Prmtip.  1. 2.  $.ncHtJJimo.jf.  deorig.mr. 

d.t.humanumJ.tiifr.deUgtb>h\ncnon£r\ii\rA  vndc  fupremos  huiufmodi  Pnncipes  iolo 

fchatorcs pars corpor  1  s  ipliusPrincipisdi-  honeftatisvinculoinhoccaiu  alhgatos  cf- 

c>\mur  J.qufjuU  .j  .infr.  tdleg.  lulum  mtteji.  feP;pfuenfut  Yc\\n.d.rubr.t;t.2.n.2.argc.fun- 

hincetiam  Prracipes  dicuntur  omnia  iura  dtMcnta.%.deut.Ac .  tctt.tr.  6.&  c.maiorts.extri 

"ifi  itumopcciorisfui  condna  habcre,/.  #-  <&^///w*,aJdcnshaccommune  opinio- 

mniu  n.tp.infr.de  ttfltm.t.i. detonftit.iM6.no  neeflc.idcmqidefcnditeodc  lociw.i>.Dc- 

2uodnatutahuraanahoc  concedat,fcdt£  cius.fccutus  argumentafupcriora.itcm  q» 

nreintelIigaturca,qua;cognita  illisfunt,  coftitutiotadta  aPrincipe  etiafiaddcretuc 

quiconfihicaufiaillisperpetuoalatcrcad-  confihtiprocerum  fuorunoipfisadfcribac' 

eflc  folenc.  Hisrefpondctf .per venerabtiem.  .fcdVrinc\pi^trg.i.tUud.tsi.%.iJfdeverbJign. 

%.funttHtemfttcrdotts.txtr.quiftlitfint  Ugtti-  &  ctf.ticet.de  vtttnd.de  eUtl.  Ptui  Ctjh.l.  hu- 

mi.  in  hxc  vcrba : Sttnt tUttmftcerdotes Leui-  mtnHmJ.inf.de  Ugib.n.^.&ibiA.Btrt.n.t.Bald. 

tUigenerit fratres  no/lri,  qm  nobis  iure  Lemttco  n.t.&j.Fuig.  m.j.  Purp.  tonf.2o>.  Mtrc.Ant.Pe- 

inexfecutioneficerdottUs  ojfcii  coaAiutorts  exi-  regr  tntratt.de  lureffct.iib.i.tit.j.n.So.  Henr.  4 

ftunt.  Eodcmq;  rcferendafunr,c.4^y/^0/ft?//-  RofenthdnJutJynopfi/eHdtti.e.^.conct.^.nu.c. 

ct.de  rciudtcat.m  6.c.t. dt fihtfmttuU.tod.libr.  fublit.C.  CiauA.Setjei.inrubr.quifeud.darepoJf. 

j  Ecidgenusalia,exqu»busfedoccmur,P6-  verf.ltmttt2.  Prtpoftt.  Epiftopumvtl  Abbatim 

tihcc ardua  negotia, coa&o  fenatu Cardt-  feudnmdtrenonpoffe.de ftud.tnprine.n.r.vbi in 

naliu,  & re cum  illiscomunicata,expcdirc  hanc rcm  allegat Io. Andrcar.Gcminianu, 

6  folcrc:  hincillaquxftio,/^»//'w/>fT4wfvf/  PanormJo<deAnania&alios,dumconfti- 

PontifexJhacfoUmnttttcomtfJt,quidJiitHertnty  cuunt  Papam  polfc  crcarc  Cardi nalcs  noa 

nultiusmomenticenfcndafint.  Effcirrira^  requifito  collfgioCardinaliG,cum  tamen 

ptercafuccefforcmnonobl'gare,pronun-  illudinterardua  refcratur,*..2.<k  cUric.mn 

tiarcvidentutCardinal.Sc  Innoc  e.2.exir.  rtfid.c.fititutdepa?nU.tn  6.gUJfin  up.  1.  verficit 

deoperU  nouinuntitt.Ant.de  Butr.incap.cumo-  4utemtib.6.tddit.  caraenidcPrarpoficus^a- 

fnms. extr.  deprttfcrip.  Acccdunc Ioan .Mo-  para  cauere deberc,  vc  & meliora chgar,  & 

nach.Iraol.Ho(ticnf.Ananias,Archtdiac.  falutigrcgis,&populi  libi  comifli  cofulat, 

Dominic.&alii, rclatiaFclinofjf/^.^/ffw-  exdo&rina  HilaruPap*,dum  m-.Nosqui 

Jitt.inrubr.tit.  2.nu. 2.  quibusadiici  poflunc  fotltiJjimiftterdotUtdminijirtmtuofficitjrip 

B . I d , Uum  muha.nu. 2.C.de bonU,  tfudiiberis.  grejjioae noftrt mttort rettu deUnqutmus. c.r.uiii 

M ttth.de Affltcl.  c,t.de bUquifcud.  Aarepoff.tn  fds.ejrcfunt  qutdam.2s.qu*ji.t. 
frtnc1p.nu.19.rj 2o.  dumcortlenfUraCatdi-  Sccudocolligimuscxdcfinicionepfentis 

naliumdicitefledcfubftatia^&eofdc  quo-  legis  Ecclcfias  fordidoti  munetu  teceve- 

dammodo  verfari  in  poifcflione  huiusiu-  xandasn6cifc;Qju;au(efintmuneratfor  9 

X&)Altm.c<i.Eptfcof*vtlAbb*tm.ntio.Gitrt.  d\di.ol\Qndu,i.m4Ximaru.tj.infr.deextu/at. 

muntr. 
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wter.  vt  fcilicec /r»//i ccn/iciendt pot/tna curd   Porro  Alciatiobferuatib^/.  mixmxru.  ab- 
nr;detur,ttttpsnu  ex:ottto,  aut obfcquium pi-   lurda  f  quoq;  iud  icari  nOh  po t efhq. arbirra»  r  4 
rVv/w:  ncc ptrsucrcdorum  hutufmvdi  turu ,  sut  tur  paraUcredoru  m  un  us  clfc.cG  vlcra  ordi- 
srsngtritrum prsbttto  mnndttur,exceptit  h'u,   naru  publiCi cUrfus fundtione  h o c  m uncre 
uibusexmtre Rheticustimestnctudttur,velex-   exrraordmario aggrauin €  lubditi, vt para- 
edttionu  llljricuproncceffiute  vet tempore  v-  Ueredi nbrnine  aliquid  conFerar.  Qua?  Co- 
tlttas  tdiuuttur.  Optttrum  quoqut  arttficunt   fideratib  Facit,  vt  tio  vidcatfomhihoj  fper- 1| 
Uutrfornm,txccqutnd*  tttsm  calctt  obftquit^   nenda  vulgans  explicatio,  angatias  cflc, 
w/ttJe/tUhustdunsentapofctnntr.  Mstertont   quando fubditi  cum  cquisaut  piauftris lUtS 
tgnormmotfy  tsbutstsexceptorum  vtrorum  pt-  lumtib5  lllas  irtdiccti  icruiunnparangat  las 
rtm»nUnonpr*betnt,ctrbontsquojucfti(icum  quartdo  prartcr ha»c  obfequia  etia  ithpclas 
wemmoncttfoLmntter,  velftbrtcstio  fecundu   iuftincrc  cbguntui  }gLjf./.neminem.hoc  ttt.irt 
jeteremmorem pofiit  trmurum ,  tb  hutufmodi   vetb.patangstiis.rj- ib.Bstt.nj.Bi/d.tjrCs/i.in 
.  ruprtbttic dtjij/tt.  Publicu  vel fttris  sdtbut  frinc.Trtnc.Aret.nit.i.hotiit.gl.  tnc.vnko.qut 
oflruendu stq{ repsrtndis ctpittiis, st^ lcmonu  fint rtgslts.tn  vtrb.psrtngsriu.fjr  tb.A/usr.n.f. 
wcrfptisnulhmitLturdtgttuttfytdltttufum-  Affl.n.t:fjri.Iftrn.n.ji.  Deindeanimaducr- 
uspojjeflio hmufmodi pnutltgtismumtt  non co-   tcrc  dcbemus.non  frultra matcri a a bgrtisf  ltf 
crtt.Hocttmehupttrimontuptofit,  qutdigni-   fcparari.  Ligna  cnirti  balncis  calcfacicdis, 
ttemptoptio  vtdentur  nominepoJJidire,tos  et-   materia crigcdis  publicis ardibus  exigitur. 
tmquiftmtUhonottfuntlifunttgenetaL prtro-   Qupdautadiicitur,q,nulla  capiralisf  aUt  \f 
stiut  4 prtbitiontfordtdorum  muntrum  vin-   tcraortis  ncccflitas  illis  iniuhgi  polTir,  pcr- 
//««iw.Scnfushuiusf  legiscu.dcfignatas  obfuruclTcvidcturCuiac.4^/..f.c.</tf dtgnit. 
n  cadcm  perfunascompellino  dcbcre,  vc  &  /.j.C.Taeod.de  tjrontb.Teihonatum  futi- 
>anis exco&ionc,  aut pollinis  conficiendi  dtionc eifc  putat certil  prfcfrationis  gcrt us, 
:ura,&idgcnusaliaonciafulcipianr.  Pu!-   rj»  tyronib.  importi  folet ;  Idc  quoq,  defcn- 
inisappcllationc  florcm  fatinx  cottncre,  dunt  Schard.fc BrifT.qui etiaarbitratur  c4- 
: tiamf  Grammatici oblcruarun  c,hincq  uc  pitulu atq>  temon6,ca rationeplerGcj;  coh- 
pollinAorcs,  quos  libirinarii  fcruos  fuidb  iungi,quai,jgoruarq;capi:urh,'&//.tf.d'f  ce/I. 
ntclligimus^v/.f/i/f«^.j. %.idemtit.ff.dcin-  dontt.  C.Thcodofi.S.dcexttaord.fiutfordtd.  id 
?//.4<f7.quosindcdictosarbitratur Alcfa./rt  hasc Vcrba : Nty. eiufde 't/ttriusiugi,ani capitA 
'xpofuiont  huius  Lgu,  q>  in  funcralibus  hon  fenttoru  cenfthus  tggrtgtntnt*  i.j,  de  miUt.ttJI: 
:ontenti  pane  farinacco,cccnas  opiparas  pronumcroiugoruicu  capitum  conFcnc, 
indq;  cx  pollme  compararenr,prctio  no  /•  /.  de  imptncnd.  lucrtt.  dtftnpt.  Cod.  Theodtf. 
arccntes.SiigiiurIcg.iti  vcl  modcratorct  vbi  iubcntquarcrnasfiliquasannUasordi- 
t  ouincia?;aut  milites  hancopcra  dcfi  Jc-  hibusnomincdcfcriptionisexfoIuetci(ccl 
entjhuiuimodipodulata  mcritorecufari   ncmo  tamccxhis  auCfonbus  expcdirc  vi-» 
-olfunt.  Idc  deparauercdls  &r  parangariis   uctur,  quid  interitc  intcr  pdationc  cemo- 
latuitur.  VcredosCuiac  -fUb.u.tit.decurf  nisf&capitatiohis:  Vndelicoieftutisloc*  iS 
ubl.utprtfttionetintcrptctzuiTcftc  cquos   eliepoilitjftatuo  pronuntiatione.temonis 
^urfualcs.q. mlTu Principu  huc  arq;  illuc,  vc  coprchcndi  illarh pcrt Gtacionern, q| quis a- 
atoexpeduius literar,vel aliaperferri  f  of-  gnofcercdcbcat rationc  iugi  duoru  cqud- 
int,  mitti  foIcat:indc  dictos,q>  antearhe-   rum,q  temoni  currusapphcari  folet.vt  (cil. 
lasin  magna  pernicitate  vehcrc  foleanc,   procurruinftrudoduoh.  oquis  dcfirdtutn 
oftca  autc  vcredos  appellari  ilne  rheda.  onusagnofcSt,itavtintcrfunctioneiugi&: 
'araucredosauc  clll-illoscquos.qui  noea,  tcmonisnihilintertjL  Porro  q,adcapirat:i- 
uacurfuspublicusdifpofitusccatifcdalia  oncm  attiner,vclcapitalc,  vthtctdfirtbttur, 
erium mittcrentur. Angariasfautcm cITe  exiitimo his verbis fingula  tumctoru  capi- 
rardationes  plaufltorum  vel iumctorum,   ta A'  inde  nafcctes  prrv: Itationcs  defignarit 
vtt.  C.dt fibricenf.Ub.lt. 1. 2.  dtqmb.mun.vet  Ab  his  igitur  Bt  firtnlib.  oncnbus  Ecclciia 
■tJ}Mb.io.zh<\\ixndot{vt memtntt Schtrd.in  haclegc  Impcratorcsvindicat;  fequiC' nui- 
oLexicojn  verb.tngtrit,)  &  nauiu  /.  4-.ff.de  latranfiationu  folicitudine  fignadam  ciTc. 
etersn.itcopcTinim)Lopettrum,C.neoj>erd  £tenimquitributadeber,fi luotcmporef  19 
■of/.extg.Ub.u.cadcmq,    hic  fcpara tio  eft  illa rton  intulcrint,cade prardia  publice  vc- 
lgariaru  &  parangariaru,t;r  Cutac.todJoco,  dt,&inalios trasfcrri  (o\ct\x J.fn.C.decenfib. 
>ljcquuntHrBnjJon.&$djtrdfirtptnTtltqnit.  rjrcenfit.  Hxc igitur lcx  vidctur mnucrc,^ 
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Ectrefiafi  in  folutionc  ceflatir,nodebcat  quefcntitcvideifAnd.Gail./r^^/r/.»./. 

tale tranilarionc rcformidare.fi  culparedi-  q, non^tam  infpiciendu  fic,vtru  certailla- 

roetcautpurgarevclic.Oftcrutfcfcdeinde  ttonisfitforma,qcautra,^pter$huiufmo«. 

h  a:c  ver  ba : Ni/txtraordinariu  abhinc fupertn -  d  t  i  n  d  i  dt  i  o  nes  i  n  ft  i  t  ua  n  t  u  r .  arg. i.cjuta  vere, 

dtclumuefi*g:tttur\poftrcme ntlprattr cancnica  hxcltnus Neuel.  de nupt. ejr  c fiitcrnitatis.  §fin. 

iUationem.quaadutntituntctffitatufrcina  re-  ^yr/g.cJ-^^/Cquauisipfiusillatioibid.».^. 

ptntin*popefcerit,eius funcltentbusadfcrtbstur.  q,  proptcrea  toreles  fiuc cxtranci  eti5  col- 

Pro  cxpltcationc  horum  vcrborum,icien-  iectan  pofTunt.q,  hqconcra  fint rcalia,par$ 

du  cft,  nonbcncintcr  interprctcsnoftros  tura  videarur,cum  apud  Doctorcsnoftros 

couenirc.c^munusfordinariu.quoduccx-  reccpta  fit  illadiftinctioex  auctorttate  le» 

.traordtnanu  fit.  Bartol. cnim  hicvu.  13.  illa  ghrefcr.pte.6.  § fin.ff.dcmuner.&honir.&l. 

ciuncra  ordinaria  cffc  intclligit,  q  habcnt  Uberttu.17.  %.(oU.ff.admunicipaL  q,  quxdam 

ccrt^annuam  vel  fimile  pr*ftationem,vt  muneraipfisrebusimponacur,qucdavcro 

funt impofita  per  conftitutionc  fupcriotis,  ipfis  pcrfonis  rcfpectu  totius  patrimonii,vt 

vt  it\butzl.i.&tot.titfintccnfiu(jrrtliquu,i\c  viderclicctapudOfafc.^ryTj?/  n.jf.pjrif 

vccligiha,Llmptrater'S.7.ffdepublfc.Extrz-  confi2s.H.6.voLi.Rol.aV*lLconf3z.nu.6.vol.t* 

ordinatiaeire,qnonfuntimpoiitapcrcon-  ipfumGailiuobfis2.n.\yLtb.2.  Vndc  mco  ili- 

ftuutioncmfcnpta,fcd  pcrmotufupcrio-  diciohxcollationes&  muncrapcrfonalia, 

ris inducuntur,&  ccrta forma  ne»n  habent,  quibus quis  refpodcre rationc  totius  patri- 

L.Seio.ro.§.medico.ff.dea»nuulfgjt.a({ip\i}&t\-  monii cogitur,nonfcmpcr extraordtnaria 

turBart.Bald.^/fww.^.C^.»^./*^.*^.^/.  ccnfcri  dcbcnt,curepugnettot!eges,quas 

lxf.n.7.¥ranc.Aret.n.i.Alex.cenf.dS.n.i.voi2.  mox  fubiicicmus,&dubtcarcn6c6ucniac,  ' 

Parifconf.2s-nu.6. vel.t. Schurf.ccnf.fp.nu.26.  fccnium, qui  c6rinebar jpfeffione capiti»,  2J 

Chiff.tn  cenfuct.Burgund.rubr.i.de  tttfi.%.4.in  &  totius  pattimonii, vtefiex/it  ZifiM  2.in- 

verb.tnduere dr  Imponttt.nu.^o.cumflq.Pxrif  tt/ltti  finguLc3.it  tm Thcoph  §fin.Ir.(i.de(  ber. 

conf.2S.n.s>  t.Ub.i  .Cachcr  .dcctfi.ps  .rt.43-  H:nr.  4  Pempon.Latus  de  viagifh.  Rom.c.2i.Dtsnyf.H  1- 

Rfentb.in fita  fynep.feud.  c.j.cenc/./j.n.s.dr  *-  Lcar./tb.4.Caffid.Ub.3.variar.tptfi.penuL  Brijfi ' 

JubUt.H.  vbi  plurcsrcfcrt,cuius  fcntcntir  &Schard.inJuuLexic'u.invtrb  cenfiti,idc\\c\~ 

quoq; vtdcturelTegloirain  vcrb.muneru,SC  iam colligi poicftex/.2.§.p?ff Mtndt.ff.de o- 

yctb.extreordmartu,  du  cxtradi narii  munc-  rig.iur.itcex Lforma.4  &tot.tit.decefib.L  vni- 

ris  duo  excpla  fubticit,  puta  fi  Princcps  qd  ca.C.dt  capital.ciuiumceftb  eximen.  Porro  hu- 

impcrcr,puta vinu, frumcntu,oecunia, vcl  iufmodi ccnfus rationcanciquiflima fuiflc, 

quidfim»Ie,natofibifilio,  autfiditcatvxo-  vnusLiuius  nos  cdoccre  poteft,dum //£./. 

rem.  Eodc rcfcrtlafon  omnesindictioncs  fiuarum  htfioriarttm  commemorat,  Serutum 

abcofactas  qfuprcmuPrincipisiusnoob-  TuUiumprtmeemntu  ct»fumtnflitui(fc,rem,vt 

tincar.  EodepcrtincrcBarr.  ctia  lllasprar-  aiija/ubtrrima toti futureimptrio,  exauobelli 

ftaciones  putat  nu.3S-  quas  vulgo  colle&as  pacifymunianovtrtttm,  vtantca.fed propecu. 

vocac.£j/i./f  n.Ctfir.n.s  Fu/g.n.s.  Ufin  n.s.  niarum  habttu  ctues  ebirent,  &  hunc  ccnfum 

1  Ang  l.vnics.C.demulierib.  Porto Alher.f//*  illamuncraeircconftttuo,qIurifconfuItus 

rubjf.de  muntr.ejrbonor.n.14.  longc  aliter,&  d.lre(cripte.%.fin.  dcclarat  cfle  patrimonio- 

meo  judtciocoltderatiusrcm  digcrit  atqi  ru.N*q}purocenfumfernpervniforo;cfu- 

moderatur: Ordtnarian.muncraillacofti-  iffe,fed  modofmaiorc,  modo  remifllore,  £4 

tutt,qalcgc  imponuntur:  cxtraordinaria  prout  bclli  cladcs  aliaqj  cxigcrenr.  Pcncs 

aut,qcximprouifoaroagiftratibus,velha-  quosautccxactiocflcdcbcatccnuis  &tr£- 

bcntibus  fupcrhoc  poteftatc  imponutur,  buti,q,nonrationcpcrfon;mobiliuactio- 

proptcrimminentespubltcasvtilitatcs,vel  nuro,lcdprzdiorum  inferendu  crac,  ofte- 

ncccflitatcs.Iicct  vtfubnedtit  n  a^.nono-  dit /forma.4.§.uvere quiagrum.ff.decenfib: 

mhiacertaillationisformahabcat.  L2.C.ett  NoueU.Sg.quib.mod.natura/.iffie.fitt.eap.2.%.(i 

vacatmuner.Lt.C.deindtclion.Lhiquimuntris.  quis  igitur.(jrl.3.infr.denaturai.ltber. n\i\ quirl 

y.ff.devacat.&excufmun.Lvnica.C.defuptr.  nomtnatimdcmodo  cxactionis  conftttu- 

w^7.idemqividcturc6rtrmarcBnfron./»  tufit,aut  nifi  incopctcntiaiudicisobfifte- 

vcrb.indtcltonef,  ite  Schard.inead.dtcliene.  Jo.  rct.q, poftca  f ufius cxfequemur.  Rcdeudo 

dePUte*l.vnica,C.devacat.mun.publ.inprinc.  itaq;ad  noftramatcria  tdcra  dcfcndtty£- 

Matt.de  Affl.  c.i  quefintreg*lia,tnverb.&ex.  frid\asThomM.intracl.dcco&cJ.c.2.incip.ex- 

grMerdtneruM.42.in  verb.pMfireru.ldc  quo-  stJit muneru.nii.2i.vtrf.reperiefuperiftop»Jfie. 
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Tic.  dc  facrofart&.  Ecclcf  1.  placct./*  4) 

h arcopmfo  non  fcontemncndalcgu&  cationem  bod  habent,  r$  nulla  collario  in* 
tonuhabctpre.tidia.Legccnimv/w**.C.  dici  poflit,niit  ncccflitas  fupcrucncrir ,&£ 
isjeat.mun.tib.M.tit.+f.dcbumuntrAnhuc  Vndiq; vrgeat,(ed  q,pro  rcrum  cVannorti 
jducauctur : Mantru publict  vxcxttont  cx  circumftantiisincertos annos,puta  quirt* 
et"reretqu4nont gtjunSinxtnfconfultujn*  decim,pauctorcs,aur  plures,  ccrtQaliqui 
'/r/futio»ib,Prtn  ipum iniungutur,meritore-  cenfuro, vcl  tributa  poflit  imponcre,  vt pc- 
nfkmest.Adquatorm^miurupcritnensficee-  cuniamindcrcdicHcanq  ja  ncruum  belll 
ta  jtd rnuntra  extrxordinxru  4  magijlrtttbus  &aliarum  ncccflicatum  poflit  Ind  fenfio- 
'OCArittpptilattoncintcrpofit4pottrutpudpre-  nemreipublicxconucrrerc.Solcbatenim 
ern  imrii rationsb.protcgi.  Hjic  rinitimacft  antiquitushxcmuncrafub  vocabulo  indi- 
v-7  Jf.de  vtctt.muner.\n\\xc\ctbi:Htqui  ctoonisprouincialtbusiniungi^./.xwf*. CV 
tnerupubltctvtcitttine  bxbent,ade4  quacx-  ^/W/#.eaqucindi&ionis  forraa  etiam  iti 
i  ordtnemtmpcrantur^compclli  nojotentMcm  quindccim  annoSjppagari.  Hirtc  apud  tl- 
~q.  £.fiM«MMV/4r,qui  iucoccptuseft:^/'  bellioncs  cx  auctonrate  noucllxdetabd- 
.nerupubUctvxcxt onembibet,ptr mtgjtra-  lionibusininftrumccis publicisind  £rionis 
t ex improu/Jo;o/titionettndtci.tsreciertcufxti  metiofieric6fucuir.Cuiac.«//.v»/Vi.C^«»- 
r  •uer6qu*exUgejiunt,ucufxrenod~  btt.  Huc  dt£i.  cx  Onuphriof^  Ccdreno  Grxcisau-  ±* 
rertipotcft //*«/•»*«</.*.  u.jf.eod.ttt.  qux  <2oribusrefert,Conftantinu  Impcratorcm 
•  a  {ub\\Q\w.Snntmu»tra,qu*riipropri*co*  hunc  formamindi&ionisprioreinuexifle, 

cttdequtb  '.snct.  ;.\  >■;.  /ttft*t4tyr/e%mertt4  du  ftatuttirtqwindecirtiannos  ttibutacon- 
'  i/i*.ntcv/iuma/fud priuntgrum /a> t tubuit   fercnda,quxpoftca  aliis  quirtdecim  annis 

uUt:onem:vttsl vrudtorum t*iUttn,vUj$tr*  in  maiori,veI  minori  fumma repcccrcntnr^ 
adx,4ngtrtxiumexhibtt/oh,jpttisfujitp.endi  hincquccucnifle.vtannosvulgocceperinc 
nnn*.  2^m  mcbiiufmodi qu  fqu.t  excufi/to-   pcrindiciijnem  prima,  fecundam  vel  tcr- 
m propttreos.quttita pnncipxlt  bcntfuo cocef   tiam,&  iic dcinceps  dciJgna>'e.  Vnde  tan- 
^rtf^j/^iSciiquxfunrprxtereaaluhu-   quam  commentitia  repudianda  videturfi^ 
'  ^woh.Potco  gloili^bii^.invtrb.princtpx^i.   declarariogtoilr §,  mtnc Jinctmusfin  verbo, 
3-cndit,^cc!eiia  bc,comnta  munera  lubr-  tnd.clionu.  2\^ue/t.  vt  praponxiur  nomen  Im- 
:,p:xterqua  quod  hoipitem  no  iuiciptar.  per.Sptcu\not\stntit.det/jfirum.edit.tnprin- 
.tquinhxcmuncraccnaformamprxfla-  cip.n/tm.s.Cdh\ten(,b/c»u.4.  Idionnu />.Au- 
onts  non  habenr.vtetia  vidcre  hcct  tn an-   guftum  Cciarcm editto  propi  iito  cenfurn. 
arns  Sc  parangathSjitcm  in  euectionibus.  m  quindccimannos per  lulrra  dtfcripfiif?, 
uxlmpcratonautreipublicxdcbcatuur.   vtprimo  inferretur  fcrrum,  altcro  argcn- 
ncmtnem.ri.ty-t.ittbemm.io.boc  ttt. qwbus  fi-  tumjtcrtioatTrum.Ineadcmcauflacfle  pu- 
dimzcua.cllt.xd  in/lruc-iionts  /  boceod.tit.   tamuscxpoficionemlfydorif/jw^./^  /; 
.ex  enim  dum  ordmarix  &extraordina-  cjj.jd.m  hxc  vcrba:  AErtfirignhrumann*- 
ix  collationis  diicrimen  introducit,  vim  rumconflttut4tsi  4b^/^gufijC4/are,(um  pri- 
uliam  coftt tuit  i n  quan ti tatc  ccrta  aut  i n -  mum ct  nfr,  excogttxto  Rttmtnu  orhtm  deftrtpfiu 
eru,fedcanonica,ideft,vtIcmclauCtori-   Dtttxauiemtfl  xrxcxco.quodomnisorlis  tsrcd- 
itclcg  s,SenatulconIulti,velc6ftitutionis  dtrcprefcff.a csi reipubiice.Est autemxratempo- 
jbmunereparrimonitprouifaiitit^q;  ma-  ru exord/u  Tbeout ey Afiro/ogis. Porro 6c  Beda 
i  fcdccoarguii  J.omncsomnino.C.de^nnon,   indichonemab  AuguftocctpiiTe, «4- 
Ttribut.Ub.io. du ait : Legccnimnoftr^fign^-   turarerum.t  ^/.jpfitctur.Mntationeramca 
•*mcfitncceJfecxtrxordtn4rtxtnec voc^ri^quajo-  illam  deauro in  argentG  non agnofcir.  AI- 
mmter  x  proutncixiibus  dcuottjftmis  lojcrenda   ciat.autcm  Itb.p4rergon.S.c.t.noa  vidctut  fa 
<«/,(icoQtungatur cumprxtcnti  noftralc-   fentcntia  Dionis Ubr.jr.  alicnus  cflc,  qui 
e,quxcxigic  canonicam  tllationc,  quam   fcribar,vici:oriam  Adliacam  fecundo  Scp- 
iucnnttx  ncccflitatis  repentina  farcina   tembris  dic  ab  Auguftorclatam  ,ideoque 
•opolccnt»  Cbnftitupitaqjcanonicudici   annosimperii  ab  eodem  tempotcnume- 
rclfolcmniter  confcrcndu  q,auciioritaie  rari  cceptos,  ita  Vt  fccundum  fententi- 
cgis.autPiincipisindiclu cir,</  l.vntc4.C.   am  eiuidem  Alciati ,  qua  ratione  Grx- 
'evxctt.muntr.tyt.i.C.detnd.cl.l.omnespen-   ci  a  fuis  0'ympiad  bus  annos  numera- 
•itre.j.C.detnnon.drtrib.iib.ip.  Nuq$  obfta-   rcnt,  ita  Romani  ab  codcm  tcmporc  in- 
c,q,bicmcntiofiatrcpentinx&.iduenti-  coantes  tria  luftra  conderent ,  vc  fcili- 
utaecelliucisinamh^cvcrbaillaiigntfi-  cct  primis  quinque  annis  ccnfus  in  Aii* 
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44  Commentaiii  Petri  Gilkcnii  ad  Lib.I.  Cod. 

ageretur,aliisicquentibusin  Africa;dcmu  hiumcollocec,filiumroiIicaribusannis,aut 

vltimisinEuropa.ficqifingulisquindecim  equis,auccomicibusinftruac,vcaJioinbcl- 

anniscenfuales  libros  rccormari  crxpifle.  lumprofiri(cacurihiScafibush6puco*indi. 

Quz autem caufla  fuerit, q> Contunctnus  &as pr$ftationescahonicas,autordiharias 

3 1  indidionis  currichla  quindecim  f  annil  cenferi >  quod  ccflet  ratio  aducntitiz  he* 

potius,quam raaiori  aut  minori inceruallo  ceftitatis ,  de  qua  ahCe  diflcruirous ,  &  lcx 

dcfinictir,cerraration6videturpoflercd-  noftramentionemfacit.  Ineaderacaufla 

di.quam  voIuntacis,4r£./ ntnomnium.zb. jf.  cfle  ftatuo  illas  cuJJationcs,  quar  a  magi- 

de  Ugtb.  nifi  fit,  cui  arndeac  confidoauo  ftrac.buseXtra  ordinem  indicuruur, d.t.  tn 

1%  Pfcllitphilof©phi>relatiabcodcmAlcia-  htntnbm.!.%.qmmuneru.&Lbiqmmuneris. 

to,qui  exiftiraac,indi&ionem  Oxxccept\  f.f.devtcMt.frexcufut.muner.vclmi  fi  fala- 

0«m^/kdic>amcUmOIympiadeGra*cac6>  rium  aliquod  fSyndico»  vd  Medico,  vel  jtf 

ucnirc,vrquzcresOIympiadasconrirtcac,  fimilibuspcrfonisconftituerinti  vel  ficra- 

idcopcrquindecimanhosdiuidi,quodz-  ctcrur deirisalieniabvniucrfitatccontra- 

cas  hominum  cali  remporc magnam  muta-  cti,  iolutione  i  pofle  cnim  bis  cafibus,  dctt- 

tionemfaciat,cumpriraum  huiustempo-  cientibus  aliis  racultatibus,  collationcm 

lisinteruallumadpupillaremzcatcRi  per-  defidcrare,  vidcniur  tnnucre.  Lunbititfk. 

tincat,fcqucns  ad  iuuentutcm,  tertrom  vi-  eirc.fn.ff.dedecret.tbord.fttund.  l.an  emtttet. 

rilem  ztatem  complc&atur ,  quartum  te-  S.ft.  quodcuiufque  vninerfitot.  nomtne, vt  /r*- 

feratur  ad  mediam  «tatem »  quintum  ad  dunt  Bart. &  atit  Dtclores  l.    $.  ador.ff. de  rt 

tanlcicm,  fcxcum  ad  fcne&utcm,  &  quod  iudieet. 

fupcrcfletteroporisid  dccrepitzztati  tri*  Hisitapnlibatis.qujerehdumeir.anres 

buendum.  Quamuis  itaquc  hzc  Alciati  Ecclcfiafticzabhuiufmodimuncribusor- 

conic&urapnmafruntc  probabilis  vidcii  dinariis  irnrounes  fint?  Ec  non  elfe  coar- 

poflit,  tamc  przfcrendam  ftacuo obferua-  guit  przfcns  noftra  Icx ,  &  glofla  quidera 

|J  tioncmCxIaristBaronii  in  viuConftan-  in vcrb.uuoukttmfr gloflam fccutusCynus 

tini  Impcratotis,qui  putat  indi&ionis  fo-  videturpre.  fcfcrrc,  fquod  harciura  corre-  37 

lemnicatem refcrendamefle  ad Conftan-  Gczf\t\i^authtntSttmHuUetommuntt/u.inf.tit. 

tini  ccmpora.ex  quo  viGto MaxehtiO  Affli-  proximojtim  ctp. quaqudm.de  ctnjib.in  6. B a r r. 

ftis  Chciftianorum  rebus  fccurirace  attu-  autem nu.fj.  Ca Itr .««./.  Bald.*#./#.  Fuigo  f. 

lic,&  militibusquindcnis ftipcndiis railita*  »».$. Arctin.iw^. tafon n*.*o.  Abbas conft. 

ribus  explctis,  honcfta  miflione  concefla,  Ub.t.  Eucrhard.  Ptzfectnfjz.  Nicol.  Faft. 

capitationisimmunitatcm  dedit,  &  vt  mi-  deafftmt.pdrt.4.  quaji.j.  deimmunitat.EctUf 

litiaabirepoflentindulfit,roaioribus  prz-  »«.^.Fcancif.BurIar.fM^V,*./!tf./.  vbireferc 

rniispropofitis.fi  rurfum  lcadfcribi  pate-  Ioan.Lupuro,  Vafq.Naccam,Capr.&alios, 

rcncur.  Pro  confirmatione  huius  opinio.  certa  diftin&ionc  rem  feXpcdiunc,  vc  fi  ;S 

nis  alicgat  rcfcriptum  Conftantini  ad  Ma*  quidem,  antequam  Ecclcfia  potiretur  his 

Xim\ithJ.4devter.Cod.Tbeodefit>cz\\€koicm  prediis,nuiulmodi  vcctigaliaaurpre.ftatio- 

annalium.Que,  expofitio  certa  ratione  co-  nes  iropofitz  fucr int.in  Ecclcfiam  res  cum 

uenit  cum  obferuationc  Cuiacii ,  &  tanto  onere  fuo  t  ra n  fca n r ,e .  fitributum .  tt.  quajl  t. 

probabilior  iudicari  debct.quodidcm  Al-  &  cdp.fi  tributum.2).  q.  vUJ.t.t.fr).  infr.ftnt 

ciacus fateatur,talcs  collationes  6t  indifli-  eenfiu & reUquit^t.&htit.extr.  depignx.t.txtr. 

ones  quindcnas,  ante  tempora  Conftanti-  dccefib.ttemL2.fr  UbJijhrt.C.dc(t»nen.  &tri- 

ni  apud  probacos  aud^ores  non  inuenifle.  but.&U.CJeiadi^.Ub.tJMbtntrtb.io.f.dt 

Przcer  hacc  camcn ,  fupcrucnicnce  nouo  vtett.&excufanner.itkhzcvczbr.Huhent- 

} 4  bello,  vel  f  aliis  neccflitatibus  c mc rgc n ti-  ribm  qu*ptJfeJJtombmtvel pttrimtuittttdicun. 

bus,poteracipfelmperacoraliarribucainv  tur^utUpriuiUptprt^tnt  vuttitne.Lrefcru 

pcrare,item&annonaJ»fiuecercaiilafue*  ptt§.ji~n.Jf. 'demuntnb.fr hononb.t. 2. C.demu- 

rmi.liue  mcerra/.//y  C.Jetnbut.  frannon.t.  ncrtb.pnrimon.i fin.C.deexati. tribut.tib.ro. Ec 

omnespenfittre.Lomntt  omnint.etd.tit> tib.tt*  hanc opinionem  Bartoli  Ia(bn  comthune 

atque  hzczqueordinarii  inuncris  nomi-  efle  deprzdicacidcmqjeciam ^pbac  Parif 

hc  comprchcndcbantur, dicUtmtUtd.t.dt  tonC.tsn.6.Ub.t.AUt.ctnfJi.n.t.  & feq.  And. 

inditlton.fr LvnicA.de ftpermdt&txUb.to^ mo-  CtiLtbfer.s2.Ub>*.n.t*.  Qtiod  fi  vcro  cr aclct* 

donccefllute  coniunctamhabeanc.  Nam  decenfuvelcnbucis,quz  poftquamres  ad 

fi t nuptias  6ontrahact nlum  m  mauimo*  £cdefiam  perucaic^raediis  imponuncurt 

hoc 
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Tit.  dc  racrofanft.  EccIcCI.pIaccC/.  4/ 

cafii  Ecclefiafticoru  bona  libcracffe,  quidquid  fupr*  cc-nfurtudtnariam  funcltoncm 

iuiufmodioncrepronuntiantide  Barr;  ougmenti nomint peteb*tur :  fubiicic  deinde 

d.Caftr.Fulgof.  Arcr.Iafon  locit fitpr*  *l-  Cuiacius  Ivxc  vcr ba :  Eff  *utemmunusextr*. 

tu ,  q> clcrici 6:  bona  Ecclclix  ad  lccul.i-  ordinartum^quoexcnfontur pieriqut^vt  dtxi* 

i  iuri(diftjoncnonpertincanr.c.£«A/£«  mus 1 1Jupr.ttt.fr0x.  Vidctungmirinnuere 

'  ir  t.t. cxrr.de tonfiit.  e quanqmm  dt  ctnfib.  Cuiacius  iuper m di & u  excraordinariis  pc  • 

.i.pr*fcnti.eod.tit.c.Jilmptr*tor.*6.d'fi.L  fitationibus  accepto  ferendum.quod  no« 

•4 territtrium.2ojf.de iurifd. om. tud. cxcU  quoqj  no  inficiamur.  Scd  negotium  facel- 

nt  ramencauiTam  pubhcx  vtiluatis, vt  ficdiltin&io  noftrzlegis.-putoitacpexcia- 

'  tn/iruiitontm.y. l.tubentm .  1 0. hoc ttt.cum (i-  ordinarium  murius  ■j"complct"ri  duas  (pc-  ^ 

<7.(iueilla ad ordinana,  fiucad excraor-  cics.  Vnam  ,q  nJt  nomen fuurn  hon  mutct, 

aria  muncra rcferenda  fint  dtquare fio  aliam  autem  qua?  fupcrindi&um  vocecur, 

f*//*/fi#.(^odtuitafitiuftioricxeauf-  q,  fcilicct  ordinaria:  indi&ioni  ex  poft  fa- 

lipfum^poabimus  in  illisfunftionibus,  ctoadiiciacur.  Ponamus  cnim  Pnncipem, 

isperfonasracioncrerumagnofcerede-  pro  c6feruarione  fut  ftatus  cV  fplcndori<,in 

xx.auth itemnuS.1communitas.inf.tit.prox.  qmndccim  annos  ccrfum, illumq;  anu um 

qu*nqu*m,decenfib.in6.P*norm.tnc*p  non  cenfum dc(cripfi(Te, polteaautem  exccde- 

^m.n.ts.&  16  ext.de  immunit.Eccltf.Mynf  rcdcfinicajihdiicionis  modum;  Sanc  hoc 

r.  22.ctm.s  n. 4.  Lsf  jdr  Gtti d.ohfir. s2.nu.  fuperindtftum  re&c  vocabitur.  Idcm  fi  cx 

Durfar.  communcm  hadc  lcntentiam  aliiscauifis  ccnfus  vel  cnbutaconftitutacf 

Jensftf«/?.»/.«0,/./!f£./.cum&cxrraneos  (ent.  Porro  fciendum  eft,quod  fi  ample- 

formam  contributionis-fnopertinere  &endafirdcclaratioBartoli&ahorum,or- 

nmcmoxcnr.hfonhicnu...  Aicx  conf.6S.  dinaria  &  extraordinaria  munera  alirer, 

cumfiq  voi2.I'artf.d.conf.2s.n.6.^ndr.  quamnosfecimusexplicantis,  neccifano 

Ld.0bfs2.Zib  J.n.tj.  Caccheran.dectf.ps  nu.  qualdamexccptioncsadmitrendascffe,?* 

Rol*n  *  vJd  ccnf  t 2  T):t.6.Mynfobfir.22.n.  L*dtn(lruClto*es,7.l  iubemw.iOt Lntminem.it. 

jr fiq.ctnt.s.Hcnru.*Rofinth4 tnfiss fjnop.  i»fr*.eod.ttt.  vbt  co  pertineniia  latius,  vtdi- 

diLttt.dtrfgiiib.cop.f.conclto.n.t.Trtncif  ximm^c  lequcmur.  Vlteriusquatruntno- 

yfat.  tonf.16  nu.ji.  voium.  r.  *rg  i  rtfirtpto.  ftn  Dodores*' B*id.  hic  nu. tfSutjeet.nu.f* 

,  /fn*i.ff.dtmnnertb.  tjj-  honor.  I. Itbertm.  17.  rjr  6.^lbertcmnu.s.  an  is>  qui  (cmci  ratione 

'iU.ff.*dmunictpal.  Porrofidecxrraordt-  deli&ifuipcdnasdedir,rurfum  puniri  pof- 

ritscol!ationtbustraccctur,confcquens  i\tfNonr>o[[cco\\\$t\it  ex  LSen*tm.i4  ff.de 

tt,vtEccleliamulto minusteneatur,vtin  uccuftt.Lltctt. 6Mrcafin.ff.nout4tyCaupon.fi*. 

a-fcnti  noftralege./.^  cnm*nihfeq. infr.de  buUr.Lomr.es.  24. infr. depcvnif, quod  durum 

tfitytier.  fit  j  farpius  ex  codem  crimine  periditart. 

Idcm  etiam  intelligimus  de  (uperindi-  Sed  repugnare  Videcur  textus  noftcr,  qua» 

■  >,vt ha c eadem kge.Quid autcmf fic fu-  vltra debitam vkionis  acriroomam, quam 

rindi<luJbfatisconcroucrfumelle  vide-  fcntcnciamexcommunicacionisinterpre- 

r.  Etcnira  gloiTa  i.vniut. C.dcfuptrtnditl.  tantur.deportacionis pcenam  infligit.  Uaf- 

m  Btrt.ibtd.    Ioan.  dePUte*  tn  rubr.  C*fir.  dus  antmaduertens  hancfdifficultatc  fta-  4* 

:nu.*.hfon.n  p.  Superiodt&umc(Tedefi.  tuit,banccontcntioncra  itadirimendam, 

unt,a^cxcauflaftcnlitatis,vcl  improuifi  vtplurcspccnaHrrogaripoflinc,fiexciutde 

HiaPrincipc  impcretur,  neqj  aliam  in-  lcgis  dilpolitionc  proccdant:  contrariam 

r  indiftionem,  Sc  fupcrindi&i  nome dif-  aurcm  fentcntiam  admittendam e(Te,  fi ex 

rctiam c(Tc,c£ quod  indi&io  antca cxtra-  Jtueriis lcgi bus pcena  infligcnda  fic.  Idcm- 

dmiriisfuncttonib.adfcribifoleat.nuhc  quc  videtur  (cntireSalycct  hicnum.c.arg.L 

ccmintraordinariasrcfcratur./.x-o/Vrf.C  .  fancltoUgumi^i.ff.  depoenis  ,fed  harc  folutio 

tndiiitohib.itb.io.  Snpcnndictjm  fcmfjcr  mcoiudtciorecipiendanoneft.Sratuoita- 

ldcextraordtnarium.&adhuc  cfle.  Por-  qucpondcradumc<rc,f  an  quisafFe&us  fit  4t 

Cuiactus  d Lvnic*.  dt fuftrindul. confti-  pcena,qu<;  improbttau debcatur.an mino- 

%cifc  augmentum  indidionis :  adducic  ri ,  vt  hic  rcpcti  accufatto  poflit*, illic  nort 

iiitoritatc  MarceIli,&qua*dapronuntta-  pofTjr.  Vndc  fi  quis  pcenafpiritualijideft, 

AthihuciteziSyquodanobisaugmenti  no>  fcnccntiaanathematisnotatus  fit,  non  ca- 

t»eqtt*reb*turyi/iit/irem  virum  Comitem pa-  mcn  propterea  euader  pcenam  tempora- 

unonvnofirttuj^mmremouere.Eiihoioco,  lcm ,  w hic  & c*p.fitiuk. §.pcr  hac.de j>*nit: 


4$  Commcntarii  PetriGilkeniiadLib.I.Cod. 

tn  t.  <£• ibtd.  Uan.  Andrea,  Dminitm  crFran-  auttoritate  patri  itchx,  aut  ctia  Imperaro- 

cm.Albcrtc.h:cnu.s.  FcLn.tn  cip.de  iu,  txtr.  de  m,  vt W/  Bald.  m  ut a  tota  conftitutio  <  ft. 

gtcufat.U\Urant.tufuo  frecul0jit.de  inqutfitia-  Pronuntiationecanonum  brclefiauVmu 

ne.num.97.  cUrmUbr.s.fentcnt.  %.fnal.  quafi.  &  vctuftatrs ,  exaudio  canones jApoftolo- 

37. *ro(perFarmacj»fu»traclat.trimtnal.lib.i.  rum,f  itc canonesconcilii  Nicani & iimi-  4 

tit.t.qua/i. 4 .Did.Couar.varurum rcfiiut.Ub.2,  lcs:urca hosenimgcns Illynca quid inno- 

cap.io.  nu.6.  vbi  illud  commuaicalculo  rc-  uaffc  videtur.Porrocum  horum  canonu  6c 

ceptutnaiTerir.  c6(ilnlalubcrriroavbi<j;locorudebcatcllc 

a  J  t    t^i  -   ..^  >•  m\x(kax\iKwllaautem.dij1j2.c.Ettltf>ficaru. 

Ad  L.Omni  innouanone.6.  ^^.^^^^iw**.  c.prtma.c. 

Svmmaria.  i//*/»//.^.i<r.Impcrator  coQtranacamq; 

1    fnteilenmprmfentuconfumionufecundmm£lof-  tcrocran£  viurpationcm  prohibcdam  eilc 

/nt7^eeat7oB*°rtoU  ccnlcr,&adantiquoscanones,&  eoiuob- 

t   FxZTJ^toZ. '  fcruationcmrcdcuJum,&ipfamCathoii- 

4.  Pronm,tiattmtcanonumquidcontmeatur}  cam,&orthodoxarcligioncm  cunftispo- 
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/  EftfcapornmoftaotncumbtrwtjuigMtuunnufmm  pulis,CJ.  ipflUS  impcno  COCrCCtCtur  l.l.ftpr. 

Ecdtjunvtftnt;.  defumm.Trin.  feruadara  roandat.Qupd  vc- 

Ongealiuminrellectubanccoftitutio-  roadiicitur,q^(iquiddubictatiscnicrferir, 

'ncmaccipcrcputo.quam  noftn  inter-  id  rcferuandum  couentui  faccrdetali,fan- 

I  pr crcsfci dcm  accomodcnt.Etcnisn glolfa  &oq}  iudicio ; rcad  notitiam ipfius patriar- 

inverb.prar0gati§a.Bart.n.i.  Atbe^circaJin.Sa-  chx  Conftaniinopolitani  pnus  dclata ,  il- 

ip.inprinc.Bmld.n.t.&2.Aret.n.i.cyixit\n\iiti  lam  intcrprcrationem  admittir,vt  qucm- 

quardaftatuta  auctoritatc  patnarchx  C6-  admoduorHcio£pi(coporum&Archicp  - 

llantinopolitanic6ditafuiftc,qIllynci  tc-  koporumcontmetur,vif  fingulisannisvi-  c 

metariaquadainnouationcmutaifcntkCu  ianiEcclciias(ibiiubicCt4l$,<^''</>^  &t*p- 

enira  patriarchaConftantinopolitanus,vc  quoniam.d1fi.1S.  vtquar  tcformationcindi- 

lcArchicpiicopiindiocceGiuffragancotfi,  geanccorrigi,cVdiuinaarq;  viiwrkadomi- 

ius  ftatucndi non habeat, t.Rmsh x.wprtnc.  ni mandau cuftodiripolfm^ita  fane  non 

§.t.2.(jr fin.extr.de/iro compctent. tenon  pro-  alicnumcen(eridebet,quodqui  Conftan- 

hibeatea,quzfcracl  decrcta  funt,  confuc*  tinopolttano  patriarchx  fubiccti  crant 

tudinccontrariatolli,f.4»/^fw.^.^<*»-  prajfulcs,cundcm  ccrtiorctn  reddcre  co- 

yi</«^.n6animaduerto,  quomodo  harcin-  ganturdehtsquzftionibus,  quarcx  dubia 

terprctatioadraittcndaut.  Multominusi-  intcrpretatione  canonum  motar.ad  iudi- 

a  girut aliarafciufdcm Bartoli expofitione,  cium confilii gencrahs dcrerri  dcbcbanu 
^vtconuenicntcra &fubtdcm BaW LArcr.         Ad  UnftruaiQncm.7. 
Caftr.commcndat,  huic  Jcgt  cogrucrc  fta-  ' 
tuo,o>n6iudicisfccularis,lcdEcclcfiaftici  S  v  m  m  a  r  i  a. 

fir,cognofcerc  dc rcbus fpiritualtbus.Qua-  /   ftutjjadmbitardt tnprofenuconfinutionc 

ttiSCnim  huiufmodi  rcfp6ium  VCru  bt>c.U-  2  AnfmfurmtoraEccUfimUremtmponerepotnerint. 

ttr,  auifilti  fint  kfitimi.  ctuam.  de  ord.  cogntt.  additaconftdcrationtamUoru. 

r-j    r  •      lr.  ~M—mm~m  „m;,,„.  S  CleruotdrbereoneraaonofcereMrumrerum,mua- 

cftn^exUUm.tkfenUxc0mmun.t^cotx.  rmmcommodanonrecmfenc.  T 

fentirefcriptonorccrcappltcaturiqucad-  #  /„  parUaufanem*jn,UUuuduitur. 

modumetiacxcmplura  dc  viuris.  N6  cxi-  f  mHntrunu, 

ftitno cnim  ImperatorcS,qui  tam  m ulta de  4  Qmtbm* cafibm I mf^ratora m banis clericarum ,m- 

tfuriS  ftatUCrint,<t///0/.W.^tj^,*,haS  qua>  rtfditltonem  hmbtrevideantmr. 

ftionCSapudiudiceEccIcfialtlCUVoluiOc,  7  Anclmct*tmftU$poJfmtptrm*g$ratmftcHU- 

tractari.EfttamcnilIaobferuatio,fiiu$ca-       J^jV.  ^     ^   . , 

lutuu.wiuinu,  ,  t  QmtdobttneAtmvroenttcamftneceffitmtuf 

IIOniCUfpeacmUS,pteVCra,Quadccauira  ^ld^ufnj:JtUturdereftmm7mt,ontn 

fi  noftrarlcgis  vcrba  6e  racntcmra  confilm  „mc,*,tmtur 

adhibcrc  vclimusjongc  alitcr  Impcrato-  u  c^drn,c^f,naBttmdtmunuionttr,mmttttnte- 
i  restdifpofuiifcintclligcnturiSratUUtcnim  ru^md^uucumEcfUjUcommmnehabeatJ 

omni  innouationc  CCifante,  vetuftatcm  &  «  ^n  cUr,c*adrtJlttut,ontmpontuttmmntmrt 

canones priftinos Ecclefiafticos, qui vlquc  r  Vm / s .ptacct.b.r. \  11  idl cic n  i uw,Ecdcfia 

idtemponstenuerant,ctiapcromncsliiy-  ^faihd  cxtraordinariu,autiupcnnd»ctu  1 

nci  prouiacias  fcrvandas  ciTc.  De  ftatuus  agnofccrcptcreaiccularcspriQcipesclcr» 

nullam 
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*  it»de&iEr<>fan(5LEccle£Uii^(fconc«^ 

eg€  ifnponercpoiVcr.^v/f/^T.iMi-  aa.lfn.infr.eomm.famtl.trttfcun.&ttnimu*> 

r  dexmnjitt  c.<*u* tn Ectltfiwu. de confttt.  dtuid.  Ptz tcrea  &  tertio a  n  i  m  a  d uertcdum 

».  e£-  c.fignfcaf uxtr.de forocompttent\  eft, qaod  cam  munerUm  ciuiliura  tripiex 

rcerealiqucmaimiratiOneporrct/j»  diuifioiitiquod-f-quxdi  mudcra  fintpcr  \ 

Jiorcs  HonoriUs & Thchdofius hac  fonalm, qexda patr imoniorum dicStur, a- 

enerabtlc  Ecclcfii  ad  inftructionem  lia  a utcm  ft ri t  mixta,  Lfinjf.de  munerib.& 

u  3c  ponnurriadferibattfc  Vrigttur,^  ^^r.rurfurhcccurratqu.TdamaI:i  J  fliri- 

:~t"cotidcratione pcticuit  impchdcre  tri  o,quod  illa thunera.qux patrimohiis in- 

I  us>  certo  modo  dilf  uuamUs,  ftatui-  dicuntur,  etiam  du^licia  linr.  lCam  qux« 
fctJuentibtfoIutiofTOUsauxUifipete^  dampoffeiToribusiniungunrur,lj'uc  muni- 
j.  lrapcrarorcs(iurcan  no,m  prxfcn-  ripcs(inc.u*ucnon  fint  i  quxdira  vcro  nott 
dilputamus^longo  teporis  fpatio  fibi  ni  fi  municipibus ,  Vel  ihcolis.  Intributio- 
icrionem  inclctfi  vindicaiTc, q,  appa-  nes cnim,quxagris  fiunt, vcl  xdificlis,  pof-  i 
'  cnm  tlerkis.crl  «mms.inf.prtmottt.vbl  fe ifon b us  indicuntur  i  m  u n c ra  vero  ,  q u * 

■:t  i  practorio  tudiciu  agnofosre  c  ogu-  patrimoniorum  habentur.non  aliis,quam. 
>einde  argirmetumlocupletiulmum  muaicipibus  vcl  incolis.  Lrtftriftd.f.  cum 
'.KCpoSkat.c.Agatbo.c.AdrUum.CHf.im   §.m**€T4.<dr§  feq.  Quamuis  itaquc  pona- 
c.quUfancla.dtf.fj.  ex  quib.apparcr,    mus,  Imperatotcs  non  habereiurifdictio-  < 
m  etia  all eruufe  Pontiticis  eligendi   ncm  f  m  clericos ,  habetu  tameh  his  cafi-  * 
:A<cm,quoadLudouicuslmpcrator,   bus  iurlidictioncm  in  bohis  clcricorumi 
xG.dlizaecIirarerlP6tificisclccuo<>  idquenonfolum,  fi  talia  munera  fucrinc 
valcrc  nulla  audtoricatc  Impcraroris  impofira  prxdiis ,  antcquam  ad  clericof 
ien icnte.  t.  eqo  LuJouicm, eod. dtfitmci.   perucnitencfed  etiam  fi  id factuth  hon  fir, 
idafolucioindcf  pctipoterir,q,  cum   itaadhibitiscciamiri  confihuin  prxccdcn- 
olumcontra&u.aut  quafi  contraftu,  tibus  rationibus  intclligi  potte  exiftimd 
>  velquafi  dclicto,/./.     /.  exmaUji.to.    hunc  tcxtum,  item  i.abft.ffr*.  dcffiuilcg. 
n  LobU%imur.s2.ff  d: obUg  fratl.  l.jjnf.  aiomm  4ugu/1n.  Lbr.  ti.  §. udbjc^uibeht.  tU  Ec- 
b.Lifftod.tit*  fcd  etiamnatura.necef-  tlcfiajli.  tttui.  ^lbcric.hitnum.f.Btrt.num.i* 
:  & ahi s  modi sjoblt^ 1mur.52.jf.dc ebitg.  foH Ucobum  &  Cjnum,  Bdd.num.t.  Ffdntif.A- 
. /./. §JMU4turo\e.£.dtiuft.(!r iur.  influ,  retin. num.2.  dum fimplici ter  p r o n u n t i a n r, 
njturd.gent.drciuii.in  print.&  §.  t.o  b-   Ecclcfiam  tcncri ,  nihil  prohibehtcconrVi^ 
gamunsciccundunaturafit.commo-  tutionc,item tuth.uuHttommunit^yinfr.ii' 
,  i  u  "qj  rci  eum  fcqui,que  fequuntur  4c  tuLproxtm.  cum  dc  his  caiibusintclligenda 
wvcksAiJ.io,  ff.de  reg.tur  A ;  .%.jin,ff,  dc   non  fit.  Idem  quoque  fcntlre  videnturPa- 
luu.trceud,  i.fi.uti.jS.  ejrL  exqutperfona.   fif.  e0ufjf.uum.7t.cum feq  vol%  t.x^indr.CxtL 
rif r^.##r.conlequensquoqucc Jevi-  obrcru*t.Lb.M.c*f.s*.nu.t4.  fi  iungatur  cum 

II  ,vt  clcrici.q.  vmn  cur  commodo  iti-  nu.if.  2(4ttuconfjSo.  num  <S.  FofjJeficcef.^b 
; 8c pontium,  obftringantarad  necef-  intejlut.iib.j.itmit.?. Guid.Pof. qu*ft.?S.  Ofifc. 
mrcfecrioncm,^  maximclocum  ha-  excommuni^decifPedtmone.ff  nu.*.  dum  co- 
(Vatuimusfi  tractcturdereflitutione  cludunt.clcricos  harc  onera  recufarenon 
tuMicsantexdesipfiuS)  Li.  §.con/lru4t.  polfe,  fi  rcconcinnatio  itineris  ad  vtilica- 
vupudlic^,  efr fiqmdtne^faciumtjf  dtcu-  tcm  agrorum ,  vcl  clericbrum  petriheat. 
.trtditOT.fjx  %.fn.fJk%4tu  Lfunt  rnuneru.  Sciendum  eft  t am  ch , cx  fententia  CaMren- 
de  i:t-:it. ryexcujit.mumx  tta  Panorm. Cino  fcbicnu.J.  quod quamuis  hxc  contnbuno 
tt.nuitf. vtrfidemoHco  inohuoniribmM  locum  habcar,  clcnc os tamen  non  poife  \  f 
unitat.lccltf. AEgidim Tbonutet tmtrutt.  compelli pef magiftratus  fccularcs,^. non 
^8.%At»9bfi4nt.nu.26.  verfquurtu  eH  im  minm.&C4f.adHtrfmMimmnnit.Ecclefc4f<t. 

b. Vndequod Impcratot hac legc pro-  e.cterick.eodjitM.f.eJrd.Leod.tit.  lcd  clerici 

ciat,illosad  inftaurauoncm  itinctum  fponte,qillisincumbu:,expedieht, ycl  au- 

)ntiUmteDeri,nulIammidriamiifdcm  tioti tatc  Epiicopi,  vel  iudicis  Ecclefiaftict 

rcvidcmr,  quod  dcclarcr,  rcm  vti  na-  compellctur;  quod  & ipfum  probat  Iafon 

comparataerar,  quodqt  in  communi  i.fUcetJec7ur.i.m.t4'  bf4fc.dtc.Pedem.fS. m.2f. 

(!aomttiam,ncq;fuis,ncq}Ecclefiqbo-  verffeftimm&vlt.4tttcul.  Porrofiiadicc* 

nsfeparatum  | eire  voluit,  quo  cafu nc-  Ecclcuaftici  id  raccrc  fupcrfcdercnwo  ca«: 

Xn&^ldijTdtHlm&  hJnfiAbtof  fucxdoftriiuBald;»^^rw*/5.C/^ 
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tcnfuvel retittuit.  ittm oftfci  dttt  .dccifnu.  //.   duodecimo  vique  ad  60.  quinrum  annura 
poflent eo  ( J  e  m c o m pci lcrc  capi c ndo tru-   cxcogiwumJ.athtm.iff.dccenfib.l.cum tm- 
£us  S_  Itiobilia  p r opnana.  Burfit.  conf.i%(.  tett.  vbi  noua  quacdam  modcrati o  mir o d u - 
ViHabo.in  fhefttir.comm.opm.ift  verb.  EccUfia,  ci tuf .  M  an  fiiTe ca acerbicas  vi d ct ur, q uo ad  , 
nm.2.&j.  Quodinrclliguntramtn^fiadOc  imperahceCbhfantinof  inplebe vrbana, 
S  vrgensfcauila neccffitatis.Quarde  itincrc  fi  noh  tota ,  ialtem  nonnulUrum  prouin- 
fcponcis  rcfcdione  didla  funr.cadcrn  er-  ciarum.eadem  fublacafuitj.  vntca .C.dtca- 
'9  iam  trasfcrri  poiTunt  ad  fumtus.qut  in  fre-  pitut.  ctuium  cenfib.  exwund.  ruftieis  tamcn 
parandis  mcenibus vcl  nouis nccclTario in-   hifcetriburiSyCfcf  epcis  m c t r oco mi is, vt l.t. 
ftituendis  ficri  (olctj.omnes.^.infr.dtoperib.   nt  rufhcant  ad  v8um  obftquium  dtuo.entur, 
publtc  vtdocentho<locoBart.M.i.repa-   hoconus  minime  remiifum  fuic,/./.  de  ex. 
diaugioiTa.quarhoc  ncgarcvidetur.  Albe-  aZi.tributdtb.to.  ybtCuiactUsiIlud  ecillcri* 
ricjt*.j.4rg.d.L&lMdportw.#.eod.tit.al\c-  pcutn  rciiquir.  fiunc  f  fehfum  honnulU, 
gat  idcm  fcnticnfcs  l.icobum  dc  Arcn.&   tcxt\i_,viLffn. §.penutt .jf.de  muncr.rb-bonor. 
Cynum,SaIycer. »«.3.  Bald. nu.t.  Caftr.tw.  Lvhima.C  detonit.don4t.in Cod.TneodofdJ* 
i. srg.l.fin.de quib.  munerib.  non  Lcest  ftfc  ex-   to.C.deagric.rjr ccnfit.tn dtil tonc ccnfua >a  d  m  1 1- 
tufire,Arttin.  n.z.  vbiait.feleicacofuluitic.   tunt ,  nonnullis  vero  in  locts  dciignac  ius 
tocquc  pucamus  obftare  lcgcm  maximtru.  domini,  quod  in  aliquo  ranquam  ccnfito 
%.publicit.C.dttxcup_t.muner.nu.to.  quod ille  fUb  babet, vl l.ti.& rf.tn/r  Mi.feqJ.fi. deagri- 
§.  intelligi  debcat  de  reftitutiohe  publi-  col.tj tenfit.Ltbf.it.  ahquando  vero  dctnun- 
carum xdium,quai cam nccelfitarern eoh-  ftrattllam prarftationem.quc, tn capita  ani- 
iunclam  non  habent ,  cu m  mcenibus  ci r-  malium  1  nfcrn  iole t.  Lx.C.dtimmunttat.nt* 
cUmfcrca  ciuitas  omniura  &  fingulorum  miconceolen.  Aliata  vero  figoificationcra 
{aluterh  cdbtineat ,  QUtnimo  fi  tra&etur  hibctin  Lfofmd.ff.de  ce///ib.W\t\tno  indicat 
JO  denecetTariaitincris  pnuatif  mahitione,  ctiamcenlumanouumipfispraediisirapo- 
quod  Ecclcfii  cum  aliis  communc  fit,  vcl  GttimJ.p.infr.dtttflion.imt.  (jrvendtt.Lj.C* 
puteiaucfurni, adhuc  hanc  defihiciohein  deprtuat.prad.ltb.tr. iu quoquc hoc loco ca- 
locumhabcre,vcEcclcfiabropaicefuaco-  piratio  accipienda  videtur,  fi  conferactir 
ferre  cogatur, docct Spcculat.  ///.  de  icnftb.    cum  Itg.ftn.C.dt annon.fjrtrilt.Quimum  au- 
%.nuneaittndum.verfitempontquodqudtUm  tcmfemolumcnti komani | elihutufmodi * 
vUtni*ftttm\_ArttiH.hitnu.i.argJ.fivtprep*.   capitationibusfcnierinr,  lumc  noftri  rcm- 
'nU.+.infdc*dtf.priuot.Lcumduobut\st\.item  poris  I uftus  Lipfius  in  Itbro^cui  titulu  prar- 
jicommunt.flprofocioypr_ttert*  LodborttttjS.^r  \_\X\tde magn itudtne  ftoman..,  c. ./.  ingcniofe, 
Lomnes.7.  C.deopcrtb.pubL  HincBakLquo-  Vt&cctcr*cxpOntt.Porto  tcclcfiaThct 
que mfen hicrjum,* .  Aretin./;«./.£cclcfia-  (aloniccnfis  inprxdtis,autfiquisaliam in- 
1 1  ittcos  quoque  compelli  po(Te,vc  fporto-  terpfCtacionem  admiccar^rufticis  fuis,hu- 
riuminterrccogantur,quodracionepon-  iUfmodifuudioniparercex  priuilcgio  no 
tis^tutvizfolui  dcber,  loon.dtamtcit  confil.  cogcbatur :  ledquia  fub  hoc  prattcxtu  ct- 
t46.7ianaconf.2to.num.6.Burfsi.tonf.42.ntt.  iam alii,qui adcauflam huius prarogattua? 
io.hbr.i.  vbi  infinitos  idcm  defendcntcs  honpfcrcinebaht,quosTciTalohiccnfcsfi- 
commemorar.  t»i  pcr  fraudem  aficrcbant ,  ic  fubtrahere 

Ad  L.  Sacrofanda.8.  hutulmodi  ncccffitaci  conabantur,  &  hoc 

j. ^     oau ^^'^  toodo  vmuerfum  0hus  in  pauciorcs  reci- 

■    ■_   k.  r         J*MAKt*'  dcrct,Impctatt»rcs  id  prarlcnci  lcge  pro- 

3  l>m*rfajigmfk4tuvnlncihfm.  p%(_\Q_hnc_h*_K_\ntJ.prtlttUgU.tp(.&l. 

4  QttAntum  tmolHmtmi  T^tmamtx  capitatiembm  m omnibt_t.S%ff.de 'regulMtr.tap.porro.extrM 

jtnjcrtni.vbi  comnitneUtaihditfiria  /xfti  Ltpfit.  ptlUlUg. 

CVraRomahivariisfexactiohumgcnc-        LexqUsc  fub brxtCXCU.Q  - 
ribusprouincias.maXiihcillasiquas  \  * 

bcUo  domucrant,  cxhaarircht,  intcr  aha  s/«  < 

annispro  capitcfuojitcm  vxoris.hhorum,  * 

acquc  fcruorum,  dtfpChdcrc  cogcbihcur,  f   lHter?retMti9  JlcUn,C*utci*,_-nf.mu 

malcuil  a  quatUoidecitit  anriiS;  fccniihza    y    '(hpa-t_mojfit»ntna_4e.mmo(UnlMrtltc  drptnri. 

j  An 
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Tic.  dc  kcrofanc*t.EccleC  1.  qux  fub  pr*  textu.?.  49 

fnfludtofue non frequemant UUwncs frta pruti-  fi operam^cui  dc ftinaci  fun t , non  accom  J 

UgiUpojfu?  .       ..  m©denc,dcalbodccanorum  cruancur,  & 

MnctliMu  Autioru pMgntntutM  fenttntutrHm  in  jj^q^j  ^ parces  maiori  cum  cura  &  fidc 

fiSE!&^W«^^  «P^arcpoJfinc,cognico&admUToiudi. 

fbtrAntConfenfrmAtttturtiunertdcbe^  CiOpnmaCU,Ulb qUlDUS  CgcrranC.lubrogC- 

cur.  Qua:  resargumentu  prscbcc,plura  De- 

Vm  ccflance  cauiTa cffc&usf cctTet,//*  canorum  fiuc  collcgacoru  corpora  Fuifle.vt 

omni./jffdeadop.LUcet.42.%.eaobugatio.  dcfunclo  vno  cx  lllo  collcgio,q,  maiorcs 

procurator.ljidu.u.o.  §.penuU ff.de excuf.  redditus baberec, alium  cx  tnfcnori colle- 

ap.emm  ceffante,deappeU.  &  racto  cutufq;  gto,inquifitaprimu  apud  prasfc&os  colle- 

ltitutionis  velpriuilegii,ipfamdtfpofi-  git  ipfius vica,&aliisqualitatib9infupcrius 

icm  definiar,/ ita  depofittoni.sffdeadmi-  coHcgtum, & cjuod  maiorcs prouentiis ha- 

crpericJ.miUtesa9rum.1s.ff.dere  milit.L  berec,adfci(ccrcnc.  Hic  vcrus  &genuinus 

pAtcr.77.§.duUtJJimis.ff.dtUgat.2.  Ladige  noftra:  lcgis  fcnfus  vidctur.Porro  vc  cideni 

,%.quamuis.ff.deturepatronat. re&eatque  fuavtilttasconftarepoilic.non pigebic  hac 

ine  Impcratorcs  bencficia  f  dccanis  difpofittoncadaliasquzftioncs.quxquo- 

: confilto  cribuca,vc Libi  tinx  tanto prd-  tidicin  praxi  vcrfantur,dcflc<fterc.  Infcruc 

cm  opcram  accommo da  epofTint^Y^-  ehimnoftri  Do£rorcs,vr  Bart.  ri.i.  SalyCJf, 

&fancimus^itemNoucH.  sp.  §.primu  i.Caftr.»*./.  Arctin  riu.i.  Bald.xr*.  j.  Alex  V. 

f  &% «pw///,haclegc atcp  rinecircum-  Jcriniarios.tnfr.deiefiam.miUt.n.j.hlonibid. 

buc,quoadmunus,iubcuius  vmbradc-  nu.j.  Abbzseop.s.deiucliciu.  Fchn./» rubr.de 

(cebancimplercnr.Quj  finc  Decani.de  magtflru.  Horat.  Luau*  intracl.  de priuiieg. 

bus  haclcge  3c  /. 4.  non f  vidcntur  Ac-  fcholarum.cap.finnu.s-  ftudiofuranoadcun- 

fius.Albcr.Bjrt.Bald.&alii  intcipretes  tem  lcdcioncsfantcccfrorum,  priuilegtis  • 

jllcxiflc,  dum  opinaturilloscanonicos  /cholaribuspropofitis.nonfrui.  Liquc  co- 

r.QUodfancamcntclcgis  noftrat  &  rio-  firmari  poteftau&oritate,  /.  m  hononbm.g. 

latuquasaIlcgauimus,&fignificationc  ffJevocat.&txcttft.mun.ciKiAtx^ivLt^xitc- 

usVetbi^alieniifimuci^Q^Uamuisenim  las  &:  muncra  tordida  illis  philolophis  re- 

nnuliis in locis  cuiufq;  cotubernii  capuc  mitti,qui  (c  vttlcs &  fi equctes  per candcm 

:canumintermiliresappellari  animad-  ftudiorurti  fcctam  comendentibus,  pr«- 

ti m us, /.  1.&2  .JeDecanis  Ubr.idM  archi-  bent.Eodcm  percinet  l.Jiduns.  6.  %.tfrphilo- 
jfbytcrcx  rcccptoapud  Ecclcfias  vfuZfc-  fophos  ff.de excu /T icem  Lfempers  %.hoectrca.ff 

ius vocetur.iamc  nufqualocoru fingulos  de turetmmunttat.  & %.erani.  rfr%.Uce't.l.Jcri- 

nonicoshuifumodi  nomine  COprehcdi  martes  tt.C.deteJlam.miLt.Quz  m  re,quam- 

elligimus.Etenim  vccxnoucllisanobis  uisnonnulltdiirencirevideancur,vr  Gemi- 

fignacis  cdoccmur  ,atq;  fecia  obferua  niAnaifinproamio.Ub.f.pofigUjfPail.Vtun^ 

c Andr. Alc. Ub.porergon.i.cffn. Cuiac/./.  Ancharan. Ioan. ablmol. &alti  abeodem 

it  ceBegiat. ffrcortofrot.lsb.it. Goddofr. hte  Horacio  Lucio  relati ,  tam  e  n  obftanr  argu- 

\lejj.  B  n iT  &  Schard.  injuu Lexicis,  eran t,  menca  pracfencis  Icgts,&  LgcneraUter.so.  inf. 

li  curandis  funeribus,  componendo  cor-  iit.prox.  Lfiquis.C.dedomefttcu.  lsbr.12.cop.ge- 

>re,porcando  pberecro,  lcclos  ftruebanc,  ncraLtcr.i6.ouafi.i.in  verb.nondiuogantes,cap. 

ifta  vclcumulosfaciebanc,feces vcl  lumi:  eumexeo,dceUc7.  in  6.  in  verb.  Itteroru^Jiudio 

ria funeri  praeferebanc,  auc  aliam  opera  injiftcntcs,  &  mulcz  alix  lcges , canones,  & 

uabanc,  qui eciam  aliis  hominibus  dice-  raciones.quas  pcoponimus  inconftit.kibiu. 

mtU&KamsopiaJuyveJpifonesfofforii^bar-  inJr.nefiiiuspropatre.Vndeprovonalutio- 

ta.  Porrocumhorum  hominummaiorj  neftacuo,priorc$  Dodcorcs  intclligcndos 

:o n u e ni rc t , elfe t  f reque 1 1  a,  & mulci  eiuf-  eiTc  de ftudiofis,fq. negligenrius  audicoria  7 

m  ofHcii  imaginem,  vc  cribuca  aliaque  frequc:ncenc,&  nonlongo  cemporisipatio 

icra,quib*huiufmodiDecahi  ,itero  col-  omwam^g.d.L/i^ukC.aedt>meJ?icis.  Qua- 

7iaci,dequibusMr/.tw«M.  C.decoQegiitMb.  cumaucemcemporisdcfiniridebcar.id  cx 

vbihaeclex  pene  ad  verbu  repecuur^Sc  concumaciafcholasnonadcuncis^&jppo- 

tnuU.C.decommerciu rjrnHrcatoribnsyfoluti  fito du<dem,&aliis circumftantiis xitima- 

enc.dctrcaarentihuic  fraudilmpcraro  dumcrit ,  nam  fi  domi  ftudiisinuigilcc,ad 

s occucrendum efte  cxi ftimar un t .  Statn-  lcgis noftrz fcucricaccm non  pcrcincbic,<K 

ititaqucvcrcciaminccrDccajiosrcccptii  cidcfubUcnicricracioncsw»/7//.^4.^. 
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Jo  Commentarii  Petri  Gilkenii  ad  Lib.I.Co  A 

detejlem.miUr.n.7.  B*ld.l.ftcumdtes,*lusinci-  *j  0mn,4pr*d>ap,onecef*r,ufim£t»m 
fit,qntdtamen.2i.%.ftarbitcr.infin\tf.derccep.  hgatavidert. 

ttrbitr. Hirtt.tmctm d.trecl.c.fin.n.p. S cc u  nd o  36  lm  mmrm mmmimlt  ef. 

coll.guc  ex  prefenti  lcgc  B .rtolus/^.Bald.  *7  ^*"*'1™™*»  tfannbm  i*dtcrbmfc<I<fi*- 

»«/aftrI,.Aret.»L.Sa!yc.»*.iX^  ^u^atemdtmfim^f^mm^ 
St       i    3     zr  .        ,    1*"""*  &*VU  fim  centnbutionu  cemtertt. 

•  ^  ^/^.monachumtadaltcriujmo-   „  /„te//eflm c*p.n,*m,nm.&cutd*trfm.dtimmm. 

naitcr.iregu!aafpirante,dcbcrerequirere  Ecdtf 

c6fcnfum  Abbatisciusmonaftcrii,cx  quo  *f  J»terpraatioc*p.ckruis.dtimnmn.Eukfm6. 
migrat^qiic"  tamcn  n6  putant  neceflariu,  fi  i*  f&f™pr*citr*vt,ut*ttmp*bbcam,n*£tm  m*~ 
addurionsvitzcoenobiu  dcflc&ctc  velit:  TTHf'' 
hoccaIurufficcrercqu.fit.onem,quamuis  *'  ^^Z^mt1£m^^ 
auaoritas&confcnfjsAbbatisnonintcr-  J}  Dtl,ck,f*o,**florestenere. 
ueniat,  Up.  Itcet.  de  regmUrib.  Qux  traditio  34  Quando ,mtlUg*,*rtot* vnimtrfiimdtlujmiftf 
quamuis  VCtafit,  tamcmco  iudiCtOCxhaC   3S  Pralatumiet,trahendoEccUfianecerenonpofe,nifi 
JegCClicinon  poteft,  quod  non  Vldcatur  *dh'be.u,uredefin,t*tfilemnu*tet. 

I.npcratorauaoritatcm  primatum  collc-  s*  I»rti>tt*1»*r">Mupr*UttcmIp*mnocert. 
gli,vndequisvocaridcbcat,deudera  e,fed   37  'ZtlfZT^ 
iud.cium.llorum.vrfc.I-c.tcxponanf.an  rmm*tmmmjmmmm- 
idoncus  fit.  Quod  fi  ramcn,  cu.  contrar ia  }e  JntcMlm  h*im     ftc*nd*m  -B*rtol*m,pr*U- 
cxpofido  raagis  arndcat,non  exiftimo  il-  t*mcum(onftnf*c*pttuhdthqmfe. 
Jamabfurdam:  ftatuotamenilludpcndcrc  99  E>fitnfl,oSalycstie^Cafirtnfit. 
Cxlcgibuscollcgii.  *°  CHlP**"®*™d*nt*xatttner,fi'itre. 

41  'Dijhnflte  aufleru ,  tnterefe,  *n  nauit  fitpr*I*ti, 
*n  veroEccltfi*,vt  prtori  c*f*  namis pmbhcamr, 
*onpoJier,ori. 
4t  Jgnor*nt,*m  non  effe  ebhg*nd*m  Ugtbm. 
43  fnakxperalutm  dtcUrauontmrtctptU 

TC  X  difpofitione  prsfentis  legis  tria  prr> 
^nuntiatapotiitimum  coll  guntur.  Pri- 
mo,f  wtUtatcm pubUcam  EccUfu  commodie  1 
ettineftuortprstftrcndam.  Sccundo.refiriptM 
centra  im  tjr  vttUt*temp*bl.c*mtmpctrata,re- 
pudtanda  ejfe.  Tctt\o,culp*m  M prstUto  centra- 
tlamneurcE-dtfu.  Pnroac6clufio,tquam  * 
hoc  loci  confirmant  Caftr.»*  /.  Bart.  Bald. 
Aretin.Salycct.i» fuis fummtrtis.  Ofifc.<&- 
eif.Ptdemont.log.  num.f.  quod  confilmm  ad» 
fcribkur  Nicolao  B  dbo  ciufdcm  confil.i 
pre.fidi.vbi  idem  (entientes  rcfcrt  B  ald.Ri- 
pam ,  Bcllamer.  Parpal.  Curt  mn.  &  alioi 
Villalobos  tn  Thefcomm.  epin.  ite  verb.  Eccle- 
fu.nu.3.  Emanucl  Soares  in  cod.  vtrb.num.3. 
vbi  banc  fentcntiam  communem  renun- 
,T  ,         „.   ,  , .  , ....  .   tiat  *<*ncHc.Burbt.iMmeMdJtaiem>cireM 

^   ^  ^.Franciic.V,uiMs/«^.rV^«Wr- 
tp  Quafunt  neceffuatit  etiam dtt  dominico  txphcafi  h>ctofmgt&MdWj1rm&imemtvbi  multos  m 
pojfmtj.  hanc  rcm  zWcgnt,  Btnedicl.  dccap.  2  in  verb. 

lo  Jn toteutrtgtntriptrJptcitmdtreg*t*r.  tlertci.nu.2i.K^fnir.G*tl.Ub.2  obftr  s2.tiu.14, 

/1  Hona  to  pertmerevt  opt*t*m  bt*tu*dmem  tmni-   i/emobftrji.nu  j.  Htppel.de  Marfil.mfu* pra- 

JX?^^T  *  l        c-    *   *<rimm*k,%.*Wedte**mm.M, emmfea.Eerd, 

i5  Omnt*bon**dconfer**su>ntmkmm*nigtnerut*-  ***<  BertoU.nuUm.C.dtdcCuUon.ltb. 

c,te*ffeihv,deru  *»•  pcrillum  textum,&  ibid.  quoqj  loan.d» 

94  N*t*r*mfemperocc*p*t*mtJfe  in  ceftruationtfmi    P)atca,Ia(on  LpUcet.j.ht  tuul.num13.tjf  14. 

^comun^nttmfetnjiuut*,  Innoccnt.  in  eep.  nm  mmm.  dctmmumt.  Ec* 

tkf 


t 

s 


cxlcgibuscollcgi 

Lex  iubemus.  10. 

SvMMARlA. 
Vtdit*temp*bUc*m  BccUfia  commodis  *t^fimtri 

prafirendam^. 
tsfuftoret  <jm  hane  concUfionem  defindanL, 
*s4 wfloret  contraria ftntenti  a,  &  argummm. 
4    Bon*  p*bl,c*mpa*cor*m  commodu  prtfind*  ejft. 
j    *Non  tjfefalttbrititam  mtdtcinam,  j 'plm pn  turba 

tnfirmo,  bonoi,q**m  corr,g*t ammofis  malos. 
M  'Nectffuatemltgesnonhabert. 
j    Sufcpttndt  bttit  a*clortt*tem , 
/    Tec*num  effe  neru*m  bellu 

9    C*/*rt>f**  fit»'  C*f*r"  reddL  . 
\o  Tatntxutrtnatm-altobtdttndum^. 
U  Tmrptm  tamparttm  cnftrt,  qmt  c*m  fito  toto  mon^ 

congr**tj. 
12  Tr,b*t*ma,*macler,cujSlmi. 
\j  Denm  trtbut*  non  recmfiife. 
1 4  A  m*ror*m  vigiltitne  clencos  quidtm  txcufari. 
l/  Qutm(i*eprox'mufuu fubutntrt dtbere. 
U  tstbfurdum v,dtr,/ipcc*m*cmr**ntu}*ierfit,i** 

perfivarunu. 
17  isEdu  Jicrm  temport  beOt  tn  prtp*gn*c*J*m  con- 
potesl. 
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Tit.  de  facrofan&EtcleC  Uubeftius.iok  fk 

tlefHmito*fjtn**.4  &y. Parif^p/. *.  bcfliui cehfcri  dcbet  illoHj  ptofttoUW»,kjui 
V2.  Francif.B  i  fat. confiif. nu.jj.&fy. vbi  beUi Formidihe  vhdiqUecircUmltrebehifc, 
ciuno  celhcurdc  communi  op;nionc,allc-    &  in  prifcnti  pcritulo  vaforiohis  toruiSjp- 
gjt  Ahchatan. cohf.g r.  Cachctan.  Francif.    uinci^.cxpugnationis ciUitaiUm,aur  maiO- 
abAretio,  Alban.N\coI.Fdrafium&aIios,   ris  mah,malint  cum  amicis  opibus  pcrirC, 
Hcnric.a \\o{tntn%\.inf»*f)»opf{c»dtd,cdp.  tquamcollatiohefaftaCbmmUhe  difcrim* 
j-co*t/.ts.* 2.f»btit&.C.  Accedam Patpalci  dcpcllcr e,coh t ra  f  /.  i.Jfitdkg. Rhodiam.  dt  * 
Jupr.tn  LpLicti.106.  Francif.  Marc.  dettf.4S*>    iaciu.^.cutn  ih <r<^ri*,cUm  falus  corpori»  at- 
n.si.ptrt.i.  Plocius/ // q*d*do,p.».S7.C.v*de   quc  vitx  r  nhibtisfortunis  hrJkponeda  h  r, 
vi.  $i\ro.c4*f2(r.n.io.vol.2.  ^£gid.Thomat.  tftnctmut . i7.infr.hoc tit.eap.di/pitcct.jS.quofl, 
i»ir$a.ituUea.  %.  txecclto m»»ctum. **m.44.  4.  SeCuhcro  rcberimus^uoa  &  lupra  l  td 
Alberic  de  Rofat.  i* fuodtSltonorio,  i*  v&-  i*ftr*tiio*es:7.  **xiit*l  idmohuimus,  inttt. 
bo.pedigium.  loap.Pctr.de  Fe rra r .tnfuaprt-   CUe  1  n  tc r  obligationtm  tf Ullem  &  n  a  1  u  ra- 
clUdu*JormdtUtOnuretUt,fuper  vttb.iurt  do-  lc  m ;  q  uam  uis chim  dcrum  a  ihri  id  1  3  lo ne 
Vtlqujtfi^  Nicol.Eucch,.^  >W dVerifi-    1  mpcratoria,atcJuc  cjuiIi  cohihcutione  c x- 
$  *ti6i*»J.  Diilentiunc  camen,f  &  Ecxlcli.e   cmtum  pOrtiolas  1  nort  tarhett  propterta 
bartcs capeOunc  Panorm.  d.  cop.nm  mtnut,  confecrariuro  brit,  il I u m  haturale  vi  ritul u» 
deture tmmuntt.nu.i6.d-fq*  idcm  Pjnorm.    &quod  onCrisihde  «hfttrc  (olct,  recufa- 
conj. '}.  Lb. t.  Hoftien f.i*f»d/*mmd  Jit.de  im-  re pofic. Etcnim  ordo  haturalis mortaliurri 
munittt.Eulcf.  Ioan.  lAontch. C4p.ge*ertti-  paci  accommodatus  hoc  pofcic,  vt  fufcipi  - 
ier. §.*$*»?***. s4.q**JI.i.  Zabarcll./*//  c*p.   endtf  belliau&oritisapudPrihcibes  fu,jj.  f 
*4*mi*M.o»tfJ.dtimm»*itAt.Ecclef&i*ct.   q»dfi.t.c.qmdcutptt»r. verftfdo  tdmr*.Potco 
/i.**\f/.devUd^St*efl.cieric.C*po\.defcr-  cum pccurtia  fit f  ncruus belli, non viden  • 
wtut.u1t.nu4S.  Alfonlt  Aluarcs  tn  thtfd»r.   tur  clerici poflc  abnucrc,  quo  rainus  prd 
cbrttlun,rehgton.cAp.]6. nu.it. crfcq.  Sylucfr.    modo  fubitancideiua?  cdtfibutiori'  paicar* 
infUifummts\nverb.immuntus,bz  multi  alit    N.im,vr  iii  Di  A  Ugultirtu5</  cap.  qtit-itulp.i- 
tcJati  a  fiutlato.Ripa, FcilaGo^ aliis  fupri  t*r.  ncque  Ioanncsabarmtliubbt  diftcde- 
dcfighatis. Idem  quocp  vidctur  fentirc  Ca-   remilttcs :  & Chrtftus  rribura  Cirfari  mo* 
ftrcnf  ctnf42f.au.S.ejrfiJ*ao»u  Kt  hxc  lcn-    nec  rcddi ;  quiaf jpptcr  bclla  ncCClfitiomi  9 
tenciafuisargurhehtishdcatccEnimucro  licidipcdiuirtprxbecUr.Huic  decifionire> 
£icciT«mt  ncgorium,c.  ata  miaus.  drcap.td.   fyondcntj.i.jf.  td  munntpit.  l.t.  jf.de  inf.ffr 
Utrfut.  detmmuntidt.Eccitf.c.i.  tod.ttt.  tn  1.  fjr  i*r.  %.t*tndt»rtUe.  ejr  $.  imphiium.  t»m  l.fctj. 
t.cUrtc.tbid.e.q»tnq»tm.dtctnfib.tilt.g.Cigene-   przceptacilciurisniturahs.vt  pain*f  pa  18 
raln  r:$.noutm>n.i6.q»*(t.i.Lt.& 2. prxtcr-  rcamus, &  etus  onera  furriheimus,  rnaxi. 
tAzmhcnuittm nuiUcomunitMJnfr.tif prox.    me qu* pcrtinCnc ad  traquillitatctrt, & fa* 
item l ' pLctt :  r .(upr.hoc cod.ttt :  quo (.opreiicn-   lutcm  totiUS  rcipublici' ,  curo  6c  remune- 
ditur,  nilid  extraordirunum%aut  iuperin-  ratiovirtutis  in  bello  nauatar.merces  exi- 
d»£um  EcclcfiaaghoIcere.Njscamen  fc-  mii  laborisVocecUr./^/ir^  i^.  %.fi*.tf.dt 
cuticommuncm  opinionc,illam  potiore   dontt.  Tcrtio  moucmur  aUiroritatc  ap. 
elTc  ducimus,&  aucioritatcillam  defehde-  qutcontrt  mora.  djhs.  turpcin  omhtm  par- 
tium,  &  rationu  atq;logam  prifkTo.  Eie-   ccmf  cehferi»  fuotoci  rion  congruchttm.  jf 
nimnacurahsraciodictar,  bonum  pubiicu,    Cum  itiCjUe  vniucffi  in  rrpcntino  belli 

4  f  quo  ialus8eincolumitaskdeinde  Vcihcas  mocu,allc  aiia  iheUicabili  neccllnate,  qua 
omntum  ccia clcricorum  concihecur, pau?  prouihciz  v rgcan t ur,  dmhes pro  patce  lua 
corurocommodis  pr*rerendaciTc,**^e*.  contribucre  teneantur,  vt  L  t.i*frd.d  qui- 
rcsq*d fubidctnt  refitt»tidni.i*fcdmm»».  de te-  bni  mun  r.  no* lctdtfitxcbf.  t.t.  Cod.dt  Htutb. 
gttU & fidctcommiffl ft Ucut.  14.% fi* ff.quem-  *on exe»f.&hdc ndflrd /ege. con lcqucns q uo- 
a-lmod.feruit. amttt.LLuctu4.it. ff.dccuttitvn  L  quc cifc, v]dctur,vt &  clctus m  partcm  co I - 
uemftverber»t»m. t$  fderci  vtndutt.lft q»£-  latiohis  VOcctUr ,  dtcl.  tdp.  q»id c»tp*iur,  2}- 
doJ.infr.deopertb.pubt. L t*rtfgc*ii*m. 7-%>&  qtutft.t. cdp.fi tributum. tt. q»*ft. s.  vbi  Diuus 
gencroUtcr.ffJcpAcl.LtutpublMm.iS.jf.eddJi  Ambrofius  hxc  verba  protert :  Si  -firtb*  ti 
Vnde  quemadmodura  illa  mcdicina  noh  i**»  ptitt I*ipetdlor \*on  ncga*ut\  dgn  £  <lc- 

5  potcit  cilcjuiuDns,  quxpiuspcrturbctin-  ftdfolunnttributum t  cnB.co»*e*uf.  tfc  Capife 
rirmos  bonos, qua  COrrigat  aniraofos  ma-  trtb*t»m.2 t^*dfiii*.L  itt  VciBa  fccjuetutai 
\os-tJU»f4ttii*j< q»dj.4.yifr<\*o<ii  ititam-  Trtb*t»*ti*trt tifcutftftMtt  Pttro  ta»e*im 
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tii,qu\*de  exterioribm fim,  qu*  p*l*m  cumflk  &  focis,qaorum  eura  &  propugnacio  flhV, 

ipf>*Tc»t,  EuUJUtrtbutum  rcddit.  2(on  tmtem  quam  raaxime  cordi  eue  dcbcac,  c*fj.  dtft. 

totum  ptfcem  tuffm  tU  tUre  ,fed tuttum fixte-  s7.  cum  &  pcoximis  f  quiique  fubuenirc  \\ 

rtm,qui  tnoreeiminuentm  esi,quU  non  EccU-  cogatur,^.  qutft.  3.  c*p  ncrt  ra  tnfirendu.cap. 

(t*  d*rt  impcratort,HOH  ?ontifit*li*  *pex,  qut  in  qui  pottfi.  t*p.  *b  Imperotortbm.  Quod  CUtH 

'  ure  t*pttu  EctUfi* prdtmintt tfubiici potcsl  Re-  ipfe  Panormitanu$,& eius  fc  n ten tix artcr- 

gikmiftdftne  vtdiximm,quod inortpifckin-  rores,coneedant,alicnum  a recenicndc- 

nentturtpro  Petro  ejr.Dmino  d*ri  iubetur,qui*  bec.quod  negent  clerici  facultacesadcauf. 

deexurtonbm  EctteJU, quod  tonftttutum  *nti-  fam  contributionis  pertinere,  fi  Chriftiani 

quttmeti,prop*ceejrquittt,qu*nostueriejrde-  nominis  perpetuus  hoftis  Turca ,  vel  quis 

feu/are  stebcnttlmper*toribm perfiluendum  tst.  alius  |j b crtati,  acque  falutiChriftianorucii 

Qw bus  fim ti nu lunc  qux  fccipca  reliquic  fmmineat,  quafi  pecunix antiquior  cura 

D.  Hicronymus  tm  commtnt*m  fuo  fuper  cffe  debcat,  quam  fperfon*  &  (alu  x\s,lfin  ttf 

tMttth*um,e*p-t7.  cuius yecba  fubiicirous  t  cimm.17.hot  tit  tJnfiruorHm.ro.ff.depetnkAd- 

9  Dominm^utfitrejrfitundttmcmm&fitun-  o^eco  abtoru^iudjcariporeft.quod  ide 

dnmfptruum/ilim  Regis  crat,vcl  exDxutd ft.r-  1>2  n  o  r  m .  ik  c*p  CUm  Eccftfte,  de immmttlt.  Ec- 

pt  gentr*tm , vei  omtmpotentu  verbum pttrk.  ttefextrkfaeVuretmmHnie.  p©jt  Innocent.fic 

Ergo  mbuttt  qutfiRcgumfiltmnon  dtbtb*t\fid  Hoftienfiargj cius  tcx tus ptofite*tur,t em - 

qut  humtUtuttm  cornit  *Jfitmfir*tt  debuit  *d-  pjum  diuirttVnnmini  (acrum -f  pofiein  ca  17 

tmplert  omnem  iufiitUm ,  nofqut  infelices  aut  ftrum,  vel  propognaculum  conucrti, 6 ar- 

Chrifit  ccnfcmur nomine  ,cr  mhd dignum  ftui-  dencc  bcllo  ftluns  prxiidmm  in  hu infmo- 

ommt*nt*m*icfi*tc:iBe pro  nobkejr  crncem fit-  di  munuionr  conttitui  poflit.  Vndc  iane 

fiinuit,ejrtrtbut*  rcddtdit ,nos  pro  tUtut  hono-  cxcipitnotiflinium  axioma.fi  veraffunt,  11 

retribett*nonreddtrnm,&qu*fifiltiRegis*ve-  qu* imagincm  vcri  minorem  habcbant, 

HigUtbmimmmnes  fmmm.  Quarto  non  rae-  vtiquc  credcndum  ciTe  in  eadora  caufTa 

dtocrcm  cumulum  huic  adlcrtioni  dabit,  vcrlari ,  quac  maiorem  verifimilitudinem 

LmmSme.  C.  dt  imrcpubl.  tjt*ng*riu. (ibr.12.  cu-  fcabebant, Uf.  cmmincnmOu, de  tUS.  tuthcn- 

ius  vecba  etiam  fiibnefto:  7(yffm ptnitmcm-  tk.  mutso  mogis,  hoc  titnl.  L fiqmundo.  //.  CteU 

tuJUIntorMnufemtugnit*tk,velficrof*niI*  Ec  dtttfttbus.  l.finon fiuguli.s.i»fr*.fictrt.pet*t. 

tUfi*,vtidommrtgt*,ttmport  txptditioni*  ex-  cum  plane  inconueniens  fit,  rccuCarc  cri- 

tmf*tiontm*ng*ri*rum,Jeu  p*r*ng*ri*rum  h*-  butum ,  vbi  cedendum  fit  pouc/fione  fa- 

bet.  vbi  Barr.loan.de  Platca,  Iacob.Rebuf.  craardis,contra  c*p.  cenuenhr.ej.  qmnftumJt 

Iacob.  Cuiac.  tradunt ,  hanc  legera  benc  Sexto,  quod  cum  dies  Domimcos ,  qui  ex 

pondecandam;  Scfimjlcmadiiciunt  fubci-  diuina  inftiturionc  ab  omnibus  f  opeci-  ip 

lxi\o.deqmbmmHneribm>vtlpr*fi*tjteminiU.  bus fccuiiibus cxcufari  dcbeat,  habeat  cx. 

,     teetfitxcuf.Lb.  tt.  vbi  idcm  Ioan.de Platca  ceptionem  fuam,  fi  neccfiitas  vd  ptctat 

cx  lcntentia  Innocentii  probat,  idem  et-  contrarium  fuadeat, cep.ttcet.&ctp.finulen- 

iam procederc  deiurc oanonico.  Qumco  tr*.deferi*,  negcmus  vlUm  rclaxarioncm 

eoohrmathancconciuGonem,M/.a.rx/.^f  jn  priuilegio  elerical1.  Sepcimo,  quod  L  \ 

, ,  w«wiwMf//.dumdcdarat,nuIIumperRo-  pUcet.f.  hectititU non  folum  non  infcingae 

14  manar,vel  Ecclcfix  ffux  nomcn ,  aut  alio  hancenuntiationero,  fcd  plane  ccrcam  & 

modo  cxcufari  a  murorura  vigiIiis,fod  o-  indubitatam  rco!dat,dura  ftatuit.canoni- 

rnncsad  hoc  genecalitcr  corapelli,  quatc-  camillacionem,quam  aducntitia:  neccui- 

nuscunaisvigilantibusraeliosvalcatcini.  tatis  faccina  repencina  popofceric,  eius 

tatiscuftodiaprocuraci;qucmccxtumne-  fundionibus  adfccibendam.  Vnde,  fiue 

dum  aliiDoftorcs,fcd  &  ipfc  Panormita-  huiufmodi  cohcributionei  ordioaniimu- 

nus  ica  intclligit,  vt  clecici  inbelli  acdocc  nccibus  expcnfa  feramus,  quod  puco,  *r. 

lt  roetuptopofito,ncciuicas, qua  incolfit,  gmmJegumyde qutbus memimmus,tn  L pUcet.f. 

impetuhoiiuraoppriraatur.rccuiarenon  !>//</•/:  quibusaccedunr  l:qu*ro.2S.fdev- 

.  podint,  quo  minus  ftationis  &  vigiliae mii-  fifrma.  Uget.  i»  verb.  tempor*ru  mdthonts 

noscura  ceterisfuftmcanc Idc^ confirmat  /. vin.  +f  de  vettrtm.L JtUi.fi. *dmmmcip*l. 

ctiam  auccoricace  X^snmHm.C.dttmrfpmbl.  L  rtfiripto.i.ff.demuncr.  ejrhomer.  §.fi»eL  vbt 

Lbr.u.  &quod  quilibet  tcncaturpatriam  dc  diuecfis  contcibutionibut  fit  mcncio, 

luam  dcfendcrc,  maximcfi  inrentcturpc-  quac  ideo  ordtnarias  ccnicnd*  func  ,quod 

xiculum  viduis  6c  orphanis,  pra?t«ea  aria  audoritatclcgis  pcxuiia?  talcm irnpoiitio. 

MM 
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Tit.de  facrofatt&.Eeclc£Uubcmus.io»  J) 

hemreeeperint/ t.CMvtttt.munir. tiktt.-  f  mol.laton,  And-.G.tiI./.£r. j. eap.a.ntt.s}. 

l0  fiuc  cxrraordinariis,V'.roquc  caiu  confta-  Sutfst.tonf  /ftf.»*..r.vbiaIiosreccnfer,quod 

bii  adferrioni  noil i  x  7 1 ua auftoritas ;  nam  illc,  cui  datur  immuniras,  non  intelligatur 

cunigcneripcrfpeciemderogetur, tintt-  IibereiTeabillisoneribus,qucprancripem 

t9iurcJo.ff.de rtgul.iur.t nOntB nouum.  *t.tf.  &infoliraemerfcrint,d/£»w./jtf)7*  H.yS.  §. 

dt  Ugtb.  co  n  f<  q  \  cm>  quoquccrir,  vt  di  fpo-  jinMl.ff.dtcontrtheni.tmt.  Quod  cum  ita  fic, 

fittolegis^/irr/interpretationemabhacle*  vidcntur  &  Ecclcfiaftica  ptardia  intadem 

%cj.idinfirnaione.t.ntmintm\hoctit.icz\i\t  cauiTaetrc,cum  ius  natutalctiramurabile  i# 

legib  js  a  nobis  co  umemoratis  accipiat.  fit, § finsl.Infltt.dciu'rjt*tursLgent.tfttuit.  6c 

4J  Octauo^quodcUTibanieo  pertineant»vt  rcsfempercum  bnere  fuo  tranfeat,//.  tjr 

"fi\osbccnt,t.bon>rum.4o.ffdt vtrbof.ftg.  id  W  tit.finetenfirfrrtUa.  (jrttuthtnt.fed rjrptri- 

eft,vt optatam beatiiudincm &telicuatem  tuUtm.Lobfifltrt.Cod deannon.Ub./o. l.final.c. 

omnibus &  fmgulis  adferanr>  8c multis  ho*  demunertb.patrtmon.  Vottoint.pUcet.rjr  t.*d 

u  ncftiatqj  mlitatisfinib  is ^ppofitisilJeprje-  M^rWto*«w,admonuitnus,in cxigSdisha- 

rerritdcbeit^quicxccMat^&viluaquafi  o-  iufmodi  fun&ionibus  clericos  per  tudicc 

n  1  nc  s  co  m  p!  cct.i  rur,  /./.  §.cutw.  f.  de  tuf}.  cjr  laicum  diftringi  n  o  n  d  c  b  e  r  c ,  /*/> .  ditigtnti% 

iur.I.2.%.noutJfimt  ff.dt  orig  iur. Lz.ffdeUgib.  deforo  comptt.  icd  omnera  rcm  vcl (ponrc, 

LbonafiJts.jiff.depjfiti^  natura  ipfa omnia  Vcl  interueniente  Iudicc Ecclcfiaftico  ex- 

animalia.fcucium  dcniqucatq;  vlum  tcrras  pc4\cnd*tin >d.tMp  nonmtnut.txt. deiurt  im* 

hominum  gratl  1  comparaucrtt,  /. mpt tudu.  munitst.  Cctcrum  fi  ca  necrujtatis  imago 

rt.ff-devfur  frfrttft.  I.  vttuttfS.ff devfufruB»  oculis  obuerfetur,  quxcun&arjonem  nul- 

vidcancuttoinnia  bona ad  eoicruationcm  lam  recipiat , hic  minus  culpa?  contrahcre 

humani  gcncris  &  focictatis  hominum,/.  illos  Principes  conftimerem ,  qui  ius  fibi- 

ve  vim  j.fi.deittfi.ejr  /«'.cacircafT  cta.vt pri-  metipfis  dicercnr,<r£  /./.  C.  quand.Uteat  ftfe 

mum  ieruian t  publicis  vfibus,  6c confcrua-  fntiud.dtftnd.tttm l.ftquu  C.ff.  dtimnfi.tupt. 

tionibonipublici,atq;falutisomnium,/./7  rjrirr.fait.ttfiam.  %.qutdt*mtn.l.ptnuUm  .ff. 

UctU.t4.ff.q'4tmndfirnit.  tmttt.l.ft  jutnda.  S.  «d Ug.Cornei.de ficaritsJ.finaLC.de  munerib.p*' 

infr.de  aptrth pub.t '  i.$.viJtmpabUc*ffneautd  trtmonta/.Uhr.io.modo  tamcn  ln exuCtione 

tnlat.publfitt.LLutiut.tt.ff.deeuicl.tumftmi-  habeaturcompctcnsmodcratib,vtproiu- 

hlr.  Dciudcvrfcruianciis  quibusexconfti-  fta  proporrtonc  ad  collationcm  Ecclcfia- 

tutionetUrisgehttu.nteciu>li  obucnerut,  fticorum  bona  adiganrur.  Porto  fi  Eccle* 

lexbocturc  j.ffdciufi.csiar.Vndcqwcmad*  fiaftiti  ludiccs  monitidctrcctet  huiufmo- 

moiun  nacurapcr  fcferuitutemconftitu*  di  contnhucionc,aut  periculoie  tergiuer* 

crc  ooftuJMfia.l.infUmms. 2  ffdtaauspln.  fcntur.hoccafiiiudiccmfecularem  partcs 

*  aretud.  .cacumicmpcroccupacafictmco-  fuasf  accommodare  poiTe,  cum  ceflante  lf 

fjruanonc  fui  &  comunftionis  a  fc  infti-  vno,implorarialrcriusauxiliumpoifir,r^. 

\\v.xyd.t.vtviMtnoi\x\\ctiuTti  ccnferi  de-  Principtt rjrc*p.*dmihffir*t0rtt.2j.tt.j.Lfin,Ct 

bcc ,  quod  Prtncipibus  huiafrrtodi  ius  fef-  dtrtctpttt.  tsp.  Uctt.tx fufitpto,dt fato  tomptt. 

oarir,vcemergenrcgraut  ncccifitacc,bona  csp. vntco. dcmilit. vtfaU.  tjUt  tontumsx  tfi,e$* 

priuatorum  ad  conucnicntcm  collatio-  tbtd  tosn.And.CMiith  dtAjfiitl.num.S.rjrfta. 

nctn  taciceobligata  finr.  Exftant  cnim  &t  & p*f]im*Ui.8ild.*uthent.led  rjrptricutum.  C. 

legcs,  ex  quibus  inrelligimus  pro huiuf-  fintettfii rjrrtUquu,n.'j. aUegiilntfoccnt.fo 


ji prtpter publttsm ptnfttst.  hucrefcni  pof-  fccularis  poiTc  in  cauifam  contibutionis 

innttt  j.  C.dtprtd.fr omnib.rtb.nmt  tibr.11.  conuerti.ldemquctraditN  col  Balb. tnttt 

l.fit.  C.dttxstl. trtb. Lfiaat.de muntr.patrimon.  dtcfiontt PedemonUn.itpjS.nu  jf.  Ioan.Pa- 

ttbr.to  Vdde B ild.  confzto.  votunr.J .  in  quo  pon .  in  srre/lii  regni  QslltJt^  ttt.j.  cap.zo.&so. 

hypothcca prod ucat  obtigationcm  pcrio-  Qu^bus  itaconititqtis non  putamus  labo- 

nalem.hic  vnum  cafum  cin;  conftituit,in  randumf  ciTede  ap.nonmtnut.  Sc cap  sd  it 

quohypochecaproducat  obligationepcr-  utrpa ,dt tmmuntt. Hccttf. Eteniracum  mcn- 

lonalem.  Nonoeodcmdeflrcti potcftdo-  tionem faciatconfurum, Scid  gtinusmagi- 

ctrina  noftrorum interprctum.vt  Alexan-  ftratuom, qui  folum  extraordincm  mune- 

dri tnifitxtotoff.dtU^.num.-i.Xo^b  raindicercteiet, t.hi/fujj. &ttnhonorib.t, 
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$.quimuntru.jfdevMCMt.  &excuftt.muner.i.  te,  vruuerfitas  vcl  coHcgium  ex  tali  fact* 
-vnus.C  <W.r/r.non  polTunt  vidcrullas  con-  nonteoeatur,quod  (anc  verumnon  puto, 
tributtones  fuftulnTe ,  quas  Impcrator  ex  Uind.160.  %.reftrtur.jf.dtreg.iut.  Surficit  e* 
cauifa  publicx  vnlitatis  indicit.^.f.y  nim  aliquid  comunicato  confilio  geftu  cf- 

f.ttur,2!.q.i.  d. cip.tr tbutum,  tsdem  ctmjft,  q-  /.   fc^arg  d./Jemper.ts.  %.t.verficfed  tn  tontmuui 
maximc, q,  de  iig  natis  cerr is  perlonts  pre-   tonftUo.ff.autd viaut cUm.vt  Bart  bu.ttcBald. 
nuntiationegcncralis  daufulz,non  vide-  &aUi.oUirad.ttnf.3is.u.i. HipptLtnfua prs£t> 
•ntur Pontificcs comple&i  voluiffc, perto-  in vtrb.tonfiante^ nu.4?Btptift.  VtUtUb.injuk 
nasculmen  digojtatis'& Impcriiobtinen-  ttmmumb.opin. inditltont,  vntutrfitttes  >  Cs- 
tes.  arg.cfedts  ApofiolicM,  de  rejcrtpt.  Acccdit  thtrsn.  dtcif.ptdemou.ts8. n.t^.  illum  tamen, 
q u od ,  vt antearem digeffi  mus ,  n  6  vi dea n-  qui  rcludacus fuit.non  puto ad tefufionem 
tur fa&um eius exfccrari.qui opcsEcdcfia-  damni pro  fua parte f  cogendum,cum  dc -  II 
fticoruadzqualemcellationis  rationeto-   licta  fnos  auctores  tcticztv.l.fancimut.jj. 
tius  reipublicz  pcriculo jppofitoadfctibat,  ittfr.ucpotu.tMp.fi '  tpfiopum.i6,qutfi.6. Porro 
^quiinlquadittribationcmaiotaonerain  ficontingercc.omnesdecollcgio,  vel  ma« 
Ecclcfiam  dettuet,  5c  fibi  ius  exfecutionis  iorem  partem.fortuitocafu  ad  vnum  locu 
nonintcrpellato  iudice  Ecdcfiafticoaue-  dclatos.dclicti  locietate  fe  contamioaiTe, 
rat.  Minusnegotiinobiscxhibebit c.cUri*  nontamcnfeqacrctur,ipfam f  vmuetfita  34 
19  tis,\detmmuntt.EccUftn  6.  cum  illud  aucto-    temdeliqunTc,nifi  dclibcratio  coinmunis 
ricaceclemecinzptime;,cura dcclarationi-  inrcrcefliiict,  tt.t  FrMncif.Artt.htctircMfin.  o- 
bus poftea fubfecutis, quod  nonnullafcan-  /afi.d.decrftsS.n jt.vbi  multos allegar. Egct 
daia, magna  pcricula,&  grauia  incomoda  tamen  hzc  inlpcctio  matunori  confulca- 
peperilfct.grauioradeincepsinferrepotu-  tione.Etquidcmreferrcputamuscumco- 
ilfet.fif  antiquatum.  Qupdadreliquasau»  dem Bartolo/w.-f.  Albcric./uvnit.^.Salycct. 
ftoritaces  attincr, iupcruacuum  duximus,  nu.t.Czdt.nu./.  Arct  nu  s.R*ld.nu.te.  quid 
iifdcm  figillatim  rdponderc,quod  no  tam  quzratur,anprzfulpofiit  prziudicarc  co- 
bonis  dericorum,^  petfonis  eorundc  c 5  -  trahendo,  aut  quid  aliud  faciendo,  aut  dc- 
fulcrevidcatur, quasadiurifdictionc  tccu-  linqncndo.  Primocafu»nifiadhibcatiurc 
larcmnonpcrtinere,dudumoftcndimus.    dcnnitasfolemnirates.nocerefnon  pote- 1$ 
50     Sccundum  legis  noftrzfrcfponlum  e  11,   n  t ,  /. : «  bt  mus.  14.  infra.  hottitut.  Lpaclum  pro- 
ne refcripta quidera in  hac  cauiTam  impe-  cun.tort6.22.tnfr.de paclu.  l.prtjts. tj.  tnfra.de 
trara vllius raometi elfe, vt Ifin.infficoutru  tranfucl.cap.i.&j. dertbus Ecdefnonaljtnsnd. 
imvcU>tU.publ.($Pz\ilCi(tt.hun.4.ctizm   tu  «.  Secundocafu  difFercniiam  coftitui- 
cocafuprocedcrc(tatuit,fiadiecxumeuet,   mus,de  quibusfrebus  agatur.quzrcndis 
non obftantcaliqua lege: cuiusrci difquifi*  an quzfitis.  Nam  ft  tractetur dc rebus,qua-  * 
tionem  fuoloco  fcruamus.  tum  doroinium  nondum  delaium  lit,  \  jf 

|t  Tcrtiocx  haccadem  lcge+obferuamus,  tum  culpa  przlatt  Ecclcfiae  damno*  cffe 
dchctu  Przlati noccreecclcfiz.Contranu  po t c r  1 1 ,  *rgum.  Lfin.  tnfrM.de Mdauir. vtl rett* 
tamen  dcfiniri  vidctutj.iubemustt4.&  Muth.  nend.pojjejfion.  ttem Muthent. dtNtfiorionujn- 
hocimporredum.hoc  tit.itemc.dehcluperjonu,  fra.de htrettcis.auth.  cum  deapptdMtio.cognofc. 
dt rtg.iur.  iu  f.  G I o  if.  in  vtrb.  corrigtmust  trcs  % ,fi  quu.  de pradtHu.  &  ?(oueU.  4e  ftncltfi.  £- 
folutioncs profequitur, vltima  autcm pto-  ptfiop. %ftquurapuerit.  Quod  fi  vcro  dc  re- 
bare  videntur  noltri  Doctores, dum ait,  q,  bus quzficis dubi tctur,adhuc intci ciTc cxi- 
Ecclcfianon  prqftetdamnum  cx  padto.vcl  ihmamus ,  an  |  negligcndo  quid  damni 
$1  delidoprzlati ^pficifccns,  fedfquod  fufcc-  contrahatur ,  an  vcro  alio  modo.  Primo 
ptum  fitcommuni  c.on6lioiBart.bic  nu.  4.  ca(u,ipfiusncgligentia  Ecclcfiam  quoquc 
vbi  hancgloiTq  lolutioncm  non  vfqucqua-  pct ftringi t, /.  fmal.  cum ainbent  J\ q .ln:  tit .  (y 
quc percepilTe  videtur  Salfcet.  n.s-^lberic.  cap.  t.txtra.  deprafcript.  cum  dclidia  przii  - 
nu.2.poRDynumcrIosn.AndrtM,tttm  Qidrad.  dis,  ius  fto  tempote  non  pcr I  c quentis  )z- 
allegansinrtilcimcnjtum  huius  opinionis,  dat  cx  przfcripttone  cauifam  ipfius.  Se- 
ImemineriuttJnfr.vude  vi,  ljemptr.ts.$.r.jf  cundo  cafu,non  nocebit, cap.cunt  vtnerabi- 
auodvianttUm.  BaUjtu.io.Aretiu. nu.j.  vcr-  U.  §.  Uctt.  extra.  de  txttption.  Porro  vitimo 
iic.deUnauendoMutem.CtJir.num.s.&6.  vbi  id  caiu,  an  dclidum  Antiftitis  idetn  confe- 
vfqjadcoproccderccommcmorat,vt  ctia  quatur,ncgant  rrgularitcr  id  (icn  ,csp.dc- 
vuo cx Yniucrfitttc, vd  coUcgio  rcpugna-  Udumperfon.dt  rtj&L turu.tu  4.  ncc  obibrc 

przfcfl- 


_  •  ,  ■  *•  , 

Tit.  de  facrofan&.Eccle£  i.iubemus.ia.  jj 
^frt  tcm  legcm,  quippc  qu*  fccundum  Lcx  Neminem.  & 

5?  iJartolum  \numer.  4.  Albcnc.**/»./.  Arc-  ^ 

un.  Jwnis,  intclligi  dcbcai  de  fac*o  Praela-  S  V  m  m  A  M  A. 

ti cnm Capituli  confcnfudelinquetis.  Ce-  >   8ccUfUm immnntm nm_, ejfi *h  tntnhu&mhfc. 

„  tcrumcum  tSalycetus  **»«/»./.  Caftrenf.  ftertit.t/MMMdtxpedmmtmfmperMterMm^ 

Ww.*animaducrtcrcm,hancconciIiatio.  .  J^VJ/T^ [_* .+  ...  

nem  dtuinauonis  vitio  !aboiare,ilhceria  ,  *Ah*tmjimT*ticm.aari6. 

dlftin&ione  candcm  difficulutcm  COm-  4  ^nptrftnM ctmrnttmrrMtM in l.fin.ff.  it mmner.  & 
ponere  conantur,vt  fi  pccna  Jtquc  poffit  bon0r.$.j,nt  MM_mpttfinMhum,.vuUMntMrtjfe 
excrceriinddinquentcm,  vtdominum, 

vclutitifitpecuniaria,tuncillum,quiinlc-  '  JjjfjJ  *™*t"r  <*ft°dibm  cvrjmwru 

gcmautcdiclum  committit,  folum  puoi-  M  ^ZZ\Zi7omretmduuM  fiattmu.  rU(ft_&4- 
UMon\lcc\e(r\m.ArgamJ.mc7n!nertm6.tn-  Ugnotu.  ^ 

frm.vndevi.  Quod  u  autem  nonpoffit,vt  7   ^ Jmpmu_rit  mutm Jimtm f*ppeM*- 
inprxfcnti  calu.in  quonauispublieatur,  tnndtjint.? 
aliudprobanduraefie.Sedfanenequehec  *  DtftmQutnt_rpretmnmprtp<^Mtfut^imu 
foluno  taris£tcit,  quod  obftct,/./i/fn?iw«r.    /^A Vamuis certum  fit, Ecclcfiam  inprz- 
*2.infrMJcpoenis,cum(imtbb.up.deh£lumpcr-   V^ftationc  muncrum  alufquc  oncribut 
7S»««idcindcetiam/.ftf^/wyjj'r«.//.§.Dffm/-  fubcundis,iterrique  in  patangariisimrau- 
mee.ff.de  p*bfc*n.  qua  didat,  quod  fi  ab-  riiratemcxbcncficioPrincipumrccepifle, 
fenredorainoaliqutdilliciteinnauemim-  /  i  c  *  tnfrM.de  Eptft.&  tteru.l  pUctt.s-hecto- 
40  pofitum  fic,  culpz  f  au&ores  teneri,  na-  itm  ///.tamcnhac  prxrogatiuamfibivcn- 
ucmautem  domino  rcftitut.  Aliam  folu-  dicarcnon  poteft,  cum  ad  fchcuTimam  \  t 
tionemadfert  Baldus,  quod  hic  negligen-  expcdicionem  Impcratoriij  rhaieftatis hu- 
docu/pafitconrrac>a.Sednequcillaatqui-  iulmodiminifteria  exbibcndafunt,  vt  htt 
tatis  fpeciem habct,  ncquc  cum vctbis  lc-  <frlt.&2.infr.dec[*ib:m*ntrtb.vtlprttftmt.n4~ 
gisnoftratconuenir.  min. UccMt fi  txcuf  ctriut  rci  hancrationem 

4.1     Statuoitaqi.conftitutibriemfaccipicn-  glolfa  infinuaic  vidctur ,  quod  omniaf  i 
darri,vtc6ncepueft,vtnauespubltcentur,  PrincipisclTcintelligantur,^«riV.j*»?w*^. 
quarufn  domirii  recularint  pubhcam  fpc-  iportut Epifc.  %.tllud*mJ<m.c . '.fhtel  dttj**- 
cicrum tranfueclioncm.Icaque  fi  Prxlatus  driennii prtfcript.  quo  pertinct  l.kpreuti». 
propriinauim  habeat,illeeius  proprietate  9ff.MdUg.Hh0d deucl.  item  ut.ttnuen.oYai. 
inultabitur:  q,  fi  vero  Ecclefiz  clle  pona-  quMft.l.  EgoautemnenexiftimO.Irnpera- 
mus>&confcnfusipfiusintcruenerit,idem   torcs  huiufmodi  allcgationc  riiti.  Cccc- 
(tatuemus.  Sinaurea magiftrisvelnautis,  fumcttm  vniucrfalemhabeahtiurifdictio- 
ignorantibusdominis,iplanauisfubtraha-  riem.&publicatvtilitas  htiiufmodi  obfe-  i 
tur,hbccafundanimaduertirauscurignd-  quiaexpofcariEcclefiaquoqjilladCtrecbi- 
^ r  rantiaf  obligare  ve  1, m u$,/ .atmrah.  C. deu-  re non debct,eXcau(fis quas/.  imbemm.&l. 
bmUriie.lib.10  l.qmcmnfy  infr.de/rrm.fMgitJ.ge-  pltcet hoctit.  compteXi  iumus.Statuit  gl o(- 
i_ier§ff.dehk^mtnotmt.inftm.iJiit  ff.dtdecret.   fa  a  dcfinitione  huius  lcgis  cxapi  pcrio- 
sbord.ftcieni.  cep.ffn.extr.de  sonfttt. &d.l.to-  rias  f  commctrioratas ,  / jf*«/.  dt  muner.  &  4 
tem.%  JominH'.f  _iepublian.cwus  vcrbalub-   hcner.  §.  (tme  tuttm  ptrfoneltum.  Sed  ratio- 
Hcio:  Dominm nMmiefi iDtcite  eltcfmid mnsmtm   ries tnditl.l,iubtmuet  a  nobis  collcda?  racilc 
velipfetVtlvenortSyVtlcedmSlortsimpoJmtrint,   contrarium  buiccnnt,  vndc  meo  iudicio 
nsmie qmoyjifco  vtndiutmr. $m*d fiebfcnte do-   nbn  inconfiderate  a  Francifc.  Aretin.  hie 
minoidA mMgtftn  vtlgmbernitoretvelcodm£iori  Mmm.  2.  Salycct. in ptimip.eod. gloita  rcprc- 
MmtprortUnemtameMiiquofMilm fit,  ipfiqmideu    henditur ,  quod nori  fit  cauifa,  ciir  vCtcra- 
pittpmniunturcommijjis  merctbus.nauie euttm   nisinmuncribus  patrimonialibusplustri- 
4)  domino reftttuitur.Cum  itacp  nouu  nbn d r ,\   buatur,qua Ecclefiz-  Quarrit  eadem  g) oi- 
vtgeneralis cnuntiatio  teraperamctum  rc-   fa,ij*id iuris fit  in  tuflodtbitecerperum \ipftiu  ^ 
cipiat  a  fpecialt  dcfinittone,  UontHnouum.   Printtpu?an  &illishuiuimodi  bencficiadc- 
x6.fJ.deUgibm.t.inmoimre.ioff.deregimr. up.   beantur* Quain rcgloffa Bartol.»««r./.Sa- 
cum  cxp iJiAt.JteUA.in  <r.conlcqucns  quotj  Jycct.««./.Baldus«*./.  Cafttenf.ii«.^.Arec. 
videtur,vtidera  in  dttimcnda  prafenti  lc-  ti*.2.i\\bcr.nm.2.  parumappofite  hancdtf- 
gura  rcpugnabciafiab  '  ccpuuoncmdtrimunt.  Si  cntm  tiacletut 
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*  deobrequikinliaclegcdcugnatis.tnoa  s  H*cUger,«bmprimUgi*EccUfu,iM*rm**fc 
.mmaduerto,quarc cadcm  famili*  &cu-  rum.confir^,fedttttmej,qu*pntmur^nu 

*     ,  ,       „  .  '  ~       ,  .    r.^f/li.M  1emperu*ero*ataer*nt,reflirut. 

ftcrtl.bwPfincifusdcncgsnrlahnt. ^Uc^Jmm.fiaUjtmfitrtpugn^ 
ftipuUtmfueropt.te.infdeverbor.obiig.Lce>-        „**%***!  f 

ttrumffdcvft&hjbtt*t.ltg*t* Lp*ter,1. ff.de  +    DtftmSHo  noftrtrrem  inttryretutru. 

fruiuUg*S.l.pe*ultim*.l.dtHotMm.dtm*t*til  y    Inrtbtu,  qu* fieUmtontmguntttut 


quendume/fe. 

9  Jmttieawncftrtl  _ 

rtttutm  mris  c*nonia  prtponderare. 
f  Jurtbmpn]unU%mamltmttrrislmprrupr*pon* 
derat- 

10  Sitt*Rentr, 
dumtrit. 


j\i  mn«n>tK^iw"""'  

>&epi.u%.T2.ff>tUprec*rifi.c*p.t.de/rrohib.feud. 
ulten  perFrtdenc.cQm  a  «dccoro  abhorreat, 
vtibidem /**/ffotf*r,Imperaiorcm  dcftitu- 
tum  proccribus  &r  cuftodibus  corporum 
aliquo  itcrarripeTc,aut  «xpcditionrscauf. 
7  faproficifci.  Quodti veroambigatur.tan 

&  alii-  (urotus  fuppedit  andi  fint>  velut»  vi-  it  fn  dttamVonttfUi*  dtapntm  iuru 

ftui.idexnumerocomitomaftimandura  <W***- 

cx.ftimarero, &  confuctud.nc  rcgionum:  »  h^j^hbumfnpuM*^ 

depoteftatcemmlmperatorisin  prarfcn.  Q  Jsb-4^^to^«w^^.««M- 

rianondttpuumus:*qaitastamenpoitu-  umorfit.  ^ 

larc  vidctur,  vt  fi  id  ricrct  cum  graui  da«  u  <sf„dtct  amedi*wBe,*n  vero  *  vcfrtru compu» 

innoprouincialium,  arrartum  luum  prius  uturt 

cxcut  ac.  *r9um:lmemintrint.6.tnfr. vndc vi.  tj  SpurtuaLmenmfcpptdttMdain 

item %.(ictgttur.7^>ueU.vt luiiusfmequoque  «              & ***** *****  *** 

fifr.fi*»*  Et^fivircsipGushocnoncon-  /^^/«^^mr-f^m^^^ 

cederent,tum<Jcmumcomum  indittio-  Umle,q.,oddrMumfit. 

t  nefibi  cofulcret.tif a iotelligo  glofliim  hte  u  -z)e{alaHoadj;iMc*»jj*tdrflm*ro  eoBjbum  detru* 

inverb.f*rsug*riu.  Btrt.nu.2.  Aibtr.nu.2. «r£.  bmdumutu efo^te^  mfiduri* Dodoram. 

Ij.f.viipupkeduc.dcb.cxcipiUimcczlam   

,mminct,TpCriculi,q.JoPcinccpS poffirvti  /^Onnrmar  prtfcns  refcr.ptum  omn.4 


fuapotci 

^dfr  9per.uou.nu  stiat  i de m • ]  i s  iipc r i e  pro  fi- 
ten 'uc  B  dd.»»./.  C  Ulrcnl.//*.a.  allcgat/.  /. 
«r*  (i*tui.&im*g.  Fcanc.  Areim.**..?.qui  cx- 
cipit  qtti  cicajifamimminontisneccfljta". 
ti>:tunccu.Uobuiaqj*qu?  in  hanccaaf- 
fam  conaerci  p.&i.urgu*  U.f.d'  g.Rhod. 

detul  &l ftp:ni.uts  v-  Wf**hm ic*ni.f.  *+.  <"»         ■*  »T 

dtvftfruZ.  si  p.>fteacom™niColl»«oa«   &:*p>sntenttonu  deprtutleg.  non  ,n 


non  bus,  vniucrfii  bcrobn&is  Ecclcfns, 
orthoduxa: ce)  gonis retro Pcincipcs pt x* 
ftircrunt,3c lubcr illj  Ilibatt  in  pcrpctuum 
cuftodiri.  Cetcrum cum  turis  antiqui con- 
firmation  ii  I noui {r\b\nx, Ltjrquit. 6. f.tte 
imtfiift.  omnium  tudie.  ejr  .*p- 1.  eSeconfirm*t. 

tperautent, 
tcmpe 


idlarciacur,u^v/</.^^*.qyo>cfcrripo- 
tc  t  pra?ccptum  loannis,  Luc.c^.^.qiiod 
xcCzr.dxctp.mtUtire.ij.qn.t.Ci^n  rhiUtibus 
rcfpo  Jcr:  'sX^wncm  con:uti*tUtm£euhmuii- 
vtnftci*tut/£dco'ttenti  cflote  (lipcndtts  Vefiru. 
\\c  m  (c  n  ti  t  B  ofll  js  in  truil.de  Princeirprtuih 


(tiuct  quis  hxll.aTC  pollit,  quid opus fuerit  t 
noua Impcratotum confiirhntione  Hanc 
difficulcatcm  commentatbrcs  noftri  fcn> 
lcrurit,  fcd  parum  appolltc.  Sciendum 
itaquc  eft,  Valetinianum  gcncrum  Impc- 
ratoris  Theodofii  iunioris^  eodero  tebus 


«tss.num.oS.  Mnnh.i0nf.7s-  *uM  &feu.&  humaniscxcmto,  cum  Marcano  ahquot 
^4rW/ir^^^e^i^,^/t8.«#.   annislmpcnopraefutflc»  Curottaque  bcl- 


Rcgc  opprci 

fi» fedpene  toto  Iropc  io  Roroano,  Hun< 
nisquoqaeirruropctibus,  omnia  pcrculfa 
acproftrataiacuiltcnt:  &  tandem  Attila  a 

Valetiniani  3t  Marcuni,  Duce  Aetio,  col- 
Ca^buiutUgUpromulguuduUngt  uhter.fuum  latis in vnum> cum  Gothis  &  Francisviri- 

tntTpretss  fecertnt,txp!te*u.  ■       %  a  •  e^ 

CUd7re,puL*fr«ftt*n*fitb  tmpermonvfr.        Anno  4  j  1.  profl.gatos  in  campts  Ca- 
^.HonortoJtmdt  Tuttdtftommoru  lalaunicii.in  Myricua  dcflcxiact ,  atquc 
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Tic  dc  facrofanft.  EcclcCl.  priuilcgia*ti»  J7 

ibidemaMarcianiexercitu  repulfuseffer,  dandam  opera>tfi  ficri  portic,  fater  fer6* 
res  Romanac  nonnihil  rcpirare  cceperur*  c\\itnt\xv.l2.%.contrartum.C.devet.mr.tHutL 
Ceterumcum  animaduerteret  itdemlm-  *cnmtxpediat.decUc7tinf.  Sinverocontcn- 
peratorcs,ptiuilcgiaaConftancinolmpe-   tionis componcdx  nulla ratio  fif ,eocafuf  ? 
fatore,  &  alus  Princtptbus  ipfis  Ecclefiif  infcrefle,vtrutrafteturdefide,itcmtebus 
indulta ,  per  occafionem  belii  imminuta   beneficialibus,  an  vcrode  rebus  profanis. 
fuuTe,  deinde  Ciuitatum  magiftratus  &  EtcniroprimocafuBart.Bald.Salyc.Caftr» 
coIleg«6rum  corpora  nonnullas  pragma-  4r«'Alciat.fupraanobisaliegaci,fcacuu>, 
tkasfan&iones.contf a  pratrogatiuamEc-    iuscanonicu  prarfcrcndum  efle,  idqj  com- 
clefiar, & canones  Ecclefiafticos,  impotca-  probanc audoritate  noftri  tcxtus.  (^uaro- 
nitatc, donis, gra t ia,aliauc  ratione expref-  uis iraq; flatuam,hanc conclufionero vcri£ 
ilnV,  huius  rei  imquitatem  pratfenti  con-  fimam  ciTctamcn  cxiftimo  pratfcnti  lcgi 
fticucione  exiftimaucrunc  vmdtcandam.   haspartcsperpcraaccommodaci,cum  in- 
Vidcntur  itaquc  non  iolum  illa  priuilc-  nuat,pragmaticastllasfan&ionesf  tenuif.  f 
gia,  quxillibatamsnferanr.fcd  ctiam  qux  fc:  fcdquodpgratiaravclambmonemcli- 
3  peroccafionemf  belli&Tyrannidis,&  c-  citxfinc,  proptcrea  cafdem  ttrmitate  eua- 
mendicata  quorundam  furVragia ,  abro-  cuacaseefTarccofttcuic.  Cum  itaqjnondo- 
gatavclreftnctaeranr,rc(cituiirc.  Quam-   fincaliae  au&ocicates,  quar  conucnicntiui 
uts  cnim  gcncralis  confirmatio  priuile-  huiufmodi mun9fuftincrepotTunt, adca£ 
giorum  non  videarur  inflaurarc  llla  pri    Jcm  poctusconfugiendumeft.  vtUfuprt* 

4  uilcgta,  quar  "f  fcmcl  rcuocaia  (unr,  vt  no-  defammtTrmuxap.imperitorts.  oltjl.p.  cim- 
t.tn;  Batdits  i*gum. l.tJHtuio.  •#/.  §.«  mefj.  peratores.it. q.j.  Sccundo  VCro cafu  difpofi- 
di/egat.2.  l.tJM  U.t4  %.prim}  ff.dt  aiiment.  noncm  canonisetiam  potiorcm  efTe  hocf  9> 
leg-.t.  dtcl.cip.  1. deccnfirmit.  vtdt.ejr aiiarum  lociconcludunt  Bald.iML/.Franc.  Arer.*.i. 
iegtm/kpra  aUegstarum:  tamen  cx  quo  Im-  Alc.».?.Panorm.#*  c.Ecctef.S.Mtru  dtconfi. 
pcrator  vlterius  proccdic,  &  mcntioncm  n.tfidci»  rtpttit.n.tj.verj.vnde  quidjuid  Ji- 
rcuocationis  facit,  aliud  probandum  cft,  ttntUget.EMn.ib.n.sS'Verf.Umtt.4  &n.o'i  & 
Cum  Pdncipis  conficmacio,  cx  cecca  fci-  yfy.vbimultosau&oresin  hancicncenciam 
encia  procedens,  fupplcac  omnem  dcfe-  laudac  Phil.Dcc.fl./^idqidefendiporeft, 
flura,  &  tantum  iuris  impertiat,  qttan-  perd.cEccUfta SMaru.c.fi ' ddi^enii.tf  cfigni* 
tum  noua  conceffio  Princtpts ,  litfon  l.mo-  jfcafii.extrjeforocompet.  cnullm  c.ft  auu  con- 
rt  msiorum.  s.ff  de  iurtfdititon.  omn.  iuitt.  tra.  c.quodcUrici.  cconqudflm  udttt.c.  qusn- 
num.+.Bsld.  l.HominuttotHi.21. infrs.dt  appj-  to.de  tudttiit. l.txtruttrritormm.to.ff.  dt  turtf 
Ut.  num.2.  i^sfndrtds  Cul.praclu.  vbfruat.lib.  dtc7.omn.iud.  Tct tio  vcro  cafu  tdcm  Barco- 
2.oL/tru.  t.num.12. idquc  confirmau  potcft  lu%f  «.a.Alb.Sc  VzxxUnapoJitU  BaId.*.j.Ca- 14 
argum. Udppuo.iS.ff.de  adopt.utm  csp.  i.de  ftrcn m.t.  Aret.»  1.  Alc  *.*.Panorm  nu.to. 
trarfci.  Potro  dum  tcxtus  noftcr  fhtuic,   Ioan.abImoI.*./.Phil.Dec.».a7  poft  An- 

5  pragmjctcas  f  fan&ioncs  conrra  csnoncs  ton.dcBucr.  Caldcrin.Pccium deAnchaf. 
Erclcfiafticos  impetratas  ccifare,  noftri  &reliquos,Felin.MM/<iusciuileinprouin- 
Dodorcs ,  vtglffa  htc tn  verbo  umbttionu,  ciis  impetio  fubic&ts  feruandum  cffc  fta- 
HtrtvLn4m.2.BsJ.nu.s.^4ibertcnum.t.S*-  tuunt.  Hincinfcrri  potcft.quod quamuii 
lyre/. num.2.  Cajirtnfnum.t.  i^frrtin. num. 2.  iute canonico  non  rcquirantur fcprem  tc- 
ttrcajtnem.  ^ilc.tt.nu  6. eheiunt dodtnn.i m  ftes in  condcndo ccftameco 

iliam  vuIgarem,quod  fi  quardam  incer  le-  de  t,/L  umcn  ti  quisiniucifdi<^>onc  Impe^ 

gcs  &  canones  rcpugnancia  depreher^  1-  racoria ceftecur,necefTario adhibendi  erurt 

turjegcs  canonibuscedcrccVpofthabcn-  ldivnm.t2.^rl.htu  tonfuUiffwa.2i.C.dcteJla* 

dascffe.  Cctcrum  cum  animaducrtanc,  mentu.  cum  alter  altciius  iurifdnftioncnt 

hancipiampofittontminftantia  atcppcri-  infringerenondcbeat.fedfalucari  conipi^ 

f  cuionofcarcre,difcincrionisfcedercarbi-  rationepotiasconcordare,^/.»^.^^^ 

tratur  fc  rcm  om  nc  in  tuco  collocare  polTe.  moui  nuntiat.  &  cup.nouit.  extr.  dttudtctie,  ha- 

Etquidcm  cocroucrfiam  nullam  habcco^  bectamenhxctraditiodcclarationesfuas^ 

filcges  &canoncs  confcntiant,  vtramque  Enimuero  fi  difpofitio  ipfa  pr*beret  ma- 

difpofitionemfcruadam,  vtNontl.vtcitriti  teriampeccati,f  hoccafu  aon  dubitamuS  ti 

npudprepnos  Eptfcoposdnprin.tjr  c.Jiadiutoriu,  iuri  canonico  potius  obtemperandum  cf- 

dtfttncl.io.  Qupd  fi  VCro aliquid  diflidii  fit,  fc^x- capMcet.tit. idefcnttnt.txsomm.ufJt* 
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itcmm^eod.tit. c*p.  cumfttgentr*^ dtfit*  qu* abiliaalicna-  funt.  NeC  obftat  cxem- 

^^M^r^^^^  plamvlnmoandb.saHaium,qu»ppcquod 

iu?L  upEccifitt  jXftfcW»  ***m+  innitaOjtioninaturahaqualcgcsnoitras 

Jr.  4l  Lm  »*  tjfcfi  in  up.pof&r.d*  etiaminhoccafunon  abborrerc,fuo  loco 

rttutiurinf.&tbtdtm^mhtrM  C*mfi*o&  planomfadcmus.Qutntadcclaratiocft,o> 

*Ui  Sccunjadeclatat.ocit^vtindicione  fiiurisduiliS  tonfticutiodub»afir,ius autc 

"  Pont,ficia+  ncdum intcr  crericos»  fcd  et-  cationicomcerramdcclarationethabcar, »» 

iam  laitos  fcruari  dcbcat  dtfpoficio  inrii  eoCaluamplcaWaraeiTe  cius  intcrprcca. 

canomci,^.^*^,^-^^-'  «onem.Curacnimcofuctudo»lludpoint 

iicl  t E.tUfi*S.lM#ut.**.ip.  Mn.**m>4+  &cotopUa*t\irJ. fideinterpretvtont.frfde 

poH^bbxtcm  &  d  os  *b  codm  oddu&os,  vbi  ^.caUlti  ti6  cft,q,  illud in  dcfini c.one  iu- 

idvartiscXcmplisilluftrarvTcrtiadcclara-  nscanonicirclpuarauvtff' tnfrtn.dti*. 

Mtioclt^.ncaurfismiicrab.liumpcrfonaru,  rme*tx*lum*.c.fr*mnit*w^ttpb.c*p.rt^ 

*quitatem  canonicam  potius  'peSandam  Utnm,dtoffkJtUpt.  c*p.per  vencrMm,  **t 

*$cMn.c*p.*6wt*,n.O.prtA*t0*.&Im,-  filftnt Uyt.itemctpdutttxfrfceptJefirocom- 

Uminc*p.cUrici.extr. deiudteut.tr g.up.teU-  ptt.&fimtUum,Dttttiid.c.EccUfi*SM*ri*,*. 

tum  «W4m«»/.dequarcdiireri>i UtU.hot  jt>FtU*.**.4P-Alcx*nd.t**ddtt.*d8Motim 

tit  qu*  auccm  petfon*  m.feubdes  inrcU  verbumfit  (i*nd*m.  In  fine  bu.us  cor.fticu- 

l.gantur .  pertecucus  fum.  Lt.de  Ut.co*uj1.  tionis  rcuocac  Irapcrator  ad  folicitudrac 

r?t/iw^*w.^.Qa3rudeclaratioeft,quod  fuamcauiTam  pauperum ,  quibus  rabct  ea 

in  confiictitionc  luris  canonici  &  ciuihs»  alimcnta  prarftati,  qiut  anceadareconfue- 

14  ilhcxpofitio  pr*ferenda  fit,  quartbcWt  uerant.idemqiftatuirinfalariis.quarfacro- 

6niorvideamr,tiue  fit  definuio  raris  ciui-  fanSis  Ecclcfns  dc  publico  roiniftran  fo- 

fisi1uecanonici\^»W.»«./i*^r^  lcnt,niHainconcufia&imm»nuuprarftc. 

*u4  tr*did,t^rchiiisa*  inctp.ifuod  *p*tte  tur.  ludc  Saly  hun».2  AL-.»*.7.co.'.gjnr, 

lut'fupcrVirb\SM*ti,difii*cl.7S.  vblauaor  huius  falarii  ncitt  ncdcq^ftoribuscoliy- 

elr  quodlicctfecundum  eomputationem  bumictrabcndunonciTc,mcii;q^ccom. 

canonum  dies  incipiac  a  velpera,*«f.#.ir  modartadcauiTamDoaor^.Aw//^  #/.  .f 

/,r«r.^.^^.^.9W^t^^.^.f^  i**i*«*tjM«f»*mtu^ 

i»  diej*i:m  dtfiind  7/.  ramcn  in  pad»s,in  l.fin.iepr,f{fmb.&meitcu.  itb.10. 

conttaa,bas,^mnba; Nouaconftitutio Friderici  Im- 

ij  fciuridu  lf.vtdicsa  med-atnocteincipi.  . .  m 
ar>  &  eodem  tcmp  jre  tcrm.netur,  /.  more        peratom  caiia  oC  imta. 

tom*»o.tjf deferiu.  cap.  cenfuUit  de  officiodt-  SvmmariA. 
Uvt.  tnf7rcnd j  ita;i\  Archidiaconus con-  • 

ftftuir,iarantemfcdaturumpecuniamd,e  J 

Dorainica.,  pcriurum  nott  cfle,G  noetein-  );tnHkmttfiimemtnH. 

tempeftavlqudhoramduodecimam.fiue  (  Pahi ^erjiu  cenduonit*itHmfiruuterum  dti*- 
mediara  nocte  pecuniam  expcdiuerit.al.  rtcmtU. 

\ci%ldQ$xnd.t.t.inwr**<ufa*dve(fiet*m9  4  Q*e. Itgti & confvtuAnii *dutrfm Lkcruttm £e- 

ii?*,J?*e**cumt*deteM*tA<lcmq\dcfcrt.  cufi*ctHft*mur*tmJp*tt 
%itm*rg.up.cnmt*tattejitt>i4t^  .4.  Ubtrt*um  Eccltfi*  pUni  *bo!endd 

ditDominiCus  tnc*p^*f*l*ttMoffic.dtltg.  s     V*  J  f 

quo referri poterit  excmplu allatum  a  Ds-  (  ^M^tMt*tmfi*tmUd*bmt 

\6  ciohien.jo.dcci^oncie.cnmhtberetij;i*fi*.  iA„^.*,rw.A*AM«rfw<J 

icto  **td*x\ti*mitnm.**tmp*k^pet*i*l.  tpVai  raagiftratus  &  Dynaft*  diuerforu 

*?&7luiAhbM  *  mutti*Ui  *Dicio  comnte-  V-^locorum  priuilcg.a.qu^  multis  confti- 

mZt  al,mcnrafil:o  fpuriodebcn,qaam-  tutionibasaretroPr.ncip.busf.ramacum 

u^cxinccftocoicanacasilcc^traauthent.  animiarf^ionedatacrar.rcmcrana  qua- 

dimconfidcnuainttrrnaretn.tcrcncur.ve, 

camTabcre.Ldh«ccrad'tiomcoiadido  apparet#.^,^^W«^lcc« 

nonadmodumfccuravidecur.qaod fige.  ^^fr^ ~g^4L£T£& 

ncralircr  eandcadln.ctamas,pr\bitarafit  deipift.&cU,  ^*»^^.^ 

Vmatedaratnultarcontcnt.oms.damvcri.  das.cumaRomanoPocificcHonorioIoa. 

«Td  iun  .ncc. p^cccs  afquicac.s  iraag.ncm  peratona  corona  inhgmrccur,  in  grac.tm 

ZSSL^  ^fiaiediduc6fttt«uoi»eml4pofthbram 
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Tit.dcracrorana.EccleCNouaconft.FricL&:c.  # 

4ef«idi<eompilatorcspade&arura  infcr-  f  ,.Y  rVn^tvJ;  ** 

uerunr,exquadepromtacftplcnsauthcn-  C  ViCneraiLlJ. 

tica^quzftatutis&confuetu.iinicontrali-  Svmmama, 

fecrtatcs  Ecclcfixcaruqi  pcrfon  js  indu&is,  1  ^n^in"f*^**^tb4»cconftu»tio»mteJl«ii 

\  aducrlmCanonicas  vd  Irapcrialcs  (andio-  %   vZ*™»'^  U 

ncs,neduyircsabrogat,fcdct»acadcmo-  ,  AH^tmportmp^imm montflenum 
nuracnmarchiuoru  toIlit,fiue  abolcri  iu-        *mferj!n*mfil*mdedt  ctrtt  t 
kct,&  nedum  nullius  raomcnti  ciXc  dacer-        Vm  hac lcge  Impcratorcsfpcrrbittat,  i 

»ic,q  in  prsiudiciQ  Ecclcfix  deincepsac-  ^vcvirginesDeodicate..&alie,muliercj 

5  tentaripoccrur.fed  etiagraucspccnastin-  fanclzmoniaics.tcftaracntovcl  cedicillis, 
lermmatur  arqjjpponir.vt  faUuctores  ha-  Ecclefic.,martyrio,cIcro,raonachis,paupc- 
rumlcg*iautconiuctudinuiuaiunldictio-  ribusfacultatcs  fuas,pinftitutionc,fubfti- 
rc  tnultf  entur,  q  mox  fupcriori  addicatur,  rutioncVcgacum,fideicomraiflum,vd alia 
itavtlocusvbi  talia  inftuutacrunt,millc  quauisranone  legibus  cognira  in  tocu  vcl 
raarcarfi  damno  fubiaccat :  poccftaccs  vc-  partc  rclraquerc  poffintjVidcf^inueftigSda 
ro,confules,rc&orcs,&fcripcoresdi&oru,  ratio,curhzc  coftituriojppofira  fir,cutalc 
ftatutorum.nccnonconfibarioslocorum,  iusoranibusex «quolcgesimpcrriac  ejrU. 
qiitfecunicm  ftacura&  cofuccudines  mc  hocnofiro titui.d  fhcilccft,hocipfum  ccrco 
moxatasiudicaucrint.fintextuncipfoiurc  cxpIicafle.Exiftimo-j-tamc,o,etia'  antede-  * 
inf.mes.  Qu;>d  fi  pcrannurain  cadecon-  fiuitioncauthcntica:i»^r^3t>.r.*>rwc.«i»/- 
turaacta  pcrlcueraucrinr.bonaillorum  oc-  tu.dtfi.si..  dubiu  rucrir,*n  iUi,ain otiu  ian- 
cupmtibuc  per  totura  iraperium  conce-  ctum  icconferrent.ex  dedicatione  omne 

4  daorur.Porroiurcfcanonico&raliapccna  jpprietatcmamittcrcnt.adco vcnihilpecu- 

itfdem  mfligitur,  vt  fciltcctipfo  iurcana-  liarehaberepoflinr.  Idipfum  n.coargucra 

cheraAtcpcrccIlantur,^/).^^.^.^.»,.  vidcnturvcrba  D.  Auguftini  c.ntitcttu  tsi 

u:rtnt,txtr.defintent.ex:omm.  St  quisautem  q.2.  vbi  w.cumhututnofh*  cogregttUnit frt-  • 

lctre defidcrct, q-i*  Icges  aut  confuctudi-  trtsnonfoUmftcHluttbmftd  voiuntotibutpro- 

ncscontralibcrtarcm£cclcfiacfinr,i$  adi-  priuyrn  tp'o  ordfnottonufufepiione^rtnuntuue' 

J  rcf  jotcnt  Baldum hic  num.^.&feq.  Stlycet.  rtnt&je ptr jmtffkm  obedtentu penitm oliorZ 

hicnnm.j.  &fetj  Ctflrtnf.nu.4.  Ptnormtttndn  fotef/ttiejrimferiism  Chrfo&fro  Chnfojub. 

Up .  Ecclefu  S.  CWtru.  nup.& fiq.  &  in fu*  re-  dtderint.certum  tflttosn  hdhtbtfe,foJJidert]jderk 

faitjt»j4.(frff<i.  Oectum  nn.j+.crjcq.  Felm.  vtl/tcciftrtdcbtrcfntfuftriorubctnti*.  Porro 

nv.ss.verf.ltmttM.+.cumfcij.  &  aitos  *b  tifd<m  cfi  illud  peculian  dcfinitionc  cdftitUtu  nd 

•Uegttos  P.irro  dum  Impcracor  hoc  loci,  eflct,&in  illa  pcrrurbatione  tcturJo*u\de 

pr.eccr  pociam  infirmationis,  huiu  modi  quamentiohcfeci w/./>r/W^/<,muJtaqad 

ftaturaaboleripra?cipir,conftituuntinhac  arflictionc  Ecdefix  pertinct«,inuafiflciiti 

lcgem  (cribentcs,  non  furflccre  claufulara  intcraltarcccpcu  fuiife  viderur,  q,  religio- 

gcneralcm ,  quzlegi  mimicipali  fubiicia-  niscaunara prorcfli, habcre  quidcra  bona 

tJnqaodfiquasfintcontralibertatcraEc-  poflent,  quoad  viuercnr,denegara  tamen 

ciclijc.illairnta  &  pro  non  fcriptis  habcrt  facuitaiedc  illis  in  fauorcrh  Ecclefiar.auc 

velint,(cd  illosnihilominus  in  pocna  hac  aliorumteftandi.perindequafiingrcdicn- 

6  legeconftitutafincidcrc,^r/.^».^^ii/.  demonaftcriutfuarhpcrton5  folamcon-  $ 
n.t.  cum  hzcauthccicaetia  puniatattenta-  (ccrarepoirent,  no  autc  &  bona,  vt  qaibus 
ta  D  c.n.to.Ltpm  Atitgxtio.92.  inffreximm. circ.  ad  vt ix  (ubfidia  poflcnc  vfqj  ad  mortcm  (o- 
fn.A-tb.wc  nouerintideftnt.excom.Stlyc.htcM  lum  vti ,  aut  admifla  detcnori  intcrprcta- 
prtne.qui  carac  raco  iudicioillud  noincon  tionc,non  pofleillosqutdquide  bonisfta- 
fidcrateraodcratur,vtlocuranohabeatin  tuere,  q,  obftringendo  fc  lege  monaftica 
hisftatutis,inquib.verifimiliaerpofletdu-  abdicaiie videacurdomimuforrunarufua- 
bitari,ancotra  liberrate  Ecclcfia;  fint.  Ad-  rum,in  rem  eorum.q  proXimi  cflcnt.ran^ 

7  4>t& Alc.  q»cum  legisf  virtus  in  ipia  fcri-  mortui  (inctelbmciuo,  d.  c  m»l .of.dtji-s** 
pcuranonconfiftat.fitisabolitavidcrieflc  Hisigiturtechnis&conatibusmalitiofora 
lcgem,cuiusfcntcntjarublatafit,4/^./^-  occurrcre.mcoiudiciovolucruntlmpera- 
tor.47.%.Lucim.ft.dtfxttu. nifi dolo malo de  tore$,dum ftatuunt, Ulis teftamcnti  ractio- 
fuo  voluminc tlla abradcre,ab  Epifcopo,vt  nem ltberam  & ilhbara efle.Pocuerint hoc 
id  U  c  e  r  e  n  t ,  r  e  4  ui  i\  1 1,  n  cgl  cx  c  rint*  a  ti  non,  iu  difccpcationa  no  rcuoco :  laudd 
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tamen  piam  &  cx  zclo  rcligiom s  p rofici-  $i  Stnttnti*  **tlerU diftm**muinter  m*hrm-,& 
fccntcm  afrcaioncm.  mmm^^vf^mmmm^  p  efm 

.  i.  qmoifuotGitcejforuh*be*t;. 

AlKhcntlCa,  ingrclSl.  SS  bifttnttiomperfon*m*iorU,*n  bon*fm*exprcffm 
-.  tmdic*rtt? 

5VMMAX.IA.  34  fnqMihutcafibut  monajiertum  fuccedtt,  tt  tjmotf** 

1  Cmm^mltbetfit*rbiter&moderatorrer*mfm*-  *btnmmfol*trecogit*r. 

ritm,ntd*mft^td&bon*f**ment^trudedtc*''  jj  Anu,tfmnmlUtr*mrermm dommuemh*bcttteft*ri 
re  poteft.  nramtat*. 

2  Anperfin*mfu*mdedic*nsinttUig*t*r  tttttmbo-  jj  Monachmproptertattfiari  non  poteil,  tjmod  bott* 

n.t jie*  obta!i/fe,*nre.t  corroMtrfum fiut,  n*nc  vcro  preprta  non  habeat  netfc  bttbere  pojfit. 

tdaperte defitutmmeft,  Monachmm non ejfe ttmpliHt m poteiiateparentu. 

j    Qnt  domintu  noru  tfl rer*m fitarmm^,  itftmrim)*  j/  St  tnimrt*  ntonacbe  ilUta  fit ,  cm  unmriarmm  adit 

cjMit.  compa,tr,  ? 

a\  Quando tjuu tntelhgatmr menafienum mgredL  s9  Qmmpottftmtt  ditn*til,*U*min pottfintth*- 
j    DommtM  rerum  ommum,ej  monacht  antea  fuerunt,  btrinteput.  , 

4   ^rW^fi™™^™^™™"'  TSjOnpufco.ahtenouellamconftitutio- 

7  AT^tddTfcnZL^  l^ncmiuftiniani^^«^amb,guiiu. 

patnmon,ttr*nfi*nenU,&re,p*nk*UtrUt  hsroi(re,anis,quiammum  ad  confilm  (an- 

/    tsfncapetUtrutngrejfm  nthd  fibt  propru  rttmert  dioris  &  corrcctioris  Vit±  adfuiflct.potue- 

poffat  ritj*ic5t bona  fua.fi  idcxprcifimconucnif- 1 

f    ObUuii  in  m*mbmfec*UtnsnoiureddU  tdujttm  fctjDeo  dcdicarc,cuttt  quifqj  fit  arbitcr  flc 

reltgiofunu.  modcratorrcifuc./.j^T^rAirf  atttfui  wUtie- 

H  Con7t,0nctcont>*fi(:Lnam*Shu  *dtcil*tt&*m  fipr.hectit.Umnimedo.30.inf.de  tnoftejlam. 

mfrmare.  Anfautcumfolcmni  votofeobfttingeret,  L 

12  ]ndMbtopr»cmfa*ti9rti  'votipr*fumtnd*m  inU-  id  tacitcfccin^etiiratidnefacultatum  vi- 

dotmr.  dcretur,iddcmuconrrdilerfumfuiiteopi- 

V  ^a^mdermnendUbonUincontinenti^eSm*,  nor4RCpU8natentmtonGderatiotcg.pr*- 

ipfiim  vott  n*nc*p*tuMtnu  vtttart  Jcc*nd*nu  tC(jenti$  ^ poteftatem  dc  fua  fubftatia.q  ue, 


l  (J*m-,  ccacnus.qpowuaicinuciuaiuimaua.quc, 
U  vffimthrtartoU  intervnUpermodmmtomdm^  VelitdilponSdlfattaimbftialibusindulgCt. 
nu%&mfin-m*mod'prtt*mmnn*UU  *rg*mt*>   Qttadc  caniTa  cuUftinian.aniriiaduerte- 


tUconfirmat*.  rer,inftituto  monafticx  vnx,  c.ne dic*t'u.t2. 

1/  K^A«/?«^iwyWitt«w^y?«4OT/^^«^.  q.2x.cumttdmon4fttr1ji.txt .dt  jlit.  moruth.t, 

U  Andtferent,*Jumterexpref*mbonor.obUutonm  Abb*tet.tt.q.2.c.cum oUm,dcPrmi CIUS cofti- 

#t*nt*mfiprofjfoexpo^  turionisliccntiarcpugnarc,* ctiaprc>cre 

17  S*bdimfio3*rtoU^uadobonatxvrtfftm\*nt<Ua>-  ~  ,.      f  • 

,/  SentWtm^Milorulpropofu^JfiL,     (c*t*.  occafioncmalignar  interpretanom  illoru, 

C^netmpoftbdu  *iuj**ndo prt  ntn fcnptnh*-  qMomttcpatrimoniumonachijttximisad- 

bee *r.  hcreren t,/ t>eo Hob'u.42%  t.inf.t .prox. I  m  pe* 

21  Simtrditmp<nr*probaHonU(f*mpctnitmtiUtt^  rialiiprouidcntiatcflcf ftatuit,vtquidquid  J 

tt*oU/kcla,omnmb<tn*f**rtc*ptr*c.  tbftirditatisindc  nafci  poiTcr,(ubmoucrcrf 

*  ^"'^J'"^ *»n*ftp*r*timfint obl*t*J  &  rcm  c6ucnienti  forroa:  rcftitucrct.  Dc- 

22  Dilttnclto  Pariormitan,  tnter  vniuerlalem  opi*tu)-  ,  _         _  . 

ntm&petrticnUtrura,  *  cemititaqj,  ingreObs  monafteriu  fc  & lua 

23  'Promfio  ConaUi  Tridmtini  cuc*  ptrfimu  frofi-  dcdicare  Dco,  ipfo  ingrefTu,  ncc  dc  his  te- 

ttntutnui  ftaripoiTccudominic-ledcrinar.Porrono 

2*  Anttdicummftxtimtmnim  nuIUm prcfifiontni  illum  intelligimus roottaftcriu ingrcdi.qui 

*mphm  admttn.  incccnobiupcdcintulcrit,vt  veloraret.vcl 

2,  VerbMm^ermSexproprUfigmfic^tioni  dommU  alio$-j-inui(crct,fcd  qui  fo  1  cm n i  VOto,  fcad  4 

26  x^dial*"^!^  lcgesmottafticascxprcfGm,cw«.»/.^^ 

ntMmretpurttcnl,rLnLnafier,umnitranfre.  eMmcti^^extr.qmcUrtCtvelvOMenteS  m*- 

27  T*ctt* bonorum dedtc*tie,ned*m dommutm ftd &  trimoM*m.c.perre8imtxt.ieregmUrtivz\t.Z' 

pofft/ftontmrcrum  trmmfirt.  Citcfcfeobllgauir.velutiin Qzi\b\xs,c.trtdu t. 

2t  An*nmmtb4iUf**mtm*j}truio^trt^  tgividem-  (ap.adnoftram.c.U Aptjiolicam.  Cdp.exparte, 

tmr.vtdominutmtrmntjrrmt.  extr.de rtguUrtbm.  Ethoc  adeo Vcrum  cfo 

29  tAnconcthmm  TndtnttnMm  ctrc*  tbUtumem  r  fta-uirous  rtCX  tali  pfofcu-dttedoroiniuil» 

parttcularuAitqutdmutAUtvtdttUmrr  ,  r,  •  r  n 

i*  /ubUtacauffae^eilmauoaUUtutcenfetMr.  «run. f  omnium ad  ipfum  monaftcnum  J 

//  QHnUHrtsfitfimiUMkvmraannumprikaitorw  XZM(<a%t^i*me*t.Lfi*oioft*Mtrt.^ 

meruuwrt  x*rto\ 
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preemo.  l.fi  paterfamiUas  tc.tf.deadopt.  capjn  num.*.  idqucdcfcndithacratione,  quod 

in frstfcntiafxtr.de  probat. ita t cpudiataglof  conuct fus  ccclcfix fccularis ,  quanqua de- 

in  verb. dedtcant,  BartoL  num.z.  Cafiren.  num.  dicct  fc  Sc  fua,non  cfficiatur  religjoi us.  Al- 

t.drnumer.i}. Bald.num.if.  vbiidcmetiam  legat  doctnn.ua  Innocentii/» capit.  porre- 

tradit  in  pofleflioncuirg.  d.  l.fi adoptauero ,  &  dum  j  extra  de  reguiaribtss ,  quod  f  oblatio  9 

quxfcriptoconfignaruntintcrprctes*p.£.  fui  in  manibus  fccularis  nen  cfficiat  ali- 

i;.§.fiquAmulter>Salycct.hu,Uj6nnumcr.27.  qucm  religiofum.  Et  quamuis  ex  culpa 

&jf.  quictiam»*w.ip.  alium  intelle&utn  typographi  mendum  irrepferit,  vt  loco 

6  glofla:  adfcribit,  Dccius \num.    vbi  vide-  porrectum  adfcribatur ,  verbu m  propofitum 

tur  cflcinnouaopinionc,  quod  antc  pro-  &  ideo  Alcxander  nos  rcmittat  aa  ipfum 

fefllonem  ftatim  ipfo  ingreflu,bonaaddi-  Innoccntium,tanqua  fortaflehocnoafle- 

canturmonaftcrio,fedexpoftfatto,ii lllum  rentcm  ,  tamen  idem in  vctbonecvidetur, 

antc  annu  pccnitcat  fufcepti  ordinis,  hanc  ad  profeflionis  firmitatcm  requirit ,  vt  & 

translationcm  rcfolui.  Verba  autcm  au-  vcftcm  quis  mutct,  &inmanibus  religio- 

thcticaeincorporc,vndcdefumtaeft,pau-  fi  votum  faciat,  multosquccafus  ibidcm 

loalitcrfcfchabctjvndeillactiamfubncio.  pcrfequitur  cx  quibus  quis  non  oblige- 

llluJquoquedecernimus,qutmmonaJieriumtn-  tur.  Idquc  etiam  apparcrc poteft  cx  caftt. 

trotre  volucrit ,  antequam  monaficrtum  ingre-  conjulutty  qui  cimci  vei  monachi  vouent.ma- 

dtatur,  iicentiam  habere  fitis  vti  quo  voluerit  trimon.  contrah.  non  fojfc-j.   Idem  quoque 

modojngrcdicntenam%(imttlfiquunturommno  fcntire  videtur  Baldus  inauthent.fiq.  nu- 

resUcetnoexprefftmy  q  introduxerit eas,dixerit:  mero  4.  Iafon  nUmer.  26.    Huc  rcrerripo- 

vUerius  vllo  modo:  tcft etiamglofla  tn§.fiquamu/ier,inauthent.- 


quae Grarce ita conccpta  fuerunt :         &  de fanit.eptjc. ejr cler.  K^ilcxand.  confil.  Si.  vol. 

sei{:_nu'  J ,\  rlr  «V  fiwasitut  «Wa9»<  ,  «V«*ur  i.num.  i.  In  hac  itaque  controuerfla  cum 

•X<r«7r  \*vnpaS%  «*9'  cffiiKtm  rfi-rw  «rtK^lm  gfoflam  fequatur  Caftrenf  hic  numero  16. 

»)  cut^^Sm  ttirrmt  ri  mfl^tmm  Mfttjtf  pr»r  & cdam aW }  (i  bcnc  intclligantur|  ita  rcm 

"Vyj™.         V w  "*Z        ™ digcrenda  puto ,  vt  fi  fc  &  fua  loco  feculari 

x*t  #^r«Tf4»»f.  Caeterum  cum  obftarevi-  T*\.     .  r, .  r  ,  , 

dezmr  U.f.depolUctt.  cx  qua  gloflanoftra  vbl  P~pnumhabeant. 

itafenfifle  inteUigitur.Bartolusconft.tuit,  ^f^lZ  l     ?  "Tu  F  t" 

quod  indc  difcriminis  cfle  potcft ,  facile  iT",  [  r^K      r  ^  P,«V 

A,  .  r  ,  #r  •  cuiquis  lc &bonaluadicauerat,itemBal- 

fubmoue^fiperpcndamusmtcrcflcm  cr  dJ      mcntioncm  facIt  dc  hcrcmins 

7  cauflam  f  vmucrfal  s  patnmonu  transla-  "*     habcntibus ,  addit  Alexandcr 

tionis.&reiparticularis.  Scdquiahocad-  ... jf c  '  T 

miiTo.aliusisq;  infeftior  obcxvidcaturaf-  ?**  '*f  h  ^UCm  Panitca! :  W 

{  kf     t-      /    itibih  edita  IUUTlocl1  votl '  P°"1C  ct,am  rcuocarc  bona 

Zve^MtJoT^Z^  g^^j  lluiu^0^donatiov«deaturrmf- 

1     .  i.     s+  j  1  l-  j  Ic donatio  cauiia  mortis.  Plurainhanc 

ljtmtibt\.  Cod.de  hisqm  anon  domtn.manu-  r    ,  ■  XT  .  a  ,  TJ 

~.      ,   -  ,      ,     7  riJ        .   .  rcm  icnbitNatta  tnapoM  Idcmquoquc 

mttt.  vbndcmdcnonvniucrfali  translati-  «..,1^.   .      r t     .       /  V 

one  traditur.idcirco  ex.ftimat  h.c  Iafon  ^IITJT  Prob/ndum  >  h  Pcrf°- 


*  J, .  1    r     r        mc\™n  na  fcculans  talcvotumfufceperit,  «to». 

^a/.Bartolircfponfumproccdercin  McaptUffft/il^  Quodfivcro  fcdcdica- 

^atranslationc ,  qu^tacitc  peffonam  ie-  ^  guiusmodi 

quatur^./.^/,^ ,       ^rr,  tf  finc  ^  f  P  d 

a-UyrtffHfia.  Scdtamcntalcmdc.  lcgcm &FrcgPuiam>tum contrarium  admit. 

clarationcmnonputoneccflariam  ,  quod  „„a~,\„„~  c  1.       . .  1  j  n 

lcx finaLhoctitul.  ipfo iurcdominium ccclc-  tCrCm cx. dodnua Specularoris ^ttuUefia- 

QuoPdobtincatinpoflcfiionc,  J^^^i^— ^.^». 
poftca exfcqucmur.  Scdquxftionis cft,.«  ^r^+^.  , Q 


Additglofla/wt^r^.  ingrejjiejrinverbode-  fieriumrcfiruarc fibtproprictatem  bonorumpof 

dtcantsidem  quoq;  admittcndum  cflfe  in  co>  fint :  tjrfiid  concedt  ncqueat ,  vtrum  vtttetur 

"  quiquamlibctcapellam  autecclefiamtle-  fufcepttoordtnis,  an  verorcjeruatior.is  i  Qua 

cularem  ingrcdutur ,  &  fcculo  tacitc  vcl  in  difceptatione  diftingucndum  puto 

cxprcflc  rcnuntict .  cxiftimans  cundcm  anappareat  dc  voluntatc,  huiufmodi  rc- 

fibi  nihilpropriirctinercjpoflc.  Sedhanc  gulam  amplc&entis  ,  quod  nolit  quid- 

opinioncmquoqucrcptehcndit  Baxtolus  quam  valcrc,  fi  rcfcxuatio  falua  cflc  non 
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pbilit , vcluti  fi  foicnnia  voti  per  modum  pof.irtmairimJteml.cumfrecorie,i2.ff.depreca' 

conditionis  concepiflct :  fiiiceat  mihihabe-  rteJ.vbitta  denatur  27.fi.  dedenat.  cauJJ.  mort. 

repropna. mea bona ,  aut taiem bonerum partem,  Acccdit  i.iecJa 4ff.de reb.cred.  quodpaftain 

ego me  &mea  dedico :  aut fi  difcrtis  vcrbis  id  contincnti  iuxta  contrattus  intcrpofita  ci- . 

alio modo  comprchendiflct ,  ita  BartoL  hic  dem  infint.  Scd rcluaacurfhoc loco Bar-  «4 

num.12.  ^iberic.num.if.Cafir.num.ip.Saiycet.  tol.qui  diftinguit  intcr  vcrba  pcr  condirio- 

nums.Ufonnum jtf.Decius  num.  2\.pofiCarM-  ncmprolata, autconccptain fbrmam mo- 

nalem  ^Andr.Siculum  &  alies  ab  codem  ailega-  di ,  vtfuperius  diximus:  itcm  SalycctBaldus, 

tos  Angei.l.i.§. fimibi.fi.de  verbor.obiig.Aretin.  Caftrcnf  Fulgof  Angel.  &  Iafon  hicnum.\4. 

mm.i4.glafmcap.2.defiat. monahor.  gleffJ.per  itcm  gloflamagna  hicinverb.dcdtcant.Imoi. 

feruum  14.ff.de vfu&habitat.  Didac.Couarr.in  in  cjumM.Fcrrar.extr.decondit.And.CailMb. 

fuaepitom.dematrimon.part.2jom.t.cap.j.  jf.r.  +.obf4.nuj2.  Ethancvltimamopinionem 

num.  2$.  item  l.cum precario  12ff.de  precario ,  i.  communem  cfle  ratctur  ipfc  Dccius  bicn. 

perfentum14.ff.de  vfit&habit.ic\c[uczxgc\m.  2i.poii1nnoc.  cap.cum.tJM.  Ferrar.extr.de cen- 

J 1  ap.fin.cxtrade-fcenditjnatrimon  cxquoe-  Jittut.  Imol.  tbtdemnum.7$.  Didac.Couar.inlo- 

docemur,  conditioncs  contrafubftantiam  coailegato.  pro cuius  confirmatione  adduci 

attus adicttas illum  infirmarc,  ttcmargum.  poteft  textus  incap.  inftnuante,  qui  clericivei 

cap.  cumte.C.depatf.  conuent.  exquocoHigi-  vouent,matrim.contrah.nonpoff.  vbitalisrc- 

mus  in  fimili  cafu  vitiari  totam  conuentio-  fcruatio  vitiatur.   Sccundo,M/>.  diacomcum 

ncm.  & cuiquc  ius  fuum  faluum  eflc ,  Bald.  gloff.  dtfimti.  2S.  vbi  diaconus ,  qui  tcmpo- 

ibidjtum.t.  ^lberic.numcr.\:Cafirenf.tnprinc.  re  ordinationis  proteftatur  ,  quod  liccac 

Saiycet  num.iJtem i.cumprincipalis.ff  de regui.  fibi  vxorcm  ducerc  ,  nihilominus  cogitur 

iurit.  Quod  fi  vcro  hanc  voluntatcm  dubia  contincntiam  fcruarc.  Tcrtio ,  Ug.obltgatio~ 

14  eflefproponamus,votum quidcm tcnebit,  numfere44.ff.de  obitgat. & atiion.§.placct,m. 

fcd  rcferuatio infirmabitur,  Aiberic.  bic  nu.  hxcscih^Stc&intradendo  Jiquisdtxerit ,  fi 

^.Bart.n.io.&feq.Salyc.n.$.Cafir.n.iS.DecM.20.  fotum  ftrje  fuperficie tradere  ,  mjnproficit,  quo 

argJftitaytnfittutusfuerit  74ff.de  hared.  infi.  minns  &  fuperficiestranfeat ,  qua  natura  folo 

lafonnu.jo.pofiodofred.Cynum,Hofiienfleann.  coharet.   AdmiiTa  igitur  hac  vltima  intcr- 

Andr.Anton.de Butr.  contcndcns  hanctcn-  pretatione cxiftimat  Bartolus  hic  num.vn- 

tcntiam  commuhemeflc  :  Abbasd.cap.fin.  decim.  vcrbarefcruationix  faltem  hoc  lar- 

verfquicierici velvouentes.And.ab Exea in rub.  giri  dcbcrc ,  vt  cum iuris  effeaum  habcrc 

de patfisn.sos.Didac.Couar.dj.t.c.j.§.t.tomoi.  nonpoflint ,  faltcm  patto  implcantur,  /. 

fu* feeund.partiaJnepitom.de  matrim.Ioanabl-  qui  beredi44.ff.de  condit.&dtmonfir.  ita,  vt 

rnol.inl.vVtitadonatttr.27.ff.dem9rtUcauff.de-  confcnfu  Abbatisconccdaturipfiadmini- 

nat .  Qua in re notandum  eft  ,  non  vfquc  ftratio ,  cap. 2.  de  fiat.  monach.  & cap.  cum ad 

adco  ablurdum  vidcri  opinroncm  elof-  menafterium,codemtitu/.cumCcr\i\is,conm- 

fx  in  djff.ififeruitm14J.1ff.de  vfu  &  babttat.  ucntibus  oculis  domini ,  etiam  haberc  di- 

gioffk  ineapit.xAefiatu  hominum,  quam  probat  catur,/.*.  f  demanumiff.  &  vcrba  t  fccun- 1  j 

Franc.  K_yfrethutsd.  §fimibit.r.ff.deverb.obti-  dum  qualitatcm  perfona?  accipi  dcbcant, 

gat.num.34.  &quamfcquiturPhilipp.Dc-  lpUnumi2.§.equttiff.devfu. &habit.  legata. 

cius  hicnum.2t.0xm  Dcus  non  velit,nifi  mi-  Et  hanc  Bartoli  fcntcntiam  fcquitur  lafon 

litcmvoluntarium,f^.wtf«^^.^«^w»r.  hicnum.j6.&J7.Ludou.RomanJ.2.§Jifiipulan. 

quodq;  is,  qui  adiicit  coditionem  impofli-  ti.ffdeverb.  obhg.n.Baldm  htcnu...2t.&feq.Pa- 

bilem,non  videatur  haberc  animum  fc  ©b-  nerm.  inftmiii  cafu  cap.  2.  defiatu  monacher. Sc 

\\g^uAw^UUt.d.§.fedfimihin.tp.ff.deverb.  hanc  fcntentiam  Dccius  hic  numero  20. 

ebiig.Anton.Rubeust.nenfolumyS.§.mortc ff.de  rcceptiorem  fatctur^^/.  ieg.Jiita  quia 

oper.nou.nuntiat.Didac.CouarJnfuaepitom.ma-  74  ff-  b  bered.  infiitut.  numcro  t.  ^Altxand* 

trimenxap.j.  §.i.n.2s. PanermJncap.fin.extr.de  Lpenuitim.§JUoinfrade  feruis  ncctffmo  hered. 

condit.matrim.Goffred.  Paui.  de  Eieazar.PetrJe  mfiitut. 

Anehar. Card.  Fler.  quos  rcferthic  Iafon»*.       Cognouimus.quam vim habeat  profef- 

J$  /;.intcrefle,f  an  pattum  in  continenti  ipla  Co,vt  ncdum  Abbati  potcftatcm  dcfcrat  m 

voti  nuncupationc  intcrponatur,  an  vcro  pcrfonam,fcd  per  confequcntiam  ctiam  in 

ex  interuallo ,  vt  hic  referuatio  labcrattc-  racultatcsipfius:indcaliaqu*ftiocxoritur» 

tur,  illicautem  tota  obligatio  fiuevoti  c5-  0»  oiiqnid  dsfferentU  interiuceat  inter  taci- 

ccptio,idquearg.  d.cap.fin.  cxtr.de conditsp-  tttm  transiattenem  benerum  &  expreffam,cum 
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iquisfeejr btndfudnomindtim  uedicdrit,  fiquit  $3.  ff.  de  regul.  iuris.  illic  vcro  repctitioni 
tntrddnnumquo expertri  regu/ds  folet ,cdpit.ex  locus  fit ,  quod  caufla  principalis  dcfc- 
pdrte  & capit.  *d apofiokcam ,  c.  confulti,  extr.de  ccrit ,  argum.  L  nemo  s S.  dc  hdrcd.  wfi.  %.fin. 
reguLrtbus ,  receddt ,  vsl  ft  intrd  iUudtcmpus  t-  item  l.  nec  apud  7.  Lgfipater.  4.  wfr.de  bxrcd. 
pjeab  hacluce/ubtrahaiur ,  ttutfi  vxorvirumt  mfi.  ejr  L  eam  quatn  74.  tnfr.  de  fiJeicomm. 
quifineeius  cou/cn/u  reltgionis  legi /e  alltgarat,     Bartolo  fubfcribit  Albcric.  ttunt.  9.  verfalti 

eundem  repetdt ,  cup.  veniens,  dercguLrtbus ,  forte&c  non  inalc  diftinguunt  Baldus  num. 
cdpqutddm,cap.cumfts tcdp.expubluo,(jr  cdp.  27.  Caftrenf  nu.  21.  Iaion  »43.  hanc  opi- 
vxordtusyde  conuerficoniugdt.TLtBiitolushic  nionem  communcm  dicit,  quamuis  iple 
num.  16.  &eidemcontemporancus  Albc-  diflcntiat,Panormitan.//;«r.^./^  t ~  decie- 
ncus  poit  Cvnum,I.icobum  &  Pctium  n.6.  ric.coniugjtum.6.  Rotrcd. tn/ito tracLtudicL- 
Baldus num.2 7.Caftrenf  n.21. Iafonw.tfSa-  riopart. 6.  titul.  decenuerf.  coniug.  §.  nunc  vi- 
hc.n.6.  Hoftienf  infudfummd  inttt.de cLric.  dcdmus  dn fialiquis  tngredidtur.  Cattcrum 
coniug.§.findlglo/Jd ejr xyfrchtdtdcon.inc.fi quis  Hofticnf  in/uafumma tttul.  de cler.  conittg.§. 
incognitus,  27.  qudfi.x.  Frederic.  SenenfxoufiL  2.  diftinguit  intcr  paupercm  tk  diuircm, 
237.  verf.nunc  qustriturquid iurisfit,  deobLt.    q.alias  fc alcrc  &  tueri  poflir ,  vt  i! !c  cx  bc- 

bon.Rofred.in/uo  trdtfJuditLrio ,  titulMcon-  nignitatc  canonicafua bonarccuperci , §. 

uerfconiug.  §.  nunc  vtdcamus  an  fi  stltquie  in-  ttonfittisJiftj6.cap.  qutcunque  17.  qudft  4.  cep. 

gredtdtur,  PdnormitJn  caf.qued  dd  te  numer.6.  glortd  epifiopt  12.  quaftion.  2.  hic  vcro  repel- 

16  de  cleric.  coniug.  conftituunt  f  prioh  qui-  latur  perindeatqucin  aliadediflct  iinede- 

dcmcafu  ,  cum  bona  tacitc  acccdunt,  dicationc  fua:  perfona: ,  cap.funt  qui  opes  /7. 

ncdum  infirmari   dcdicationcm  pcrfo-  quefiun.  4.  cap.prddid,  ejr  cdp.  qutcunque  12. 

nar ,  fcd  ctum  bonorum  oblarionem ,  id-  qudfiion.i. Salycautcm  numer. 7.  Speculat. 

que  dcfcndi  potcft  auctoritatc CAVarxtrdnf  ditfjitul.de/ldt.  Monach.  difi.43  numer.49.  in- 

mtjja  ,derenuntiat.L  r.  ff.fin.ff.de  eouegJOieit. i-  diftinctc  exiftimat ,  bona  hoc  cafu  penes 

tcmarg.dotis  cx  cauflamatrimoniiconfti-  monafteriummancrc,  quod  in  feparabili- 

tutac ,  qua:  fempcr  tacitam  contincat  fti-  bus  inutilc  non  vitietillud  ,  quod  vtilc  e- 

puJationcm ,  ii  matrimonium  fcquatur ,  /.  rat,  /.  terti  conditfio  p.  §.  quonLm.fi fi  certunt . 

fitpuLttOnem2t.ff.de  iur.dot.  l.prtma ,  $.  ste-  petMfitncimus }4.iufrd  dedonotj.  vltima  Cfa- 

ccdttinfrd  derci  vxor.  */ft<w.&quod  princi-  mtl.  ercifc.  L  hac  confuUifiima  21.  §.fin.tnfra  de 

palc  rc  fublata  acccflbm  quoquc  in  ca-  tefiamcnt.  l.finff.  fi  reus  vcl accuf.  moti.fucr. 

dcm  caufla  cfle  ccnfeatur,  /.  cum pnnctpa-  Porro  Odofrcd.hic  ab  A Ibcrico  tclatus, i- 

Us  17 S.  ffJc  regul.  iuns /.  / vt  certo  f .  §.  vfque  tem  Philippus  Dccius  num. 24.  Ia4on  num. 

ddeo.ff.  commodati ,  quoque  nullus  religio-  4}>  Francif  Aretirt./»  cdp.cdu//dm  mcmmonii. 

fus  dicatur  antc  profeflioncmlcgitimcra-  ^/r*A«/.fWT;/?».ampIcdunturquidcm  Bar- 

dam ,  cdpit.  reltgio/o  de  fentent.  excomm.  uhJb  toli  primum  membrum,  vltimum  autem, 

4.  Prxtcrcaquod  cummonaiknum  co  rc-  quod  fcicns  nihil  rcpctere  poifit ,  planc 

ccdcntc  nullum  onus  fcntiat,  adfpirare  repudiant.  Idquc atg.cjp.fi quntmcgmius  17. 

ad  compcndium  dcformc  non  debcat ,  /.  qudfiLn.  fecunda ,  item  leg.  non /olum  31.fi.  de 

fecundum  naturam  1 4 .  jf.de rtgul.turit.  l.fin.  C.  obltgat.  ejr  dtf.  quod  is  ,  qui  fub  impolfibi- 

defurt.bL  cum  alicno  damno  atquc  iniuria  li  conditione  ftipulatur ,  non  videatur  ani- 

fefc  locupietare ,  contra  leg.1urtnaturx.202.  tnum kabuiflc fc  obligandi, 
ff.de  regulJuris.  Quod  fi  vcro  cxpreffim  ob-       ln  hac  opinionum  confliaatione  f  ita  ,  3 

latio  bonorum  fit  iada  >  eo  cafu  rurfum  di-  rcm  modcradam  ftatuo,  vt  Bartoli  fcnten- 

*7  ftinguit  Bartolus,  an  f  quis  dcdicaucrit  Ce  tia  tanquam  squitati  magis  confchtanea 

cum  bonis>an  vcro  principaliteric  &bo*  c«eterispra:ferendavideatur,hcqucadrem 

na  fua.   Primo  cafu  idcm  admittendum  ptinereputo,quodOdofredi&Deciifcn- 

cflc  nullam  lcgcm  adducit ,  fcd  puto  hu-  tcntia  maiorcm  benignirttis  habcant  fpc- 

ius  rci  officium fuftinerc  poflc.  L fi  cuifitn-  cicm,fi cas  rationcs  in  confilium  adhibca- 

du4.de  infirutf.  tjr  infirumlegdt.ejr§.fiquis  ttn-  mus ,  quas  fupra ordine  cotcximus:tame  6. 

eilLsinfi.sLLgat.Sccundo  cafu  fub  diuiflone  alias  expcndere  velimus ,  qua?  contrarium 

introducit,rcfcrrean  cxiftimauentmgrei-  hoccauifuadcant,  non  itcm cofcqucntur. 

-    lumvalcre,  anfciucritcundcnohtcncri.vt  £nimuCroquamuisccclcfianondebeatin- 

hicbona  fua  donarc  intd%atur,<i#/./n- »  hiarcalioru  fortunis,  cx qUoru pfonanullu 

md,  ff.de  eonditf.  1M.&  l.cutus per  trrortm  -  ©nus  fcntiat,  tamcn  probari  ra£tuipfxus  no 


.  » 


Digitized  by  Google 


64  Commcnt.  Pctr.  Gi 

debet,qui  fciens  &  prudens  fe  &fua  fepara- 
tim  dcdicar,cu  fcirctilludin  pfona  fuafub- 
fifterc  nopoflc.Maliciisenim  indulgendfi 
noncft /.infundo  jf.ff.  dereivendic.  maxime 
cum  prariudicio  ccclefia* ,  cui  maximus  fa- 
Uor  dcbcatur,r.;-//i/tt  de  tefiam.  N  c  c  m  ou  cnt. 
q  de  impoflibili  codicioncadictla  iunt ,  lo- 
quicurcnimlurisconfulcus  dc  hiscondid- 
onibus,  qux  per  reru  naturam  euenirc  non 
poflunr,acq;  hiccddicio  eftpoflibilis  intet- 
uenicntcconfcnfuvxoris  *.  veniensderegu- 

ip  Urib.c.expublicoJeconuerpconiug.  j*  Accedit, 
quodinhis,  quarpiam&  benignaminccr- 
prcrationcm  rcquirunr,  coditio  im  poflibi- 
lis  pro  non  fcripto  habcatur  l.obtinuttj  ff.de 
condtt.drdemonffr.Ncc  eft,q>  fufpe&aaflerci- 
onis  coiilium  extorqucatjf/.//.^.  2.  cu  non 
dc  vxorc  rcuocantcjcd  de  domino,q.fcruu 
vindicct,  Ioquatur,  qui  fane  dctcriorem 
domini  conditionem  racere  non  potuit ,  /. 
mcltor  1  :j  ff.de reg.iur.ldcm  igitur  probarcm, 
fidcpiudicio  vxoris  agerctur  in  bonisma- 
ritilocodotisobligatis.  Planefiomnesfa- 
cultates  donaflct,  amplc&erer  etia  hoc  ca- 
fu  bcnignam  interprctationem  Hofticnfis 
fupraanobis  commemoratam. 

Haec  de  ingrcflu  vitiofo.Quod  fi  vcro  an- 
te  profeflionis  diem  pcenitere  ccepit ,  &  ad 
feculum  remcauit,hoc  cafu  condi&ionilo- 

zo  cumcfle  nemotncgauerit,//fatfr«i^«*tf.^ 
tot Jitff.de condicl.cAuff.ddt.CAuff.nl [/equut.i.i.§. 
tff.dc  collegJtlicit.ctpadte,  dccUr.coniug.ejrcAf. 
extranjmtjfa  ,de  renuncUtjteml.  nonomnicto. 
ff.de  reb.cred.ftcert.fet.  fi  pcrconfequenciam 
bonammonafterio  ceflerit,quod  intclligo, 
fi  fuam  pcrfonam  cu  bonis  dedicarit.  Nam 
fi  citra  huiufmodi  dcclarationcm  co  ani- 
mo  monaftcrium  intrarit ,  vt  periculum 
rcgulx  faccrcc,  nihildubitationis  eflc  con- 
ftituo,  cumnulla  translatiohocmodoin- 
terccflcrir.  Porrofifc&bonadiftinclc8c 
principalkcr  obculcric,  hicmaiordifficul- 

4 1  tasfexfiftcrc  poflcc.quodHoftiefisGoftrc- 
dus&aiii  SibMbcnco hicnu.f.  rclacipucct 
bona  monaftcrio  ccderc:Panorm.  vero  d.c. 
quodadte,  vitiari  bononim  obligationc  fta- 
tuit ,  fi  bona  omniaobtulcrit,  non  autem  fi 

iz  refparticulare  donaueric.  Albcricusauce 
d.n.9.  vidctur  hoc  cafu  diftinguere.vc  in  fu- 
periorifcil.vcfi  purihleritfefemanfuru,  & 
cacogitatione  obtulerit  bonafua,vt  rcce- 
dcns  poflit  cadem  repctcrc ,  quis  hoc  fatis 
obfcurc  infinuet.Salycetus  vcxon.6.  diftin- 
guit.vcrumoblario  bonoru  pfonaedcdica- 
uonemfccdac,aiiverofcquatttr,vchictur: 
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fum  inccrfic ,  an  in  concincnri  flat,  an  ex  inv 
ccruallo.Eccnim  hoc  vlcimo  cafu  nihii  mu- 
care  feram  oblacione  ftacuic,  aliud  obcinerc 
in  prioribus,in  quib.  monaftcriu  bona  vin- 
dxczxcooiXxt.arg./.3Jnffifendenteaffe/latione 
morsinteruenerit  ,vbi  exprcflabonoru  publi- 
catio.q  cacice  inerat,no  cxftinguitur  mortc 
appcllantis,quodq;  prouifio  cxprcrtatollac 
prouifionem  lcgisifinJnfidefatf.  conuentJn- 
tetvir.  ejr  vxor.  Ceceri  hanc  quarftionem  o- 
miccunc.  Si  igicurquidmeiiudicii  fic,expo- 
nereliceat,  exiftimarem  Panormitani  fcn- 
teciam  amplc&enda  cfle,  adhibicatamcn 
diftintcione&maccria  paulloalius  rcpcti- 
ca.Siqsmonafteriuingrediacur,  nulJaob-  ' 
lacione  bonoru  fa&a,  hunc  intra  annu  pro- 
bMiomscgrcdicntc,c.adapofiofica>c.confi//ti. 
c.fofiuUf/ifc.exfartedereguUr.Sua.  bona  rccu- 
pcratc,c.ex  traKfmiffa,dercnunciatione,&tbid. 
Abl*s,loan.ab  Imol.n.g.fofigl.rjrlacob.  de  F.utr. 
InnocenJbidJnverb.  re/iitui,dum ,  fequutus 
jrlofsa  ait,illud jpccderedciurcpoli.Quod 
li  rero  in  ipib  ingreflu  ctiam  votum  cmile- 
riccum  elictlegicima?  actatis,  hoccafu  fine 
vlladifferentia,  quomodo  oblacioficfacta 
bonaipfius  monafteriieflcin  confeflbcft: 
fiquide  lura  ciuilia  &  canonica  intueamur, 
hac  noftraauthent.wgr^,  ejrcafit.  cum  ad 
monafierium,de fiatu  monachorum,  eafit.por- 
reffumjjxafficut  /7.  cafit.fiatuimus  2yde re- 
guUrib.  cno foUmejyc.confiitutionem  quam- 
uis  cnim  illud  iurc  non  debuerit,tamcn  fa- 
ftum  obligat. 

Porro  cum  pra:fidcs  fconcilii  Tridcnci-  ^  J 
ni  mulcis  cxcmplis.no  adco  larci  cxicus,  me- 
raoria  repecicis,  deindequocidianarerum 
cxpcrientia  in  confilium  adhibita.prxcipi- 
temillavoci  nuncupacione  decrcto  fuo  fii- 
ftulcrint  ctia  prolixius  tempus,quo  poft  jp- 
batione  quis  profitcri  poflit ,  definiucrunr. 
Legitimam  cnim  xtatem  intelligunt  non 
quatuordecim  annosinmafculo,  vtancea, 
c.aJnofira,c.figni/icatu,de  reguUribx.  in fretftn- 
tiadefrobat.  aut  duodccim  in  puelia^.firjw 
wrudereg*Urib.-\Scd  qui  decimum  fcxtum  *  * 
annum  cercflus  fic ,  vt  cauccur  codem  con- 
c^oTridccinof./;y^T. *t .quodin  vcrbafe- 
qucntia copoficum  cft  .*  toauacunq. re/igione ■ 
t  amvtrvrum  quam  wiuUemntfrofefpo  nofiat  an. 
tedecimumfextttm  annttm expUtum.nct uui mi- 
nonte^re^uAferamiumpcfifnfccftum  babitu  -  . 
tnfrobutUneJhtertt  ad  frvfeffione admittatur. 
Trofcffto  mtti  AnteAfktUftt  nu/Ia,uuuA^  indueat 
tb/igationcm  AdaUcuius  reguU  vel  re/tgtonif  vet 
•rfa&fertHfam**^  fffefh*. 

Cum 
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Cum  icaque  hic  apcrtedcclaratur,  quod    t.K^ilkeric.ibtdem.num.2  Imol.num.6.  Csflrerf 
jprelfio  nullam inducac  obligacione  .  ncq;    numa.  Aicx^ndjtum.  s.  ^JtvgtLdtft.  l.  §.ttem 
adregulafoblcruacipne,neq;adaliosquoi-    quodamart  num.r.Cuman.m  §.  ttcmtumprjt- 
cuq;  erfectus,  facilc  incelligunus  prarmatu-  tor,tXAdidct\mt,argum.Lfiadoptaucro JJ  depre- 
ram  illam  voti  nuncupationcm  monaftc-    cari*>  itemleg.  t.eyj.  cr iffprofocio  ,  quod 
rio  nihil  luris  in  cius  bonis  q  fc  dcdicauit ,    fi  vcro  bona  cx  donationc  cxprclfa  in  cc- 
tnbucre:Scdanidcmfic,tiIc&fuadcdica-    clefiam  Cralcanr,  tuncidcm  admictcndum 
rit,  non  immcrito  in  difccptationcrn rcuo-    non  ciXcfefi  Frapc.  Arettn.  docet  Decim  d.cap. 
caripoflcc,quodvrgeancracionesaSaIyce-    inprafentta  num.  78.  idquc  colligi  potcil 
to  allatx,&  quod  Ulud ,  q»  nominatim  anti-    cxi.haredet  22  JJ.de acquir.vcl amJffJ  ojf. 
quatu  ndcft ,  iuris  difpolirioni  rclinquacur      Cseterum  in  praril nti  controucriia  aliud 
IpractptmmJnfr^jieappellatJfancimm  tnfr.  de    ex  co  efle  ftatuo,  q,  interlit  inter  vcrbii  ob- 
tefi4m.4uthcnt.qu4sactiones  hoc  titul. ejr qme i-    larioms&  dcdicationis  ,  vt  tn  hn  nojiro  au- 
bid.n0j^rifcript4reiiquerunt.]ltq\i\dcm  fi  fe&  then.crtncorpore.vvdefumitur.Dcmdcquod, 
omniabonaobtulericputoaflenciendum    nonvideaturis^orrcrcntiscfle  animus,  vc 
Panormicano,  qucmfcqui  ctiavidetut lo-  dommiumItatimtransfcrat,fcdvttalisob- 
an.ab \mohd.cap.extransmiffaderenuntiat.n.    latio  cffcccu  forriatur  ex  propofita  profef- 
*J  -f.bona  rcftitucda  elTe,  f  intra  annum  rece  -    fione  poft  emenfuna  probationi  conftirutu 
denti :  poft  annu  cnim  &  profeflione  aliud    cempus,vc  in docis  conftitucionc  proccdc- 
iuris  cnct,Lfin.§.penutt. infr.de  eptfc.cr cier.  q>    rc  fupra  oftendimus .Lfiflupulattom.ff.de iure 
vcrbum ofrcrcndi cx  propria  fua  fignihca-    dot  Li.§.acceditdereivxor.aZtionJ fiextrauem. 
tioncno  cotincac  dominii cranslacionem,    ff.de condtcl.c4ufJ.d4t.  cauff.no»  fequut.  Jdque 
vc  cx  infinitis  iuris  noftri  capitibuscolligi    etiam proccdcrc ftatuo  cocafu,  quoobla- 
poccft/7.  ff.devfttr.L  r.§.fin.eod.tit.i.6.ejrp.    rio  bonorumprzccfierir,neduminconcir  : 
infr.eodJ.s6.§.r.ff.mandat.idqucCmcd\ibio jp    ncnti,vt  LpetenstnfrMpact.  Scdcxincerual- 
cedcreftacuimus.fiverbisfolu  oblaciofiat    lo,modocamcnidfaciu  ficeo  animovcpo- 
xcMcntcLftfyonfaltb. $!.§.i. ff.de  tur.dot.Lqui    ftcafcfcdcdicarec,4rg.  mortie  cttuff.  donatio- 
decem  72. §Jtemrcftonfumesi Jf.de foiut.  HinC    ms,ljionomnisjfidercb.crcdficert.pct.  Etcnim 
lifonhicnum.  41.  fcquutus  Francif  Arcri-  fiindonationcmentiomortisinferacur,n6 
numconfticuicdedicancem  fc&fuanon    fimplcx  hbcralitascenfebitur  ,  fedmorris 
tantum  ecclefia:  dcfcrre,  quancum  tribuc-    caufla  facla  donatio/frw  ff.  dedot.  pralegat. 
rct,fiperfonafuam  vnacumbonis.aucfim-    Pugnancdeinde  pro  hacaflercioneomma 
pliciccrfdcdicaflecquoddominiumfinc    illaargumcnca,  quarindiflblucioncprioris 
cradicionc  in  aliqucm  cransferri  ncqueanc>    quzftionis  in  medium  adduximus.  Praerer- 
LtraMt10n1b.20jnfr.de pacHs.  Et  quamuis  de    ca  Yidetur  &  illa mens  fuifle  cocilii  Tridc- 
hac  fua  obfcruacione  canquam  fubcili  fibi    tini.dum  fub  imaginc  religionis  nemincm 
admodum  bladiacur.non  puto  camen  ean-    vulc  dccpi.auc  iurc  fuo  cxui.  Sane  li  probc- 
demfccurcamplettendam.  Obftaccnim    tur.illumallicienciuinilleccbris  captu  bo- 
dcfiniriolcgis finJjoc tttul. quacomprchen-  . nafuaobtuliflc,  hoc  cafudubicandumno 
dicur  dominium  ex  caufla  donarionis  ec-    ericquincciam  iure  canonico  donatio  im- 
clefiacquarri  finecradirioncnifi  quis  putet  ptobct\xt^ap.conJlttuit.2o^u4ji.i.SpecuLinti- 
in  dcdicacione.  quae  non  cam  libcralitaccra    tuLdejiat.mon4ch.tib.4J>art.}jtum.7t.  Abbas  c. 
conrincac,  quam  ob  cauflam  inccrccdac  a-    cum  dtlec7m,  auodmetm cauffa.Fetin.capJnprd- 
liud  probandum  efle  ,  quamuis  dedicario  fentta  njo.fjrtU.Dccijtj.Lapm aUsgat^jncip. 
perfona?  valeac.Habcc  camen  hec  confidc*   auidam  tuuenic. 

tatio vtilitatem  fuam,fi  de  caufla  poflcffio-'       Porro  fi  rcm  particularcm  obtulerirf  v-  ,  9 
*7  nis  tracletur ;  tacica  f  cnim  dcdicario bo-    nacu  fua pcrfona ,  an hoc cafu  fublcribcn- 
norum,ncdumdominium,fed&poflcfli-   dumficfencentia:  Panormirani  exiftiman- 
oncm  transfcrt.Hoc  cnim  cafu  pofleifione    tis,reftiturioni  locum  no  cflc,lubf  ifto.  Mo- 
bonorumcranfice,Innocent.mM/9/>.««/9r^-   uencenim  vt  plurimum  llla  argumenta, 

jGMi4mverb.minor4nnifP4norm.nu.74.B4ld.  qlupracomplexifumus.  Prxterca,edoce- 
nu.4.Dectm num.7t.p0fi BortoL  BoU.  Anton.  de  mur  cx  multis  legi bus ,  donationcs  cerra- 
Bmtr.Cuman.  Fr.  Aretinum,  Ant.de Butr.&  4  •  tum  rerum  fpe  nuptiarum  contrahenda- 
Uos  ab  eodem  sUegntos ,  Bartol.  L  qui  vuiuer-    tumfaclasin  irricumrecidetr/^.<  od.de oo* 

fitf.  fdeadquir.  vtl4mittend.pojfeff.  §.  1,  mm.    H4t.antemtptmjfifili4 >  eodem  tttuL  Putauc- 

F  / 


.  Digitized  by  Google 


66  CommcntPetr.GilkcniiadLib.I.Cod. 

rimicaque  ex  circumftanciis pcrfonac,dc-  ff.de teftam.  ideinmaiore  probadum  fcnrio, 

indc  rci  dacas  id a:ftimandum efle , i.vtrum  qui  d  i  Jh n ct c  fc  &  lx>na  iua  non  dcdicarit. 

■ff.de donatjntervtr.crvxor. &  arbitrio  iudicis  Nam  ii  hoc*j*  faccum  eflec traditionc  iubic*  j J 

rclinqucndum,planciiaddidcric,  fc  illam  quuca,ccclciix  cauiTam  pociorcm  duccre, 

donationcm  rcuocaturum  no  cflc,  hoc  ca-  ttraditicnib  jnf.de  pattis.  Ide  quoq.^pbatem , 
fu  no  animaducrtimus,  cur  donatio  perfe-  fi  nulla  traditio  inccrccfljflcr ,  modo  ingre- 
fta  refcindi dcbcat  > /.  vbiita  don.ff.de  mort.  diens monaftcrium  illis verbis  vfus eflcr,  q 
tauffdonat.cribidem  Bart.ejr  lctnn.ab  ImoLn.t.  apta  iintaddominii  cranslarione,/ fL  hccttt. 
Cuman.craiii.  Porro  ii  minorem  z  j.annis  il-  Cum  autc  fccundum  naturam  iit,  com  • 
lum  efle  proponcrcmus ,  hoc  cafu  conclu-    moda  cuiufq;  rc  i  Ulum  fcqui,qucm  &inc6- 

dcrcm^donacioncnu^iuscflemomenci,/.//  modaiequunturcontra/./^^r^  i*r.co- 

cxratoremjnf.de mincrjn  integr.rejiit. Qujiuis  icdcanum efle ftacuo  ,  vt in  quibus  calibus 
cnimaduericrurdefinitiocapituli,  mprtt-    bonainmonaflcriumf  tranlcunt,aesquoq; 
finti*,deprobat.  tamc  cu  auctoriratc  concilii    alicnum  pro modo  racultatu  agnolcat,  crg. 

5  o  Tridcntini  dcdicatio  perfonart  inrra annu  i.ftn.jf.deadopt.i./ifiruus.§.fi  hdrcditatem.fi.  de 

pi obationis  nullius  momcnti  dcclaretur :  legat.  t.  l.Jivtproponis dt  bon.  damn.l.t.§.  an 

coniequcns  quoq;  eft,  vc  iublata  caufla , cx  bomt.ff.de iur.ffii.g/offa hic in  vtrb. dedtcatyEar- 

qua  minoriinc  auctorrtace curacoris  &dc-  tcltu  tm.\7  .Baidus  num 28.C*ftrcnfjiu,22\^Al- 

crctoiudicis  rrasfcrrc  dominiumrerufua-  bcric.n.7  .Salycn.f.Iaf  n. 44. Spcc.intitul.dt jiatu 

ru  potuir,faluaiic  diipofitio/rgfc/.c?' l.magit  mcnttchor.verf.47.  ItUn.capit.  inprafintia  nu- 

futo.ft.de  reb.eor.quifttbtut.crcurat.fint.  mer.19.poflloan.Andr.An19n.cr  Baidum  Deciut 

H:ccdcfccundaqua?ftione.  Anautcm  ibtd.n.jS. 
bonaadmonaftcriumdcuoluancur,fiinrra       Quod  autcm  infine  noftra:  \  authenr.  JS 

5 1  annum  probationis  monatur,  Bartolusf m  adiicicur,illos  teftari  dc  his  rcbus  no  pofle, 

authenfeqfiquamHtiern  ^.cogitandu  relin-  quod  caru  amplius  no  iint  domini,infctu- 

quitPanorm  inc.inprefintia  ».<W.&illu  fe-  pulum  incidere  poflcr,  quoddercbusalic- 

quutusIoan.ablmol.Prarterca laUnautht».  nisliccar  ccftari  §junfoluminflit.delcgat.sn» 

pqu4m*itern.<9  poftPctr.Anch.Bal.&alios  dcgloflahiccxiftimat.hanc  rationcm  pro- 

ab  cdde  allegacos  contcndunt,  huiusmodi  babilem  efle  non  neccflai  mm.  Pio  di  flolu- 

bonaadhfcrcdcs  ab inteftaco deferri  q,in-  cione  huius  difccptationis  fcicndumcft, 

tra  annu ^pbationis  nondu  fir  rcligiofus  %c.  poflc  qucm  dc  rcbus  alicnis  ccftari  in  prac- 

religtofi.de Jentent.excomm.ini.  Porro  DecJ.  iudicium  fuum  modoraltspcrfonafit,  quas 

t.inprxfenttan.7i.poft Antonium,  Pttr.  Anchar.  tcftamenti  ractionem  habeat,acquin  llli, 

inc.2.deteftam.e\ndt.  Siculumibidem,  jpfi-  quiinpoceftacealiena  func,  heciusnoha- 

tetur ,  concrariam  fcntentiam & veriorem  habcntj.q*iinj  cteftate.ff.de  teftament.Statuo 

eiTe&  rcccptiorcm,q,mutatiovoluntatis  itaque  rationcmaluftiniaroallaramf  in-  3 # 

no  ptxfamatutj.maioresjnfdebaptijmo:  de-  clulam  habcre  qualicatcm  prarccdcncc,  vt 

indequodtalisdedicatioperfonae&bono-  omiilapropofitionc  enthymena  conccxac 

rumabinitioratafuerit;  quamuiscxeuetu  .  exaflumtione&coclufionc.Maiorhisver- 

pceniccncias  refcindi  poflic ;  ponderadi  no-  bis  concipi noflct.  J%uicur.%cxcaufiu dcdica* 

nulla iutzintitJereguiarib.  qucrcfolucione  ticr.it futtpcrJona,ncne'st domwusreru,  quatha- 

complc&i vidcntutiC.fupereo.inverlc^ecede-  htbnitjeftaridciUisnopoteft.  Atqui mcradut 

revoluerints.fignific/ttummvcrb  a  reiigicnere'  ftdusncefldcmin9.  Eigo,&c.Etcnim  comu- 

eefferit ,  non  vidcri  iraq;  reuocationi  locum  nis  cft conclufio»monachu  non  efle  ampli 

cite,nifidoccatutdc mutata voluntate. /.  j.  usf  in potcftatc  parencis,fcd  Abbacis.&co-  57. 

ff.de tn  dtemaddic7ic»e.  cra  no habcre  filios  fuos  amph*  in  potc£a- 

Nonputomihicxirrtvnavelcontrariao-  te.fedebfde  fuiiuriscrnci,£«r/./,  patre  fvr.c- 

pioncconfliccandumcfle,quodconcilium  fiffde huquifuivclaueuiiurufuntJafn^.gL 

Tridcncinumhuiusmodi  ccrcameproma-  ijitxeauffa^.  Pcmpcniut  att,inverb.  cuftatum 

ioti  partediremiir;  vidcatur?  Vndecoclu-  mutat ff.de mincr.mmtegr.  reftit.Angel.  Areti. 

$ j  do,  minorcmviginti  quinqucfannisincra  §  in^.fiUutfamiiiat  *.$  ff.etutbutmcditiuspatritt 

annum ,  quo  pcriculum  propoficar  regulac  fcteftat.fidtut.M^fingjbtd.mm.27.AUcbran^ 

facerevidetur,  faro  concedcnce  proximis  dm.nat.Schueidvv.m»^.  contendcns  hanc 

fuis  furceflionp  relinqucre,nifi  tcftamento  fcntentiam  communc  c\XQ>Laurint.Ktnhff 

ecclctiamhxrcderaiiiititucrit,  i.fusststt»  wthefaurJtom^ptjnMitonet mcmuh9, Dtdaiut 
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Ctuarru.irt fuo  traclatudeteflam.cap  2.  cxtr*>de    14  Senteutia  Abbati/ indiftmcie  puuntit  ttftamcntum 

•:if.Em*n*el*Coft*,c*p.fip*.  «rf^T  aj 

IS  Alia  difttndto  Dtdact  Couarr.id  duntaxat  admtt* 

tentis  <]uo  ad  Itgtttmam  forttontm  monafttn* 

comptttnttm. 

i£  Ingrtjjjm  monafiertum fubftitutionem  vitiat  propttr 
prtfumram  tefiatoru  voluntatem,  altud  tgitur 
prolandum  effe  ft  cenftet  de  contrarta  volun- 
tatt. 

17  Scitntt  & patitnti  nuUa  iniurta  infertur. 

18  Per  mgrcjfum  monafierit  nulla  capttis  diminutio  con* 
trahitur  qua  tefiamentum  vtttet. 

19  An  bona  eiut  qut  tn  monafiertum  ingreditur  fiatini 
beredttnftitutocedanti 

tvis  quis  monachum  laccfliflec  argnmcnt.  I.    20  Opinieghft, exjpeciandam  mortem  monacbi. 
17-ftd fivnut. Sfin.ff.de  iniuriu.  ita  CX  Claro     *«  DtftuUtw  BartoU,mtcrcffc  an monafiermmfitcapast 

bonorum^inminm,vtbictnftttumadmittaturt 
iUic  auttm  exjpecldre  dtbeat. 
22  An film  a ptrentcycptt  monaftertum  mgreditwjlcrf» 

ttrrum  portionem  pettrepvfiiti 
X)  Pugnantet  doflorum fententut. 
24  StntentUaucloru  communtm  ofiniontm,  qutd  ntm 

fofitt,  ampltittntitt 
a/  lnteUectusc.cumfimu,dtregut*r. 


,in  4.p*rt.2.  in  verb.  tc^atorc_j 
mort*o,num.o.  vbi  hanc  fencenciam  rcce- 
ptiorcm  proficccur  kVoctic.hicnum.2sgloC- 
fi  mcap.i.ie.qttgft.2.  Vndc  fimonachoinfc- 
iS  ratur  iniuria  non  parcnti,  f  kd  monafte- 
rio  competit  inivaurumz&io.Boer.dectft;r. 
num.9.  vbi  idcrcbriusplacuilTc  rcfcrt  Plata 
intr.\cUtudedelichcap.o.  n»m.iS.&c*p. 42. nu. 
IS.  Rtimund.  Ficbard.  1nthefaur.commun.0pm. 
mvcrb.mtmaebtUi  nifi  contcmplatione  pa- 


diftinguit  idcm  Raimundus.  Etcnim  cum 
1 9  fcranfeacin  poccftatcm  Abbatis  c*p.  lumt- 
no/i, &c*p.  ^bb*tcs.  tS.  au*fti*.  2.  cap.  multot, 
dtjitnci.%4C*p.eum  *dmon*fierium,  extr.de ftatu 
mon*chor.i\i\im  fub  fc  habcrc  non  poreft, 
ificeuenict.it ff.adlcgcmlultam  de*dulter.lfin. 

&  quodibidcmnotacur injrejefentcnt.pafftr,    j — . — y— 3 

acccdtc  q uod ncc  vellc  ncc  nollc  ftatuatur,    *'  An     ttfiamtntum  ante  mgreffum  monafterii  fd* 
up.non*l*tu,i2.*u*ft.2.c*fifi^iUtc(Ument.  tiumrcueurefoftt. 
in  4.  Ex  quibus  etiam  colligimus ,  filium  fa- 
milias  poteftatc  patria  hbcrari, quemad- 
modumitabauoadopcatus  fuiilct,  Lfin.C. 
oit  adopuon. 


Authentic.  St  qua  mu- 
lier. 

SvMMARIA. 


27  Dtuerft  inttrprttum  ftnttntia. 
*3  Monachm  nuSum  amplm  arbnriunt  I 
tur. 

%9  Tefi^menrumnudavoluntatenonYeuotatur. 
|o  Dtjptnfatio  tan\u*m  ftrt&i  mru  extenjienem  non 
rcciptt. 

|i  Difitndto  Ba'ii&  Caftrtnftt  txifttmannum  tcfia* 
mcntum  reuccart  pojfeft  menaficrtum  tnftttu*» 
tvt. 

|2  Confdttmeffe,  vtadtoUendamomnemdijJtcultatem 
ida  Pnnttfice  tmpetretur. 


VM  in  przcedenti  aurhenrici 
d  ifpoiitum  cfler,ingredicnrem 
monafterium.  fc  8c  iiia  Dcodc* 
dicarc,idc  in  principio  noltra* 


5 


Quo  paclopater  vel  mater  qui  mo 

dutntur  teftari  pofiint  poilpnfe^unem. 
An  Intpcratvr  aliiiuid  de  monackts  ftatuere  petucritt 

cum  ipfius  turisdtcliom  non  fabftnt} 
An  Imperatorestcmpore  lufitmant  plm  utru  babut- 

rtnti  .  .  ...  , 

Declarationemauaorit  exifttmantit  vrafcntem **.    authcnncc  &  in  conftitutioncvttdehaufta 
tbenttcamantiqvatamnoneffe&eatiencs.  cft>reperitUC.  ScCundum  capUC  contihct 

inccrpreracionem  ibidcm  fada?  illationis,  f 
quod  dcbonis  fuis  tcftari  non  poflit.  Etc- 
nim  fi  qui  libcros  habcbat.antequam  f  dt 
re^us  fiiisdifponat,  tnonafterii  lcgCm  am- 


interprttatu  cap.lJift.fi.  &  cap.  ectiefi*  S.M*riat 
deconftitut. 

Si  {onftinttioncs  Imperatorum  nantrah  ratione  fub- 
nixafint,  &ecclefiaim  non  Udavt ,  ttiam  tnt.r 
perfonas  ecckftafitcas  feruanla  crunt. 

SingafarisdtcUrattoDiiit  Auntfiini. 


7    smgutaru  aectaratto  uiut  imyipmi.  «1  cc>aru  r ,  potcrit  facultatt  s  fuis  ita  intct 

I  Eitleft*m\ncxu^fucccftonuniHepfh*pr4ert^    fiberos  aiftribuere,  vt  quod  reliqUum  eit 

,  .     .  mohaftcriocompetat,tamcnfincdiminu* 

\  T!^.71^^m^mmU^    riohc  lcgirima:  porconis.  Quodf.autcm 

10  e^(J^^-rg,Qri,mJme*'ie'u>"£  omnemVubftah  tiam  diuidcrc  vclit,  hoc  ec^ 

II  Anextraneo beredeinftititro teftamentum per tngref    iam  ipii  liberum Cnc,  rnodo  iilam  pcrfonS 

fum  monafierti  nmpantr.  ihrer  illos  connun\eret ,  &  tantundcm  iibi 

11  DiftintliogUp.txiftimanttsidrumpiftnihitmon*-    rcrinezr.quarum  vni  exptolibus  a:qualittr 

inftitutts  relinquit;vhdcfi  quinq',milliaau- 
reoru  in  bonis  nabcar,  &  quatuor  iint  ^plcs» 
millcaurcos^jfuapfona  dcducct.Quodfi 

F  4 


ftertt  rtlt  'lumjit,&  ratwtts. 
I j  Alsa  difitnato  Bart.& mvltorum  interfretu,interef- 

jjt SXfi  C0^%ttit\o^%i  1ft0f$*Mj%1oT?M9ft  /fl^TC^^^^rff  t^Jio% 
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68  Comment.  Pctr.  Gilkenii  ad  Lib.T.  Cod. 

autempoftingrcflum  monaftcrij,antcqua  clcfixafecularibus  conftitutafunt,  quam- 

de  boms  fuis  diiponat,moriatur,legitimam  uis  ecclefie  ctiam  coduccre  vtdeantur.pro- 

portioncmrcportabuntfilij,  rcliquummo-  banda,qua?  cum  lint  confcriptafub  Sym- 

naftcrio  addicitur.  Antcquam  aggrcdiar  macho&IoanncPontificibus,quorumhic 

x  explicationcm  noftri  "f*  textus ,  peruerren-  imperantc  Iuftino,illc  vcro  Anaftaiio  idem 

da  illa  quxftiocft,quopatto  potuerit  Im-  faftigiumobtincntcecclefic  Romanxprc,- 

pcrator, cum  monachi  non  iint  iplius  iu-  fcdit.quiantcluftinianu rcrum potitiiunt,  . 

nsdi&ionis,  cap.qu*  ineccUfiarum,  cap.eccUfia  cum  luftinus  ipfum  Iuftiruanum  in  filium 

S.iMaru,  capxum fit.extr.de foro  compet.  cap.2.  adoptarit ,  codcm  pertinct  cap.  pUcuit,  ey 

ejr cap.cum admonajlerium,  extr.  defiatu  mona-  eap.Syluefter.tt.quaft.i.  quare.Wt igitur  tam inr 

chor.  legem  iisdem  prxfcribcre?  aut  tcfta-  fcftum  obicem  difcutiamus,  poffet  fortaflc 

menti  rachoncm  perfonx  quxilludiusn5  ad  cap./^///i»<7.tf.quodmaximc  vrgct.fi  ad- 

habcbat,nequc  fux  iurisdi&ionis  erat,con-  iungatur  cap.  eccUfia  S.  UMaritt ,  de  conftttut. 

ccdcre?Hxc  quxftiolafoncmnonmedio-  nonineoloraterefpondcri,  quod  intelligi 

critcrtorfit,tandem  eorelabitur  vt  exfcn-  dcbcatdcconftiturioneprxfecu  prxtono, 

tcntiaBaldi  inUubemusfuprahoctit.nume.i.  nonImperatoris,icdregisTheodorici,tunc 

Caftrcnf  num  6.  &Fulgof  conftituat,tcm-  pcroppreflionem  totius  Italix,regnantis, 

porc,quo  Iuftinianus  &  illum  prxccdcntcs  aliam  cflc  cauflam  Imperatoru ,  qui  ccclc- 

«  Imperatorcs  "f  rcrum  potichantur,eofdcm  fix  vindiccs  exftiterunr,vt  Iuftinianus.dum 

plusiuris  inccclcfiahabuiilc  aut  cxcrcuif-  pulfis  IcaliaGothis.eadem  tyrannide  libc- 

<c,quod  ipfum  commcmorat  Fclin.  incap.  rauit:idq;hac"tenus  obtinuifle.quoad  Lu- 

eccUfidS.mfarU.num.40.deconftitut.ver/ic. &  douicus,^/ dtcJumeit^  aliud  de Imperatoru 

hamUmitattintm>^n*el.eonftl.29.incip.Titiu6  potcftatc pronunciaret.  Quod  ii  cuihxc 

exjftcns.verj.itemprohtbutt  ius  ciuiU:  de  qua  re  iolutio,tanquam  pcriculofa ,  minime  arri- 

quid  veritati  confcntancum  fit  non  difli-  deat,cgoquoqucnontendam.  Sitigitura- 

mulauiincxplicatione  legis  ad  inftru&io-  lia,  eaquctutiorconciliatio,  Impcratorem 

nem  hoc  tit.  Cxterum  admifla  illa  intcr-  dc  rcligiofis  quid  cx  rationc  naturali  difpor 

prctationcquodlmperatorcs  talc  ius  dc  fa-  ncntcm,  ius  ccclcfiafticum,  maxime  fi  tota 

Qlo  vfurpaflent,  illa  abfurditas  confeque-  conilitutioctiam  fauorem  ecclefix  conri- 

tur, quod fruftracirca  expofitioncm  huius  ncat,nullo"f  modo lxdere,&  proptereahu-  £ 

authenticxdefudemus,dumcap.  eccUfta  S.  iuimodi  fanftioncs  ctiam  fcruandas  eflc, 

tMarU^e conftit.  illas  lcges  & ftatuta,  qu x  a.  Felin.d.cap.eccUfia S.Mari^num.^o.  Qu  od  au- 

laicisfupcrpcrfbnisecclefiafticisfciuncur,  temhxcdccifionaturali  rationi  innitarur, 
nulliuscfle momenti,&ibidemFelin. apparetex  / cumratio.ff.de bon  demnat. itcm 

Animaduerto  me  in  pcriculoiam  quxftio-  ex  cap.yf».  /7.  quaft.  4.  vbi  D.  Auguftinus  in 

ncmmcidifle,&  difHcileminde  fe  cxpedi-  hxcverba  ^xox\xtt\^\t:^uicunquevult  exhe- 

endi eflc rationcm.  Expromamigitur  qux  redatofitiofheredemfacereeccUfiam.cfvtrat  al-  7 

4  ffcntio.mc  comraittens  iudicio  ccclcfie.  &  terum  quifufcipiat,  quam  ^Augufiinum,tm*  Deo 
aliorum  mclius  fcntientium,  valuiflc  con-  propitio  nuUumtnueniet:q,2\itcm  fauorcm  eo- 
ftituriones  Imperatorum&adhuc  valere,  clcfixc6ple#atur,vndexftimari  pofium9, 
qux  de  ecclefiafticis  peribnis  ante  folcn-  q>partemecclefixex  fubftantia  pacns,qux 
ncmillamdcclarationem  Ludouici  Impe-  tota  filiisdcbcbatur,tribuat:imoq,magis 
i2.tons,c^.Ego Ludouku4,diftinc 6{.  promul-  cft  in  vltimo  cafu  intcgrum  beflcm  vcl  fc-  8 
gatx  funt,  qux  nominatim  iure  Canonico  miflem.  Ncc obftat  cap.  in  fpr*/entia ,  extr. 
non  dcprchcnduntur,vt  viderc  licct  inau-  de  probar.  quod  monaftcrium  monacho  a 
thcnt.hociuxporrec7um,c6lhuonc  fa&a  cum  patre  fubftitutum  excludat.  Nam  illa  deci- 
canone  fmeexcepttone^2.qutft.2.  Cum  cnim  fio  cum  prxfcnti  quxftionenihil  commu- 
cadcmauthcnricafubtiliorera  obfcruatio-  nchabct,  &  innititur  priuilegio  ipfiuslu- 
nem  &  maiore  folcnrtitatcm  requirat,  qua  f^inuni.noueOJeJan^tifitm.eccUJiM.ffJedcirhoc 
canon.adquicfcimuscanonij&quodfupcr-  ^$/?»//,&proccditeocafu,quo  alij  fifij  lc- 
nuum  cft,amputamus.  gitimam  portionem  confequuti  funt.  Hxc 

Cxterum  ncgotium  faccflunt  C2.n.i.beni  pro  dcfcnfionc  prxfcntis  conftitutionis: 

quidem,cap.nos  adftdem,cap.  cum  ad  verum,  cap.  nunc  manum  admouebimus  glollx,  &  aliis 

firmperator,  diftinft.fi.  quibus  comprchcn-  do&orum  commcntariis.  Obiicit  Accur- 

5  ditur  non  tcmerc  illa,qux f  de  pcrionis  cc-  fius  in  verb.  competereJJDeo  mkt.$.t. infr.  ae^ 

eptfc. 
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tpife&clerie.  vbi  vidcmus  aliqucm adfciifi  in  fpcnfare.  Cxtcrum  Abbas  in  cap.  f  i» pra.  i  J 

numerum  monachorum  falua  conucntio-  fentia.num.s2.  Felin. num.s4.  Vigiius tnftuut. 

nc  dotis  &  donationis  proptcr  nuptias.Scd  quibusmod.teftamen.tnfirm.  in prtncip.  confti- 

inpromtueft  folutio, bcncficia  Impcraro-  tuunt  tcftamentum.antcquam  dc  amplc- 

p  rum  finc  alieno  praeiudiciof  intclugcnda  ftcndamonaftcriircgula  cogitarct,confc- 

cRcJ.fi  quando, infr.de  inoffic.  teftamen.  I. quo-  ccum ,  per  ingrcflum  monaftcni  minimc 

tiew>infrJeprectbmIntperat.offer.hocAdmiC-  rumpi,  ncquc  cfle  admittendam  diftin- 

fb  glofla  inftat,  atque  vltcrius  qusrrit,num  Aionem  Bartoli ,  quod  I.fancimus.  Cod.  dc_> 

idem  probandum  fit  cxtranco  hcrcdc  in-  /^?4*w»/.eandcm  minimc  comprobet,cum 

10  ftituco,vtfcilicct  j*  profeflio  talem  inftitu-  inde  non  conuincatur,  quod  nuda  caquc 
tionem  non  infirmct,  &  diftincrione  hanc  contraria  voluntate  infirmccur prius  tcfta- 
quaeftioncmcxpcdirc  vidccur.vc  fi  mona-  menrum,  fed  prarccr  rcftes,  in  iicl.  Lfanci- 
ftcrio  iurc  inibcurionis  quid  reliqucric,  cc-  mus,  defignacos,  requiracur  dccennij  inccr- 
ftamcncum  fubfiftac:  quod  fi  immemor  e-  uallum.  Didacus  vcro  Couarruuias</.&s/>..?. 
cius  in  tcftando  dcccdac  ,  ceftamencum  numero  dcctmoy  extra.  de  teftamcnt.  profitctur 

11  rumpacur,idqucquacuorracionibus  fcon-  f  ic  mallc  Abbacis  &  Arccini  conclufio- 
firmarenicicur.  Primo  quod  ccclcfia  poft-  ncm  dcfcndere,  auc  Bartolum  ad  cum  cf- 
humo  comparerur,  §.fid '  <jr  hot  prafenti,  no-  fc&um  fequi,  vt  tcftamentum  ratcum  ab 
uelLdefan&tfi.  ecclcfiit.  Pofthumum  autem  eo,  qui  rcligionis  profcfliencm  minimc 
noninfticucumccftamcnco,  pofteanafccn-  Cogicaucrac,  profcflione  fequuca  rumpa- 
cera,illudconucllcrc  l.antepenuit.lfUto.§.fin.  cur,  folum  quo  ad  lcgicimam  porcioncm 
Ifiquis.ff.  de  iniuft.  rupto  &  irrit.faclo  teftam.  monaftcrio.  compcccnccm ,  quod  placuic 
Prarcerea  quodcumis,quifilioshabec;mo-  Anconio  dt  Bucrio,/»  dic7.cap.in prajentia, 
naftcrio  fuam  porcioncm  conferre  dcbeac,  quam  fcntcnriam  co  cafu  probarem ,  quo 
vthac  authent.  illud  iuftioriexcaufla  pro-  Abbas  ignoraflcrhuiufmodi  ccftamencum 
bandum  fic  in  cxcrancis ,  argum.  l.fi non  fin-  condicum  cGc*trgumen.praJentif  text.  Nam 
guliyinfr.de  rebuscreditxap.cumincunclu ,</o>  fcicns  talcm  recipicns  potcft  vidcri  ius 
eUcTio.  Tcrcio,quod  per  capiris  diminucio-  fuum  remififlc, /./. ff.de condicl.tndebit.  item  I. 
ncm  ceftamencum  irricum  rcddatur,/./? quis  nemo  vtdetur.ff.de  regul.  tur.  I.  cum  donationis. 
filio  exheredato,  §.  irritum.ff.de  iniuft.  rupt.  ejr  Cod.  de  tranfaciion.  Lfi  is  a  quo.  §.fin.ff.  vt  tn 
irrit.facl.  tefiament.  §.non  tantumJnftitut.  qui-  poffeff.  Ugat.  nom.  mitt.  i.fin.  §.  his  iUna  quoque 
bus modis  tefiamentum  tnfirmetur.  atquc  mo-  Cod.defponfalib  i.fi Ugtbus.  Cod.  de  epijcop.au- 
nachum  cranfire  in  aliam  poceftacem ,  vt  diend.  Lpromittendo.§.fi  a  debitore.ff.  de  turcs 
fispra  ohtJum  cH.  Ergo  etiam  capitc  minui  dot.  Quibusitaconftitutis.conicquensef 
& tcftamencum  rumpi  JnfittutJecapit.dtmi-  fe  vidctur,  vt  ad  argumencaglofla:  rcipon- 
nut.  §.  mintma.  Quarro,  quod  dominium  deamus. 

rcrum  omnium  bcncficio  legis,  vtauthcn-  Principio  non  putamus,  re£tc  infcrri, 

tic.  pratedent.  &  hic,  raonaftcrio  quaeficum  monafterium  ccrto  cafu  fucccdic,  auc  fub- 

fit  fticutioncm,fi  quis  fine  libcris  deceflerit, 

lt     Cxtcrumdiflentiunt  f  noftri  do&ores,  cxftinguic:  crgo  j"  monafterium  plane  filij  i  y 

v t  Bartolus  hicnum.7.poH  odofred.  ejr  Iacob.  de  iurc  cenfccur ,  Bartolus  authentic.  nifi  rogati. 

}  BntrioMUnum.tj. Iafonnu. 22.  Cafiren. num.  Cod. ad  SC.TrebeOian. rjribidem Cafirenf.num. 

4.  Imol.  I.  r.ff.  de  teftamcnt.  nume.  12.  ^retin.  2.  Corneus  numcro  4.  ejrfiqucn.  imo  quod  rna- 

num.f.  Decius  nume.  6t.  &  hanc  fenrenciam  gis  dft,  doctorcs  conftituunt,  illudficri  pro- 

communcm  eflc  ratcntur  idcm  Dccius  ptcr  prarfumtam  voluntatem  tcftatoris, 

confii.jr.  Ripa  l.fi  vnquam.  C.  de  reuocand.  do-  quod ,  fcilicct ,  fi  cxiftiraaflct ,  filiurrL, 

nat0n.quaft.3s.  Didacws  Couarru.  cap.2.dete-  fuum  monaftcrio  fc  dedicaturum>  quod 

'   y?#«ww.»M»w.p.diftinguentcsinccrcfle,anco-  perconfcqucns  non  fucrir^conditionerru 

gitationc  monafterium  ingredicndi ,  ccfta-  dc  reftitucndis  bonis ,  fi  iine  prolc  fuurru 

mencum fcccric, an  vcro, cum  de  ca  rc  ni-  obiiifcc  dicm ,  adieeturus :  vndc  fi  confta- 

hil  ftacuiflct,  vc  hic  ccftamcncum  rumpa-  rcc  dc  contraria  ipfius  voluntatc,  mona- 

tur,ibi  vcro  mmirnc,«r£«m. §.iliua\  de  mo-  ftcrium  hereditatcmvindicare  nonpoflicw 

machis,  vbi  Impcrator  permicric,  vc  cui  de-  vc  pronuntianc  CaftrcnC  dicl.  authcm.  nifi 

crctum  cft,  quod_  fe  in  orium  (an&um  con-  rogati. num.z.  Comeus  num.  f.  poH  UUartinum 

fcrrc  vclit ,  poflit  ancca  de  bonis  fuis  di-  Uub.  de  Butr.  lacob.  dc  Bcilmifo,  ^Angemm  & 
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aliosabeodemaddtttfos,  Durandin  tratt.de  art.    dcm  Didacus  cap.i.de  tefiam.wmm.it.  cortfc 

teJlMnd.cauteLi2.rmm.). Ofafc.decif.  Pedemont.    muncm pto(itctuuarg.LStatim.§C0rneJteff. 

*i<(. Didac.CouarrMb.i.varjrefoUtt. c.19. num. «f.  dei»r.fifc.  Indc cciam  inferuncgloi fa  inverb. 

lacob.MenochJib^-.fraJumt.Sj.nnmJ.  mortatur,Cynus  num.6.  \^U>cric.num.7.Salycet. 

Secundum  argumencu,  quamuis  ab  ini  -  nnm.12.  BartJtum.22.  Caflrcnf.num.j .  lafnum. 

cio  fpcciofum  vidcatur,&:aurcs  accipienciu  io.Dectm  in  cai.tnprafcntiajMm.67.  IeUvxtum. 

dcmulccrc:camcn  fi  paulo  accuracius  cxcu-  SsxxtrJeprobat.MexandJnl.fickmdotfm.jj.fi- 

tiacur,  nort  idcm  confequecur.Erenim  cum  lut.matrimMum.12.  BaUtts  in  repet.  cap.Ji  pater, 

pcr ingrcllummohafterij  quis  nedumfuam  ctrcafin.  de  teflam  m 0. hliuhV ;  .1  y.w 1  t v | ui  in- 11 

perfonam ,  fcd  ctiam  facultatcs  fuas  dcdi-  grefliis  fit in  monafterium,non  poffe  lcgitt- 

cct,  authent.ingrejji,  hoctit.  nulla  muidia  eft>  mam  porcionem  pctcre,fed  quo  ad  parcns 

quod  monafterium  hoc  cafu  portioncm  vimt,alimenca,  Echaccandcmopinionem 

certam  confequacur.  Porro,  ii,anccc|uam  fc  ceftancur  num.  12.  iccm  laion  num.  > /.  com- 

quis  obftringac  monaftcrij  lcgibus >  faciat  munem  eflc.  Moricnrur ad  ita  pronuncia- 

teftamentum,fuadercmquidcm,vtcxfen-  dumargumento  prafentis  tcxcus:  deinde 

tcntiagloffijcoucnichccm  portionem  mo-  quodgcneralircrahbidefmirumfic,  filium 

naftcrio  rclinaucreti  fi  tamen  illud  factum  ad  viuencis  pacris  heredicacem  fruftra  ad- 

non  fit,  non  eit  quod  Abbas  &  conucntus  {pitntcj.r.fjiimpuberi.ff  deceUatbon.  Tcrtio 

cohqucrantur,  cum,  vt  antc  dictum  eft,  &rg. dlStatim.ff. Comelto.ff.de iur.fi/c.  Diilcn- 

16  ffcicnci&paciencinonvideacurinferriin-  tiuncj*tamcn>&viuopatre  filium  ad  Jcgi-  1* 

iuria, d.  Lmn  videtur.ff.de reguL Utr.  maxime  tima* pecitioncm admittcndum  efie decla- 

cum  auctorirarc  iuris  lllis  quoquo  modo  dc  rant.  Bald. numjf.  dum  ait,  filium  de  arquu 

fuis  bonis  difboncre  Wc\xcrit,§  jUttd,nouel.de  cace  Canonica  poflc  intcntarc  conduclio- 

monach.  Fundamencum  ccrcio  loco  pofitu ,  ncm  cx  canonc  czpxumftmm,txtrM regular. 

ceiTabic,  ft  negcmus  pcr  ingreiium  mona-.  & in dxap.  cum fimus.  Panorm.  num.  4.  ua  do- 

S 7  fterialem capitis diminutioncm fieri^que,  ctoros  communiter  fentirc,  & quamuis u. $„ 

teftamentum vitiec,  cum  monachus  factus  in  contrarium difputct,  camcn  num.v.  hanc 

parcnci  cciam  fucccderc  poflicin  fius.  L  De*  fcnccnciam  facis  xquam  profitctur,  C/af/a 

nobis.  §.1.  CxU facr ofanti xccL  tf8c  conf  tccaliam  tranfmtjja.  extr.  qui fiUtflnt  Legtt.  Balbus  No- 

cfTc  cauflam  eius,qui  ft&tum  in  mchus  mu-  uellus  tracJ.de  dotefart.i.colum.j.  qui  pariter 

tec  quam  fi  detcrioris  cohditionis  fiat,  no-  dicit,  hanc  opinionem  communcm  cflc, 

meLLf.  demanachanprincip.  item  L  Jiquk.ff.dt^  quos  ncc  non  Corfccum,  Ananiam.Pyrrhu 

filui.  &  alios  rcfcrc  &  fcquicur  Didac.Couarr.  d. 

Quartum  argumenrum  fubmouebicur  c. 2. extr.de teflament. num. u.  & feq. iclq-, dc- 

cx  diihacii  on  c  fubfequcntis  quarf  lionis:  an  fendit  arg.  dxapxum  fimus.it  im  authtn.mflrx% 

fctUcet  monachm  obUgando Je  ceenobii  tnflttutisy  qux  parenti  poft  fufceptam  profcilionerrv 

ftatimbona  (isain eumvideaturtransferre,auem  ius facit,  fua bohainccr fihos diftnbucndi.  ■ 
18  heredem  fjcripfit?  an  vero  adminijiratto  lono-       In  hac  opinionum  conflitracionc  f  difH-  * J 

rttm  (frvfmfruclus  ad  monaflerium , quoad vi-  cile cft,  quid  amplettendum  fit >  ccrto  de- 

uatypertineat\  Gloflahic  in  verb.mortatur &  creuiftc.  Mihi tamcn rcljgio eft  a  pnori  ea- 

gloffamfcquutas  C\nusrium.6.  Alberic.r/».  demqucmagis  communi  fcntcntia  dilcc- 

ty  7.Salycct.»*»».M.conftituunt,tcxfpcdtan-  derc:nccputonobislaborandum  cffc  +dc.*4 

dumefTemortemipfiusmonachi.antequa  cv^.cumftmmxxtr.dertgutar.  Nam  li  intcr- 

heres  aliquid  iuris  in  ipfius  bonis  fibi  dflc-  prccacio  Iafonis,  &  aliorum,qui  ftatUUnt  in: 

rere  poffir.  Cxterum  Barcolus  num.  ro.  Ia-  eodcm  cap.pacrcm  ab  hac  luce  fubtractum. 

fotiynum.2r.  Caltcnf num.7.  Abbas  incap.  in  ruifle  dum  fucceflionis  menciohem  facit* 

frajentia, deprobat. extr. num.sS.  Dccius num.  rcpudianda cflcc:  quod,vc inquic  Did.  Co- 

P7.lo3Ln.SLblmol.in Li.ff.de teflam.  Alexand.  uarr.exincegracolligacur.pacrcm  co  tcm- 

canfiLij.vomm.j.  diftinccionc  tcm cxpcdiut,  porcadhuc viuum fuiflc :  tamen  ius  Cano- 

vc  fciliccc  fi  monaftcrium  capax  bonorum  nicum  iuri  ciuili  prariudicium  infcrrc  non 

20  no n  j" tic, cum  bonaftacim ad  ncrcdem  defi-  pofIic>  cu  de peccato  auc  fimili  cafu ,  in qui- 

gnacumdcfcrancur:quod  fi  vcro  ccftamcn-  busius  canonicumfcqui  foleamus,noncra-f 

ti  fattioncmhabcac,  vt  rcgularicer  fien  fb-  ctccur,  &:abfurdumflc,anceaparencemvel: 

lcc,  LDco  nebia.cMfacrofxccUf. 'tunc  morccm  monaftcriumad  legicime.  porcionis  rcfticu-, 

cxipcftare  quis  dcbeac,  quam  fcntcnciam  i-  tioncm  compcllijcum  morcis  tcmporc  pci-: 

mum 
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mumdefiniri  dcbcat,  quotalegirimapoc-  tamcnrationib.nonobftanribus,putome- 

tio  fit ipfius  filii, authent.nouifima.cdeiftoffic.  diam  fcntcntiam Baldi,  tCaftrcnfis,Salycc-  5* 

tcfiamJfin.C.deverbfigmf.  lfitta.§.finff.dcle-  ti  atqj  Dccii  amplctccndam  cflc,  de  qua  fu- 

gat.a.  admifla  &  illa  confidcracionc ,  quod  pra  mcntioncm  reci,  argum.  noft  ri  textus. 

lcx  volucrit  cflc  in  arbitrio  patris ,  lcgicima  Atqj  mouct  conlideracio  Didaci  Couarr.q, 

portioncra  velplus,ideft,quacum  abintc-  cocclfuminvnocafu  vidcatur  in  alio  dclc- 

ftato  habicuri  ruiflenc ,  fua  pcrfona  connu-  gacum  ciXcJ.fi prAtori.ff.de  iudtc.Etcnim  cum 

mcraca  adfignarc  ,vtvel  hocmodo  inorfi-  hiccractecurdeiurc  fingulari,  fatcmur  rc- 

cioadhuc  concincri  poflenr,  arg.  l.nac  ei.  JT.  gularitcr  excenfionem  prohibicam  efle ,  u 

fratercA.ff.de adopt.  tamcn  cadc  m  aut  vrgcntior  ratio  interuc- 

Hinc  &  alia  cxoricur  qusftio ,  an.fiquis  niacaliud  probandum  cnt^arg.c .  cumdttetla, 

1 1  antefingreffumtefiamentum  condiditfoffttpoH  extr.de  corfirmattonevttl.ejrinutiL &lficonfla- 

"rtfefftonem  tlludreuocare.  Pofle  conftituunt  te  &  quod  ibidcm  a  do&oribus  annotatum, 

attolfnum.i^.arg.l.res vxorujnfr.de donat.  fffitutjnatnm.frlo&tcxtus  inl.illudsinverb. 

intcrvir.tjr  vxor.(jr7.fid etfi mors ff.cod.  tit.  Cy.  alta  caufftjioc ttt.  Ntcoi.Euerhard.  inbteratione. 

nuspoft  Pecr.de  Bcllaparcica»*.f.Caftrcn.  /.Z<rj4,»«/w.5tf.Ecfancncmodixcrit,quodfi 

num   in authcnt  .ingrefftftrca fin.  Francifc.  A-  Impcracor  alicui»non  capaci  coceflerir  ius 

cccin. inl.t. ff.de  tefiam.num.s.vcrf.circa  artitu-  tcfrandij.fiquande.jnfr. de  inoffi.  teftam. quod 

Umficund. \yinton.Butr.cjnprAfentia.num.t4.  is no poflic  fuam  voluntacem  rcuocarc  auc 

Roicrtc.S0xrczJnalUg.20'.  Gutlielm.  BenedtcJus,  mutarc,  l.omnem,iufr.deteftam.lJrtbunus.§. 

in  cap. Rainutius,  deteftament.  in  paruis  mor-  finff.de teftam.mikt.  Vrgec  prarrcrca  rationes 

tuoqj  dcceftacote/ww.a;"* .  &  hanc  fencen-  fupra  in  confilium  a  nobis  adhibica?,  quod 

tiam  illo  cafu  quo  in  fauorcm  filiorum  &  fciliccccxpediacadfilios.&alios  inofficio 

monaftcrii  teftatorc,  admittunt  Salyc.  n.  7.  continedos,illos  iudicium  tcftatoris  refor- 

UConJtumji.Bdld.nttm.y.  Decius  mcinpra-  m :  dar  e,  /.  <tpertifume,w(r.de fecundit  nuptiisjj. 

fcntia*xtr.  de probatjium.68.  Carterum  repu-  ffjieargumentJegat.ejrdJ.necei.  §  .praterea.ffjU 

gnant  &  tcftamcncum  nul  lo  modo  rcfcmdi  adoptionibus,maximc  cum  natuta  teftamen- 

poflepronunciancIo£n.abImel./.^if /*-  tific,  vcadcxcremum  vitx  fpititum  mutari 

jlamjtum.it.  AngeL/M//».*.  Dccius  inauthen.  poflit, ifiquisjn pnncip.ff  delegatj.  Porto  fi 

ingreffiyhoctit.n.t}.  Abbas  incapjnprafintia.n.  quis  rcm  fuam  plane  in  ruro  collocare  vclit, 

ti. Bcrofus»  <i/. Rubius  concluf.i^.col.final.  i$  cxconfiliofipfius DidacipocericaPon-  5  * 

quibus  a  fc  rclaris  fubfcribit  Didac.Couarr.  tificc  hanc  facultatcm  impctrarc,  vr  mura- 

d.e.2.n.it.extra,detefiam.  Argumcncaquibus  rcccftamccumfuum  poflic.  Quainrcliccc 

addu&i  videncur,hxc  pociflimum  occur-  nonnullicciamfcrupuluminiiciancconfti- 

17  runt:  Primum,quodf  qui  profefliis  eft,nul-  tuo  tamen  cofdem  nodum  in  fcirpo  quarrc- 

lum  amplius  arbitrium  habear,  C.2.&  c.quia  rc  Si  cnim  Imperacori  hoc  licuic ,  vt  ex  hac 

ingredientibus>extr.dcteftament.cap.cumadmo-  authcnt.  colligimus,  cur  id  Pontificide- 

nafieriumtextr.defiatumonacho'.cx  quo  appa-  negabimus?  concra  cap.fi/itA.  de  maiorit.  & 

rcc planc cflc concra  rcgulam  monachoru,  obedxap.figntficaft^deeleft. drftmilescauffaa. 


vc quid  proprii  habeanc,  aut  dc  rebus  tan- 
quam  propriis  difponcre  poflinr.  Secun- 
18  do>quodcciamfilaicuseflcc,fi>Iatvolunca- 
tc  tcftamentum  tcuocarcnonpoflit,  nilia- 
liud  conderct,  §.exeofolojn(ltt.quib.  mod.  te- 
fiamdnfirm.  quod  fane  monachus  facere  no 
poteft, d.c.quia ingredientibus.  Tcrtio,quod 
%9  t  difpenlatio  in  vno  .um  ad alium  transrcr- 
ri  ncaucztj.fi  veru.f.  devtrofffolut.matnm. 
cumfimiib.  Atq,  hinc  conftat  cx  authent./»- 
grcfli.  defacrofeccief. "monachum  tcftari  noru 
pofle  nifi  in  cafu  pfcntis  authcncicar.Quar- 
to,quod  tcftamcncum  de  iute  communi 
|0  conditumpotcntius  tcflevidcatur,quam 
illud.quodcx  priuilcgio  conceflumcft,*r?. 

(itiA.ffdentiiiUeJiament.lhi 
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LexiubemHS  14. 

SYMMARIA. 

Res  tcclefiajlica  apralatu  autnart  non  pofunt. 
gua fint  annont  tiuiltsi 
An  rtddstv  annut  alicnari  pofiint} 
Quiiiuritfitin  a&iombmad  rts  immoHla  compt- 
tentibut. 

An  pralatus fint  conueniente  ftlennitatt  rtm  commu- 

nemdtutdcreptfiit. 
Quomodo  verbum  dtuifionuin  noftro  textuaccipieu- 

dumfit. 

Dtuifionem  non  ejfeprohibitamfittclefiaaddiuifio- 

ntm  prouocetur. 
Uecefittdtem  taujftm  prohibitionit  felutrt. 
Anpralam  beneficia  acc  pta  rtnmntrart  alienandt 
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i«  OmntaquacontraUgcsprohibcntts  inflituuntur pro  ciuilesappellantur,'!//  l.fin. §.  praJtertM.ittfr, 

nullu  babtntur.  de  iur.  dot.tjrnoutll.SS.inprtnap.tQdcmt\y  pcr- 

n  AnpretiumquodproretccUftaftuadatumfit,reftim  tinct  nouell.7./» princ.noucit.i2e.c.t.itcm  l.v- 

^f*}'.  „.      .     „  nicaAxumautcm.C.dereivxor.a£}.l.i2.C.dtLJ 

U  Qmdiurufitfipecununondumfitnumerata.  cadcm  etiam  caufla  ccnleri  poflunt  illae 

\s  Andijpofitio  dt  dotc  loquttuttiam  in  promijfa  dott  praeftationcs  qua?  cx  granario  vcl  aerario 

hcum  babtatt  Principis  ihfcruntur,  vt  §fin.tit.t.itb.2.  dc^> 

\6  An  occonomm  res  tctltfu  vtndtns  ipfo  iurcfuo  ojficio  feudxognit.  Idem  quoq*  proccdcrc  arbitra- 

cxuaturi  mur  in  omnibus  alus +redditibus  annuis,  * 

,7  An  vnm&idmiudtcu&fmbaperfonamfuftme-  vtnotathtcBartei.num  so.Boid.num.zgfotfa  i» 

tt  DiflinatoGuilUlmiComtnfis,  inttrtf  an  trafletur  ^b.annon^.Cafirenijtum.2.  Andr.TtraqutH. 

dt*auiudtcultbm,vtin  txtratudtcultbm  ,Uud  tnretraa.gent.%.t.gloff.6.tnverbMnutreddttm. 
pofiit^noncontrd.  vbimultosexmorerecenfet,dcqua 

to  Idcm  quoque  tn  tudiciaiibm ft  caujft  breuiores  fint,  rc etiam textus eft  cxpteffustneiement.extui. 

procederc  conflituit  Bartolm  &  multt  altt  do-  §.cum%.inverbafequetta:  Cum^annutredditus 

SoT(S'  *  .  tnterimmobile  recenfeantur  a  turcy&c.  Quod 

20  ContrarufentmuAngeUquamauaorapprobat  &ipfiimnotodoftores,vtBartolus^V 

21  An  conftictudtne  comparart  pobit ,  vt  vnm  crtdcm  rl  ,     „   .  ,    ,  .     .  r 
tudL&tabelltotneadtmcauJfacjrequcan  ^^^^^i^^^T*1* 

22  DiflinaioauBoru.  ttum.fi.de  vcrb.fignif.K^iUxan4.tnLaDiuoPio. 

§.in  vendttionc,  tnprimonotabiU.  t^Andr.  Tira- 

c  lare  Impcratorcm  q ueH.d.^.i.gUfi./.num.n .probandum efle fta- 

feciflcintclkgimus.vtcumul-  tuuntfina&ionibus.qua:  ad  rcs  immobi  4 

ti  prc/ulcs,ceconomi&alij  ad-  les  pcrtincnt.  Quamuis  cnim  caufla  acrio- 

miniftratores  rerum  ecclcfia-  num  a  rcbus  mobilibus  &immobilibus  tan- 

fticarum ,  cafdem  temcrc  alicnando  difli-  quam  propria  quacdam  fpccics  fcparata  fir, 

parcntjtalem  facultatem  omni  alienationc  /.«  Diuo  Pio,  t^.§ jnvcndittone.fi  de  tc  iud.l.qu2 

pf  ohibita,pf  $cideret.Praecipit  itaq;,nc  hu-  T uberonu.§ fin.ff.de pecuU.2. vtrf.fi dvbr%.  in- 

iufinodi  pcrfonx  fundos  vcl  pracdia,fiue vr-  fra  quandorjrqutb.quartapart,  itb./oJ.omnes,/. 

bana,  fiuc  ruftica,res  pofttcmb  immobilcs,  benca  Zcnone.  infra  de  quadrten.  prafcrtpt.  i. 1. 

j  aut  iri  his  pndiis  -f  colonos ,  vel  manci pia  infr.  de prator.pignor.  tamcn  cum  natura  difc 

conftituta,autannonasciuilcs  cuiufcunq;  pofitionisrcquirit,vtacliones  advnamvel 

fuprcma  vel  fuperftitis  voluntatc  ad  tcli-  aliam  fpeciem  rcferantur ,  reclc  dc  iifdem 

giofas  ccclcfias dcuolutas ,  fub  cuiufque  a-  pro  modo  fubie&iiudicamus  ex  traditionc 

licnationis  fpccic ,  ad  quamcunqi  trasfcrrc  Bartoli  in  d.  i. potcH.fi.  dc  auclor.  tutor.  Harc 

pcrfonam  fuftincant.  Hicnotandumeft,q>  deprohibitionealienationis:  Scd  oftcndi- 

ncdum  rufticorum  prxdiorum  alicnatio  culum  non  leuc  modcratio  noftrx  hgis, 

prohibita  fit,  fed  ccum  vrbanorum :  quam-  dum  diuifioncm  prxdiorum  cocedit,  apud 

uisinpcrfonaminoris  olim  aliud obtinuc-  multos-ffcribcntium  prebuit,quoddiuifio  f 

rit,  iMxqua  tutorcs.C.deadminifi.&peric.tutor.  in  alienationis  cauflam  mcidcre  vidcatur,  /. 

C^*w4/.itemquodfebusacceflbriis,  veluti  interminores.infraydeprad.mtnor.nona/tenand. 

dc  inquilihis,  qui  cultura?  praediorum  con-  lfipupiilorum.fi  de  rebus  illor.  quifub  tutei.  & 

tributi  funt.idem  iudice  tur,    dc  ipfis  pf  x-  cur.funt.  qua  de  caufla  glofla  tn  vtrb.  diuidere, 

diis  vthic& lfiquuinquiUn0Sytt2.ff.de  iegat.r.  varias  opinioncs  refcrt,&nihil  certiconfti- 

quemadmodum  tnfiJe  agrtc.  &cenfit.  i.  longe.ff.  ruit.  Et  quamuis  Bart. n.  7.  accipiat  vcrbum 

tUuerfjempor.prafcript.  Prastcrca  quod  etiam  diuifionis,  pro  partitione  funcfi ,  qux  cum 

annonxciuilcsincadcmcaufla  cflcconfti-  alio  in  re  communi  fufcipiarur,  &  ab  hac 

tuantur.  Annonas ciuilcs  intclligo  f  ccttas  fcntcntia non  vidcantur  cfle  alieni  Baldus 

Z  fru&uum  praeftationes,quxmonaftcriis,  vt  num.io.  Caftrcnf  num.4.  Salyccr.  num.2.  ra- 

tantomeliusfefcinhabitates  alcrc  poflint,  mcn  non  puto  huiufinodi  expofitioncm-, 

cxccttispr^diiscrogabanturad  fimilitudi-  textui  conuenire.  qui  fi  benc  *j"  infpicia-  ** 

ncmannonarumciuilium,qux  militantibi  turdcilla  diuifionc  accipicndus  fit,quae 

&Palatinis officiis tribuifolcnt,/.f.(?'/<'/.///i  gratia  vbcrioris  culrurat  inftituatur,  /.  Ca- 

C.deaTtmn.&tribitt.i.ro.itemi.t^rtouit.  C. de  iut.  S6.ff.de  Ugat.2.§.t.q\}od  coarguunt  vcr- 

erogat.mihtar.annon.txyat  alibi  criam  pancs  ba  textus,  fcd  ca  ctiara  praedia  dirigcrc 

quidcm. 
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quidemJcolcrc,augcrc&ampliarc,nccYlli  alicnationibus  compofuit.  Primarenun-  ; 

iisdemprardiisaudcrecederc  tiatio  non  vidctur  f  multum  diflicultatis  ia 

Quod&ipfumobfcruarunthoclociO-  habcre,quodea,quxcontra  lcgcs  fufcipi- 

dofr.».7.  Cynus>o.conftituotamenaflcr-  untur,  nullius  momenti  cflc  dcclarcntur, 

tioncm Bartoli  ex aliis  legib.  impleri  pofle.  L non dubium >  infr.  de  legib.  I.  quemadmodum. 

7  Etcnimfiprouoceturfccclcflaaddiuifio-  cJe  Mgric.&eenfit.tib.ii.  Vndc  etiam  con- 
ncm ,  hoc  cafu  cam  rccufare  non  potcft,  fcquitur,  quod  ciufdcm  ecclcfia:  prxful.vel 
quemadmodum  nec  pupillus  autminor^  eo  ccflantc  alii  presbytcri  rcm  ita  alicna- 
pupilbrum.ff.de  rebjtor.qWfrb  t*t.  aut  enrafrnt:  tam  vindicarc  poflint,  ctf.fi  quu prcsbytero  - 
quod  prohibita  alicnationc  fola voluntaria  rum\extrM,denon gtienand.  rcb.ecclcj.  Secunda 
interdifta  intclligatur.  Neceflitas  enim_»  coclufio  ex co  laborarc  ccnfetur,  q,  iure  na- 

8  prohibitionis tcauflamfolucrc  atqiinfrin-  turxaequum fit,  ncmincm  cum  damno  & 
gcre  {\ActUienMttoncsfffrmit.  crctfcun.  t (ipo-  dctrimcnto alieno locuplctiorctn  rcddi,  L 
tuerunt.ff.demMnumiffts  tejhmento.  t.perdtuer-  nMm hecnMturM.  14.  ff  de  conditt.  indebst.  I. sure 
Gu.§.cxceptujnfrMmMndMts.  Imo quod  magis  n4turMj02.ff.de  regutiur.  hinc quidam f  au-  II 
eft,iisdcm  interprctib.  etiam  in  hoc  adfti-  ctorcs  funt,vtglofl*a  in  verbjcquirantur,  Bat- 
pulandum  puto,  pofle  diuifioncm  hcri  ii  dus,num.x.  qui  ldem  fenticntcs  rcfert  PauL 
hocccclcfi3rcxpediat,fortcquodvna  pars  de  Eleazar.  &  Guil.deCuma.de  benigni- 
prxdii  non  arque fruchiofa  fit,  aut  quod  fo-  tatc  huiufinodi  prctium  rcddendum  cflc , 
cium  contcntiofum  h&bcit>MrgJ.fin.ffdeiur.  inaxime  de  xquitate  canonica ,  argum.  cap. 
a^J.ficonuemeritffprofodo.BartMn.7.Sa/ycett  vutioranM>t2.quafl.2  Carterum  cum reipubl. 
»a.  iaU».it.Caftrcnfn.4.Cyn.».2.poH  Iacob.&  cxpediat.vtomnis  fraudulentamachinatio 
atios,  Odofredmnum.7.  conibcatur,  i  odiofas.  Cod.  de ptiupcttt.  §.  tri- 

Prxtereanotandum  cft,  exdefinitione  ^.I»fistut.deacJion.Lf.CodJeMd/fr.priuat.Lfi 

prxfcntis  legis  in  vctbis,feie*tes , nulla  fibi  qniejciens.  Cod.derei  vindie. non  video  quo- 

occafioncadco  fublatam  cflc  omncm  alie-  modo  contra  apcrtam  dccifioncm  noftr* 

nandi  facultatcm. vt quamuis  naturalis  ra-  lcgis  contrahcnti,  fiquidcm  malae  fidci  fit, 

tio  videatur  diOarcvt  bencficia in  aliqucm  fuccurri  poflit  aut  dcbear.  Alia  caufla  eft 

coUocata,paribus  mcritis  (arciantur/y&tf-  bonx  fidei  emtoris  ;  huius  cnim  rationcm 

fi.2s.§.confrtiut.ff.depetit.hered.tutitn  prasla-  f  habcndam,  alterius  minimc,  apparct  cx  , t 

9  tusfccclefiae  nonpoflit  fub  praercxrumu-  authent.  qui  rcshoc  eod.tstut.&ibtdcmBartoL 
nificenriaeacceptae  adalicnationis  liccntia  num.t.Cafirenf.num.t.Bald.num.t.&  2.  Cynsts 
.profiUrc  vt  obieruarunthoc  loci  Odofred.  numJ.SMtycet.num.}.  ^lberic.ntm.2.gloJJa  sn 
»um.7.verf.&  contraputo.  Baldus         Ca-  **r*.**w»vbi  concluduntetiam.quod  fice- 
fttcnCnumJ.  &  quamuis  glofla  in  verb.per-  conomus,  contra  quem  adtio  ab  initio  in- 
mifam>Cy nus  num.4.  vidcantur  imeJligere  fctui  dcbet,  non  fit  foluendo,  ipfam  eccle- 
dc  bcneficio  cuius  colorc  prxtexirur  diucr-  fam  +  >n  fubfidium  teneri:  Canonifi*  in  cap.  13 
fumftatuentcs,fidcillisvcreconftarct:  ttr  '  •daudscnttam, extra derebmecclef.non atienan. 
men  iUud  intclligcndum  eft  fi  coUationc  *rgnm.Lt.§.iffJeeo>perquemfac7um  erst,  &L 
bonorummobiUum,  iUudpraelatu*  raccrc  pUne.§.iffMtigMt.t.  Scdquidfipecuniaad-  . 
vcUt, BMrtoLhic nu.o.caflrenfjsum.t.BaldMum.  buc  f  numerata  non  fit,  an  qu*  hic  dida  I4 
*f.peft  tmtoeent.i»  cap.  cumi»  offic.  extr.  de  te-  funtlocum  habcant,  non  immcrito  in  di- 
pgment.  fccptarioncm  rcuocari  poflit,  &  glofla  i» 

~  verb.  *eq*irantur,  cui  calculum  adiiciunr 

•  $.  datit  BarroLiMww./.  Salycct.  num.  2.  Cyn.  nume.  7. 

Triafuntprzcipua,quarex  praefenri  in*  poftPctr.dcBellapartica,Baldus»*«».i.vbi 

fpectione cliciendavidcnrur.  Primo.quod  tamcn loquitur  dc  ngorciuris.Caftr ,nt  tm  ;. 

omnis  conrracrus  conrra  definitioncm,cu-  ctiam  ecclefiz  hoc  cafu  dccerni  adioncm 

ius  mcntionem  fecimus,  fuiceptuS,  vcl  qui«  p\xttnt,argumuUsthent.quM  res.hoc  eod.tst.Quq 

cunqucaliusconatus.aut  machitxatio  pro  autemilla  actio  fit,  non  cxplicant,  alii  ta- 

infccta  habeatur.  Secundo  pretium,  aur  men  conftituunt,  eam  cfle  condiclionem 

qux  alias  data  funt,  rcftiruenda  non  cflc  exlcgc  Hinc  moucnt  aliam  controuer- 

Tertio  puniri  infupcr  praelarum  aut  tcco-  fiam  iuris,  an  fi  lege  municipali  caucatur, 

nomumquieoconfilii  przccflit,  fedetiam  maritum  vxoris  prxmorientis  dotem  iiL#  « 

k ,  qui  inftrumcnta  dc  huiufinodi  ibUdum,  vd  pro  partc  lucrari,  locum  ha- 
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74  Commentarii  Petr.  Gilkenii  in  Lib.  I.  Cod. 

ij  bcathxcfdcfinitio,(idosnondura  foluta,  moniaics  cxpediat»  Ldiuwyverficttm  autem 

fcdfolumpromiflafit.  Quainrcomiflis  a-  exuteru.ffJeoffc.prafcriptJ.pub/icanm,§.r.ff. 

liorum  altercationibus,diftindione  rem.,  depub/ican.  auc  fi  in  cauifa  infimulationis 

componendam  cflc  exiftimamus,  vt  liqui-  gcfta  ab  co  conficiantur,  l.donationes.  cod* 

dcm  ftatutum  mcntionem  faciat  dc  data  de donatio.  /.data,  eodem  titul.  ita  Bartolus hie 

dotc,  maritus  fruftra  fibi  huiufmodi  com-  num.14.  quamuis  textum  noftrum  accipiat 

modum  polliccatur.  Bartol.hicnum.7. &ibi>  in  iudice  Chartubario,  cxprefle  Bald.  nu.  /A 

dem^ibanusPomates,Partf.inapoftiM.Cafiren.  Caftrcnf»«w». w.Idcmq;  generaliter  in  in- 

ttum.s  Roiand.araUemtracl.de  dot.quafi. 6. nu.  ftrumcntis,in quibtSdccrctum iudicisnon 

/. Boerjdecif.z2.num.  13. vbi hanc  fentcntiam  interponitur, probac Proiper Farinac./tf.*. 

reccptiorcmrenunti.it Andr. Gzi\./tb.2j>b-  fut  1 ract.de tefitbus  qu*jl,6o.n.r4$. cit&midcm* 

fer.79.  num.4. Quod fi  vcro  fimplicitcr dotis  vt ait, fcnticntcs  Fclinum,  Anton. de Butr. 

mcntionemfaciat,hoc  cafuillam  ctiam  in  Aurrerium,  Corradum,  He&orem  >£mi- 

dotc  promifla  proccdcre  putant,  quod  fola  lium.  Efle  enim  regularc,vt  iudicis  ccftimo- 

ftipulatione  dos  quoque  confticuacur;  /.  niumdcconfcnfupartiumrccipipoflit>Jr- 

cftmpetty  §.fiit  de  quvff.de  admin.crpertc.tut.1.  lin.incap.cumattobu.extr.  de  tcfltl.  n.  9.  ejribtd. 

de  diuiJiont.ff.de  folutjnatrimon.&  tbrdem  lafon  ImoLn.j.  Menoch.arb.quafl.  ttb.t.quajt.7j.n.2t. 

num.S.  tdem  lafon in  Lfidonaturus,  §finff.  dt_j  Barthoiom.  Socinut  in  tratfat.fat/entiarum,  itt 

condid.  caufjat.  caefs.  non  fequttt.  ^icxand.  verb.iudcx.  verffecttndofal/it.  Carterumfidc 

mtm.7.  Gadd.0bferu.70.num  2.  vbi  ctiam  ali-  cauflis  breuioribust  cra&crur,  hoccafu  cc- 19 

quot  dcclarationcs  circa  primam  iwfpe-  iam  iurisdi&ionc  conccnciofa  qucm  pofie 

ftioncm  completticur.  Tertium  pronun-  fufcipcrc  partcs  iudicis  &:  tabellionis ,  con- 

16  tiatum  t  dc  pccna  vcndentis  trconomi ,  il-  ftituit  Bartolus hicn.tf.argjtuthent.niJibreuio- 
lam  difquifitioncm  admittit,  an  ipfo  iure  resJm9.de/ent.quaexbreuic.recit.  hanplo  fub- 
fuo  orKcio  exuatur.,  an  vcro  rcquiratur  fcn-  fcribunt  Baldus  n.i j.qui  pro  hac  par tc  allc- 
tentia  iudicis?  Glofla  in  verb.priuetur&ano.  gat  1.2.  injr.de  offk.  iudic.  in  t>erb.  cum  non  arbi- 
ff»j».M.Bald.  num.S.  Caftrcnf.»«w.7.confti-  tramur.  quod  icilic.  pro  iudicc  prcfumatur, 
tuunt,  declaratoriam  fcntcntiam  rcquiri,  Cafiretsfn  ro.SalycJn§.huquogrn.r,idcmq,dc~ 
quod  tcxtus  vtatur  vcrbo  futuri  tcmporis,  fendit  Iofcph.Mafcard.ww/p^.» j. circ.fin. 
priuctur,  Umperator, infr. deiurefijci. item  L e-  Fe/inJn c^uoniacontra^xtJeprobat.n.44,  loan. 
tui,  eoi.tit.crS.  t.  nouel/.  de  incefi.  rtnpt.  Idem  ablmo/.inc.t.deindicverfJtemaddeinquantum 
igitur  in  pcena  tabcllionis  quoquc  proban-  tagit^anpoffit  citatio\dtvc\  quoq;  fcntirc  vidc- 
dum crit: arg.eorum.quafcriptareliqueruntno-  tur  Abb.tbid.n  2.  Ludouic.Roman.w//a«r- 1 

firidotloresinattthent.fednouoiureJnfrJepcena  dumffJevcrb.ob/tg.n.64.idajZTgimctito  cap. " 

iud  qui ma/.iud.  Caeccrum  cum  §.his  queq.  iu-  cumparati,  extr.  deappel/at.  vbi  nuntio  crcdi- 

dicibus,  comprchcndatur,illosiudices,qui  tut;mujtomagi$  igiturin  reb.modici  prar- 

huiufmodi  donationum  j  vcl  contra&uum  iudiciiiudici  crcdcndum  erit,  &pcr  confe- 

vctitorumgcftacofeccrinc,dignicacispro-  •  quens liecbiceidemaaaconicribcre.;Nam 

priac  &  bonorumomnium  fpoliationeda-  fifine  fcripcis  illifid.es  accommodacur, 

17  mnandos.ahusexiiftic  i"fcrupulus,an  vna  iuftiori  cx  caufla  debcc  fieri,  fi  mcmo- 
&  cadcm  perfona , iudicis  &  fcriba:  pcrfo-  rixgraria  a&a  confcribat.  Acccdic  czo.fi 
nam  fuftincre  poflit  ?  Non  pofle ,  coarguic  quu  tamenc/erico.ir.quafi.r.  In  candcm  fcncc- 
authcnt.  decemtt.  infir.  derecept.arbitrcapquo-  ciam  Fclin./»  c.tJeiibeU.oblat.n.6.  citatAnt.it 
ntam contra.extr.de probat.  iccmgcncralisdc-  Butr Jnc.exliteru,ext, deprobat.Petr.de  Anchar. 
finicio  /.  quuquit.  infr.  de  pofiuland.  ncmincm  inc.cum  a  nobutextr.  de  tefiamHtemt^fatefdan^ 
diucrfa  officia  in  iudicio  fuftincre  dcberc.  mta/r.r.cr2.  Sed  fanc  hacc  fcnccncia  mco  iu- 
Gatcrum.quodaducrfarivideacurpracfcns  dicioindiftin£cCjpccdercnonpoccft.Vndc 
%Jtem.<*lo(fa,in  verb.iutgefiorumyidcixco  Gu-  candcmcciamtrcrellunc  Kngdd.authent.  l9 
liclmi  Cuman.  pro  vc .illum  rcfcrt  Bartol.  nifibremores.irtfra4efentmt.exbrttuc.reck.n.2% 

18  t nanc  controuerfiam  di(Hnftioni$  ftedcrc  &  Caftrenf.fibicontrMriutJUtm.r.^yfnton.de  Bu- 
componir,ftacucns,qua:dam  a iudicc  expli-  trio fibiparmm  confium  in  cap.  Jguintauatiu.  ex- 
cari  in  forma  iudicii,  quasdam  aucem cxcra-  tra ,  de  iureiur.  dr  confii.  29.  PhUtppus  Deciuti» 
iudicialitcr; illic  infinuacam  anobisdcfini-  dict.cap.quoniamcontra,numero  Jeptimo,  quod 
tioncm  fcr uandam  cfle ,  hic  vcro  prafcn-  aducrfacur  di&o  cap.  quoniam ,  de probatiom. 
tcm,§./>w«kr*,vclucifiiudex  Uccras  tefti-  k  i/lmttu.  §.  veritm.ff.  de  offic.  prafid,  cap. 
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iudicet.j  qtt*fi.7.cap.cum  nobu.txtrJettfiamen.  l.viros.C.dediuerfioffidtbt2  cap.  eum  contingat, 
deindc, quouin  his , quibus  agicur  de  iufti-  cumibtdcmnotatudtforocompel.ftatuo  camcn, 
cia&iurccommuni,cciamquodminimum    hancipfamconfuecudincm  fatis  pcriculo- 

cft  accenditur , Ifi p\ oprietarius.ff.  dedamn.in-  fam  efle, quod,  vt  ctiam  animaducrtit  Ca- 
feil.Ltjrin  mMortbm.tnfr.de appel/. cap.de Appel-    rol.  Molin.  inaddit.ad^lexand.  d.co.  ftt.tto. 

btiombus,ext.eod. Ncc mucacquod  in  h  u  i  u (-  Itb.  7.  quod  id  vidcatur  eiTe contra  nacura- 

modicaufiisfcripcuranonrequirirur.  quia,  lemrationcmrelaram  in  d.cap.quontam^extr. 

vcanimaducrritdictaauchcnc./s//?  breuiorest  Vr/>r^4/.itemconcradefinitionemcap^*»» 

Albenc.  (cnptura non  cft  dc  fubftantia,  fo-  effes,  &  cap  re/atumtextra ,  detefi.  quod  in  orc 

leccamcnmemoriarcauflaresgcfta  fcripco  duorumauccriumftcromneverbum;vcab- 

comprchendi:addcns  idvfu  recepcumcf-  furdiflimumvidcarur,c6lucrudincm  con- 

fe.JncandcmfenrenciamfcribicPhilippus  crapraceprum  diuinum,&  nariirr.lem  ra- 

Dccius,  inhuiufmodicauflis  libcllum  non  rionem.id  cribucrcpoflc.vr  fciliccc  vna  & 

ciTeneceflarium,ncquevtfententiacxfcri-  cadem  perfona  iudicis  viccm,  &  duorurn 

pti$proferatur;rcmgeftamcamcnprotan-  teftium  fuftinere  poflit ,  fine  djftinctionc, 

damcflc,  vcl  pcr ceftes,  vcl  pcrfcripturam,  an  cauffamagni momenti fit.anminus. In- 

cx  poftfacto  atabcllione  interpolitam,  cx  tclligoitaque,Bartolum,Felinum  &alios 

doccrinaInnoccnrii</.f<*/> quomam.infine^j.  excafu,li  inter  "J"  plures  iudiccs  vnus  lcri-  11 

itcm$ofainlfipr*tori.$. <jXUreellus.fi.  deiu-  bendimunusfuftinct»  vt  qucmadmodum 

diciu.  Huc  pcrti nct  quod  quamuis  idcnu  »  Ldonationes,  infr.  de donat.  /.omnem.mfi.  dt_s 

Bztto\\xs,dxap.nifibrtutortsiidcmotobct  ec-  ttflam.  in  confcclione  actorum,  alii  tcftcs 

iam  in iudicc aut arbirro,  qui  fub  hac  forma  non  rcquiruncur, quod  fcilicct  num erus  il- 

aiTumtusfit.vcetiamfineicriptis  proccdc-  larum  pcrfonarunxquat  in  iudicio  cflc  fb- 

rc  poflir,vt  fcilicct  &cius  aiTcrtioni  crcden-  lent,  farciat  omncm  defe£tum :  ita  quoq;  & 

dum  fit:  tamen  talem  ipfius  fententiam  nc-  hic  ftatuamus.  Quo  pcrtinct  fencentia  cxi- 

dura  Angclus  &  Caftrcnfis  ibidcm  refcllat,  ftimantium,  quodquamuis  iudici  foli  dc  a- 

fcdetiamPanorm.</.M^*0»/*m,/// j.&fiq.  ctisquidquamteftanti  noncrcdatur,  tamc 

Fe/jn.num.i.  teftam.de  comm.  Alexand.  d.  /.  diuerfum  efle  in  pluribus  iudictbus,  vt  notat 

fitend/tm.ff.de vtrb.obtig.num.2 , . Roman.  n.6t.  Intiocenttusind.cap*quoniam  contra. txtra, dt^> 

apcrtc  repudiant,quod  non  fit  confeccariu,  probat.  item  Hofiitnfitbidtm  mprintuirg.cap.eum 

Scriptum  non  rtquiritur>  ergo  nulU  alia  proba-  di/ec7iiextr.deaceu/at.ejr  eap.tnterdilectos.§pr/t- 

UoneceffariaeftJ.contrahitur  ff.dtpignor.Quz-  ttrta, txtr.de  txceffib.pr*lat.&  Baldjbid.tzmcn 

uis  aucem  me  non  prxtcrcat,  aliam  in  prj;  •  cum  ccrta  dcclarationc.  K^fndr.  T trequiU.de 

(cnci  infpeclionc  poiTe  rationem  intcrucni-  retraft.  iur.  eognat.  §  S.glofi.9.  num.}4.\bi  ahos 

rc,  id  cft ,  prxiudicii  magnitudincm,  addu-  in  candcm  fcntentiam  laudar ,  qua*  1  pla  ra- 

ceretamenvolui.quod  prarcipuum  funda-  men  fcntentia  vfque  adco  fccura  non  eft, 

mcntumdiucrfarpartis  aflertorcsinillara-  vtvidcrclicct  apud  Pznotm.mdc.quo/itam 

tionc  conftituant,  quod  fcriptura  non  fic  contrajuun.jg.Dcctumnum.^?. 
nccctTaria.Vndepurarem  praifcrcndam  cf* 

fcconfidctationcmFclini,^rf/>.^//^/7/  #^  Attthcnth.  Hoc  U$t  por- 

tationeyitcmBattintixinc/ement.r.deprobat.  « 

cxpcrfonaiudicis,atqueipfiusdignitate&  reCTUm.  , 

rei  mediocritate  illud  conftitucndum  cf-  Svmma&ia, 

fc.  Etenimvcrifimilcnonvidctur.quodiu-  1   Qtf*  afudKomanosdtdicare  foltant ,&quit  mcdm 
dcx  reccpta?  auftoritatis  proptcr  cmolu-         f*****'         ,  m  . 

ximcntumaltcriusquidquamftemcrecom-  *  ^^cmttfU  confHrenm 

min,fcivclit.Vndeoccurrit&aliaqu,ftio,  •    ^^SSSSS^t  ' 
an  faltcm  confuctudinc  comparan  poflir,  mtruo  „  ,w<  &  el)ltg4„  m. 

vt  vnus  &  idem  iudex  atque  tabcllio  in  ea  -  autat. 

dem  caufla  ciTc poflit,quod  dcfendunt  Bar-  a-   l»  "dem  caujfa  fiint  donaria  ad  mimfltrwm  Dti 
tol.  /  2  ff.de fiipu/at.feruor.  num.  2 .  tjr  han.  ab  /-  deduata. 

mol.  tbidem  Feiin.incapquoniam.extr.  depiobat.  S    ttm&alta  munera  tctitfu  ollata,  vtfcUktt  alit- 


^Uxandco*fil.t20.hb.7.num.6.Bald.  .  naHnmfofmt^tybhgart. 

inruWuanfrMfid.i4rum.lnnoctn.inc.cum  P.  6    ^atnurtstmmobiUtadalendos  o>ffntndo,fa- 

:L.ll~j£j    Jn        ,    ^j             11      >  cerdottSy&altatncraftrtndatccUiuafiaiata, 

t*btluoMfidtinfirjtrg.U.cJeematutpMber.  &  atmcertamodtratmt. 
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urt  pcfiit. 
40  An  dbfcnttsjintroca 
4J  Os  tapttuh  caujfam  alttnationis  iBis  cengregatis  pro- 
poneredebet.quam  mexfmguh  &  vmuerft  dtfcu- 
tiant,  &  vtl  omnts  velpro  matert  partt  pro- 
btnt. 

+1  Att  prafentia  duarum  partitm  ex  canenicis  rtqui- 


7    Ad  quttnfotnum  butufmodi alienatio  reuocari  de-    59  totma qua  rtt tcdtfiaftita,  qut foU  capitali fit,  alie- 
beat. 

i    An  autbentica  bot  im  porrtdum  vtl  tius  foUnnitat 

nunc  lotum  babtat. 
9    Rattonts  quart  hutufmodt  folennitas  non  requira- 

tur. 

1  o  An  prtterformtm  iuris  Caneniti  iufit  ctujfd  requi- 
tatur. 

n  Opinio  Glojfa  &  Heftienfis fufficere  felenitatis  obftr- 

uationtm fine  iufia  ctujft. 
12  Senttnttalelhtnnis  Andrtt,  &  ipfifubfcribentium, 

vtrumq}rtqutri. 

ij  Qutvtihtasfittnutfiigattonis,analienatio  ipfo  iurt    44  Qua  fententiaftt  fiequentior  tpud  ctnonifits ,  qu* 

nulla fit,  tn  vtro  aho  rcmtdio  refctndi  debeat.  dethde  fecutter. 

14.  Ctuffi  quatuor  ex  qutbus  ahenatio  rti  etclefiafiiu    4$  An  fatis  fit  priuatim  mtntem  fuam  txprtfiifftt 

pofiit  permittt,ntctfittas,tuidtnsvtilttasjptttas  &  quatn  re  repudiata  epinicnc  gUfft ,  conjirtra- 

incommodtttt.  tttr  fentcntta  Alberid,  cxtfiimtntis  tion  Jtjji* 

/5  Argumenta  illorum  qui  contendunt  fcrmt  fo!mni-  ccre. 

rittareadbibitauujfam  iufiam  non  requirt,  no-     46  Apprcbata  a  maicri  parte  ahtnaticnt  ccnfcicntU 


43  Opinio  Baldi  &  aliontm  exifiimantium  fujfccre 
(onfenfummatorispartuttlorum,  qut  cemparue- 


uctn  numero. 

16  Argumenta  contrarit  partk  qut  etitm  oclo  numero 

17  Aufloris fcntentia  vltimam fcnttntiam prifcientis. 


junttnfirumcniapubh(a,(tmjctn.a,qutkictra- 
ditur. 

47  Vrtttr  bancfoUnnitatcm  epifcopi  aucfcritas cfl  im- 
ploranda. 


18  Paupertatem  vafallinon  ejft  idoneam  ctujftmex  48  Siabbasvendatremn;onafierii,ftffici:aucleritasfu- 

qsia  altcnatiofudt  ecclejiaftia  concedatur.  perteru  ipfius  albatis  ,poft  prtnru  fcrme  adbibt- 

19  Tenrittatemmenftepifcopah  non  tenfert  etiam  fta-  ttentm. 

timiioneam,vtbtntfi(iorumfiatvuio,qua  men-  49  Qmdfiepifcopmfttfuptrior,nonrequiriturconfmfm 

ftapplicentur.  capttuh,ftdfuffi(ttautloritasipfm. 

to  Quamuuprincepscumecclefiapermutareprtiupof-  50  Rfjbonfioadi.\.txtr.dereb.ecclefnonalien.iteir;t.7. 

fit,  tamen  bocthi  trtbutrt nen pettfl.  dt  bis  qut  fiunta  prtlatis,  tn  qtia  A bhatit  fvlutto 

ii  Rtmuntratto  non  cfi  ctujft  ido/tca  ahtnationit  tti  ec-  repudittur. 

cUfuftiu.  /1  Inteteflan  eptfcopus  abbatiproft cenucntcnttm  au- 


xi  Confutatto  primi  argumeticum  ihtctprttattont ca- 

nonis  fineexeepttone. 
9.)  Prtcedentuieclarant  fequtnt'u,&  contra. 
*4  QOf*  Ugivtitanonidetfltid peralum  fuppiripo- 

tesl. 

ZS  Secundiargumentilabefaclatio. 

x6  Diluunturrtliqua feptem  argumenta. 

17  iJonfufficitJvnnamc^cauJfam  interctfiijfe ,  ritfiv 

trumq^  etum  probart  pofiit. 
IS  Dtftdut probationis non rtddtt alttnatiohcm  nuUttn, 


Qontatem  tmpertut,  an  vero  tanontco  fim- 
plici. 

fj  Reieclafententia  Pcliritqui  exiflimet  etiaincanoni- 
ce  ahenationem  rti  adprtbandam  fuam  pertinen- 
tis  itfidtranti  folam  auiloritatem  epifcepifufficc- 
te  fine  traciu  &  (onfenfu  tapituH. 
/j  DtcUrationcs  qutdam  ctrca  dtfmttiomm  iuris  tjt* 

formtfupra  prebatam. 
S4  Rcs  mobilts  qutper  dtuturnam  cuftodiam  fcruari  *e» 
poffuntyfolusprtUtus  vcndcrtpottll. 
modo  tb  irittto  forma  ftruatafit,  &  uuffa  verifi-    jf  IJtc  folennitasetum  non  requtntur ,  fi  rts  feli:a  ut 
milu ftt  babtta,  detecla  tamen  vtritas  refittutio-  ftudt.  m  iari  alttri  infcudum  conccJarur. 

nem  deferet.  5<r .  Ccnfuetudo  ctiam  folcnriitattm.qutkuu fit,rttr  i:;t- 

#9  Siformtjitftrutttfuffuit pre  iufit  caujfx  prtfum-  repetcsl,  vih  tifubfcripttcmm. 

ttone.  /7  QuoddecUraturfifalteintabetttoncminatanonits- 

)  o  Varia  exempla  qutbus  boc  ipfum  illufiretur.  rum  txprtferit. 

jr  Sidelusaiuetfartiiederitcauffam  alienatiorit  ,  i!U    f8  Resfitriles&nonmagni  men::n:i  ttiam[ccrtis(afi- 

nullaerit.  busaprtlato  filovtndipoffnnt.  > 

$2  Expofutocapitalitxparte&tap.vcnicns.cap.dudum,    ?9  Anformt  olfcntattoemi:tipcft:fia!icnatioctclcfia\ 

extr.de cOnuerfione  <.omug.tt ,  proftt,tn  vero  nibihmtnm  nuBa  fit. 

j  j  Dtfittcntt  caujfa  principah ,  prtfumtto  ptetatis  ali-    60  Sententia  glojft  &  eidcm  adfiipuUht  'tum,putantu) 

quando  acTum  fuftintt.  btnc  ahenatiohetn  vaUte. 

$  4  Cau fafalfa  dtcretum  nuUuni  teddit,non  autm fen-    61  Mira  &  intolerabtlis  pcne  doclorum  tonfiittatio  h$ 

tentiam.  bac  controuerfia  non  felum  cum  altis ,  jid  tum  fe- 

Jj  Non  omnis furreptiovetobrtptiovitiat tontradum.  mtitpfis pugnanttum. 

3  6  Tranfaciio  de  rebus  ecciefiafiicis  & Jbiritualibm  ritbil    tz  Longa  feries  nominum  tUerum  qui  k  glofa  fitre  vi- 

commune  cum  alia  tranfaclionc  babtt.  vidtntur.prtttr  tes  qui  contrarit  fecum  fuut,  re- 

J7  Rattoadquamfermamaltenationemreteccltfiafiiu  mifitue. 

tpiftopuicumcUroexigcrtdebeat.   •  *j  Opinio  Bartoli  tontrartam  Jententiam  tutntit ,  & 

t  S  Quid  iurit fit fi  tptfcopus  rtm propriam fiti  cfifcopeum  taomina  illorum,qut  ipft fubfcrtbunt. 

vclst  vcndtre,&  qutfolennitat  obfctuand\         #4  rtilitdt  httm  muefiigatimw. 
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cet. 


9S  M^tMtUinimtgrumpupiBu&tccUJUttidmrdtu-     97  Cdnones  &capituU  quibtu  iocetur  vtihutem  fo- 

tudffettionuinJulgetur.  fc.  Umnonfufficm. 

U  sictnndclmfitnulimKcUfidVti^ttmnivtndua-    98  A  pupillo  ad  eccUJUm  &  contrd  argumenurt  li- 

ttone. 

Prditxtu  rtftttuttonu  in  integrum  mor*nddy  m*- 
.  gnumddmnum  ectlcfU  vel  pupiUm  dccipere  pof- 
fimt. 

4 S  interpretdrio  %x*m trdnfdRionem,Ugxum bt,  ff.de 

trdnftH.fecundum  Fulgofium  &  Angelum. 
99  Solutio  tdtrttU  &  Cdftrtnfis,  qud  mox  improbt- 

tur. 

70  Expofittofelmi. 

71  Expltutto  Alctdti. 
7%  StntentUauSoru 


99  Litctfundmfteriludutftxofmfit,  atutore  tamenft- 

ne  decreto  vendi  non  potesl. 

100  Softrum  eilmtuert  quoftopo  UgitUtor  confilUfuA 

termmartt. 

tti  Resprojperegefta contrd ductoriuttm fuperiorit,  m- 


102  Mtlttes  fdbrtltbm  opettbm  fefeextrcere  nonpof- 
funt. 

103  ExmpUexLmio&Tdtitodefeueritdtt  dutumt» 
mthtes. 

f)  In  tSLu  qud  numero.menfurd ,  pondere  conftdnt ,  non    104.  Optru  neui  nuntuttio  in ftro  ipfidomino  feild  nul- 

hmetlmomenti. 
105  Si  per  hbeuumfignificeturtquodper  deuuntU- 


ttonem  fieri  debebat,  buiufmodi  dSm  mn  vd- 
Itt. 

106  Ratio  legis  dijpofitionem  non  reftrhtgitfiid  rtipubl. 
exptdidt. 

\o7  Vbi  ceruforma  definiu  tsl  ibi  vtm  in  modo  confti- 


Cddit  probdbtlu  ajfectio. 
74  Altdcslrdtto  pratUorumruftuorum. 
7/  Quftiefcunqut  formd  m  fduorem  certd  perfond  eft 
introducldyVttlitdi  foU  cmraclum  confirmdre 
pottsl. 

7#  Magna  diffcrenria  tRy  vtrum  dliquid  touceddtur  ad 

ttmpmjn  vero  m  perpetuum. 
77  Pttrum  mteresl,  vtrum  quu  aUmtnta  vnim  anni 

iifiipet  initweim,anveromfine,  modo  dhmen-    ut  Comparantret  ectlefiaftkat  vltra  foltnniutem  fu- 

U  rthquorum  dnnorum  vno  temporenon  repra-  ptrim  relara  docere  dtbtt  ptcunmm  in  vtilttdtem 

fenttntur.  ecclcfia  verfam  effe. 

7#  Vermfenfmd.%  umtranfaftionem  longealiter,qua    109  Anprobibtu  dltendtione  etUm  locatu  prebibitd 

mterpretesbaSenmcumaltquafug^ationtmrif-  fit. 

confultiadfcripferunt,extricatm.  110  Ad  qvantumjpariumlocatioproiucipoftt. 

79  Qtu  mprafattontdtcunturtnipfa  dipfttione  cen-    111  QutdnouaPauUPontificuconftitutiocircdloCdtit» 

fenturrepettu. 
$0  Abfurditdt  qud  communem  interpreutiontm  ejfet 

(onftcutUTd. 
%l  SolutioCdf 

infecla. 

I x  1«  cognittone pratoris  non  folum  vtilttdt  dlimenurii 

vtrfatur.fed  multa  alia. 
8)  Enodario  S  fin.cad.lege. 
%+  Expofiriolafonu&Caftrenfis. 
%S  Aluintcrpreutto  Alberici. 


V  m  in  pra»fenci  auchenc.  certi 
forma  &  folcnniras ,  quibus  res 
ccclcfiafticc.  vcndi  poujnt,pro- 
ponat,  &eadc  rcalibi  iatisac- 
curatc  perfcripferimus,^/  jf f*crd\.lnflitutM 
rerMmi.cradqui.earJiomin.\\ox\  abs  rc  me  fa- 
fturum  elTe  cxiftimaui,  fi,  cu  difputatio  ibi- 
8*  Qmdcdufafitquod d.  f.fin. dliud prodlmfolui  pof-    dcm  propofita  propriead hunc locum  pcr- 


fit. 

%7  cjarura  rei  reliSa, & rdtio legdto tnfetu fepe dijpo- 


88  AlUconcihattodUcloru,vtiBd  dliendriofiecclefram 
fptEtemmnuHdfitjion  autemfi  mtueamur  perfo- 
fondmcum  etcUfi*  contrabentu. 

%9  Rejponju  dd  princtpium  inftttutiomtm  de  antlor. 
tutor.  item  l.  2%.  ff.  de  pdQ.  cum  multu  fimtli- 

but.  / 
9«  Intertilvtrum  deperfondli  obhgditone  dgdtur,  dn 

vero  de  dominii  trdnsUttont. 
91  PuptHmtutortduSoreciutltter  obligdri  pottsl  ,dlie- 


92  Rejponfio dd l.mulri,& l.fiitm.  C.  de inoffi. tejU.it crn 
ddl.C9nditiontbm.ff.dt  cond.& dcv10T.fi. 


cinerer,eandem  huc  transfcrrcm  in  vcrba 
fcqucntiarf  Antiquitus  ita  coparatum  fuit,  * 
vtRegcs  &  illis  exa&is  Confulcs,adhibito 
tibicinc,foculo  acccnfo,&  prxeuntc  folcn- 
nibu$f&  prifcis  vcrbis  Pontificcecclefias 
confecrarcnt.vtapudTitumLiuium.itcm 
Plutarchum  in  vitaNum^  Pompilii,vidcre 
liccc,&  hic  quoq*,  mcminitFaber  »*./.Vul- 
teius tf.r.iccm Mynf, n**.  Quis modus auce, 
&  racioab  i\\is  inftirucafic,(iq.s  fcire  cupiac, 
eius  cognofcendac  faculcace  vnus  Alcx./» 
Ub.Cenial.diera.cJaA  faciccacc  cxhibcre  po- 
tcft.Ex+quo  aucgcnccs  vcrbo  diuino  paici,  1 


9)  btutdicioqudficontrdbimm,&ltbtrumt8 pupiBofi    & lUcc Euagclica,  detcrfis  paganifini  crro- 
froiUo  titTdconutmcntcm  ordintm  mtt  folenni-  rib.illuftrariccrperunr,cxplofaralifoleni- 


tdttm  pronuncUtum fit^id  dmpU&i  &  rtpudiart. 
94  Anverumfit quodnon  Uboremmdtmodo,cumWem 

effetlmfequitur. 
pt  RdtioUguverbdrtjhingit. 
fC  CdntnfinttxttptiontdUbt  ,td  rtrbum  repttitm. 


cacc,I6gc  aliaforma  ^pbari  ccepicvc  fcil.Po- 
cificib.  illa  ^puincia  incumbcrcc ,  vr  hoc  no- 
jftro§.  cradicluftin.&  cacxadius  ac  copiofi* 
dcfcribif  coca  nouc\J7.§.r.2.cr/eqc.f>rxccj>tM. 
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cap.  Baftlicas.  eap.nemo,  &  toto  pajftm  tit.de  con-  forrec7um.C.deJaerofeccief$  §.nos  igttur.t 
j fccrat.  Quidquid igitur f  antiftites congru-  7.  traditur,cxoleuifl'c , & ih  dcfuctudinem., 
cnti  rationc  facru  fccerint  aut  dedicarinr,  abiifle ,  pallim  interprctcs  profitentur,  vt 
id  nullius  in  bonis  eft,&  ita  hominum  com-  Panormx.nutt,denonatienjreb.eccefjtum.6.Fettn. 
mercio  cxeintum,  /.  6.fed  Cetfus.Jf.  de  contrah.  cqus  m  ccctefiarum.  num.i.dc  confttt.rr  cap.cum 
emt.  vt  alienari  aut obligari  ncqucat,  vt  bic  cauJfa,extr.dereiudic.num.io.Couarr.lib.var.re- 

/Jf  inter j}tputantem.§  ^acram.ftM verb.  obiig.  fol.zx. i7.n.t.  Rolan.  a  Valle conf.99  Itb. ijtum.tS. 
I.i4..feruitutes.§ fin.ff.de feruit.  t  vfucapioncm.ff.  partirrt.quod  illa  fubtiliorf  &  (uperciliofior  ^ 
- .  dtvfucap.  -fEtquidemnonfolumipfamla-  videbatur.ijuavtcxcius  prafcriptoomnes 
cramardcm  in  hac  caufla  eflc.luftinianus  remmodcrari poiTent.partimquod  res  cc- 
pronuntiat.cum  hic  tum  noucll.7.^  »<"*<-  clcfiafticae  lcgibus  proranis  alligari  no  pof- 
ttenjtut permut.reb.ecctef.§ \quia  vero  cognoui-  icm,cap,ecctejia  SsJMana.  /atis  igitureflecxi- 
mu4,&Houcll. t20. de  altcnatione  cr  empkyteuji.  ftimaucrunt,fl  huiuftnodi  alicnatio  ad dili- 
§.7.&quoniamt  fedctiamipfa  donaria,  quae  gcntinmc  S2.Jineexcepttone,t2.q  2.  rcuocetur. 
ad  miniftcrium  Dei  dedicata  funtjfubnc-  Rcquiritautcmcanon.quc  dcflgnauimus, 
ftens  fe  ctiam  prohibuiflc  illorum  alicna-  tractatum  epifcopi  &  clcrici .  ircm  confcn- 
tionem&obligarioncm.cxccptacaufTare-  fumatqucfubfenptioncm.  Scdanfcaufla  10 
dcmptionis  captiuorum.  iufta  exigatur,  dilccptatio  non  cxigua  eft, 

Excoquod  dcdonariis  ad  minifterium    vtfcilicctillanon  interuenicnre,alienatio 
j  Dcidcdicatistmcntionem  faciat,  infcrri    irrita  dicatur.  Glofla/»  tap.in fumma.12.qj. 
vSdcbatur, aurum ,  argcntum,  ornamcnra    fgloflainhacauthcnt.  hoc  tus porrei~ium,in  11 

ccclcfii,que.  propric huiufmodi minifterio  fin. item Hofticnf. mtit.dereb  eccltfnonalten. 
definita  non  eflent,  fedin  hoc  oblata,vt  fta-  Guido.  Papkqutft.tsg.  aui  cius  opinionis  allc- 
tis  tcmponbustcmplumdecorarcnt,  om-    gatInhoccntium,Cardin.&  Anton.Butr. 

niaq;  gratiora  &  cultiora  rcddercnt,quam-  m  c.  ad  nojiram.  extr.  dereb.  ecctef.  non  alien.  au- 

uisdcdicataiUaeflent,adhanccauflam  no  dorcs  funt,alienationem  rci  ccclefialtica: 

pcrtinerccum  ratio  verbapr^gnantiaalias  etiamii  nullacaufla  nitatur ,  tame  proptcr- 

&pleniora  rcfrcnct,  &intcr  fuos  fincs  co-  canon  poflc  inancm  ccnfcri,  quamuis  ex 

hibeat Lquifuh pratextu.ro.C defacrofecctefejr  hac  allegatione  &  confidcrationc  in  intc- 

i.S2.generaJuer.C.deepiJc.&cier.itemi.77.cum  grumreffituiecclefixpoiTit.f./.^r^//./»/»- 

fater.§  .dulcifftmm jf.de legat^.  Sed  ha:c  deli-  •  tegr  & d.c.ad  noflram.  item  de  hac  rc  cft  ex- 

bcratioluftinianinequaquamfuit,  cum  &  prcflaRota;decifio  cap.2.derebxccief.non  4- 

talia  ornamcntaad  diuinum cultum pcrti-  tten  qux ahas  folet  eflc t6S.inantiquis.num. 7. 

ncreintclligantur.  Ncgari  tamcnnon  po-  Bifignctus  pratterea  in  dccifionibus  anti- 

tcft,minori rcligionis  autconfcicntixfcru-  quiotibus  Rota:  Roman.  in  tit.de rtb.ecclef 

pulo,  fi  ncccflitas  vrgcat,  hacc  commutari  nonal1en.num.12.  hanc  fententiam  commu- 

cumaUisccclefiis.autconflatavendi  poflc,  ncmvocat.  Subfcribunt  deinde  huic  opi- 

4Mtbentfrdtere4.C.deJacro/ancJ.eccieJ.rfrtncor-  nioniRod.Soarc?i«^.2/.»«w/.^.Mcnoch. 

poretvnsteeajimtaesj.  Quod  ncq;  adco  vcru  arbitr.quaft.ltb. 2  eap.t72.num.2s  <]\}\  cius  rei 

6  cft,vtquamuisrcsimmobilis,*j-qu?adalcn-  tcftimoniumdenuntiant,Panormitan.hic 

dos&fuftinendos  faccrdotcs.&alkoncra  inc.conftttutmtinfin.iiIcinc.2jcxtr.dcreftitut.i» 

fcrenda  ccclcfiis  aflSgnatx  fint ,  nullis  rcli-  integr.  &  quidcm  fatis  inconfideratc ,  cum> 

gionis  vinculis  tcncantur,  tamen  manum  idem  Panorm.  d  c.tjtum.  12.  rcpudiata  opi- 

quis  cifdem  admoliri  nequcat,  antcquam  Tiiorxc $offxtnd.cjnfumma,rjr  cfineexceptto- 

vafaillafacra &ornamcnta  fupcrflua  vcn-  »*./*.«/.*.& loanh.de  Ling.contraria  pro- 

chntur  Jjtutb.pr*tere4, vbi  glofla  &  Bart. Al  -  bantium  prarter  formam  etiam  cauflac  iu- 

beric.BaJd.Salyccc.&  alijoftcndunt,quo-  ftitiamrequirar.Impofuit  forrafle  do&iflr- 

modoconflataarftimari  debeant.  mis  Viris,  quod  idcm  Panorm.rei  rcftitutior 

j    Quodtamevtficripoflit,ccrta'j"forma,  nem  indulgeat  ecclcfiar  ex  mediocritate 

ac  quam  talis  alienatio  cxigi  dcbeat,  prae-  pterij  dcccptx,cuius  confiderationihilcd- 

fcripraefbquascum  acquc  ad  res  immobi-  munecumrbrmacautcauflarumomiflionc 

Ics  pcrtineatjOpcr?  prctium  erit,paullo  ac-  habct;  vt  poftca  cuidcntius  aperietur. 
curatiusillamcxcufliflc.  Duierfifcnrcntixau&orcst  funrloarf-i» 

Etquidem, fcrupulofiun illam alienatio-  ncs  Andrear mcap.t.dereftitjnintegr.  Panor^ 

8  nis  f  rationcm,  qua:  in  hac  authcnt.  h$c  itat  cMuMtjtumfjtxtrMreb.vclnon attemtn.  Chaf 

faneus 


Digitized  by  GooqIc 


Tit.  dcSacrofancl:.  EcclcC  auth.  hoc  ius  porreclum.  79 

fanc\isi»e4nfiLBurgsubr.9.§.9.»um.i2.  Di-  niatuc  perin  inregcumrefticucione,  quod 

dxc.Qoxx2X.vartarjrefiLtib.2.  10m.2xApj7.nii.  (anc  otiofum  cflec ,  fi  ipfo iure  muniti  tali 

*.poft  Socinum  Dccium ,  Laur.Corfccum,  auxilio  minimc  mdigcrcnt ,  /.  i6.in  caufia.ff. 

& alios mulcos ab  cofdcm rclatos.  Quibus  de mtnorjn wtegrsejttt. 

acccdunc  Rolandus  a  VdL\cc»nJiLi$.num.io'.  Tcrtio  quod  capiculo  exparte  &c  cap.  ve- 

tib.i.St mulci  ab  codemcommcmoraci.Ce-  niem  ,extrJeconuerJ  comug.noa  vicietur  voci 

phalus  confil.27  M.2jiumJ}.  ( quamuis  is  de  nuncupacio,eriamfi  caulla,  qua?idexcorfi£ 
pupiilo  loquatur .,'  loicphus  Ludouic.  dectfi   iecfalu  deprehendacur. 

Perufih.  9j.num.1y  Hieronym.Magonius<k-  Quartoq,  falfitas,  vel  errorcaufla?,  non 

cif.Ftorentina69.num. 4.  Matth.de  AfHict.</<f-  impcditdominiitranslacione,  vtiototit.  de 

cJ.Neafob7.n.2.&LVx(i\\\is  tbidemnum.$.  Du-  condtcundebxjrLcum  tn  corpus.ff.dc  adquir.rer. 

ZtMfacrofi.ectefiminifidtbr.7.cap.9.verffiuntqui  domin. 

jjputunt.  f  Cum  itaqucrcmica  controuer-  Quinto,quodfalfainftrumenca,auccauf- 

/amcflc  animaducrtamus.noabs  rcfactu-  Cx  commcnium,  nonrcddant  fcntcntiam 

ri  videmur,  fi  vtriusquc parris  rationcs  &  nullam,aurinfirmcncabfquc  rcfticutione, 

cauflas  cxcuflerimus ,  &  quid  probandum  toto  titul.fi  exfaljjnfirument.l. 7yfiprxi0rff.de 

ducamusminimcdiflimulemus,quodpra%  iudic. 

ter  aliam  huius  inueftigationis  vcilicaccm,  Sexco.  quod  rcfcripcum  per  obrcptio- 

illudratione temporis largitcr rcfcrat.cum  nem impctratum  per  cxccptioncm fit clu- 

finullafic  jo.annis  nobiscxpcririliccat,/.  dcndum ,  teg.  2.prafiript.C.Jicontra  tusvetv- 

ficut.C.  deprafiript.jo.  vet+o. annor.Cm  autcm  tilitatem  &captt.  ad audtenttam,  cxtra  de  re- 

per  rcftitutioncmrcuocanda,  quatuorfo-  Jcript. 

iumanniindulgeantur././£tf.C.<&  tempjni»-  Septimo,  quodcauflafalfanon  intcrce- 

1 4  tegr.&  cderefiitutj»  6.  f  Quod tamcn  an-  dat  conftitudoni  docis,/  4 6 .  qucmadmodum. 

tcquam  aggrediamur ,  admonendi  vide-  §Jin.ffJeiuredot. 

mur,  cauflas ,  cx  quib.  alicnatio  admitti  fo-  O&auo ,  quod  falk  caufla  manumiffio- 

)ec,podflimu  quacuor deprchendi,  dcqui-  nem  non  viciec,/.  iufia.o.§j.fi.  demanumtjf. 

busgloflai»  capjtutti,Panormttanus  ibidemn.  vindtcla  ,  &leg.  47.  cumex filfis.ff.  demanu- 

$.  Trapofitus  in  cap.  »e»ticeat,i2.quaft.2.Iofiphu*  miff.tefi.cre. 

Ludouic. dtft. decif.93. num.  1$. Duaren.di£t. c.9.  Nono,  quod  cranfadiones  ex  falfis  in- 

Ubr.  7.  ftrumcnris  non  conucllanc  tranfacdoncm 

Prima  neceflicatis  cft,de  quaf.  idficut  12.  ipfo  iure ,  fed  pcr  cxccptioncm,vcl  bcnefi- 

quaftio.2.  tttmhacauthtnt.  hocius porrectumj.  cium  rerticutionis.//w.C'.</r  tranjaif.  &tbtd. 

c.  tuajehisquafiu»ty&  a.de aUen.  reiecctefj»  Bartol.».2.Aiex.n.7. • 

<S.  crclemenu.eod.tit.  Ha&enus rccognouimusfprefidialcgu'  |  $ 

Sccunda  caufla  eft,cuidens  vtilitas  dxap.  &  canonum*  quibus  pars  ncgans  vircs  fuas 

tut.de  hitqu4cfiunt.crdiclxap.tJereb.eccL no»  medcur ;  nunc  ca cxfcqucmur,  in quibus 

ahen.&ciementa.&cap.  vt  fiuper§fi».  dereb.  agens  pars  cnundadonis  fua:  vim  confti- 

ecciejienatie».  tuic 

Tertia  caufla  tradicur  pictas,  vtex  cauC  Primo  clcm.t Jereb.  JEcctefinon  atien.  qua 

fa  t edemdonis  famis,  i.Janeimus.  C.  dejacrofi  ncccflitas ,  aut  vrilitas  prartcr  f orm  am  de  fi- 

ecclef.itcm  fcpultuce  atquc  rcftiturionis  ec-  dcrarur ,  &  expreflim  adiicitur,  jfy*/</  con- 

ckfix id  ficri  ooSxz.cap.aurumt  &  capit.gtoris  tra hoc fattum fuertt ,  nuUum  tus  rccipicntiad- 

t2jquafi.2.  qutn. 

Quarta  vt  euicccur  damnum fi  plura o-  Sccundo.  <j>  cu  alicnatiorei  ecclefiafti- 

nera  incumbanc  prapdio,quam  compendii  cx  fi  t  prohibica,  d.c.nuUt,  quidquid  in  prar- 

adferat,c.5 j .terruUs njtem  dx.vtjupcr.  §.fi».  iudicium  prohibitionis  in  cafu,  qui  non li- 

derebxccLnon  atie».  cct,  fiat,  nullius  ctiam  cenfeacur  momen- 

jy    Quicontcnduntformartfolennitatead-  XijLnondubtum.ff.de teg.&JenatuJtottJkit. 

hibita,  quamuis cauflaidonea  alienadone  Tertio ,  quod alienado rcrum ,  qux fub 

nonfulciat,  illam  tamcn irritam  nonefle,  tutelafunt,fineiuftacauflafitnulla,  /.  /.  i» 

idadftdngete conantur  cxd.cs2.fine except.  princ&t. magisputo§.*s.&  §.maneat. ff.de reb. 

utpx2.quafiton^.&c.tua,  extr.de  hisquafiunt  a  tor.  quifubtutcl.  cum  tamcn  a  minorc  ad  cc- 

prsdatofmecenfenfuxap.  clcfiam  &  contra,  rcctc  radocincmur ,  vt 

Secudo  t{nodcap.i.derefiitj»i»tegrSubaC'  natant gUffaJanormttanjnum.io.  &  aiit ,  cxtra 

C  4 


Digitized  by  Google 


to  Comment.Pctr.  Gilkcnii  ad  Lib.  I.Cod 

derefiHJnmte^r.  Acccdit.quod impetratio  tur,quod  fcil.  talis  alicnatio  idonea caufla, 

veniscartatisa  minorc  radafitnulla,ficauf-  quxiuricognirafit,  deftituatur }  capttfin.de 

fa non dcprchendatur vcra,/.a.  C.  dehuqui  rebjtccLnon  alienJn6. 
venjttat.  Quibus  refpondct  exemplum  a  Matth. 

Quarto,quod  dccrctacx  falfa  cauflaiplb  dc  Amict.  propofitum  decif.i$.  non  tcnere 

iure tc(cixxdituxJ.t.§.verb.ff.nevKfiatei p»  fcilicct  f  pcrmutationcm  priuaticum  cc- 

foffeff.1. cnm  vero  §.Jubuentum.  ff. de  fidehom-  clcfix ,  quod  princcps  id  petat.  Licct  cnim 

mtjj. itbert.1. to.tutor,  itcm leg.26.  Seu  egrejfieff.  pcrmutatio  rcrum  ccclclia:  cumPrincipe 

de  tutorib.dat.gb  his  aui  tus  dandt  habcnt.  ficri  p  o  lli  t  fiicnndu  m  authentJedejr permutare. 

Quinto,  quod  furreptio  fi£  obrcptioi-  C.^^c/^«r/i^tamcnilludbcneficium  ad 

pfo  iurc  gratiam  vitiet,  clem.fi  dignitatemde  alios  propagari  non  debct,vt  ad  fimplicem 

pr*bcndu&c.d*durn,depriuileg.ejrcapfi/tJefi-  Principis  intcrpcllationcm,  fortaflc  blan- 

iiUpresbytJn6.  ditiis,  vclimportunitatccxpreffam.ftatim 

Scxto ,  quod  aucroriras  perpcram  intcr-  a  iurc  difcedamus.  Eiufdcm  farinar  &claflj» 

pofiraprononmtcrpofitahabeatur>/rf./#.  cxcaufla,qua?Pcrufinum  Scnatum  cxcrcu- 

nonmttltum.ff.deaucJorit.tut.tycur.  uit,vtdJtctfiPerifpj.  an  hercdidonatricis, 

Scptimo,quoddolusdanscauflahicon-  per  translationcm  rcsdonata  potueritce- 

tractui,illametiam  iafirmct./.  eteganter.ff.  dncx eacaufla,quodilla,qux remccclefie; 

drdohejrfimiitb.  donaflcr.queftaeflcr,  fibinonomniaprx- 

O&auo,  quodinhancrcm  fittextusi.  ftitacflc,dcquibusconucniflet.Poflcntid 

eapjua ,  de  hU  qua fiunt  a  prttato  ftne  confenf.  gcnus  fcxccnti  cafus  profcrri ,  fed nobis  fa- 

capit.  tis  cft ,  quod  hatura  &  dics  infinita,  vt  func 

Eft  igitur,  vtccrncrcIicet,nonvulgaris  humana.adfcratatqucfuppeditct. 
aut  contcmncnda  pughainterhasduaso-       Argumenta  ex  aduerlo  mota  dcflecte- 

piniones,  variislcgum &:  rationu fubfidiis  mus,Uprunumf  conftantcrnegaucrimus» 

iuftulta,vt  cius  dirimcndx  non  ita  procli-  cumd.  czp.fineexcept.  u.  q.*.  qujectiaqua- 

uis  fit  ratio»  Cum  tamcn  manibus  &  pcdi-  fi  ad  vcrbum  repctitur,^.  tua ,  dehU  quafi- 

bus  enixcomniafaccredcbcamus,  vtqux  untapraUtfmeconfenJxapit.^ueiuiXzcaufl* 

hunc  in  modum  a  fe  diflidcnt ,  ad  concor-  atque  forma  dcfidcrctur,nequc  quidquam 

diamrcuoccntur,  cap.eumexpediatJeeteclJ»  dcrogcr,quodin  "jfine  non  hat  caufla:  rc- 1 ) 

int  vcl  vnapartc  faccflcrc iufla,  eam,qu$E  t/etitio.cum id,  quodinitiodictumcft.vim 

ad  vcritatcm  magis  acccdat ,  amplccta-  iuamcommunicctvniucr^dccifioni,/j.J. 

I~  mur  ,  non  dubito  pofteriorcm  partem  f  antefif.de lib.&pofid,$o.talU fi.de teg.  t.  &  con- 
priori  prxponcrc,  autfaltcm  ita  concilia-  .  traquodclaululafinalis/./.C.</<r/i£.  ejrpofih. 

ic,  vt  lrritani  eiTc  omncm  alicnationcm  rci  haredJnfiit.  ad  omnia  pracedcntia  rcfc  ra- 

ccclcfiaftica:  ftatuamus  ,  qu*  vel  nullam  tur.  Qua  in  conlidcrationc  nonmutabir, 

cauflara  aliam,  quam  mcramvoluntatem  quoddiucrlavideantureflcrefponfa.aqui- 

contrahcntium  habcat,  vcl  ccru  quidcm  bus  nihil  ihferri  poflit ,  ifinff.de cai '.cum  cx 

1 8  \  caufTa nitatur,  fedqua?  iurecognitanon  eadcm  cpiftola  hntdepromta(quamnon 

fit:  Vcluti  fi  vcnditioni  proprerca  adfcn-  cxftarcinter  Lconis  cpiftolas  Couarr.  mc« 

fus  prxbeatur,  quod  valaUusccclcfiac,in«  ritb  conqueritur)  &  idcmbisvidcturin- 

opiam  fuam ,  vcl  veram,  vel  faliaraprz-  culcari,  quodmaiordctraetatu  &folcnni- 

tcxat.  tate,  quara  dc  iufta  caufla  cflct  dubitatio. 

Nam  paupertasvafidli,  fortcmalismo-  Dcihdcfi  conftituamus.infilla  recfleali-  *4 

ribus  accerhta  ,  conuchicns  caufla  non  quidobfcuritatis  ,  cur  quoddceft  peralia 

cft,vt  ccclella  ftatim  vcnditioni  fubfcribc-  capitula ,  non  diccmus  farciri  atquc  illu- 

rcdcbcat,  c.  qu*i»ecciefiarum,deconfiitut.efr  ftrari./.**» eftnauumffdeteg.  ejrc.  cumtxpedu 

quod  ibidem  Vanormitan.  Decius ,  l chnue  ne  -  at.de  eleclJn  t. 

tant.  Scdrcquiritur  nccclfitas  ipfius  ccclc-       Sccundum  argumentumf  tolletur.fi  cu  *S, 

fi«c,  aut  aliqua  cx  cauflis ,  quas  fupra  de-  Vxsioxva.d.ejrefittJ» itemDidacoCo- 

ii  jnauimus.    Patirationc  rcpudiatur  il-  \iAr.d.c.t^m^Mb.s.variar^efitMcamus,fieTi 

la  alicnatio,  quz  cx  ceniunctionc,  fiuc  v-  poflc  quod  fitiuftacaufla,  &tamen  cccle- 

1«;  nione bcncficiorum,  t  admcnfie.fiueca-  fiaital*daturvtrcftitucndafit,auod  fcili- 

piruli  commodum,  ab  cpifcopo  attcnte-  cetqualitas  rei  &  iniuftitia  id  dictent,  da 

tur,  «auaniius  omriia  rolcnmaaimuuculc-  fusrcinfrttepfiofm^  Reliquafcptcmargu- 

menta 
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Tit.  dc  Sacrofancl.  Ecclef.  auht.  hoc  ius  porrcclum.  si 

*  *  mcnta-f  diluemus ,  fi  conftituamus ,  inrcr-  rclaci.  Qux  obfcruatio  omni  dubio  carcrc 
tcrelfcintcrcaufl*amiurinoncogniram,de  vidctur,  uprimadcclarationcm,fcil.quod 
qua  re  fupra,& illam,  qux  cognita &  ido-   adhibita coucnienti  forma,vtilitas  ecclcfic. 

*7  ncafit,  fedtamcnfvcritatislucc&funda-  pr.rfumacur,idoneaauctoricaccniti  pona- 
mento  defticuatur;  quod  duplici  modo  co-  mus. 

tingtre  &  eucnirc  poreft,  puta  quod  coue-      Cxtcrum  fi  dolus  anfam  -fcotracTui  dc-  3  * 
nicntcs  rationcs  fcquuti,aliquamex  qua-  derir.c^fciLquiscommcntocauflacumiuri 
tuor  cauflis  adeflc  credant ,  quod  dein-    probararu  obrepfi(fcr,quidiurisfic,cidcm 

dc  inucntis  inftrumcncis  ,  vel  fuperucni-  au&orcsnondcfiniunc.Egocamcnconfti- 

entibus  illis ,  quibus  rcs  magis  comperta  tuo,contradumhocmodoinftirucumnul- 

fit ,  veritas,  quxancea  in  obfcuro  crat.lc  in-  lum  c(ihd.Lc/eganter.jf.dedo/o.cjr /.j.fflprojocio 

C\n\\cx,l.de*tatc)§fin.ff.  demtcrrog.  miurfac.  cumfimt/tb.\c\^[Xcncx3inxcn\ no inrlecter,auc 

Ex  his  cnim  cauflis  locus  crit  rcftitutioni,  dccretu  vcrterctcogct,rxY/>4r/r  c.vtntcr. /,r.  3 1 

nonvtcontra&um,  tanquam  vana  omnis  dudi:}deconuerficontug.cuh\c\nxcxpxcxaxio 

opcra  fuiflet ,  non  obftnnxiflc  eccldiam  ccclcfia.ibicontraipfamfiat^quxlongoin- 

18  dicamus.*f  Enimuero  bona  fides  concra-  teruallolepararacfledebcnr,/,//*»w//.«/.C. 

hcntiu ,  obfcruario  formx , iccm cauiTx  vc-  deprocurat.  hic  nulla congrucns,& qua  rcm 

rifimilitudo&apparcnria,c6rrac"tumqui-  fxilcirc  poifir  caufla  fiib  coniccluram  ca- 

dcmabhac  labcvindicabunc,  non  ramen  dat,ibimehorisvitxcLclio,8:animxfalus, 

icamunircpoccrunr,  vc  rcfticucioniscauf-  ccflancibusaliisidcxpreflifleincclligancur. 
(am fubuertanc, dicfxap.  1.  denjfttut.  m  inte-       Quare  bcnc  confcdcraca ,  fepcimum  St* 

grum ,  nifi  ccmporis  iuflo  mccruallo  prx-  ocTauuargumcnrum,  quod  fupra  coplcxi 

fcriprio quxfica forcr , c?p. cura dt  tuve patro.  lurr.us, fpccialiccr quoq;  rcfcllctur.  q>  dcfi- 

Echacobcincrcconfirmamus.li  bonafidc  cicnce  caufTaprincipali,"Jtamcpiecatisp- jj 

vcrfari  in  contrahcndolintvt  hancinfcn-  fumtioadhucrcliquaficque^&ufuftineat, 

tentiam  eciam  conccdere  vidccur  Ccuar.  i.22.cum  is  qui ff.de condic7.wdeb.§.mu/tcr. 
iifl.  cap.17.  num.  2.  infine,  qui  fequutus gloi-      Prxrer  hancgcnerale  confidcrationem 

/am ,  Baldum,  lafonem  ,  Socinum,  Lau-  ■fquintum  argumcncum  facilc  cx  fpcciali  54 

rcntium  hanc  iplam  aflcrtioncm  non  le-  caufl*aconnjcabicur,quodinccraucToricace 

m  addicamcncoinftruit  &cxornat,  vt  di-  decreti,cuihicconfcnfusc6pararifolet,&: 

**cat,  fi  nihil  circa  •}"  formam  hallucina-  fcntcnti<pnccrfir,cufencencia>eciamfifalia 

tumfic,  alicnacionem  cx  iufta  caufla  fa-  fitcaufl"a,quaprxoculishabcredcbuit,ta- 

c"hm  cxiftimari  :  Jiedianduimtraflat.de  menadhuc  fuum  roburobtincat,/.«rw^«- 

reb.eeckf.nonalien.& rabr.rp.  de  cauffavti/it.  tarcm,}off.decondicl.indeb.ttemU.pofikimttt 

numer.  73.dr76.Bald.leg.firt.  §.  ncccjfitatc^.  §/ff.de /ntff.tefiamen./.t. C.communtafam.  & 

C.dc  Ltn.qua  hbcr.Kodi  rt.  Soarez,,dtft.  alieg.  2 1.  comm. 
|0  num.2.MenochA.cafux72.num.  20."\  quifub-       In  cadcm  conditionc  quintum  argu- 

ncdtit ,  quod  fidelegati  a  fummo  Pontifi-  mcntumcft,  quod  prxtcr  rcfponiiim  da- 

cc,  ad  alicnanda  quxdam  bcna  ecclcfix,  tam  diftm&ione  ccnucllitur :  f  cum  r.6  o-  3 j 

folcnniaomniaadhibucrint.&fcriptoad-  mnisfurreptiovelobicpcio  rcfcripcufaluu 

fcrucrint,  id  cumcuidcnticcclcfixvtilita-  relinquic>(ccipromodoimpudenri$auter- 

te  fattum cflc,  quamuis alias  veibis cnun-  roiis viriecaucnon  y\x\cx,c.Ji/pcrJerrftrip:it. 

tiatiuis  fides  adcommodarinonfolcr.  I.t6.  ejrt.i  C ft  ccntraiutvel vtilit.pub/ic.  • 
ff.de  contt.vbigiofia,  Banol.n. 2.ty  tf///.tamcn       T t  anfa&icnis  argumcntum  cadcmfre- }  f 

nuic  aiTcrtioniinnitcndum,^/^///^/^^/  fpcnf  onc  fublacum  cuSquodfcilderejp- 

fcudumdar.poffco/um.c.SfccuhxoiiniHu/.  /c  propria  aliislicicum  fit  tranfigcrejfupcrrc 

emt.fy  icnd.§.nunc vidtr.dum  vnfcr  vfdrtur.  ecclcfiaftica  minime  ,  nifi  in  ccrtis  iolum 

»    Mexand  cor.ftl.79.num.6.in1ia.ltb.i.Vx      :  f;i.  caf.bus,  tttJit.de  tranfacltombttt. 

j4,num.  14.  vol.  iJdg{ argum.  cap.ntjrc, . .  >  1  :u       Ex  his  igitur, qux  longa  icrie complcxi 

prtmdt.extr.deprAtnd.  Prxtercacjuot'  rcni-  fumus,  intclligimus.in  alicnationcreicc- 

tisinartccredendum  fit,  /.  aurfenr/.  1  /cre  clcfiafticx  duo  prxcipue  efle  ncccflaria, 

mi/itttriyvbigfoffi,  Barto/. Lucm de Pent  icr alti  cauflam&formam,in  quadiximus  tracTa- 

ttp.propojuijli.extr.deprobat.opo  loco  m  glof  tum,confcnfum  dcindc  maioris  partis  at  q; 

fa Vmoxm.tortfi/.+t.num.z./ib.i.  Dcchis confi  fubfcriptionem  rcquiri.  +  Scd illud non  fa- ,  - 

i42.n»J&  prxccrcamultialii  a  Menoohio  tis  cxpccjuuro.  eft ,  ad  quaiu  diligentiaia 
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82  Comment.  Petr.  ( 

harc  om  nia  exigcnda  fint>  &  an  prarter  haec 
ipfa  adhuc  alia  obfcruatio  neccflaria  fit. 
Hac  in  difccptatione  gcncralitcr  cft  dcfi- 
niendum,  largiter  referre>  qutnam Jint,  qui 
adrei  eccUfiajttcu  aiienattonem  adfftrent,epijco- 

-  pus ,  cum  tUro,  an  abbates  vti  eccUjid  coUegtata , 
an  deniquefinguUresperfona,vt  canonictf 

Si  dcepilcopo&  clero  traclctur,  cxifti- 
mamus  vnacum  P anormit.inc.t.  extr.de hi* 
quafiitnt.numj.  RcbufF./»  compendio,atiena- 
tio  rei  eccUf.nu.$o.yicnoch  J.caju  172.  num.29, 
fufficere  prxfcripta,f*/».y?w  except.  12.  q.  22- 
tem  capJua  ouper,eodMt.\t  fcilicct  fuperioris 
auctoritatem  non  requiramus. 

Hoc,  fi  epifcopus  rcm  fibi  &  ccclefiae  ca- 
thcdrali  communcm,  vclirinaliumpven- 
ditioncm,velaliamrationemtranfcnbcre: 

|  8  finautcm  propriafitfui  ipfiusf  cpifcopa- 
tus.conftituit  Menoch.  eod.  loco  non  labo- 
randum  dc  confenfu  ,  &  approbationc  c- 
pifcopi  >  fcd  au&onratem  Pontificis  rc- 
quiri. 

Ca*tcrum  fi  clcms  rcm.qua:  cum  epifco- 
3P  po"fcommunisnonfit,  fedquaeinfolidum 
adcapitulum  pcrtincat,alicnare  velit.hac 
ipfamalicnationemmoderari  ex  forma& 
ordine d.c.Jinc except. dcbcbit,  vt fcilicct co- 
40  uocatiscanonicis,quipr«fcntestfunt,  ab- 
(entcs  enim  hoc  cafuarceflendos  non  cfTe, 
conftat  cx hac  auth.  hoctus porrettu  vbigUJ- 
fitBartol.num.to.  Sichatdus  Csfibanus  in  addit, 
Cajtr.num3A^Atheric.num.t,gUjfaincapit.pra- 
fentium.extr.  deteftib.  Panorm.  c.cum  omnts  n.  7. 
infin.extrJecon(iit.  vbi  AlcxandcrdeNcro 
infinitos  alios  in  han c  rem  adducit ,  Feh.». 
tx.contcndit  hanc  fcntcntiam  comuncm 
a\\  efle,vt  isfquiprincipc  intcrillos  locuob- 
tinct,  autcunllud  fecundum  inftituta  ec- 
clefiae.compctat,  cauflam  proponat.&  fin- 
guli  atquc  vniuerfi  difcutiaht,  an  caufTa  ta- 
lisfitjqux*  compcllerc  adminiftrantes  co 
confilii  poffit>r.  2. dereb.  eccUfnonatien.Fede- 
ric.  Sentnftsconftl.itf.AUxandxonftl.  17.  num. 
).&  4-Ub.  +.Roland.  a  Valle  conftl.  t$.  num.io  lib. 
1.  Chajfaneus  inconjuetud.Burg.rubr.<}.§.ii.nu. 
/7.  Hojitenf. infumma  de  reb.  eccUfnon  atien. 
SocinusjeuiorcOnfiI.f2.nJ.  Ub.  4.  Rebuff.indicJ. 
copend.tn  verb.projpiciat  n.74.Mcnoch.djc.  172. 
Ub.2 .de arbitr.  quajl.n.if. Decius conf.t^.incip. 
protenui.n.4.Aegidiut  Bettamera  conjil.3j.col.13. 
UlfaJcard.deprob.coneUtf71.volu.  i.nu.t2.ejr  tj. 
Dcinde  exquirantur  fingula  illorum  >  qui 
adfiint  C\ihct&giA,d.cjineexception.tt.q.2.c.  tua 
nos,  in finJehisquxfiunt.  cap.  tJe  rebjtccl.non  a- 
Uen.cap.quiapropter.de  cUit.m6.  &  quodma- 
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iorparsconftituerit,  ratumcrir,  J.rfin.ftte  . 
excep.  tjr  arg.c.dudum.c.coi.grrgata.  extr.  deeUcl. 
t.rejcripiHmffJcpatt.cumjmtltb.-\Scd  an  duc.  4* 
partcs  canonicorum  au  minus,  qui  conue- 
niant>requirantur,c6trouerfum  cft.  Idex- 
igi  ccnfcth,atto]\is,i.omnespoputtn.i6  jj.deieg. 
tyfenat.  vbi  eandc  fcntentia  comendat  A l - 
banus  Card.alleg.glo<I&  DDj»  cap.i.dehis 
quufiuntamaiortpartc,  Hac  fententiam  ctia 
apud  legjftascommuncmcflc  fatctui  Ab- 
bzsd.c.cu  omticsn.2.tjrfcquiturAlcx.conf.  114. 
n.n.infin  Ub.4.Crauet.ciwJsp2.n.t0.Leges  au- 
tcm  quib.harceadcmopinio  rulciiur,  funt 
l.nulU.ff quod cuiu  y  vntuerfl.nominationem. 
C.dedecurtonib.itilfin.C.  de  pradtis  decur.fine 
decret.nonatitnAmo Salyc J.cap. hocius  torre- 
rettum  n.t.circ.medtum,  auftor  cft ,  non  fuffi- 
ccreconfcnfum  maioris  partis  duarupar- 
tiu ,  fcd  totius  refpectu,quod  fane  non  pu- 
to  probandum.t  Diflcnriunt  autcm  aglof  -  4^ 
fa  iuris  ciuilis ,  &  Bartolo,fialdus>  Imola,  A- 
tctin\is,i.Jiquisafitto.§fin  ff.de  /ig./.quos  refe- 
runt&fcquividcnturPomat.&Parif ///*</- 
dit.adBariot.Seuctin\isq\xoq;dlomnes popu- 
U  n.4o.VznotJ.c.cum  omnes  «.//.fequutus  au- 
ctantatc  Innoccnti»  c.  1. extr.de  maierit.tjro- 
bed.tjr  c.  i.deoper.nou.nuntiatJdem  leU.ibid.nu. 
j4.  pojt  Ancharanumtjr Archtdiaconu  atUgator. 
Natta conf.tJi3.&feq.(jrconfi6SM.7.  Purant. 
autcm ,  fufficere  confenfum  maioris  partis 
illorum.qui  comparucrunt.idq;  arg^.  19.  cm 
nobis,  de eUcl.  Si  fcilicet  cogantur  ab illo,  qui 
ius  eofdcm  vocandi  habeat,&non  vencrit, 
&  hxc  lcntentia  frcqucntior  apud  canoni- 
ftas  t  vidcruf ,  &reccptior,alia  aute  tutior^^ 
&  fecurior  cum  ad  dJ.46.  nominationum.  C.de 
deeurton.ttb.io.nonfacilc  refpondcri  pofllt, 
&  non  fit  fine  caufla  diucrfum  ius  inrrodu- 
ccnduminreriuscanonicum&  ciuilc.  c.  t. 
ext.de operisnou.nunttat.  Cum  ctiam  captan- 
tes  aliorumabfentium,qui  fortafrevalidi- 
orcs  rationcshabituricflcnt  >  argumento  l. 
cumintres,  qu*  aUas  tncipit,item  ft  vnus  17. 
§.fin.ff.  derecept.  arbit.  hoc  modo  fraudetti 
iuri  facilc  poffent  faccrc.qua:  fcmper  vi- 
tanda  eft,Ugfecunda,  Cod.fne  canone  tjr  reli- 
quis.  item  l.Jctre  tportct.  §.  i.ff.detutor.  dat.  ab 
his,  quiitts  dand.habr\  Mouctur&illa  con-  4J 
troucrfia.anfatis  fircollcgis  >quid  fux  mc- 
tis  &  iudiciifit  >  priuatim  cxprcffiflc.  Et 
funt  qui  putcnt  >  vtgUff.  in  capit.primo ,  de 
rcbu-  tcci.r.on  aUen.in  6.  item  Ccffred.  in  Juax 
fumma,  de  his  qua  fiunt  a  Pra/at.  Jine  conjtnf 
capit.  Cxterumcum  huiusmodidcfinitio- 
ni  manifcftc  rcpugnent .  quac  traduntur 

1  *  . 
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focMp.in  genefi,  de  eUcJ.  in  c.  dudum,derebjtccUf  Panormita.n.  7.  hac  authent.hoc  ius  porreclttm^ 
nonalun.  &  illamglouam  improbct  Albc-  vbiBarioI.numer.7.  %^AlberitJtum.  t7.x^Alex- 
ricus/»  §.  hocim  porreclum  num.  3.  vbi  fux  and.  cenjil.  17.  numer.4.  Itb.  4.  ejr  ibidem  Mo- 
fentenrixau&orcs  Ioann.  Andr.innoccnt.  hneus  ejr  Natta  in  addit.  qut  mttitos  adcumu- 
Archidiacon.  Cardinalcm  laudat,  itcm  Ia-  lant.  Epiicopus  autem  vci  fupcrior  fecun- 
fon  dit?.l.Jiquisafitto.§.JideUgatisi.  \biou-  dum  diftinctioncm  fupra  propofitamadi- 
mer.S.  illam  pene  concotdi  dottorum  fuf-  tus ,  confcnfum  non  niii  cogniu  adhibc- 
fragio  cxplofam  tcftatur  ;  nonputomi-  xepozcl\,Panormttan.dut.cap.tutt7t)extr.deec- 
hi impcniius  citca  confutationem contra-  cUfjreb.non  alten.num.  tf.Ancharanm cy  loatm. 
dft  rix  fentcntix  laborandu m.  f  Si  igitur  po-  ab  ImoU  cap.  vtjitper,  eodem  titul.  Ulfenoch.  d. 
tior pars  alicnationem  probat,  non  abs rc  caf.ijz.numer.  13.  Non  putamus  autcm,f  49 
crit ,  li  dc  omnibus  inftrumcnta  publica  dccreto  ipfiusepiicopi ,  autconfcnfu ,  vcl 
concinncntur,  quxiuftx  cauflfx  mentio-  confilio  cleriopus  etlc,  cumdchismcn- 
ncm  faciant,&  tractatusinterpoiitiatquc  tio  nonfiat,  &  fufriciat  illam  formam  ad- 
confcnfus  fiVjfequuti  tcftimonium  conti-  hibusflc  quam  lcgcs  aut  canoncsprxfcri- 
neant ,  &  fubfcriptione  illorum ,  qui  ra-  bu nr , Ug.  ab  ca  parte.ff.  dcprobat.  I.  qutdqttid. 
um  habucrint  vcnditionem,  muniantur,  adfirmgeadx  tpp.ff.  de  vcrbor.  obltg.  Federic. 
Mc~t.capftneexcept.  i2.q.  2*  item  cap.tua  de  his  Senenjis conftl.  173.  Francus  in  rubrtc.de  rcbus 
au  tfiunt  a  prxtat.cap.  1.  de  alienat.  eccUf.in  6.  eccttf.non  alien.ini.  notabtl.Socintss feutorcon- 
Prapofttus  dtc7.  cap.ftneexcept.nnm.io.  #/.  12.  &  Jil.  if.  num.  47.  Ub.  1.  Redoand.  dtct.  trafiat.  ru- 
Jeq.  Menoch.  dttt.  cafu  172.  num.  3}.  Scd  bc-    brtc.  2$. numer.27.  quos  refirt  & fquitur  Me- 

nochiwd.ca/ui72jtum}4.c[\iib\isadiiciol)&- 
normi tan.  dtctxap.  nuUinum.6.  &cap.i.  deJts 
qua  fiunta  praUtt.  num.  $.  idem  Couarr.  Ub.  2. 
var.  reJ0lul.cap.17.num1.  Fetin.  conftl.  42.  num. 
6.  vbi  Paulum  dc  Leazar.  itcm  Domini- 
cum  &  Kmncm  Andrexidcmfentientcs 
adducit.  Neque  ad  rcm  pertinct,  quod  In- 
noccnt^.tf.  i.dchis,  qua fiunt ,  deiidcrct  con- 
fcnfum  capituli  cathcdralis,  A  ntonius  autc 
putct/ufficercconfiliu.  Nam  rcxtus.quib. 
adducti  id  pronuntiarunr ,  vtc.i.  extrAercb. 
eccUf.nonaltenand.itecap.7^umapoJlcUca>dehu 
quafiut at>ralat."fvt puta  indiuerfumcafum  f  o 
concepti ,  id  nequaquam  coarguunt ,  vc 
nonopusfitviolcntaillacruptione ,  quam 
fe  apcruifle  Abbas  dtct capi.num.y  profi- 
cerur,vt id  tunc demum  obtincat.cum  pr^- 
latus  fc  auctorcm  vcnditionis  conftituir. 
Enimuero<//<:7.«p.  cumapo/toUca,  tractatur 
dc  translationc  rcrum  ,  qux  diuini  iuris 
crant ,  &  male  ab  ipfo  laico  detcntx ,  in 
altam  ccclciiam  ,  ad  cuius  tamcn  rcftitu- 
tioncm  ipfc  inuitus ,  vtpote  decimis  an- 
te  concilium  Laterancnfc  ad  eundem_, 
dclatis ,  non  porerat  compelli.  Quod 
igiruc  in  hac  ipfa  dcliberationc  Pontifcx 
conftituit ,  folam  Dixccfani au&oritatcm 
fufticcrc  ,  quod  id  Lareranenfi  conci- 
lio  faltcm  per  argumenrum_»  a  contra- 
rio  fenfucflet  conftitutum  ,quamuis  illam 
intcrprctationcm  prx  fc  ferar,  quodalias 
aucloritati  cpifcopi  non  fit  acquiclcen- 
dumjtamcn  fi  illud  ita  obtinerc  ftatuamus, 
quid  cum  fchematc,  quod  contcxuimus, 


ne  notandumcft,  non  fufficcrc,  iiinilie- 
-  nationis  inftrumcnto  mcntioncm  faccrct 
dcomnibus  folcnnitatibus ,  quod  illxin- 
ccrccilitrcnt ,  dict.authent.fi quis  in documen- 
to  Cjd.  de  edendo.  item  Ug.commemoratipnem 
ff.  deprtbat.  &  1. 1.  Cod.de  mandatfrtnctp.  capit. 
cum sniureperituSi  extradeoJficJudtc.deUg.Rc- 
buffus  b:oailegato  num,7\.Rcdoand.d.  traita- 
ctatu , rubric. de cauf.cogni. num.  46.  Mafcard. 
d.concluf.7c.n.  it.  vbi  Dominicum,Butrium, 
Ancharanum  Sc  naultos  alios  idcm  fcnti- 
cntcsadducit. 
47  Dcruncri*f  his  (olcnnitatibusnondum 
fibi  /ccuritatcm  polliccripoflunt,  fcdcpi- 
fcopi  audoritas  adhuc  implorandacft,  vt 
apparct  cx  clcment.  /.  de  rebtt»  ecclef.  non 
alten.  &  ibidem  glojfa  ey  doctores  ,  Redoandus 
in  rubr.  30.  in  tracl.  de  rebus  eccUf.  non  alten. 
rub.  to.nu.  1.  Menoch.pLsres  refercns  d.  cafu  17  2. 
num.tf. 

4S  Ha&cnus  de  cpifcopo  &:clero.-f  Quod 
fi  monaftcriaquid  carum  cauflarum.quas 
dciignauimus,  ad  venditioncmvrgcat.o- 
mnia  cx  ptarfcripto^'?.  cap.Jine  except.  12. 

nTton.fecund.  digetcrc  &:  moderari  de- 
t.  Scd  hocinter  illorum  caufiram,& 
*  ccclcfix  cathcdralis  diftcrentia  interlu- 
cet,  quodfatis  non  fit  vocc  omnium,  aut 
porioris  partis  ,  atquc  ipfius  abbatis  ta- 
lcm  alicnationcm  confirmari ,  fcd  inuo- 
canda  cft  etiam  epifcopi  audtoritas,  captt. 
stbbattbsts  22.  quaftton.fecund,  vbi  ^Uff  ^r- 
tbidiac.  ejr  aUi ,  aut  fuperiores  ordinis  fui, 
d.cL.&  ibidtmgloffa  in  verb. proprii  &tbid. 
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aut,  quod ipfc Panormicanus profequitur,    c  I  em ./.  de  reb. eecUfeui  adHeit eap. ploeuitcd* 

quando  infcrior  ccclcfia  procedit  ad  ahc-  pit.  t».  quaftion.fecund.  item  17.  capitul.46.  j» 

nationemrcifuac,communchabcc,vbiim-  vendit. 

ploracur  auccoricas  c  p  1  ( c o p  1 ,  cau  H  a ,  tract a  -       Hactenus.quac  obicruatiof  in  alicnatio-  5  5 

tu ,  confcnfujfubfcriptionc  dictae  ccclefia:  nc  rci  ecclefiaftica? adhibcnda  fit,  nuc pau- 
51  pracccdcntibus.  f  Namficanonicus  fun-  cis  ccrtos ,  illosquc  magis  frequcnces  ca- 
dum  fuae  prxbenda:  alicnare  vclic,confti-  fus  pcrfequcmur,  qui  hac  lcgc  foluantur. 
tuimus ,  non  fufficere  auctoricatem  folius  Intcr  quos  principio  fc  oftcrunc  f  rcs  54 
cpifcopij  fcd  etiamcleri  ncceflariamefle,  mobilcs  ,  qua:  pcr  diucurnam  cuftodiam 
ita  Redoand.  ind.  tracl.  rubric.  2$.poft  x^Abba-  fcruari ,  auc in  curo  collocari  non  poflunc. 
tem ,  Caftrenfem  ejr  Rotam  offegatot,  item  ^Me-    Illas  enim  fblus  pra*lacus  vcndcre  poccft ,  c. 

n§ch.  dicJ.  eap.  172. num.36.    £c  hocmodo  Jugitiuit2. quaftton.j.gUjfincapjMttti,extra,de 

proccdcre ^6iXct,dic7.cdp.cumapoftotUa. Cx-  reb.  ecctej.  nonaUenand.  &  PanormitanJbidem 

cerum  cap.  i.dealien.  reieccUfin 6.  negac,cer-  num.7.  item  Duaren.  diit.  capjib.  7.  Diximus 
carum  dccimarum,  quarad  cractanrem  ec-  quae  feruari  nonpoflunt,  Vcfruges,  vcftes 
clefiairi  fpcctabant  ,  ad  incerpcllationem  &idgcnusalia.  Quseenim  commodcac- 
Archidiaconij  dc  ccnuicace  iuorurn  rcdi-    taccm  fcrunc ,  in  diucrfa  func  caufla ,  arg. 

tuum  conqucrentis  conuerci  in  vfum  Ar-  /.  Ux  qua  tutorrs  cdeadminiftr.  tuttr.  &  cu- 

chidiaconipocuiflc:  nequccx  multiscauf-  rat.gtojf  incapit.tua,  de  bis  quafiunt  a  prse- 

fis,  quod  eademecclcfiarectorc  caruiflct:  iat.  Cui  caufle,  quidcmidcm  Panormitan. 

Sccundo ,  quod  caufla  non  vidcatur  facis  adfcribic  pccuniam,  tap.  nuUijmm.tt.  de reb. 

iufta.  Tertio,quoddih'genscractarusnon  nonaUenand. 

intcrccfliflcc ,  &  proptcr  illam  alicnacio-       Sccuhdo ,  fi  agatur  dc  rc  f  in  fcudum  f  f 

ncm  non  tcnere ,  quamuis  is  conceflio-  vel emphytcufin  danda,  dcquaiamantca 

nem  epifcopi  &  capirul t  interucniflc  pro-  id  ficri  confueuic.   Id enim  anciftcs  facere 

pofuiflec,   Euincicur  enim  apcrcc  cx  co-  poccftomiflafolcnnicatc,f.^jf/.</(p/Jr*i./»«- 

dcm  capitulo ,  cum  cam  mulca ,  cx  quibus  tbent.qui rem.nu.4.C.  defurofeccUf  Fetin.  caj>. 

laborec  alienatio ,  qiia:  fingula  p  (e  fuffice-  cum  cauJps.n.24.dereiudU. 
rent,  vitia  allegec,quod  eciamfi  ecclcfia  rc-       Tercio,fi  confuecudof  aliquid  de  fblcn-  j  * 

ftorc  non  caruiflec  ;  quodtamen  ex  a-  hitace,  quarleuisfit  >  dcttaxcrit,  vtputa.fi 

liis  cauflis  hdh  potuuTec  fubfiftcre,ne  fcih-  fubfcriptionis  neceflltacem  rcmittat,  ita  I- 

cetvoluncasvuiusreaoris,iccmfoiaaudo-  moiaincap.tJebisqiutfiuntdpraiat.Feiin.dic7. 

ricas  cpifcopi  finc  iufta  caufla  ,  &  tracta-  cap  S.cum  cauJfan.21.arg.L1.  §.fin. ff.de  ventre 

tu  dc  cauflae  iufticia  cum  capiculo  ,  ccclc-  in pojfmitt.  ^Uiatus  t.  muUru§.  res  abeffe  de 

fiam  fuis  faculcatibus  cxuac.   Quarc  dc-  verb.  fignifi  ejr  Paradox.itb.s.cap.  16.  numer.3. 

cernerc  mecum  non  pocui ,  quid  Fclino  CephaL  conjii.  221*  num.  14.  &  qua  Panormit. 

dui.conjil.42.  numer.6.  inmcncem  veneric,  n*tat.cap.t.deconfuctudinenum.$.  quamuisi- 

qui  cciam  hoc  cafu  non  rcquiri  confen-  pfe  Panermicanus ,  quod  ad  fubfcripcio- 

f  X  lum  capiculi  conftituit,  j"  quam  pro  con-  onem  atcinec,  diflenciac ,  num.6.  infine  item 

craria  pa r tc  diit.  eo/u  172. num.it.  perpcram  Ledou.Roman.  conJU.402.  incip. in prtptjiu con- 

&  inconfideracc  Menochius  allegac ,  qui-  Juhat. Rebuffusderer.eccU.alien.num.12.  cum  d. 

quc  num.  34.  parochum  vcl  re&orem cc-  cap.Jiue , q uo d  abfque hac folennicace  res  dc- 

clefiae  infcrioris  pcrperam  hac  ncccifi-  claraturirrica,  vt  confuctudo  dc  fblcnni- 

tate ,  vt confenfum  capiculi  requircre  non  tatibus  propoficis  quidquam  remictes  im- 

tcncatur,  foluere  videcur;  Nificonfticua-  probct\ir.c.tjUconJuet.ejr c.cumsaujfa, dereiu- 

mus ,  dcfinicionem Menochii pct illa,qua:  dic. tjyderebus  eccUf.non  aUen.  in  6.  *f  Vndc  y 7 

ab  codem/ww.iy.incanonicoconfticuun-  ica  deniquc  proccdere  hanc  dcclaracio- 

tur  ,  fupc>lcri  dcbcrc ,  in  cafu ,  vbi  cadcm  nem  confticuo ,  fi  faltcm  a  cabcllione  no- 

ratio  ,  idcm  ius  ,  vcl  abinuitis  cxtor-  mina  fingulorum  exprimancur,  Rebuffsssd. 

querc  poflit,  diuerfiimconftituifle  vidca-  Uconum.t7.  Red0and.rubnc.z9.  num.  2.  Soci- 

tur.  Porrofublacis  fundamcntis,  quorum  nus  fenitr  confil.  //.  numero  49.  tibro  primo , 

fiducia  Innocentius  &  Anconius  id  pro-  Menoch.  dearbitr.  quaftion.  lib.  fecundi  cafu 

bafleinceUiguncur,  non  cft  quod  a  priori  172.  num.33.  Subfcripcio  cnimdupliciccr 

cnuntiacionedifccdamus,  quae,  vtrecleCe-  poceft  incclligi,  vnomodo,  quarfiatmanu 

uar.  animaduerttt ,  planc  confirmatur  pcr  propria,alio,  quac  manu  aliona,  vt in  figiU 

lum 
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lum  adiicicntc ,  §poJf»nt ,  infiitnt.  de  tefiam.  tcs ,  quae  in  pupillo  rcquiruntur refcrt.Dc- 

&  Lfcnpturas.  Cod.  qui  pottores  in  pign.funt.  cius  cap.qua  meccUfiantm,  de  confiitut.i»princ. 

Quamuis  autcm  rcgularitcr  fubicriptio  Aducrfantur  tamcn ,  quae  ab  eodcm  Dc- 

proprix  manus  exigatur4f././&7//*/v<*,pu-  cio  commcmorantur  tonftl.242.  incip.  anejr 

to  tamcn  confuctudinem  hanc  intcrprc-  quaudo ,  ejr  confil.  tS  2.  vtfo  puntto.  Soanus 

tationeminduccrcpoflcj/?f*</*«»/.«w»/«rf.  tonftl.  So.prstfens  confitltatio.  vbitamendi- 

jf.de  cemfitt.Si  plura  circaexpofitiohcm  hu-  ftinguit.  Idcm  Socinustf/»/?/.^.  Vtillum  re- 

ius  rci quis  defideret,  is eundem  Felinum  fertidcmGabricLfecum ipic di&dct, Jndr. 

dxap.s.  adircpotcrit  qui  duodccim  dccla-  Siculmi»Ug.6. ff.de verb.  obltgat.  tjr  cofijtl.41. 

rationibuspronunciatum>  dcquoquxftio  Ub.4.  Relu&anturtamcn,  qux lcribuntur 

cft,illuftrat*  ab  eodem  rubr.  derebut  eccUf.no»  atten.Sc 

58  Quarto  rcgula  noftra  f  locum  nort  *  multis  alns  locis ,  qux  dciignatTiraquclL  . 
habct ,  fi  concurrant  illa  ,  qux  compre-  in  trac7.de  ture  man.gtoJf.S.num.66.  Panotmi- 
hcnduntur  capit.  temttds  duodecim.  qu*-  tan.confit.22.»um.i.tnJin.  vt  illumad  liocci- 
ftion.fecund.  tat  Dccian.  refponjo  12.  numer.  5;.  vo/umj. 

59  Quinto  honnulli  aliam  j  dcclaratio-  quamuis  mihi  non  videatur  pedem  figc- 
ncm  iubnechint,  quxadmodcrationcm  rc,idem capjtu/Unumer.  7.derebttseccief.mn 
propofiti  axiomatis  pertincat ,  vt  fcilicct  aUen.  tjrcaptt.tui.  numer.  S.  de  his  qua  flunt  a 
omitti  formx  obfcruariopoflit ,  fi  aliena-  prdt.fi».  eonfiL  cap.  contrariam  fentchtiam 
tio  profit  eccleiix :  quiarticultts  cu  inter  tuetur.  Idem  Caftrcniieucnit,  ajiiconfil. 
nofttos  intcrpretcs  ita  controuerfus  iit,  ?4.num.7.voL  /.  adftipulatur  gloflx,  idcrri 
vt  multi  fccum  ipfi  pugncnt ,  non  abs  re  tamen  dic7.Lcumhi.%eam  tranjaciionem,  il- 
crit,  rationes  ,  quibus  nituntur  cxcuf-  lam  planc  rcfpuit.  Prxtcrca  Fclino  cap. 
luTe.  tum  caujfi  num.  24.  (jrnum.30.  de  re  tudic.  ejr 

*°     Enimucroglofla  Lcum  hij  §.  eam  tranf-  tap.  qutt  in  eccUfiarum ,  de  tonflttut.  numer.  t. 

achoncm ,  contcndit ,  huiufinodi  contra-  muUo  expreffius  ,  captt.  caujjam  numerS  circd 

ftumvalcrc,  nonadhibita  conucnienti Co-  medium  detudiciit,  cum  tamcn  confil.  i$.nu- 

<*i  lennitatc.  t  CxtctumLfifitndttsfieritit.f.  mer.12.  a  priori  fuopronuntiato  diflidcat. 

dertb.eor^uiJuhtuteL(jrtur*Junt,zbhzcCcn-  Prartcr  hos  tredccim  alios  DD.  qui  gloi- 

tcntia  dilcedit.  Pari  rationeconfli&antur  (am  fequantur  »  recehfct  Antonius  Ga- 

gloflx  iuris canonici.  Etcnim  cap.  i» fum-  ht\c\dtc7.  conftl.  /.  quibus  adhuc  multos  a- 

mat2.  quaflid».  2.  (jr  capit.fineexeept.  aiens*  lios  adiicit  Dccian.  refponf.  Jt2 1.  votum. 2. 

tttpiuJe  reftitHt.mintegr.  negansopinio  fu-  Mafcardus  conctuff^.  tn  vtrb  altenatio  nu- 

ftinctur.Baldus L contra  jf.de pacl.  fubfcribit  mer.  7.  & fe<[.  Dolcndum  tamen  hic  cft , 

gloflx  di€tx§.e*m  tranfacJione» ,  Idem  cap.  quodnon  fiat  cum  diligcntia  &  fidc  con- 

j.extr.  de  trdnfacl.iti  diuerfam  fententiam  uenienti,cutn  do&orcs  ab  illis  deiignatij 

abit  AlbcriCus duthentJjot  im  porreliumnu-  plerunque  dcaliis  cafibusdiucrfisloquan- 

mer.  19.  ejr 2o.Cod.defdcrofuctefptobztg\oC-  tur ,  vt  Alcxand.Iafon,  Parifius  *  cum  dc 

fx  fcntcntiam ,  dtcl.  §.  tranfacJionem:  idcm  folennitate  ,  qux  ex  ftatuto  in  mulierc 

Ugxumhi§.  eam  tranfaftUnent  numer.fecund.  contrahente  requiratur.  & ratihabitione, 

re  cxa&ius  ponderata  eandem  repudiat.Ia-  mentioncm  faciant. 

{onUg.  mneo  minusnumeroyCod.  de procur.  Nuncdeillis  f  qui cohtrariam fehtcn-  £3 

innitur  opinioni  gloife,  iderh Lcontra.ff.de  tiam  vtvcriorerrt  capeflant.  Omiflisigitur 

ttranfacTit 


patf.  num.  9.  dtcJ.  Ugxum  hi.  §.  iam  tranfattio-  his ,  qui  fecum  pugnant,B*artolJ/#.  §.tranf- 

nem.ff.  dctranfa&.  aperte  defendit  contra-  dt7.  Lcumhi.nu.yjf.  detranJacJ.  illam  gloflam 

num.  Alcxandcr lcg.cumlex 4.  ff.cUfidanjY.tr,  Vt  fallam  repudiat>  &'  utem  omnes  colo- 

addtt.  ad  Bartotunt  i»  verbis ,  officium  iitdicis  ci  fcribentes  fcdifle  tcftatur  laion,  quofum 

gloflxadquiefcctevidettir.Idcmw»/?/,///.  fentehtiam  iequitur  Matthxus  de  Affli- 

votttm.  4.  vt  illum  refert  Anton.  Gabticl.  tlisdecif.Noapel.  ?S.  num.  1.  item  VrfiUus» 

m  trac7.commun.opin.  i»  tituLde  rer.  alien.  ttu-  addttionibttsnum. 2 ^  dicchtcs ita  coniilio  Nc- 

mer.  t.  a  priorilcntentia  difcedit-,  quam  apolitano  diueriis  viciiutsiudicatum,  Ca-  • 

uis  cgo  hullum  tale  confilium ,  quod  hoc  pttitts  dectftijjiumer.  6.  in  fin.  &Je<j.  Roland.  a 

perhibcat,  libro defignato  deprchcndam,  Valle  conJtLts.  Ub.  i.num  t6.  cum fcq.Ioanne*  de 

fed  loco  ipfius  puto  fuccedcrc  pofTe  con-  Gradibus  i»  addtt.  addectfion.  Totofa».  pS  chaf 

JU,  125.  nttm.  t.  mfi».  vbi  omncs  iolenftita-  fanewai  c6nfuetud.Burg.rubr. 9.  §.  u.naSd» 
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immem. .  quorfum  dh  pcrrineat&quid  gtnt  diuer&partis  aud^r»  Zuafipar" 
ptxrtcr  tahs  cogn.tio  ,  «radendum  vide-    rUiftoria.  L  ProvZlctS,Z- 

Repero.girurimtrodiffercntiam.ouxt  tSS£^^7S^^ 

.ntermft.runonem&nu  Utarem.vtiralo-  tusCaftrcnfi  hoc  propterea  fieri  ddin- 

quar,  deprchcnd.tur  Nam  fi  conrraflus  dum,  quod  id  colligamr  ex  prxftrionc 

pcrlcnullusfir.ccclefiavtipoteritrcivin-  cxDreftamik«ili~i«»LS  prxrationc, 

dicarionc,  r>f<f;*J  **  «W*  SS^tSSSSfi^ 

poutar,  quzfortaflcnulla  fit,  veiconfide-  longeal,/r.r^^ 

rauonCahorumcommodorurn  obtcratur,  fcSS^KSfft 

ccclefia  vcl  mmores  in  longinqua  ccrta-  defis  Ui nmotum.aZton^fE. 

mina protrahuntur  contra  Ug.  fi».  cod.  m  mam  mPriam,ir  lolennitat.c ror- 

^utbJcauff.rrfittutio  in  intrgAarf.ru  nm  SSZS^01"  * 

<H.  Prxcipuum  fundam/ntum  illorum  Sggtf*.» «t>V»'W*««rJe 

«nAtiJnfcA  ,     «,  •  "toiuin,  eccUJ.cumJimtlibmy\dcmq\ioQ\xc\t\  pracfen- 

quosaglo/raftare,  &  m  candcm  cauOam  ti  caufla  venire.  Scdab  eodcmFclinoH 

dcfccndcrcvidemus,  verfatur  invcrbisfc  bcnter  cdoccri  vclim  .  qutf  ca2  fit 

ZirS^i  ^™^»-*  quodtUmintcrfo^^Lr^  * 

r         "r"  ""/™">  7*'  '«w-    lmtantem  vt  ipfe  vocat  rcferat ,  &  harc 
,  */  g*  "f^fr  r*"*»  cadem  iii  Senatusconfulto  vel  orftionc 

Tatrm  %'lT*rTPTTUM'    ?•  Mird  ^Fchcnduntur  /quare  cauf! 

fraZ  rffi     '  r  *»""■  fam  vnamabdtcra  hoc  commcnto  fcvi 

era<:rrhc7umco»fc^  rctj  +  ^    ^  ^        c  5°  ICP* 

fsiautqutdtfiqu<>dprrfingulcs  mrnfis  rirr-  mrrj.dr  fra.  &ante  illum  Fabc7  m  W  ^ 

qutddetndr,Jiquod  confummato  anwut  acc-  nr  huiut    mhi  uu        •  5 

»  „„  £  ZmXTJbucnrte  proncrant"",; 

'ZtZu^Jtu^  Cc«rm  ■  ca«tm'puDh0cDr  I  'p" 

,Zi!Zm,Zhahm       'r"f'f^'  fia,:  uata  hic  cnim  rarioncm  .  prohibitionis 

«wo».  we*"fririij*mtmm m-  rigorem  mollirc ,  ilhc  iion  idcm  impe- 

"f  c  v«bl  apcrrcprxfcfcrunt,  quod    "^Scd  cum  tc  pupillonim  caufli  fit  nti- 

nrn^rrannfFai^  t ^™"""  &'  '  *  a  pupu  L  ad^  i- 

nonahtcrttanfaaioncmahmcntorumra-    menu,  tg.  %Und.  m  fin .  7.  Je  re  i*dl 

fct,  J,ajJ^h,,mtrm,f.  tamcn  idnon   ***  J  ^ 
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i  pupiUo  ad  aiimenta ,  tradidenmt  ,  licct  in-  rum  imagincs  ,  auc  non  vidcre  fixas ,  aut 

ferre  &c  argumcntari  ,  quamuis  mclior  contra  rcfulfas  vidcrc,  fatis  fit  Itigubrc, 

quam  priores ,  tamen  ita  comparara  ca-  Ug.  22.  Ux  qua  tutorem.  Cod.  de  admtnifir. 

dcm  refponfio  minimc  vidctur  ,vt  in  illa  tut.  porro  qux  dc  pupillis  dicta  funt,  ca- 

quis  dcpofitaomniformidinc  adquiefccre  dcm  ad  ccclcfix  cauflam  ctiam  pcrtinenr, 

poflic.  cum  aequo  ture  niti  ccnfcantur ,  vt  capit. 

Inhocitaqucdodhinxjvfusquotidianii  primo ,  derejiitut.  in  integr.  ejr  qucd  ibidem 

ingenii,  &  acuminis  praeconio  ,  cxccllcn-  gUffa ,  Panormitan.  ejr  attt  notant j  &  adf  e&i- 

tium  virorum  certamine ,  minoris  ncgo-  onts  ratio  nedum  in  ccclefia?  xdibus,  fcd 

tiifucrit,  ab  aliis  inuenta  &excogirara  ctiam  vineisprobetur,^//.  confiitutus  eo- 

rcfellcrc  &  confutarc  ,  quam  quod  de  dem  captt.  K_Ashab.de pcenit.  dtfi.tertia,  eapir. 

fuo  quis  fecurc  profcrat  ,  conucnienti  24-  &  capit.  21.  conuenior.  33.  quafiion.  S.  §i 

rationc  adfererc    Tamcn  cum  hanc  i-  Nabutk 

pfam  palxftram  ia  femcl  ingrcflb  dedccus        Hanc  cauflarum  fuperationcm  ctiarri 

&probro  proximu  eft  rctro  refpiccre,auc  alia  racio commcndat ,  quod  quociefcun- 

quod  cacitC  pollicicus  fis  ,  ccmerc  dccra-  quc  \  forma  in  fauorcm  certz  pcrfbne.  7  # 

7*  ftarc :  f  conftituo  longum  intcrprxfcn-  cft  incrodu&a ,  vtilitas  fola  ncgle&a  for- 

ccra  §.  &  quafitonem  ,  dc  qua  fcrmo  eft  *  ma  concra&um  confirmarepoilic.cciam- 

fiuc  ccclcfix ,  fiuc  pupilli  caufam  fpc&e-  fi  hxc  claulula  j  dcqua  meminimusin  foc- 

mus,  eflc  dticriraen.  Enirauerofiquzin  mx  przfinirionccorhprehenfafic,  ita  Fe- 

hanc  rem  legum  monumcncis  coniigna-  bnus  dtct.cap.cum  dileita  nUmer.y.  verf.  qutd- 

tafuncpondcrarc,  &  in  cxamcn  raman-  quid.  vbi  camcn  pucacnudam  rcnunciaci- 

cipicis  dcliberacionis  adhibere  vclimusi  oncra  fufficere,  argum.cap.fin.§  .is  autemdi 

conftabic ,   difpaccm  aliracncarii  &  pu-  tffic.  deUg.  cum  ftnnubus ,  factt  Ux>  /7.  fiUo. 

?illi ,  deinde  Cciam  ccclefiz  cauflam  efle.  ff.  iniufi.  rupt.  irrtt.  Rcquiro  przrer  Feli- 

i  cntm  dc  alimcncis  quzrarur ,  f  quod  il-  num  vcilicatcm  vc  fubmoucatur  quod  ini- 

la  pcnc  fcmper  conftenc  pondcre,  nume-  tio  legis ,  cum  hi ,  a  Iurisconlulto  rcfer- 

ro  &mcnfura,  aut  illis ,  quz  fun&ionerrt  tur. 

cx  rautuo  habcant  commcrcio ,  quideft,       Eft  deindc  &  alia  circa  noftrum  para- 

quod  alimencarius  conqucri  dc  rranfadri-  graphum  infpe&io ,  quam  fianirao  acquc 

oncpotcric ,  fi  mcliorera  fuara  condicio-  iudicio  firaul  complexi  noftri  incerprcces 

nem  cranfigcndo  rcddidcric  ;  cum  ratio-  cflcnc,hancancinomiamadco  pugnaccm, 

nc  commcrciorum  habica  id  ipfum ,  vn-  vc  componi  nom  poflic ,  haud  quaquam 

dccxcidiflevidercturfincdifEcultatccon-  cxiftimaflec.  Contendunt  cnim  orancs, 

74  fcqui  poflit.  j*  Difiun£ca  &  rationc  &  mul-  alicnaciones  rei  ecclefiafticz  prohibiram 

taruin  caufarum  difcretionc  ,  funt  prz-  cfle  fine  folennitatc,  quam  defcripfimus, 

dia ,  cum  vrbanaj  tum  ruftica ,  quz  nort  quod  fpcm  recuperariortis  pcrpctuo  prz- 

folum  cx  iufto  pretto ,  fcd  cdam  cx  op-  Cidac,  locacioncm,  quzomncm  przdii  v- 

portunitatc ,  vicinitatc ,  amxrnitatc ,  at-  fum  &  commoda irt  conducenrcm  crans- 

fe&ione ,  quod  illicquis  educatus,  vcl  i*  fcrat ,  quod  tamcn  id  non  perpetuo,  fed 

magines  ,  aut  fepulchra  fint  maiorura  ,  ad  tcrapus  faciar.  aiblo  pralato  ficri  pof- 

cenfenda  funt ,  Ug.  36.  Ubertus  qui  foUten-  lc ,  cUm.  r.  de  rtbus  eccUf  non  aUen.  cum fimi- 

do.  ff.  de  bonis  Ubert.  quorum  in  iubduccn-  Ubm.  j*  Quid  igitur  ccelum  terrzmifccn-  7  6 

davcra  xftimatione  atque vtilitatc ,  rei  durapurant,  fi Iurisconfulcus pcrrairtat, 

ratio  non  habctur,  Ug.r.  §.  te.ff.  nequidm  vt  caufla  alimenrorum  per  anni  fpacium 

firaudfatrott.  mucari  poflit, vt  id, quod in  fine  anni  dc 

Hec  ipfii  confideracio  a  lcgislatonbas  bcbatur  ,  principio  ipfius  repra:fenre- 

impecrauic,  vc  conccmca  compendii  &C  tur.   Licct  cnim  diflipcc  inicio  data,  i- 

quzftus  maioris  cleganci  quidcm,fcd  quz  dcm  in  finc  concihgcrc  potuiflbt.  f  Acce-  jy 

nonfempcrcum  honeftate&decorocon*  dit,  quod  hocmodo  fbla  vniusannicauf- 

iun£ta  eflet,  fpecic  &  fulgorc  ,  dccernc-  falzfafir ,  ccterorum  adhuc  ialuum&in- 

rent  alicnationcm  talcm  finc  conucni-  tegrumius,ipfi  lcruacur. 
cnci  inquificionc ,  caiifla  acquc  dccrcro         Idcm quoquceric,fivtid,quodinfin- 

irricam,  dumdomum  venduncin  quadc-  gulos  annos  rdidum  fit ,  conlcqucretur 

fccic  patcr  ,  creuit  rainor  in  qua  maio^  pcr  finguios  menfes ,  >ut  quod  per  fin' 

H    2.  ^ 
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t-3  gutos  mcnfcs  adfcriptum  ipficrat ,  idpcr  nds  vfiis  collocarc  pofllc  ,  Vt  cum  tri-» 

iingutosdics  rcfcrrct,  cranfegic  -f  Nonc-  bus  menfibus  lautc  vixcrit ,  poftea  cfuri- 

nim  hoc  modo  dilapidandx  pecunix  anla  endo  fe  faturarc  cogacur. 
fuppeditatur,  fedprxcidirurpotius,  cum       Scntit  hanc  dimcultatcm  Caftrehfis 

id ,  quod  fcmcl  in  anno  foluendum  erat,  mm.  t.  &  nonnulli  alii ,  qui  vt  feruiancf  af-  g  x 

nunc  xquis  portionibus  diuiium  ipfiadfi-  fertioni.quam  tuendam  iufccpcrunt.con- 

gnatur ,  aut  quod  femel  iingulis  mtnfi-  itituunt ,  id  intelligendum  de  illo ,  qui 

bus  infcrcbatur,  nuhc  cadcm  difparciti-  frugi  homo  fit ,  &  pccuniam  in  mcrces 

oncfa&airacribuarur,  vtquodplcrunque  aut  prxdiorum  comparationem  fic  ero- 

ccnuioris  forrunx  homincs  folcnt,  quidi-  garurus. 

mcnfum  ctiarri  vno  die  obligarunc ,  face-       Rarum lanceft,  vcilli,quiaba!imcntis 

re  nunc  non  poflic,  fcd  in  fingulis  diebus  pendeanc,  cogitent  de  negociacione  nuc 

vndc  honeftc  fc  cueacur ,  habcac.  Vndc  augenda  rc  familiari  auccogicarc  p<  ifinc 

non  proboillorum  fcncenciam,qui  cxifti-  Dcinde  id  concravolunracem  rchnquen- 

mantvalcre  tranfaclioncm  ,  fi  quodlon-  tis  vidccur ,  qui  illos  cerca  racionc  nitij 

giori  cemporc  dtptndtndum  crat ,  cice-  non  incecco  lucro  inhiarc  voluic  Scd 

riori  cemporcagnoucric,  vcluti  &  li qliin-  quis  morralium  Caftrenfi  id  apcruit,  Iu- 

quaginra  aureos  in  fingulos  annos,  eos-  risconfulcum  dc  illo  fcnfiiTe ,  qui  ad  rcm 

quc  viginci  quinque  numcro  ,  nomihe  acccntior,  rcprxfencaca  pecunia  animum 

alimcncorum  lcgacos  ,  proximus  vigin*  ad  fpem  mclioris  fortunx  appcllerc  pof- 

ri  qviinquc  mcnlibus  accipiac ,  auc  quin-  fet.  Nam  in  tcxtu  muca  omnia  circahanc 

quc  aurcos  ih  fingulos  menies  vique  diftindciontm  funr. 
ad  cenccfimuirc  i   eodem  coniilio  auc       Dcindc d.lxum hi §  .n.fed&perfontrttmi 

cauiTa  ftudiorum  rcli&os  ipfc  centum>  dilerris  vcrbis  comprchcndicur ,  ad  prx- 

dicbus  accipiac     Vrgentcs    cura  vcr-  toriam  difccpcationcm  f  perrincrc,  ana-  St 

ba  ,  cum  racioncm  a  iurisconfulco  fub-  liquisfrugivirxiic,  &qui  alias  fufficerefi- 

iectam,  dumdicic,  quoniaw  mehortm  rs-  bipoflir,anvCrofcgnioris,&quidealimcn- 

ttonem  altmenuriut  facere  potejl  :  voluice-  tispendeac. 

nim  bracio  alimcnta  pcr  rranfa£rionem_.       Non  igitur  fufficit,  ad  citeriorcm  pecu- 

79  nonintercipi  fHiscnim,  qulhoc  moud-  nie^rofligarioncmfolertiaalimentarii,fcd 
bunt,ita  occurrendum  puto,  vt  illosme-  anhocirafit,&quxcauflaadidcundeim- 
minifle  iubcam  L+.infin.  &leg.  t$4.Titia.  pcllat,quis  modus  prxfcriharur,primum 
$.  Yaului  rejpondit ,  illa ,  qux  in  prxfatione  Cognofccre  prxtor  debec,  &  ica,  quod  rcs 
dicuhtur  dcclarare,  &  ad  coucnicnrcs  cer-  fuadcacdecerncrc. 

rhinos  reuocarc,  qux  poftca pleniore  fer-        Defungi  hac  difquifiriohc  proprran- 

monc  fubiiciuncur.  ti  nonnihil  ncgotii  cxhibuic.  §.fin.  esdJtv. 

Cum  cnira  J$\  capuc  in  hxc  vcrba  au-  t  q"»  cauccur .  quod  habicacionc  legara  8  , 

fpiciccur  ,  cam  cranfadioncm  oratio  im-  «"anlaaum  fic ,  vc  quancicas  prxfterur, 

probac,  quxidcircofit,  vtquisrcprx-  tranfe&oncin  ,  ctiam  imc  pratore  ra- 

fentacipecuniamconfumachxcipfa  con-  f  am>  raIam  cflcJ  <luodco  t  locoBaidus,  84 

fidcracio  vcrbis  Iurisconfulriadicais.quje  Iafon »  Caftrcnf  ica  accipiuhc  .  acquc  fi 

cx  laciori  incerprcrarionc  abfurdi  ali-  Connrmarcc  enuntiacioncm,  quam  ex§. 

quidparcrepoffinr,frxnuminiicic,  &ccr-  «nt">«er(°  cliciunc ,  vc  fcilicct  Cranfattio 

tummodum,quomodo  accipi  dcbcanc  eocjfhvalcat:  fcd  mommrus,  quiin  §. 

prxfcribic  14/' comprchenduncur, 

modo  alimencarius  meliorem  fuam  condi- 

Qux  cnim  rcrum  abfurdicas  Confc-  tioncmdecidcridofaciat.  f  Scd  aliter,&  g« 

80  dueretut  f  fi  in  crcs  auc  plures  anrios  re-  honihiuria,  quanrum iudicio  adfequipo£ 
lida  non  poflunc  prxrogari,  &  in  oclo  an-  (Um ,  cundcm  §.  incclligic  Albcricus  ,  vt 
nos  pcr  fingulos  mcnfcs  diftribuca  pccu-  quancicas  quidcm  explicari  loco  habira- 
nia,  ccncum  dicrum  fpario  paullo  fuper  tionis  poffir,  fi  fiac  id  fceundum  cacicam 
trcs  menfcs,  poflit  rcprxfcntari.  Pcrin-  dcfunfti  voluntatcm ,  fingulisannis  cum 
de  quafi  pauper  ftudiofus  ,  vel  quis  a-  habiratiohis  mcrces  cxpedicnda  cft  j  irt 
lius.  fi  ica  anccfcrri  rcliOa  paciamur*  qUam  fcnrcnciam  facis  opporcunam  cf- 
non  xquc  iUam  dccoqucrc  ,  auc  ia  va-  fe  aic^, tmfimdi». % /^Um^.  f 
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quandc  dies  legat.  ced.  qux  camcn  dc  lcgaco  titul.  im priqc.  ita  hanc  cranfaftioncm  com- 

annuoloquicuc.  Caccerum  raciolegis,quod  pararam  ponamus,  quod  in  prarfcnciala- 

fcilicct  conic&ura  voluntatis  folutio  non  tius  non  ptpicquor ,  fatis cnim  habco  dcuV 

initioanniracicnda,  fedindicm,quopen-  lareauremtiegencium  vcllicafle. 
fio  agnofci  dcbct,  transfcrcnda  fit,  hanc  o-       Commodum  pupilli  mcntio  nos  in  cam 

8*  pinioncmfulcircpotcft. f  Scdadhucnon  mcncemimpellir.vrabfolucis  primarobie- 

vidcruriatiscxpeditum.quarcinhoccafu  erionismericis.manum  cum  rcliquaargu- 

ahud  pro  alio  prarftari  poflic ,  cum  apcr-  mcncorumacicconieramus,inquam,*fvt 

tc  dcfiniacur  loco  habitationis  pccuniam,  pa/acx  le  erigunc  cum  dprincipium,  infiit. 

&  in  vicem  pccunix  habitationcm  prar-  de auc/or .tut.iicxnl.contra^zg. ff.de paciu,  tum 

ftari  poflc,  ctiam  non  intcrucnientc  prx-  mukx A\i$\cgesJ.i.C.deaucror.pr<eJlJ.negr  C. 

torc,  qtuc  rcs  cum  rcciprocam  admjttat  decffntra.&comm.i.2.&tbtgloJ].]j.dcatceptiUt. 

commucationcm,inconucnicns  intcrprc-  qifibus  cauerur,  meliorempupillum  fuam 

tatio  videtut ,  quod  conditio  lcgatarii  fi-  condicionem  faccre  pofle  ftipulando  pa- 

ac  mclior;  fcd  nifficcrc  ,  ii  fir  proporrio,  #umdc  non  peccndo  &  acceptilacioncm 

&  non  fiac  dcccrior.  Admiflb  igicur  admi-  acccptando. Acccdunt/f  uptiiw^.i.ffJcau- 

niculo  intcrprctationis  ab  Albcrico  fa-  fior.pr*fi.ejri.fipupttii  6  jnprtne.ff.de  negotgefi. 

€t£  ,  vt  cctcris  latisfaciam,  conftituo  a-  quasomnesadhanccauflaminftrliit&cx- 

Uam,  qux  hic  vrgct  rationem,  id  cxtor-  oxmiTixzc^iciJ.titJeturemartt.gieJJ.g.nu. 

ftiTc  fcilicct  naturam  ipiam  relicti ,  &ra-  6j.&66.  cuiagmini  iubfidio  cfle  &  iuppe- 

tionem  legato  infcrtam.   Finis  cnim  reli-  tias  fcrre  auctorc  Pincllo.  d.l.t.part.}.  nu.$o. 

87  ch  cft  habitationis  f  commoditas, pccu-  vidcmus, CjJc  bonupaternJ ftfiiiut ,dertt.vup. 

niaad hoc  reli&a,  habitatio  prxftari ,  qux  l.multtnonnou.ffJeiib.crpojth.ttemi fiitusma- 

pccunisc  rcfpondeat ,  poteft >  &  contra,  trem,C.deinoff.teJIam. 
quia  habitatio  ex  co  generc  fic  ,  qux  ex       Scd  vniucrfi  agminis  impecum  nullurri, 

commcrcio  facilc  pro  pccunia  haberi  apcrtomarteconfcrcndopedem,vnailla- 

poftit.  quc  modica  corporis  inflcxionc  declinabi- 

Vnde  cum  ratio  a  tcftatorc  prolata,  ic-  mus  atquc  errugiemus,  fi  perfonali  actioni,  , 

gcmreftringac ,  i.cumpater,  77.  §.dutciftmu.  qua pupillus  aliquado  nacuralicer ,  &*fpoft  0 o 

ffdc teg.  2.  icem  &  augcac,  34*  nffmen.  §.fin.  refcripcum  Diui  Pii,dc  quo  /•  pupiUw.  §.  1. 

dclcg.^.  &hic  idficri  ftatucndumcft: ma-  ff.  deauclor.prdft.  ctiamciuilirer,  ihquan- 

ximccum  ctiam  in  alicnatione  formama  tumlocupletiorfaaus  eft,obftringitur,ni- 

lcge  prxfcriptam  ncgligi  animaducrta-  hil  cum  alienationc  rcrum  pupilh  habcrc 

mus,  fi  tcftator  de  alicnarionc  rci ,  tefta-  communcingcramus.  *f  Nam  ctfi  tutoris  9 1 

mcntoquidcaucat,/.  t.  qnand»  decrete  eput  au&oriras  intcrccflcrit,  nemo  dubitabit, 

non  fit.  pupillum  ciuilitcr  obligari,  Limpulercs. ff.de 

Hanc  igitur  quam  prolixiori  fcrmone  auc7ffrit.prdfiand.non  tamcn  fcquctur  idcm 

contcximus  confiderationem-.,  fi  candi-  efle,  ficodcm  tutorc  auttorc  ad  vcndici- 

dus  le&or  ampel&i ,  &  boni  confulere  ve-  onem  rerum  fuarum  profilicric ,  Ug.fi pra- 

lic.non  cric ,  quod alia  adminicula  in  fulci-  dtum  16.  cde pra-diit  ejr  aliif  rci us  mtnor.  fint 

mencumrei  quxramus ;  quod  firefragan-  decret.  vt  eundemilla  rransfcrrcaucvllum 

abuspafnminterpreribus,pucecnoncarc-  vinculumconfticucrcpofTcdicamus,quod 

rc  fcrupulo ,  priores  dux  in  cercamen  fuc-  fdilicec  cahs  poceftas  oracione  Diui  Seue- 

ccdcnt,&pcrfonam,quamimpofui, fufti-  ri,dcindc  Conftanrini  confticucionc  lcx 

ncrcpotcrunt/quodfiillisnonnihil  prxfi-  qua-tuteres.  Ced.de adminifir.tuffrdcurat.fab- 

dii  ab  hac  vltima  quis  contribuendum  ex-  latafir.  "f*  Ha&enus  quod  ad  priorcs :  lcx  9* 

iftimet,  quamuis hxc  non  admittat com-  \cxomuUt> ejr  Lfiitu,  r.on  dca&u  nullo  lo- 

modamiociccatem.nonrcluclabor.  quuntur.fcd  qui  rcfcihdipofllrpcnnofE- 

%%     Illud autcm  tanquam f  corollarii loco  ciofi  querclam ,  quocafu  inucrccundum 

non  pigcbit  his  eiidem  chartis  illeuifle  :  ccnfctur  de  illis  conqueri ,  qui  offjcium 

ccrtamen  omne  alia  conciliacionc  fedari  pieracis  egreffi  non  funr  ,  lcx  cor.diticnilus 

polTcvcqucmadmoduminpupillofufpcn-  parum  in  hac  conflictacionc  largiccur , 

fa&  incertaeft  obligario,  vtalios  obliget,  cum  dc  nulla  hcdum  aliehationc  rcrum 

pupillumnon  obftxingzt, leg.contra>*f.ffJi  pupillarum.fcd  obligaciohcsgacur  ,  nifi 

pacJ^rinfiitJe aucJorJutjAligah 9.  f.  codem  condicioncm  in  dando  vcrfari  dicamus, 

H  5 


Digitized  by  Google 


\ 


I 


po  Comment.  Pctr.  Gilkenii  ad  Lib.-I.  CocL 

qucm  intclle&um ncc  rcs ipfy  ncc  inter-  iefturis  innirendum ,  cum  euentus  rci  fit 
prctesadmittunt.  t  ccrtus,  itg.  tontihum  134.  §.  tumita.ft.de 

Hoc  cenatu  dcpulfi  aduc^a:  fcnrcntia:  vtrbor.  obligat.  ita  Socinus iunior  torjiUS. 
au&ores,  maxime  1  iiaqucftus  dicf.trafl.de  t/um.  io.wtum.Jttur.doi  Tiraquellus  indifl. 
turemarit.g/ojf.  S.  r/umtr.  CS.  in  ipfam  aci-  trafl.de  iuremant.gtejj.  S.num,.  74.  qui  alios 
em  tanquam  cohortcm  prartoriam  addu-  allegat,vt  etiam  plurimcs  Mafcaid.  voiu. 
cit  /.  nonio  mtnus  Cod.  dcfioturat.  qua  fan-  t.tontiuj./s-i»  verb.  aiienatit  ttumJ.  -f  Huc  91 
ciatur,kntcntiamlatamn6  eominusfub-  pertinet  vulgata  illa ,  &  iurc  psfljn  infi- 
fiflcrc  ,  quod  aduerfaria  ,  minor  vigin-  nuara&  fe  ingerens  enuntiatio.raticnem 
ti  quinque  annis  conflituta ,  cauflam  iu-  verbalegum&  conflitutioncm  reftringe- 
\      ammaritoagendammandauit.  re,/.  adtgere  §.  quamuis.ft.de  iure  fatronat.  & 

53  Sed  nec  harc  f  le*  congrcflum  primz  /.  tta  dtfoJitiont,$.  ft.  de  adminifr.  rtr.fuftit. 
rcfponfionis  fcrrc  potcnt,  cumadaliena-  tum  muitu  aliit  ab  iutrhardo  UMtddttbur- 
tioncm  rcrumaut  adminiflrationcm  non  genfttn  iocoa  rationtlegu finflacor,gtftu&de- 
pcrtincat,  fed  inftarcontractus,  tuxta  teg.  fignatit. 

ttrtt  §.  ttemjinbthjf.de peculio ,  iudicium  lc        Video  hic  caufiar  cardincm  vetfa- 
habeat,  poflitquc  dici ,  haftcnus  tcncrc    ari  &aduer/am  partcm  hic  vltima  tenta- 
iudicium  ,  quatcnus  pupillo  cxpcdiat,&    re&experiri  :  quarcaperto  martc,  &co- 
ille  hoc  vclit .  Nam  ii  melius  &  conucni-    aftis  ,  quas  ad  vi&oriam  iatis  cllc  putabi- 
cnter  inftru&us  pcrgat  iudicio  nullitatcm    mus  ,  vinbUs ,  pugna:  nos  ofTcrcmus.  +  p6 
allcgarc,  &  contcmncrc  rcm  iudicatrm,    Producimus  itaquc  inacicm  c2p.s2.fne 
cxiftimo  illum  id  dcfidetantcm  audicn-    exttpttontiz.auajiion.  2.  qua  diiertis  veibis 
dumcflc,  Largument.l.ftiudex 41 jf.de mmor.    tauetur  ,  non  poflc  cpifcopum  alicnare 
inintcgr.  tjy  Lfcnult.  C.  de  faflit,  q,  &  ipfurh    rcm  mji(ita.tc  habctcanonjone aiiqucdfo- 
in  alienationc  rci  ccclefiafticae  probant  rufactat,vtmeliorafrojficiat,tjrcutoi,uscleri 
Bartbl. conftl.  t$p.  numer.16.  Iafon  /. cum ii,  ff.    traflatu atquc confenju td  eiigat ,  oucdnonftt du- 
detranfafl. §. eam  tranfaflionem numer.f.M in-    bium ,frojuturum ecclefiaX)  cmdc  paulo poft; 
centius  dc  Ft anchis  deeif.  3$.  numer.  tertio,    irritaemm  tfijcnforum  vendttio  r>  cen  tt.uietit 
qiurto ,  Robcrtus  Maranta  in  trafl.  de    rei  ecclefiaJiicaerit,abJq\conniuentta  ejrjfbjcri- 
muitifi.  dienat.num.  1 4.  Menoch.</.  caf.  172.    ftione  ciericotum.  Hax  cadcm  ad  vcrbum, 
num.jy.  vbi  more fuo  aliosidcm  fcntien-    nc  vt  Couarr.mtwr.  rejol.  libr.  ucaf.indtili- 
tcsdcfignac.  Sunt  &ali«elegcs,  quarum-,    //iw,fidem  canonis  quisrcuocet/»^//./^ 
auxilia,vttotisviribusconnitantur,diucr-    dehuquafiunt  i />**/.  repetunrur.  His  acce- 
fae  partis  au&orcs  in  vnum  contrahcrc  ib-    duht cty.t.dcrebjeccljionalun.c\\Mi difEnitur, 
lent :  Scd  quia  dcftitutx  antcfignanis  de-    irritam  illam  alicnationcm  cilc,  q  ad  hanc 
trectant  ccrtamcn ,  autadmodum  langui-    diligentia, vttra&atus  &  alia inrercedcret, 
das  in  confli&um  vircs  adfcrunt ,  ideo    non  eflet  reuocata ,  titm.  i.ecd.tuut.  ftatui- 
cumilla,tumtotammatcriammiflamfacit    tur,  vt  nifi  prarrer  neceflCtatcm  &  vtili- 
Ciarn,  fi  caftra,  intra  quac  dcbilitatis  viri-    tatcm  ipfa  alicnatio  conucnicnti  lolcnni- 
bus,autmale,acccptx  aduCtfatiorumco-    tatc  &  confcnfu  conucntus  ,  arquc  ap- 
pia:  fecondidcrunt,incurfionerac<tacxpu-    probatione  fuccincra  iit  ,  mhil  iuris 
gnaucro.  cxcipicnti  cx  conccfllonc  adquiri.  'Hac 

Delicefcunt  enimfubcerta,illacjuefa-  capira  ii  vires  in  vnum  conferant  ,  iatis 
tis  fpcciofa  imaginc  ,  qua  prarftringere  momcnti  facient ,  ad  totam  acicm  exad- 
contra  tendcntium  oculos  innituntur,  vt  ucrfo  motam  obtercndam.  Scdncrcme- 
vt  prstexant ,  quod  cum  folerinitates,    rc  auxilia  conrcmnere  vidcamur ,  qua  in 

?ua:  in  rcbus  ccclcfiafticis  i  vtl  minorum  caufla  pupillo  vltro  fe  ingerunr,  ctmf  pg 
vendendis  adhibcntur  ,  illo  fcbpo  tcr-  qua  tantum  adfinitatis,&  adcoai&um lcc- 
tnincntut ,  vt  &rationes  &  vtilitatem  ec-  dus  cflc  antca  intcllcximus  ,  vt  vltro  8c 
clclix-  Sc  minorum  firmcht ,  fi  de  vtilita-  citro  mutuam  illatiopcm  recipinnt  fcr 
teilla  apparuerit,noncflevimconftitucn-  notata  cafit.frimo,  derejiitut.  ininttgr.  haud 
daminmodo,quo  id  confcquuti  fimus,  /.  grauatc  -eifdcm  fubfidia  noflra  firmamus, 
Gatlus.§.eiM.jf.deuber.&foJlh.L  mulier.  §.j!-  Leg.  7 '.  f  'fuftUorum ,  §.j.  difponitur  inharc 
ttaLjfJ*  condtt.  infiittU.  nequc  inCertis  con-    verba  j  fjm  fi  frttttr  tutonbm  fctmtjait^ 
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fcft  autem obligauertnt, velcontra,an  valeat qnod  ritatcm  dcfendit.  Muniunt  eafdemparres 

acJumefti  dr  meafert  optmo  tllum  qui  aliud  fi-  notiflima  iuris  noftri  pronuntiata,  quibus 

cttquamquod d pratoredecretum  eftynihilegif-  fi  a  forma  prxfcripta  quis dcflcctit,  adum 

fe.  Deinde  i.id.C.depradtis  ejr  ediis  rebus  tUo-  agcrc  pronuntiatur.  *j-  Quid  cnim  inter-  i*4 

rum,  qua  lancitur  ,  huiufmodi  alicnatio-  eft,anin  ipfo  foro,  an  in  opcre,  aut  alibi, 

nem  nihil  pra:ftare  aut  vllum  dominiunu  domino  opus  nouum  nuntietur ,  ii  tamcn 

tribucre,/.40/«w./7  ft.cod.  in  hunc  modunij  fbrma:  non  parcaturr  Supcrcilioia  mca  di- 

*9  pcrfcripta  cft :  j"  Sifundus ftcriiis  vcl/axofus,  ligcntiadomino  ipii  dcnuntiantis nihilmi- 

mt pejitlcns /it,  vtdendum  ctt^an  tllum altcnarc^t  hi  tribuct,  /.  de pupillo.  §.ji  quts  forte,  ff.  de_s 

pefjit?  Et  Imperator  ^yintoniniss  (jr  dtttus  pater  oper.  nou.nuntiat.  auid  diltcrt,  an  pcr  dc- 

etus  in  hac  verba  refcripferunt :  qnod  aiiega-  nuntiationem,an  veropcr  libellumdc  ad- 

ftu  tnfrutluofum  effe  fundum ,  qttcm  vcndere_j  ultcrio  commiflb  qucm  ccrtiorcm  reddam. 

vuiii*>nos  mouere  n$n potutt ,  cum  vtique  pro  -f  Omiflatamen dcnuntiatione libelJi.mif-  l9S 

fruS/uum  modo  pretium  inuenturus  ftt.  Q\io  iio,  &  ibi  ordine  rei  gefta:  cxpolitio  nihil 

quid  manifcftius  aut  euidcntius  ad  hanc  momcnti  facict,  l.denuntiajje,jj.  de  adutter. 

cauflfam  adferri  poflit.  Erficitur  igitur,  &  Sunt  ld  genus  fcxccnta  excmpla,  qusc  ius 

co  fumma  contcntionis  rcdit,  vtilitatcm  ii-  noftrum,  canones.feuda  fuppeditant.Qus 

nefolennitate&aliacaufla:iuftitia,non  id  fancvtdura,inhumana,ab  omni  maniue- 

confcqui ,  vt  ratum  id  efle  dicamus,  quod  tudinc  alicniflima  iam  pridcm  cxplola  auc 

firmitatccarcat.  oblitcrata  eflent,  fi  priuatac  vtihtatis  &  non 

Non  prohibebunt  ncquc  dc  au&oritate  publica:  cura  apud  lcgiflatores  excubaflct. 

huius  pronuntiati  quidquam  dctrahent  Vnde  illa  dcclaratio  circa  rcgulam,  cuius 

argumehta,quxex  aducrto,  vt  virium  fuar  mcminimus  ( ratione  legcm  definiri ;  non 

rum  periculum  facercnt,  conftitcrunt.  inconiideratercceptavidctur,quod"fquo-  itd 

Nam  ctfi  largiamur  dc  vtilitate  ecclcfiz  ties  reipubl.  commoda  id  expofccrenr.Ic- 

vclpupilli,cuiusprxdia  funtvcndita,apcr-  gemgcneraliteraccipi,ratio  m  hoc  in  le- 

tc  conftare,  non  tamen  rccte  colligcmus  gcm  lmpfcrium  non  cxerccret,  vt  auchr  <•// 

m  fcopo,  in  quc  lcgiflator  cogitationesf  fuas  tdem prjfis  Euerhardm,  dtci.  I.  d  rattone  iegis 

contulit.rem  tcrminatam  cflc.  ftricJa^num.to.  argumen.t.Jittigrauejcente jj.  de 

Iscnim nonpriuata,aut  ccrti  fa&i  pro-  SC.  SjUan.§.vtrum.  Nam ■  vt  dixi,  lcgifla- 

fpcro  &  fclici eucntn,  ied  publica  vtilitatc  toribus  non  pcculiaris  cuiufque,  fed com- 

confilia  fua  mcticbatur,  Ujf.de  iuftit.  ejriur.  munis  omnium  vtilitas  propofita  tuit.Con- 

Nam  vtilitas  vnius,  vcl  optatus  cuentus,  cluditurigitur  hic,  illum  fincm,  quo  ocu- 

ad  qucmquisimprobatomoreviammuni-  los  atquc  ammum  intcndiflelegiflatorcm 

uit,  ii  is  comprobctur,ingcntcm  fcncftram  ccrtum  cft  dcfidcrari ,  aut  Q  quis  ld  non  K* 

ad  conflrmandam  ncquitiamillorum,  qui  cipiat.reipublicxvtilitarcm  exdoctrina  E- 

imperialcgum  &magiftratuum  obaudiut,  ucrhardihancrcftrictioncm  non  admitte* 

&pra?cipitandam  rcmpublicam  patcface*  re,vndcvxorftcrilisindotceadcmpriuile- 

ut  rc  poflet.  Hincrcs"f  in bello  contraaucto-  giahabereconftituitur  arquc  illa  qux  fcc- 

ritatemfupcrioris  quamuis  pro/pcrc  gcfta,  cundamultis  prolibusfamiliam  &  populi 

camen  morte  vindicatur,  tj.§.m  beUojf.dcs  num  crum  a  u  g  c  r,  n  D ,  1  i./oiui.mairstnon.Duo 

tta  re  militar.  -f  Hinc  licct  ahcnum  non  fit,  mi-  aha  argumcnta ,  quod  in  ccrtis  non  fit  o- 

litcs  fabrilibus  opcribus  cxerccri ,  tamcru  pus  conie&uris,  &  quod  non  laboremus  de 

nc  modus  excedatur,  id  nulio  paclo  pcr-  modo,  fi  idem  effcc^tus  fequatur,  codcm> 

mittitur,  /.  tffctum,  eod.  tit.  Hinc  fundus  pc-  telo  profternentur,  quod  lcilicet  hic  ncn.* 

ftilcns  &  faxofus ,  aut  ftcrilis ,  cum  magis  agnofcamus  illum  cxirum ,  quem  legiflaror 

fructuofo  fine  conuenicnti  folennitate,&  obiectum  in  promulganda  ianclione  ha- 

a  caufla  idonea  commutari  a  tutoribus  buitf  Deindequodcumccrraformapr^/^ 

hon  pnteft, eLl.fi fundus.jf.de rcbuseor.quifib  finita  fit,  vim  in  modo  &  rarionc, quaali- 

tf}  tutei.  ejr  cura fiint.  j  Huc  pertinentclara il-  quid  cxplicctur ,  ftaruamus  j  dtcl.  cap.  quta 

la  de  Pofthumio  &  Manlio .  inde  Fabio  a  propter,  de  eleciio.ei.  t.t.Jf.de  cottdiiion.  &  de- 

Tit.Liuiorelatacxempla.  Commcndant  monflrat.tum  ftmtldm.  Sunt&alia' dccbra- 

hanceandcmcauflamaC.CafliolC.apud  tiones  citcathcfin,  quam  cnodandinL, 

Tacitum  Itb.tt. cum  fumma  facundia  pro-  dcfumfimus.  Scd  quia  ill.r  faciliorcs  funt, 

pofitac  rationcs ,  qua  is  SC.  SyUaniani  teuc*  rciicio  lcdorcm  ad  do&ores  dicJ.caf.prmi, 

H  4 
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de hit qua funt,rjr  cnulli.dereb. etclef.non alien. 
itcm  Maicard.  in  verb.alienatto,  &  illaquac 
tradira  in  hic  rcm  funta  Iacob.Canfio  1.  V. 
Doctore  clariflimo  in  pcrcrudita  illa  mc- 
thodo  iuris  Canonici,  quam  ante  paucos 
annos  in  luccm  cdidit. 
ttg     Prxterea',  dc  quibus  f  longa  vcrborum 
feriediflcruimus,  vt  comparans  rcm ccclc- 
fiafticam  in  tuto  vcrfari  poflif,fi  aesalicnum 
ad  rci  ecclcfiaftica:  alienationcm  admini- 
ftratorcs  compcjlat,  no  furncit,iide  cauflx 
&  formar  obfcruationc  doccat ,  icd  neccflc 
quoquccft  vt  oftcndat  pecuniam  in  vtilira- 
tem  ecclcfix  vcrfam  cfle,  vt  hac  nojlra  au- 
thent.cJefacrof.ecclefvbigbJf.Bgrt.77km.  n.  ejr 
t2.Bald.in fin.%^iiher.num  4.SaIyc.Kum.2.verf 
9ffonoquodcreditor,K^ilexand.l.ciuita4.num.tt. 
&17.  RomanJnt.notabit.  Iafon  num.is^yilciac. 
num.22. Decim.num  i.Bariholom.Socin. num.r. 
Zafm  num.S.  Couarr.d.c.i7.var.refiUtb  2.tom. 
i.num.3.  Hzc  probatio  quibus  modis  im- 
plcri  poflit.non  fatis  intcrnoftros  intcrprc- 
tesconuenir.  Alciatustres  modos  potiflfi- 
mum  complc&itur,  quo  brcuitatis  cauiTa 
rcm  in  pracfentia  reiicio. 
reo     Diximusmpra,  alienationetrerumec- 
clefiz  prohibitam,non  idcm  in  ]pcatione 
procedere,  quod  clement.i.  dealien.  rer.  ecclef 
ad  tcmpus  modicum  locatio  pcrmittitur, 
quod  glofT.  C  ard .  &  Imol.  eLclemen.  ircm  Di- 
&ZC.C6xMXr.varjrcfilut.ltb.2.tom.2x.ts.num.r. 
Jt9  ita  dcfiniunt ,  vt  inwa  f  deccm  annorum 
fpatium  vertatur,pra?fertim  cum  cap.vlt.  ne 
tlerici  vicesfuav^c  lcptcm  annorum  locatio- 
he  apertamentiofiat. 
tit    Ca*crum&  hacclocandi  f  racultas  per 
nouam  conftitutioncm  Pauli  fccundi  inci- 
ficntCiX^fmbitio/ainterextrauagantescommu- 
nesyfmb  tit.  dt  reb.ecclefnon  alien.  ita  reftri&a 
eft,  vtvltratriennium  protrahi  non  poifir. 
Sedcumcadcmcohftitutio  multis  in  locis 
non  fit  recepta,  vt  teftatur  Rochm  Curtimcap. 
jin*Lextra>de  confuet.  Sytuejier  infuafumma  in 
verb.  alienatie,§.  i$.  Didac.  Couarr.  var.refilut. 
tib. 2.tom  2. c.  16. nume. 6. verft. qucmadmo- 
dum  &  ipic  experiundo  deprehendi,  in  cil- 
dem  locis,  obtinebunt  ea,  quac  fupra  com- 
memorata  funt;  in  aliis  autem  parcbttur 
vcrbis  eiufdcm  conftitutionis,  ne  prxtcr 
contrachis  vitium  pcenis  ibidem 
comprehenfis  percel- 
lantur. 
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Le x  final.  hoc  titulo  de (acro- 

fin&jcdef 

SVMMARIA. 

1  lccXefiam  &fia  leca  centum  anncrvm  fraftriftiona 

in  rtbm  tmtu,  denatu  &  ttfiamentt  rtltdugau- 
dere. 

2  CauJla^nfona&aliacircumfiantiafaftiurudiutr' 

fam  cenfittuttoncm  txigerefolent. 

3  Qutd  affctiattont  dtutni  vtl  fubltti  iurii  conttnea- 

turi 

4  EccltJUtriafecuIiariaiuraferhanc  ltgtm  indulgt- 

ri,&quatllafinti 
j    ln  cmni  aflu  ritanda  vidtturinfinitat,  &  quemodo 
tBud  inttUtgendum. 

6  Defnitionem  frafentu  legis  duntaxatin  quatuorca- 

fibmlocum  habcrc&ratio. 

7  An  qua  dt  emtione  dt&aftnt ,  admittenda  vidcantur 

mcauffafermutatienui 

8  An  homo  vfa  ad  centum  annoi  viutrt  inteUigatur, 

qua  in  rt  fondcrata  diucrfa  doQorum  ftnttu- 
tia. 

9  Argtmentafriorii  ftnttntia. 

I  o  Argumtnta  contrarta  fntttntia. 

I I  Cauffa  quod  Imftrator  lufimianm  ctntenartam pra- 

ftrifttoncm  toarctartt. 
u  Comfutatio  atatu fttundum  l.ktrtditatum.jf*dleg. 
Faltid. 

13  JQifmelfeZtunlaexcufauitnmn&olibnorufru- 

rifrebationt  tn  noua  caujfa  vtt  non  fottil. 
\+  Qpi aUqutmfuftruixijft  dtttt,  u  bec  frolare cegi- 

ttr. 

1/  ln  dubio  iUivtta  vtJ  mertit  frobatio  intvmbit,  *jui 

fundamtntum  fua  inttnttenu  m  eadm  terfti- 

tutt.  , 
16  Quando  mors  altcuim  frobanda  vidtatur ,  lcnga**- 

Qoris  dtjltntlio. 
/7  Qtt*  atat ftt  mtdta  ad  quam frafumtio  iururcuccjcm- 

davtdtaturl 

18  Cerra  conieclura,  ex  qutbm  tjuu  ccnfeatur  mer* 
tuut. 

SJ^S^  Ntix  priuilegia,qua:ajmii- 
H^i  ktjflima  abipfis  Irrperatorib. 
te&i  rKp5  'n  ecclcfiam,atquceiusmini- 
aBoeOMgS  ftros  &  moderatores,  item  alia 
pia  Joc  a,  ncc  non  corpora  ciuiratum  profe- 
&a  funt,  etiam  prxfcntis  legis  beneficiuxru 
deprchenditur.  Edocemur  enim  ex  ciu£ 
demrecitatione,  quod  fi  quis  7  iurc  infli- 1 
tutionis,  legati,  fidcicommi(fi,vcrjditionis; 
donationis  in  ccclefiam,  hofpitia  milcrabi- 
libusperfonis  deftihata,  velciuiratcs  quid 
contulerir,cius  rci  nedum  indubitatam  efle 
cxaCtioncm,fcd  etiam  longiiTjmam,vtcen* 
tumannorumfpatioduntaxattcrminerur, 
&ncdum  ordinaria  cius  rci  nominc  aftid 
dcferatur.fed  etiam  rci  vindicatio  cumhy- 
pothccariapcrfcquutionc  coniunda.Qu^ 

rauo 
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tatlo  huius  prxrogatiux  fit,  in  fpccic  non-.  Jeq. num.9.  Secundo,  quod  aducrfus  difpo- 

adfcribirar;  gcncralibus  camcn  vcrbis  iacis  ficionem  Ijtequepignm, ff.de  regul.  tur.  hy po- 

infinuacur,dumImperacorco  fc  rcfpcxiflc  checaminre,cmusdominium  noftrumeft, 

commcmorac,  vc  mccr  diuinum  &  publi-  confticuanc  Qua  in  rc  camcn  obferuan- 

cumius,&priuacacommodacompccecem  dum  eft,  ii  dc  his  qux  ccftamenco  rclin- 

difcrccioncmincroduccrccQuamuis  enim  quuntur  cractccur,nihil  fpecialc  incroduci, 

rcgularc  vidcacur,vt  iuris  partcs  cx  xquo  cumexgencrali  pronunciaco  l.t.&Lz.  Ced. 

accommo  Jari  Acbcu\t,lsjHprMlegtbm,csp,  cemmun.de  leg.  cdoccamur ,  in  rcbus  lcgacis 

ex psrte,  extr.  de fer$  competent.  camcn  id  ha-  has  actiones  eonccdi  atquc  cumulari.  Rc  - 

*  cTtcnus  intelligicur,  fi  pcrfonarum,"}"  caufla-  iiqua  igicur  cft  ccrcia  prxrogaciua,  qux  in  o- 

rum,loci&ccmporis,acqjalixcircumflan-  mnibus  cafibusxquahcernouum  ius  con- 

tix  id  paciancur, cspfinjotait.dtfiincl.  29. L  in  ftituicvc  fciliccc  acciones  his  locis  compc- 

funde.2S.ff.de  reivindtc.L.s.ff.dereiudtc. L non-  tcnccs  in  cencum  annorum curricula  pro- 

nunqusm.ff.de  iudiciuJ. 2.  C.  de  vet.  iur.  enuc/.§.  pagcncur;  cuius  rei  hanc  racionem  rcddic, 

fedquisnsturs.  Ecclcfixaucem,  Lhabebat.ho:  quodlicecvococcnercrucvcecclefix  &  a- 

tit.  Unterc/arse./upr.defumms  Trimtxspj.  ex-  liis  piis  locis  perpecuum  acque  immorcalc 

trs,  de  cenfuetud,  Pix  cauflx  /.  num\ Lfrtmle-  j us  conciliarcc,fc  camcn  ca  dc  caufla  prohi- 

giaj.fi  quitsddcclinsndumj.idquedpsuperibmt  bicurum ,  quod  modu  cxccdcrc nollec,  auc 

iorphanotrophot^infrs^ieepfcop.&ciericxspre-  rcm  in  infinicum  cxcendcre ,  idcirco  cciam 

ixtum.extrs^dettfismcn.  prxrereaciuicaci,  vcl  longiflimum  vicx  humanxfpacium,id  cft, 

rcipublicx  L4.juibutexeaufi.maier.in  integr.  ccncumannorum,elegifle,quo  huiufmodi 

refltt  plus  fauoris  &  beneuolencix .  quam>  actiones  cuancfcercnc 
fingulis  pcrfonis  dcbcri  ,ex  iam  rclacis  au-       Ex  his  luftiniani  vcrbis  interprctcs  no- 

ctoricatib.incelligimus.  Circa  inccrprcra-  ftriduoaxiomaracliciuncfciLvicandamef- 

tioncm  prxfentis  lcgis  rion  puramus,nobis  fc  infinicaccm.fdcindc  hominem  rcgulari-  f 

magnoperc  conflictandum  cffe,  quid  in-  tcr  vlqucad  ccnrum  annos  viucrcccnfcri. 

3  tcrprctacione  diuini  f  auc  publici  iuris  fi-  Conueniunc  cum  priori  pronuntiaco,  Lfi. 
gnificctur.  Eccnim  appcllacionc  diuini  iu-  deicemm.  tr.  §.ft  quit  decem  ff.detegat.i.  L  qui 
ris.ncdum  D 1 1  Euangclia  &  alix  facrx  benst§ fin.ff.de damnjnfecJ.nouetl.vtdetermi- 
Scripcurx  concincncur,  caf.  que  ture,  difiinct.  natm  fitnumerm  clertcerum^ffJelegat.  in  prine. 
Sxsp.  egOy  cap.quisnefiistxef.noltfrster^dtfiin£f.  Scd  cxoriuncur  mulcx  lcgcs.que,  ncgotium 
9.  fcd  ctiam  illa  commoda  &  cmolumenta,  faccrc  vident\iT,vt/.pure,  § ftn.ff.de except  de- 

2ux  ecclcfiis,  Dco,  acquc  cius  religioai  dc-  HyUicetJnfr.de  excepU.fi  ita  ff.de/fdeiuff.Lrj-idee 

icacis  debenmr,  §{utMjn$mMnrumdi-  h*fitstur,§  1 ff.de verb.obltg.§fiminus  neueO.de 

uif.LiubemmJhoc nefiro tit.  &  i ca  incclligcnda  t.on alien. reb.  cxclef.  Varix  noftrorum  incer- 

noftra  lcx  eft.  Glofla  in  vtrb.  vt inter,  Bsidm  precu  func  folucioncs,  vt  videre licet hic  spud 

num.<.Sslycet.num.}.  publicum  quoqucius  Cyn.n.s.Alber.n.s. Bstd.n.a.Bsrt.n.to.Sslic.n $, 

duob.modis  dicicur,vno  modo,quo  Roma-  Bsrt.tn  l.qui  bens.§.fin.ffJedsmn.infecJ.\bi  fu- 

na refpubLfola  fruatur,/. eum qmjt.ff.de  verb.  1  i  H  i m  c  hanc  tcm  perfequiwr.  Nos  auterrL, 

fignifi:.  alio  auccm  modo,quod  &  cxccris  ci-  in  pre/entia,omifla  longiori  diftinctione,in 

uicacibus  comperac, srgumenJ.qusntsy 12.  §.  cofilium adhibebimus  raciones  nouell.  ///. 

fiaxumLfetjuen.fjr  §  tff.de pubLcsn.  dc  qua  rc  prspefitss,  quod  fcil.  hoc  modo  futurum  fit, 

nos  copiofcdiflcruimus  lnfittut.de rerumdi-  vt  rei  geftx vcriras  obfcurccur,  &:  nullius  li- 

mf.&scqmr. ear. domin.  §.fiumins.  Colligi-  tiu fims ^Lfi.ff.profuo.  Quotics igicur  hinc 

mus  igirur  cx  hac  noftra  legc  concra  com-  damno  &  iniuria  aliena  agicur ,  dc  confer- 

4  muncm  "fiuris  dcfinicionem.ecclcfix  cria  uacioncalicuius  iuris.  hoc cafu nihil prol  i- 
pcculiatia  iura  indulgcri.  Pnmo.quod  bet  taleiusinperpecuumpropagari,  </./.#- 
concra  refponfum  Lfisger  ff.de  reivindtcstJ.  cetjnfr.deexceptjtemd.tj>ure.  §  fin.ff.de  except. 
pfnuitim.fupr.eod.titu.itcmLfiq*itsrgentum,C.  doLmsL  Cxccrum  6  prxiudicium  alicnum 
dedenst.  dominium  ex  fola  vendicione  vel  vcrfarecur,  veluci  quod  muicorum  annoru 
donacione ,  &  hinc  vcndicacio  defcracur,  indubicaca  poflcflio  alicui  aufcrrecur,  ma- 
quod&ipfumobferuarunchoclocigloiT./»  ximeiuftoriculo&bonafidequxfica,  Lt.ejr 
mverb. in  rem, Odofred.numc  1.  Cynusnume. 2.  i  ff.de vfucsp.hic rcipubl.inrcrcflcftacucrur, 
BsrtoLnum.eJtem  num.ti.  ^Albericjtum.S.foH  vc  ccrcum  cempus.quo  quis  ius  iuurn  profe- 
Oldrsdrf-Nicet.Bstd.  numJ2.SslycetJtum.7.&  qui  pofTcc,dcfinkec,vtvidcrclicct  inkvnie. 
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infr.de trdHsfirm.  vfiu.LJicuttejr/.omnes  jnfr.de  refert Kyflcxdnd.confil.  r. mttm. 42Mb.  f .  Comem 

frdfirift.30.vel 40.dnnor.  Hxc  igitur  de  pri-  confi/  jo+M.j.  lo/cph.  Ludou.  deci/.Perufin.  12. 

6  mo  f  axiomatC}  antequam  vcro  ad  fecun-  in princtp.  ejr  numc.  1.  ISictL  Boertm.dect/. 2SS. 
dum progrediar, admoncndi  videmur , in-  num.2.verf.quod esicelebre.  PutemdcciJ. jy  j\  . 
terprctes  noftros  huius  legis  bcneficium-»  nuj.^MdJUrd.conc/uJ. to7J.nu.t. Dectm  confil. 
nongcneraliter,fcdquatuor  duntaxat  ca-  $7$.num.io.<*Mafiard.conclufito7i.num.i. Ca- 
dbus  in  hac  lcge  defignatis ,  adfcribcrc.cu-  gnol.  in  /fiemdncipdti,  num.^jnfr.  decoUat.vbi 
ius  rci  rationcm  apcrte  non  profcquuntur.  hanc  fcntentiam  commtincm  cfle  pronun- 
Exiftimo  tarae  illos  moucri  notiflimo  iuris  tiar,  quod  ipfum  fatetur  Iafon  hic  num.  jr, 
noftri  refponfo,lcgcs,quxantiquatione ve-  Defenduntautemhanc "fnoftramaflertio-  9 
tcris  iuris  inducunt,  no  cflc  adiuuandas  in-  ncm  potiflimum  his  argumcntis:Primo  au- 
tctotcti.t\oncil.prdcipimm.$finjnfrJeappeU  doritatc  pracfcntis  lcgis.  Sccundo/.*»  vfm- 
tdt./Jancimm.Cdetefiam.  Et  fi  quis  inftet,hac  frucim.ff.de  vjufrutf.  Tcrtio  l.fivfmfrudm.S. 
legcm non eflc corre&oria  fed aliquod fpc-  ff.de vJurjrv/ufruclJegdt.QusiXto adfcrtur id, 
cialc  priuilcgiu  indulgcrc,rurfusoccurrcre  qiiod  icriptum  dcprchenditur  GcncC  c.  6. 
licebit,etiarailla,que.  lure  iingulari  recepta  Nonpermanebtt  Sptrttm  Dominiin  homine  in*~ 
funt,ad ,ppagationis  cauflam  non  pcrtine-  ternum,  quid  cdro esJ ,  erunt%  diesipfim  centum 
rc,fiuc,vt  ait  lurifconfultus,non  cile  produ-  vigtntt  dnnorumx  quae  verba  rcfcruntur^r*- 
cendas  ad  confcquetiam.  / quodvero  14.  cum  dixeratJepamitentidJtftincJ.t.  Quinto  cofir- 
lfeq.ff.de  legtbJ.fivero.^  Jeviroff.fi/ut.mdtrim.  mant  hanc  fuam  tradirione  exemplis :  nam 
Porro  ecclcfia?,atq}  aliis  piis  locis ,  ncc  non  &  Iuftinian./»  §.t.noueU.  demondch.  rcccnfet, 
ciuitatib.  prolixiora  tcmporis  curricula  in  Zofimum  vixifle  centum  &  viginri  annos. 
his  quatuor  ca£\b\is,vtdittum  «7,plcripfit,vt  Exftant  prsetcrea  longzux  vitae  illuftria  cx- 
dcc\zt&nte\o(£.Mverb.centumdnnoru.  Odo-  empla  zp\idYz\ct./ib.#.c.deSenec7utememe- 
frcd.»./.Bart.».//.  Caftrenf  n.t.  Albcric.*»  rdb.item l1b.7x.4S. Maxci  Valer.Coruini,Mc- 
princ.  qui  tamen  &:  meo  iudicio  rettius  tres  tclli,  Fabii,  Maximi,Marci  Pcrpenna? ,  Ap- 
cafus  folum  proponi  aflirmat,  fcil.  fi  rcfta-  pii  Claudii,Tcrcnti«eCiceronis,Regis  Ma- 
mcntoquidrclinquaturjquamrem  alii  in-  fmifla?,Gorgia?Leontini,Xenophili,Chal- 
tcrprercs  in  duo  mcmbradiuidunt,fcil.fi  id  ctdcnfis,  &  aliorum,  quo  refcrn  pofiiint  et- 
fiat  iurc  inftitutionis ,  aut  rel  idi  parricula-  iam  rationes  quxdam  Philofophorum,  qui 
ris.vclutilegatiautfideicommifli  Sccundo  rcferuntur  a  Rhodig.-item.Diofcoridis  & 
fiquidvcndatur.  Tcrtio,  fi  quiddonctur;  qUorudamMathematicorum,quorumen- 
Bdld.num.f.Sdlycetjnprinc.  Idfin  num.  7.  tionem  facit  CotzQibjfuorum  mifcclldn.  cap. 

ScdhicanimaducrtendumeftBaid.».?:  //.  Secundum  quam  opinionem  fequc- 

idem  quoqj  admitterc  in  caufla  pcrmuta-  rctur  quoquc,quod  fi  quis  multo  tcmporis 

7  tionis,cu illaf  emtioni fimilis htj.iff.decon-  fpatio  abruiflet,non  prarfumi  tamcn  illum 
trdhend.emtunJfinff.exqmb.cduJf.inpoJfifi^d-  mortuum,  fcd  cius  rei  jpbationem  aflercnti 
tur,L(tdtuiiberi.§.J^uintmffdefidtJiber.ifiien-  incumbcre  modo  ccrtum  fit ,  ccntum  an- 
dum,  19.  §.deinde ff.de  ddiLedic?,  Baldi  fcntcn-  nos  nondu  effluxiflc.  C$tcrum  diflehtiunt, 
tiam  ample&itur  Andr.Barbatia  inttddit.dd  hic  lafon  n.jt .  D  c  c  i  u  s  fecum  pugnans  3  tfin. 
Bdldum,  itcm  Fulgof  hic,  Iafon  vcro  n.7.  iiu  cJeedicJJiui  AdridnitoUend.n.2S.  ejr  ibid.  Ca- 
vtramq; partem difccptat,& quamuis  idcm  rot. Molinjn dddit.  Cordflib  $. mtfceUan.  cap.tS. 
Bald.  in  L  t.infr.depermutdt.  nu.  7.  Alexarid.  tn  Dtddc.Coudrr.lib.2.vdr.refi/ut.  cjjtum.d.verfic. 
addtt.  ad  Bdrto/.  huius  legis  &  d.  L  contrarium  vnde/ieet,  Frdncifc.Aretin:tnifedetfidefua ff.de 
defendunt ,  cgo  tamen  exiftimo ,  primam  tuquir.  vetomit.hered.num.j.  verftc.  non  objlttnt 
Baldi  opinionem  vcriorcm  cflc,dc  qua  tt  iura^Anton.  Gdbrictin  fuis  concluf.ltb.  1.  tit.  dc_j 
inferius  copiofius.  prdfumt.  concluf.  16.  num.j.  vbi  plures  rcfcrr. 

His  ita  przlibatis  reliquu  cft  vt  excutiaj  Bartolus  quoq;  fibi  contrarius  in  /.  2.ff.  iudi- 

8  mus,anhomo"f  vlqueadccntumannos  vi-  Utumfolui.  Idcob.CMenochim  /tbjtdeprd/umt. 
ucrecenfcatur,vt  conftituunthuSdtyc.n.2.0-  prdfumt.40.num.  1. drfcq.^/cidt.reguLi.prd- 
dofredn.6.gUJfjn/.fedetfide fitdff.de dcquir.he-  fumt.  44. 

redit.& ibU.ZA/exandjwm.6.BartoL  in  l.fi  quis  Argume  ta,  quibus  vltima  enuntiatio  in- 

argcntdrim,§j$itrim.i»2Jec7urd.mm.2S.Felin.  nititur,  hxc  potiffimum  in  confidcrationc 

incap.ex tenore.extr.de teftib.Pdrifim confit.St.  vcniunt.  Primoquodiurano folcantaptari 

inJmM.4Xdpmmdnf4.rmm.1S.  vbiplmt  adcafus,quirariusaccidcrc  fcofucucrint,  io 

tjum 
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ijtam  ttdea.ff.deUpb.haquararo.ff.de  reg.iur.  ciancad  cxcufacionemhabere,/  extujantur* 

lantiqui.fffcfanhcred.fct.  Quodquisautem  *.§remittit.ffMexcufit.Quartohxcconc\u- 

centumannos xtacexquccauc  excedac,  id  fiononvulgaremauccontaciscumulumac- 

intcr  cxcmpla  mcmorabilis  fcnc&ucis  rc-  cipcrc  vidctur cx  dccifione  /.  exfatto,  17.  JT. 

cenferi  fblec,  vt  in  cxcmplis  cx  M.  Valerio  fc  quisautem.jf.ad  SC.TrebcU.  vbi  qui  aliqucm 

Max.&Plinio,&anobis  antearelatis.Nam  "fiupcruixifle.veladhuc  viucrcdicit,ispro-  x4 

is  diccre  poflec, frttclarefctum  attum ,  tui  na-  barc  hoc  cogitur,  vt argumentatur  Francifcue 

turaSfiritummammocTuagefimum  veifcftua-  K^rctm.d./.fcdetfcdcfca,num.j.verfejrhancU- 

gefimum ffop&garit.  Multos  cnim  intcr  cam  gem&iiiudfrofofctum,  quamuis  mco  iudicio 

xcace,  mori  animaduercimus,  quippc  quod  cadem  lex  pcculiarera  calum  &  racioncrru 

annum  clima6tcricum,quem  fcxagcfimura  contineat,  &  non  careat  pcrtinaci  rcpu- 

tertiumprofitentur,autnon  attingancaut  gnanciaaliarumlcgum,quarum  diflblutio 

cumpcriculo&difficulcaccfupcrenccuius  ad  prxfenccm  inipe&ioncm  non  perci- 

rei  fidcm  cuidencia  ipfa  &  quocidiana  rc-  ncc 

rum  expericntia  confirmat ,  adco  vt  vltc-       In  hac  opinionum  conflictarionc ,  non_, 

rioriauccoritaceopusnonvidcacur.  Siquis  incolorata  vidercturconciliatio  Alciati/» 

tamcn  illam  dcfidcrct,  confulcrcpoccrici-  traclat.de  frafumt.reg.t.  frafumt.  44  nume.2. 

pfum  Iufttnianum  noucU.tti.  hanc  conftitu-  Comcnf  l.2.§ftdubitetur,  numero  tertio,  Io- 

tionem  cxilla  caufla  abrogancem,  quod  fcph.Ludouic.decifPeruf.i2.inprincip.num.i. 

dics  cius  vulncra  aperuiflTec,  cum  poft  tan-  Boer. dectf.28g.num. 2.  Perf.  ejrprafctmtto  inris 

tum  ipacii,  vt  ait,  ncque  documentis  rnte-  effpro  eo,\^iUxand.confii.z?.numcro fcptimo, 

gritas,  neque  a&is  fides.neque  ccftibus  xcas  item  confil.  1.  Ub.$.  in  quam  lentcntiam  ct- 

iuffragari  poflic  Refcidit  igitur  prxfcri-  iamviderur  inclinarc  Mcnoch.  d.prxjnmt. 

ptionera  centenartam ,  &  ad  quadraginta  49.nume. 26.  vbi  in hanc  fcntentiam  ctiam 

annos  reuocac  Prudentiflimus  enim  Im-  Comenfemlaudat,Corneum,Putcum,0- 

II  pcrator ictus  f  malo  &  incommodis,  qux  fafcum  dec1f.Pedemont.10S.  num.$.  Bocr.  decif 

iamcomplexi  fumus ,  maluit,  quod  ab  co  288. num.2.\oCcohX.udou\c.decifcon.t2.num. ' 

incircumfpc&o  &  nimio rcligionis  zclo  fa-  j.  deafcoujo.part.t.  Mafcard.  conclufcone  /07J. 

ctum  erac ,  ad  formam  conuenicntiorcm.,  num.  1.  cxiftimantium ,  illi  mortis  aut  vitx 

rcduccrc,  quam  vt  in  propofito  perfeue-  tprobationcmincumbere.quirundamcn-  '$ 

rando  communis iuftitix  cauflam  lxdcrcc  tumfux  intentionis  in  eadcm  conftituir, 

Commcndat  hanc  noftram  infpe&ionem,  qucmadraodum  diximus  in  probatione  x- 

vt  Mcnochtus  quoque  obfcruauit ,  facrrt  tatis  vcl  negatiux  orationis, l.tum  tc,  infra,  . 

Scripturx au&oritas ,  qux  Pfalm.  80.  i n  fc-  de  prohat. argumM.& aUarum,quas ibidcm  at- 

qucncia  vcrba  concepca  cft:  Erunteorum  an-  Ugammus,  ttem  in  l.  aclor,  eodem  titu.  Ncc  a- 

nt  quadraginta,  quinquagtnta,fcxaginta,fiptua-  liena  cft  confidcratio  ipfius  Raphaelis  Cu- 

ginta, &  in potentattbus ,  ocJnaginta.crfi quid  mani,  dicl. l.fed  etfi  de  fua,  quara  lcgit  fub  Ie- 

ampUus,de/orey  Ubor.  Secundo  hxc  adicr-  gcheres,eodemtitu.ffdeacquirend.veiamitten. 

tio  dcfendi  potcft  cx  verbis  l.hereditatum,68.  foffefc.  Francifc.  Arctin.  tbidcm  num.  4.  verfit. 

ixffadUgem  Falcidiam ,  vbi  longe  alia  f  com-  vndc domtnus mcus htc refert ,  Ruin. in  rubrica, 

putatio vitx  humanx  inftituitur,  qux  lex,  tfjolut.matrimon.nam.30i.  intcreflc,  vtrum 

tanquam  apcrciflima  longa  inccrprccatio-  mors  principalitcr  dcducaturin  iudicium, 

ne  non indiget.  Tertio rulciri hxc  fenccn-  an  incidcntcr,  vt  primo  cafu  prxfumatur 

tia  potcftcx  obfcruzzionc/./padonemM. ff.de  quis  cencum  annos  viuerc,  non  fccundo, 

exeufat.  $.  qui  abfifutus ,  vbi  qui  fc  defendit  nifi  contrarium  doccarur.    Scd  vtraquc 

ij  tnumerolibcrorum,non  auditur,  li  prio-  cxpofitio,  quamuis  fubtilitatis  imaginesa- 

ribus  difpoficionibus  apud  a&a  ad  remif.  licui  prima  facic  imponerepoflit,  tamerL. 

fionem  alterius  tutelx vel  curationis  vti  vc-  accuratius  excufla  non  idem  confequctur: 

lit,  fi  co  temporcquo  fe  cxcufat,iura  rcmik  Separata  enim  hxc  funt,  quxrerc,  cui  onus 

fionis  non  cxftcnc  probandi  incumbacquem  viuerc  aut  mor- 

Euincit  itaque  hic  $.  non  reftc  colligc-  cuum  cflc.  Eccnim  non  dubicamus ,  illum, 

rccum,ncquc  adcongruencem  probatio-  qui  fundamentum  fux  intcncionis  in  hoc 

onis  tormamcofugcrcqui  pcrmonumcn-  cohftituit,adprobationem  compcllcdura, 

ta  iudiciaria anteriori  tcmpore  fa&a  vclit  fccundu eaque, difleruirnus tnl.i.l.cumtc.l.a- 

doccre,  fc  adhuc  tocidem  libcros,  qui  fufli-  £hr,inf.defrob.Bart.m  /fcquidem.Cfoi.mat.nj. 
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ofafc.dejJfiPcdemant.toS.num.j.vbi  plures  au-  uocaridebcrct,>EmiliusMaccr<//^«riiftM 

tforesrefert,  PArif.conjm6.num. 4$.  voium.2.S6-  tum.gS.ffsdleg.Fa/cid.  fcxaginta  annos  in  had 

cin.  mmorconfil.26.numj  2. volum.2.Maf.d.con-  caufla  vidctur  c6ftituere,dum  ait:  pij/i  com- 

tluf.171,  Neq,  illud  ncgant  auttores  fupra  a  putationimvfoadjexagefimumannumintri^tlr 

nobis  rclati,  vt  Cuman.Aretin.i^AUx.Boer.Pu-  nunquam  amfiiorem  cakulum  adhiberit  niji  ajtu 

teus,  Menocb.  rjr  tdtt.  Sed  deliberationis  eft,  atlufcxagintaannos  exccffijjct  ytunc  enim  adhuc 

quomodoillud jpbaredcbcat.  Qmd  cnim  alios txuin^acuui.  Et  quamuishax  ipfa  con- 

uabfit,dccuius  perfonaquxritur,  per  an-  ftitutioadlegcmFalcidiapertineat,tamcn 

nos  plurimos,&nulla  certa  ciusmortisiit  nonvideoquidabfurditatisindcnafci  pof- 

*6  conic£tura,an  hoccafu  centumf  annoru  fit,  fi  eandem  dcfinitionem  &  alios  cafus 

intcrcapedo  reqratur.vt  quis  mortuus  cen-  transfcramus,  qui  nominatim  excepti  non 

feridebcat?Hicnullamlcgem,qua:ccrtum  funt.  Harc  &  limilia  non  inconucnicnter 

tempusdctermincthabemus.exceptadefi-  inprarientiquxftionejpponi  ppiTunt,pro- 

nitione  /•  hereditatum,  OS.jf.  adteg.  Falcid.  v 1 1  babiliUs  tamert  videtur ,  fi  totam  rem  arbi- 

conucnicns  tcmpusc6ftttuitur,vtfciripof-  ttioiudicisrelinqUamus.vt  pronuntiarunt 

fit,  quantum  Falcidiar  nominc  dctrahi  de-  CsLgnolnsdJ fiemanctpatt^tu.or.  Mcnoch.*/. 

berct,vt  rc£tc  ibid.  animaducrtit  Alcxand.  prajumt.4p.iib.6.num.iS. 

n.7.Cuiac.inJuotrae~f.dcf>r*ftri/>t.c.M.q\ixrcs  Cum  tamen  communis  doctorum  fcn- 

tamcnillam  interpretationcm  non  haber,  tentiainhocconuenirevideatur.vtquoca- 

vt  fi  legatarii  dcfignatu  tcmpus  excedcrer,  fu  quis  fundamcntum  intcntionis  in  morte 

alimentis  fraudari  pofiint:  fcd  vt  in  rc  dubia  altcrius  conftituit,  is  illam  probare  tcnca- 

aliquid  definiti  conftitueretur.  Cautioni-  tur,idcircononabsreme  fa&urumefleco- 

bus  itaq}  rcs  cxplicabitur,vt  fi  quidcm  lega-  ftitui,fi  quafdam  coicdturas,qux  hanc  pra> 

tarij  fuperuixerint,fingulis  annis  fua  alime-  fumtionem  conciliare  f  folenr ,  perfequc-  1 8 

ca  confecjuantur.  Quod  fi  vero  ante  hoc  rer.  Si  quisindifcrimen  prarlii  fccommile- 

tempus  vitamcummortecommutarcnt,vt  rit,  &poftea  nuiquam  apparuerit,  &  hinc 

hercs  refidui  temporis  quatitatem  recipc-  fama  mortuum  illum  efle,  deprxdicct,  hac 

rc  poflitergJ.r.§jnterdumtitem  l.  inquanttta-  conic tturam  fufnccrc  colbgunt  noftri  do- 

tt,7^.%.magnaff.adUg.FakidiAUxand.dJ.htrt-  ftorcs cx l.fin.§ pi.ff.de  his  tfui  mtantur  infa- 

ditatum.6S.n.7.  Caetcrum  fi  dc  Falcidia  non  miajtemexcap.tumperrtm  bttlicam  34^.1. ty  2, 

qua*ratur,aneocafii  quisvfq;adcetum  an-  itaBartjntrati  dtttfltb  n.iS.^Ux&nd.covfz^. 

nos  viuere  cefeatur.eft  quod  demum  in  dc-  n.6.  loJephxJMafcard.cot1cl.1074.  nnmJ.  vbtplu- 

liberationem  vcnit.  Fauor  ccclcfiaeato;,  rci-  rtsrtjert,  Mcnoch.intract.de  adiptjc.pojf.rtmcd. 

publ.idcxprefllflcvidctur,  vt  fcculi  intcr-  4jtum.672.Crautt.c0nf1l.t27.eircafin.Capcll.T0~ 

uallum,ineorumcaufla  conftituerctur,?//  tojan.dtcifjij./ojiph.  Ludow.dccif\o.num.2. 

hacnofiraUgcJtcml.anvfusfruclus.ff.dcvfufr.  vbiiequutus Alexandrum &Nattam,vidc-  . 

&£*/.Cumcnimh£ccorporainterirc  non_»  tur  concludcrc ,  id  proccderc  fi  per  quin- 

ioleant,c/i^/,/a^.invfurrudu&cauiIa  quenmumatempore  prarlij  non  fit  reuer- 

prxfcriptionis  faltem  aliquod  tcmpus  dcfi-  fus,  CWarantJn/ua  rcpetttJJspoteH.ffJeacciuir, 

niendum  fuit.quo  hxc  iura tcrminarentur.  vetomitten.hered.num.i64.\bi  tamcn  nullam 

Elegit itaq;  Impcrator  non media  viam,fcd  mcnnonem facit  de fama.  K^Altxand.  ltb.2. 

vt  in  rc  populari  atq;  plaufibili ,  plcniflima  tonfit.^.num./.  Huc  pcrtinct  quod  Bartol.  L 

interpretatibne  vfus  cft,  arg.capxumdiUcius,  finff.dchisquimtjnfam.§.fin.  &  illum  fcquu- 

txtJcdonat.apod  &ipfum  legcs  minimc  dif-  tus  Baldus  ibidtm  num.  1.  t^Angcl.  num.  r.  ad 

fimulant,dUmfaciuntmetionemhumana:  prariumendam  alicuius  mortem  fatis  cflc 

vitzlongifllmx.  Etenimpotcft  homo  vfq;  conftituunt,fiipfius  cotpusconierta  currL* 

ad  ccntum annos  viucrc,  quamuis  rarius  id  hoftibus  pugna,poftca  nufquam  inucntum 

accidat.  Quod autc pr arfumtio iuris fit,ho-  fuerit:quamuis meo iudicio h^c rcs contra- 

mincs  rcgularitcr  co  a:tatis  proccdere,inde  rium  potius  argucre  vidcretur ,  viucrc  illu, 

nulla  ratione  colligi  poteft,  cum  id,  q,  con-  cx  quo  inter  cadauera  non  deprchendatur, 

trarium  cft,  quotidiana  rcrum  experientia  nifiitadifie&afint,vtidficrinequear.Hinc 

oboculos  propon.ic,-: a  diclum  c;{.  Inccrtum  fimilis  cft  aliaprarfumno ,  fi  mcrcator  nauc 

17  itaq;acmuccilcvidcmus,qucfitillatmcdia  confcenderet,&orragraui  tcmpcftatc  in-. 

\iz,deq\x^inUntiquiffjiparshtrtdit.pttatur,  tramultum  tcmporis cadcm nauis  non  rc- 

&  adquam  prarfumtioiuris  in  hoc  cafu  rc-  uchatur,  BartJntractjUttfttb.njS.vbi  tamen 

hanc 

■ 
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hancremnulkau&oritateconfirmat.  Vn- 
deputarcm  nonintempeftiuc  hoc  munus 
fuftinere  poflc  legcm  tertiam  &  iequetem, 
ff.de  mort.cauffJonat.itcm  1.  quoticns,C.denau- 
fiag.Ub.ii.ybi  fimiles  cauiTae  rcccnfcntur:  lo- 
jeph.  eJdafcardA.concluf.io74.num.S.  lofefh.Lu- 
douic.deetfiPerufin.}o.fart.i.num.$.UMarant.m 
refctit.  I. is potcifftitm.176.  Tcrtia  conicctura 
eft,ficonianguineiilIum,  vt  mortuum.lu- 
xerunt,  BalcCtyKyingcLdJfin.ff.de  hisqutnot. 
tnfam.argum.eius  textus,tjr  Lgcnero  Sff.eod.tit. 
tytbuLBarloL  ntsm.f.aiiegat,  l.jivictnu,  C.  de_j 
nttpt.&i.detuteU,Jupr.dcrefiit.in  integr.  Pro- 
pius  vrgere  vidctur  L.quottens.  C.  de  naujrag. 
Itb.u.  ^AUxand.confil.4.  num.  7.  Menoch. d.  re- 
med.  4  num.O74.Crauett.con/iL1 27.arcafifs.H0- 
bcrt.<JMarantJn  refetit.d.l ispotesi,num.i62.ff. 
deacquir.velomittend.hered.vhi  plures  ctiam 
alios  modos  probandx  mortis  perfequitur, 
vtettam  factt  B0er.dectf.2S 8.  CMafcard.m  tocu 
fupra  aJlegatk. 

r 

m 

Autbent.  quasafttones, 

Cauflae  cx  quibus  auclor  huius  authenticg 
matcriam  plcnius  &  diftin&ius 
itibustra&arcco- 


capit 


gatur. 


V  M  fcr  prafcntem  authcnticam, 
que  ex  dtuerfis  nouelUrum  capiti- 
busdefumta  videturfraccdenscon- 
!  fiitutto.quocentumannorumintcr- 
uailum  incaujjis  cccUJU,  ty  fiorttm  iocorumtin 
cafibus  ibidem propofitis,  (i  de prajcriftione  agere- 
tur/Ufiniuerat,  corrigatur^  eaque  mffettio  matc- 

fi fimdentem,ty  gemintfuntftonu  occufattones, 
atquefufieft*  enarrationis  in  Codicufrecifuos  ii- 
tuios  difficuUav,mihitantumUberi  temporisnon 
imfcrtunti  vt  traciatum  de  Vfucafionibus  ty 
PrajcriptUnibus,  vtpropofitum  erat,  abfoiuerc^ 
foffim,ddmijfd  tytUd  conJideratione,quodinex- 
flicatione  Codicis,  queeodempertinerent  ,ftpc  c- 
narranda fint,  vt  quodtndeiatturu  exificrct ,  hoc 
modojarctripoffet,  ty  aecurata  huius  nofir£  au- 
thentice,  deinde  l.fin.  expofitiopUniorcm  tracla- 
tum  requirerel,  quam  vtvno  captte  omnia  com- 
mode  comprchcndspoffent,  cxiftimaui ,  me  cx  %/fit 
faifurumeffe  ,fi  difiintfUneintcrpofitafacJoini- 
tio  a  rebuejdcru,quarumrerumvfueapio typre- 
fcriptio  proccderet,autnon  procederet.Jigiliatim, 
tyjefuratie  cafitibus  comfUclcrer,  &  cxfiiea- 
rem,quodeo  dlacriori animo aggrefjus  Jum,quod 
&Mrdu*mutcriaeffct,ty  vttUfftm*,*m*dque*i 
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iUufirationcm  ipftw  flurimum  referret,  nc  iild 
que  intcr  fc  cthererent,  ttmcrc  diutlltrentur, 
ty  dtuerfts  tn  iocis  tretlata  altqutd  offcuritatu 
prstbtrent. 

Quarum  rerum  <vfitcafto  f$pra. 
firtftio  admittenda^  aut 
non  fit, 

CAPVT  PRIMVM. 

Dc  rcbus  facris  &:  ecclcfiafticis,  vclalias 
adpiamcaullam  pertinen- 
tibus. 

Symmaria. 


x    Res facra  vfucapionem  nonaa 

2  Si  adei ftira  dtruta fit  adbuc  facra  mantt. 

3  An  idtm fitji  lom  factrab  boftt  ottupttur. 

4.  KuUa  pofpo  tii  tarum  rtrum,  qua  ccmmercio  fuw 
txemte. 

f  Stipuiationtm  rtrum  facrarum  non  valtre  quam- 
uis  fub  condtttoneconctpta  fit,fi  profanajiant. 

6  Mes  fatra  nullim  tn  bonu  funt,  neque  tttam  tjt pof- 

funt. 

7  lura  tptfcopali*  cum  rebm  facrunibilhabertcom- 

mune. 

8  Res  tcclefiaftica  regularittr  quadragmta  annorum 

prafitiptiontm  admtttunt. 

9  Dtcma  tcclefoaftua  quoque  buiufmodi  im  non  rt- 

fruunt. 

10  An  idem  ttiam  obtintat  in  confuttudinti 

H  An  tn  lonfuetudineintroducenda  minut  tempm  fuf- 
ftciatquam  annt  quadragmta,fifcimia  Pontifi- 
tu  interutneriti 

t x  Etcltfia  contra tccltfiam  ttiam  40. annorum prafcru 


13  Argumtnta  quadam  tx  qui 

ptrichtart  vtdeatur. 

14  Inttreffe  inttr  res patrimonUlts  cUricorum  &  tttlo- 

fiafticas. 

tf  An  cap.  iUud,  dt  prafcriptionibm  ptr  alid  tdpitd  fit 

corrtSumi 
\0    lnttUt&m  cap.fim,  i^.j. 
ty    Vtra  leSu  dxJi  Didac.Couar.reftttutd, 

1 8  luttrefe  iuttr  tura  dieettfii  &  turuditltonu. 

19  lnterpretatiocap.quicunqj,\6.q.). 

20  Emtndatio  Dtdaci  Couarr. 

21  Antttltfid* 
fcriptione. 

11  lnttUtclmrtptU,quod  prtutltgtam  contra  priuilc— 

giatum  fuo  priuiltgto  vtt  ntqutat. 
1  j  An  marim  tnops  fe  tutri  adutrfm  vxorem pofit,qua 

pariegtftattlabortt.  / 
-24  Uagnum  ef[t  difcrimtn  mter  iUa  priuilegia ,  qua 

jpontttonctdantur,&quaad  mterpeUattonm  a- 

Itcuimtnbuantur. 
if  gua  mtra+o.  paffm  ttcltfia funtjttum prtuilegia  tc- 

cltfia  babtrt  videntur. 
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xt  O^idkrufitmpMtMtioepifcepi. 
17  Dtflerentu  inttr  tauffam  immuniutu  &  prafcri- 
fcriptionu. 

1$  Etum  res,qua  ecclejtMcum  Mliu  ctmmunu  esl,  non 
poteslmintrifjpatio  quam  quadragtnUMnnorum 
Mtquiri, 


bus  pugnandum. 
/7  Pratorem  quem  cxcaujfM  immifitonu dommium  con- 
flituerendnpojfe. 

f8  St  ccclcfubcncfitioftMtutivtivtftt,hotcogtturintTA 
temptu  conflttutumfMtert. 


19  AntdemprtbMndumfitfirescemmtdMmdiuifitmem  /9  Son  inteUigttur tniurum tnfirrt,quialtcrt fuum bc~ 

rtctput.  nefictum  denegat. 

30  Bona  pauperum  ntfi  triginu  Mnnorum  mtcruMBo  60  An tcclefiM quMdrttnnii prtf  ripttonea Utgctu r  ? 

McquiriexCMufilongtfltmMpoffeflionupojfunt,&  £i  An  ecclefia  fe  quadrienntt  prafcriptione  defendere 


rMttones. 

}  1  An  quadraginta  Mnnorum  fratium  fufficuti 
§1  In  CMufiu  iuru  auclorttate  exaquatu  quod  flMtuitur 
tn  vno  cafu  idem  etiam  probandum  til  m  reli- 

quo. 

35  An  tdem  proccdat  in  hojpitiu  quibm  agri feues  &m\u 

niiferabiles  perfona  coertentur. 
34  Anad  cauffam  lengioris  prafcrtptitnu  netejfe fit  vt 

buiufmodt  hojpitiaflntconfecrata 
$5  PriuilegiM  pMUperum  nen  tonceduntur  Itco  fed 

CMufa. 

'6  HoJpitiM&pulocMnenemnupriuilegiM  bMberequt 

ectlcfiu  concejfafunt. 
37  VropTiummunutcxccptionuttl  reguUmin  tute  cel- 
locMre. 


pofiit,fi  quid  ab  Imperutort  donatum fitl 


E  s  facras  nullam  vfuca- 
pionem  admittcre,  fc-  x 
doccm  u  r  cx  §.r./nft.  dev- 
]  fucap.  vbt  ghffa ,  Bart.  Bald. 
/0.  lab.nj.Q-2.  Angje.  t.PU- 
tea.Port.MynftjralitJ.vfu- 


capisncru, ff.de  ifttrpAt.ty  iJucap.-ubigloff.BMrt. 
K^dng.Cunun.lmol.  (^uod  vlquc  adco  verum 
cllc  conlliruimusjvt  ctiamii  ardes  (acra  tota 
dirutafit.nihilominuslocus.qucmoccupa- 
ticrat,  f  faccr  adhuc  mancat,&  idcirco  vfu-  4 
j8  viut  iUt  qui  res  eccleju  vendidtt  uuBm  prafcriftio  capionis  aut  prxfcriptionis  rcgulis  alligari 
•tilU  ncqucat:  §.fMcr*jnfin.lnft.dcrcr.diuif.&Acq. 


19  Decimat  in aliena iuecefinemo  ex  quadragintu  *** 

norumprafcriptioneacquirerepoteR. 
40  An  feruimts  a,o.annorum  jpatio  &  praftriptitne 
quunMJtctfciptflit: 

+*  K 

moria  non  txflat, 


car.demin.  Et  locum  habcrcconftituimus, 
quamuis  hoftcs  cius  loci  potiti  fint.Quam- 
uis  cnim  lcges  noftrx  dcclarcnt,  co  cam  lo- 
cum  huiufmodi  profanum  rcddi.  l.cumlocs, 
ff.dcreligioftjrfumt.fun.  Sc  Accurfius  fccutus 


4,1  K«  mobilet  eccltju  qtuute  temporu  jpatio  vfuca-    hancrationcmputct,f  locumclTeprarfcn-J 

ptioni,  tamcn  illum  cius  nominc  non  iniu- 
ria  reprehendiconftituoaloanncFabro  d. 
§.t./nftit.dcvfucMp.  num.tjnfin.  AngcIo,»*m. 
/.  Fuluio Conftant.  num  ^.quod fcilicct ho- 
ftilisoccupatio  non  iufficiat  ad  locum  rcli- 
gionc  libcrandum.  C/of/itjr  /oan.^yindr.m 


43  AuiloresquietumqUMdrMginu  MnnetrtquirMnt  & 
TMtiones. 

4.4.  Diuerfa  ftntentUMjfertorcs,quiftMtUAuttempmiure 

ctutlt  dtfimtum  fufflcere. 
4S  Quid  apptilMttone  ptMfcripitenu  preprie 
turi 


46  Ratio quodresmobiles untumtemporu in vfuupio-  c/emenjnp/eruquejeeletf. & Cloff. incan.pafto- 

neMdmittere  nequeant.  7.  ^uaft,  r<  Hofiitnf  in  fua  fumm.  dc  confc- 

47  icclefiamlafambabtrtauxiltumm  tnttgrumrefl,-  CTMt.cccUfvcl altAr.num.s.  Fulu.Conftantin.d. 

48  ii^^^i^f^jM^^^  ^^W^xNcqucdiainguimus, 

cordumreuocMuda.  quantumtcmporisintcrcciTcnt,  quo  quit 

49  An  eccleftM  &  eptfcopm  femptr  idem  turit  bu-  remfacram,Ytprophanam,dctinuit.cum^ 

btant.  poiTcfTio  illarumf  rcrum.qua:hominumi4 

50  Ecclejuminatlionercdhibitoru&quantiminoru,  commcrcio  cxemtx  funr,  nulla  inteliiga- 
ittm  exceptionepecunu  ntn  numerMU  nibtl  habe-  tur>  Ijgii  vmucrfiti.ff.  dcMcquir.  tjr  umitt.poffeff 


repeculure. 
fi  Ttmpuireflituttonuetiam  iure  Canonice 
niofinitur. 

S*  An  fiMgMturdequauufrotfefienereiecclejuflicMfrM- 

fcriptiodecemannorumlocum  babuti 
S  3  Abfurdum  videri  quod  caujfa pojfefltonu  longtori jpM- 
tio  iuret  quam  proprteutu 


tjr ibid.BMrt.nem.ia^4lcxMnd.num.4\.  Neqs  ct- 
iammiilc  annorum  intcrcapcdinc  conua- 
lcfccrc  p  o  t  c  fr ,  GloffJn  l.fin.  C.  de  vfucMp.  lonn 
temp.quApnlibcrt. &ibid.  SMtycet.  num.  2  Ealb. 
intracf.fuoprafcrtpt.i.  6.p.princ.num.it.  Com- 

mcndat  hanc  traditioncm ,  /.  inter  flipuun- 
,rediHtegrandafinepojfefliencpr*-  ttm,Si.§. purAmjf.de  verb.obltg.  quo  cauctur» 
uiMlocumnonbabere.  ftipulationcs  non  fubfiftcrc  contraftas 

Sf  lufiotmlo&bonafidapo^a,quamuutured»mt-    j  fub ilh conditionc, fi UcmfacerprephAnm  % 

Confirmat 


Digitized  by  Google 


auth.quas  ac~t.&  quxft.quae  rcs vfuc.&praefc.  poC  c.  l  99 

Confirmat  hanc  candcm  cnuntiationcm  quxpius  controuerfix  &:  perplcxiratis  lia- 

ratio.  quod  fcilicct  iuravfucapionis  &  prx-  habcnt,orncm,fincsq-,  cius,in  quantum  r  cs 

fcriptioniscoconlihoinucnta  &cxcogita-  finit,propagcm.Conftituit  Francifc.Balb. 

talunt.vtius aliquod,quodiam rormatunu  d.f. t.i.fart.frinc. num.3.  axiomaf noftrumio 

crat,inperfonapollidcntis,cius,quidefini-  proccdcrc,ncduminprxfcriptione,ied  ct- 

to  tcmpons  lilentio  munitus  eft,  Itabiliant,  iam  in  confuctudine  prxfcripta.  Allegat  ira 

vcliusvni  qu.vlitum.in  aliumcx  conftitu-  (cnticntcmBaidum a.§.<j«asac/terus,num.ts. 

ti  tcmpons  taciturnitatc trasferant  i.fjf. de  itcm Panorm.cap.fi.de  conjuet.num.  11  quod  ct- 

vjurpat.  crvjucap.i.i.cap.  de  transform.  vjucap.  iam  (entirc  \\a\i.r\tutRzxt.l.dequtbu{, Jj.de  Ug. 

1. Jitut,crt  omnes ,  cap.de  prtjcripiionc  trtginta  (jrSC.num.t4.1n/uarcpetifJaJ.1k1d.Kum.44.gto. 
cy  jfuadragima  annor.  Porro  illa*  rcs.quas  rc-  d.capfin.extr.deionfuet.cr  tbid.  loan.ab  ln.vi.nu. 
hgio,  lcgesmorcsv^  hominum  tommcrcio  20.  Uoj/jncap.confuetudo.difttntt.i2.idgfulttri 

6  excmeiunr, f  in  ea  caufla  non  lunt ,  cum  fottft, cap.Cumana.de tletttn 6.  cap.  cum  cetlijia 
nuilius  in  L  onis  cllc  dicanrur, §.iu//ius,/nj/i.  Sutrina.de  cauj/.poj/cj )  & propriet.tap.  cumdt  le- 
dererumdiuij.cyaiquir.car.doin.fj-  /Uberhomo,  mficto.deprabtr.ajh  6.csp fin.de  conjueiud.  ob- 
jf.adUgemCdquit.quod  non  lolumin  laicis  fcruandum  aurcm  hoc  locoeft  Anton.dc 
iocum  habcrc exiftimarmr ,  fcd  ctiam  cc-  Buix. a.tfinJeionjueiud.Cr  tjqutactrcaydeion- 
clefiafticis,cumnccilli  addominium  fCTU  fang.ry  ajfin.Gczad.conjii  rot  num.2s.vcrf.vn- 
lacrarum  adfpirar e  pofli  n  tj.$.nullius,cr  ar-  dectmo /1  dtcatur.  Decxvrj  134.  vijo pitnc*  od  pro 
gum.l.t. §.pcrbanc jf.de reivind.zbiiate  Bart.  ejr  tenuifacultate ,  nume  2  vnj.accedit Jcientta  cjr 
*Ui.  Aliud  autcm  probandum  elfct,  fi dead-  confirmatio.Mafcard contl  424  r.um.36. Crauet. 

7  miniftrationcf  vcl  iurc  cpifcopali  agatur.  deantiq.temp.f.4  tnprtncr.u.  S.  hanc  noftram 
Hdccnimcafuprxfcriptionis  legem,vt  &  ampliationemitamodcrari,vtillilocu cfle 
ccterx rcs ecclciiaftic.r hon vidcntur  recu-  ncgcnt,  fi  fcicntia  f fuperioris  interucniat.  il 
cvifatcargum.cap  auditU.cr  capxumolim,  de^j  Scd  h^cipfaanimaduerfio  in  cnuntiationc 
fra/cript.  Ccrtum  autcm  cft , alias  rcs  ccclc-  anobis  propofitam  mco  mdicio, non  inco- 
fiafticas  pra:(criptionis  impcrium  non  ab-  fidcratc  rciicitur  ab  ip(o  Pzxioxm.d.c fin.nu. 

8  nuerc,fiquadragintaf  annorum  fuffragio  tf.item  laf.d.lJequibtt:  J/.de  tig.nu.4  S.cvmcx 
11  i tatur,hac  auihjtuas jcf.ona.cJe  facrojkncf.  folapatictia  Principis  ccclcfiaftici  tahs  co- 
eccUf.cr ibid.(Jlojfa,Bart  in princ, Bald.num.i.ejr  fuctudo  coalcfcerc  non  fo!car,*>g  c.tumiam 

2 .  tjr tf.  A\xiCx.num.t.S2.\yc.num.t.8cnum,4.  dudum,deprab.idq\3C  maximelocum  habec 
Paul.Caftrenf.iw«w,/.<7  6.  Cxz\\ct.m  tratt.de  in materiaprxfcnprionis  m qua non  muc- 
deantia.temppart  4.§.tranfeo,rium,7.  Alexan.  nitur,quodfcictiadomini  quid  minuar  dc 
cvnfil.s.Ub.\.hicim.conf.44  foHfrinc.  verj.fe-  folcnni tcmporis fpatio.nifi m calu authen- 
eundac$ncU4fto\\o\\\cx\(.tnfuafumm  deprafir,  ticx  malafidei,cJepra/crtpi.deccm  velvigtnti 
rerumimmobil.  §.  hoc  quo  ad  res  Uicorum.  verf.  annorum.  Sccundum  incremenrtim ,  quod 
nunqutderg$eciiefia,capjidaures,&ibid./tnton.  idemFrancifc.Balbus  noftram  alTcrtioncm 
deBHtrJnriHent.Panormit.Felm.ataueUan.ab  rccipcreconftituit.cft.quod  non  diftingua-  % 
Imol.  Fr.  Baib.  tn traclat.fuo  prafcript.part.  f .  irt  mus,vtrum f  ccclcfia  contra  ecclcfiam ,  an  1 1 
princip.  vbiconftituitilludctiamptoccderc  pnuatusiureprxfcriprionis  fefcdcfcndcre 
in dotC Ccclefix,fecutus FclinAcada uresJn  \c\it,c.iltud,d  cqutatndtcante.ef  d.c.dequar- 
princcrBahijnnoueB.tnfitotraclatudedtUot.2i  ta,ejr  t.adaures,defrafcrtft.  Jdcmq;  defcndut 
Probattt  hanc  conclufionemmulti alii tcx-  A\b.  ind.authjjuas  acltonesJnfrtne. Bart. ibid. 
tus.quibus  illud  difcrtc  czvczxvt,c.dcquarta,  etiaminfrinc  BaU.  num.t.  Salycet.  num.2.  Paul, 
e.tUud,cjtudttu,  defrajcrift.2.  Cuman.  deeletf.  c.  Caftrenf.num .6 .Innoc  tloftterf^nton.de  Butr. 
cumecc/ejta  Sutrina,de  cauff.  foffeff.  ejrfropriei.  incaf.Sanclorum.Panormita.Fe/in.inprincJdem 
tap.  olim  cauffam,  de  conf.  Ex  quibus  cdocc-  Hojitenf.d  tit.deprafcript.  rer.mmobtt.§.hocquo 

9  mur,  nedum  ptardia,  fcd  &dccimas  f  ec-  adres  Uticirttm.  verf.t  ettio  itiam  reouiritur.  Did, 
clefiarum  in  hanc  caUfTam  deduci  polTcdd  CouarrJn re/e6lJ.capfoJJtjJor.p«rt.?.§  2.num.r. 
quibus  inluo  locodifleruimus.  Nonabsre  iafd.authjquasadiones,rum.ii.  Scd  huic  no- 
erit,fiiccutusmorcmnoftrorum  interprc-  ftrarpofitionimultaf  rcpugnare  videntur, 
tum, hoc  noftrum  ptonuntiatum  idoneis  quae,vtthefisnoftra  in  tuto  collocctur.re- 
Jegib.  &  exemplis  illuftratum,  vt  quod  vcr-  pellcndafunf. 

borum  compendio  completbrur,  cogno-       Obftar Cniminirio  cap  r.ejr2.fraju/um,q. 

fci pofiit  acccflione  aliorum  excinploium,  i.caujf.16.  tnfin.  quod alias  incipit./i!««r//, ixu 

I  x 
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hxcvcrb*.illudetiamannec7ipi4cuittvtfi,qued  d.c.-fifiud)depr*jcript.iuBaib.d.tec0)ejm  Didac. 

Abfitfacultatesctclefu.net nondiscefisabatiqui.  Coturr.inretecUt.c.poJJejf§r^.2.§.2.  Non mu- 

buspeJftdenturepijcopis,iure  fibivendiccnuquod  tat,quod  nobis  omniftudio  anniredum  fir, 

triennalis  kx  conclnfit.  J^aia  6-fi/torum nojtrorit  vt  lcgcs  &  canoncs  conciliationis  fxdcre 

Prineipumitaemanauit aucimtas.  componamas poi'ms,c.cum  expediat,dectecf. 

Sccundo  cficut,d.uufi.t<f.q.j.  in  hxc  vcr-  in  6.  quam  vt  intcrprctationc  noftra  rcpu- 

ba:  Stcut  dicecejin  aticnam  trienalispojfcjfto  uliit,  gnantiar  ccrtamcn  augcamus.  /.  2.§.percen- 

iu  terrttorii  conuontum  non adimitur.  trarium,CJe  vetattr.enuci.  aut  aliquid  tcracrc 

Vrgct  certio  c.quicunar,ead.q\jof  czuctur,  antiquatum  dieamus,contra  lpr*cipimtts,§. 

quodquicunqueepiicopusaltcriuscpifco-  fin.C.deappcllat.  Rcfpondcmuscnim.in  rca- 

pi  diceccfin  pcr  triginta  annos  fine  aliqua  perta  huiusconcilij  pertinaciam  dcponen- 

intcrpcllationc  poifedcrit,  fccundumius  chxt\c^c,arg.l.ii7.continuus,§.cumiu,g.de^ 

lcgis.cius  no  videatur  efle  diccccfis  ,admit-  verb.obiig.ejrd.§.percontrariam.  Plus  itaquc 

tcndanoncfta&iorcpofcentis.  ncgotiinobisf  cxhibere  poccrir,f./fir«/,  de  *7 

Quarco.quodconftcc  cxi.fin.C.de  Jacrof  quofuprametionem  fccimus.cumdiccce 

ecckj.  ccclcliam non  fummoucri ,  nifi  ccntu  fin  alienam triennali poflcflionc amitti  co- 

annorum  prxfcriptionc.  tendiccerritorij  autcm  conucnturo  non  a- 

Quinto,quod  nouclla vndccima ncdum  dimi.  Abfurdum  cnim  iudicari dcbct,  faci * 

Romanxccclcfix.fcdomnibusaliisidcon-  liusinfligidamnum  diccccfis,  quam  tcrri- 

ccffum  vidcatur,vt eorum  ius  lacdi nonpof-  torij, cum  tcrritorij  poilefito iurisdi&ionis 

fit.nifi  centum  annorum  exceptione.  poflellione  faltcm  ptqimttatj.pupiitttt  §.ter~ 

Scxto,  quod  cum  duo  xquali  priuilcgio  ritoriumjf.devcrbjtgn.TotC\th\iim rci uiue* 

muniti  c6currunr,ccflcc  Vtrumq;  tfedft  mu  ftigatio  virum  non  vulgari  fubtilitatc  &  a- 

tites,ff.deexcuftut.  cumine  prxdicum  Didac.Cauar.  ind.  reteff. 

Scptimo,  quod  curri  ccclcfia  (c  contra  c.poJfcJfor^p.2.§.  2.num.  t.  vbi  oftendit  huius 

5>riuatum  dcfcndat  triginta  annorum  prx-  capitis  lc&ionem  antea  viciofiflimam  fuif. 

cripcione,« platuit,&cpoHquingentos,i6.q.j.  fc,&  cx  cocilioTolecano,  vcfupracommc- 

ejr  c.  Sanclorum,depr*fcript.  idcm  quocjuc  vi-  morauimus,refticucam  eflc.Vixenim  rcddi 

deacurprobandumcflcin  cafudiucrfo,^»  racioncm  pofl'e,quarc  conucntum  tcrrito- 

Lfin.Caefrutl.rei  vindie.  rij  non  dicamus  adcmtum,  nifi  ita  rcm  mo- 

Quod  ad  lcrupulum  primo,  (ccudo,  ter-  dcremur  vt  conftituamus ,  quod  fi  epifco- 

tiolocomotum  attinet,  Hoftienf infuafum.  pus  alienxdicrcefis  partem  pcr  triginta  an- 

tit.de prajcript.rer.immob.  itaillum  cximen-  nospoflcderic,illamvidcacuracquirerepcr 

dum  ciTe  arbitratur,  vt  refcratur  tria illa  ca-  prxfcripcioncm,  co  modo  quo  poflcdic,  vc 

ic  pitaf  fuperiuscomcmorataadrespatrimo*-  fciliccciuracpifcopatia,inillisecclcfiis,quc. 

nialcs  clcricorum.Cxcerum cumhxc (blu-  iam xdificarx crant,nancifcatur,in illis  cc- 

tio  manifcftam  vim  vcrbis  inferrc  videatur,  elcfiis  aucem.qux  nondum  inftitucx  crant, 

•  non  immcrito  illam  rcpudiandam  eflc  cxi-  non  idcm  obtincrc:  Huius  vcro  intcrpreta- 

ft  imamus:qua  in  coditionc  ctiam  cflc  con-  cioni  fuam  au&oritatem  coftare  pofle,  fi  in- 

ftituimus  tc(t)onC\oncm\z(oms  d.auth.qua*  tcgrafententiaconcibjTolctanicxf./^.rc- 

afliones.n.tj.  cxiftimantis,  c.pidcutt.cad.caujfi  pccicaponderccur,  verbaaureeius  cap.hxc 

t6.qj.  eflc  comcntum  ipfius  Gratiani,&  ita  c^c\ ftcuttrimnatispoJfejftodieectftnatienamtoU 

in  conCcxcu  irrepfiflc,  quod  alias  ncmo  fefc  titt  iu  territmi  conuentum  non  adimtt,  ideoque 

cx  antinomia propofita cxpcdirc  poflir.Na  noua  bajitica, qua  condiufucrint,  adeumprocul 

vt  Fr.Balbus  rc&e  animaducrcic,  noh  opus  dubiopertinebant  epiJcopum,cuittsconuenttts  ejfe 

fuic  in  re  euidenci  huiufinodi  flu&uacione  conjliterit.  Huiusle&ionisprxcerreciracio- 

auc  cmcndicaco  fuftragio.  Duplexenim^  nemd.c6cilij,au£coremefleBurckhardum 

cofidcracio,  quidquid  indc  difcriminis  iin-  \Pbrmacienfem  cpifcopum  tibj.  decret.  cap. 

pcndcrc  poccracdifcuciet&omncm  renv»  /f/.quicencum  pcne  annis  Gracianum  z- 
tranquillam  reddcc.  Prima,  quod  c.platttit,  catc  anceceflic.  Confticuo  periculofum  cf- 
vc  re&c  fcnfifle  vidccur  Hoft.  &  p  oft  Glofl*.    fe ,  au&oriraces  a  Didaco  Couarruuio  iru 

Archidiac.nonloquacurde  rcbus  ccclefix.  medium  addu&as  cemerc  impugnare,  il- 
fcd  alioru.  Secunda,quoct  cij.  &quicunqi  lud  camen  obicer  nocandum  ccnfui ,  po- 
emedacioncm  fuam  reccpcrinc  a  pofterio-  cuiflc  lcc^ionem  dicli  capitis,  ica  vc  con* 
ribus  Poncificuov  &ccclcfix  faaOioiubttSi    cepcum  efle  nuper  propofuimus  ,  finc-> 

ttuaten 
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auth.quas  a&.qux  rcs  vfuc.vcl  praefc.acq.pof  aut  non  pof c.i.  ioi 

multo  ncgotio  dcfcndi ,  fi  fccundum  dcfi-  qui  cadcm prxrogatiua  f  fubnixi  funr,  dc  -  i t 

J$nitioncm.c.diUc7us,deo$c.orMn.intcrfditx-  bcamus  in/piccre  cauflam  poflidcntis,  dc 

cefin,  &  iurisdi&ioncm  diftingueremus,  cuius  ia&ura  &prxiudicioagicur.  /.verum, 

vt  is  >  cui  cx  prxicriptione  quxlita  eflcnt,  §jtemquaritur.  ttem  Ug.12.ff.  demaior.  in  inte- 

qux  ad  lcgcm  diorccfanam  pcrtincbant,  grumreftitut.ita  Bartol.djtuthent.quat  aftionest 

nonftatim  blandiri  fibipoflit,dchis,  qux  num.}.&4-Bald.num.j.&2.Salycet.num.3.& 

ad  lcgcm  iurisdi&ionis  rcfcrenda  funt,  4.CaftrenjJum.6.& 7.laJonnum.i.ii.t2.i3.EaU 

vt  eodem  loci  ctiam  mcmorix  prodide-  dmtnl.fin4l.exqutlttiscaujftsmai0r.inintegr.re-- 

runt  A bbas  num.  $.  qui  hanc  diftinttionem  ftit.  y^ibbas in  caf.  ad aures.de frajcrift.  num. $, 

latc  pro(equitur./»Wf ent.in  verbo dtcecejani.  itemcaf.infrafintia.de fr0bat.num.3j.  FeUnut 

JmoU  num.$.  Feiin.  num.  S.  Confcqucns  cflc  ibidem  numero  29.  Phittfpus  Dettut  numero  5/. 

1*  vidctur,vttoIlamuscruccm,tquxcx  cap.  Pratcr  hanc  rationcm  incurrit  ctiam  alia 

quicunque,  16.  quaft.j.  fixa  eft,  qux  fane  tanto  infpe&io,  per  quam  difficultati  motx  quis 

intolcrabilior  iudicari  debct,  quodfi  tcx-  mcdcri  poflit,  quod  fcilicct  is,qui  ad  prx- 

tus  vcrbaintcr  fc  comparemus,  mutuunu  fcriptionis  commodumanimum  fuum  ad- 

&  intcftinum  vidcantur  centincrc  difli-  iecit,  non  dcprehcndatur,  fiue  ius  ciuile, 

dium,  qua  dc  caufla ,  vt  hanc  ipfam  con-  fiuc  Canonicum  fpe&emuS ,  ad  hanc  prx- 

tcntioncmdirimat,idcm  Didacus  Couar-  rogatiux  cauflam  pcrtincrc,  vt  citeriori 

ruuias exiftimat,  lcdionis  intcgritatcm  rc«  tempore  aliam  ecclefiam  excludat,  vnde 

ftitucndam cflc  cxvetnflimorurn  confilio-  iurc  communi  niticogitur. caf.illudt& caf, 

rum  Tolctanoru  libro manufcripto ,  quod  ad  aures,  cafJequarta, extra ,  dcfrafcrtftio.  ita 

fc  in  D.  Francifri  cornobio  Tolcti  vidiflc  do&ores  fupra  dcfignati,  quibus  acccdit 

&  vcrlaflc  commcmor.it ,  vc  fcilicctcmen-  Didacus  Couarru. tnreUc7.dic7.caf.foj/efiort 

20  dctm  z&hnncmo&um:  quicunquef  efijcofus  farte  2.§J.numeroquarto.  Qux  tradicioet- 

aUeriuteftfcofidtwcefin  fcr  trigintaannos fine_j  iam  &  ex  aliis  cauflls  coniirmari  potcft» 

aUqua  interfeltationefojfederit ,  sdmtttends  non  Prirao  quod  rcccptum  fit .  maritum  ino- 

tiicontra  eumstliorcfofccndi.  pcm  non  poflc  icie  tueri  exccptionc.  vt  iri 

Quartum  argumcntum  confutabimus,  quantum  f  facerc  poflit.  conucmatur,  £  4j  ' 

fiingeramus,quod /^W.decentumanno-  vxor  ipiius  dotem  rcpccens  pari  cgeftarc 

11  rum  f  prxfcriptionc  cautum  cft,  ld  per  laboretatqueconfli&erur.  BsUUtsl.Jiqutijf. 

authcnt.  quaJ  acJionet.  Cod.  dt  facrojancTis  ec-  defsclis,  Feiinjn  caf.  dilett.  de  exceft.  idem  Ut- 

clef&  mucU.136.  decccUftsft.  tit.$.fro  temfora-  dac.  Couarru.  d.  §.  num.  4.  verfhmc  ettam  dedu- 

Ubus,  rcfcindi  atquc  abolcri,  &  fi  quis  in-  Mur. 

ftct.  alicnum  a  rationc  cenferi,  quod  cum_,        Septima  obict"ho  diluetur ,  fi  memine- 

ecclefixpiusfauoris&prxrogatiuxdebea-  rimus,  interefle  inter  priuilcgium,  quod 

tur  quam  reipubl.  vt  conftatexcap.  fpontc  f  &  motu  proprio  ab  Fmpcratore,  x* 

reftitut.in  integrum,  &  eaf.  t.eodem  tttul.  in  6.  vel  au&oritatc  lcgum  &:  canonum  conce* 

JEuerhard.  Nicol.  in  Uco  s  rer.  ad  eccleffeUfiam  datur ,  an  vcro  id  ad  interpeliationem  ali- 

eauJJam.BartoUit,K^ngeUss&aUicL>£fores,l.res  cuius  fiat ,  hoc  enim  cafu  locum  habcre 

fublua,  Cod.ex  quibu<  cauffts  maior.  in  integr.  re-  dicl.  l.final.  Cod.  de frucltb.  ejr  cxfenfi  in  tudic. 

ftitut. nosinprxfcntianihilaliudrcfpondc-  argumen.Li.& 2.fi  quod  quijquc  tur,  altero 

bimus ,  quam  eius  rei  difceptationcm  fuo  autemnon  habcrc,  nc  illud  auod  fauorc  a- 

loco  fcruan,  cum  dc  prxfcriptionc  prx-  licuius  conceflum  fit,  in  odium  ipfius  re- 

diorum ,  qux  principis  fi£  rcipublicx  lunt,  torqueatur,  Ug.  quodfauore.Cod.  deteg. &fe.  L 

agetuf.  munieefs.jf.ad  municifal.  ita  cnim  rcpudiata 

Quod  ad  quincum  argumentum  atti-  fentcntia  Alberici  poft  gloflam  confti- 

nct ,  illud  fubmoucbitur ,  fi  qux  in  prxfa-  tuunt  Bald.  numero /ecundo,Caftrcnfis  nume- 

ftione  noftri  opcris  numero  fexagefimo  nom,  ro  fexto ,  Salycctus  numero  quarto ,  Iaibn  nu- 

dc  eadem  conftitutionc  diflcraimus,  pcr-  mero  decimoquarto,  Hotticnf.snfumm.ttt.dcs 

pendantur,  &  qux  mox  copiofius  dnTe-  fra/crift.§.quaexf^antur,  Abbas  &  Ioannes 

rcmus.  ab  Imola,  ltem  Fchnus  tncaf. Sanflorum , de 

Tclum  fcxto  loco  cxcuflum ,  non  facile  frafcrm. 
quis  retulcrir.nifi  mcmona  &  iudicio  com-        Hoc  noftrum  pronunriatum  nondum 

plccUmur,  quodcum  traclatur  dc  duobus,  intra  hos  fines  verfatur ,  fed  aliud  adhuc 

1  3 
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io2      Gommcnt.  ad  Lib.  I.Cod.  Tit.  de  Sacrofandl.  EccIcC 

additamentum  recipit ,  vt  fcilicct  locum_,  prafiript.  numero  duodecimo  & detimotertiofe- 
habcat,  nc  dum  in  ipiis  ecclcfiis.iecundum  /.  numeroJexto,vbi  eandcm  matcriam 

diftindionem  fupra  a  nobis  propofitam^,  diifuie  profequitur yextr.de pra/cript.Idcmte- 

t j  f  &  prxdiis  ccclciiafticis ,  fcd  ctiam  in  qua-  Hm  c.adaudicntiam,numero dccimojepttmofr*- 

draginta  pflibus ,  qui  in  circuitu  ecclelix  terea  cap.cum  oUm,numeroJecundo &tertio,Lu- 

matricis  lunt,  capficut  antiquitus,  i7.  quaft.  4.  doutctu  Roman.  confilto  treccntcfimo fexaocftme- 

&  criginta  pailibus,  quibus  alix  ccclefix  dc-  none,  argumenJtct.text.fi  eo  tempore,  de  arbitr. 

finin  &  circumfcribi  (o\ct\t,cap.quisquis,t7.  item  cap Jecundo, de  refiitutione  tn  integrum,  & 

2uaJl.a.  ^fbbas,Hcnrich.  Boick,  in  cap.  eccUfta,  cap.  cum  oUm ,  de priuiUgiis ,Jub  Decian.  confil. 

e  inrcimmunit.  Sytuejler tnfita  fumma  ,in  vcr-  voluminisJecundi,reJponJione  oftuagefima  quar 

botmmnnitas,  inprincip.  Oldrad.conJtUo  qttin-  ta,numerovigefimonono,Sr/uefiertnfuaUtmm. 

qu.tgcjtmoqmnto,  vbi  confticuunc  hunc  cc-  in  verbpraJmptto,numcrofeptimo,verftc.quin- 

clclixambicum ldcm  lmmunitatis  habcre,  tum fictiamUicus.lafonlficmancipati.Cod.d<^j 

quodccclefiaip(a,&:quamuishuiciuri  per  coUat.numerodecimoJcpttmojmotaincap  adau- 

confuctudinem  multarum  prouinciarum  dtentiam,deprafcript.Panziroius ,confiitonona- 

dcrogatum  fit,  vtpoil Ioannem  Igneum,  l.  t.ff.  gefimofcxto,numerotrigefimo  nono,  ^AUxander 

ad  S.C.  Syllan.  num.$8.  tefiatur  Duacus  Couarr.  Ub.4.  confiL  centefimovtgefimofecundo,vifopun- 

vartarumrefo/utionum,Ub.2.cap.2o.numcrofe-  f/o,  num.decimofiptimo,quopcttmcm,quod 

cundo,  (1  ius  immunitatis  fpcccemus,  tamcn  fcriptum  rcliquit  Panormitan.  in  cap.Jinal. 

ncgari  non  poteft ,  quod  ii  in  coniccrario-  circa  Jin.  de  iur.patron.  quod  ii  ius  patronatus 

nc  ccdefix  huiufmodi  ciuitatis ipfi  adfcri-  fic  alicuiusecclcHaftici  &  laici.non  pofleil- 

ptus  iic  in  caufla  vfucapionis ,  &:  prolixi  lud  ius  a  Iegato  de  latere,  v»l  ipib  Poncifi- 

rcmporisdefinitionisidcrapiobandumef-  cc,  in  aliumconferre.nclaicoaliquodpre- 

fc.  Vndcetiam  rainime  dubicari  conue-  iudiciumirrogctur.  Cui  aflcntiuncur  Feli- 

i<?  niet,  an  idem  f  in  palatio  cpifcopi  fcr-  nus  in  traclat.quando  /itera  ^yfpofi.numero  4 

uandum  fit, cum  palatium eandem  prxro-  poii  Fredcricum,CaUUr.  Dominicum  ab  iUo  a/U- 

gatiuam  pro  fccuritatc  confugicntium  ha-  gatos.  Rochus  Curt.intraelat.  deiurepatronat  in 

beat;  quam  ccclcfia  ipfa,  cap.id  conjlituimus,  verboius,  au*(l.7.  Cui/he/mtu  ChaJfador.dectf7. 

t7.  quaftion.4.  &  ibidem glojfa.  atque  K_yfrchi-  Hteronym.Gigas  depenftonibus.quajl. 24.  Petrut 

diac^fbbasdicrt.cap.eccUJia,numeronono,Hen-  Rebuffdenominat.quaft.decimaquinta,numero 

ricctrcafin. qux  res  omni  difficulrace  carct,  Jeptimo.Didacus Couampratficar.quxjlion  cap 

fi  cpifcopalis  domus  intra  ambicum  a  no-  }6.  numero  quarto.  Cxcerum  hxc  doclrina 

nobis  dehgnatum  excitata  fit,  vel  fi  ialtem  modcrationcm  rccipcrc  poteft  cx  natura 

capcllamhabeat,fccundura  dctinicioncm  reipoflcflx.vcfi  commodamf  decifioncm  19 

Archidiacon.  dicf. cap. confiituimus,  circa fin,  rccipiat.finguli  iurc  fuo  vtantur.  Jta  diftin- 

&  Laurentii  de  Rodolphi,  /nnocentii  atque  Ho-  guit  Angcl.  &:  Alberic.  dtcJ.  Ificommunem  ff. 

fienfis  t.cap.interalia.extra, deimmumt.ecdefia.  quemadmodumferuit. amittat.  Fetinus  dicl. cap. 

item  Oldrad.  confiLquinquagefimo  quinto,  quc4  primojtumere fixto.verfic.Junt  autem  pradit/a. 

frcqueci  confcnfu  rcccptum  efle,  idcm  Di-  Specutatorintttuio  decUricoconiugat.  verfi.quid 

dacus  Couarruuias  loco  fupra  attegato  *  com-  / clericus,  Ludouic.  Romanus  conftUo  centefimo 

xj  memorat.  In  caufla  autem  f  prxfcriptio-  nenagefimoqiunto,PhiUp.Dec.ifiemancipati  C 

nisnonatbitrorintcrcflc,quolocihuiuf-  decoUat.num.s. 

modi  baiilica  exftruda  fic.  Si  enim  nulla        Quinto  cedit  in  cumulum  noftrx  de- 

resccclcfiaftica»  qux  folo  continctur,  mi-  finitionis,  quod  qux  dic>a  funt  dc  rebus 

norcm  prxfcriptioncra,  quam  quadragin-  ecclcfix,  illa  transfcrri  poflint  &  debcant 

taannorumadmittit,quopa«ftoilludinpa-  ad  cauflam  paupcrum,&alias,t  qux  P''e  \o 

latioepifcopirccipiemus.  tatem  ampleduntur,  tcxcus  cft  nouella 

Quarto  hxc  noftra  enuntiatio  ad-  ctntefimatrigefimaprima,eap.protemporaUbtti, 

huc  alia  acccflione  locuplctari  poteft,  vt  vbi  illud  obfcruarunt  Glofla,Godofrcdus! 

i8  idcm  ctiam  t probcmus,  in  re,  qux  ccclc-  Cuiacius » Bartolus ,  Iafon ,  iUh  §.  quas  a- 

fix  cum  aliis  commimis  cft » argumen.cap.fi  ffiones.  Codic.  de  facrofanths  eccUfiu,  numcr» 

eo  tempore,  de  arbitr.  item  l.fi  communem.  ff.  primo,  SaUUu  ibidem  numero  tcrtio,  lajhn  in  §. 

quemadmodumferuit.  amitt.  ttem  Lfiis  quidues.  exmaUficiunum.  So.  inftit.  de  ac7.  Panormitan\ 

fdc  tibcrat.  Ugat.  v^bbtscap.adaudicniiajU-j  eap.fetnnl  deprafcript.numer.  u 
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auth.quasa&.quaeres  vfucap.&pracfcr.aurnon  admit.  103 

numtr.  4.  Ludou.  Roman.  conftl.  69.  Balb.  in  matern.  allatum  cft,  difpar  enim  filii  &  pau- 

m  trad.prtjcript.  i.p.  f.p. prtncnum.  j.  T/ra-  perum  eft  condiiio  ,  cum  hi  defcnforem 

qutl.  tn  tracJ.  deprtuiUg.pu  caujfit  priutl.  109.  iuum,  quiagcrepoflit,  habcant,  illcnon 

qua  inrc  licet  AntoniusdcButr.<#tf.w^tf.  habcat ,  quoad  patcr  fupcrftcs  cft.  Ac- 

jttund.  depra/cript.  conftituac.  huiusmodi  ccduncdcindc  illa  argumenta ,  quae  fupra. 

pauperes  non  polTc  repclli  praefcriprio-  p.j.capit.jjtum.)i.  ordinc  congefll  Hatce- 

5  iuc  f  quadraginca  annorurrL, ,  quod  fci-  nusadargumcnca  Anconii  doBucrio,  quac 

licct  lex  ciuilis  in  prjciudicium  cauf-  eciamrcfcllic  Frid.Scnenf confii.ror.quihA- 

(x  pia?  ,  quae  ad  fbrum  ccclciiafticum  Ctcnus  vc  prarclarc  in  iua  propugnacionc 

percincat  ,  nihil  poflit.  conftitucrc  ,  conftiterit.itafanenonmediocrcmlabtm 

quodquc  paupcribus  ,  cum  fmc  inccr-  contraxir.quod  praefcriptioniscauflam  ad 

tis  ,  nullapraclcriptio  cedat.  argument.  leg.  tnginca  annos  rcuocanc,  cum  aducrfctur 

/.  Cod.  debon.matern.  ttem.  leg.Jicut.  tn Jin.de  comparatio  piar  caufla:  &  ipfius  cccleiia:. 

prxfcript.  triginta  vel  quadragtnta  annornm.  &  §.pro  temporalibus ,  T^ouet.  rjr.  ciufmo- 

Ug.  cum  ntttjfimi  §.pen.  eodem tttul.  Tamcn  di  Fnderici  commcntum  planc obterat  & 

prasfcrcnda  mihi  eiTc  vid  tur  opinio  Ab-  proftcrnat. 

bacis  ,&  aliorum  quos  rcccnfui  Quamuis  Ex  quo  cognouimus,  quidiuiis  inpia 

cnimpaupcresagere&experirinequcanc.  cauflafic ;  facilc  adfcquimur  ius  hoipi- 

camen  propterca  adcmta  non  cft  facul-  tiorum  publicorum-,  ,  \  quibus  argri  , 

tas  cxperiundi  ipfi  cpifcopo  ,  vt  conftac  fcncs,  pupilli  parcntibus  orH.  &:  id  gc- 

cx  Ug.  nuUi.&  Lfi  quU  ad  decltnandum.  Co.l  nus  miferabilcs  pcribna:  ,  cxcipi  atquc » 

de  eptjcop.  &  deric.  aut  illi  cui  tcftator  cius  coerccri  folent,  non  cflc  ieparandum ,  id- 

t  i  curam  commiiit    Hinc  eciam  ani-  quccdoccmurcxccxcuaperco.  l.omma pri- 

fnaduertimus  praefcriprioncmnoccrcmi-  mUgta.c.deepi/cop.&cUru.  vbi Bart. & Salye. 

Jiori ,  quamuis  ipfc  nullam  a&ioncm  in-  in  pnncip.BaUl.&K_Alberic.itemCafiret<finum. 

tcntarc  poflic.  Ug.  ficut.  Cod.  de  prafcript.  r.Pomat.  inaddit.  ad  Bart.  Petr.  ^fnchar.in 

triginta  vei  quadraginta  annorum.  Idem  e-  cUm.dtfendio/am  deiud.  Abb.  incaptt.de quar- 

ucnit  quoquc  in  cauflam  ccclciix  ,  quas  ta,  Fetw.  tbtdem  numer.  2.  Ludouicus Eoman. 

liccc  pcr fc  nullam  a&ionem  inrcntct, ta-  conftl.427.  Anton. dc But.lt ann.ab Imoi.&  Abb. 

mcn  excaufla  praslati  damnum  pradcri-  incap.nulli^derebuseccUf.ntnaiien.ldtmPanor- 

ptionis  fcntit.  mttanus  in cap.acctdenttbus ,  dt priuilegiu  ^A- 

3  t    Nequc  ad  rem  pertincc ,  quod  iurc  f  Uxand.  corftl.  tjo.numer.j.  Guid.  Pap.  decifton. 

canonico  non  cam  apcrca  de  pra:fcnpri-  1X7.  Curt.  Juntor.  conftho.  20.  in princip.  Frant. 

onc  rcrum  ad  piam  cauflam  pcrcincnci-  Baib.ip.  ^.p.princ.  numcr.O  Bald.Ug.fi  quis  ad 

um  iic  dcciiio ,  vt  diti.  §.  in  temporaiibut.  decUnandum.§jntmntbuf.num.  21.  Cod.deepiJ. 

drUg.jM.Cod.dtJacrvJanc7.eccU/!  Sufticit  &cUric.Archtdiac.cap.r7.qu*fiion.4.cap.dcfiai- 

cnim ,  quod  ctiam  iurc  canonico  harum  unt  Aiexand.  conftLg.num.t.  Ub.  2.  Specut. tn  tit. 

cauflarum  in  gcnere  fit  fafta  comparatia  defiat.monach.verf.37.  Dec.confil.4S9.in i.dui. 

tapit.  accedenttbus.depriutt. capit./tcund.  dere-  gloJJa&Ioan.And.idtquia  contingit.de  reUgiof 

fiitut.inmtegr.  Ubrfixto.vbi  Ioann.^fndr.cap.  domib  &  ibid.  Petr.  deAnchar.  AUxand.  confii 

reUtum.de  tefiam.  t90.ttb.6.num.i$.&  2$.&Didae.  Couar.  var.rc- 

Ec  fccundum  communcm  doctorum  folut.Ub.2.c 2).nu.4.infin.  ccxcus cft  cuidens, 

opinioncm  argumcncum  vcrinquc  a  pia  quiqueincauillacioncnonincidanr.  cap.ad 

cauflaad  ccclcliam  ,  &:  concra  ,  procc-  htc.de  retigjontbus.  & tbtd.  Innocen.Hofiicnf. 

dat,  NicoUui Euerhardi  in  Uco  ab  eccUfia  ad  Anton.dc  hut.lmol.  Panormitanthitemcapit.de 

piam  caujjam ,  qtiodque  res  ica  comparata  Xenodochiiseodemtitui.Buerhard.  Prtfesin  fuit 

fit ,  vt  ccclefiaz ,  fccundum  dubium  eu cn-  Uc.Ugat.in  iocab.  eccicfia  ad pia  Uca.    Hic  au- 

tum,  &  Iucro  &  damno  cflc  poitunt.  arg.  tem  animaduertcndum  f  cft,  quod  licet  »4 

Ug.  de  fideicommijfo.  Cod.  de  tranfacl.  quo  ca-  Bal.  in  authen.  hociusptrretlu.  CJt  facrofitncl. 

fu  lcgcs  iccularcs  ctiam  in  foro  ccclcfiafti-  ecciefnu.  \o.& i2.&ibitLiUx.inapofiiLitem  Ca- 

corepudiari nonfoleat.  ^bb.incapitjeccU-  firenfis num.2 .Felin.d.cap.dequart*num.$Jtem 

JU  S.  CMuri*  dttonfiitutjtnm.  if.  FeUn.ibidem  num.  9  pofi  CardinaL  Im.  P.  dt  Ancharan,  \reU- 

numtr.it. ImoUnumJ.Decjtum.27.  Nonmu-  tm  ^Atexand.  ctnftt.  120.  fuper  eo  quodqmt- 

t2ticixxoddcBiohmiiuscxUg.r.Cod.debo».  ritur  Ubro  primo  ,  numero  tertit ,  Htfiienf. 

I  4 


Digitized  by  Google 


io4  Comment.  Petr.  Gilkcnii  ad  Lib.  I.  Cod. 

tnfumm.dc rtguUr.  §.t. Dtmin.de S.  Gemin.c.  gnoperc s  conrendcrim ,  an plane idcm in 

zMrefit.intntegrum.  Itb.  6.  K^ing. confiL  ttj.  huiusmodi  hofpiciis  probandum  ficquod 

i^inton.  Canonic.  F.  Balb.  d.  l.f.  ^.p.princ.nu-  in  ccclcfiis. 

mcr.  7.  confticuancpriuilegiaecclcfiaenon  Enimucro  rcs  ipfa  fuggercre  videcur, 

indulgcri  illis  hbfpitiis  ,  quae  au&oricate  talia  hofpina  non  prodeile  t  ad  refugi-31 

cpifcopi  inftituta non  funt  arg.  §.  Jiyuis au-  gium  alicuius  vel  ad  afylum  in  caulfis  crt- 

t'cuolucrit.noujsi.ejr§fiquis  injita  dmottem.  minum  ,  vcl  aeris  alicni  prarbcndum,  fe- 

CodjtdhacdercUg.domtbusjtcmcUm.  quiacon-  cundum  difpoiitionem.  capjnteraUaMim- 

tigit.§.fin.  quodvlcra  auttorirarcmepifco-  munitateeccUJia> ,  aut  alicnationc  omnium 

pLrequircrc  vidctur,  vt  altarcabcpifcopo  rerurn,  quae  cidcm  horpitio,definica  funr, 

confccratum  habcat,  tamcnillorumvcr-  ipiius  mbdcratoris  denegahdum  ,  nccx 

bamcritomoderationcmrequirunt,cum  huiusmodi  interprctationc  incidat  in 

inficiari  nonpoflimus,  huiusmodi  hofpi-  graues  pccnas  iurc  dcfiniras ,  dc  quibus 

cia  ad  pios  vmsdeftihata,fine  vlla  diftin-  diflerui  in  §.  facrst  ,  injittut.  dt  rtrum  di- 

&ionc,  an  confecrata,  an  vero  non  fint,  utj.  c~  acquir.  earum  domin.  admifla  praetcr- 

parcm  fauorcrh  requirerc ,  quem  legatis  ca  ea  confidcratione ,  qubd  teftator.dum 

&  fideicommiflis  in  vfum  paupcrUm  tri-  illum  euincit  a  iurisdicrione  epifcopi  fi- 

butum  eflc  commcmorauimus  ,  maxi-  lcntio  conccflifle  vidcatur,  vt  libehorem 

me  aucem  in  caufla  praefcriptionis  ,  in  de  his  rebus  difponcndi  ,  quam  alii  ha- 

qua  huic  diftindnoni  lecum  non  cfle  a-  bercnc  facultatem  ,  fatis  nobis  in  prxfen* 

pcrteprofitctur  Abb.  incapit.  acccdenttbus  ti  difccptationc  cft,  quod  cauflamprae- 

dt  prtuiUgtis  ,  &  K^ibbatem  ftcutus  FeUnus  icriptionis  a  tali  impugnationeaflcrucri- 

eapit.de  quarta  numer.  30.  Extorquct  ctiam  mus. 

huiusmodi  dccifioncm  ,  fuperius  a  no-  Ha£tenus  in  cxcuticndis  regulae  no- 

bisrclacaiurisdefinirio,  noninuideripau-  ftrae  viribus,  &  vt  quam  late  ea  poterat, 

pcribus  ,  quod  pra:rogaciuae  ccclcfiae  iri  complc&cremur ,  occupati  fuimus  :  rc- 

caufla  prxfcriptionis  conccflum  fit,  rcpc-  liquum  cflc  vidccur ,  vc  hanc  noftram  e- 

tiquc  ex  difto  loco  poterunc  au&ores  a  riunciacionem ,  quae  ex  plcniori  fcrmone 

nobis  dcfignaci.  His  finicimum  cft  ,quod  incidcre  in  aliquam  abfurdicatem ,  vel  i- 

literarumohumentis  cdfignauit  Caftrcn-  niquitatcm  poflct ,  certis  limitibus ,  vcl 

fis  ctnftl.  ify.prajuppofita  pro  vera  opinione^s  circumfcribamus  ,  vcl  fubdu&is  cafibus, 

pradtcla  in  nobis  Ub.fccund.  quod  olim  ex  reU-  qux  cx  rationc  pcculiari  legem  noftri  axi-  • 

tione  Fe/ini  ducentejmum  nonagefmum  quin-  omatis  planc  rccufant,  ipfam  intutocol- 

tum  in  antiquis  fuijje  videtur  ,   quod  hu-  locemus.cum  proprium  munus  exccpti- 

iusmodi  priuilegia  non  videantur  con-  onis  fit,  regulam  lpfam  *f  confirmare  & 

ccdi  ccrto  loco  ,  fcd  f  cauflae,  ob  quam  ccrtiorcm  rcdderc,  Ug-quajitum.ff.denique. 

huiusmodi  legata  &  fidcicommifla  intcr-  f.  de fund.  injirumcnt.  Ug.  §.  ne  umcn.no- 

ccfferunc.   Eiufdcm  claflis  quoquc  cft,  uell.7.dcrebuseccUJ.nondUen. 

quodfcriptum  rcliquic  Andr.Sicul.  in  cdp.  Dcclarauimus  icaque ,  pronuntiacum 

nulli de dltendt.  rer.  eccUf.  hanc  compara-  noftrumnonobtinere,fi  crafteturdcprae- 

tionem  hofpitiorum  cum  «cclcfiis  non  fcriptione ,  qua?  viuof  co  ,  qui  rcm  cc-  y% 

efle pa&am  ranonc  loci ,  fcd  contempla-  clchae  vcndcrcc, contingerct :  indcfit  ,  vc 

tione  pauperum.    Huc  pcrtinet  decifio  tcmpus  praefcriptionis  fupputcmus  cx  co 

Baldi  in  dutbent.  Ucentid  Codt  de  epifcop.  &  dic  ,  quo  is  vicam  cum  mortc  commuca- 

cUric.  rcdorem  hoipitahs  olim  panno-  tarit,  vcl  ab  admiftratione  fefeabdicaric 

flim  &  cgenum ,  hodic  diuitem  &  bcne  captt.fi fdcerdetes  lO.quaJlifin.fecund.  tbiiem. 

nummacum  ,  incclligi  locuplecacum  cC-  glojjaatque  i^Arthidtac.fac.  Ug.  qutfundum.§. 

fe  exforcunis  ipfius  hofpitii.  His  refpbn-  jitutttr.Jf.  dtvfucdp.protmt.vbtBdrtol.numt- 

dct,  quod  olimconfuluit  Laurcnt.de Ro-*  ro.t  Cdflenfnumer.  t . ^fng.atque Cumdn.nm- 

dolph.vtillum  infcrt  Fclin.  dic7.  Cdpit.  de  mtroj.  glojfaincapit.fccund.  &• ibidem  ImoU% 

quartd  ,  numero  vndecimo,  quod  huiustnodi  FeUn.intapil.  r.codem titul.numer.10.  quo per- 

locapia,  eriam  non  fubie£ca  cpifcopo,  tincnt  notata a  Panormitan./»  captt.t.dere- 

gaudcanc  &  vcancur  bcncficia  cdpit.  mn  Jlitut.intnteg.  lud.  Romtm.  confil.  407. 

t,dc  immun. tccUf  Vt vc  fic ,  non  ma-  ccnt.dr  Imol  it 
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idem  ttptrte confirm.it Bald.sn cAf.fecund.de pr*-     modcrationis  ratio  CXpedica  cfl  ,  quod 
Jcrift.numer.6.ejrieg.i.Coddebon.matern.tn6.    committcndum  nobisnonficvcquodfa- 
Franc.Baib.i»tracJ.frtJcrift.f.  tf.qf.frincif.    uore  alicuius  incroduccu  cft,  idinodiurn 
nmn.S.  ipfius  rctorqucamus.  teg.  quodfauort.  Cod. 

Sccundo  intclligcnda  noftra  rcguia  cft,  de legibus.  leg.  qutjitum.  §.Jw  ff.  de fknd.  in~ 
tc  comprfchcndat  iolum  illos  calus  ,  dc  Jlr*tf.&  tnjtrument.  leg.  t.  non  tantum.  §.Ji 
quibus  nominatim  caucum  non  cft  iurc  emanctfatus.ff.  de  bon.fojf contra  tab.ejrtbi- 
canonico,  vtlongiori  ccmporis  ipatio  fi-  demBart.ff.de fenator.i.municefs.ff.admuni- 
niatur.  cifat.  teg.  qui  tn  adofttencm.  22.  ff.  de  adoft. 

Enimucro  fi  qttis  dccimas  in  alicna    Ug.dtuMstf.detefiament.miiit.ejr  tbidetn  ^fn- 

diocxti  fibi  vindicct ,  cauflam  ipfius  qua-  geL num.$.  i^dtexand.numer.f.  vifa cotueffsone. 
j  9  dragincaannorum  f  inccruallum  non  ad-  f.vtium.  n umjecund. I  elw.  c. dtteitm  col. 4.  verfl 
fercc,fcdrcquirctur  tcmpus ,  cuiusorigo  tertio7facitderefcHf> 
memoriam  hominum  cxcedat.  cafit.  r.  de  Cum  in  rcgula  huius  noftrx  matcrix 
frtfcrift.  in  4.  nifi  legirimo  titulo  hxc  ipfa  eontcXcnda duo  capita  verfari  videam  us, 
prxfcriprio  fuccincta  fic.  Pari  ratione  arnrmatiuam  &  ncgatiuam  .•  oracio  au- 
mulca  cmergcre  animaduerrimus ,  qux    tcm  aftirmatiua  contincat  rcs  ecclcfiafti* 

plane  prxfcriptionis  vinculis  aftringinc-  cas  prxfcriprioni  quadraginra  annorum 

3ucunt,aucccncum  annorumintcrcape-  cedcCc;  ncgaciua  auccm  per  argumcn-  ■ 

inem,  vclmaiorisxui  rcquiranc>  vtcaf.  turh  a  contrario  fcnfu  in  duas  partcs  dc- 

accedentibue.caf.cumn4bis.caf.  cumnmiiceat.  ducacur>  quod  plus  temporis  non_.  rc- 

tafit.cum  ex  ejfcii ,  de  frajcrtftion.  cum  c-  quiracur ,  de  quo  iam  dificruimus ;  iccrtt 

nim  caurTx  eifdcm  cum  capiculis  com-  quod  minori  inceruallo  cxplicari  ncque- 

prehenfxiugum  pra.fcriprionis.qua.qua-  ac  >  caquceciamfuas  difficulcaccs  habeat, 

draginta  annis  tcrminetur  ,  cx  peculia-  atquc  oppofirioncs,  conucniens  efle  vi- 

ri  ratione  cxcuflerint  >  non  potcftalie-  fum  eft,  vthis  fublatisrcmomnem  intu- 

num  vidcri ,  fi  iUa  ad  coniirmacam  a  no-  to  collocarcmus.    Principio  cnim  peri- 

tys  arTerrionem  perrinerenegemus,  cum  clicari  hoc  vltimum  negaciux  orationis 

generi  per  rpeciera  dc  rogetur  ,  &  illud  membrum ,  ex  co  vidctur ,  quod  authcnti 

pociflimum  hc,  quod  ad  ipccicm  di&um  quus  acHones.  Cod\  de  facrofantl.  ecclef.  ca- 

cft,  leg.70 Joto.ff.de regutitiuris.ejribidemi^t-  ucatur  ,  vlucapionem  rcrum  mobihum^ 

ber.  Dec.  Caignoi.  ejraiii  t.fancJio  tegum.  ff.  de  qux  criennio  hcn  iolcc ,  in  fuo  ftatu  ma- 

fcen.  leg.  coharedi.  §.  4.  &  s.ff-de vuigaritjrfm-  ncre. 

fiSartJubflitut.ieg.nonest ntuum.de  legtbus  &       Sunt  qui  f  arbicrcntur  ,  dictam  au-4j 

SCxaf.iiteras.de reflitut.  jfolsat.cafxcumexfe-  thcn.auaoricaceiurisciuilis  incroducram, 

diat.de eiecJ.in 4.  nihil  prxiudicii  generali  noftrx  enun- 

Terciam  limicationcm  loco  fupra  dc-  ciacioni  adferre.  Quorum  cft  ,  glofla  m 

fignato  cradic  Franc.  Balbi  vc  idem  pla-  cafit.  Jinati.  §.  quas  aitiones.  t  a.  quafiion. 

ne  probcmus  in  prxfcriprionibus  mrcci-  tertia  >  f  Hoflienfts,  cafit.  frimo ,  de  infii-  4  j 

uili  inuenris ,  qux  maioris  temporis  cur-  tut.  mintegr.  Imota  ibidem  numero  vndetimt, 

ricula  ,  quam  fpatii  ,  quod  dchniuimus ,  verjicuit ejrper  frstdiila  vtdetur ,  vbi  facecur. 

rcquirant.  concrariam  fcnccnciam  quidcm  commu- 

Adilla  cnim  conclufionem  hoftram  nenu  cflc,  fed  pronunciac  hanc  verio- 

hon  porrigcndam.exemplum  proponirin  rem  ,  qui  auctores  fuhc  ,  nullas  res  ec- 

^  feruituribus,  quodtpofleflionisintcimif-  clefix  non  folum iramobilcs ,  fed  ne  mo- 

fionem  nabcanc,  fecucus  crrorcm  ,  quo  bilescciamminoris  ccmporis  curricula  rc- 

plures  noftrorum  inrerpretum  irretico.s  cipcrc,quamquadraginraannorum>  quod 

oftcndimus.  §-fera  inftttut.  derer.  diuif  &  cafit.ittud.  defrajcrift.  gcncraiiccrdeomni 

acquir.  ear.  domm.  Aiiud  cxemplum  con-  rc  cccicfiaftica  promulgatum  fit ,  vt  an- 

4 1  ftitui  potcftinrcgalibus ,  fquxvtprxfcri-  tc  diclum  cft,  &  legcs  ciuilcsrebuseccle- 

ptioni  fuccumbant,  tcmpus  ,  cuius  initii  fticispr^iudiciumaliquodconftitucrcnc- 

mcmoria  obliteratafit ,  cxpofcuht.  cafit.  queanc. 

fufer  quibusdam.ff.de vtrb.Jignif.  ieg.htciure       Tcrtio  res  nfci ,  vfucapi  non  poflunt.§. 

§.dutbss  aqua.ff.de aq  quttid.ejr  gff.  Huius  resffiiInfiitutJevfitcaf.tjrteg.fenuit,C.ctmm, 
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de  vfucip.  vbiBartol.  ^ilberic.  Bald.  Salycet.  vrgcrc  vclimus ,  nihil  aliud  nobis  tribuir, 

i^ng.nnM.r.HincBt  vt AbbAsincr.de  refti-  quamcxccptioncm.  Ug.pen.C.  de  prajcript. 

tut.tntnt!grumtium.tr.  hunc  cafum appellat  long.  temp.  dec. ejr  vtg.Ug.Ji  quis  emtionu Cod. 

dubium.  de praferip.  trigtnt.  ejr  quadragint.  annor.  aut 

44      Scd  rcpugnant  his,qux  fcnpto  f  com-  proxirriam  domino  cauflam.  dicJMg.ftquu 

pletticur  gloil!  cap.  de  redditibus  12.  quaftion.  emtionis §.\. 

fecund.  icc  m  glofti.  §.  in  temporaltbus.  NouelL         Ec  fi  confticuamus ,  illam  ctiam  ad  ve- 

151,  iccmHofticnfis  in  fuafumma.intitul.de  ridominii  translationcm  profpiccrc>  ta- 

vfucap.§.  que  tton poffnr.t  ifucapi.  colnm.2.ver-  mcn  vix  vnum.lbcum  profcrrc  quis  potc- 

jic.qtitdameliam  volacrttnt ,  quxquc  veroo-  rit ,  vbi  vcrbum  prxfcriprioms ad  rcs mo- 

rcaflirmarunc,  Innoccnc.  Ancon  de  Bur.  bilcs  applicatur ,  vndc  f  cum  vcrba  in  4* 

Card.prxtcrca  Abbas  incapit.  i.dcreftitut.  propna  fignificacione  cxaudienda  fint, 

inintegr.numer.  rj..Ba/dus  Ug.vniuerjas.  Cod.  Ug.quarta, ff.de legat.i.  leg.  ncnalitcr.de  Ug.j. 

nereidomin.vcl templor.  numer.  s.^ying.  tbt-  lcg.Labeo.  ff.  dt  Juppellccf.  Ugat.  leg.fi  aJtt.ff. 

dem  nttmer.  quarto ,  gUff.dtft.  authent.  quas  a-  devftifruft.  legat.  leg.quod  conftttutum  ff.de  te- 

cJtones.  rjr  tbidem  Salycet.  in fn.  Iafon  numero  (iament.milit.  rclinquetur  quoquc  dc  rricn- 

quarto,  idem  Salycet.leg.  vnica.  Cod.  de  trans-  nii  vfucapione  nihil  mutatum  cfle,  quid 

form.vfucap.numer.tcnio ,  Bald.capit.vtgilan-  cnim  negotii  fuiflet ,  fi  pontifcx  fandio- 

ti.numer$.K_Archidtac.i6.qu4tftion.u  §.qitasa-  ne  fuam  voluiflet  etiam  acccmmodariad 

cJiones.FcUn.  capit.  de qitarta,numcro ^t.cir^i  resmobilcs ,  illud  paucis  verbis  compre- 

fn.  Dynmcap.  pojfejjor.  dereguluiuru  tn  fixto,  hendiflc.  capit.adaudientiam  de  dectm.  prx- 

numer.  iS.  C^/bertcus  numcr.  tertto  ,  Gdff.  in  (crtim  cumalia  in  rcbus  mobilibus,  quam 

fua  fummaintitul.de  reftitut.  in  integr.  §.  /.  immobihbus  ratio  vcrfctur.    Quanra  c- 

verfuuU  vt  autem.  Dtdac.  Couarr.  parte  fe-  him  abfurditas  hanc  fcntcntiam  ccnfc- 

cund.fua  relationis.  capit.  pojfejfor  mala  ftdei.  cuturaeft,  fi  dicamus.equo  vcl  bouc  vcn- 

deprafcrtpt.  in4.  §.  2.  ntimcr.  j.  F.  Balb.  in p.  dito  ,  ad  dcminii  f  acquifitioncm ,  fi  illa  47 

quiap.prtnc.  quaftion.numer.ro.  idquc  dcfcn-  temporc  confirmarc  dcbeat  ,  opus  cflc 

dipoteft,  arg.gcneralisdcfinitionis,  cius  fpatio  quadraginta  annorum  ,  vt  lcgcs 

fupra  mcntionem  fcci  ,  quod  gencriper  conceptx  vidcantur  in  calum  ,  quirarius 

fpccicmderogctur. /.  70.  intotoff.dereg.iur.  eucnirc  poflit.  contra  leg.  tura.  ff.  de  le- 

quodque  capit.t.  ejr2.de  op.  no.nuntiat.  itcm  gibut. 

eapit.decemimus.defor.  compet.  aperte cauea-       In  illis cnim  rebus ,  qux  cx  confcruati- 

tur ,  iura  ciuilia  &  canonica  alterius  prx-  one  xtatemferrcpoflunr,idemiurisquod 

fidium_»  ,  &  dctcrminationcm  minimc  in  mobilibus  ,  relpuendum  non  ciTc.  ar- 

afpernari ,  quod  dcniquc  eadcm  illa  au-  gum.leg.  lex  quatutores  de admtntftr.tutor.  rc- 

thcntica  ab  ipfo  Gratiano  intcr  canones  fbondet  Syluefter  infua  fumma  tn  verb.pra- 

rclatafit.  r6.  quaftionJertia ,  &  per  confc-  fcriptio,num.  7  .verfjecundum  contra  eccleftam 

qucns  cam  auctoritatcrru ,  quam  dccrc-  inferiorem. 

tum  ipfum  ex  diuturna  comprobatio-       De  qua  traditione  hanc  noftram  mo- 

nc  in  lcholis  &:  praxi  fatta ,  mereri  vidc-  derationcm  infigniter  circumcidcnte,  vt 

atur.  dubia.in  prxfentia  nihil  aperte  decido, 

Quibusfundamcntisiactis,noncrirad-  nifi  intclligatur  in  rcbus  ad  fifcum  cc- 

eomagni  negotii,quxabHoftienfiin  pro-  clcfiafticum  pertinencibus.maximcquod 

pugnationcm  contrarix  fcntentix  allc-  vidcamus  ,  ecclcfiam ,  fi  ex  ipfa  venditi- 

gata  funt  diluifle.    Scrupulum  enim  pri-  one  "}*  lxfa  fit,  poft  vfucapionem  implc-^j 

mo  loco  illatum  cximemus  ,  fi  conftitua-  ta,  adhuchabere  paratum  auxiliumin  in- 

mus  difcrimcn  intcr  prxfcriptioncm  &  tegtum  reftitutis.  capit.prtmo  ,&/ecund.  de- 

vfucapioncm.  Vfucapio  quidcm  pcrdc-  rcfiitut.inintcgrum.captt.prtmo,codtmttt«l.in 

finiti  temporis  vfum  transfert  dominium  Jexto ,  capit.  ad  noftram.  de  rclus  cccitf.  nm 

rci  in  poflidentcm ,  fiuc  mobilis ,  fiue  im-  aUen. 

mobilis  fit ,  Ug. tertia , ff.  de  vfurpat.  ejr  vfn-      Obicem  lecundo  Ioco  excitatum  tolle- 

capJeg.eum  quiades  eodem tituil.vn. Cod.  trant-  mus  fi  ncgaucrimus  ,  iure  canonico  quic- 

4 sform.-f  vfucap.infiit.de  vfucap.  in prtnc.  prx-  quam  aperrcdc  rcbus  f  mobilibus  cau-y* 

fcriprio,  ft  potiorem  cius  fignificationcm  tura  cflc,  idcoquc  vtiura  ad  concordiam 

rcuo- 


auth.quasact.qu*  rcs  vfuc. vel  praefc.  vt  non  admit.  c.i.  jof 

ftuocencar.  eafit.  cum  expediat.  d»  ecclcf.  rcftirutionc  tucri  has  partes  potcrir,  qux 

infixto  ,cjptt.prtmo,dcop.no.nuntiat  .iusciui-  "f  cum  quadriennnio  concludatur  uirc  j  1 

lc .  quod  ius  canonicum  dcclarec  atquc  ciuili  ,.  eodcm  quoquc  tempore  iurc  ca- 

diftinguat ,  hoc  in  cafu  mcrico  amplc-  nonico  cocrcccur.  captt.  t.  <U  infittutto.  in 

dcndam  cfle ,  maxime  vc  viccmus  incom-  fexto. 

moda ,  de  quibus  fupra  mcncioncra fcci-       Tcrcia dcclaracio,  quam ad dccermina- 

mm.  argumJe^.fcireoportet.^.fiire epertet.de  cioncm  noftri  axiomacis  pcrtinere  pu- 

excufat.  tut.  &  Ug.fi  quando.  Ced.  de  inuf.  tc-  tcc  idcm  Franc.  Balbus  dic7.  prima  par.  q. 

fiament.  f.frinc.num.14.  quamqucanceillum  con- 

50      Argumcnrum  tertium  f  confutabi-  firmarunc.-Tg.  Ug.  vjucaptonem.  ff.  devfur- 

mus  ,  ii  conccdamus  cciam  ecclcfix  in_»  fat.ejrvfucap.  numer.primojmola  nufecund. 

caufTa  vfucapionis  idemiuris  compeccre,  Raph.Cuman.numer.  primo,in fin.Iafin  ditf. 

quod  fifco  dcrerriccrtumcft,  fi  talcs  iinc  §.*hj<  actiones  numer.  fecund.  Cafircnfis  Ug. 

pcrfonx  ccclcfiafticx  ,  qux  cciam_»  fi-  j$.jifinita.  §.fi devecfigaUbitsnumer'.  t.ey  1- 

fcum  habcanc ,  vc poncifex ,  &  id  gcnus  a-  bidtm  K_Ang.  nnmer.fccund.  Vhitipp.  Cornaus 

lii  principes  :modo  hoc  intelligamus  in  il-  confi/.  itt.  vltim.  celum.t^fretm.  in  §.  rcs  fifii  J  5 

lisrcbus  qux  xtacem  fcrrc  pollinc.  numerJertjnjlttat.de  vfucap.  j  eft,  quod  li 

Exhis,  qux  hactenus  enarrauimus,  agacur  dc  quafi  dominio  rci  ccckfiafti- 

nonintempeftiucinfcrcur,  idcm  quoque  cx  ,  tunc  iuris  ciuilis  regulas  in  cauilii 

inaliisaclionibus,  qux  minori  tcmporc  prxfcriprionis  fcruandas  efle.  Catcrum  . 

quam  decemannorumexcinguatur,pro-  hxc  traditio  mihi  minimc  probari  po- 

51  bandum_#,  *f  vcluti  acnonc rcdhibitoria,  cuic. 
&  quanci  minoris  ,  quarum  alrcra  fcx       Cum  cnim  conftec,  iure  canonico  o- 

mcnfium  fpario  pcrimirur,  alccra  vcro  mncm  prxfcripcioncm,  fiuc  de  iurc  cor- 

anno:icem  in  accionibus  prxcoriis ,  qux  porali ,  fiueincorporaliagatur  eflcreftri- 

anni  lpatio  cuanciccre  folcnt.  Ug.in  hone-  cta ad quadraginta annos_?.dW, deprafirip. 

ra.riU.ff.  de  obligat.  ejr  att.  ita  Panormttanus  ccum  cclcfide  caujfpojfejstonudr prafcripttonu. 

capit.cum  caujfa.  de  emt.  &  vend.  numero  10.  cap.  Cuman.idceUct.tn d.  capit.  1.  de prafiript. 

arg.ciuetcxtus  ejr  gUjf.inauthent.qaasactio-  in4.  cur  gcncralem  hanc  dcfinitioncm 

nes.  Cod.de  facrofanit.  EccUfi  in  vcrb.duran-  in  publiciana  inrem  actione ,  auc  fimili 

tibus.  &  tbidcmloann.Faber.Iafon  numer.  4.  mutabimus  ,  aut  qua  fronte  contcndc- 

Pauiuade  Cafir.  numcr.primo,  FeUrucapit.  de  re  fuftinemus  canoncm  f  redtntegranda ,  74 

quart.numer.4j.infin.Cardinal.K_yfnt0n.de  qua  rarionc  poflcflionis  accommodari 

But.Imoi.  capit.fin.de/olut.  vbi  conftiruunr,  iolct  ,  in  cauflis  ecclciiafticis  non  finiri , 

ecclefix  dcnegari  exccptioncm  non_»  nifi  quadragintaannis,  vt  tradtt  tMcnoch. 

numcratx  pccunix  poft bicnnium.quam-  recuper.  pcte/l  remed.  r$.  t^fng.  Ug.ficut.  Cod. 

uis  illud  iurc  ciuiliintroductum  fa.Fran.  deprajcript.  30.  annorum.  Cafirenf.tortfil.  io<. 

Balb.dic7.pnma  p.q. par.prtnc.numcr.  12.  \bi  itfinc.Lertrand.confil.  44.num.  S.Ubr.  tertio» 

idem  ctiam  probat  in  actionede  dolo,vt  yfdnton.  Gabriei.intrac7.comman.conc/ufUb. 

etiamfacit FeUnus.I.f.  crww»///  aln  ,  quod  $.conclif.$.  vbi  infinitos  au&ores  rccen- 

tamcnnon  puto  carcrc fcrupulo ,  nili  re-  ict  idcm  F.  Balbm p.  4.  ^.princip.p.  14. nu- 

uoccmusrem  adillam  moderationcm.de  mcro  j.  Si  in  publiciana  in  rcm  aetione 

quzpurt.Jecutidjnemkr.j.cap.ynujj.tratf*-  dcccm  annorum  fpatium_,  ad  ius  ccclc- 

uimus.  {\x  extingucndum  iufficcre  pronuntie* 

Hicanimaduercendumcft,  quodcum  mus  :  Annc  grauior  caufla  poflcflionis 

Iafon  fubfcribac  hic  intcrprctationi ,  ta-  cft,  quam  ipiius  propricratis ,  ccntrai- 

mcnexcoflucruari ,  quodncgct.  cjp.cum  pfam  rci  cuidentiam  ,  &  rot  Icgumno- 

««^^«w/.c^T/rtj^.admuniendam  hanc  ftrarum  capita  ,  qux  cauflam  propric- 

fcntcntiam  quidquam  adminiculifuppc-  tatis  cxhaurirc  ius  poflcflionis  ,  &  pcr- 

ditare ,  quod  ipium  vt  non  rcfellam ,  ita  imcrc  tradunc ,  itcm  contra  Ug.  pcft fin» 

fane  non  dcfunt  alia  iuris  canonici  capi  -  tenttam.  Cod.  de  fenttnt.  & inttr/oc.  omn.  iud. 

ta  ,  quibus  hac  expofitio  fulciri  poilit.  Ug.  prima,  Cod.fi  per  timve/ a/iomodojeg. 

Nam  vc  miiTafaciam  ,  qux  fuperius  or-  momentanet.  Cod.  vnde  vi.  Namquodob- 

dine  contcxui ,  vnum  argumencum  dc  iici  poilic  ,  culpx  illuOL»  fux  mcrc*- 
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demfcrrc,qui  nonconfugitadrcmedium  lis  ab  impreffione  non  potcft.  Nullum 

can.  redintegranda.f id  prorc&oracilc  con-  cnim  Bartolus  ,  Dynus  ,  Alcxander  & 

futabitur,  ii  conudcremus  illud  fincdetri-  nonnulli  alii  dc  rebus  ecclefiafticis  ibi- 

mcnto  fieri  non  pofle  iam  publiciana  a-  dem  mcntioncm  raciunt.    Ncquc  fiib- 

ciionc  inilituta ,  lmo  talc  iubiidium  planc  fiftit  collcctio  Pauli  Caftrenfis  &  Angc- 

dcploratum  cflc  ,  (i  conftituamus ,  ccclc-  li  Pcruiini  cxiftimantium  ,  quod  cum 

iix  nullam  pofleflioncm  quxfitam  cflc ,  Ug.  i$.  f  finita.  §«  lutiahus ,  &  §.fde.ve- 

lcd  folum  dominium  aut  quad,  vtincauf-  lngaliiui  ,  vfucapionis  mentio  iiat  ,  & 

faUg.fin.Cod.de/acrofAncJ.cccUf.BaldUgJiue  rcs  ,  qux  feinel  noftra  fa£U  cft  ,  pcr  v- 

§. Jiduobus. ff.de pubUc.in  rem  acJ.  Cumemm  fucapionem  amplius  £en  noftra  noib, 

dominii  probatio  tamdifricilis  fit,  vtfcri-  poflit  ,  co  intcrprerationis  confugicn- 

ptum  reliqucruntnoftri  dottores,  Ug.  cum  dum  eflc ,  vt  confticuamus  prxdia  ab  i- 

ret.  Cod.de  frobat.cafit.ftfe  contingtt.  dc  refi-  pfa  republica  vcl  ecclcfia  bonafidc  pof- 

tut./poiiator,§.  omnium.infi htut.de  acJ.cuicc-  iefla  •  in  hanccaufzm  dcduci  poflc  ,  vt 

clcfix  inucntuma  publico  prxtorereme-  ncdum  triginta  annis  ,  icd  Jorgi  tcm- 

dium  dcncgabimus  ?  idquc  co  iuftiori  poris  intcruallo  in  ius  alrcriusmigrarc& 

cx  caufla  probandum  cft  ,  quod  vfuca-  tranfcribi  poflct.    Enimuero  non  opus 

pio  contincat  alicnationem.  Ug.  vfucapi-  fuifle  ad  rolicndam  abfurditatcm  ,  cu- 

onis.  Jf.  de  verb.  figntj.  8c  qua  rarionc  rcs  ius  mcntionera  faciunt ,  hac  commcn- 

ecclcfix  alienarc  non  potcft,  citralblch-  titia  jntcrprctatione  .  conftarc  poterir, 

ne  obferuationecanonis  ftieexeepttone.  12.  fubduftis  rationibus,  quas  noftri  tracta- 

qtuefl.fecund.  nifi  lcgitima  prxfcriptio,  in-  tus  fart.fecund.  membr$.jecund.  capit.$.nu- 

tcrucncrit,  qux  cft  annorum  quadragin-  mer$  26.  luculenrur  perfccuti  fumus  , 

ca,  vt  dtximus ,  ita  quoquc  conftituamus  non_,poflc  fcilicct  f  prxtorem  cx  ciui-  j  8 

idcm  fcruandum  cfle  in  his  ,  qux  exiu-  fapratorii  pignoris&  lmmiflionisqucm 

fto  titulobonaquc  fidc  poflcfla funt.  Cum  dominum  conftitucrc  ,  idcoquc  vfu- 

cnimilludetiaminprxdiisminorumpro-  capionis  adminiculum  nccefTanum  fu- 

ytf  cedat  ,  f  Ug.  magis  puto  §.fuftllus.  ff.  de  ifle. 

rcbus  eorum  qux  fub  tutela  func  ejr  ibi-        Necobftat,  quod  de  breuitatc  tem- 

dem  gUJfa  rjr  Bart$i.  atque  \^4ibericus  ,  qui  poris  obiici  poflit ;  cum  cnim  iudcx  cx- 

illum  tcxtum  tanquam  fingularcm  cxtol-  fequendo  ahas  ftatim  quem  dominum 

lunt.  cmccre  poflit.  le^.ft  ob  cavfjam,  Cod.  detn- 

Non  fugit  autcm  nos  a  minoribus  ad  uieJ.  nulla  inuidia  cft  ,  fi  cum  prxtor, 

ccclcfiam  ,  &  contra  ,  ab  ccclciia  ad  mi-  proptcr  luris  f ubtilitatem  in  caufla  mif- 

norcs,recteargumcntarifolcre.r^//.^rMW,  lionis ,  cx  damno  infecto  neminem  fta- 

dercfitut.inintegrum.  vbt  Innocent.  Hofienf  tim  dominum  cfficerc  poflit ,  poflidcrc 

Imot.  Panormttanus  capit.  auditis  eodem  tituL  iubcndo,  id  ad  fatisfaciendumexa&iori 

Ug.  orphanotrophot  in  princif.  Cod.  de  cfifop.  iuris  inrerprctationi  ,  fpatio  longi  tcm- 

ejr  cleric.  ejr  ibidem  Caftrcnf.  at%  Batdgtojfa  tn  poris  conl cquatur. 
in  Ug.  rejpubiica.  Cod.  ex  quibus  caujj.  maior.         Repudiata  igitur  hacipfa  declaratio- 

iuintegr.  reftitut.  Ntcolaus  Eucrhard.  in  Uco  ne,  fccurieremcflc  conftituo  aliameiuf- 

su>  imper.  ad  eccef.   Etlicct  huius  fcntcn-  dcm  Balbi  moderationcm  ,  vt  fcilicet. 

tix  in  prxfcntia  alium  aucrorem  lauda-  minoris  temporis  prxfcriptio  fufficiat, 

rc  nonpoflim,  quam  Baldum  in  cafit.vi-  fibcneficio  ftatutij  ccrtumtamentcm-  ^ 

giknti  tn  fin.  \  deprafcript.  tamcn  non_»  pus  definicntis  quis  vti  velit.  Etquam- 

dubitauerim  ,  contcntionc  rationum  fa-  uis  idcm  Balbus  in  fulcimcntum  huius 

cta,  huius  opinioncm  non  lcui  momcn-  inrcrpretarionisnihilalleget ,  quamBal- 

to  prxpondcrarc.    Nulla  cnim  lcx  aut  dum.  Ug.  vnica  tnnouationt  ,  vtinieg.t.i» 

conftitutiocft  ,  qux  diuerfx  partis  dcfcn-  infin.  Cod.de contrahend.  emt.  prxtcreagc- 

fbrcsopinionifu^aliquodpr^fidiumcom-  ncralcm  illam  rationem_»  ,  quod  quis 

parare  poflint.  dcbcat  aliquid  aut  in  totum  amplecti , 

Enimucro  quod  cx  Bartolo  Ug.fi finita.  aut  contra  repudiarc.  /.  cum  quaritur Jf.  de 

§.de  vcthgatibus.  &  Dyno  ,  Alcxandro  i-  adminifr.  tutor.  tamen  ccnfco  in  fob  au- 

bidcminmcdium  adfcrunt ,  prxftarc  il-  dtoritatc  vnius ,  autaltcrius  intcrprctis, 
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vim  noftr*  enumiationis  conltituendam  ltimactum,  quodfi  Ecclcfiac aliqaid  ab  tm- 

n6clTc,cumf;nc  canoncs  aperti,quibu*  il-  peratorcdoncrur,nonpofley  tilam  (c  dc- 

Jud  conrtrmati pofli i^ctp  .confittutu.dereftd*  fcndcre  di&a  quadricntiii  przfcriprioac> 

meg. ex  quo  cdoccmur.in  caufla  rcdcm-  quod  fciltcct  Ettlcfia  fit  Cultrix  &amaccit 

tionis,rei&propinquonoftiovcnmtav>b*  iuftitiz.f./.^ j£aM/.FrtJ.NonanimadueN 

feruandum  clfe  tcmpus  lege  municfpali  toenin))qunmodoiuItifcidBcanuam)ardttt 

confticurum>idfy ibidem  obfcruaruntPe-  perftringi  ex  hac  prarfcriptionc  dtcamus, 

trus  Anc  luran.  tn  7 .notabili.Ptnorm.num.4.  nifl  quis  vim  m  bicuitatc  rcmporis  confti- 

loin.tblmoUnnJ.Tttiqn.intr&.conf^ngm*.  tuat.quaifaneconGderatio  nullius  cftmo- 

$.$.ghfs.nm.4t.F<U*. in  c. EtcitfuS.Miri*  mcoti,cumantfquitusiura vfiicapionis,^ 

nu.Si  pait nomin.PauLc.iJirenf.Biid.&tltosAb  prxforiptioniscuamanni.vcl  bicnnii  rcm- 

tidemsiUgitos.Dec.ibid.nu.Sj.Ptnarmtt.n.i}.  poreconclufafucrmcv  /.  inicA.de trtnsform. 

&S7-  Iif  infu*  tlltg  iotd*ci*it4teFtore*ti*.A-  vfneip.lt.  Cod.de  xnrulttxcept. mjl.tnprtnc.de 

kx.confil.uo.vndecimopondtrttubuomnibut,  vfkcip.  Et  b.Jec,G  obfctucntur  omniailla, 

hb.2jMt.is.infne.crn*.2.&s.  ulUgtt  l.fiduo-  quz  fequenda  eiTe  conftituit  idem  fxlio» 

but.ff.dc nunumiff.  ttfl4m.&  l.Ctiut.jf demt-  *u.34.cumfcqucnnb.d.c.quatn  EccUfitrum. 

*»mrjftacmf^Ai.'x.co*fp.tt*.rs.4rg*mdftquu  CaDUt  1 1 

t»rtdlu.C.deEptft.&clcr.&q»cd  tbidem  jcri-  *  fc 

ptum  rebquerunt Bsrt.  &  Fulgof.prtttere*  Sair-  Afl  6t  quanto  tcmporis  fpatio  contra Ro* 

eet.s.&  io.qttsft.tdem  Bsrt.  Ldeqtubm.f  deU-  manam  Ecclefiam  vfucapio  vcl  pwcfcti- 

gibus.nu.so.  CMitth.dt  Afflttl.mtrta.protomi-  ptio  locum  habeat. 


ft»s,i*  verb.ittm q»ttro,tn fi clertcut  Philtp.Dec. 
conf.21 4.qutndo tUrtct.n.i .  verf.fed ttmen  hit. 

Huios  autem  decifionis  ratio  efteuidcns, 
Co  fquodnoo  intelligatur  infcrre  iniuriam, 
qui  alteri  fuum  beneficium  denegat.  Ihuu- 
mrum. § .(i q*it. de fronoributjf.de ininriit.  E ft 
de  hac  ipla  noftra  alTcrcione  textus  alius, 
qut  eius  cauffam  apcrirepofTic,  c.  dt  Heclt  dt 
for.compet.&  tbid.Ittnoc.P4n4rm.nu.r4.  Feli*. 
inprinc.  orTert  fc  deniquctextusiuris  duilis 
fn  hic  auc!i.§  qu*s  tcliones  Cdtf4crof4nB.Ee. 
iff.  qao  bcncficium  fuum  de cerum anno- 
rum  prxfcriprionead  4  o.  an  nos  refhmgir. 

Intcr  cauirasdcclarationisidemfFran- 
ctfcus  Balbus  d.t.p.spfrint.**m.tr.propO' 
nit  etiam  elfe  prxfcriptionem  quadtien. 


4 

S 


S  V  M  U  A  R  t  A. 
[omral^ominum^Pontiflcem  Honbobereltcumd 
profcriptune,ftdefHpremdipfiuepoteftateagatur. 
Terprtfcrtprioneadfeqm  nonpcjfimut,nc  ad  Pon- 

ttficemappelletur.  ■ 
t^fnprtfcrtptione  tncbtci poffir,vr parriorcha  (J tn- 

ftauttnopohrantu  Pontificem  %omoni  prtcttUt 
Qm  cenftu  fmperatortdebeatur  ? 
Ea  atit  rPonttftcia fedi  iocoprtudegiiconcejfa fint^ 
tentum  annorum  defintttoneadqutriptjfMnt» 


inttruailo  adauiTt  ptjftt  t 
fotcrtffe  inttr  Jptttum  Ctntum  1 

pm,CHtmnonexfi 
Nonomniai 

exfttngui.  • 
Anconfttruriodtcentmm  artnorumprafcriptione  4 
Juftinuotijirpromulgatut 


&ttm* 

•fh* 


nti.de  t\\%Lbtttt4Ztnone.&tot.ut. C.  dequ*-  >•  ^/w/m^^^i^^^/^^w^ 

dricnnu  prtfcript.  Cctcrum  CUm  mox  fub-  11  Q*»"«™terfiient  nifineimntrmidefretmrfr» 

iiciat  Eccleu-am  hac  ipfa  prrfcriptiooe  ^ZXclftt^ 
nonall.gan,  idq;  cttam  dcfcndat,arg.oo-  Un^ltmfn.^Uhmm^um^p^fim*. 
uzzor\im,iuth.qu4t*clto*es. **> S- item  org. Xj  ttrtfttm&clerumEcclefiafttcumMttonttreEt- 
quicun^  mMtnm^  & ibtdtm gloff.t*  Verbo, cOtt-  clefutahudtempm prtftrtptionuconfhtuerepoffu 

fenf*,t2.q.2. Felt*.  c.qutin EuUfttrum.  nu.^4.  14  C9nfi'tmt,enttl*,corMmmn obligare Eccleftam^. 


t umfc quentibm, co n  I 't 1 1  u cn  ccs  id  folum  p ro- 
cedere  de  iure  ciuih,oon  autem  canonico, 
oonanimaduerto,  quomodo  hzc  ipfaex 


15  AnlrntrtutproprtaantloritatetnaMth.  qttaiailio- 

netjtaufam  '\omantftdu  txcepcrtt  t 
10  Euq**menfePont,fu:udtftmtajHdrtmJiil,o.anntr. 
prafcriptwne  ehdtpojfMnt* 


poflltoadpropofitum  pcrtincat,  VtCXCC-    t>  ^^demenfieccUftefeinteihgantur. 
ptionis  pactes  tUCri  dicatur.Non  OmittCO-    u  Ordinavtumprtfmptionclotumhaberejdammn» 


dum  camen  hoc  loco  eft,  fufpcdram  mihi 
traditionem  videri  eiufdemBalbi,&anre 
illum  l*ton\sd.tuth.q*4i48ioncS,H*.s>  Btld. 
cfin.de /c*te*t.&rei»dicMt>  n.  17. i* ft*.  Feii*.  d. 
C4p.qut  i*  Ecdeftirum  nu.]5 .gloff,  d.c.  qutcun^ 
miltium.!^.q.2.Ludiuic.Rim4T).Jing.62j.  CXI- 


ntn  prtnctpahter,  fed  per  tfuandam  coflquenttam 
Romanamfedem  conrmgac 
\p  Qmtmtumtemporuinrebuifeudahbui  reqmratur, 
vt  mt  vafdh  Tonnficit  m  alujuem  tramftratur. 
io  JLn  i*  caujfaignorantut  cmrumannorum  prtfai* 

ptmm/ocmftt. 
.........     « ...  P$3U 


T! 
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ti  tHOtltm»  interefi  iuttr  cuuffanu  fubfiituti  vu-    pellatur.wfc/»  Bald.l.2.num.t.  C.  quttfit  Uugt 
fi&  eonfutt.Bart.i.omnesfofuii.nu.27.Did.Contri 
v  ^cafuaudtndtfint^primltgio/uovriveUnC?  prsCJ.aua(l.4.mt.Anz.Peru(in.U%'tnttrdum. 

'*  ^^^.^'r^'  ar%     n.t.tuutLtppea.noUiet.PhtUp.  Franc.cdtUclu 
M  £AbeitharettctrHmtntr*qH*tUa*t»t**nntJ,fiOr-   "''''  1,  .    "    .  r 

thodoxtfint^ moUfiandt  fntunit  pottrnvnvu  »-ts-dtappeil.  Huiusautc concluuonis non* 
debentu.  nulli  Do&oresquoiumentionereci.banc 

ti  ^Ht*ntottm^jp*tnopmfitmr<kwfift$%»>  rationcreddunt.quodharcipfapotcftasfic 
m*nodelaiitf  *X}colChA(f.inc*t*k)g.glor.mHnd.4.pArt.ctm(i- 
%7  ^terefiintne^acegtnmHan&pwtumquaipfi  Artt.7.ckmft(lortl».defint.&retud.y*z$- 
tt  JT^Zlqua^lr  nuntiaiur,illuexeacauiralrapcratoripi*- 

tudStatur^fi,^  *  JW  ^it^iTt^nouit.dtiud.tUm.t.deturci^ 

%o  Repudiut*  fententutFehniyHM  *rbitr*b*turii*m    Btrbttttnu.i^i.ejrfiq  Abbasnn.ii.&ftq.cf*- 
fnfficere.  crofancl.difi.22.ejrtbid.gloff.Archiduc.domim. 
$•  C°^^^mhu^,uFnncittf1!^*f,mt^   dcquarcluolocod:Hcrcm9.  HmcfPatci-  j 

memorudetemputreiHtrere.  arckam  Con(tantinopolicanu,cui  Pontifi- 

*  ^T«r^fr^^¥' conctftiuprafcri-  ccmRomamjm  przferri  cHn^aC  cxc.utod. 
8t  ^.nonpoirclurTragiotemporis.ctiamvi. 
uermu  (iU*nt~  tramcmoriam hominum  iccxercnusco- 

fcqui.vt  Pontificem  Romanum  praxcdar, 
'Rldita  a  noftris  interpretibus  itla  iu-   quippccum  fciat,a/f  ait FcUnus.tjrametUum 
risdcfinitioeft ,  Non  poflecotraPon-  Dominu.d.c.facrofan£i*.a\i\.(c\tc&cb<:zt,hzc 
I  tificemt  Romanum  aut  fedem  Apofto-  potcftatcm  fibi  aDcocommiflam^.f.yS- 
Jicam,  fi  dc  fuprema potcftateagatur, iura  trofan8a.& c. nouit. extr.de iud.  vmb.  no  pofc 
prxfcripuonis,  auc  vfucapionis  vim  fuam   (ct  viden  hanc  pr  axmincnria  fibi  cum  bo- 
cxcrcre.  ^Abbnt  caf.qnoaa  trtnfiotttntm.dt   nafidcaftcrerc.  Ccrtumautem  eft.nullum 
cffic.  dtUg. in  2.  nottbtlt.  Sebafi.  Sapu.im  uddit.  actum,qui  maia  fide  contaminatus  ii  r ,  p r q- 
otfUj&*M cip.cumnobis.dt pr*fcript.nu.i>&  fidiotcmporiscoalefccrcpofic^.c/TW.^ 
j.poBBAUl.&Soc.Fe/in  ibid.nu.i. Partf.num.j.  pr*(criptiontbus.  quod  &  ipfum  confirmaci 
innoctnt.  in  cap.  bon.  de pofiutat. praitt.  Baidut  poteft,4rg.  comperit.  C.  depr*fcrift.triginu  & 
inrepttit. I.  t.C. detmancipat.  Uberor.  Fruncifc,   quadragtmatnmr.  cx  qua  colligimus ,  pro- 
^iretini.mors.nu  *.ff.  dcacqtt.  irered.  lafon  i.    Higauonem  -f  ccnlus,  qui  in  pignus  (bprc-  ^ 
Jmptrtum.ff.dciurifdiil.omn.tud.nu.ii.  verftc.   ma: poteftatis, qua Impcrator cxcell at, dc- 
fid fi aitquis.  Crtuettt  de  tnttquttJempor.2.p<.    bearur,  beneficio  tcmporis  cuiufcunquc 
4.f>princ.num.22.Rnbtusconf.2i.num.7.Bal-   rccuUrinonpoflc.  todcm  pertinet,c.r#»- 
iusprimoptrtej.pariisjrrinc.  nu.24.  -_  smon.  fiitntus.dtrelgto. doth.  Ceterum,vt  hax ipfa, 
Cobriei.Ub.j  commurt.concluf.concl.i .num.24.   dcquibusmcminimus prarlcriptionisvin- 
Rom*n.confs7i.ctrcafin.Purpur*tJ.i.num.4o*   cuhs  irrctiri  non  poilinr,  ira  fane  conftar, 
ff.deoffic.eius  cuimand.esiturtfd.Dtc.conf.307.   noncflcinilla  conditionc  iura.qua:  Pon- 
vtfopunclo.num.9.  Bart.S0c1n.confi27s.num.fi   tificix  fcdi  Joco  pnuilcgii  fconccdunrur, 
*W*..?.quiidctiamconccduni  inipfolm-   ficpropriis  ciufdcm  fcdis  boim  atq-,  tacul- 
peratoredcquarcpofWa  diifcrcmusPaul.   tatibus,vndefi  agaturdcvcct  gultbus,iurc 
dfktcnCconf 4i4.inftclopr*fenti nonintew   falinatu Bortorii.,ircm pcnfitatiotic, quz 
do.nu    crfcq.  (jnu.u.  vbico n ftauic  Ponti-   debeaturrationctranfitus  itcm  tciTcia  ic 
ficera  non  polfe fibi  lcgcm  imponcre,  nc-  curitatis  public*. duc>u  aquar  ex  flumine 
qucetiamillamtemporisfpatioconfirma-  publico,ccntum  annorum  dcfinitionc,£c 
rc,neliberumipfifitresEcclefi2alienare,  vfuhascacquiripoccrunr,qUod  idtempo-  j 
aut aliaardua expedirc,  non adhibito  con-  ris vim tittili aut priuilegii  habent.  cap.fuptr 
(c nl  j  Cardinalium  ?  Et  refpondct  *d cap.   quibufdam.de verbor.  figntficatto. I hoc  turevti- 
■Honbctt.iz.qu.z.LinccUot.Liiidtnf.tnfuQtcm-    mur~%.dHClus  aquu.jf.  dtaqua  quotidia.  ejr  afi. 


floomn.iud.Ub.i.cap.i.dtlmperatore.^.*.nu.9.  ifin.ff.de aquapUsuud.arcend.  Bartoi.  tni.pklii- 

ttcm Ub.2.e.tM.p. Ftrdin*j>d.y*/q.Ub.t. eontrt-  ctnis. §. final.ff.de pubUcan.  Stiyiei. i. vec7tg*. 

UerfiUuft.c.2s.n.2.  Hinc  infert  Bald.  tn auth.  h*.  C.  vttttgal.noua  tnfitt.non fofft.  Couarr.cap. 

qu*aacliones.C.defiicrof,EccUfn.i6.<\^od  per  pojftffor.f.2  %  s.num.t.2.eiri.Paul.Caflr(t>fisL 

%  pre.icriptionecaquisconiequifnon  poiltt,  Imfenum.ff.de iurifdtcl.emn.iud ' Baid.ibtd.nn. 

'  iicad^oAuficcmiAcaufu^ipicitiiaUbtisap-  ii.Aiber.nn.40.Curt.tun.etnJiU47.nu.26.  vbi 
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Auth.quas  a&.qu*  rc$  vfucvcl  pracfcr.&cCap.  I L  w 

fflud  eriaro  conftituunt  i*  iurifdiaione,  <«^/^.*#.^.^.i.Obtincbititiqucmco 

4  qu*t  Pontifici  aut  Impcratori  debeattir.  iudicio probatioccntum  annorum ,  fi  alia 

K^4k**H.(anf.6ji.s.eyi  Ub.i.  Mttth.de  Ajjlttl.  qualitas  concurrat,fciiicetquodmemoria 

mtttfiNeofoLjs4.verf.vnde  omnts  domtnt.  Go-  initii  obliterata  fit,  quod  contingct  c  potc- 

t-td.i9nf$.n  ij.  Ptr>l  rof.iii.Ti.+Q.-voLi  :  Mi-  m  cum  longtori,cum  ciceuori  temporc,^/ 

wi4H.Socm.i4n.conf66.nu.44.  ^ibbnt  conf.24.  uUm  Crouttn  rdttojhndtt,  &  nntkbtutnr* 

•»Ls.mm.i4.&fitq.  HoftJ.e.fnferquibufd4m.i.  teexfequemur.  Hoc  taraen  vltimocafu non 

fr4teru.de verborjigu.  vtrfntn diUgemter.&  putanm  furHccte, quod  memoria  exordii 

ibtdemgloff.m  vtrk.non  exjia :Abb\et uu.j.&6.  brcu  10 r i  tcmpore  cxoleuerit ,  fird  requiri, 

€e{lr*nf.LjipubUc*nut.  $./fuoL  nn.j.  vtrfittem  vt  id  rcpcracur  a  ccntum  annis  auc  vlcra^fc^  8 

uMcgmtur.  lmoltbid.num.4-  vtr[.n*mt*lit dim-  Ecclcua  Romana  fmgulan  mrc  in  ipfa  pr<£- 

tnrmtns.  Ssrt.Linprm:i»i.  tnmnn.t. ^ibbuttm  fcriptione  vtatur,  vt  deccntumannis  con- 

ijf.cumuobu.  nn.4. dtprmfirift. &tbidtm  Fe-  ftarc  dcbeat  in  rcbus ad  fe  pcr ci ncn ci bus. 

Un.nna.poH imol.  Bsld.  Aug>  Rom.  Torifnm.4.  I n  regalibus  autem  vltra  cempus  ex  deci  - 

Dee.t§nf.jiS.nn.t.ejr jtqutnttbi  Selyt.Lvtcltgg-  fionc  mris  communis  probanduna  ent , 

iu.n  4-C.noui  vefltgsUd.  &  ibiJ.AU>eric.uu.j.  quod  memoria  vfurpati  contra Ecclefiatn 

in rub.A«t.G*hr.commun. eontlufiJtb.s. toneLj.  i uris non exfiet.tneh.qn4t xcltones.cMficro- 

mn.t.lferni4Utt.u%.fr4tereodntttm.uu  t6.&  fitnclu Eccltfm .ad judtentiam.  de prtjcrtpt.fjr 

fieqq  d*frohtbfieud.oiteuferFrtd.  AUx  confijs.  &Ugjufr*  dejignutu. 
u  3  Ub  2.  M1rt.L4udenfitn1rttt.de  Pnnap.qtt.  Vndcreuocoindubium,anidemquo{y 

iji.l*fic4nf.joS.tolpmB*JdLi.C.n*r*i*bmiu.  iutisin  omnib*facultatibus,&  bonis  fcdis 

u.i.Bold4nt.i.tol.t.verftt.qusd4mnituntnr.im  Apoftohcarprobandum fit, vt  de  centutn 

M.qusftmtregil.Dtc.confij7o.tneofutronfmifi  annisdocendum vidcatur.  Noneireeuian 

fio.rjrddujtmcoHfiUi.n.^.vtrffecmndojueou-  arapledendum  colligi  videt\itexNoiteS.n/i 

fiUt  controrio  aUcuur  Pmrtfi  tonfjos.nu.6.  vol.t.  tt dcmdccdicto  Iuftiniani ,  quod  lub  no- 

&t0uf.jo7.n.t.&n.jS eod.vol.  Lofircd.conf.49>  mine  Leoois, philofophi  cduii  eft  qutntd 

uu.  4 s  AUx.tonfi6o.nn.l.  Ub.j .  Roltnd.  m  V*ti.  loco,vbi  illud  priuilegium  plane  abrogari 

90nfit.HJj.voLt.  Cr4Utuconfis\n.S.  Curt  iun.  vidciur.&italcfc  rem  habereauctoreft  U- 

eonfsSatu.jj.  Bijfiintr*cl.m*Lfiit.  tit.de  regml.  cob.Cu  \nc.itb.  obftr.s .c.f.  &  Cuiacium  fccu- 

mu.Ji.  Ztfc-.  nf.16.ntt.12  voLj.Authtr.tonfiL  tus  Goddotrc. Noutti.io.  idem  quoqj  defcn- 

i42.nj. <j\t-*o: h.tonj\2 t.n.ig.&to.  voLj.Di-  dit  Dxxzten.dtvjuc*f.e.t.  Corenduntcnim 

oUt.C*umrr.rtU£l.c  f ofitjfor.de reguLiur.ini. §.  idcro,  Cuiacius  &  Duarenus  talera confti- 

j  uum.6.&»u.ii.*tqueiJ.Fr*nctfi.B*lhmi.f.  tutioncmjquzincauuaPontificis  id  coci- 

S.f.frtue.  uu.J4.  K^Anton.  Gibrul.d.  tont/ufij.  liaret, nunquam  ^pmulgatam  fuifle , quod 

uum.j.vbi  nominanmloquiturdepriuile-  inGrxcocodiccnoexltcr,  vtmcminifft  9 

giis  Pnncipi  refcruatis ,  &  multos  norum  iam  in prafationcjnoftri ot>cthH.6p.&fiqi 

recenfet  Hcnric.  aRofcnthal  infiujfynopft  autfaitcquodverofimile  fit  iIlapoftca,v/ 

fitud.contUifii6.t*f.sMrtg*l.fiubnu.j.  CMjnfi  jferitCuivim,  fui&ccxplohtn  fcantiquau. 

obfijp.  eeniur.  /.  quorum  omniumpluhmi  Cctcru  his  argumentis  nequaqua  uncuin 

indiftincte tam  de Pontificc,quam  dc  Im-  deferendufcfiecxiitimaui^quinoontraria  im) 

peratore  loquuntur.  Animaduertendum  ientetiampotioreroducerem»  Aditapre- 

tameneft,iuraanobisailegata,nonumen  nuntiaMura  moucorrationibuSiquas  fub- 

?  eftcconccpuin-J-centum  annotmm  intcr.  ne&o*  Primoquodcum  Imperator  d;c6* 

uatlum.quamintempus.cuiusnuiiaexftat  ftitutionenona,ctiamnominatimhoebe- 

memona,  quod  nonnulli  cum  (patio  tcm-  nertciiimpertierit Romane.  Ecclcfic ,vt  fo- 

poris,quod dictam cft,  confun d u nr,  vr  vi.  lura centura  annorura  przictiptionc  fub- 

derelicet  apudraultoshorura  intcrprctu,  raoueripoiTetjCuaddiumentOiVtialuber* 

&pr2rcrillosnominatiraCaroiumMoli-  rtmclcgisvigorin  vniuerias  ficclcfias  Ca* 

tociimincofutt.firifienfi.  §.s.*».sp.&fitq.Cy-  tholicas,quar  vfqi  ad  Occani  rretura  pofira? 

num & 'bM.Lj.C.dtfetutt&uqtujtu.?. led  cucntiextederctur,& hocintclligaturpcr 

barcopinio  fcrupulonon  caret,  quod  ule  iuara  conftmtionem  iexum  correxifie: 

interuaHumin  difpari  fitcluiTa,  vt  videre  umenexquonullamdeEcclcfiaRoraana 

Ucet^pudCt»aettzmmtrmcl4t:deoHitquito-  ipecialeramentioneni facit.cuius  cotem- 

tttcmforum.n.4.f*rttfrimifm{i.%ij.numijj.  plationelcgcm  illam  cddiderat,cumpr«- 

t%Hnoibafbtt  au*Jl  Ler  i.um  i.num  7.tttm  fiteatur  arouum  cue.  vt  fontcm  iacerdotii 
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iM,      Commcm  intib.t.Co<i.cit.dcracroran(a.EcdcC 

ipecUlifegcfui  nummis  illuftrarer.non  in-  Btl.d  tuth.HHM tel  onrs,  Cdtficrofimg.BciUf 

rdligatur  hoc  ipftim  bc  nc ficiu  rn Ecclcfia  m.tf.&fiaa. B*rt.m.2.S*lfc\m.t. Ptutl.  C*Jf.m.4* 

Romanareuoeane.  *rg  c.fidtt  Afoftftitt.txt.  Atb.m.r.tjr  Amg.Ptruf.dconft  o.m.*.Did.Con*r. 

iderefcrifi.&  t.cmmordintm.eodjtt. &  vtrob^  ».f.fimreUa.e.f9ffe{for.dtrtg.wimf.i.  2. nf. 

P*not m.  Fthn.Dtt.  e.mtmo. tf.q.j.  Enirnuero  Immfe.Cord.rmot.mc^*d*mdtentUm.  de  prtfiri. 

I*  quxnorabHirc>  fiuntfnifinominatimde»  K^b.m.i2.&l4.FclmMm.t2.Romun.tfnf.i4f. 

(ignentur,quodaminodo  negleoiaenevi-  €ot.fenmU.Socimjff.coi.tpSc^Adptitnum  re- 

Acntur.  t.TjtttmsfudUbtomtm  $  Pmtortit.  CpondcoyA\c%.tfmf.tfp.ttb.2.m  t.Crtmttt.dt 

ff.it  iniuY.xum  trg  c.tmtmuu.  dtfrthnd.mf.  *nttamtt  ttmf.p.j.$.vtdtmmme.mm.jf. &f~.4  $. 

x.tfuUftritulefum. defentemt,excomme.imftxto.  ohfoitUu.m.M^*mx.b^Jmn^frtfiHf% //. 

t.t.dtfntbtmdit.imf.  In  generali  enimcon-  y.f.frine.qu*fl.t.n\tf. 

li  ftiwrionefnoncomp  chendiPapalmpe-       Qrnat  hocaxioma  Felinus/^yty^.ft- 

racorem,  dcaliasnoub  )«  petfonascoftat  £4/»,item  B Ad.it  Ang.vantsmodis.quoifi 

Lncxsdc?cn.limfarii.C.defroxtmuftcror.  nonnulit  ad jppofitum  non  vidcntur  perti- 

firiniorm.  Btld.  mt.t.quttittr  domtnusfrofrto-  nere,duro  (peracim de  Imperacore, flr aliis 

Utfeudi prtn*t. Mttth.dt Affl.dectf.Nt*ffbt*n.  Princtpibus  fi 1 1 r a ft a J u m .  Certum  au tem 

iff.m  /j .  CephsUonf.i.nu  4o.cumfequemtib. &  eft,illabona orn  nia,  quz  de  mc  n  U  elTc  di- 

4onfil.3fg.ntt.4tJ*(.cenfiUi7.Ub.4.nn.*.Vtrji.  cunturjdeft^quarfad  colcrandosiumtus  i* 

itrtiofrmcifoUitr.Rif* rrjfonfi  t.  vbi  confti-  eiufdem  fcdis,  tucndumquc  ftacum  &  cd- 

Cuitprohibirioneracram,ne  bona  immo-  dicione^pfiusdefinicafunc,erTciniilacauf« 

bil.a  alicnentur  in  extrancum.no  poMe  r  e-  fa,  vt  nifi  ccntutn  anoruro  definitione  ehdi 

fcrriadperfonas  dignitatecxccHences»ne  poffint.Quar  autcmfincdcmenfa, coftarc 

dumPontifice,fcuCardinales,Principcs,  potcft,exillis,qu«  traduntur.t.  vtfmpr*,di 

Comncs.Bthnc  interdtiedes.n. fcxt.dtjfdei  titentt.rer.EcclcfvbtPtnorm  tm.ro.  tttm  And. 

tnflr.Nccp  moucr,q>a  Duareno dc fidoeius  B*rb.  Colt , tuunt cnim  regulanter, nc dum 

coftitucionisin  mcdiuadfcrcur.quidcnim  illabona.quorum  dirr&umfif  vnlcdomi- 

dchuiufmodiccfura ^bandumfir,inprz-  nium  ad  ipfam  Ecclcfiam  fpecVat,  vt  dn- 

fationc  noftri  operis  admonuu  Circufcri-  ttntxM*ft*rd.conttuftoj  mu  /.  voUtm  t.  Heu- 

pta dcindc  hui'allegacionis  veritatcq.d  ea  rtc.*  RoJinth.il tnfittfynofftftu 4>c*p.4  cnttctsf 

ipfamomentiadfcrre  poterit?  inpractcnci  ^.Sed  etiamfi  pcr  nrxlatum  poireflafim, 

13  controucrfiadirimcdarcumnihilf  prohi-  indutaoelTcde  meLf  pfiV  Ecdefiar./fc/fl.  tf 
beat,auctorirate  Ecclcfix  in  caufli*  Eccle-  lmmot.C*rdim*i.im  t.i.dttter.qmi  imuefittmr.fit. 
fiafticisaliudtempuse6ftitueie,quamiure  & tbid.it/d.rjr  *Ut.  Ctfhiid.cotf  ift.vnm^. 
ciu)li,c6prchcnfumfit,cu(usrciargumen-  mm  f.MtJc*rd.dtomclufiot  .mm.i.  He»rie.*RO' 
tum  cuin  locuplcs,  tum  indubitatum  prat-  fintb*td,e.4.temtl.j4.fitb  m.t.&t.  In  cadcm 
bcre  poreft  ,q ■tod  longi  trraporis  dcccm  cauuacflcconftituunt  RAd.d.§.qu4t  ttl f. 
& vig  nciannotudcfiititionc  lubmota  fta-  mrs.mm.\f.C*fIremf.mH.f.FcUm.d.ctp*dtudten- 
tucnnr,  in  rcbus  Ecclefiafticisquadragin.  tttm  n*. 2 t.  \^fmg.  d. auth.rjr  EccUfi*  Romtnu 
taannorumpra*fcriptionemamplectend2  M./.iNabonatqua;non  lolum  ipcctant  ad 
chrc.e.iuud.e.dtou*rt*>  c.*d *tcrtfidtfr*fiript.  Ecclcfiam  Lateranenfem ,  eo  modo ,  quo 
t.t.tod.tiumf.  Na  cum  conftitutione»  Lai«  dixrmus,  lcdcciam,  quatcomprcheduntur  • 

14  corumfnon  obl-gent  lpfam  Eccleiia,  c.Ec-  appellatione  patrimonti  eiufdcm  (edis,ve 
tUft*  S.Mirit.detofiit.&ibid.gUff.lnmfc.Hoff.  regnum  Apuli2,ducatus  Fcrrari*,Vrbini, 
Anch2r.BMr.PMfrm.lm.FcUn.Dcc.  Oc  iure  ca-  cv  td genus alia. 

tionicoapertccaueaturpoirc  EcclefiiRo-      Hoc  pronuntiatum  ^  vt  plcrumque  o- 

manam,(ecencum  annoru  prxicripcione  mntsrcgulafoler,  nonnullas  exceptioncs 

dcrcnderc,/<f.^  j.c  ntmo.c.cumnobu.  c.sdtsu-  admiccit,  quas  fcx  numcro  Fcltnus  perfe- 

dtentum.e.fid 'Jtgcmti.d: prtfiript. infructuo-  quicur,cuius  veftigtis  pro  maiori  partc  in- 

fam  efle lllam  indagationem exiftiroamus,  hxret  F.  balb.  Prima  cft,  Vt  fi  ret  cmolu- 

tndidaconftitutiononapublicaufucnr,  mentum  atque  damnum  iedcm  Ecclefiar 

andeniquepoft  promulgacioneabrogata.  Romanznonprincipahter,-|-fedperqu£-  tl 

Quirouis non defunt a  j dto rcs ,qui  Lanerii  dam ccmfequcnciam  Ac  fecundano, vc  ipfi 

15  j*defenfion6capeffant,Ac  illum  rcctc  atq;  vocant,concingac,vt  cum  ordinatia  pr^- 
iudiciofeciircfenciat,^hacautben^*cr«-  fctiptio locum  hzba,t%*rgHmeHt.c*f.voim- 
ofit na> c a uJlaai  R om an^  fc d is  c x cepcr iiytu  mu*. i4.f.4+  tof.fidi tm*.  t*fMad*MUmut*tf. 
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Auth.quas  ad.quacrcs  vfuc.vclprsc{cr.&:c.Cap.1 1.  wj 

ettmtifeffA.defriuiLt^AccfffPoxxo  i\\iiddu-  pca.  Comraendac  autetn  hanc  traditio- 

plicitcreuenircpoteft :  vno  modo  fecun-  nemregula  ab  ipfoF.Balborclara,quzdi- 

dura  diftin&ioncra  F  Baldi»  fi  agatur  de  &ar,nonfolercconfiderari}quodculufquc 

feudis ,  emphyteufi  U  aliis  bonis ,  quz  ad  (ccundario  intereffc  potcft ,  fcd  principa- 

Ecclcfias  fedi Romanz fubje£as  pcrtinet:  Wvx^Ujf.dui.cap.adaudtenutm. de frafcript. 

tunccnimnonccntumannorum  przfcri-  Lt. %.ftnnUim. ff.de  ven.inffUiend.gUJftnLdt 

ptionem  fpcdandam ,  (cd  quadraginta,ft  vnoqttoque.fJf.de  re iud.in  vcrb.quosttjrtbtdem 

qui  illa  bona  poffidcnr,  Ecclefiaftici  funt,  <JlUxAnd.nu.t7.Ztf.num.  21.  idemAUxAud. 

▼el  triginta  annorum  fpatio,  G  il!bs  Laicos  tenfil.S6.i»fin.volum.2. numtr.3.  laf/.necquu- 

Cffc  proponamus ,  &  przicriptioneni  prz-  quam.^.vbt  decretum.num. 32  ff.  de otf.fr oconf. 

tendcnti  nullum  fuJFugari  titulum, alias  Et ibi  CapU. dcttf.2{eapoL  107  nu. . .^Ant.GA- 

decem anni fufficcic poffunt.  Excipio feu-  ltrULhb.2. commun.optn. co»c(uf$.tituL dtatl. 

dura,dc  quu  fuo  loco,  ita  Btid.d  §.qu*stcli-  numer.jip.  Sed  hzc  ita  dcmum  procedere 

*nesjt».i6.Arch;dUe.i6.qu.4.c.vohmus.  Felin.  conftituit  Hoftien  fis  dtcl.cap.adaudicnttam. 

oU.adaudientUm.n.2s.AngeLnu.i.c.deannAL  fi  Poncifcxhuiusj-rei  ndticiam  habcac.cxi-  i* 

ixcept.CMAriAn.ejrBartholom.SotUt.tonf.266.  ftimans  in  caufTa  ignorahtiz  locum  ciTc 

col.t.d.verf/edAdfrimumrefpideo.itemcol.14.  ccncum  annorum  przfcriptioni,  cuius  o- 

verfnAmquodAduerfutvafAUttm.Gloff.tnd.CAf.  pinioncm  sc^morcm  elle,  dtSl.caf.  sd  audt- 

adaudtentUm.quAm Afprobit tbtdem  Cardtnal.  entum,  ad firmat  Panormitanus,  ne  (ciiicet 

lean.lmoU&aitt. Panarmit. nu.tr. FeLn.num.  quis  inuitiis  almm  vafallum  iortiatur,  vt 

**. t^Angd.vfucApionem.num.2.ffdevfurfAt.  ctiam  illktd idcm probat DidacCouarr./. 

ejr vfucAf.Imol.ibid.nu. 2. CumAn.  nu.  t.  Bartol.  2.fuArtUcl.CAf.foffeffor.  de  regul.  iur.  in  6. 

LPubltcA»us.%.fi».  tjrtbtd.  Cajlrenf.uu j. loen.  numer.6. allcgans  idem  dercndcnrcs Ioan- 

ab  ImoAnum.4.  CrAuett.de  anttqutt.  ttmp.p.4.  ncm  Andrez.  Kyfuton.  de  But.tjrlmal.  dtcl.  c. 

§.ahfmtu.»u.i}.BaU.eAp.i.»um.4aua/intre-  adAuditntiAm.Soctn.dtCl.confi/266.<\\i\bi\s*C» 

gtl. HenrUuARofenthAl. infia fynoffiftud.  caf.  ccdtt  Hcrmannus  Vulccms  tu  fuo  iraclat. 

S.  concluf.t/.».t.ejr  2.Franc.BAlb.  t.p.f.p.frinc.  fud.  eAf.p.  aum.ip.  libr.  i.  tjr  vt  vtdttur  CMe- 

nu.  19. qui  allegaretiam  Alcxandrum  conf.  noih.conftt 1S1. uumer.pt.  Cetcrum  diiTenti- 

j9.vifotbemAtc.voL2.quod  faneego  non  in  -  unt  Fclin.  dicl.cap.adaudienttam.tn  Ba/b.i» 

neni,(ed  puto  loco  ipflus  fubftitui  pofTc.r?-  irAclAt^rafcrtft.f.  4  ^.p.prtmif.  Crauetta dk 

ff.p^.fer^etltsditigtter.u^s  H\szcccd\tDi-  Antiq.temf.f  .4.  i.abfolutis.num.27.  HenrU.m 

dzc.Couzxx.f.2.fareU#.e.fefftfer.§.2.*u.6.  Rofcntktl tnfuu fynofft feud.  caf.  6. concluf.S+. 

verf.eademratione.ncm  BzxtJ.cum fponjtts .§.  fibnum.  2.  vbipluresidprobanrescomme- 

invecligAlibus.ff.de fubl.inremAil.  arg. ipfius  morat.  In  hac igituriudiciorum  confli&a- 

tcxr.^bi  Alex.&  A\bzx\. tnapojitl.  Altcroau-  tione, non  facilc  fucrit  CohftituifFc,  quid 

V  tcmf  modoilludcotingcrcpoteftincauf-  fccure  quis  amplecti  debeat.  Arbitrarcr 

fafeudali,cuius  propriecas  quidem  penes  autcm.f  fentcntiam  Hofticnfisnedum  tu  il 

dirc&umcftdominium,vfusfruc*usautcm  tioremcffe, &zquitatimagiscoh(ehtane- 

p«tpetuus,qucmdominium  vtilevocanc,  am,fedetiamadiurisregulaspropiusaccc- 

vafallo ccdtt:  vt  fi rra&ctut dc  iure ipfi*  va-  dete.  Cuius  rei  fides  facile  illuftrari  po- 

falli,  non  fint  necclfarti  ccntum  anni ,  fc  J  rcn  t,  6  fundamehtum ,  quo  ihcircumfpe- 

&tisfit,illud  tcmpus  euolutum  cffc.quod  £tiusnituntur,fuftuIerimus.Negantigh6- 

fupracomplexiiumus?cumnonagaturde  rantizcauffam,nobis  a  przfcriptionis  po- 

prziudicio  Romanz  EcclefiZj  fed  deda-  teftate  przftarc,  quod  neque  nos  mficias 

mno  ipfius  c\ict\ii$t §.fiquis per  trigmtA.ejr  imus,fed  cxpedire  antea  dcbuerant ,  prx- 

ibidem  JjcrntA  num.t.  CAfstth.  de  AffUcl.num.  (criptionem  quadrag  ntaannorum  locum 

i.Prapof.in prtne.^fluArot.uum.2. Felin.dtcl.  habcre  contra  Ecclcfiam  Romanam,  fi 

ctf.  ad Auduntixm.num.2s.  PAuerm.num.  12.  quid ipfius intcrcffcr.  Nam & ipfc Panoc- 

Socin.  BslJ.  \^4ng.  Imol.  Aiexend.  Crauett.  Di-  mitanus ditl.  csp.ad AuditntUm. hum.ti.  & il- 

dat.Couarr. t^aht  fupra  a/legatt. F.  Ba/but  d.  f.  lum fecutUS Fchnusnurn.i/.idem FtltnutCAf. 

f.f.f.princtp.numer.20.  Idque  probari  po-  tume/tm  ««w.^.poft  loan.  Andr.Imol.Ma- 

tcft  argumento  didci  ccxc^ quu per  trtpin-  rian.  Socinum  ab  illo  addudos ,  profitch- 

*4,item  cAftt.volumus  16  quajl. 4.L fAter.%:  tur,  cauifam  excmdonisi  non  poftc  per 

auindecim.ff.de Ug.3.Li.Cod.detramform.vfu-  przfcriptionem  quadragintaannorura  ita 

«r/.curataita  boaa  noainueniancutexce-  hbcfaciari,  vt  dcfiaanc  Papzfubieclieffcj 
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cum  tamcn  hic  principa.itcr  dc  cotam  tur.  Scdfaneh*cipladoarinafmfl»i.pcri-  *< 

comroodo&incoramodoagi  vidcatur.il-  culofa  vifafuit  j?rimo  quod  vcriprvidea- 

1  mqaepratfcriptiOnemduntaxatinhibc-  turcflefcmentia  illorum,  qui  cxiftimant, 

at .  quod  Ponnficis  inrerfit  fuam  rurifdi-  quod  pcena  etiam  ipfo  iurc  impofita,  pcr 

ctnmem  non  inrcrucrti.  up.fi  dtUgtnii.ee-  qui  quis  mulretur  bonis  fuisprarfcriptio- 

dem tuui.  cAf.idereftttvt.inmtegr.  ttp.tum  o-  tie  viginri  annorum. /. quereU. C.Mdkg.Cefr 

lim. de prtutUgcjrexttffNoa poiTum autem  nel.de ftlf.l. i.%.fn ff.de mrtfiftuldnomntbm. 

dirriteri ,  magnopere  intcretTc ,  fi  loco  v-  ff.de dtutrfiejr  ttmfor*l.frsfirtpt.  ita  cncruc- 

nius.cui  facilc  imperari  poterat,quique ad  tur,vt finc diitinctione  ti l cu s  Romanus  ll c, 

obfcquia,&idoneus,&promtuscrat,a.iu$  an  nontllud  exigi  amplius  non  pollit,  mii 

li  fubftiruatur,  porcns,  factioius,  +  ad  omma  dcdaratio.quodtahspcenadcbeaturintra 

certamina pronus,  conuztM.fiAUq.mhw.de  icgicimum  (patium,  iudicialiter  i nrerpoii- 

dectm.  crnoUtAAb  Akxmdro  t.  Imptrator.nu-  tafuitTet. BeldJ.finX.  dt  ftcrojknci.  EctUfnu. 

mcr.14.  Cteftrenf.infin.  AdSenAtufcifultum  Tre-  6.  Feltn.c.cumnobit.  nu.is.  tirt.fi».  Anton.  Pt~ 

heS.  Non  mutat,  quod  obiici  poteft  fecun-  rtgrin.deturefifci.Ub.6.tit.g.n.43.  ThobiaeNcn. 

dum  hanc  argumcntationcm,forc,  vt  nc  cof.iojjt.i.(frfyq  Profp.F*rjn*c.tnprAxitrm. 

tcienti  quidcm  profcriptio  quadiaginta  //i././//./.y./tf.«.^.SccundOiquodhfircipia 

annorum noccat.  Refpondeo  cnim,  ncra  declaratioparuad  regulaperunere  vidca- 

ciTe  verofimile,  quod  ictens  &prudens  ta-  tur:  ium  cum  Fclinus  d.c.  cuw nabu.u.t>. ejr 

lem  fubditutum  admttTurus  ftt,  vnde  et-  ibid. Panorm.»./*.Marc,Ant.Pcrcg.<///£.tfi 

tam  nosnonconftitutmus,ignorantem  (i-  tit.S.n.42.ver/fAiUt.Pro(pcr.)r&rm.iocofuprA 

rtcdiftinctionc  admittcndum  ciTc,  fed  ita  Allegaio.  Dcc\3M.inJuetrAcJ.trim.Ub.f.t.4i.n> 

demutn,iidoceat  ex  huiufmodt  cbmmu-  6  vtrfiltmitAjetudayCo&ituAni,  illud  elTc  pc- 

M  tationcf  caulTam  Ecclcfia:  lariam  ciTe,  q,  culiarcincriminehxrefis,  nopotcft  indc 

ytique  inuitis  moiis  accidcre potcft.Natn  generalisaliqua exceptioc6(Utui,quaii  ct- 

vtomittam,quampeticulofum  (it,habere  iam  in  aliis  cnminibus  illud  ftert  polfit. 

ticgotium  cum  horainibus  contcntiofis,  Tcrtio,quod  etiam  quinquenmraadfub- 

intctelTcpoteft,domini  ip(iusfctidi,ncfa-  rooucndum  ftfci  accufationcm  videarutr 

ntilia  pene  defecta  tcs  in  aliam  faaiiliam  (ufiiccrcJ.vn.C.deApoftoi.ejribid.BAre.SAijftt 

copiofa  fobolc  fubnixara  ,  vcl  ne  liJud,  Albenc.o\\x\  illam  materiam  latc  profcqui- 

quod  mafculinura  erat  fcudum ,  etiam  in  tur,ii jgarur  de  bonis nondum  in  fifci cor- 

tceminas  transfcratur.   Sutit  qui  his  in-  pw>co*Qis.Ang.l.tn cegntttone.jf.de SC.Syli*n. 

M  commodisf  pondcratis,ita  rcm  digcranr,  Boff tn nt.de bonor.pubUcAi.nu.7S.Ang  tntracl. 

vtconftituantprxfcriptioncm  non  impe-  malcfictof.in  verb  tycutusbonA pubttcamus.nu. 

dire,  icd  detnum  rcftitutionis  auxilioo-  23.(jribtd.Augufitn.inAddtt.BArt.i.commi(fA. 

mncm  dimcultarem  explicari.  Panorm. di-  ff.depubUcan.n  j-.&tbid.AUxAnd &A(-bas:n 

llo  cap.  Audientiam.num.  //.  FeUn.  num.tS.  Ro-  uddtt.  Btld.L2.  Ccd.  (i propter pubi.pcnjit.nu.  1. 

m*n.conf.i66.num.to.BAlbusdci.p.4  4fprin-  Alex.tonf.216.vol  6.nu.6.^nton.(Jomez.VAri 

ctp.cjHsf  i). num. 6. qua  dc  re  qutd  mthi  vi-  tom.}.c.i4.ttt.deconSfcAt.bonor.nu.s.Prc^cr. 

dcaturexfequar,curadccauiTaignoranti2  Fjrtn4c.infuotrA8  crtm.Ubr  tjh.j  uu.ss.nu'. 

ttactabo.  163.  vbi  ait,ita  communiter  ab  ommbus, 

SccundotdcmFclinus</.f^.4^W/«//'  ncminc,quemviderit,difcrcpanrc,tcncri. 

4m.num.24.  &  illum  fccutus  F.  Balb.  i.p.j.  Scd  his  argumcntis  noh  obftantibus  pro 

/^r/Bc.^«^./.»*w.a/.Vimno(traecnuntia-  dcfcnfionc  huius  intcrprctationis  confi- 

ttonisrcmitti  exiftimantincafu,M^//.^.<^  dcrari  potcnr,  quod  intctftt  inter  cogni 

prAftript.in l.quo  caueatut  libcrosOrtho-  tioncm-ydccauira&pcenam,qu«iamipfo 

* 5  doxos  harreticotum, \ fi  bona,qux  a  Ro*  iutc  commiifa  ett,aut  in  quam  quis  con- 

roana  £cclcfiatcncbant,ipatioquadragin-  dcmnatusetT, ua  vt  vlrerioii  declatatiohe 

taannorum  po(Tcderint ,  nort  ciTc  vltenus  nort  1  ndigcar,  &  illam,  vbi  caulte  ddccpra- 

niolc(tandos,quarauis  parentes  huiufmo-  tio  nccclfarto  intc-poncnda  clr,  dc  qu4 

di  bonis, ipfo  lure  vcl  per  fcntentiam  pri-  qujc(iiouc,  cum  de  Impcratore  dufctc- 

uatt  fucnnt,  quod  regulariter  huiuimodi  mus^accuratiustra^abtmus. 
bona,qua?quisrccognofcitafede  Apofto-       Tcitia  dechratio  f  circa  hoc  noftrjrh  ll 

\\CAyvtidtm  F. BaWus  Ait, non  ni(i  centUm  pronuntiatnm  prihcipale  ab  eodcm  Fcli- 

annorum  prxicripttonc  a  fifco  amtttan-  noproponuur  m  pracfcriprionc,  quar  fuf- 

fragio 
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fragio confuctudinis  fuffultt  iit :  hic  cnim  ucnircoftendi.  Accedit ,  quod  auth.  qudt 

quadraginta fufficcrc annos, argum.c.Jmal.  atliones. Cod.de facrofana.Ecclef. triertni prar- 

deconrnet.tjrqunibtdemtrtdtdit Gb(ft,A*u>n.  fcnprionem cxcipi videamUs,&Iicec hori-. 

dtBnir.ejr Domin.  quarquc  in  hanc  fcnccn-  nulli  refpondeant,illam  cxecptioncm  a«l 

tiaraailegaujcBaldus^«c**>-W.9«4*<itf/tf-  cauflas  fcccleu*arum  aliarum,  nonRoma- 

nes.C.defdcrofinci. nu.  i$.  Hxc  Feltni  aifcr-  hx icdisrcferendam cfle, ramcn tllarefp5- 

*?  tio,quarouisfconficinccur  a  F.Balbo  d.t.  fiofarispericulofaTidetur.quodvcrofimU 

f  -S  ^./r/»f.tamcnmihiproba:inonpotuu:  lenonvidcatur,Impcratorem  de  triennii 

idque  ex  cauflis  cV  rauombus  quas  fubii-  vfucapione  confultum,  in  rcbus  fcilicet, 

cio.  Ccrcnmcft.in  hacipia  prxtcrtptionc  qux  feruando  in  tuto  collocari  noh  pof- 

tractari  deprasiudicioeorum,  quxPonri-  iunt,iddecrerurumfuiire,cuiustamcnvo^ 

fici  referuata  func,partim  co  iure  &  con-  luntas.etiam  ucitain  omni  diipoiitionc, 

tcmplatione,  qua  impcrator  multa  fibi  icquendavidctur,4r£. 

prxcipua elTc  voluir,dc  quibus  in  tttuiqun  iindtmftriptumrtUquerunt  Doilores. jf.de pdcJ. 

Jint  regtlU.de fcnd.& c.quodadtrdnjlattonem.  vt&  ratioinomnt  1.  dominari,  &iusfuum 

dettjf/cgat.ptmm  autco;  iingulart  prarro-  Iverccrc  fo\ct.{.uondubiH.CJctegtb.t.mUite! 

gauua,quxinfignuincmincntia;,quaRo-  dgrum.ff.deremtUt.  Nonmutat,  <£dcfifco 

manaEcclcfiaahas  exccllit,ipfi  vcl  impe-  commemorat  Salycetu»,  quamuis  enira 

rator!a,velproprialegctributacft.iV<i»f^.  rcsfifci  pcrvfucapioncm  acquirinonpof- 

itemauth  qnax acliones.  C.dt facrofanfl.EctUf.  fint^taracnnondubitamus.quin^acciones  * 

e.cumnobts.  ejr  c.cnmad audtentism. deprnftr.  fiico  competcntes  tam  in  pcrfonam,quam 

fcxplorari  autem  turis  eft,confuetudraem  inrem,triginta  vcl  quadraginraannorum 

\o  inhis,quc,Principifcruataflunt,nihtIpof-  fpatio,vt&alix,exftinguipoflint.£/^/»§. 

fe,nift  tanto  tcmpocis  intcruallo,cuius  o-  res ffci.lnjiit.de  vfucap  Btrt.l.in mntbttsjf.de 

r<go  amplius  inucftigari  non  potcft ,  con-  dt»rrf& temporai.prafcrtpt.  num.i.Btcr.dccif. 

ualuerit./ h.tc tu re.§.dni Ine aqun.  tf.  deaq.titto-  zo+Muma  .  JM.  Anton.Peregrtn.deiurtfifci. 

tid.&dfl.l.fin jf.de  dq.pUuarcend.l.vfumdqust.  Ub.6.ttt.S nttm.i.  vbi  commcmorar,ica ixpe 

CJtaquaduff.iib.to.ccumvenerabtUs.extr.de  pronunuatum  fuifle  in  ditionc  Vcneca; 

eonfuetud.ejrtbid.  lo.ab  imoi.n.j.Panorm.nu.t.  Vndc  admttt»  poifct,  Vt  Pohttfcx  in  rcbus 

,  ejr  6.  idtm  Panerm.c.fin.eod.titul.  vbiilludcx-  mobihbus  ad  fifcum  fuum  peruncntibusj 

prclTcnout,nu.ti.verfvnutamenf>uto.(irtb.  tali pte/ogatiua,nonautcmlongioris tcrtt^ 

Ant.de But.j4.col.v1rf.frer quodputo.  Alex.  cof  poris  vtatur. 
tMh.i.n.i.lafl.dcqutbus.jfJcitgib  n.+f.Jjrm.  _  1 

trdHet.intrAcl.de  anttq.temp.qnartaptrtfe6i.t.  CapUt  111. 

n.^.ejr uBdrt.tnl.omnespopuit.ff.de tuji.&tur.  ^n  dccimx  vfucapioncm  vel  prasfcriptio- 
kr.a£.ntfiquisconftiruat,talem  c6iuecudi-  ncroadmitcanc. 
nemetiafjclo.&vfuipfiusPonuficiscon.  Svmmaria. 

ftrmatara  futlfe.  QModdeamarumtrmnaamiqnitminvfnfittritni 

Quartadeclaratio,quamFcl.n.^.^  ,  \mddtcmtfmth 

audtenttam. nn.26.  CX  mcntc  &  ludlCJO  An-  g  ^ctmaaliaferfinalaaUarealesfunU 

gcli&'conftitur.^.**.a.proponit,quamqi  4  QsuperfinaletejfetntelUgantur. 

ctiamrcfcrt  ¥.bt\b.d.x^.f.p.princ.»nm.ij.  j-  l^nnHtUtdttmasmixtamnaturamvidtritbu- 
cft,  vc  icilicec  h*c  prxrogatiua  Ecclciix  utre. 

JiRomanxconccfla,tlocum.nonhabcattn  *  Q^rfumjKrtmtatcogmtt.hmm^ 

prxfcttpuoBcrriennii.SedhanCipfara.n-  >  ^^*4^f«^^* 

tcrprctat«oncm,tanquamicgibus&cano-  #  ^d  prafiript»  m  dtamuptrfinaUbus 

nibusrcpugnantcm,tciiciunt,idemFehn.  hcHmhabeatnonrtaUbm^ 

&  B  tlb.prxrerea Panormit. e. cumdtieHa.de  p    ^onfittatafintennaRebHffit<jui  exiftimakat dtci- 
eOHfirmat.vttltvtltnut.S*lyc.tnlvn.C.dctraf  mvperfinaUi  ettam  inrc  diutnc  dibrrt. 

form.vfucip.n^JlUrc.Anton.Peregr.deficta.  »  Q&,™fitmdtc,m»rcal,bm> 

^Ai^.^Cetcruraegodihacira-  «  ^^^^t^Z^ 
ptobattonehuius  dcclarationisnthil  ccrtl  turefemrisdtntni. 

jn  prxictitia  conftitUO ,  qttod  animaduer-  l2  ^rgumentatontrariapartie. 

tam ,  vrgete  omncstllasrationcs,  quas  fu-  tf  Dtjhnttu aMttoru, an trtlictHr de deumi* praitri^ 
prainvfucapionecontcaEccIcfiamintcr-  tUyanvtrodejktnru. 
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14  Cenfitetudinemincnufa , 

plurunumpoft. 
ij  fn  dectmu  frtueritulocnm  ijft  vfucaftoni  tjrpra» 

Jiriptioni. 

U  tAnprafcrtpuomdecmiufitt^tqu4nondumctf- 
ftritnr,locum  habeac, 
Doilorum  finttntid. 
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fit,  fciendum  eft,  ohm  ,  cura  adhuc  Iudxi 
in  Pal2ftinaflorcrenr,diuetfas  decimasin 
vfuf  fui-Te.quaru  trcs  numero  rccenfct  D.  i 
Hietony  mus  luper  £zechiclem,cuius  vcr- 
ba  poftea  a  confarciaatoribiis  &  archite- 
chs  d  ccretali  u  m  Collara  fucrun t  tn Ub  j.cap. 
17  ^ttmvprtfcTtpnomtolknwnfoffcinMtmx^fU  i.JeJecim.  Ex  enarracione igitur  difti  ca- 

,/  JZZdZfio  DuUci  Conarr.  drctt  frecejentem   t^l  ""J^ '  -^T™ 

ennmJontrru.  f  frugumLeuitij:*  cribm  populum  ex  lege 

i*  Ltgit^forttofibodebit^mmttriltgt  &cmfue-  dcbutfle.  Rurfum  codcm  Leuiras,id  cft, 

tudtutpeteit, non autem tus aUmentoruntj.  Inferiorum  mmiftrorum  gtadus  decimas 

eo  Dttima jttnt trtbuta  tgenttumtminutrum^.  kcerdonbusnoncullfle.  Tcrrio  fuifle  de- 

u  AbfmdmmvideritfifairajGn&noiadfi/ut^  cimas-.qnas  finguli  dc  pOpulo  in  iuis  hor- 

deetm^um.titj t^tmed^odebnurum^  tcis fcparabanceo confilio,  Vc adicuri  tem- 

^f:0^t^«  *      in  vrbTc  Hieru^m'  * m™ s*- 

caufa rttttonu txprtfa, vclfubaudua, n0n aca-  ccrdotcs  &Lcuita_  ad  conuiuiura  inuita- 

ptunt.cttmexemplu.  ruri,  vterehtur.  Quarto  dedmas  candcm 

$$  CmrdtttmtportiofieerdoHbmfetm  fuiflc,  quas  paupcnbus  rccondcbant.Dc 

quam mator aut mtntr.  histnbus,quodin  vfu cfledefierint,operx 

14  Quafemel  tnttrpretattonem certam  babuerunt, ad  prctium  nottcft,m  prxientiad.flere.emift 

26  Nofira  atttm  mffttmtm  num fojfmtfrat&txmaj  fium'  °.u*  tpilcopo  infern  debct,M/.«w». 

lerts  Mofiicas.  ^u&ente^deof.ordtn.ejribiJ.gloff.InnocImol. 

»7  Paroebt &amJaxtrdotettqmamumduiitetjwtjtt4-  Panorm.  Cfditi,  i  n  locum  decimarum ,  q  u  x 

mmdeetmuframddndtnonfmntj.  lacerdouV  dc  bc  bat  ur ,  /  ucccffiflc  vidctur. 


*S  _ 

po  tnjtratmr. 

i4  NemnfmtmHAVafqmutexifiimamtuprafsripuone 
toremdeducipoft.nt  Lawv/iaidttimai  inrem 
ficerdotum  prefiare  coganturtfi  clertti  tdtunde 
babtanttvnde  fe  alere  foffmtj. 

j»  slrgttmenta  qutbutadhoc  aferendum  miuetur. 

$l  %rprthtnfi fententut  ipfim  Vafiiuii. 

Ji  Tdtremnondeberemtempefimupatlionibm filimni 
fuumfraudartyjpt  Itgtttma  pornonu fuo  temport 
qmarende, 

)}  Tonttfitem  ex  iufia  caufa  laicu  poft  Jecinuu  tuU 


Rcliquaigittircitprimimcmbridifcepta- 
tio.HasdccimasHofticni.//»yw/iww_  .Lh. 
3Jtt.de  dectm.tjrprimtt.  i ta deftnit, quod  fci* 
liccr  lint  omnmm  bonorum  mobilium  li- 
Cite  quarlltorumtpars  dccima  Deddata,  i 
conftitutione  diUina  dcbita.  tnconfirmi- 
tioncm  huius  fuse  definttionisallegat,*. /. 
&c.ptrocbtat.€.nont/l.(JM.d*decim.zcic\tn$t 
Dcum,  qui  dignatus  eft.toturn  dare,  illum 
.„„,, P9   ,rc,^  ^  «•amdjgnarirccipcre.nonfibiifcdnobisi 
dtcert,  maxtme  fi  agrot  aSarracenu  velTurcii   ld  cft>  dantibus  fine  dubio  profuturas.y?fit- 
recuperautrinu  dum  Ang.i6.q.t.t.dtcito4. 

44  Rmodtumarumminduirtctntinuemu.  Harum  dccimarum  conftituuntuf  ab 

|/  C^^'f<^^ryfe,vtdectm*mgranuri4   tnnocent,  ci.de decim.&  cntntH. todtmtif. 

*x  JSlS^S^S^    j  _r  •  .       ,  ^ofijnftufnmm.tit.dedecim.&pYimit.nH.i. 

$6  jlnclenctadmtfttalitonfuetudtniLMuoicomptl-  •  _    '    J    ,  „        ,     f  . 

lerepoftnttvttenipmqu^mefetfintfJurii  ^P^rm.d.c.nontff.n. Imoivtrf.Ftitnx. 

nmvmdemtucokWurtJtnunnen^  tuc4n(fom.Jefr4fctipt.n.t.  S)tutfi.tnftufnmm. 

37  Iailura  frimlcgti  ifium  ceercerifefe*  qmfrtmdii  *»  Vtrb-JtcintMJt.u.Frimc.B4lb.uf.s.^ 

conumcatur.  7  ».-r.aIixpcrfonaIcs,f alia:  vcrorcalcs.qua  | 

jt  An dectmoadborreum vtlctUam  Ecelefiadefireri^  d i fti  n ttioncm  co n  .mcndare  videtur. c.  ad 

dafintj.  ^^/f«4</r_!r«w.Pctfonalesauteill*con- 

detrahnu    '  bcnturcx  ncgotianonc,  arnScio,  (cienria, 

40  'Diferentmintercaufamcoufuetudtnu  & ffafcri-    militia.-VCnatlOOC, &C. RcalcS fiuC ptzdia- 

pttonurationentuli&ttmporu.  le$,  q  ptOUCniunt  Ct  ipfiiptxdiis,  Vclutl  VI- 

41  Quantotemporuinterualloclertctdectmai  tx  fri*   num,frumcntum,foenum,  frudtusarboru, 

fcrtptwnc Acqutrtrefojfint, cum difimllient  un-  quidquid  dcniqj  tcllus  commodi  &  cmo- 

Vff*'  lu  mcnti  ptxbct. J.c.td Apefleltci.  c.  ntnttlin 

T  materia  de  prxfcriptione  d ec \ m a -  fouflaie.  cextraitfmiffa.  dt dtcim. cqmcJnqne, 
rum  unw  cuidentiui  iUttftrari  pof-  nf.quttjl.7.  Porro idem  Hofticnfis  oftcndit 

intcr 
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fntar  has  decimas  nohnullas  deprehendi,  ia  verbMtima.  ita.t.  Archidttc.  c.  qtttung..  it. 

deqmbus  mcrito  ambiguatur,an  praedia-  q.7.AatM$mt.inc.fdrothiojtoi.dtMcim.  Hoft. 

5  l.bus  vel  pcrlonalibustunt  adfcribendar,  d 'JmdfummdM.j. tit.de dttim.&primit.n. //. 

poflequetllasvocari mixtasj coftituensex-  feftimoqmaritmr. verfferfontlts.Smmmd.Sytit. 

cmplum in fcetii pccotu,quod  magnacura  t»  vtrb.decimM.a  tofoft Rty.Aug.Cttdia.tirAr» 

©pus ficadpropagationem & conferuatio.  thid.dbtBo tdduclos.F.Btlb.t.f.f.f.frinc. q.y. 

Bem huiufmodi tcctus,dum cuftodei»  per-  n-4.Btnnc.inc.petuenit.de  decimit.  Ptnz.yoi 

petuum rcquiranr,  ftabutationem  noSur-  toftpo^ DitUe.  Coatr.vtr.Vefolut.tibt.c17. 

Siam & brumahs cctnporis:cx his eni m foe-  ttJ.Ltfrtd.de tibell.c.to.t.fwbttt.rfr oqmib.Dit. 

tum  poflc rccenferi  inrer  perfonalcs  deci-  tUaoUfiat. TtrdA^tfq  contromerftSmft.tibr.i.e» 

mas:  Contra,cft  tinc  pabuio  viuere  nopoC  Ip.mm.g.  verf.qmiddtctadmat.  Adrianusolira 

finc&damnoprxdiorunvnquasconipu'-  PoncifcXRoraanusf.f««6£r/.f.  Huiusrei 

{ahuiufraodi  pccoracurafcccu^dcpafcSdo  hancfrationemreddunt,^  dccirha;  per-  • 

pene  vniuertam  vtihcatem  catnporum  au-  Tonales  nd  debeantor ex  prxcepto  diuino, 

ferrcfolcnc, polfc  huiufraodi  faetusetiam  tcdpotiuscx  interpretatione.  Secudo  cx- 

prarduhbusadfcribi.  Ex  hisigitur&fimili-  cendi  poceft  iilaratio,quodinciuilc  videa- 

busratiotubusintermixtas decimasrcfer-  turhorainisinduftriara mn\A^cJ.2.Ceddt 

n  polfe  Mrg.  I.7.  cMfttit.htrtd.ittm  %.qiudi  pgtteUmw.ltb.it.  l.fta.  t. aeUtdt.fradior.cimit 

fuHt.laJlit.tU48.  & compcllcrc  co  nccelfitatis,  vt  arcana  8C 
Huius  diftin&ionis  cognitio  co  perti-*  fccrctapatrimoniifui.&quidquidhabcnc 

'  nec»vt  li  ciactcturdeemolumencofdeci-  omnino  pandcre  atque  dcregere  cogan- 

marum  pecfonaIium,quasvindiccnt,hinc  tutjL.j.C.quomoio ejr qutadt.tiutrtMfm.tibr. 

parochuseiuslocsquemincoleinhabitar,  /f.quod  deniquc  clfenc  illxrationes,q  iae 

indeveropatochicius£cclcfiar,ihquaEc-  infacrafcriptura  cxptimuntur,atqueiure 

clcfialhca  pefcipiunt  facramcnta,  dica-  canonico.vcmaiorvbcrtas  fciigum  cxim- 

rous  pcrfonales  dccimas  interendas  cfli  briumopportunirate  conccdi  poiTit,itcm 

parocho,quam  ftatistemponbusvifcrc,&  vtin(c<5ta,quaefrug<biis  infcfta  fint,repri- 

frequentarcfolenr,  in  rcbus  diuinis  audi-  mi  atqucdc!e>ipoflint,dcquib  %t.remertu 

cndis,& pcrceptioncfacramcntorum  otiti.  miai.18  qutfi.).c\mm\xh me nonpritertar, 

€.md Ap9jl0ltcd.de Mcimis.vbt  gtoftt.tnaot.Pd-  neutram  hatum  rarionum  ad  id  plano 

ltcrm.Holiteaf.ia fudftmm.titMdtcim.aa.4.  conuincendam fufHjere,cum  vrgcantad- 

Sytitefi.taverhMcimd. au.+. idcy  confirmari  huc  alue cauflx, quat folx id impetrarc poG 

pntcb,  16. q.t.c.q utfti. in  aliisautcm potior  finc&dcbeant,corporisfanitas,item  ani- 

•ritconduioparochi,intracuiusftnesp  e,-  ma?falus,Hequibus  ctf.dccimd.eddem.ctujf. 

dia  cx  quibus  dccimar  tolut  dcbenr,vcrfcn-  &  qudftton.  Potueronc  cameri  hi  ipf*  ra- 

cur  ccumfinth0miaesdedecim.r7frmt.cdf.  ciones  Propactas  &  legiflatdres  in  veteri 

Bcctifiat.ij.qu.t.  nifi  nominatim  atiud  con-  tcftamento  diuirto  fpintu  inftrudros  mo-> 

fuctudincreccptum  Gtd.ctf.cumftnthomi-  uifle,VcnihildcdecimiS>>erfonaIib  dccer- 

met.ejr  c.dd  AfoftoticdjU d.  ctm. Htft. d.t. dt de-  nercnt,quod  cxiftimarehtetiam  oblatid* 

tim.S-primttaum. 4. SjUeft.inJhd fummtJn  num cumulo id pcfari 6c  farciri  poiTc.Qu* 

Verb.decim.  nm.14.  vbi  H^fticnfis  &  inmi-  confideratiofabuertitargumenta.rtebufli  * 

xcis  coniuetudincm  tpcclati  dcberc  adtc  intrdcldt.dedcttmu^qudft.i.num.ii.&tt.  qui  # 

uerant,aliaslocumeucprcueiioni,4r£.r./.  audtor  cft  ctiam  has  decimas  iure  diuiao 

deoff.cu/Jodit,  quauismox  fubnecrat,tucius  dcbitas  auLtoritatc  t.Uflrd.cAo.infne.  Le- 

eflc,fiiuspafccdi«ftimciur,&eiusdecim?  uitcdccimashabcnnomnibasvrbibus,iri 

infcranturparocho  eiusloci.cuius  rlnibus  quibusopus  noftrum  exerccmus,  uc  Deu- 

pafc ua  concinencur.  cctonornii  u.ctf. in  friac. ojfiretis dcctmd  & 

H«eadcmdiftinctiononlcueraomc-  frimiiiasmtnuumveftrtrum.cuewtr.pvimi 

rum  continct  m  cxpcdienda  infigni  illa  Vcrbanuilu  prxccptum.fcd  fola  facti  nar- 

eontroucrfia,aniusdccimaru  pcr  prscfcti-  ratloncmcoplec>ahtur,quid  prohibetilla 

prioncmpcriratvclclidipoffin  Rcceptioc  rcuocariadintclleftumtot  capitum  iacrat 

entm  ciTc  vidctUrfcnccntia,quod  fi  tradtc-  fctipcura;,  vt  incclligantur  datc  dccimai 

f  tut  t  dc  pcrfonalibus  dccimis,  prxfcriptio  prardiorUm ,  qua:  intra  &  cxtra  ciuitatern 

inilhslocumhabcrepoiTu,//4f</**.f.M*/:  cxcrccnt,  eius  ciuitatcs  Leuitis,  itiqui- 

futtfoft Niceltidt ofoot. ut fffkm. FftncSa  bushabitantAopusexccccc?  nam&opUa, 
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verfari  poteft  circa  hortos,  pomaria,  vine-  Prcrcr  has  au&oritatcs  facrq  fcriptnre.  Ho- 

as,item  fundos  ciuicati  concermmos.  Scd  fticnf //fyi^ywmw.nonnullactiamexftcro 

ctfi  quisdealtoopere.circaquoddefuder,  Euangclio  &  Tcftamcco  nouoinmedtura 

i]ludratc!hgat,quid  haec  incerpretatio  in  adferr,quxprud«nsomitro,c|ihuiccaulfar 

dccimiipr«ftanm's,vcln6przftandtsmo-  parumferuianr.  SancD.Auguftinus<*fc» 

mcnci  adfer  re  pou*ir,non  vidcmus,cum  io-  ttujf.q ./.  r>totiuntni>dtcmaseJfc  tributt egf- 

laderoonftrario  fiac  loci ,  cuius  facerdori-  tiumtntmtrum.&quedfi dettmasdederu.neu 

bus  decima?  pneftari  fo!cac,vbi  degcrc,fua-  fo/um tbundtmtufrucluum  rtttpitsftd eiiiji- 

qucperagerefolenc^qux  rescolliccontro-  uuttemeetperu&tnimstonfiqueru  I n  candfi 

uerfias, quas &  nunc ccmporis  rcpuIluLilc  lentenam  D.  A m  brolius  d.ctttff*  16.  q.j.  tra 

cctt\ianma.qiu)modo.(jrc.Apofioitca.  dtdttim.  (ctibi^qUituna^reeognouerit  tnfe.quodfidetitet 

Deutcronomii  caput  tantum  cft,  vt  cofir*  n»  dederttdectmasjuasmodoemendet  quodmi- 

mqt  fentctiam  Rebuffi,  vt  plane  eam  labe-  uusfuit>qutd eH fidttiur  deeimas  dtrt,mfi  vt 

faccare  dcpreheiacur.Quscnim  primicia?  meeptiusnet  mmus ttiqutndoDto offertt \aut de 

tlccompendio,  q  iod  folu  tnduftna  perfo-  grMnoJuo,tut devinojuo.tut  defruQibm  srbo- 

tix quamcur,coniiderari poffunt.Negotia-  tum,tut de  pecortbus,aut  dt  hortottut de nego- 

tiontscnira  itctn  artificit  cfTc,  fingulis  an-  tto,tuidetfftventttoue(u».  itcm  Auguft./rf. 

nis primitias quis conct flcr.r.  Dc frugibas  j.homii.btmtl *j.q  uod ettam refponf*m  i  □ . 

igitur,quxmaouconferi,qu?Tiatquccogf  cc  <  amcfldtctciod.ctuff /(  qu .7-  LMtiertt 

iolcnc,iniciligcn  da fcnptura cft.  .  uefirt  tdeotop-is omntbus  tbundtbtnt,  quta  Det 

10  lnpra?diahbu*dctimisf  maiord-rliciii*  dettmas  dibtnt,  (jrCaftrt  tenjum  reddebsnt , 
ras propofr a eft,qnod  nonnulli,i//|/^,/4/'-  modotuttm^ttdtcelftt  dtuoti» Deitatcfjfit  m- 
thidtsc.& Avchertn.tnt./.dt d '  cifn.ru  t  lantt.  dt&te/ifci.  i^tiumut  ptrttrt  tum Dtodtttmas. 
inc.fia.deptroth.Iotu.A .Linrub*. .edtumis.  rr.od* tutan ivtumioli.tur. Hot toUtt fffcus,quod 
K^Ux.conf.(o.Uh.4.Aiton.deBut.ints*>.Ptti-  Hontccyu  Ckrifim.  Hanceandemenuntia- 
thitnos.col.t  LAbbusinc.insUquibut.cii/jtmtl.  tionem confirmanrmulta  rcfponfa Ponti- 
*u....*kitip.P/*nt.t.t.ded<6iM.inf. conten-  ficura ,  quibu  comprchendicur, deciroas 
danc.iure  diuino  &  naturali  hu  ufmodi  au&oiititediutoaintroduftaseiTe,!»*!/./. 

11  decimasdcbcri. '  Vcuncurfargumcntofa.  dtdecimu.in  6.  vbi  cum  magna  intermma- 
crefcripturacvt  Gcnefeos  cap.u.o/£r«-  tione  concionatorcs  admonct,  nc  in  fer- 
htmdeomnibus,qua perttpertt>ddtt  dectmtm  monc  publico  de  dccimis  agcnces  quid- 
iMstihtJedecb.  irem  Deuteron  14.  Ptrtem  quamadmifceant,  quod  populum  a  cogi- 
decimtmjptrtbitdttunclufrugibus,  quantftu-  tatione  decisnas  foluendi  auertcre  pofiir, 
tur  ex  terrt per  tnnos  ftngulos.  Numcror.  1 1.  quod  &  ipfum  cum  cxccratione  anathe- 
FiUitLeuidcditomnts  dt  ctmnt  i» poffefjione pro  matis  repctitur.  tlemtnt.fintl.  de pcen.  Ratio 
minifierit,  quodferutunt  mtht  in  tabernteulo  ttpit.ptrttkitnos.  dt  dtcimt.  rcdduur,  quod 
fotdcrit.  £xod.  ti.Detimds  tuas  tjr primitiat  decimzab  ip(o  domino  finc  inftitatx,  & 
iuasnonmortberisoferre,&c.  HxcenimmuUu  quafi  dcbitum  cxigi  polfunc.  Idcm  cradi- 
fUetntur.  MaJachiac  j.Eg* dominusvos fiUu  lutJf.tut.etd.'.s*.inttiquibus.§Jfnti.ctp.s.j. 
Adubmpttrumvtjirorumretfpijlu  4  iegitimis  tumnonfit.todtmtttul.  Hisrcfpondcr,quod 

.   mtu^ts nuniufiid Jhs fcutrttmtnttd mt ,c? tgp  comprchefum cftconcilioRothomagen- 

,  teuerttrad Ptt* Etdixiftii  in  qut  teuertemurtfi  fi. ctp.emnes.ttuJJ.16.qu. j.  Qupd autcm  hxc 

uJJltgtthomodomUum,  quUuoH  tottSxifiit me>  ipfa  dccimarum  przftatio,eciam  maner cx 

ejrdtxiflisinquo-.onfiximns  te,  lu dtcimit&i*  foncciurisnatura!is,ea  potiilimum  ratio- 

frimittUftnpeeunit  voimtUdstlt  efiis.  iufertt  nc  cuinci  poteft,  quod  nihil  fic  inuidiar,  fi 

trgotmnemdtcimt  tnhtrrcu,  &  fttctbustndo-  metanctcmporalia,  qui  verbo  &exemplo 

mtmet^prtbttemt^ntn  tpprobtuen  vobit  ardifkant,&  fuis  preabusefHcianr, vt  «b- 

ttthtrscla cttU,  eir  efjudtro  vobis  benedtHionem  andantia  frugum ,  quod  decimaram  loco 

^tdtbundtntidm.eyincrtptbt pro  vtbitdt-  dccetpitat^cnictut.ttpxumuonfitMhtmi- 

uortnttm &nocorrumpetfru£lumtttr*  vtfira,  ne.de  dectm.  &primtt.  d.ttp.  detimst.  t(  qustfi. 

Utcerit fiettUs vinttin *gro  Qu 5  verba omnia  /.  nam  cum  dtgnus fic  opcrarius  inerccd* 

P.Hieronymus irt caput  Malachia? fcribof  fua,  tAittth.ttp.  10.  Lucactf.  10.  Ptul.tdTht. 

aecurace  &  ingcniofccXponit  &  cnuclcat,  moteum  /.  &  td  Chortnthits 9.  ctp  cum ftcuu. 

exftatq;fuorum  commentlciorupars,qu5  dum.deprtbtmd.  ahcnum  a  rationc&oaty* 

adhanccem gciun&UtpScuttii.  uust.q.u  rah  squuatc  videri  dcbcrec»  fi  iJlos,  qui 

"  uo* 
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•ospabuloverbidiuinialunt.mftruuntac-    kus  dub.csp.fi  Romanerum  dtftt»cJie»eJp  Ptx- 
queexornanr,hacmeredcdccimarum,la    tercaexceprioconfirmatregulam./.  quafi- 
bonbus,curis,&:  zelo  tllorum  debita  Frau-    tum. ^.demque.fJe  inflruti*  ejrinftrmw.  Ugat. 
dcmus.  His  igitur  & ficmlibus  auctoricact.    Quarto.quod vnoconiundtorum  vcl  rela- 
busfretuuctores.dcquibusfupracommc-  torumablato,ablacumccnfctur&rcliquu, 
mini,conrcndunc,  etiam  hodie  dedmas   wrg.Lfi». Cfid.ineitSiv0kit.t0L  fcd decuna, 
iurcdiuinodertcri,arq}naturali,quodcum   quz  (ummo  faccrdoti  infcrcbatur  in  vlu 
fecundum  D.  Thomam  i.2.qu*ft.pf.art.4,   eiTcdcfiit,ofKcirurigitur,vt  tVrcliquzde- 
prxcepta  vcteristeftamcnti  illam  dcctfio-   cimz  poflint  deberi  defincrc,  quod  non 
nem  rccepcrint,  quod  quzdam  fint  iudi-   obrineret,  fi  przcepto  diuino  adhuc  mu- 
cialia, quxdam  ccrcmonialia,  lublata  fint,    nitz  cflcnt,  quod  har  dccimz  tacerdotua 
ita  vc  nc  quidcm  mllaurari  poifinc,  tan-  Principiprzftandzfuerinr,/^tt«/M/.r.<4l 
quammortua     mortifcra,  qtjod  tamcn   decim.  quod  vero  hodie  non  frequencen. 
Didac.Cou-iv.v*ridr.refi/utJib.t.t0m.2c.t7.   cur,  plus  quam manifcftum  cft,  cum  Port- 
nu.i. excodem  D.Tuoma 2.Jicund*, qu.17.   cifici  nullac  decimz  a  ctero  pctfoluanrur. 
arttc.  /.  hanc  intcrprctationcm  recipcre   Quinto  confirmari  hzc  ipfaraticionatio 
tradtr,vtcomp!cttatur  ca,  quxprincipa-  poteft,quodauctoritatcconfuetudinisrc-i 
litcrfuerunc  ftatuta  ic  ordinata  ad  profi-   mifljodecimarum  introducipoflir,Aff.^. 
guranda  Chrifti  myftcria,  vt  futura,  ludi-  /ffl»i»/^«/»,quacauerur,decimasfolucndas 
ciatiaquidetnciTeexplo(a& antiqtuta.icd  e(reeaintegritate,quaantefolcbant,qver- 
tamcnexcolenlii  rcuocari  &ftabilin  pof-  baaliaminterprctationemnonrecipiunr, 
fc,indiuctfa  autc  cjuua  efle  moralia  prc.-   quam  vcmonachi.de quibUsibimcntiofir, 
cepta.qux  fccundum  dictuncn  naturJis  deprzdiisadcultutareaocatis.foluanreo 
raticmsfempcr  vimfuatn  cxcrceanr,neqi   modo,quoantciolebant,  vtfi  vclvicefimi 
vllomodointetHiotiatur,  hiscnimkgum  vclrriccfimaparsanteaprc.ftariconfueuir» 
nouam  non  dcrogalfc,  &  per  confcqucns   eandem  nunc  folam  agnofcere  cogantur 
ncq;dectmas,quxcxhocnaturc>prxc8pto   cuintegtitatc.id  efr,finc  dedu&ioncfum- 
fiVicrcnr.&dcbcrcntur.  '  tuumaunmpcnfxfa&x.  Huic  finitimurn 

U  Htstamcn  fimilibuf^argumentisquZ  ci\tcap.dthc7t.  tod.tu . quo  cauetur s monachh 
pro  fulicenda  hacparte  accerfi  poflincni-  de pradtu  conduilu  dtctnios Jolueudts ejftinfuvt 
hil  prohibencibus  concrariam  fcutentiam,  parothtujc quibus e»tea  conuencrant , pracipue 
pociorcm  cx  co  nonnullt  tudicant,  quod  qu»dfpJumcoargmit,fffiprsJta,quorum»emine 
ccflancc  ratione  ceifct  cttam  d.fpofitio,  dettma  txfelutnda  nonfint.  His  rcfpondct  c. 
atquc mdefccuta illatio,/. ittfimni.jf.de  ad.  indUqutkut.tfid.iit. %.final.  in  hxcvetba://fcf 
opt .  ejr  cap.cum  cejfnte.cxtr.de apptHxtton.  De-  quippe  decinta  neceffarto foUtendafunt ,  qua  dc- 
cimasentmfiprxfcntistemporis  acquefc-  bentur exlege diui»a,vel Utcicojuttudine appre* 
culiconditionemintucamur,non  clfe  iu-  bata.  Noalicna  deindefurttab  haciplaco- 
usdiuinijindccor.ftaic  vidctur.quodDi-  fi icuiionc, c.cumfi»th0mi»es.c.adApefteUc4. 
uus Paulusad Galatasc*^.  3 . fcribcns,  itcm  eed.tit.quibus czuctur ytncotrouerfis.q** inter 
cap.  4.  oftend.it,  T^os  ieget^tofaicafoUttosef-  parochos  dedectmitjoiuendis  eriri  foUt,  cenfugi- 
Je,  ejrfiUos  grat;a factos,  nthtltum  anctlU  Itbc-  endum  effead bcorumconjuetudtncm.  Si  igitur 
ruhaberecommune.  Quodqucidcm  D.Pau-  moribui  labefa&an  ius  dccimaru  potcft, 
lus  ad  Hzbrxos  eaptt.7.  commcmorct :  confedariumciTcvidctur,illud  iuris  diui- 
TrarJItto  facerdotio  legit  quoiiuc  tranjlttiontm    ni  non  eflc; 

fieri necejjc  effe ,  quod  capuc  exftacacquerc-  Inhacf  igicur  racionum  conflictarione  if 
fcrtur cap. }. deconfiitut.  ticcc  cum  nonnul-  non  facilc  clt ,  q>(ccurequisamplcctipo£ 
la  di Lier("-i  1  n ccrpietationc,  i<toflendti  Dida-  fir,  digcrerc,exiltin  o  tamen  faluoiudicio 
cu,  Couxrr.variar.refolutMb.i.cap.t7.aum.s.  in  Ortodoxx  &  Romanz  Ecclcfiz  ad  omnc 
eandcm  fententiaro  Adtorum  cap.it.  Com-  contentionem  dirtmendam, diftindione 
prehenfum  cH,vtfum  effc  Sptritui  Sanclo ,  nthil  opusciTc,an  tractetur  dc  decimisprztcrici 
vltra  nolis  tmponere  oneru,quarn  vt  abfitnea-  tcmporis,an  vcro  futuri.  Pnmo  cafu  (unr, 
mtu  ab  imolatit  ftmulacrorum  ,ejr Jangutne,ejr  quiconftituunt,dccimas,fi  petitz  nd  fint, 
JmfacatOy &forni$*tifi»t,&c.  Porro  qui  nthtl  nulla  ratione  dcberi,i//  Atchtdiac.ct.de deti- 
dictt,illcomniacxcludit,pfC)tereaquqcx-  mu.in6.Rota,dectfto»eprtma.dedectm.c\\xc\\x% 
cepca  iMnUfi  Uqutducenu.%tvtrum.jJ'Jcre-   opimoncm  aon  impugnac,  nifi  pcr  medfi 
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argumentationis,tf^./wy£*yiw«.  tu.de  de-  nu.9.  quoseriamidcm  Balbusfequicur,5r/- 
•  cim.&frimit.qudfl.i6.Felm.up.fiautem,d<re-  mftjnfuofumm.inverb.decimt^Uht.  Gregor. 
/crtpt.nn. .  .Boldusqui  hosct'umrcctnfet  r.p.f.  Lupt/sudUgesportit.Hi/pand.r gUff. iJit.de dc- 
f.princ.a^.nu.u.P4td.P4rif.ctnfis.n.Jtf.Uk.  cimU.Fulgo/:confit6s.c*U.SKin.t9nfi4S.ver- 
1.  Gutd.Pllp.dtcif.2ti.n.i.&2.  Adrun.quodU-  fc.bccvcrum4uandtquUfefund4t.item  tonfiU 
hct.s*art.i,circ*jin.ti  hincpfctiprioneopus  297.  verfit.qutbuctomennon  obftonttbm.Portf 
noneflc.  CcccrumhaEcfcntcnciaica indi-  conf2s.nu.2r.7iuol.Boer.4dconfuetudtn.Bttn- 
ftin&e  intclleda non  irherico  difplicct  Di-  ruenftttul.de tonfuctud.pY*d.%.t2.\^tym.Cru- 
daco  Couar.o/4/.  refoUtt.ci7.n.S.  Enimucro  netuconf.2nnu.2.  Ttber.Dccian.  rejpon/.td vol. 
conftat excMp.reucrtimini.itf.a.t.  ttem c.quaft.  2.nn.i.  Hancquc  cfle  communcm  opmio- 
eod.  non eflc exfpc&jndum,  doncc  hsdc-  ncm  profitctuc  idcm  Nicol. Bocr. & illum 
cim^exigantur,fcdvhroeasorTcrcndasef-  fccutusFcrd.Vafq.«wfrc*fr/rZri.*.f.^7t4ui  17 
fe.Dcindenullaratiocft,quarciIlud,quo<l  ineffcctu  conftuuunt,  dccimas  in  totura 
fuum  non fit.vt conftatex t.deeim**e*d.c*u(fi  pra-fcripcionc  tolli  non  poflc,fed  pro  partc 
&quaft.  rctinerc  quis  poflic  cum  fcrupulo  poifc.non  cnim  Tidcri abiurdum, fi  ius  di- 
confcicntiar.Quarenotmmeritoproban-  uinum,velnaturalcproaliquapartemure. 

14  daeftfententiaipfiusfDidaci  exiftiman-  tur.f  Hocumcnipfumimprobat,o:mul  it 
ris,id  pendcrc  ab  auctoritate  confuetudi-  tisverbisimpugnaiDidac.Couar.^.c^.//. 
nis»vt  G  illahocindulgeat,(ecuti  fint.qui  quodncgatauctoritatcalicuius  ho- 
dccimasnonprxftitcrunt.quodapcrrect-  miniscomparanpoirc,  vt  nedum  iusdiui- 
iam  prohrccur  Hotiicntdi3.qu.iS.  qaoer-  num, fed  ncc  naturalc  pro  parte  tollatur. 
iam  in  fenfu  accipi  poteft  rclponfum  Ar-  Non  ius4iuin\im,c.J*utquid4mic4uff2f.q.t. 
chidiaconi,qui  vim  conftituitindoctrina.  &4UUI0CU /upr^reUtit, non  iusdcmqucna- 
D.Thora.  2. 2.qnnft.S/.  vbi  idcm  Thomas,  turale.  §fn.  mft.de inr.nAt.gtnt. &tiutl.  I.  eas. 
nccnon quodUbetf.4rt.t0.iu  dcmum  hanc  ff.decttp.minut.it ff.de vfufr.e4r.rer.qnu  vfn 
cauflam  defendit,fi  confuctudmc  nitatur,  confim.  Uur^finguinUffdereg.iur.Scpinus 
quod  fcilicec  non  finc  in  ftatu damnatio-  entm  has  quaefttones  efle,an  iusdiuinum 
nis,  qui  non  {bluuntinillislocis,tnquibus  Pontifcx  interpretari  poflir.itcm  &  natu- 
Ecclcfianonpetic,nififortcpropter  obfti-  rale,anvero  id  minime  poffir.  Enimuero 
nationcroanimi.habentesvoluntatcinnd  cum,  qui  (acramfcripturam,auctusnatu- 
folucndi.etiamfiabcisnon  pcccretur.  Por-  ralc  rc&e  declaret,  fc  cx  cauflis  roodere» 
ro  (ccundum  traditionem  B  jrroli,  /.  nonfi-  cur,nihil  antiquare  iuris,  quod  fuit,  fed  ius 
/um.§.Ubtr4tiouU  verbo.ff.de  Uber4t.Ug4t.vcr-  ipfuraconferuare:  non  eflcautcm  idonc* 
bacuiufqj  auctoris  intciligcnda  funt,  lccu-  amcauflam  propofitam,quare  fi  ius  illud 
dum  Iegctn,veJ  difpofitionem  eius  capitis,  veceris  (cripturx  adhuc  (aluum  cfle  pona- 
quodinfulcimetutn  fu*  opinionisadfcrt.  rous,  idipfum  interpretando  minuamus: 
Vnde  fi  confuetudo  minime  fuffr jgctur ,  nunc  autem  cum  obferuario  veteris  legis 
negarinon  pocerit,  deciroas  adhuc  peti  explofa&(olutafit,mhilcflc,quodilludius 

15  nonpolfc.  Conftituof  taraenhoccafulo-  prartcxamus,  quaro  quatenus  naturalcm 
cum  eflc vfucapioni  &  prarfcriptioni, fi  bo-  cauflam  coniunctam  habec:  naturz ius au  • 
nafidequis  easper  ignorantiam  fa&i  rcti-  tctndiftarc,vclaccrdocibuscantum  inde- 

16  ncac.  tSinautcquxracur  dedecimis,qu2  cimisdcferatur>quantum  ad  fe  alendum* 
nondum  ocflcrunt,  an  przferiptio  quem  &faluahoneft»tetuendumfurliciat)idad- 
cximereabharumprxftarionepoflit.Sanc  eocfle,quoda D.Thoroafcriptum  deprc- 
qui  pronuntienc,  illud  nulla  rarione  fieri  hcndituttJ.fieundd.quJ/.*rt.(jrquodUbet.j. 
pottc.vtHoflieitf.infutj^m.tit.dcdettm.q.i.  utt.S.  Romanum  Pontificem  &  legiflaco. 
num.t6.&f<qq.^lbetu.l.comperit>infinyp9si  rcs Ecclefiafticos  potuiflc  ftatuere,  vt  ra- 
Cynum.  cW.  de pr4fcript.30.vel  40  <  *nnor.rjro-  tione  decimx  partts ,  alia  pars  minor  a  po- 
mnet*Uiq»ot fupr*commcmor*ui% exiftimare  pulo (oluerctur,ca  rationc, quod  huius  rci 
illosadhuc  debeii  iure  diuino.  Cetcrum  certa  quancitas  atit portio,non  iuce  nacu* 
diiTentiunt  PitiotmitznuicJnuUqmbn/.nu.  rali  nccdiuinot(ed  numano  taotumindu- 
S.auamuiSinnne  vacillec  Bald.  l.compent.  dafuerit.  Quj  rationcctiam  vidimus,le- 
cJe prtefcript.30.vel 4t>-*nnerumj%u.3.poH Cy>  gitimamfponionem  filio  ab inteftato dc-  if 
num  &  thos ,*b  illo  cuutos.  loxn.And.  Vtntcnt.  bitam  polfe  mutzn  icminui,drgum.i/lorum 
Cr  AatMBut.rcLu*Ulb3  i.p.j.p.prin^an.7.  qu4t  notttntur  umhtnt.nouijfmo.  dc  ifftefium, 

*  imv 


Digitized  by  Goo 


etiam  probanc  Didac.  Couarr.  m fut  eptto-  cortuerti  folum  in  Vtilicatcm  parochi,  a  u  t 
mettbri 4.  detrettJ.f.2.§.6.  nu.j. t>jn.  c.  tndnU  fcleri,fed  quacuor  par c cs  c  0 n ft  1  cu i ,  quartirh 
tnmJereg.iur.in 6.<jrtbid.BotrjnapoftU.  Alex.   vna licbea tur  Epi fcop 0 alia clero, tertiarV- 
in trtcl.de frtfnmt. rtg.t.prtfnmt.S.  vbi  hanc  bricx  >  quarca  pauperibus  vt  clcri  alendi  * 
opinionem cradit  cite  communera.B^fJ,  neoeffitas  fola  irt  con  fidcracionc  non  fici 
Tttie.%.rttUgenero.ffdecondtt.<jrdemonJhtt.  auc  id  exprcffitTe  Vidcaturi  fdeindc  ab-  ii 
n.6.&tbtd.imol.n. . . Cjnus Ifimtmue. C.denn-  furdum i ud icari poffir, quod  cu m  D.  A m - 
ftiu.nu  6.  OUhrtdmconf.107.nn,  2.ejr J.  CtptBd   brofius  c tp.  quicunque  16 ■  qudji.7.  Hieronjmus 
7hoUjtn44j7.qutft.Decim  tonftp.n.6. tyttts  ttf.rtwtimiui.etd.  qutfl.i.&^sfugujitn.tbi- 
tonfjofJt.f.Ctfht/.cenf^S n.+S.vo/.j.Ctut/.    dem  ctp.  decimt.  rurfum  qutft. 7.  ctp. mtioret. 
ttnuscofi7.n.2.  Cert.iun.confuo.u.7.frtMi/c\  bos  horccncur  ad  iolu  ti  oncra  dccimaru m 
Itift/ip.r.refronfc.7.Ptnorm.e.Rt}nuttus.dete-  finc  Vlla  fraude ,  &  diminucione  tacieri- 
Jftm.n.t2.  Iotn.Lupminc.per  vtftrm.jJtottbil.   dam,  cariquam  i urc  d i u ino  debi tarto ,Sc carh 
%.4^nfrinc.dedtnti.intervh.ejrvx.  quiduo  infigniremuncratibnepcnfandam  ,  quod 
poftremi. ite  DidacjCouar. 6t pene omnes  eosid facienccs  ftaruamus  operam  licuifle 
alii,cxccpco Ripa,hoc  incelligunc  eo  cafu,  fiiblata  legi s  neceffitate.  Accedit  terri o  f  i% 
quo filio  relifta  G n c  alimehta  S  nulla  enim  q uo d cum  fornia?  loco  aliquid  p  raricrip  t  u 
coftitutione.nulla  legc.nulladcniq;  cofue-   nobis,  rion  Iiceac  difpofitionero  cx  caulfa 
tudmc  indud potTe,vcrllio  inopiatqi cgcci  6c  racionc  moderari.vnde cum  m  tcftamc- 
a parcnce alimcnta  dcncgccur,  fi  is  ica fup-  to  feptem  teftes , qui  idem  fubfcribanc, Sc 
pedicarepoffit.quodfcilieec  in  hdciusna-  figillis  fuis muniant  reqQirantur,riealiquid 
turalc  verfecur,  /./.§.  ntturtUff.de  cenfttt.  ejr  ralficacis  ih  ceftaroertco  commicti  tiofTniJed 
inr.  re  a  relacis  pugnantibus  fencentiis  6c  cumptnLttm  cum§.fequeni.inftit.dctejl*m.l. 
4  auctoribus,rem  concrtiac  Andreas  Gail/r-  htcconfu/ttfl/mt.crUubemux.cdeiefljm.non 
bro  2.ob/tr.tJ22.num.t2.tiiCiccficti\\i  obli-   furficcrct,  fi  quisbmidfapartc  folcmnitatis 
gatio  nacuralis  cx  luftacaufla,  vcluci  quod  tnaiorcm  tcftium  numerum  adhibcrcci 
filius feieingritumin  parrem  prarbucri ; t.  /.  nam  6c fi  fignum  deeiTet,  vel  alia  rationej 
quodjtqnie  t  Itberit. %.idem indtx.  vbi  ttrtt-  quam  annulo,  imprciTurn  clTer ,  teftarocn- 
lut.K^flbcrie. infrint. eofiofe  tutem^yintonmt  cum ex  hac cautta  vi tiat u m J.tdtcfltum. $./?- 
de Ltrtjm.i.fjrnu.f.Ztf.lJ.  %.huimfiudii.nu.  gnum.ff.quitcfttm.ftc.peJf.ox*tc%vti maioris 
1j.ejrih1d.I0tn.Or0Jfjt.26.  Btld.l.t.fffotui.mt-  numeri  non  confirmarctur.  Hinc  ctiam 
trim.nnmj4p.&tbid.CUtritn.Socin.iun.nn.  Vidcmus,  quod  cum  ad  facicndum  ccfta- 
2jt.Scd  hxcdocc nna  Didaci  Couarr.  non  mencum  certa  astas  dcfinica  Gt ,  quatuor- 
vidcturmihi careredifficulute,quodqua-  decim  artnOrurri  CciUcctJ.qntt/tteffqni te- 
uis  cau/Ta  legis  ipfirts  difpoficionem  rc-  fttment.jkcer.feff.  quod  ante  illud  tcmpuS 
ftringat, l.ttt depoftttonu.  ftlut mttrim . I. mili-   vigoriudicii  vim  fuam  non vidcatur polTe 
tet  tfrum.ff.  de  re  mtkt.  6t  cauifa  decimas  cxcrccrc ,  rameri  non  fufti neri  eios  tcfta- 
proffigandieiTc  vidcatur,  vt  clerus,&  illij  mdncum,cuiusegregtaind«lcs,  &  pra:co- 
qui  invinea  domini  dcfudanr,  &prccibus  cisingenii,&induftri2,documerita,quod 
numen  diuinum  placant ,  cibum ,  aliaquc   ztati  decft >  reprcicnurc  videncur, ncqud 
neccfTaria  habeanc,  vt  cif.  renertintini.  16.  contra  irtfiirmari elus  Voluntatem ,  qui  pgs 
quefl.j.  camcn  ponderandum  crat ,  quod  bcs  faitus  ceftamencnm  condidic,  quam- 
ao  etf.decimtxtd.ttuff&qu4t/l. temprtheiedttur,  uis  longiffime  abfic  ab  ea  iudicii  mat un- 
dcoimas  f  clVc  tributa  egenuum  anima-  tate,rion  dico,quamteftaroertri  ratio  rc- 
rum,vtf.iccrdotesA'illi,quibu5hocmini-   quint,fed  quam  huiufrhodi  acas  iubmi- 
fterium  mcumb.it ,  dedudf  is  ad  vicar  tucc-   niftra tc  ioXzx.  JJtfrtter.  C.qmtefftment.ftt&t 
lam  nccciTariis.cafdcm  decimas  mtcrpau-  /^quopertinct,  quod  cum  alicnatio  rd- 
pcrcs  diftribuere  poffint ,  6c  quod  is , q ui  cum  co r um,qm iub raccla 6t ctita fu n t.p ro- 
rraudet  Ecclefiam  decirois»  culpam  gra-  hibita  fic,  ne  aliquid  damrti  ex  huiufmo- 
uem  concrahac ,  fi  quts  paUperum  prz  fa-  di  concraccupupillus  fenriat  §.  /.  mfttut.de 
mc  pericliretur,  auc  moriacur.  Accedir,  ftttfdti.tnier.tjrturttor.  Earamcnnoncon- 
^xocietd.cduff.qntffj.itfjnctn4mbm.&ttpi  ualefcac,  quamuis  vcnditio  cum  pupilli 
in furie.item  ctp./.ejr  2.qu4.fl.7.  cuidcntius  compendio  fit  i2Ak.Lfifieritit.ff.  derebus 
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tor.aui  f»b  tutd.(j  tur.fnnx.  Porroinprx-  roaehcrurinPr»rifeos,tamcn  h*c  incrt- 

ftahonc  corum ,  quai  (accrdotibus defini-  pationoeo  pcftmcrcintelligirur,vt  deci» 

taiunt ,  non  vigetima,  multo  minus  ccn-  marum  dcfcriptio  improbetur,  led  quod 

tcfinu  portio  dc  llgn.ua  ruit ,  (cd  dccima,  ahcnum  abammo  vera  rcligione  prxduo 

H  tdquefrionitnetingulari  myftcrio, vt  in-  &imbutolittdccimasvi)iiCmarum  rcrurn 

Jjnuant  verba  Origcnis*  i4.tdGenejiu,  vbi  exigcre,&pra?tcrmitrcre  cantatis,  &  in- 

rradir,non fine  ratione  etlc, quod  poftfa-  corrupti  iudicn officia, cuius  ndmiae  hx 

sncm  cV  feruirurem  populus  ^tgyptius  dccimx  illis  dclat*  eflent,  contracapitu- 

qttmwiCtffcrebatPharaonsIfrachticusau-  \\imyi»fra.dfofic.ordin4rMtc£\ihm  cx  na- 

4cm  dccunas  (acctdotibus.  Vtde,  inquit,  jura?pracccptishauftam,iecundum  quam 

%^4Sgfpttum  popidum  qumtrio  numsrie  tri-  cfc  dicimua,  commoda  cuiufque  rei  eurct 

jtttto  pw  unicm  ,  guiuqut  tmm  corpotti  deft-  fequi,  qucm  Sc  fequuntur  ihcomraoda,/. 

gmntur  qutbue populns  carntlit  dtferuu tfem-  j4.ff.d4  rcg. iur.  quemadmodurh enim, qui 

ptr  tmim  AEgjpptti  corpertiwus  ejr  vtftbtUbm  aitan  feruit,  dc aJtari  viucre  debct, D.  Pju- 

ob/equuuiur ,  oivtri  fratUtuus  popuius  hono-  luttd Corimkp.cap.  cumftcunio.  dt prabtnd. 

tatdtttdtm  ptrftilttnu  hut»i : dtccm  uUm  vtr-  itadnc,  qui  hacc  mi m  ftcria  iwbtrahir,  rae- 

btt  Ugk.  tccepu,  ejr  dttaisgi  virtute  tnfiruclm,  rito  damno  horum  commodorum  coer- 

iguota  munio  hutc  furtmentt  dtuin*  itrguto*  ccndus  vidcretui  LfnSprttttxtu.l gentraiter. 

nefufaptt.  Sed  rfrrn  uouo  tcftomtuto,  fimUt-  C.dcEptfcejrcUru.  Ratio  igitur  nulla  vidc- 

ttrvenerabiiUtii  decus:  ficut  ejr  frutlut fp-.ri-  rur faJtcra idoncaintcrucnirc,quJ  decanf- 

tut  dtnu  expomtur  germtntre  vtrtuttbut,  ey  faclerointcgiadecimadenegatlafu.  Ha?c 

/erum fidelu  de  ncgotttttanu  (utt  lutru  atum  &  fimiliaargumcnta,qua!  in  eandctn  fcn. 

mtnutofjert  domtno ,&de  cm potcjittum  tctt-  tenuam  rcm  paulo  accuratius  rocdiranti, 

f  tt  f*cuU*ttm.  Vtrum,quu  verut  tuclor  omni-  fc ofrerebanr,  non  parum  nrgotii  exhibu- 

mm ,  ejrfons ,  tjr  initium,  vnut  esi  Chrtflut ,  id-  crunr,idque  co  magis,quod  motam  haftc- 

tirco dr popuUtt  dcctmus  qtttdtm  mtmfiru  tjrft*  nus  difHcuJtatem  non  fenfiitc  nolcros  in- 

ttrdottbus  prufttt ,prtmogenit*  vcro  offert pri-  tcrpretesvelconniuccib^oculisprfletehtne  9 

megcnttoomnu  cre*tur*,ejr tntttoomntum.Hi-  videamus.Nonanimaduettoiraqu^,qutd 

c^enusQrigencs,plura,  llqui>devirrute&  proalTcreda  fentetia  ipdus  DtdaciCouark 

petfc6tionc  vidcrc  vclit,  is  adirc  pore.ic  quacofuctudincmultorumJocotu  appro- 

AndreamTtraqucllum,M/ra^.^r«/rr/^.  batum  vidcmus,  adfcrri  pnflir,  quarn,  id,o> 

§.r.gh>lf+.  qui  id  ipfumgraphicc  ficmagna  antcaadraonui,  nonpoflcmirumvidcri,j  it 

curadiligcntia  prxftitit.  Qjiirto  vrgct  6c  ltnoitrzxtatisinfhtutano  cxigjhrur  prx- 

iJJa  conudcratio,  quod  cum  deciraz  L-  ci(cadlegcsMofaicas,&ad  modQdli<prae- 

»4  ccrdoiibusdcbcantur.f  non  Jiberalitate  fcriptu,quodaliaiitrario  clcri  apud  Cnri- 

(jngulorum,  fed  bcnchcio  Dei  fontiso-  ftianosinftituti,quamLcuitaruminvcreri 

ronisboni  arqucparentis,nobis  non  lice-  Tcftaracntofucrit:  Vndc  no  videturharc 

at,quzfcmclconftuutafuntad  cauifam  ic  iccimarudifpolitio  tamftnclj,  ntqj  ida- 

rationcm  reuocarc,     trrogotor.  %.pcnuU*  muilim  v  1 q;  fcruanda  cifc,cu  ccllcnt  raulrx 

tjrfnff.de sdopt.vhi  gloir.& Dodor.qucnv  rationes,quasfupraex  diuisPattibusrecc- 

admodumcnim  patcr  arrogaror  non  po-  fui.Qiaamuisj-enimfraudarinodcbeatdc-  vp 

tcft  filio  irapubcri,  cidemquc  arrogaro,  c'\m\%Q&\xxc%cb,vtrt8tHoflitr»f.infuafum. 

quartam,quxnon idcircoip(ius(cd  prin-  titJedecimUejrprimit.q.^.poHRtyn.tjr  Goffrt- 

cipali  prouidentia  ad  illum  pcruenic,fub-  dum.org.c.iUtoMte.22.q.i.item  cc*rtttttm.i2> 

trahere.aut  lcgatovcl  fidcicomnaiifo,vcl  q.2.Ribujf.intr*cl.dcdccim.q.7.n.io  pofi/oan. 

alio  quouismodoexhaurirc,itaquoqinon  AudretmejroUosobtUoaOegatos  Didttc.Couarr. 

intclbgimus  habcre  tllam  facuharctn,  vc  v*r.rtji>l itb.i.c.t/.n.j.ctrca jfo.fTamcn illud 

de decimis quidquam dccerpamus aut  m  1  -  locu  non  habct,(i loeo dccimarum abquid 

25  nuamus.fQuimo  onerathaceandemin-  ccrtuinfcrarur,iccundu  ca , q  mcmo-ia 

fpcctioncm non  mcdiocriter,quodLucz  jpd\d\iPinotm\t.iuc.tmMiqutb.dcclccim.n.j. 

vndecimo  fctiptudcprchcnditur :  Vu  vobu  cuius  fcnrentiacoraendat  F.Bjlbus  / p.$.p. 

tharifuiyqnidtttmo.tumtnti.&rutam&omnt  prine.\b\ cx  fcntetia  Vinccntn  1 6:htuit,va- 

oUu,tjrpruteritUiudtttutjrttrttatem  Dei.  Httc  Icrc cofucrudine,  q  petmittar,  vt quis loco 

omnuoportmt f*ctre,tjr iUanonomUttrt.Qni-  decimaru  ccrtara  penftonccxioiuat,  liue 

uts cnim  redcmtoc humanigeneris  dclto-  frugcs  bcmgne,(iuc  maJigac tcipondeant, 

Accc 
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Accedunc  Caftr.  anf. }*+. incipim.  iw c*njf*  damehtu,  q,  d ec i m x  folo  i ure  pofitiuo  n  i- 
dtcimdA.inMntiq.imprtffS0c.confr4y.incip.ctr.  taDttr.  Eade  m  labe  ihfeeta  c  ft.fec  u  d  a  ra- 
.  cm  prtm*m  cenfult.Fulgofctnfidf.mc.tnqudJ}.  tiocinario,q  excodc  Fonte flucns , impctu 
*ua  vcrtitur, aliquando  vcro  cucnit,  vt  cle-  cmfdcrcfponfionis  facilcproftcrnitur aiq; 
rus  tam  tcnues&adeopaucos  habeat  rcd-  infirmatur.Certum  enimeft contra  luccm 
di  t  us,  vt  fi  quis  dccimas  fubtraxcrir,vix  aut  vcritatis.quem  ptartextu  confuecudims  af- 
Vllo tttodo  fc  alere  fit  fufti n c rc  poflit , hoc  liirgere no b  poffc.cfrufrM.dtf.t.  ■ 
tWcafunonanimaduerto.quareaddcci-  Tertmabjlloaddutfuargutocntuaeque  • 
masfuasafpirantcsaudiend^non  fint,aut  Yitiofum.iroomultoliguidiuscu.vidctur: 
corapetes  pertio  ei  Laieoru  facuitatibus,  qua  ratione  en i  m  (a  ccrdorcs  i n tc) l igu n t ur 
fiuepcrmodu  oblationiSj  fiuc  alia  ratione  popultiexhaunrcaut  cxpilare,  fi  quod  fui 
eifdem deccrnenda nd  fir.  AbbntM  c.ctuffd.  eft ,  aut  fibi  ex  prarccpto di uino  dcbetur, 
dt-verb.fign.Hcnr.mt.qutmku.dtdtctm.Soctn.  cxigant,  c.rtutrttmtm.& t.dtttm*,i6.q.}.w\ 
intr*d.deobUt.  Lb.,.q  ^.R^mtn.cinfutSfi'  cur  pa tti  potius  hanc  lcgcm  fcrcmus,  vt  ti- 
oeJ?.inverb.dectmt  qu.2.Dtdtc,  C0n*r.d.tib.t.  uus &  fupcrftes adhuchlius  fuus hedum lc- 
i/dr.re/iU.i?j$J.  Hoft.tnfut  fumm*.  tit.de pi-  gi  ti  m  am  por  t  i  o  ncm,  ( quod  faccre  tamca 
ro.h.  § .  tdqutbus.  vcrf.inbk.  >  dq;  arg.  comnic  nullo  m o d o  cogit ur,  /./.§. /J  tmpubtri.ff.it 
Chrtfi.mm.de  cbferutt.dif.i.fu.c./ittuto.^.vbi  teUt. )  przftct ,  vcl  ctiam  omnia  bona  fua 
*uttm. dc dtcimu ejr prtmtt.injf.  difttibuat, Vr  poftca  ab  incerta  illotum  li- 

Parum  confiderate igi t ur  Fcrdin .  Vafq.  beralitate  pcndcrc  pofli  t,quam  u  ipfc, t) 
l*  iffujl.  qudf.lt  b.  2.  c.Sp.  n.«.  conftituit,  prar  fc  ri-   fu  u  m  eft,r  e  ti  nca  t ,  &  fi  li  os  h  oc  m  o  d  o  po- 
ptione  eo  tem  deduci  poflc,  nelaici  vllas  ttus  in  ofHcio  contincar ,  vt  memimt  ic.  L 
decimas in  rem  facerdotu  eXplicare  coga-  //.  ncc  ti.  § . prMtcret.ff.de  *d0pt.  No n  eniitt 
tur.fi  clerici  ali  u n dc,  qua  a  d cci mi s cogrUe  Papiniihi refponiom  a  i u ft i n ia n o,  dtcl. I.  /7 
poflincalimcntapercipere,repr*hendcns  ^n*nd0.C*Uin»fuji*m.ftchlam  eo perti-  H 
in  hoc  (cntendam  Didaci Couatruuias,  $  ner,quod  pucet arquum  ciTc,parcn tcm  prat 
is  ■vtritr.refolutionum.hb  i.c.ij.n.p.vtrft  i.st-    m  a  t u  ra  h  b  cral  i  ta  tc  occu  parc  6.  li  o  r  u  m  fu  o- 
ttndt,  pronuntict,irrationabilc,&:  omnino   rurogratianMut  ptopenfaro  voluntaccm, 
iniqvaillamcofuetudincccrtfcri, q  Laicos  fed  nonciTe  illi  committcndum,  vt  filium 
abomnium  decimaru  pcrfonalium.fe prc:-   fpe  fuccefliohis  6c  iuris  fuo  tcmporc  cjua;- 
dialium  f»l utio nc &  obliga tionc cxi m c rc t   rendi  frau der.  S anc li p  o  n  a  m  us  clcr um , i a 
inaliquarcgionc,autprouinc!a,etiami1fa-  hacc6dicionetemporu,nul)isracultattbus 
cerdotes  eiufdc  ibideipiritualia  miniftra-  inftrudlum  clfc.non  vidcoquarcucrenna, 
tes aliunde habereht, vndc  fefe (uftihere &  aut quid fubfidii fibi  facile  pollicftri pofliri 
30  aierepoflint.tMoueturautehispotiiiimu  cum  zclus  illc&ardor  religioms,  quo  ra^ 
argumentis, quod ad  (ubftantia confuctu-  iores  nhftri  tencban tur ,  adrhodutn  rcfri- 
dmisnonrcquiratur,vtillarationabilisfir,    xcrit.Conccdovnocafu  Vafquii,fcnrcnri- 
cum  auftoriras  vtcntium  pro  tationc  efle  am  probabilcm  Vidcri  poife,  fi  fcilicct  loco 
pofCu.Lquod 'nonrittont.ff.  dtltg.Bdb.ini.  dt   dccimarum  conuenicns  compcnfatio  ci- 
qmbtu.c0k.i0.f.dtk£.Ttr*jff.dtntr*8j*fM4  d c m  dero  pra: ftc tur,  v t  &  fup ra  f  11  ud  m o- 
pr*f*t.nn.7i.  nuimus.  Namilla  confidcratiO,  q,  aliunde 

Secundo,quod cedetab(urdum  i  11  ud ,q,  illis fuppecat ,  tnde  fc  tueri  pofli n t ,  hulld 
mouilfc  Didacum  vidcatur,fcilicct  nc  hoc    modo  circufcribcrc  ius,  atqj  pcKccution^ 
pacto  auc>oriras  iacerdotu  euiiefcat :  fore  ipfius  oleri  poteritfHinc  co fti t  u o ,  q,  ticet  j j 
eniro»  vtiJJa&ConfcructW,  &cumulatior  ncdum  antiquitus,  fcd  etia  hodic  audori- 
redear,ficlericircmittatdeiure(uo,&me-  Utefuramiprxfulispotuerihtdecirhzad- 
ririsatqibcneficiisLaicosinuitcntad  obfc-   diei  Inlaicoru  vfus,imo  &  proprictatcm  0 
qaia  lllis  prxdind^*rgd.j!qu*ndf.§jSnd.C.    fanguine  &  fudorc,  vt  Saraccnis  vel  paga- 
*ltin*/f.tejl*m.  quod iancnon  hcrct.fi cxpi-   nis  pcr iniuria polfcifa in libcrtatc aficranr. 
landoeofdemexacerbatenri  &Chriftianohomirlireftituaht:rarhenn6 
Tertio,q»  d cci  m q  no  fi n t  i n rrod udt 5 iurd  poflc  ill il d  dc  omhibus  decirhil  co nft 1 1 ui, 
P  diui no.fed pofitiuo,  &c.  Sed jbfeaofhaec  cdm  facetdotibus  fempcr  tchnqucnda Gc  ' 
rraditio probari  miht  nulla  ranone  po t u i t.   illa  po rtio,  q  illis  fubm  1  ni ft rarc  poffi t,  quae 
Namcxillis.q  fupra  longoordinccofcrui-    Viuedi  nccclfitas^&dignitatUjatqjahr  cir- 
m  \  fal  ium  cflc  apparet  pcipuu  Vafquii  futi  •  cu  tn  ftanti  x  dc  fidcran  c,  vt  *nte*  dtdnm  cti. 

L    A  ' 
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HincRegi  H i fpaniaru  cum  Mauros  in  rc-  loco  decimae  partis  expcdiatur  ptn  vigc  -• 

g n o Granatcfi  dom u i ff  c t Potifcx  Alexaa-  fima,  Gutd.pjp. detifits. nu.i. Didst. Csusrr* 

dcr,v/  memink R0tsdectf2.de detim.  pro i n h -  vsr.refolutM.rcsp. 17. nu.t.  verff.psrittr m- 

ntristmpcnfc&iabpribus,*},  ipfc&faiin  fcrtmr.Pet.Rebuft.wtrs&st.dedccim.qu*ft.ti\ 

difficili iHo-bcHo,  quod  cum  Mauris  ge (i u  nu.si.  vbi  dicir, ita  in  arrcfto  Parifienfi  iu- 

ei  t>  enhaufcrant  acqs fufccperanc,  no  inte-  dicacum fuifle. Ptutlue fsr^.tsnf.sf.num.  *t. 

gras  eius  rcgni  dectmas ,  fcd  duas  tertias,  w/*.^,  Si  igitur  potcft  racione  quantitatis, 

|4  conceffic.Et quamuis  j-idcm  Vafquius ob-  cur  non  ratione  loci  finc  mibori  illorum 

f ictaclonge d  t  uccfam ratione  cile  i n  pridc  incommodo.  Appofite  Decim.ccum irdinenu 

inucnus  Indir  regiombusjn  quibus  nullx  inprinctp.de refmpt.  FtLn.esp.eumexsfficii.de 

decima?  pendan  tur.tami' idem  farcri  cogi-  frsfcript.  itjoo  confip.ctrctjinemjib.j.  CsrJi- 

turjoco  dccimaru  iIIjs  alia  fubildfa  fubmi-  nsLcsnft+o'.  Pctr.  Reh/J .tntrsdst.  de  decim. 

ftiftrari:  q  jodan  decoro  conucmcns  tic,in  ^///y.nm.uwbi addir,  non  rcpudiarico* 

prxfentia  non  diicepto,quod  nonfruftra  iiietudincm,quacdccimarum()cdonaliurtt 

icripcuraciTeinucniacur.Macch.  xt.Csfsri  folurioncm  in  mortis  tempus  difTerar,  vc 

qnuJuntCtfsris, reddends  r/Je, &  qusJuntDei,  apnd  Venctos  illum  roorc  inuafiiTe  «x  An- 

Dc o ,  quod  eciam  rcpcn c a  r ,c tpfito  m«rt< . 2 y .  cha ran o .  esf. msltquibm.  infin.  de decimis.t^ 

q.t.&.csp.miUtsre^j.f.t.  Tynt nd  um  enim  &ibidem  Decis rtfett.  Idcm  quoque apcrto 

*ft,  n c  hac  rationc  facile  admiffa ,  fraudis  probac  Didac. vsrisr. refsLltb.t. csf.t?. num, 

f  13  aliqua  ftruatar,  u  incicmencius  poiica  i.verfiotttuo.  cx  his  colligi  potcft.Scd  quas- 

atquc maligniuscum faccrdotibusagatur,  ftionis  cft,an  admifla  huiufmodi  confuc- 

sanc&  hoc  cafu  fi  clcrus  ex  poft  facto  vr-  cudine,jclcrici  pottint  huiulmodi  pofleC 

gcri  jcorpcrit,  poccrunc  vti  illo  remcdio,  forcscogcre,vt  i^fis  dcnunttcnt  ,quando 

dc quo  tra&arnr,i^MMMv  Chriftitmut.  dtci.  mciTcs unt  facWi, auc vindcmias  collcctu- 

farst.difi.t.&ctf.Juggeftum.skdecim.  dc  qua  ri.  Ec  idcra  Didacus  Couarr.  vidccur  in- 

rc  Ang.Clau. injusfumm.i»vtrb.dtcinu. Rc-  nucrc, ill ud  ncceiTarium non  efle,laudans 

unff.trsclMt.dedetimis.ti.ij.Hum.jp.  Detiut  c*p.  huius  fentecia;  auctorem  Aymonera,  Cra- 

tuminttr. nu.s6. dtexttft.  Hortamentofor-  ucctam  dtcl.confji.qm  camcnillud cx  cauf- 

Caflc Rcgibus  Hifpaniatu ciTcpoceft, vcil-  tamodcrari  deprchcndi tur,dum  num.p.es - 

Jafubiidwillisaffignarent,vccontentiom"s  ^/*rW.conftituit,quodfiaiiquafufpiciO 

fimeriara ,  quam  plcrumquc  communio  fic  fraudis ,  poflc  dccimacorcm  ceftaciono 

alicuius  iuns  parere  folcr,  prarcidcrcnr.  /.  complccti,quid  in  melTe,aucin  videmia 

jj.cum psttr.  %.dukiJJimit.l.2.Cod qusmtdtfjr  ruilfet , allegac  (* idemque.  §.  fi ignorsntes.ff. 

qusnd.  qusrts  psrj,  (thr.ro.  L  tnttr.Jf.  dt feruit,  msndjttmiJfnsL  %.Mud.Ctd.detcmp  sppcilst. 

15  vrbsn.prsd.  LocohuiusUlacionisfnonin-  Mclius  mco  iudicto  facic  l.i. %.rtile.Jf.v. 

corarnodc  alia.cacj» accommodauor.con-  fufruU.  quemsdm.  csu.  &  quod ibidem  nstsnt 

feqccncia fubnecri  poftcc,  qnod  ad eutcan-  glsffsrjr  Doclor.  Quod  fi  ita  iefe  habet,  nc- 

da  hzciplaalrcrcacionuincommoda.qua;  ccifarioquoquccrHciturdcnuntiationcnl 

plerumque oririfolencincerpoifc(rorcs,fic  inccrponcdam  clle.  Sccundum  quara fcn- 

iJlos,qui  dccimascxigunr^dum  vtniq;  non  cenciam  vidccur  accipicndum  cife,  quod 

fcmper  commodum  cft,  codcm  ccmporc»  Aufrcrius ,  fcribcns  ad  dccifioncm  capcl- 

quodfuurocftdomurac6ucherc,con(ue-  IjcTboIofanae  cenrcfimam  nonara  cbtt- 

cudine introduci  poflc,vcdccimacfoluacur  tendu ,  poftc  defidcrarecum  ,cui  dccima 

Boninipiamefle^fed  in  horrcis^cumfro-  oebetur,  nc  frucrus  colhgJt  vcl  cxportec, 

mentum  excufterinc,  vcl  in  corcuIari,cum  nifi  illo  auc  nuntio ipfius  ptzfcntc ,  aduo- 

vinura cxptcffcrint, Jymon.Crsuct.csnfji.  cans in rciteftimonium Spcculatorcm, ti- 

uu -2.  vbi  hanc  matcrum  multis  profcqui-  tul.de dettm.cirufn. & losnncm^nd  tjrBst- 

tnr,cum alium  foluendi  modum incroduci  dum iuid. insddtt.  Stculum. csp. expsrte.  de  dt- 

pode  colhgarur ex  rcg\i]iynondehet.ff.  dere-  eim.  vbicxcipiensconiuetudinemconcra- 

gul.iur.  quod  nondebcacei  cui,quodplus  rram,  opportune  in  fcnccnciam  noftrani 
cft  uccb, quod minus eft non hcerc. csp.  cui  fubiicic,quod  fi  huiufmodi  coluet udo  pr^ - 

Iket.deregul.iurMgJ.videsmm.%.penuUm.jf  ftarct occafionem  intcrucrtcndi iuris alic- 

detn  Ut.tur.  £x  his  cnim.qux  iupra  deduxi,  ni,tuncconfugicndum  eifead  remedium 
patec,nonimprobari  confuccudincm}qus  authcnticc, vt  nuOi  iudicum.  §.  quisvtrt.dr 

dcximarum  iui  ccru  rationc  minuac,  vc  t4xpsrtt.de confutt*4>*  quafcntcnuactiara 
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Auth.quas  a&quar  res  vfue.vel  prfcfa\o_c,Cap.  _  1 1.  it| 

non  vidctur  eife  alienus,  idem  DidacCo-  tittm.t  Quod  fi  vero  traaeturdeprfcfcri-  4* 
uarr.  Ucofufr*dkeg*to. Botr.  inconfuet.  Bituri-  ptione,tuncrurfumintercflc,  an  co  nomi- 

eenf.tie.dt c*nfuet.fr*di.%.i 2.  G*id.P*p*  qu*ft.  ne  (i bi  blattdianrar  clerici, an  vttro laici :  fi 

2S3.  Qupd  fi  vero  conllaret  de  alicuius  a-  clcrici>putarcrtt  fufHcereinteruallum  qua- 

perra rraude.non dubiracemus,quitt is,qui  d ragin ta an norum, arg.c.c um cotingot.  de de~ 

37  huiufrnodi  fraudis f  conuinceretur, coer-  tim.de qudrt.c.*d*ures.deptdftript%c. tccedentU 

ceri  iac.u_aprfuilegii  poflir,ita  tamen  vt  fa-  bm.  depriui/.ejrexujf^  nulla  iuris  pcaefum- 

a um  vniusaliis, qui eodcm  priuilegio vtu-  tio illts aducriccuc,puca quod incertUm  r, 

tur.nonnoceac,  Aym.CrAuet.d.confit.nu.4.  inquaparochia  eiufmodi  decim*  vcrfen- 

&  num.14.  Frid.de Senis  conf.231.circ* fin.  verf.  tur,  quod  fi  vero  de illo  eon ftaccc, tunc  hod 

Jedin  dubio.  Hac  igttur  confuetudine  ctr-  camexigcre  quadraginta  annerttm  intcf- 

cumfcriptaadhuc ditcepcationis  c (I c  po tc-  UaliUm,cum  tituli adminiculo co i u n ftu mt 

r i r,  an  taics  poueiTores  cogantur  decimas  Vel tempus.cuius ortgo  memoriam  h omi- 

|8  cx  fuo  horreo  >  aut  torculari  dcferre  \ ad  num  excederer,  c.i.depr*fcript.in  f.  vbigtif 

borreum  & cellam  Ecc  1  e li  z .  Et  quidem  c.  fi  l**n. Aud.Phitip.Frdnc.ejr otiit  Dyn.  in c.  pef 

qu*ft.&  c.conuertiminis  declarari  vidctur,  il-  feffor.de reg.inr.in  6.n.27.Abb.inc.peruenit.  coL 

las in  horrcum  infcredas efle,  /cd  tamen 6t  i.oticenftdemAbbJnc.  dequtrt*. num.14.  Fe- 

hicconfuetudine.vcl  praefcriptionceo  res  tin.Mc.fiMgenii,uu.7.B*!b.depr*fripi.j.p.*. 

redire  poceft,  vt  quilque  domi  fuar  tlia  ad-  p.princ.q.6.  Did*c.v*r.rtfoltib.t.  e.i7.  in  pet- 

mcriatur.vt  fcriptum  reiiquit  Hofticnf/*  fona  autem  laicl,que>obcmeant,latisdilu* 

ftu fumm*.  tit.  dedecimu.qudftio.t6.  Vicent. de  cide eXpcdiri fupr*f.2.c*f. n. . . 

Frtnc. decif.124.  Rebujf. in  trsct.it.  de  decimti.  CaDUt  I  V 

qudfl.13.uu.49.fet.FoUr.inconftit.regni.quon.  .         .  P           *  . 

to.nu.27.OicUc.CoudrrM*f.i7.n.S.  Aym .Cr*.  An .  u  s  eleftion»  per prtfcripaottein  m  i- 

uet.conf.2t.n.2.  hum  transfcrri  poffir. 

Htsicaenucleatisdirimendaadhuc  illa  S  v  W  m  a  r.  t  A. 

%9  quxftiovidetur,tquantotcmporisfpatio  *  kAnlmtoMoukj&exfrdfcrife^ 

vcl  mutetfirmanda?EcquidcmFcan.Balb.  3  A9mo tempe+et„«tmprtfiriptxonuctd*rtincipi*t> 
tnir*cl.dept*fcript.i.p.s.f.frinc.qu*fi.7.n  g.  4  ^nopmfitcifir*uttontdtturf*Docl«r» fcmentu? 
itctr.  S  ^■z\x\.conf.2i)j.ltbr.2.  Fulgof. conf.1661,  j    yinvmcapre/hutio,^udmtnfltttttio  fibficMt*  no 

vidcnturrequirere  tcmpus,  cuius  primor-  ftt^q»finpoffi»ncmrufatron*tmconflttu*tf 

dii  inucftigatto  plane deplorata fic,  fed ta-  6  ?>*»**  B*U mcrtft,*ndtgr*m\ *ndtmodt- 
menmeliusmeoiudiciodigerunt,^..  XSS^^^^bto 
dddudtentum.  de  frdfcrtft.num.311  P*uL  Pdrtf  h*btnd»m fit? 

eonf2s.nu.6.&nu.27.tib.4'Did*c.  Cou*r.  v*-  g  Qnin*lwt*EccujUltbiimdediontivmdic*t,& 
cisr  refolut.tibr.t.c*fti,i7.  fccuti  tllam  ratio-  citr*ta»U*dmin$c»Iumt  it  in  m*l* fidt  vtrfkri 
ttem ,  cuius  etiam  fupra  mentionem  feci-  vtdeeur. 

mus, quod  fcilicct  ad  cottfuctudincm  fta-  *    JmtUrtndi^uodtxfrimUgUcopttit  mmoritem* 

bilicdam,quamuis  przfumtio  iurts  aduer-  _  v>  ^^^^*"^ 
ietur,nor 
4d  mcntum, 


fuetudinem  ab  audloribus  fupi_ 

tis  ducitur,prorfus  confidcrc;  quauis  enim  bti.de iurepoiron.  &  nos  id  copiofe  perfecu- 

prtfcriptiotituIiadminiculodeftituta,ef-  ti(\im\*sinnoftrotr*Cldip.2.e.to.nuti.Sctc\U 

feaumfuumcxhibcr_n6poffic,nifi  fupra  quumigiturcft,vfveftigiisFcanc.Balbi  «J 

dcfignatitemporisadroiniculoconualue-  ir4^/r^r///.infliccntc.excutiamas)quici 

tit,c.t.deprdfcript.iu6.tAmcn CoaCuctudoitt  obtincatin perfonisclcricorum. CoftitUie 

alia  conditionc  eft,  vt  mcmori*  prodide-  zdtisp.t.sp.frinc.qJ.  commutii  doftotum 

runc.  Fclin. tnd. c.*d*ndtenti*m, Ant.deBut.  calculo ccccpcum efl"e, vt hociurisquadra- 

cfnMconfuct.nu.39.Altx*nd.tonfi6.tib.t. Dee.  ginta attnocfi fufTragio.cu quaft pofTefljone 

eonfi34.eirc* fin.  lof.Lde quibui.nu.4f.ff.de le-  couindru  dcriuari  in  aliquc  poffir,  idqj  arg* 

^»/.D/_4f.Ctfi/_r._,.f./7.#./.quihisaddiCJ  Ac-  exum debeneficio\defr*btnd.in6.  vbiglolTa  i 

chidiaconum,Dominicum&RochuCu^  Anchar.Io.And.  &alii,itemt.f«»»  Ecctiftd 

m  I 
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Sutrine.dec4utfp6f&j>priet.vbiglofiinverb.  vbt^gotCdder.RocU,  Curt.idemfentienttt, 

9emPorie.Io.And.  AntM  But.  Tm.  Panofm.Batd.  itcdccif.t43.Sext*  M*rtitft*tm**»finttt*h*. 

idcm  BMt.l.7.C.deferutt.&4q.S4tyt.n.ip.Ant.de  quotrtcenfctAUfcard.  locofupro  defitneti.  Ac- 

Padttt.n.ff.Cyn.nu.6.FeUn.cfidiUgenti.depra.  ceditq,glofla/*r.ri«w EceUfie,*.  I  anorim- 

fcript.FUrUn.LferututUfMjeruUut.imtium  tanusibid^aqjloan.Andallegatiabiplo 

autcm  huiuspratfcriptionis  ab  iltotcmpO-  Baldodum  indiftincte  loquuntur.o,  fcilt- 

rc.idem  Balbusnumcradu  cxiftimat.quo  cctvnusaftusfumciat  ad  tribuendam  pol- 

quis  fcmet  c]c^t, Mrg.c.cmm£ccUf 4 Sntrina.  fcffiong.intelligcnd»  effc videantur.de hu- 

I  \dec4uf.pt(f.&propriet.  c.fuper.  C4p.  cumotim.  iufmodi  actu  qui  valcat*  Porro  poflct  h*c 

eod.c.cum  ventjfct.de refiit.ftoU4t.e.exUttru.&  fcnteiia  a  cafu  obtinerc,  quo  cofuetudno 

x.confuhatiombut.deiurtpMtronut.  l.quoties.f.  ita  coparatum  elTct,  vt  c6firmatio  necefla- 

deftruiiut.c.tumdebcmfic».dtpr*bend.i*  6.  $  ria  non  f  oret ,  vt  notatPanormtt.c.  44- ntktt, 

viq)adcoverumefleptonuntiat,vt  exau-  nu.to.  PorrodumidemBalduscontcndir, 

aCni(iicBi\di>l2.C.deferuit.&4ciud.nu.O'  iurisadmodumcontroucrficflc.anadfta. 

qui  idcm  renrientem allcgat Innocentium  biiiendu" poflcffioniscauffara  j-ncceflarius  6 

c.tn Utcris.  de  refiitut.fpoL adde  eundem. c. cum  fit titulus cx conftitutionc api.deeUcl.in 6. 

venifctMintnteg.yeftit.verfic.tu  repende,&  Etdiftinguitintercflc,andegtaui,an  vcro  . 

Jx,quodpofJJie.ttcm Imol.n.21.  fin autcm  fo-  dc  leui ptjtiudicioagatur.vt  hic elecrio cn 

lum^nullatit  opusauctotitateconfirmati-  traadmihiculuratituhtencat.ibivcronul. 

4  onis^modofcanonici  illum pfO clecro  ha-  lius fit rnomenti.itaex  diftinttione  dirimi 

bucrint.quodprofccto  non  arbitror  Care-  poflecontentionera.qux  vidcaturclTein- 

redifficultate:cumip(eBaldus  in  %.fi  veto  terduoiuriscanonici  capita,fcilicctr./.<* 

vafafa.in  tit.de  inueftfeudi.U cundcm  fccu-  prafcrip.in6.&  c.tum EccUfiaSntrtnM. dccMuf. 

tusBatzaranus/M.».//.  rcquirunt  adpof-  />^.^r^r/f/.Eflccnimcugraui  dctrinic^ 

(cflioneconftitucndaelccrioncm,qu*co-  toconiunaum,fidcciroarumiuS,q,quisin 

firmatafit,autduas  vcltrcsciectioncshoc  parochiafuahabct,adaliam  transfcraturi 

adminiculo  carentcs.«rg  difl.text.  &  e.  cmm  non  idcm  tamen  euenirc  in  elecrione,  qui 

BtcUfie Sulrint>dtc4uf.pof.& proprict.  idem  cum in forictatS huius iuris  alium admittc- 

BMtdJnfm  m^rg.in  verb.eUclto.  Innoc.  mc.eum  re  cogitur,  diuerfum  cffc,  fi  vniucrfura  iut 

^enifct.dereftit.ininteg.&tbid.Abb.n.2j.post  elactiohisinalium transferatut: quod&nc 

AntMButrio>&atiosMbiSoMUgttos>Btrtath.im  mihi  probari  non  potuit :  quarauis  enim 

fuotracl.de  Epifc.inj.p.tibr.m6.quaft.Nicam  cxiftimcm,non  inconfidctateillurhlocu- 

clecriofine  confirmationenullius  fit  mo-  tum  efle,dumfecutusIoann.And.«r.r** 

mcmucnibil.de eUcl.&tbid. innoc. Hofi.Ant.  EccUfu Sntrina. dt caufpof&propriet. itcm 

Abb.  &c  actus  non  t itc  interpofiiusin  ca  fit  AniomumdcRiit.tnc.peruenttMcenfcon- 

caufla,atqjfinullomodoinrcrueniflet,r.rjc  ftituit.quod  fi  quis  vniucrfumiusclcclio- 

frequenti.atmftit.vbiglofa.  Panorm.  & eJii.  c.  nis a Capituio ad fc  transferrc  velit  cx  cauk 

ex pMrte.derefltt.ininttg.fpol.1.4.  $condtmno-  fa  prarfcriptionis,noh  alitcr  illum  aadicn- 

tum.ft.de reiud.  vbi  Birt.^iUxand. Socin. uf  dum efle.nifi doceat dc tcmporc.cuius ini- 

l.hac condttio.tJdccondit.&demonftrMt. Luqui  tii  cognitio prje vetuftatc deplorara fit, aut 

htresfdtMcqhtrtd.l.2$.i. ff.dtopt.ttg.ctp.fi-  quadraginra  annorum  fpatio  lcgitimo  ti- 

nMl.dtrtiudcUm.paftortlu.%.vtigttur. eod.ttt.  tulo ttuimit,dit7.c.t.depra/cript.in6.  tamcn 

1.  quiperfilutem.f  dtiurciur.c.fi eUtl.m  6.  ide  ipfi  non  pulo  fubfcribcndum  cflc,dum  re- 
protccto in hoccafu  dicendu videtur.Qua  pudiata confiderationc  Abbatis ind.c. cum 

y  rationccniminiutcpaironat'f  vnitaprx-  Ecdefla,  vidcturinclinarc  in  ientcntiamil- 

fcn cati o,  cum  nullaaut  vitiofa infti tun onc  lorum ,  qui  inter  grauc  &  lcue  prariudici- 
nonconftituitaliqucinlpoflcurione,t///?r/-   uindiilinguunt.  Enimuero  noncxiftimo 

ftumreUqueruntRotMnd.MVMB.c§nf.47.vol.i.  leuispriiudiciicflc.fi  quisincauflaelctti- 

u.ip.Rem.cofijjo.cot.e. lo.Ceph4t.conf.6ton.it.  onis,fcumagiturdedigcndoImperatorc, 7 
Corn.conf.470.mprafenticofultMtione.n.4.tib.j.  Potificc,  Epiicopo,autalioRcttore,cuim 
Concil.Tridemt.indecret  dereform4t.cp.ff2p.  volunuti  &  arbitrio  fc  &  fua  ex  caufla  gu- 
M»fcMprobMt.vol.a.conci.pj!.AbbMconfs4»  bcrrt*uoniscorniflurusfir,fi  alios  adhibc- 
i/ideturprimoquodpcrdiffumteflumcntump.r.  recompellarur.Quod  multis  ratiombuso- 
m.2.FriddeSen.conc.j}4  fuperprtmopunclo  in  ftcndo,&exeplisconucnicntibusilluftro, 

2 .  dub,  I.Putem  Ub. /.  Decf.tp. m  vm Haftunft,  fuprf4rt.2.mtmb.2.c.tt.  nm.s.  Puto  iuq>  vi  m 

tonfti- 


I 


AurJi.qu^saft.quastesvlbc.Vcipra*ftr,5cc»Cip.i  V.  nf 

coniticu€dam  in prxfumtione  i uris,  ^  quis  nem.jf.prtfao cafnati.  Accedic  dr  i  n  dc  prar- 
repugnan tem  habc t,  &  mdc  nafecncecon-  iudiciigrauicas.qleadcm  Ecclcfiaex  huiuA 
j  c  c}  ur  a  m ,  qu  o  d  quis  bona  aut  mala  hd  c  h  u-   rnodi  fa&o  fenfura  v  i  d  carur,q  vc  cum  ulare 
iufmodielc&oni  fefe  immi(ceat,vel  quid   iuftitiaprioris  caufisepocucnc,  &  illa  indu-i 
aliud  eonftjcuac.Eniaiucro  no  videcur  clTe  bicacione  rcddere>ica  fanc illam  vim  n 6  in- 
tam  manifcfti  iuris,quod  elcciio  £pifcopi   relligccur  habcrcjvt  foia  pcr  lchoc  mbacrc 
vel  Archidiaconiperrineacad  (olos  cano-  pomc.Huiusrciargurocnculuculcmiliimij 
nicoscatheJralis  Hcc\eCix,tMimrmt*neJk.   prabcrepbteftaliaeiufdc  Balbiconciufio, 
9.  tumEultfi* V»h*r*nt.*.  C»mt»t.  de  tktl.  &  q>  fignator  dc iurc  t  eligcndi, $ alicui hon  t 
clcdti  porcft,qucmadmodu  eft,  q>  dccimx  iurecomuni,  (ed  ex  fpeciali  priuilcgio  co- 
in  alicnaparochia  firz  parocho.noaJii  dc-    pecac,  huiufmodi  ius  quadragmca  annoru 
bencur.r. EccUfi*.tj.*.t.c.q»o»itm.(^ttf.c»m   iilcno cxftingui.fc in afium  crasfcrri  pofle, 
fi»th*mi»es. de  decim.  Auc  quod  Ecclcfia  in  fecundum  cradirione  gloiT*  Ant.  dc  But. 
dioecefialicuiusEpifcopi coftituta^adipfi-  IrooL Caftrenf &a!iorum  quos idcm Bal- 
os diipoficionem  p c t ci  n can t%c.c»»j7itmueJ.    bus  t.fj.f.friatiqutjl.t»  6.  rccenfer, quod 
rtltg.  dom.caudtta.de  frtfcr.  Eamqj  cauiljm    lcilicccnoconcurrancilla  duo.qux  confi- 
I  cfleconfttcuo.q,  'olaprarlcriptio  tituhfau-  dcraflc  viderurPontifex  inc*f.i.dtfr*fcrifi 
stlio dcfticuca  u 6  poflir poflcfloris cauflam  ht 4.  fcilicccquod  pr  acfuracio rnris fuffragc- 
in  cucocollocare. Nodiffitcbor  ramcprar   turlaborancide  damno  (uo,  &  aiccriusin- 
iudicii  grauitacem  quoqj  in  confideratio-  cencionem  oncrec}atqueclidac  Balbicon- 
ncvocatitvtappirciexc.c»mperj*»a.§.<jMed  clufio.ex  duabus  caulfis  pociflimumcofir^ 
Ji  cut  tttes*  de  frmtltg.  &exceff frat. in  6,  vbi  mari  pofle  videtur.  Primo, quod  illa,  qu * 
prxfcriprioincauliaexemcionis  alicuifuf-  iurefpccialinobistribuca  finc,facih*amit- 
rragarur.  Quamuis  fatiscuidcntisiit mns,    umus.qua  ii  iuic  coromuni  c<rcnt  dciata. 
omnesdericos  ad  iurifdictioncm  Epifco-  l.eimmtUtk.%.mihtumiJJut.f.deteJi*m.mUttk 
pi  pertinerc.  Sed id  folum  euincere volui,  §q*t*  veroti*  fned»*utb.de*Ue»*t^rtmfhjt» 
magnitudincmdarani  6c  detrimcnti  non  Secundo.quod  cx  quo  res  feroel  in  illam 
ftatiroirnpetrarc,vt  tituli  fuifragio  prsetcr  conditioncradcdu&afic,vciusclc(*ionis, 
cautfamprxicripcionisopus  fit.  Quamuis  noncanonicisfummiumplicompeccrcr, 
enifii  fupra  conccfli ,  quod  cum  agitur  de  (edalceriquodpoflicvidcrifuamnacuram 
toco  iurc  clctftionis ,  quod  Ecdcfia  cache-  depoiuitTc,^«m. l.f*ttr.  §.  quindtctm.fj.it 
dcaiis  cx  caufla  praricriptioms  eximi  pof-  Ug*t.j. quoadmiflb  ccflabic  illefcrupulus, 
(cr.talcadminiculumncccilariumccnicn:   cuiusantca  mentioncm  fccimus,  lcilicct 
ttracnhocndcopcrcincc.vt  vim  omnem  quod  przfumtio  iuris  ipfius  i&centioncm 
eonftituamusin  magnitudino  prxiudicti,  oppugoct. 
fedindifpofitionc  iuris  huiufmodicocilia  v       CdDUt  V 

lfconarusaperce«mpugnacc,&maI«Wd  An iu$ pacronatus  c\ ciaffa* vfu^piotiis  « 

fufpicioncm  induccncc.  Qus  enira  fcrat  ^u,U5P«>llw»*\U9 ,  r    ,  .     .  v ■ 

iJlum.quidica^ecxiftim^quodcano-  prxfcr.pc.onisdcfcmahcuipoflic. 

nicicachedrahsEccIefiaincligcndisEpi*  Stmm  Aiii. 

fcopis,Archidiaconis,Dccanis  nihdiuris  1  ^fertnMintertmf^nM^ucdclnicudein^ 

habeSccomraraanifcftoscanones,*.**»/»  rK^SSSK.. ,  • 

md.e.eu*tnterv»taerfnt.e.c»ttnM.f.Cnm*»4:  $  ^wffw^^4W,^,4««^»>r«fr*» 


t.cpram dtfecl*  jf.c.  h»d memtru.de eUil. e.  c» 

EttUJuS»m»*.dectMjf.f*Jf.&frtfritt.*ftrtt  4  S2Mtn<Ufai*rujitr 

*mtem.*.q»*dJic»t.dttUcl.cr c.cam ttrr*<e*.tit.  f  Q"d tkmtatfijaaJatmr dmtt  tpertt decltrtt ji 
O,inpriori  cafildici  nonpoceft,  in  quode  Juufuyrubuttdemfi^Mmexjirux^? 

«cIufionecanonicorucachcdralisEccIc-  '  ^^7^ 
fiarnonagitur,&corundecanonicoruau-  ™  ~ 

ftoritace  radudti  poflinc vidcri,  dum  cofdc  9  Q^^mtatmtotrtgnutrittrrt^mri  m frtfcrU 
adac^umcligendi  vocant,qrcsiuftaexifti-        futrn  mmfttr*»**»» 

mandi  cauillm  pr.rbcreio)cr,q,iusel"':tio-  (~\  Vidiurisinhacdi(ccpcacionc,fiper(b- 
nis  vocaciSjp  nilcuum  fiLarg.t.flcxifiimar;!.         nalaici  fpe£cemus,fic,fuo  loco^patcd 

de  vf»e*f.  tiut  cH m  ttt.frtfoiMio.ttcm  IJjtmi-  fcU*iwtia/./.(ausfufcacquecopiofccxpoi 
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fui :  qua  decauflaprxfenti  in  loco  folu  dtf-  Ecclefiarproucntus.  Hicquidem  dubttan  - 

(ercre conftitui, quid  obtineat  in  perfonis  dum  non  cft,  talc ius  Ecclefiatpotiusaccc- 

clcricorum.Scicndum  aurcm eft,magnam  ptum  fcrri  debctCyMrg.c.i.deteftom  &  c.t. de 

1  efle  difterentiam  inter  ius  patronatus.f  pecuLcUr.c.t.t2.q.j.Lquintm.ff.dedon4t.inter 

quod Ecclcfiaftic*  perfona  acquirit ,  &q>  vir.eVfx.Hocenim  cafu,quicquidclcricus 

Laicoconceditur.Enimuerocumineos-  acquirit,id  ex opib'Ecclcfiafticis reruluTc 

quales  fint,  vt  ius  przfcntationis  cx  ccrtis  intclligitur.^c././j.^/wt»^/»^^ 

cautlis  acquirat.de  quibus  c.nobu.deiurepo-  itj.nu.t.CMpoU.CMnfst.colpen.vcrffedvbipr4e- 

tron.  ira  'anein  tcmporc  prxfentationis.no  Ufusincettttibm.D  d4c.C0utr.tnc1.nu.6Mtc- 

idcm  euenit.  Clehcus  eniro  fcx  menfesad  ftnm.AHon. Ctimenjdep4trfoteft4t.effecl.2.0. 

hoc  cxplicandum  defignatos babet.t. tsm  +6.RsUnd.conf.90je.tr.tib.2.NcuiKMo.confoj. 

te.22.deture p ttronx.tMmrep4iron.tn 6§ftn.  m.tj.  Abbns  c  cumeffitMM.M4.deteft4m.R0m. 

Latci  vcr»pTenratioquatuormenfibuscir-  conftsp.nu.^.Socmfenior  ttnf.it. cetitm.j  m 

CUmfcripracft.r  cumpropter.de  iurepotr.ejr  c.  prtUM.kb.J.Uc.UHtnech.trb.quMfi.ltb.J.ceut.J. 

r.§.ffn.deiurepMtron.in 6. Clencus fi femel a-  conftLro^nu.2.\j4cc.cinfys.tnfin. Corn.conftL 

liquem  idoneum  Epifcopo  praelcntauerit  jr4.nn.i.tib.j.M4jcMrd.couct.2o2.nu.2.  Cott- 

mutad*  voluntatis,  etiam  nulla  collarionc  tra  vero  (i  cum  cxiles  Ecclefix  redditus  ef- 

fecuta.poteftate  no  hAbet,c.cumtutem.24.  fent,fcillcpatrimoniumamplumhabercr, 

dc iurepMtron.  di ucrfi  ca ufla  cft  L nci,  qui  fi  credemus huiuimodi  pccunias ^pfc&as  cf- 

femel  aliquem  produxerit,  non  fccuta  in-  fe  cx  ipfiusfubftantia.  Pr4pef.tnc.Jitt  m  wfe* 

ftitutione,  facultatem  habet  alium  fiften-  ftn.r2.q.r.verf.fjrtndubto  /inonoppartt.  l.Me- 

di,quicriam  priori  przfcrrur.  e.prMteru.c.  nocb.Ubj pr4Jumt.  fj.nu  4.tdemMenocn.4rb' 

auodMuttm.  c.itlud.  c.fuggeftum.  deture pttron.  qudft.Ub.2  conf.M.Cofrfs.nu.s.^f^  x  confttd. 

Tertiadifferentiaeft,  quod  fi  tus  patrona-  nu.2.tib/.  Socin.jen.conf.pt  eolj.infin.verffe- 

tuslaicoquafitumfir,n6  poteftlegatusde  cundumquodproponaur.QupdG^\itcEcc\c. 

laterefibihuiufmodibencficium  aflerorc,  fiat,itc&patrimoniiprouentus,fatisabun. 

Aliaveroc6dittocftcierici,in  cuiuspra?iu-  dantes  ttopuletas  fuifie  proponamus,co- 

dicifiillud ficri poteft.  c.cumdtU£lus.2t.etd.  ftituitidem  Menoch.^r<0e»A/i.hocca- 

tit. A ntequa igitur ad pr «fcriptionis mate-  fu intelligi ex vtroq»patrimonio huiutmo- 

riam veniatnus,prsuertenda  etiam  illaiu-  di  pecumam ptocctiiiVcf  08  Abbotem.c.cun* 

a  ris quxftio videtur.an ficlericus ademfla-  ejfes.nu.34.de teft^m.  Rotnwus  eonf.j^i. nn.4- 

cram  a  fundameris  erexerir,  vei  illam  dote  vtrf.tut  dubit4tur.2feutz4n.cinf.fij.  n.^t.BaL 

conuenicnteinftruxerir.ex  quibuscauffis  dumtnouth.ticentitun. C.deEpi/c.ejreUr.nn.j. 

iuspatronatusdecetni  folctyC.nobU.de iure  itavbi  iIludiusmtcrEcclcliam  &  hcrcdes 

p4tron.c.quicungt.c.decernimus.c.monMfterium.  com  m  unc  sidcatat.  Jecundum  Innocentium 

rf.quMft.7.  intciltgaturiusclericalc,  anlaici  i.eumin  effieiU.de  teft^m.Hoc  pronuntiatum 

quxfiuiiTe.  Exhacdelthcrarioneintcrpre-  indiftindtc  intcllecturo  crudius  cflc  vide- 

tc^vt  Rochus  Curtittitnfio tr4tl.de mrtpttro.  tur,quam  vtomnium  ftomachi  id  fcrrcc* 

tn  verb.itts.  0.7.  tjtin  verb.  BccUfitm  funtUnit.  concoqucrc  polfint.  Recipiet  figitur raco  $ 

t4rifconf.r2t. voL 4. Menoch. Ub.j.prMjumt. c.  iudicio declarationem, vt fi  fundatoraflc- 

pi.n.24.RotMRom.referentePuteoMcif.22t.tib.  ruerit,fei)Indexproprio  ccnfu  recifle,in* 

jMemdecift.  detur.potronot.  in onttq.  Fe/in.  tn  tclligitur  res  ita fefe  habere,fecundum  t ra- 

fuotrotl.qu^ndotitern  ApoJtoticMnoc.p4tron.ti-  ditioncm  Alcxandri conf.t16.nu .j  Ubr.j.U- 

mit.4.M4ri4n.Socin.c.2.n.tdefor.copet.IoJeph.  snn.ob  ImoU.  vt  vnnf9utftfr.de pec.  cmY.  Socin. 

jfofUr.deprobMt*veL2.cenclps9.n.t.  Abbas tn  fen.confiL pt.eemm.4.ctufdem t. LMenechitMrb. 

c.cumMut.n.j.dr c.cum diUclm.n.s.etd.t.  Ltm-  aunfi,Ub.2.conf2.C4frps. num.j. idque potif- 

btrt ao tnci .mr .pitron.trt .<; .  qu.i.p.s  tib  t. ita  (imuro  obtinere ccnicrem, fi  in  propilxo» 

iefccxpcdiunt,  vtfi  fumtu  fecerhexracul-  vel  firontifpicio  ipfiusEcclefia?,vel  in  ipia 

tatibus  Ecclefiafticis,  tale  ius  clericalc  effc  facra  xde  huiufmodi  teftatio  iniculpta,vcl 

cenfetur.Quodfiveroexfortunijprop  iis  proCctiptic&etyMrgumeutei/torumtfuMnotot 

S  fhacimpcniam  lubicnt,  tunc  etiaLaicale  gloJfc.cumc^uJJtm.dcfrobot.Cnutt.tutr^fot. 

ius exiftiment.  Hoc igitur conftituto con-  deontta.temp.  t.p.prtne.p^rt.f.quitncip.  0&4- 

4  trouerfia  illa  maner,quid  in dubiof  proba-  no oUturjeu.ro.&feqq.taftrJfi 4 furiofojnftn. 

dum fit.Etquidcfi fundator nullas,aut tc-  cMreflem.Gutd.P^p.q.w  vtrf.6  CtU^n.conf. 

Auiores habucrit  facultatcs,  aftiuat  autcm  p.u.7.BMrt.&B^U.mouumentorum.C.derctig. 

1  &fumt. 
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Atitkqiias  a&.quai  rcs  vftiavt)  pfeftn&e.Cap.V» 

&jumt.fun.maximc  iialixconicChirxcon-  admodum  contra  tuior^tprxfumfruriqui  7 

currant.autantiquitas  temporis,  gUffin  d.  rcpcrtorium  nullum  confecir,  Ltut6r.jf.de 

ttp.cum ctufftm  dtprobtt.  lmo/xonf.6o.  Ltmb.  ttdmimft.&fcric.ttttor.  itcm  concra  curato- 

mtr*fi.dttur$*tro».Ub.i.p.2.p.*rt.  ie.e-u.tfl.  rcs hofpitiorum  deftinatorum  piis  vfibur, 

frinc.  Rip*  c.cum  EccUfta  Smrina.de ceujf  pof.  /.orp»**otrop»os.C.deEpift.&cUr.itzquoqUG 

ejrpr0friet.nu.p7.  Purp./.T.nu.isf.fdereb.credb  prxfumtione  efle  contra  fundatoreroj  quf 

fi  ctrt.pet.  dttrfiLin Rub.  C.  de  probtr.  nu.rpr.  bona propriaab  Ecclcfix  facultatibus  non 

L  tJifenoch.Ub.T.dtprtfumt.  cap.rp.  nn.  r,  aut  Ci  fcparaue r i t , n cc  i n u c n  ta n um  aliquod con- 

faeredcs  ipfius  clcnci  poft  mortem  ipilus  fecerir.  Dcinde.quodcltcjuoipfcverfctur  ' 

in  quafi  po ffefli o ne  iuris  patronatus »  per  i n  poflcfli 0 nc, i n tcl I iga t  poffidcrc  no mi no 

certum  tem pus  fui \ilcm,  Rtpac ap.fiep.ee/um.  Eccleiiac,  quod  ad  orHcium  fuuru pertine- 

t.  verfic.fcKtumeH,dtreftitHt.(fro/.Dcc.  l.vUim.  at,acquirere  nomine  EcdcGzJecundum  In- 

num.si.Cdted.Diut.Ad.toil. K^ibb.inctp.vt v.  »oc.c*p.c»minofficiiiidttefi. Hanc Baldi feni 

nufqmfquc.  tn  fn.de ptcul.clcn  Ttrtque/.  de  iure  tcndam  in  addif .  approbant  Andreas Bar- 

frimogtn. qu.  17. opin.  11. n*.  t.  I.Menochiu*  batias,&  Alcxander. 

hos  refcrcns,&illorumfententiaprobans  Hisitaprxlibatisdifpiciendu  c([,tnc/e- 

d.ctf.ips.  quamuisin  diuerfafacti  fpecie  lo-  rUmtxctufft pr*/criptionacti*m  taUiut  ad/c- 

quat,ur,  fcilicet  cum  dubium  cft,  an  alias  rmpoffitjfa quot luftrtrumintnutlloStxiQiu 

tortunasbabucrit.fc  an  illasante  vclpoft  ptionilocumdfcdubiumnon  cftyc.cura.d* 

acquifi  ueric.  Si  cnim  hoc  Tcrum  cfle con-  iurepttr0n.ctp.quereUm.4cclctt.Si  enira  Lai- 

ftituamus  in  propofitaipecie,  quare  illud  cusprxfidiotcmporisebviammunirepo- 

inrdiquorepudiabimus,vbimaior  vcrifi-  tcft,  cur  clcrico  id  dcnegabimus,  cuius 

rmlicudo  concurri:.  Nam  vt  hxcconie-  cauiTaproculdubio  fauorabilior  cft. e.t.de 

durain  fa&i  fpccie,  quam  recenfct  Mc-  iurepatro.i»6.inprtne.ty%.ftn.  Inf  difcepta-  ■ 

nochiusdubia  efle poilit,  vt  idcm Mcno-  tione  quantumtemporis  rcqutracur, exu 

chiusfatcrur/r,*/*»»/.  £jr.j.         propccr  ftimo  rcfpondendum  cffc,  quadraginca 

mulcosquidifTentiunc,'i///«4».yr^.i?iV/r/Mrt  annos  requiri,  vt  regularitcr  in  his  prx- 

2itbtrelltylm4UtirAbbusinctp.iMpecul.eUr.  fcwptionibus  circa  rcs Ecclefiafticas  tan-  - 

Ba/d.ejr  Albcr.in  %.Ucentitm.C.  dcEpifc  ejteUri  ii  tempotisdifliraulatio  & negligentia  cxi- 

Did.Coutrr.ineup.txHH.Q  dcttjltm.  tynonnulU  $(o]ct,eip.iMmi.eip.deq»trtt. ey  ctp.td au- 

m% quosibtdetn MenocU.eommemor*tiinhne  res.  de pr*fcriptio»ibm.  acccdunt  mul tx  r*. 

huins  fluftuationis  alcam  (ubire  non  po-  tioncs,  quas  ordine  perfccucus  furo fuprix 

teft.cum  cerrum  cft.ipfum  bona  pacrimo-  ctp.t.  num.i.  Vndeill*  etiam  depromi  p* » 

niaha  rubuiflc,  vt jirtptum  reiiqHeruni  Iotn.  terunt» 

An  drm,  And.de  But.  loan.tbimo/.in  d.c.vt  v±  Pantit  V  t 

»ufj*ifa.dcpec.cUr.Rom.conf.is9.fupereoquod  P  * 

qutritur.zoUt,2.verftertioctfH.Soctn.conf.2i6.  AoinFeriorprxlarus  cxemtionera  apotc^ 

lb.2.C*rd.c.cuminoficiu.2.qu*lt.  deteft*m.&  Epiicopi  ex  pcxfcriptione  acqu* 

vU.vofunt.  And.Ttr*q.deinrefrimogen.  qu.17.  rcrc  poflir. 

opin.rt.numJjd%*rg.c.r.i2.qu*ft.j.Quod{i  S  v  m  m  a  r  i  a. 

6  autcm f  huiufmodi  admimculaccuarent,  t    7^eminemmm*Uum  t*Um  exemMntudqmrero 

tuncindubioEcclefia:  caufTam  prxfcrcn-  pofetvt*HUumfHpirurrm*gnofc*L* 

dam cfTeccnferem, quod  fumma  fic  racio,  *   Excmntnem rttidnc rettrtntu EptfcpAlu ntmi»} 

&Hupt.fu*er.&*utbent.Ucmtt*m.C.deEpift.  ^prtroettmumpractdekmfibivmdii^ 

^•^r»&quodearationcquavedttonfcri-  4  Qgtimr*mnttmw*fum,p*focmfirm*nn*n 
pturx  dubia  &  ambigua  nocct,/./«  vendi-  fojfuntA 

tione.^dtreg.ittr./.veteribti6.fdepacl./.qutd.  S    QwttttmftrUfp*iioquutxtmtiont ctmruuUm 
qmd*Jlringcnd*.ftU  verb.  obUg.  ica  quoque        .  Eptfctp*U*fim*dfirtbertpof,tt 

vidcacurin  pr^laci  perfonadtccndumeuc»  T  N  propofitaiutis  cotrouerfiaihccreficf  i 

quod  maligne in  diftinguendis faculcati-  icxifcimo.^dfibiextalipfccipcionepoUi- 

bus  vcrfacus  fic,  autquod  voluntatcm  ha»  ceacur,anvcnuIlfiomninoagnofcac,nePo- 

bueric.Ecclefix  gratificandi,rfa  B*/d.in  </t  tificcquide.anvero,  vtdeclinctiuriidicti- 

"  *tttU.UecHttam.C.deEpt/c.rjrcUr.nu.4>vcrffcd  one  o  rdi  nan  i  tudicis,  &  a  m  p  lefta  f  a  1 1  c  n  a, 

reuofotndubtum,  vbifubncftic,quodqucm-  vicinirortafleEpifcopUiitiemqiPotuicis) 
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i$o       Comment.ad  Lib.I.Cod.  ticdc  facrofanct.EcclcC 

Primo fanc cafu  non  anidmaduerto.quo-  cidentrm  contentionem  dirimcrcpotuir, 

modoipfiusintccio  dafendi  pofGt,  rcpcti-  quod  n6dcprarlcnpcione>feddepriuilcgii 

tisargumentis , q  fupra  dum  de  Pontifici  s  interpretatione  agcretur,  an  Epifcopo 

poteftate  difleruiraus.ordine  coprehenfa  clcro  rcccs  infticuco  eadcm  przroganua,q 

funt.hacfcilicet  partcquarta  csp.2.  Sccun-  aliis  Epifcopiscopctcrcnt;  quas  res  noam- 

do vero  tafu  di ftinguo, adhuc  intereife,$  bigui  iuris  eifc  videtur,  quauis  ex  circum- 

libertatem  6  fei  proponat,hadeno$  (cilicer,  ftatrtiis  aliara  atqj  aliam  decifionem  rcci- 

v t  ordinarioEpifcopo  ne  debitam  quidem  pere  p  o  fTi  r,  q  u  o  d  prxfentis  non  cft  loci. Al- 

*  f  retiercntiaminatTurgedo, fupcrionsloci  terum  partittonis  f  noftrx  membtum  fuir,  f 

caifionc  in fcdcdo, vcl  honoris delatione>  fi  de alio  i u rc  Epiicopali quarratur,  prarfcri- 

folemnioccuriu,exhibeat,an  vcrodealio  puoniscauuamrainirac  rcpududam  eifc, 

iurc agacur, v t  hic picriptionc (cdcFcndcre  fed hstfitarionem  habct,  quanto tcmporis 

poflir,ibi  vcro  nulJo  modo,f.f*w  aon Ittest.  Ipatio  tale  ius  aifcri,  auc  in  tuto  coliocari 

depr*frtpt.(yibid.B*tdu4jtltriuin.6.&6.Cip.  poffic. Etqtlidcm  Balbus  dicltftTte  i.qutn- 

nfefur4bilis.de cenjib. c.ftftor^Us.  de dontttont-  t4 f4rtispmciptl.qufft.12 .nu.+.d\ ttingui t,an. 

bus. LfintL  C.  debonit Ubertorum. ejribid. BtU.  is,  qui  ad  talem  li bcrtatcm  adfpirar ,  titulo 

Ludouicus  Ronunml.tUo.  §  cltgtntcr  .ff fluto  an  n  on  nit  atur,  VthiC  tcmpons  infini  ti,  ibi 

m4t.  ejr.bid.  LsfngeLinfrincif. \jdlbencm  nu.  vero quadraginta  annotum  fuftugi um  o- 

4h  AleX4ni.nu  z.Cuminusnu.  t. lm$l.n.2.Z»f.  m ncm  (ecuri ca» em  in buar.  Hzc  contro- 

Lm4rttum.nn.3i.  dam  tradunt,cxemtum  uerfialongam  diftincttonem  admtticjct, 

nimlommustaiiaoffioiadcbcie.  Fr-.n  BjI».  non  tam  li  cxemt  ,q«iara  cius,  quicx  talt 

in  trxiUt.de  frsflriftiomb  frims fsrte  quintn  exemtione  ius  Epticopale  in  cundem  fibi 

f4rtisprinctf4list2.qu4JI.num  6.  fubncctitta-  vindicet  fpcdemus.  Ceterum  cum  id  in 

raenidem  Bal b us, itcm  Fclinus  d:J.  c. cum  noftro ttz&Atufitfefrim^.cef finnK exiecu- 

mon  Itcest,  non  isjDprobandam  forte  prat-  ti  fumus,  non  cft.quod  idem  hoc  loci  in- 

fcriptionls  catuTam  u*lo  cafu  clfe,  quo  iaf*  tempeftiue  repetamus .  Plara  eciam  ad 

rior  Prarlatus  calem  prgrogatiaam  in  fua  hanc  cauflara  per tinentia  deptorai  pote- 

S  parochia  praetexeret,  quod  hocf  modo  runt**  c$fite$.  &t$.  huius  noftrx  explica- 

nonreuerentiasdebica  violcntur,  fed  parci  tionis. 
ipfius  derogecur.  Quz  confiderario  noA  Cannr  VII 

incptctransfcrripoiicradcontroucrfiam,     .     ...    .    ™F  ' U  - 

qu5 in ciuitacc  Rurcroundcnfi.Gcbri*  du*  An v^tano/us  *  procurat.oms  ius  furTra- 
catus  Epifcopo  Lindano  cu  Abbatiua  no-      «,0  tcmPom  ^autminuipoffit. 
uimonafterii  fuir,  dum  in  iolcmni  ciufde  SvMMAfctA. 

Ecclefixdedicatione,&publicafuppIica-  1  ?m  wfr*™**  &procwr<ai«nu  W  nhtrmtu  r+. 
tione  Vcl  procclTione,Vt  vocat,  A  bbatiifa  fi-         guUrHtrnutUtmfsrufro/hiftum  tt&fiUe. 

bi&iuispotiore^mlocumvindica^illeco.  *  ffig»      fri^nMiW,  tijtmmkf* 

tra  fibi  &  clero  Ecclefi*  cathedralis  id  ho-  ' 

norisdcbericontendit.HxcquamuisBal-  4 
boarridcat  &  LudouicQsRomanus  abeo-  **r. 

dera  Balbo  add u£t u s,  1 i n  fingulari  incipien-  /  «^«^«^^^«rrfft^rm^^r? 

tc.Epifcopus  confirmcr.tamcn  mihidubia  T Vs vifitacionis &  ptocurarionis  huic  co- 

&  fufpecta vifa funt.quod  quoties  quid  co-  Ihxtentis  nulla  temporis  prxicriptione 

4  crabonoseft moresfidpadtoconfirmari^  toUiautinfirmari fpoifeincelhgamus ,  ex  t 

f  ttls.  C.sle  fsilis^t  cemporis  prsfidio in-  t.ttcedentes.  c.cumexoffictiJepr^fcrtft.  e. enm 

ualcfcere  non  poftit^.finil.ext.decenfuetud.  inJI4nti4.de cenfibus. Innocen/Jnd.  uf.tumcx 

e.qusat».  tod.  ttt.  cum  &  ipfum  ius  naturale  ojficii.  i^yfn/M.de Butr.  iottnn.  *»  Imolt, P^nor- 

Suodammodo  repugnare videacur.S^.C.  mit4n.nu./.& tt.  Fettn.  u*  i.  SfecuU/er.  itt  tit. 

tiniusvockUo.Lfin.C.debonkit^er/or.tKccc-  oUUgtt.%fuferen.%wficuLiind quofme.Ho0i- 

dit.q, quar de toto dida Gnt,cadem in partc  enfinjummo.decenfibm.^exnude^ufi. LMt- 

nontctp\iiiAMtitauddetoto.lf.  dereivendt-  rUnus,Seciumt&Pr4nciJcmP4Usnus  in fingn* 

$4t, vt  n o n  immerito  Fclinus  hoc cum  ad-  Utitrttltt. tufrocur^tUnibm. Prsmt. Btlb.pri- 

ditione aduerbii  forte  d > ffidc ccr  aflcrui ffc  mt fttto quint* f4rtUfrinctf4Ut.qu4fi.16.  n.t. 

intelligatur.  Porro  quod  ad  cXcmplum  a  &fcq. (cii  1  ccc  fi qui  Epifcopati turifdictione 

nobisaddudu atcineticuam  alia  rado  in-  coiinccur.talcpfidiumconua vucateprar- 
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Auth  qUas  a  A.quae:  res  v&c.Vel  pr^fcn&c.Ca^x  V 1 1.  tji 

Te*xc»"e  vclir, quod vQp adeo  tcncrc  pronu-  num  caricacis  ad mi ctcnd u m ,fcundttrn  no.- 
tiac  A bbas  d.c.cum  ex afftoiJta. r.^.f^ tr.  vt  ne  /4/«  in c.eum  ApofloUt. ejr  t.  cum  venehsbtlis.  sU 

<juicfc  vecaitaris pr*rog.mua  id  lnduci pof-  tenfibus.&c.fimiU^dtcvnfuerud. Cctcrum dik 

4ct,  *rg.  d.  cummexojftcn,  vbi  cxccpnoexcu-  fentir  MarianusSocinu$/«/io/^i/.^f  vi- 

faocium  fe  non  mcmraiffc,  quod  vllo  cem-  fumme&p>ocm>Ation^.folio24.  quem  rcfert 

poretaliaobfequta  jgnomd cnr  no  admit-  &lequi,  quamuis  in  raagna  perplexitace 

t  t  u  x.item  c*p .  v<  ncrxi  tlt^dt  onftb.  i  n  ratiOnis  vcrborum,vi  Jccur  Pan.  i.c.cum  ixojfuii.de 

indagitionc,  qaar  eidcmhortamentoctfe  prsfript.n.tj.  cxiftinum,  quod  ctim  cale  ius 

potaerir.vricapronantiatenc.nulliprom-  priuilegio  poiTit  xcvtt\xx\td.c.siccedenteSyVtk 

»  ciorem  inuenfo , quam  f  quod  ord  1  nario,  glojf* sfbbdtnu.j.Tetinmnn.i.drj.  idcm  pro- 

«Kocficioincumbac,vc  in  vitam  moresac  bandum  intciligatur  in  fuff<agio  vecufta- 

infticaca  illorum ,  qui  ipfius  innfdiciione  tis,  caius  initii  inueftigatio  dejplorata  fir. 

<onrinentur,inquirar,quzcumlaudecon-  Inpraefcntianon  cofticui  rhetimiudiciurrt 

ionwta  funt ,  con  firmct  &  augeat ,  concra  in  hac  concertatione  inccrponcre,  id  dili- 

qaa?  rcrornmione  indigeane, corrigat,  flc  gentiat  Le&oris  commtttes,  vt ponderatit 

tn  forroam  debitamrcfttc\iat,vt  dcnique  rationibus,  q  vtrinqj vrgeant.quis iuftiora 

i  in  vineaDomintdefudansf  commilfas  fi-  armainduerttjdifTinircpoflic.  PorrO  harC 

biouesvcrboDominipafcat  atqueinftru-  fentetiaco  cafufaciliusadmittipofiit,qud  . 

ar,  e.cttmo'imJt  .tcru/ut.c.imr^.dt  ojjk.ordmt.  impctraro  priuilcgtoaliquidirrepfilfctf  vi-  S 

e.procurutionts.detenftsue,  6c  quarpcrrincnc  tii.quodprcfidiotemporisdctergiauccolU 

addiirolationem  dilciplmz.&probatoru  dcbcret.  Porrovtnullaittrisdcfinitioinca 

morum ,  nero  in  dctriroentum  xtern*  fa-  conditione  deprchcnditur ,  quin  fuas  cx- 

luiisamptuarcpolfic,nul]aDedumpcxfcci-  ctptiones,veI  dcclatationes  admitrar.ita 

ptt >n  :  /inlis  c.cum  nan  lcest.  c.  suctdtntes. f.  Sc  hzccomparata  tfl,'quarum p;±reream, 

tttmcxofjfiaiMpr*firtp'.c*p.cuminfl*ntt*\c<3i  cjiiarairimedio  relinqu.mus  fcxc.numcrd 

ncconfuetudinc  quidcm  inualefcerepof-  perfequitur  FcUama.cemmcficii  num  p.sjr 

(mi.*.fineLdtc*nfmttudx.fruftr*.dtjltnQ.t. ita  ftqtj. quo  breuitatis  erg^ LiCtorcm ad  J la 

& io  przfenti calu dicendum  fit,cum pa&a  propcrans reieciffc fuffi ciar,  vt cciam  q  ix- 

txpreffa  td  non  poffint  impccrarc, l.pscl*.  ihoncsdeiurccathedraiicocar.tatiuotubi 

C.^«<f?tf.ncqueiufiurandum,  taf.veniens.  fidio.quarta  Epifcopall,at  id  genus  alias, 

c.qwni*ueJIiisdcimreiurandoy\t  illa,qux con-  fcicris  & prudcs  omicCo,quod  F  ancifcuni 

crat>onos  moresfunr.auc animarum  falu-  fta!bum,Felinum,P-normiranum,necnd' 

tcm  I* Jant,c  \.dtsuretur*ndo,infixt$. c. au£.  alios  interpretes id  tecilfc videam.Sc  opoc- 

to.c. c amtngit .txtr  (oJ.tttui.con hnn en t  mul-  tuna de his loquehdl  ic  diuerfo  in loco  omh 

tominustacitavoluntas.quzexlapfutcm-  ferrcpoQltoccafio; 

poriscolligirur.idcfficcrcpoterit.  Subnc-  P^ntir  V  t  T  t 

aitidem  Abbas^  r*w«^«/,nonnullas  ^apuc  r.Jih 

aiias rariones,qu^  potiusad procurationis,  An  res  fifci  vfucapionem  Tcl  prxfcrititio-; 

4  quiv<fitacioniscau(fatitpertineantfquod  nainrccipianti 

raliaocHciaprxdcnturinorliciufibicctio-  Svmmaria. 

nis.vndcquodcomroittcndumnorucrir,  ,  ^fifavfic^Unfmmnrecipiunu 

vtfcpifcopum  fumrus  faciendi,neccflitate  j  %tififci»rsfir,}tunuMr*honrtjpHere. 

irrogara,a  talieonfilioaucrtcremus.argu-  /  QHot*nntirHmtnttru*SumhtceJf*rimmJ. 

rncntoiflorum,  qux  ftatuca  lunc  dediftri-  Dttlorumfmtnu*. 

butionibusquottdtanisinter  canonicos.c.  *  ^^Oni^^s^t^^rm^ 


vn0.dteleric.nonrtfident.in6.<trc.&dominnm.  s  jmnSvjpntn , 

r  v  vrtfcrtptiontmfnfficere. 

dtrettg.ryvener*t.f*ntlorBm.  Vltimo.quod  s  in^Mf^t,douHm&imperiumcbnutni*nt,^ 
iliud  eifct  contra  officium  caritatis  fc  o-  qucrfnmt!Ucomp*r*tiopmtne*t* 

mncmhumanitatcm,  cumbonaEccIcfia:  7  frflttHttontitfiutortEcctt]UmTtfl*mentonunui 
deputatafintvfibuspublicis,^^!./-!.^.  fiUmntJhTt*,vUtntj. 

tM q  Jod indianura  (ic,q  lod procommu-  *  InttUtnMl.fin.ntritdominic*ytlttmplorunt^ 

m  vnl.iate  dat u  cognofcuur.id  vfibus  pro-  >    *&mf  '«''H^^J^ ^mctpt  unpcra 

..        .  r  P  •       h     t  mcmbrjalttnartricqHtaL,. 

pn»scuiufqucapplicctur.c^.r4/w»^/.^  u  P.fcUsJtnoHlureUnmnhubtt^fitdn^min^me^ 
fr*bendis.  Porro  no  iolum  pratfcriptibncm,  prtfnmfit. 

fcd  ne  coafuctudiacm  qutdcm cbnira bo-  b  bncreffemiermfifcidrregak*. 
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ip.       Comment.tn  Lib.I.Cod.ticdcfacrorand.EcclcC 


m  *An  & auibm m caujfit  rerum frmoptlixm  pcjjit  runtinterpp.hicOddohxd.Cyn.Barr.Al- 
tjftcommercimm}  bcr.Bald.Ang.Sa!ydilucvelttIoan.Faber. 
13  ^Jffifi***""*^^*^  Platca.Ang.Ponr.Baldui^ortom.Mynf. 


i/  RuiontsttmbMmommtmr.  Nica(ius&aliivScdanidcminj>r^lcriprio- 

\6  xSMmlta exempU, tnqmbm non  adutittiturcerrt-  nc  qu  oq;  o  bci  n  cat  ,n  o  n  arque  cXpcdiri po£ 

thoJtguamt(tatmti,amamHumaitr  ratioidfum-  u"t.Vidctur|aut  acccpta  lntcrpp.fcntcntia,  * 

dertvtdtmtmr*  pra*fcriptionilocumefle.Sedvtdecocoa.. 

?  f^^fi^^^fi^^^  ucn  at»itaiancn6«qucc5cpcditficft,qua- 

u  ^^«H>«Jf'»^  rutetannoruintcruallamadcomparandul 

rmtto  exprefafit,tatmmpofetpUm  rattoneadUgtt  *UU1  >     '  7  .        ,  u-uuuj  au  kuui^tMiuu 

fam^^^^^m«rr^         pwfidii  requlritur.  SuAtenim^ui  uv 

jy  MmUategtt&rattonttqmbMtTrinmhaecofrmaMt.  tegtu  fcculura cxigan t,  q,  ccntum  annoru 

Idtmobtmtrt  ft  vnaratto fiUtxltgtbmptt  ctme-  fpatio  dcfiniatur >/ '  gl» ffan9utll.de  no alitmnd. 

iiuramcolltgatmr.  rtb  EcdtfiAji .%  nt  zuttm.m  vtrb.nttmuLtum. 

41  Abfurdmmejft^mvruiUgtrefmamm,^  Baldl.i.C.ccmmtr.dcifmcap.mi.Angjbid.nu. 

^l.l^T^T'  ,       //^  .  J.Ftlm.(.adsudienuam.nu.22.vtrfampLtapri- 

^ramnouebattnfmtritimpulfu^  —  U^n.U^i^J.  ;;„L,Lfa_ 


«j  Efeam&offictarattonu.  n*.idm£aU.mh.C.dt*tuUtxceft.uu.6.A- 

3*  Pttpter  brcmtatem hormnmm vtta mmlta tontra tm-  Ux.Conf.»4Jt.i4M.S.idmAkx.conf.i4M,U 

ru regmiat admtfa tft.  n.z.ry  tbid.Cartl.Molin.  tn addtt.  qui aUegat et* 

*S  CamfainfrafnttonttxfrtfaprofmaUfoUtimdteari,  iam  Andrtamdt  tfernittdtfrohib  ftudt  aUtnat. 

t*  ^.wA^iiyy»^^  pcrlnderxcl.it.Matlh.deAjfl.tnteHftit.Ncx- 

HorabiUictnfiriatbee.  fcrtft.n.4.& S-  Gmd.PafnoUtif.416.  qui  tamc 

Ji  HacintervretationemctumlocHmhabercvbitra-  *» mcollbro*./.  ld  minimC.fcdlongCCOn 


Qttmr  de  corrtStoni  legmntj.  trarium  aflcrit.  Huius  quoq*  fcntcn  tic,  vt 

tf  Rationetauare  Imftinianm  Ugmfin.eorttxerit.  CcntumanninccCuariiUntjCiTcvidcturM. 

j,  Intafibmexaama^anntruat,imrU,am,dt  AlKOnittsRdUcfcala^/w^^^^^ 

J?»^^"™*»^*^  tonctLtumALtxandri. 

31  Antd,quodvidttHrftatutumtft  mLFalctdt*ttt.  0                   .  .     .  j.     .  > 

inmlocmmhabJmSC.  Trtbtll.&t.mrat  Ccrcrudiflentiuntabnacipfaopiniond 

it  CmmdecoparatuntaUcmimrnagttmrfffiat  tan-  Barrolus Lmmnnibm.jfdeMnerf.&temformi. 

dtm cdmfammmentri  mtafut  cmni  nommt  ttU  n#.  vhi  co n fti tui t  rriginta  a n n os  fu ffi c c rc 

Ujiofit.  nm.i.Z.ftbtd.n.2  Cumanmnu.i.  Panorm.tn  Ct 

jj  Andeperfina adperfinam txnmfiafitripoffuf  vtma  nobU.de fr4fcrift.nmJt.tCQ\a\t\tXAmcti 

i*  Amthenutx taujfa^fradclibjnrattr  medmm,dtfiUo  d  a         vtetia  mulri  cx  f cquCn tib.  Gnid 

exbertdatOyfedettamdepojthHmotntetliaitmr,  Z  „  , j            ■      .  .  ^  * 

hcti  trtgmta  atmermm  prxfcrtptume.         (mti.  Itainc6cillOpronuntiaturuiflc^/«»r.*«^. 

//  AnrebgtompimfamrrumbmatmrtapmbUeavtd$-  tJtdiUgtntiMfrnftrift.  Aret>coneJS4-C6l/bf. 

37  Nouaopinto  Aymonu(frameitaextfttmantutltgm  Aym.Cranet.%.obfoUtu.n.4o.f.4  deantiaJem. 

finaUjoiufertmere,adctuttatet^ tmfifeihabent.  fMynt  cdnf.26.toL  1  .Ub.i.  Nalta  inaddtt.adA- 

jt  Legtmfin.txeornmmn^pmtame.medmmadctw  Ltx.d.cof;fJa.Mynfd.§.res^fa.nJ.Irt/i.dt  vfu- 

4»  Jnttkttlm NomtlUtonftttmtitnulL  oW.nn.t.Vub.ibidjtum.2o.GbJfaibid.Mverb. 

41  Expmtnturermmdmx&maguirmeft.  triennio.Fmkr  nm.  t.UU.  Ant.Pcregrtn.de  ture 

4i  Sapt rroHmconftitmionifprotHmlgari,ntVt aiiamid  fftt.Ltb.6. ttt./.nu.t.T^cei.Soer.dectfjtf^.rt.^r. 

nomiftatuAntftdvtdmlMandltamfam  torfidm-  allegtns  lotnne Fabrum m L.2 .C.  tommun.ic 

r  ''^f^f'1^     ,        "  fucaf.idemftntientem.Salyc.d.i.J.nnm.T.Socm. 

44  Dijf  erenua  tmerficermm  rymarumm  w  tamfa  ma^  J                             J       .        *  ' 

nmmtfftormtplim fermi.  fWsW'            «"  eandem  quoq?  fcntcn- 

VbteertarattoreMntnpottn.mfimuUvoUmttm-  n*111  inchnare  vidcturXoarcz.^.r/.» 

tUtibitxtenfiomUtmmoueil.            .  (unu  frint.itrm  AUxend.tonf  16. Ub.s.num.  24.  vbt 

46  QHtfummrudimmtyhumatiaUgtfHbHertine<iHe-  ramcn loqmrur pouus dc bonu  ciuitarumi 

♦7  Odtnmterpretatumemoo/mntmdmmandm.  quam  Impcratoris.  Hanc  candcm  fen» 

1  pDoccmurr>r§.r«^/.//i^.^i^!lft^.-|-/V/  tcntiam  vltimo  dcfcndit  Francifcus  Bal- 

^l.z.C.comm.devfutaf.tcsfilci  nullomo-  but-f.  1  s.f.pftne.nm.j.  Cutac  tn  fuo  iracltt. 

do vfucapi poflc,  &  vtrobiqj illud obfcrua-  frafcrift. taf.31. & i^Jmol l. ifmcofionccircm 
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Auth.quas  a&.qux  respratfcrip.aut  non  admit.Cap.t.  13  j 

jvt.ff.de  vfurf.tjr  vfucaf.&txfrtfiusLquamuit.  7.  Ub^.Ferd.pafq.Ub.2.cotroutrfjtluJtjt.si.n.  29. 

eodjit.num.j.Rafhaei.CumanJbtdemnu.t.  Ca-  Scxco,quodadquarrcndailla,  qusefunc 

JirenfJfiv.C.deJacro/ancJ.ecc/cfnujJafjbtdnM.  iuris  publici ,  opus  llc  intcrcapcdine ,  quae 

zt.  quorum hi  vlcimi  quacuor  vidcncurin-  nullahominum  mcmoria ccrminccur.c/*- 

nucrc»  quod  fufficiar  ccmpus  crigincaan-  fcrquibnjdamdevtrb.fignif.  Sepcimo.quod 

norum.  rcs  principis  commerciis  finr  excmcc  & 

4     Prions  f  fencenrix  au&ores  mouencur  propccrca  obligacionis  vel  vfucapionis,  vcl 

comparationcnoftraraurhcncyiw  praicriptionis  rcgulis  hretiri  nequcanc/. 

CMJkcrof*nlt£Ccl.£r§.fimmw.  2(ouetl.denon  jo.oumfcruus.  atiascafutUgtest  afud  iultanum. 

oUtrt.rtb.ecc/tf  Cauccur  enimfuprafcripto  ff.det.i.f.fivtroSa/uJ/ianos.cpiocomptchcn- 

J$\  quod  faccrdocium  &  impcrium  noru  dicur ,  quodliccc  rcs  alicna  legari  polTiC,  ica 

mulrum  diitcrantab  alccrucro  ,  &res(a-  vtulavelxftimacioipfiusinferendaiicmi- 

crae  a  communibus  &  publicis:  quoniam  nimc  camcn  hoc  probandum  efTcin  rebus 

omnibus  fancriffirnis  ccclefiis  abundan-  Augufti  vclCxfaris,adeo  vc  ne  xftimario 

cia&ftatus  ex  impcrialibus  munificcn-  quidem  carum  dcbcacur.quod  furioii  iic, 

ths  pcrpccuo  pra:bcatur.    Authcntica  talialegata  ccftamencoadfcribcre,  neque 

auccm.  quas  attiones  ,  cauccur  Roma-  commercium  illorutnefle  poilecnifiiuilu 

nx  ecclchx ,  dc  qua  imperaror  dtcl.  Ao-  principis , cum  diftrahi  non  foleanc,  Si  igi- 

uell.de nonoUen.reb.eccUj.  mencionem  facit,  ruralicnari  nonpoflunt,  crgo ctiaex  cauf* 

non  noccrc ,  nifi  ccncu  annorum  prarfcri-  fa  vfucapionis  vcl  vfurpacionis  non  pocc- 

ptionem,  confirmari harc  cadcm  fcnten-  runcinalium tzax&tc.Afjtitt.confi.licapoUit. 

tix\\dct\xtUg.fin.  capit.neretdomin.  veltcm-  dtprajcrtpt.  numtroip.  i.  Aienochtm  corpl.po. 

pior.vend.temf.frafcrift.fubmou.  quacom-  numero7^.   Odaubquod  l.fin.hoctttul.dX- 

prehenditur,  quod  li  quarioca  adfacrum  fcrrccaucarucciuiracibus  id  pnuilegioin- 

dominium  perrinencia  cuiushbet  tcmeri-  dultum  clTcvc  riifi  ccncum  annorum  prx- 

cas  occupaueric  ,fccundumveceris  cenfus  fcripcione  illoru  a&ioncs  fubmoucn  pof- 

fidcminfuaiurarccrahcndaciTcicavcfub-  fincmultoiuftioriigirur  ex  cauflaillud  jp- 

moueanrurrcfcripcaobrcpcionibusimpc-  bandum  c£fe  in  fifco  Carfaris  ,  vcibidem 

trara,  cu  pra:fcripcione  longi  ccmporis  &  communi  calculo  doclorcs  pronuncianc 

noui  cenlus  pmudicio.    Non  alienade-  Quamuis  hxc&fimiliain  ea  caufla  vcr- 

indc  cft  ab  hac  dcfinicione  /.  comfcrtt.  Cod.  fari  videantur,  vc  priori  fcnccnciar  colorcm 

de prafcript.  trigint.  vtl  quadragint.  annorum.  illincrc,  vcl  concra  contraria: opinioni  labe 

quaftacuicur, nonaudiendos  illos  efle.  qui  aliquamafpergcreexiftimari  poflinr:  ramc 

conftirurionem  de  quadraginra  annorum  rcaccurarius  pondcrara  fccdere conciliark 

prxicriptioncloquentemad  prxiudicium  onis  componencur.auraliarum  racionum 

publicarum  fundionum  crahcre  conccur,  ponderc&  impccuvi£ta,ccdcrc,arq;ma- 

quafi  gcneralitcr  impcratorinnucrc  vclir,  nusdarc  cogecur.Principiof  cnim  diffirc-  - 

quod  quoricfcunquc  agirur  dciurcpubli-  rinon  poflumus  ab  Impcratorc  Anaftafio 

coipfiImp.dcbito,huiusmodipra;fcripri-  pcrgencralcmlcgcmcommunihominum 

oncmrcpeUendamcfle.  rranquillirati  profunda  quicce,  vcillcaic 

Quarco  quod  conftcc,  Impcracorem  &  profpc&um  f  uiflc.dum  nullum  neq,  priua- 

principesresimperiiaurprinciparus  cum  rumnequepublicuius,  in  quacunq;cauf- 

prariudicio  fucccfTorum  non  poflealiena-  favelpcrfona.quodquadraginraannorum 

ic.caf.intelieUo.de iureiur.  vbi  Panormitan.Fe-  fpacio ,  &  iugi  filcncie  exrin&um  fir,fccun- 

hntts  ejr  ttUi  cap.grandidejuppitda  neglig.  prtt-  dum  cius  confticucioncm.  /.  tmnes.  C.de prai- 

Ui.m  4.ejribidemgloJfaJo4nn.x^AndnFrant.  ejr  Jcript.$o.(jr  40.annor.  moucri  pofle  auc  dcbe- 

attt  CdceranJectfiio.  num.it.  iM. \jinton.  Pt-  re  decernic :  liccc  cnim  res  fif ci  anrc  eiuf1 


regrinJib.i.deiurfijcititutjjtum.71.  Henning.  modi  conftirurioncm  vfucapionis  &  pra?- 
Codenconftl.2.numJ.FeUn.  capit.adamdtentiam    fcriprionis  communia  prarccpta  no  agno- 


nitm.4  i.num.  uerincvc  alia  cciam  iura  publica ,  ramcn  ca 

to*.ejrjeqq.  conftitutionelata,  cui  omnes  quarftiones 

Quinto  ,quod  princcps,  culcgibus fb-  fiiccumbcreiufl^funcidcmdicinoporcft. 

lutusTic  per cofequens  praefcriprionis  vin-  Secundo confirmari hxc cadem conclufio 

culisalligari  nondcbeaUfrmctfs.Jf.de  Uotb.  cwccftcxobferuarionc/.fww^//.r^.///.qua 

(^ib/d.BMrt.BaU.Albtr.(jr*UtAUx.confjm.col.  fancitur,  quodqui  rcmahquapcocinuum 
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quadragintaannorumcurriculum,  finele- 
gttima  mtcrpcllationc  pofllderint,  ncqua- 
quam  dc  pofleflionc  rei  feu  dominio  rc- 
mouendos  efle.finc  vlladiftinctionc,an  rcs 
illar  priuatorum,  anCxfaris  fuerint.  Nc- 
quc  ibllicitarc  nosdcbet  quodmoxfubii- 
Citut.itUsnihiiominitscogi,  CrcompeUipoJfey  vt 
ciutUm  cdnoncm>  & functiones f/caUs  agnojeant, 
cantum  enim  abeft ,  vcl  hxc  verba  nobis 
quicquam  negotii  cxhibcrc  dcbcant,vt  iu- 
fta  rationc  trutinata  certiora&  indubita- 
tiora  omniarcddant.Cum  enim  ipieimpe- 
ratorfux  conftitutionis  mcntioncm  fecc- 
rit.atq;  hxc  cxcepcrit ,  exceptio  autcm  fub 
ipiarcgulacomprchendatur,  quamuisnd- 
nihilde  potcftateipiiusdctrahat  i.t.ffdere- 
guiJuris.Cribidcm.Dcc.num.20.^iber.num.4. 
GioJfAtnrub.de reg.iur.in 6.0-ibtdem.  Cantfimt 
Bart.i.Ji  cum.§.qui  iniuriarum.Jf.Jiquis  cautio- 
mbus  nttm.iS.I^coi.  Eucrhard  tnioco  abcxcept. 
adregut.num.  p.  vbiidplunbuscxcmplisil- 
luftrat,confcqucns  quoque  eft ,  vt  d.confti- 
tutio  omnesy  dcrebus  fiicalihus&iiurcprx- 
diorum  Imperatoris  inteliigcda iit.  Idq;  eo 
minus  dubitationis  habet,  quod  exccptio- 
nis  ofHcium  fic  principalc  pronuntiatum 
m  caubus,  quos  poteftate  ipfius  nomina- 
tira  non  aflcruic ,  confirmarc.  /.  quxfttttm.§. 
dent%ff.de infirucfo  ey  infirum.  Ugatx.  2.  dccon- 
iu^.lcprojor.cribid.lnnoc.  Panorm.cr  a!ii,Baid.L 
1.  §.fedcxcipiunturjnjl.defer.in fin.  Pavormx.ex 
pirtedeof.deieg.n.s.Fci.nJ.Dec.nj.Tcnioco- 
mcndanthanc  contrariam  fcntcnriam  //- 
naiis.  C.dcfundpatrimon.  qux  difponitur,q>  li 
quis  fundospatrimoniales,  vcltcmploru, 
velagonotctici.leu  rclcuatorumiugorum, 
vercuiuscunque  iurispcr  quadragintaan- 
nos,  cx  quocunq;  titulo,vcl  ctiam  line  titu- 
loiugitcr  poflcderint,  nullapcnitusfupcr 
dominio  mcmoratorum  omnium  rundo- 
rum  vcllocorum,  veldomorum  adpubli- 
cam  a&ionemvcl  molcftiam,  autquamli- 
bctinquietudinemformidare.  Quarto  hu- 
ius  noftrx  aflcrtionis  cauflam  tucri  &  fufti- 
nere  potcrit  alterum  eiufdem  legis  finalis 
mcmbrum ,  quo  manifcftatur,  idcm  quoq; 
iuris  cfle  ,  fi  ademto  canone  huiusmodi 
fundos  fibi  ab  initio  principalis  iuflionc  da- 
ros  cflc  confirmcnt,&  pcr  quadraginta  an- 
nos  adcmtio  canonis  bcncficium  iugitcr 
pofledcrinr:  tunccnimneq;fundumabil- 
lis  amplius  auocari  poflfc ,  ncque  canoncm 
profligari;  quod  vtroquc  cafu  poflcflforum 
iura  ineoftatu.quo  fucrunt,  finevllainno- 
uationclmpcraior  durarcvclic.  Quinco 
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non  parum  momenti  conftituimus  in  rc- 
ccpta  6E  multis  lcgib.  comprobata.i/ //./.  C. 
dcpetit.hdred.l.  idem  veniunt.  §.  aitfcnatns.ff. 
codcm  titui.  ijilcuiff.de  iure f/ct.i.fu.  C.  de  con- 
uenicnd.Jifci.dcbitoi  iuns  dcfinitionc ,  quod 
inquib.  cauflisfifco  nullaprxrogatiua  no- 
minatim  collata  fit ,  is  iurc  communivti 
dcbcat.cum  iziquc  t.Jicut.lomnes.Cod.  dtprst- 
fcript.jo.vcl 40.4nnor.lj.Cde annait exctpt.  tri- 
ginta  aut  quadraginta  annorum  curricula 
omnibusactionibus,  cuicunqueiuri  etiam 
publico  propoiitafint,  conicntancuquo- 
que  efle  vidctur,  vt  idcmin  rcbus  tilcahbus 
probcmus. 

Quibus  muniendx  fcntcntixnoftrx  cr- 
goprxlibatis&:  rcctccxcuflis,nocft,quod 
fufccptx  dcfcniionis  confilium  nobis  cx- 
torqucri  patiamur.excauflis,  quibuscon- 
traria  fententia  conftare  oftcndimus.  Qua- 
uis  cnim ,  vt  antcadixi,  aliquam  vcritatis  i- 
magincm  prima  frontc  induifle  vidcanjtur, 
tamencx  propinquo  contcplationc  fatia 
illarum  illcccbris  nomtafacilc  capicmur, 
ied  id  aflcquamur,  fingulisargumcntis jp- 
prixfolutioncs  accommodandxfunt.Non 
eftigicur,  quodnostorqucat,  quod  initio 
commemoratur,facerdotium&:impcrium 
nontmu!tumdiflerrc,huicq;infcraturn6d 
cflelocum  nifi  ccntum  annorum  prxfcri- 
ptioni,cumcnimdidaauthentica.</rwtf»4- 
iienand.reb.ccci/f§Jinimus ,  apcrtecomemo- 
rcrur,  quorfum  illacomparatio  pcrtmeat, 
fcilicct,fiagatur  dc  pcrmurationc  rcrum 
Cxfans&ccclciix,  bi  nosnonfugur,vcr- 
bagcncralitcr  jpnuntiata  dctcrmmationc 
rccipcrc  a  prxccdcntibus././«/v  *v«* .  Cod.  ad 
SC.VcUeian.l.omnes.§.  Lucitu.ff  depaci.Ug.fi 
decerta.  C.dctranfaif.cap.fedcs  apoftolica.  derc- 
Jcrtpt.rjribid.Innoc.HoJi.Panor.n.2.ei'  9.¥cl nj. 
Dec.n.2.(jr  S.Im.n.2. Ioa.de  But.cralii.W&c  ge- 
neralis  pronutiatiomcrito  dcclarationcm 
a prxccdcntibus accipcre  debet,  &pcrca 
reftringi.Multum  enim  intcrlmpcratorcm 
&  Potificcmintcrlucere  difcriminis,  indc 
xftimarc  poflumus ,  quod  hic  in  tcmpora- 
libus:  ilie  vcro  in  fpiritualibus  fuptemum 
faftigiu  obtineat.quxlongdinteruallo  cfle 
difiuncta  iura  noftra  non  diflimulant  iJnter 
claras.  cMfumm.trinitx.  FdUntinidn.d1Jl.63x. 
nouit.deiudic.cpervencrabiic.de  eUcJ.c  caujftm 
qt/a.Crcpervenerdbiie.  qttijitiifint  UgitJJtenei. 
Zcnone.C.dtquddricn.prafcript.l.  de  precarioff. 
ddicg. Rhod.de idtfu.  Quod igiturlmpcraror 
profitctur.nonmultu  intcrfaccrdotium  & 
impcriuni  intcrcflc,  copcrtinccquod  ia 
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vcroque  fummae  poceftacis  imago  reluccac,  non  muicum  momcnti  in  aflcrcnda  princi- 
non  vc  in  vcroque  cadcm  iuraconftirucrcc.  pis  dignicacc,  tuendo  ipfius  fplcndoi  c,pro- 
Ecacenimha:cdii"crccra£turus,fiicavoluir-  puliandavihoftiumjvclrcftituendisillis^q 
ictintc\MgctcLvn.§.vb/autemfi.C.  decaduc.  adcucclaiuiprinciparuspcrcincnc,adlcrie 
totl.crc.ad AudtcnUAmjxtr.de <&ww.quaenim  poflinc,  nonicaemmprincipis  poccftacem 
racioncRomanx  ccclefixfua,AV«.?.  lllud  circumicribi,  vchocracercnequcacplus- 
priuilegiiindulfic,vcnificencumannorum  quammanifcftumcfV./.i.c^.  Cdequadri- 
prxfcnpcione  cxcludi  non  poflic,  cadcm  cn.pra(cnpt.Lcummuita.C.de  tcn.qua  ttbJ.fin. 
racione  poilcc  &  rcbus  fifcalibus  coiulu-  C.dcdona.intcrvir.chvxor.Marian.VrecciaUb. 
ilfc  ■  quodcumnonfecerit,  nonpoteft  in-  i.deorig.baron.num.jd.Vutt.intratfJefeud.e.s. 

telligi  pcr  hanc  comparacioncm  in  gcnc-  num.7 .  DecianxonJH.2.  r.um.tc^. tumJcq.Capit. 

rc,&  quidem  dubicanccr  faciam  iuris  anci-  decifi2i.num.t.crJeqq.CephaL  confil.t^.  Ub.  2. 

qui  diipoficionem  immutarc  voluiflci  leg.  num.19.Bertrand10nj.42.ltb.  t.num.t.Buin.con- 

Jtquando  C.de inoff.teftam  Lfancimus.CdeteJia-  fiLfi.nuj.BartJ.prohibtrs §.piane.  numj.Afoz- 

ment.  Hinc  animaduercimus ,  infticucio-  ziustit.qut feud.  darefoJj.num.14.  Bo(cnthal.in 

7  ni  in  ceftamcnco  minus  folcnni  fauorcf  cc-  (uafinopfifeud.e.ynu.s.concLio.n.}. 
c\c{iz{ubi\{icTcJj.C.de(acro/anc7jtccLc.fiituc       Fundamenrum  quinco  loco  ia&um  la- 

de  teftament.cum  camen  Imperacor  cx  ccfta-  bcfa&abimus ,  li  ingcramus  dccifionem.  /. 

mcnto  impctrc&o  nihil  fibi  vindicarc ,  auc  dtgna  vox.  Cod.  delegtb.  &  quod  ibidcm  fcri- 

zdfctibctcvclit  J.eximperfec7o.C.deteJlam.§.  pcumrcliqucruncBartol.»*./.Albcricjr*.j?. 

finjnfiit.quemadmodum teftament.  infirm. & i-  Bald.tnprtn. Arrius  V\ne\.inrubJ.2.c.2.n.  24. 

bid.Vaber.n.4.Ang.nu.i.Batduin.  num.  t4.  VigiL  iccm  qux  iupra  de  caufla  fifci  a  reliqua  iuris 

num.$.  Mouccpcxcerea,quodhucfubiudi-  difpoficionef  nonieparanda  commemo-  16 

cc  lis  fic,an  fi  iura  ciuilia  incucri  vclimus,cc-  TZuimMsJa.Cod.depettt.hared.8c  q  rerulimus 

cicfia  Romana hanc  fibi  prxrogaciuam  ad-  cxLeopcrit.c.depJcr.triginta  cjr quadrag.  annor. 

fcrcrc poific,  vc illud cxfecuci Cumusjitprd  e.  Lfin.  Cod.de fundu patrmon.  Ubr.  ti.  quarum 

2.num  0.  lcgum  au&oricas  fola  commcncum  Vak 

*    Libcrabimurfcrupulblegis/.fc7.wwA-  quti.de  quo  magnopcrcfibiblandicur,ob- 

min.vettemptor.fi  iudicio  &  memoriacom-  tcrere|poreft,de  cuius  cradicione  a  nobis 

plcc"tamur,cadcm  L  ficri  mencionemlon-  confurara  plura  petipofluncexnoftrirra- 

gi  ccmporisjlongum  auccm  ccmpus  dcccm  dacus  parte/rr//d ,  capit.  vndcctmo ,  numcr.i* 

annorum  fpacio  regulariccr  cerminacur./#/.  &fiqq. 

tit.Ced.de tongitcmp.prafcript.teg.fi  vero.§.  A-      Non  maiorismolcftix  fucric  offendicu- 

riflo.ff.auicr aauib.leg.Jt ftnc.ff.deptrn.Licchit  dumfexco  loco  cocractum  luftulifle,  quip- 

dcinde  cundemaliarationceximcrc,  fi  fc-  pequodvnadiftin&ionc  fubmoucri  poflir, 

cu  ci  Conanum  commencar.  Ub.j.  cap.  //.  nu.  inccrcfle  fcilicccincer  res  fifci,&  hona,qux 

9.  dicamus  eandemL  pcr  confticucioncm  adinftrudtioneeiusperrineanc,  &regalia, 

Anaftafii  Cod.  de  trafcrtpt.  trigint.  crquadra-  qux  canquam  maioris  f  prxiudicii ,  &  fub- 1 1 

£/»/.*«»0r«w.amiquatum  efle.qua  incauf-  limioris  poceftacisprincipes  fibi  faluacfle 

fz  idem  Conanus  ctiam  cflc  confticuic.  /.  voluerunc ,  neque  in  aliis  facilc  propagari. 

fecund.uniucrfiu  eodemtituL  Hisica  dcrun-  tot.tit.quaJuntregat.c.  qucdadtranslattoneni de 

L\\s  ,  nonpuco  conflictandum ,  cflccuobi-  *^g*//,adquxetiam  ncmo  viammunirc 

cc,quiexordinctcrtiumlocumoccupat.q,  poceft,  nificonceflione&  priuilegioprin- 

di£tam  Lompetit.cxphnldo  fupcrius,  quicr  Qipis.t.fin.c.vcc7igaLnouaintltt.nondeb.  auc  coc 

quidpcriculiindceft.fuftulerimus.Parira-  annorum  iugi«lencio,quipofl*cflionisini- 

tioneflu&uadum  nobis  noncft,quodnd-  ttuvctuftaciscenebrisobfcurarincautpla- 

nullis  in  locis  caucacur  principcm  llla,  qux  nc  oblicerarinc.  L  hoc  iure§Juctm  aqua.jf.de 

func  Impcrit  aut  principatus  fui ,  non  pof-  aq.quotid.ejr  afixapitfuper  quibufdam.  dc  verb. 

fcdc  reliquo  corporeauellere,&  aliisap-  ftgnif. 
9  plicare  ,  nosenim  +  non  inftituimus  fcr-       Exdifficultatefcptimo  loco  cxcitata  c- 

moncm  de  integris  prouinciis  aut  mcm-  nicrgemus,fiipfaIC.  vcrba  inccncilifiad- 

bris  alicuius  principatus  ,  qux  finc  graui  hibeamus,negacis  illarum  f  rerum  nopof-  j  x 

ptaciudicio  feccrnia  reliquo  corpore  non  fecflccdmercium,  nifi  mflu  principis  hoc 

poiTint,tcdderebusparcicularibus,  vcluci  fiacporrovoluncasprincipisnonfolumcx- 

pracis,parcius,vincis,oliuccis,a:dibus,qux  prcflim  ,  fcd  &  cacicc  inccrucnire  poceft, 

M  1 
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vc  arguunt  il.a  nobis  commemotata?./.  com  - 
perit.  Cod.  dcprafcript.  trigint.  quadragint.  an- 
nor.lfin.C.defutid.patrimon.  Eft  dcindc  &:  a- 
lia  confidcratio ,  quse  hunc  nodum  cxpcdi- 
rc  poflit,  quod  jf .  cx  quo  cnunciatio  noftra 
impugnarur,dc  iilis  cxaudicndus  videatur, 
quarvcl  vfui  publico  funt  dcftinata,in  qui- 
bus  prarfcriptionihil  fibi  aflcrcrc  potcft./. 
prafcript.  C.  dcopcribj>ublJ.  viam pubttca.ff  dc 
via  pub.ejritin.pubtic.reficiend.  aut  dc  his  quac 
principalibusvfibus  pcrpcruo  dcferuiunr, 
vt  funt  palatia  Sc  balilicae  6c  circumiecta 
otxdiai.quicun^f  Cdeoper.pubi.in  aliis  autem 
pdiisdc  quibus</./.ip.§./.  mcntione  facit 
nc  cellario  prior  folutio  amplcctcnda  cft. 

His  icaconhitatis,  rcfigendam  nobis  cf- 
fcvidcmuscruccm,  qux  noftros  intcrprc- 
tes  cx  conflictacionc  opinionu  haud  vulga- 
ritcr  corfic  &  cxcrcuit.Enimucro  funt  %co- 

>3  fiita&ntfii finate\C.deJacrof.ccciefinoc((c  fub- 
lata  p  auchency/.'**  aciiones ,  aut  nouella  cer- 
tia  ha:cconftitutioinnouat,  qintcr  cdicta 
Iuftiniani  grxcc  cofcripta  adhuc  extatj  auc 
ff.protepor.atib.Niu.fj6.deccctffiaftjit.Nonc(- 
fc fublatam  conftituuntin d.  authcnc.  quas 

14  attiones.CMfatrofanct.ecclefi\  glofla,  icc  Barc. 
nu.S. Caftrenf.w-f.lafon n.20.  tjrfiqq.^o(lt\o- 
annem&nonnullos  alios  in  glofla  allcga- 

-  cos,diccnshanc  fentctiam  communccffc. 
Zaf.la»  omnib.n.2. ff.de  diuerf.tjr  temporaLpra- 
Jcript.^Alber. Lquamuis.ff.de  vfurpaLejr  ffucap. 
n.t.  loan.  abhn.n.2.  RaphacL  Cuman.n.  i.K^Ang. 
in  §.res  fifcijnft.devfucap.n.r.Schneidcvv.  ibid. 
nu.20.tjr  BreidenrodJn  addit.Mynfnu.6.  Andr. 
Gail.pratf.obfcruatMb.2.c.t}g.  num  /.Pcregrin. 
in traif.de iure fi/ciiib.6.tilJ.n.2.tjrs. Paul.  Ca- 
Jfrenf.confiil.  106.C0L2.  Didac.  Couar.infuarclc8. 
c.poJfefforMreg.iurin6.part.2.§.2.nJsSocix$nf. 
S6xol.fi.vcrfjquinto  hac  conclufiolib.t.Ajm.Cra- 
uet.  intract.de  antiq.  tcmp.p  4  § .abfoluiisjtum. 
40.  Parif.c0nf.4j.  nutn.oo.  Itbr.  j.Soctn.  iun.cor.fi!. 
tj.numer.tj.tib.t.  LudouicusGomez..  §.exma- 
hfictis  injt.de act. nu.  40.  Alex.c03tf.16.  vot.SJt.24. 
Gutieim.CumanjnLi.Codjie  reidomin.vettcm- 
flor.Balb.  tf.(.p.prine.n.s.  idem  Batbus  j.  p.  s.p. 
princ.  qujtft.  t.nu.  3 .  CMatthefilan.  in fuo  tra&atu 
extcnfton.coi.4.  Iafi§.  exmaleficiifinft.  deaci.  n». 
44.lc.tT:.  CephaLeonJiij2SJt.i7.d'to.Tiber.  De- 
cian.reJponfii6.i.  voLiJtuJ6.  Nicol.Euerhjnfuis 
lacis  legatib.  in  loco  a  rationt  tegis  targa.  n.  14. 

1  y  Moucncur  ad  ica  pronuntiandumf  va- 
riis  decauflis,  quodfcihcctlcgibus  corre- 
etonis  vc  vocanc,  non  fitlocus  benigniori 
incerprccacioni ,  fcd  illas  cflc  audiendas,vt 
conccotx^ntJfracipimns.sfinaLcMaffcL 
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ejr suth.de adminiftrantjnfatrupalat.§fi.  Dc- 
niq;  audtoritate  tJifiurioficAenup.cx  qua  ap- 
parer.q,  ftatutu  crat  in  mctc  captis ,  vt  1JI0- 
ru  ftlii  fine  auctoritate  parcnru  nuptias  co- 
trahcre  poflint,id  locu  no  habcre  in  libcris 
furiofi,quo  ad  id  difcrte  coftitucrctur  a  Iu- 
ftinianoquismaior  ratio  alioqui  vcrfct"  in 
pfona  furiofi,q  mete  capti,fi  n.voluiflctIm- 
pcrator  totam  lcge  antiquarc  potuiflctid 
rcciflc.Practcrca  ljivcro.§Mviro.fffoluto  ma- 
trimonio^uo  cauetur,actionem,de  qualex 
ibidem  mentioncm  facit ,  no  dari  aducrfus 
foccrum,  quodibidcficiant  verbalcgis ,  nc 
vtilis  quidem  actio  defrrenda  fir.cum  ramc 
inmarito&foccroeadem  ratio  eflcvidca- 
tur/. reiiudicata. §.fin.iteml. diuortio.  §. inter- 
dum.ff.foluto  matrimonio.  Addunt  prarter ea 
rhulta  alia  arguraenta,  de  quibus  nos  men- 
tioncm  (not2.c.t.n.42.tjrftq.  vndc  illa  reperi 
votiiintx.ad  audtentia.cxlr.de  decim.  Hinc  dc 
ractorcfpondit  Dcc.-f  conf.r6.n.s6.^oLr.c^(i  if 
lcgc  municipali  caueatur,<£  fuperftitc  pa- 
truo  foror  116  fucccdar,  &  qs  moriatur  viuo 
patruo  magncfororc  noexcludi^quis  nul- 
la  alia  ratio  confidcretur,qcofcruandx  ad- 
gnati.onis,q  qquclocu  habctin  patruo  ma- 
gno,qucmadmodu  in  aliis,Baijnt.t.deJucctf 
eodn.i.Dec.ibid.Ku.yjilex.n.j.Iafinj.teJ/atusde 
cimuni  Soci.cofiO.loa.Cepk.  2.conf.2io.  n.s  1M.2. 
Huic  finitimu  cft  q,  fcriptu  rcliquit  Cyn.ii» 
Li.qfit  toga  cofuet.loajd>  Imjn  t.fi  i<ro.%Jc  vir* 
ff.fotut.matr.circafi.Nic.EucrhjnJuis  tocistegat. 
4.toc.arationel.targan.t6.os  fi  ftatutOjp  homi- 
cidioimponaturpcenapccuniaria,  &  qraf", 
an jp  alio  criminc  minorc  vcluti  adultcrii» 
in  quo  ctia  pcena  capitis  conftituta  fit,cxc- 
crada  fit  cleractia  ftatuti,negecilla  locu  ha- 
habcre.Hucpciner  q,  fcripru  reliquicBal./. 
ep  vero  «.rf.fecuc9  Iac.dc  But.ff  detegtb.Qv  od 
fi  lcx  municipalis  ftatuat,  viuo  fratrc  matre 
excludi,  no jpptcrcahocporrigcdueflcad 
auia^uis  vrgctior  ratioin  pfona  matris  dc-' 
prchcdarur,  aut  fi  ftatutu  cxcludatauu  ma- 
tcrniJ,no  jppterearcprehcdcnda  cfTcauia. 
ideBai.tquicifr  CMfcruisfugitiuis  njs2jjrib.A- 
Uxjnadd.AUx.cof.4SJtui-.li.7.&ib.CatoLMoti. 
inapoftil.And.TiraqJereconfanguin.§  t.gl.p.n. 
iSi.verfna  BaldJ.  quicua.  Comcu.  Lilla.C.  dc  col  - 
latxoLt.  €eorg.Nat.  in  tract.ftat.  repet.fcemincus 
n.  14.  quaft.i.loa.  Cephxonf.2o.n.s.  Cafra  cofttf. 
cot.2.  Huic  cofiderationiaffinis  cft  decifio 
Senat9  Neapolitani  quadringctefima  dcci- 
ma  quinta  rclata  a  Vincecio  dc  Franchis » 
q,  cum  confticucioncipfius  regni  Ncapo- 
Uuni  cautu  cflec,  vt  fi  o^s  rurco  fubtrahcret» 
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quod  vnciac  valovcm  cxcedcrcr>illum  ca-  didit  tefiamentumcol. a.verfejr tUaetiamratto- 
pitis  fupphcio  afficiendLmefie  ,  &  fortc  ne.Panormtt.c.finJcrefcrtpt.nu.ii.ej  12.  Isj./Ji 
captus  ciictquidam,  qui  icfc  obftrinxcrat  itaflipulatm.§.thttJogenusivetJ.ctttaiftudr.cta- 
cnnunc  pcculatus ,  &  aduocatus  hYci  con-  btle.Decjnc.transtaiodccenfljium.p.Rtfal.i  §. 
tcndcictjhunc  vlt:ir.o  iir  pliciomulclan-  hoc antemff.ad SC.lrebtU.trot.UgAn.net pcfuti 
dum  qucd  &  furtum  ccn  miilflct  maioris  vtrJJ.  tonclufioDcciic.  qttentemunt.de  ftobat. 
iurom^.&dcinde  ctiam  furtum  improbius,  Ajmo  Crauet.  intratt.  dcanttq.ttmf.  §.  ttanjcc. 
cum  tamcn  hacpccna  aftcitum  non  fuifle,  numer.90.  Curtii  lun.Ug  final.  C.  defatisnum. 
quod  iurc  ciuilipeculatus  folum  dcporta-  g.Purfuratinumcr.2t.Decti  num.  //.  Cumantt. 
tioncplc&erctur.  Aquadcciiioncnonab-  muUtr.§.  t.jJ.jolut.matr.loanntihar.ntbal.Ug. 
hortcc icfponfum  Baitholcma:i  Salyccti in    nemofottflff.  deleg.i.  num.349.  Crottleg.jnon  • 

i  dtLu.Caefurt.tK.R\rr\\r\a\d\inaddit.adSafy-  flantetn?.  quafifi.folut.matr.  Icrdtnandt  Vaf- 
tet.l.fin.Cdeerim.  exftLhared.  Burfati  tonf.112.    quti  lib.  i.  tafjyejr  f\^Arettnxonfil.  2/frofo- 

r.umifofi rtlatumlojfium  in  tit.  de  furt.  rum.  ntturexfatto.col.i.vtrj.frattrtaettamf.turtti 

i  t.(5  42.Cafol.conf. V^.quod  quamuis  crimen  conf.it Baldjnl.maxtmumvttium.C.delib.frd- 

cxpilatarharreditatisiit  muitograuius././  2.  ter.n.io.ejribid.AUxjnafefitl.AUx.1,4.  §.cato. 

C  fin.fj.de crim.exfilJiarcd. tamcn ii quis hu-  col.6.verf.ejr  vltrapradtttan.  14. ejr ibid. Itanc. 

iusmodi  crimcn  pcrpcttaucrit,  non  efle  Uli  Curt.inaddit.4nd.Ttraq.intratt.  cejfantecaujfa 

infligendam  pcenam,  qua  funbus  cx  ftatu-  ccffateffettusp.i.  nu.t<S.  idq;  adco  vcmm  eiic 

to.vel  ex  conftitutione  Impcratoris  Fride-  conftituir  glofla  tn  l.quamuis.  Ccd.  d< fidaccm. 

ricidc  pacc tencda§.  quiqumejjolidos,  ino-  ejrtbid.Bala.numj.CafitenfMU.4JaJ.nu.  6.  vt  li 

gari  folcr.  ratio  difcrtenon  fit  comprchcnfa, fed  vna 

17  Diuerfacautcmfcntcnti^quodtpcrau-  folaconfiliaftatuetium  inueftiganti.icof- 
thcntquas  ac7iones  &confticucioncs>dcqui-  feracilla  procxprcfTahabeacur ,  quod  con- 
bus  meminimus  l.final  abrogata  fic  ,  iunt  firmaC  etiam  tdtm  BaUt.  tn  l.  maxtmu  vittt  m. 
Placentius,  Pctrus  &  Cynus.  Dcinde Ful -  CdeUb.praterjt.i6.PaulJeCafir.tntfivero.§Je 
gof  rclati  a  Iafoijcinbacauthen.j/rar  atiio-  viro.n.O.ejr Ioan.ab Im.numer.  14.  Raphacl  tu- 
ncsjtao.Satycjbidjt.s.Codefridjnfuugl.Baldu^  man.  numtr.j.Iafon  tn  auth.quasatt.oxes.  C.dc 
quii  nonmhil  vacille tjbtdjtum.^o.Cuiicjn  facro{anu.eccl.n 2 2. IeLtraustato.de cenfitt.  n.14. 
trac7.deprajcript.cap.  ji.rjr ^.Hofticn£/»/£rj  Abb.cfinJereJcript.n.tt.lm.lfi.ff.dehared.tnfitt. 
jummadeprajcriptjer. immob. §.  hocquoadres  n  6.Salyc.lfifcrut.C.denoxai.ttt  n.2o.ej; 2i.Paul. 
Uucorum  tn fine.  Andrcas  Fachincus  tllufir.  Partj.conj.47.Ub.j.nu.20  ejr  Z4.sh\  dicir  Baldi 
quaflJib.g.ci. Bo cxJecij.264M. 22.  vbi tamcn  fentcntiam in  Lmaxtmumvttium.Ced.  de  ith. 
lat  cm  contraxiflc  vidctur,  quod hanc  fcn-  prstter.rjr  authent.  quas  atfiones.  Ced.  de Jacro- 
tentiam  communeappellat,  &: Iaibni ean-  fantt.ecclef.  ccmmunitcr  apprcbatam  cfle. 
dcm  ctiam adfcribat , qui  tamcn contrariu  Matihafilan.intrati. txtenj.toiu. 2. Paut.de  Ca- 
profitctur.  Quidquid  fir,egohancfenten-  jirxor. fii.4$i. circafm.veium.i.PauLPartf.totfi6. 
tiam  vltinum cum  probabiliorcrn,  tum  ct-  voL^jiu.io Jllbcrt.Brun.tntratt.de fiatut.Jam. 
iam vcriorem  cfTe exiftimo. Addudor ad  ita  exclud.tn 2.  ejrj.ort.  Attx.  confJo.num.s.ttbr.6. 
fenticndumhis  pocifTmum  argumentis.  poft  Petrumejr  Cynum  atUgatos  ejrccnfit/t.  n.4. 

Primo  cx  rraditione  Baldi  in  dcfignata  Ub.7.SoctnjonJ.$s.vetf.confirmatur.  fhtUp.  Dec. 

authcnt.jff  asatttonesnu  4.1aftbid.n.s2.  quod  Lr.onvtdei ur.ff.de regjur.verfftpttmofalitt.2ii- 

fi ratio Jegcctiam  corre&oria ccfnprchen-  cot.Euerard.mft  isiectilegaUbjntoeo  a  rattone.1. 

1 8  fafueritcxrenfioni fitlocus.tglofl$/»r/r».  &/£4J».i/.Confttmanf harcdoctrinapotcft  19 
l.in verbjUgaturdcetttt.  ejr ibidtmPaul.Ele.ejr  multis  lcgib.  primo /.  hti felis.  t .  de  reuotand. 
Cardin.in 22uiuafl.loann.  ah  lmoLcolumJ.vtrf.  donat.cvtn  cn im  donatio  icm  cl  fac>a  r cfcin- 

«  ttrtio ,  quarit  glejfa Rafhaetis  Cumanis.l.  tum  di amplius no  noffit.t.Ji  qui»  arr.au».  C.deotn. 

muUer.jf.Jolut.matnm.numJ, Paul.de  Caflr.n.6.  parentibus  ramcn  indulttm  fuit,  vt  ( x  cer- 

AUx.  Ijtconflante.  eod.  ttt. num.^i.eiufdem  <_J-  cis  caufis  hbcraliratcm  a  ie  iadam  rc  uocarc 

UxandxonJ17.Ubj.num.  i6.Sfccjntit.  deirflru-  poflcnr.qua?  caufla:  a  Iuftiniano  Lfiu.Cdere- 

nitntcr.  edtt. §.  cemfendteje.  Crauett.  conJ.130.nu.  uocand.donat.  certonumero  circumfcriptac 

y.oUraaUonfU.  222.  ijU Juntattegattones.LMe-  {untyidliv.T)p.fvziJ.isJotisCeed.tit.\t2rr)v6c- 

noch. conf.4jmjs- &fiqq.Tiraq.intji  vnquam  rantur,vc hanc facultatc  dcnegct  matnbus, 

in  vcrbMbcriitnu.4sJiicol.Euerhjn locoaratio-  q  fecundis  nuptiis ,  vcl  vlterius  repctiti  ma- 

ntlJavrgaji.2o.Raph.Iutgof.tonf.io4' Titiut con-  cnroonu  vixiculis  fcfc irrcricrint ,  quod ar- 
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Commcntarii  adLib.I.  Cod.Tit.de  SacroiTEccIeC 

bitrarcntur,blandiriis&dclinimcntis  viri  Kuc  pcrtinet  refponfumlegis/r/wrfC.*//* 

mulicrcmfaciletraducipoflc.adhuiusmo-  p  tangacifmei.  quocaueturquodptjeles  ad 

diconlilia,vtprolibusnocerct/.  qttatutores.  iolliatudinefuam  reuocarcdcbcar,vtcd- 

C.deadmmiftr.tutor.Pono cum  nullam  mc-  (m cudo  & ratio qua*  conluctudir.em  fuafit 

tionem  fcciflent.de  impudicis  mulicribus,  cuftodiatur.  Non  prarrcrit  autcm  nos  cfic  - 

qua;  finc  vcrccundia,  fc  libidini  alienacco-  &umconfuctudiniscfTe>vtlcgcmetiamrc- 

mittcrent,addunt  atque  fubiiciunt  fatis  ta-  pugnantcm  tollat  atq;  fubmoucat  /.  de  qui- 

citc  dc  illis  cautum  efle ,  quod  fi  ctiam  ma-  bu4.§fiffdctegib.vbiBart$ald.  Caftrc.hf& a- 

trimoniumrcaeconrtaau,  ob fufpicionc,  ttt.cfin.extradeconfuetud.  CumitaquciUam 

dc  qua  mctionem  feci,  amputet  ha?c  facul-  au£rotitatem  cofuctudo  habcat ,  caufla  no 

tatc  rcfcindcnda:  donationis,  multo  magis  efl ,  quarc  rationi  qux  ex  aquo  cum  con- 

illudobtincrcdcbcrein  profligati  pudoris  fuctudinc  confcrrur,  illi  denegctur.Eius- 

fccmir.is.Huicrefpondet./.«»/«r.§^^r«  dem  claflis ccnfenda  c(tt.tale.§finffdepacr'. 

Utd.  qua  iignificatur,  q,  fi  patcr ancillamfi-  quocauctur  tanta vim  cife  rationis.vtcon- 

lic  inpcculiucoccflcrit.&ciuscontcplati-  iun£ta  cum  dcfignationc  proprii  nomi- 

one  filia  cxheredauerit.caq;  rationc  rcddi-  nis  pactum  rcformet,  cum  cnim  patcr  pa- 

t;i,nih!lipfitcftamctorcliqucrir,auteomi-  ctus  cflet,  vt  poft  morremfuamin  matri- 

n9lcgauerirq, filiadcfcfiotucbievolucatis.  monio  fincljberisdcmnftafiliaportiodo- 

Sincituc(iI.certit.C.famit.berciJc.pzxxidicm  tisapudhcrcdcm  fratrcfuum  rcmancret, 

fuuobcutc  pcculiu  adcauflam  priftinarc-  ftatuitur,  cam  conucntionemlibcrisafo- 

uocari,  &  cum  cceperit  bonis  commifccri,  ccro  poftca  fufceptis ,  &  hercdibus  rcfta- 

idquc  locum  habct ,  nifi  nominatim  pa-  mento  rcli&is,  pcrcxceptioncmdoli  pro- 

tcrpcfiuliumfilifjlcgaucrit././/Z(«/.C.^w//</.  dcfie,  quamuiscnim  exprcffa  mcnriofra- 

atq;  in  L  propofita  nullum  legatum  intcr-  tris  fa£ta  eficr,  tamen  cx  quo  intcr  contra- 

ccflit.  Vidcbaturigitur  dicendumefle,  $  hcntcsid  adumcrat ,  vthcredib.conmlc- 

filia  fcnulla  cxceptionctucripoflit ,  con-  rctur ,  mcritoftatuitur.vtexplofainaniilla 

rariu  tamen  ftatuitur.q,  ratio  q  patcr  rcfta-  dcmonftrationc  non  rratcr,  fcd  in  quc  tuc 

mcncoinfcruic.cancum  poflit.atq,  fidifcrtc  tcmponsiudicium  fuum  contulcrar.fedli- 

'illudfieriiufliflcc.  Magnam cum hac  iuris  beri,vt  putaveri  hcrcdcshuiusmodicon- 

definitione  familiariracc  habct  Linfideicom-  ucntionis  comodo  pfruanrur:  Non  abhor- 

mif.§.cum  Pojftdius.Jj.de  vfur.&  fruc?.  li  con-  rctab  hac  ipfa  dcfinitionc  /.  td.  cumauus. 

iungantur  cuml.bered.  rjri.  infiicicomm.ff.ad  ff.de  codit.rjrdtmonftr.c^  cum  auus  filium  atq; 

.JC  Trrfo^.Conftaccnim cxlcgibus  quas  vl-  ncpotccxaltcro  filio  harredes  inftituifict, 

timo  rccitauimus,  q,  ii  quis  heredirate  poft  &  a  ncpote  petiiflct .  vt  li  intra  annum  tt i- 

ccrtum  tcmporis  fpatium  rcftitucrc  roga-  gcfimum  morerccur  hcredicate  patruo  fuo 

tus  fit.illum  fructus  medio  tcmpore  pcrcc-.  rcftitueret,  ncpos  liberis  relictis  intra xta- 

ptos  fuos  faccrc  ,  quod  hcrcdcmillum  in-  tem  fupradcfcripravitadcccfliflct.Papini- 

ftitucndo  hoc  commodo  potiri  tcftator  anusfidcicomifli  conditioncnodefcciflc, 

voluiflcintclligatur.  Nonidcmtamcnob-  coniectiira  pictatis  tcfpondcrit,  q,  minus 

tinet ,  fi  tcftator  difcrtc  cauiflct ,  vt  hcrcdi-  fcriptum  inuenirctur,quam  di£him  fucrat. 

taccmcum  frutftibusrcfundcrccauchcrc-  Cuius  rci  nominc  impcratot  Iuftinianus 

ditatcm tcftitucretomncm  d.  t.  heredesj&i.  cundcm  \Q.i}o.c.dcfidcicommiJ.apfcllat.\\tu. 

battftaffadSC.TrebeS.idcmigitmlocumhz-  acutiflimi  ingenii,  &metitoantcaliosex- 

bct  ex  rationcquam  teftamcnti  comprc-  ccllcntcm,  eiusquc  decifioncm  nonvul- 

hcndat,  dcptchcndi  poflit,  talcm  tcftato-  gari  additamcnto  ornat  &  producir.quod 

ris  voluntatem fuifle,quod in  d.  §.  cum  Pojft-  &  ipfum  idcm Iuftinianus  rcpctit  t.genera- 

dimt  cucniflc  animaduertimus,  vbi  cum  hter.§.cumautem.C.deinftitut  crfubftitmt.c^xx 

harrcdcmafe  inftitutumcomparaflctcum  audtoritas  quamuisde  legum  propagatio- 

tutorc,&addidifllt,(c  mallcncccflitudini  oncquarvirationisficrct, nullammentio- 

rcm committcrc , quam lubrico  tutclar,  fa-  ncm  faciat,  fcd  de  pacifccntium  ,  auttc- 

cilcintcllcctumcft.  tcftatoris  illumcfleaf-  ftantium  difpofitione  ,  tamcn  quod  non 

fectum.vcincegra  hcrcdicas  non  dcdu&is  rcfpuamus  argumencum  a  tcftatorc  ad 

fructibus  fuotcmporerefcribcretur,  quod  legem ,  &  contra/.r*/»  quidamCod.  dever- 

racio  a  ceftacorc  prolaca  tantu  poflet ,  qua-  borftgmf§Mj}^anM.2iouel.22Jenupt.BaUcon^ 

tum  exptefla  ca  dc  rc  fa£U  cdmcmorauo.  fUjfi  CjttJ,  *.  vetf^itttritKr.  C.  long* 
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auth.quasa&.quaerespraefcrip.aut  nonadmit.  c.8.  139 

fitconfustud.Nicot.Euerard.intot.abvttimavo*  patrimonij  fiicccdac  in  quartam  portio- 

nonpoffuntnonviderimo-  ncm,firrcsvcl  pauciorcs  rcprchendanrur, 

mentum  in  dirimcnda  hac  ipfa  conrrouer-  vcl  ciuilcm,  (i  hunc  numerum  cxccdant,  vc 

iiaatculiHe.  Augentautemcarum  numcru  cameeiufdcm  macrimonij  libcris  propric- 

t.Titio centum,7t.$. Titiogenero.ff.de  condst.  &  tatcm fcrucc, fi  exftitcrtnt, nullaautcm  iru 

demonfiratj.fin ff.de  hercdJnfitt.i. quamuuy  C.  dittaconftitucionc  mcntio  fiar  parentum, 

defideicommijf.t.duos,  70.  ejr  t.  matertp3.ff.de^>  aut  eorum,  qui  tranfucrfo  laccrc  coniun&i 

cendit.ejr demonfirat.  qua:  aperiunc,  nedumj  fint,declarenc  camen,  idcm  probandum  cC- 

hociuriscfle,firacionominacim  hic  indif-  inracionis,//*  Bartotus ibidem  mm+.&ibid. 

pofitionc  comprehenfa  fit,  fed  fi  cum  nulla  PauLPartJ.Ioan.^ndrJnadditton.\^Atbcrjbid. 

lo  exprdfa  cfler,  7  vna  fola  fub  co  n  ic&uram ,  num.  2.  Bald.  num.j.  Atexand.  num.g.  Angel.  in 

ccdcrct,  hanc  cnim intclligi  in  conciliunr,  fin.  S4lycet.num.t0.  Deci.num.  S. lafon  nume.2f. 

adhibitam  cflc,  cum  aliquid  ftacuerccur.  Roman.nume.6.Tulgof.num.  2.Salycetm num.f. 

Na  fi  matcr  a  filio  peciiflec,vc  filias  fuas  quas  Commendat  hanc  cadem  tradicioncm  au- 

cidcm  cohercdes  dcdcrac  iinc  vlla  condi-  chcntica  minoris  debitor,  C.  qui  tutor.  dari 

tionc,  cmanciparct,ita vt  curatores  a  prz-  fojf.wbx  tidem  intcrprctcs  coitituunt,  quod 

torcaccipercnt,  quamuis  non  pctierit,vt  caquxcaucnturdicta  aurhcnt.minoris,io- 

easfuiiuriscoftitutasad  hereditatcm  aui.c  lum  mcntioncm  facicntc  de  curatoribus, 

pcr  ucnirc  patcrcrur.camcn  vidcri  ipfi  fidci-  locum  ctiam  habcant  in  tutorc,  ita  Bartolus 

commiflum,vt  portioncm  filiarum  iure  pa-  ibtdemnumj.  A/beric.num.  +.poH  glojfam ,  Cy- 

trixporcftatis  quxfitam, //•/«*/  ff.deacquir.  num, Azonem, Otdradum ejr nonnulles a/ios  reta- 

W<«w///.Aw^.cisdcmreft.icucrcr.Enimuc-  tos.Baldu*  ibid.num.3.  Salycet.num.o.  t^AngeL 

*opoftulata,vt  filij  emanciparencur,  alias  »*.7.habitatamcncertadiftin£tionc,quam 

nullum  cffcctu  potuiflc  fortiri ,  quod  com-  apud  cundcm  videre  licet.  Eodem  pcrtinec 

memoracum  d. /.03. matert  in  eundcm  fcn-  Lpenu/t.  C.mand.l fipoJiu/auerity§.ratto  ff.de^ 

fum  pcne  rcpctitur  /.  quamnu,  C.defideuom-  adu/ter. qua? cuidcntcr infinuant, rationcm 

miffis.  Huicconfidcracioni  arrinceit,quod  tancumpoflcquancumvcrba  diferte  com- 

memoriqprodidcrunrintcrprctcs canonu,  prchenla.  Quarcu ita fchabeanr,curquod* 

in  cap.cum  ejjes.de teftam.cpiod.  cum  eodem_.  tot  locis  ipfos  interpreres  faccre  viderous, 

capitccautumcflet,  quodteftamctum  eo-  &tot  legum  au&oriratibus  fubnixum  ani- 

ram  parocho  Sc  duobus  tefttbus  fa&um  va-  maducrtimus  in  difpofitionc  "fnoftrac  au- u 

lcrecquod  fciliccc  in  orc  duorum  auc  trium  thcnticae  refpuemus,cum  inficiari  non  pof- 

ftarct  omnc  vcrbum.non  eflc  hanc  iuris  dc-  fimus,caufl'am  ita  dccidcdi  in  1.  finali  fuifie 

tcrminationcm  rcpudiandam  in  aliis  cauf-  rauorem ,  quo  legiflatoris  cauflam  religio- 

fis  &  pcrfonis,quamuis  ius  noftrum  fcptctn  nis  &rcipubl.complcdi  dcbcnr,vt  Iuftinia- 

rcftcsinteftamcnto  rcquircns,  l.hac  confid-  nus  initio  ciufdem  lcgis  apcrtc  tcftatur. 

tiljima,  cMtefiam.gfedcumpaulatim.Infiit.de  Non  poflumus  autem  inficiari  propenfiori 

tefiam.  conucllcrctur,  vt  ctiam  infirmarctur  nos  cffiftcbcre  voluntate  in  caufla  religio- 

alizlcgcs,qua?quinq;  tcftes  rcquirant,  /.  te-  nis,quamipfiusrcipubl.  quodfummaratio 

jhum,C.detcfiibututh.Jcdnouc>iu;e,C.dctcb.cred.  pioxc\igionchci2t>Lminimc,Tf.derciigi0fis& 

ejrinreiur.  italnnoc.&Kofi.d.c.  cumcjfes.  Panor.  fumpt.funer.o^odrcligionis  ftudium  paccias 

T>td.Couarr.n.2s.SpetulJntitMinJhum.edi:.§.  &  parcntum  rcfpc&um  fupcrarc  cdoeca- 

eompendioJe,NicoL  Euerard.iti  locokraiionej.lar-  mur  ex  ordine  difpofitionis,/.  /.  §fin. &l.  J. 

ga.n.2o.pcHloan.Anir.Cardiud.An  J?ar.  /.  ,:/'.  ffJeiufiitia  ejr iurc,  quod  deniqud  coarguat 

ab  Im.abittorelatos,dc  qua  tamen  quzftionc  t.JancimwiC.deJacroJ.ccctefiejribidJocJores. 
fuoloco.  Non  vulgarepondus  hutcnoftra;       His  mumendae  fentcntia:  noftrz  caufla 

aflertionidarcpoteruntca  quz  fcriptis  co-  itacoaceruatisj&adamuflim  voc  atis,ncn 

fignarunt  noftri  interpretcs ,  auth.  prxtcreay  cft  quod  nos  excutiat  dc  curfu  inftiturx  de- 

C.  vn  devir&vxor, o^uod  cum  coniux  cxdif-  fcnfionis,confideratio  ipfius  Iafon  w,a..uuh. 

pofitione  cius  authenticz  vxori  fupcrftiri,  quds  a£tiones>C.defacrofanc7.eeclefivum.jS.yrx- 

quzcgeftatclaborct.hocbcncficij  excon-  tcxcntiscxfcntcntta  Mathcfilani.noneflo 

ftitutioneluftinianidcbeat.vtfifincprolib.  huicargumentationt  locum,  quod  rario, 

moriatur, quartam partrm  fiix  fubftantiar,  quzdi6tauouell.///.expromitur,  tmpulfiua 

cadcmrcferri  poifit,autfiprogcnicsfiiper-  7  poriusccfendafit,quamfinalis,quodfcil.  1* 

iic,  vc  cum  libcris  communibus ,  vcl  prioris  difpofitio  rationis  fincs  longc  exce<Jcbac> 
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argum.l.i.§.Jexumyjf.dcpoJlul.l.2.§ fin.jf.de  do-  hcndirur,  proprer  ncccflitatem  & brcuem 
natxumjimiUb.  Statuocnimhac  adlcretcm  hcminum  vu.m,co  dccurfum  cfle,  vt  ali- 
imaginc  cuiuldam  fubcilicacis  cgicgic  fibi  qucc  gradus  cognaiionis  &  affinitatis,iiu 
impofuiflc.  Nam  dum  ait,  poflc  ctiam  in-  quibusmatrimcnioiunginonliccbat,am- 
ftrumcnta  vfque ad  ct  ntum  annos  aflcrua-  purarcntur,  quod  iufta  prcbatio in  inucfti- 
ri,  cum  tamcn  in  eadcm  coftirutionc com-  gacionc  quocogradu ccniur.&ieflcncprx- 
mcmoretur,  hanc  lta  fanciendi  racionem  ftarenonpofler^arqjctiam  pcr  inftrumen- 
fuifle,quodpcr  tantumfcculimagis  quam  ta&ahaadminiculahuicdifficultati/five- 
tcmpons  fpatium,nec  documcntis  mtcgri-  ra  cofidcratio  lafonis  eft  )  iubueniri  potui£ 
tas,nccactisfidcs,nccatastcftibus  luppe-  lct.  Quodautcmratioqua:  in  conltirutio- 
tercautadiumctocflcpollic.  Verumenira-  nendditur,  rlnalis  fir, ir.dc  colligerelicet, 
ucroabeodemlafone  libcccr  vllam  Icgcm  quod  caufla  fin  prafacionc  cxprcfla  ralis  f  t 
mihi  commonftrari  vclim  qua:  rarioncm  iudicanfoleat  Uc >LMcmch.iorfil.tf2. uum. /. 
habeat,ita  vcrbis  refpondcntcm,  vc  vlcro  &    Crducttdcotfil.ig2.Kum.2t.Dcc.confil  Oo.Kum.t. 

cicroh.Tcinrcrfccommcarcpoflint.  Annc  idtmDeciuscorJ.t jjt.num.2.  Ctfhat.confii  4!. 

lj  "frationis  orricium  cffc  mcmincrat ,  vr  plc-  Ub.t.num  44.  Loland.  k  Vaile  corfiUo.  x  olum.  r. 

niorem  fcrmoncm  &  prriculofa  htcrtare  num.si tjrsp.tcxtueti/int [fin.ff.de hercd.injlit. 

fepc diffl  ucntem fuis  quodammodo  feptis  ejrtbtd  Bart.num.j.  Ja/d.numj  ^ngei.r.um.2. 

cocrccac?  Udtgere,  §.qtumuisff.dciure patro-  ^lbcrtc  num.  t.Imol.num  O.Cuman.  num.j.  A- 

ndtuiJ.miUtesdgrum,jj.dercmtlilari,ttta  dtjfo*  lexand. (cnjil.tif.ltb.s. vtJoprotefjUynum.to.Ma. 

fitian4yjf.de adminiJl.tj-peric.tutor.  tjr  curator.  I.  rian.  Soan.  corfi/  67.  vtrj.f d junt  inttitigtndd 

hdcactto.ff.  de  caiummator.  Annc  lllum  prx-  fimplictter.i_sfnt.de  Butr.tn c/tm.  t.  deelcct.  Ba/d. 

terea fugicbat quod iura conftituta fint  in_.  t.vtttbet  iSyC.de  cciat.infn.Anget.  Aretm.lnf/it. 

cafus  &  rationes,  qua?  plerunqj  ficri  folcnt,  qutbus  mod.tcftam.tKfitm.§fcei(jrfiquu.Curtiut 

l. iurdyjf.de UgibJ. omnis  dtfinitioyjf.de reguljur.  /cn.corfij tp.iifsejr  dtl1gtt.icr.B0man.ccnf.1So. 

nequenaturam conccdcrc , vt omncs  cafus  fiadmtttimusycolum.i. verf.pramifjtstamcnnon 

qui  quandoq;  incidcre  poflunt ,  lex  vna  ra-  rcfragantibus.  Andr.Tiraq.  tn  tratiat.  cejfante^> 

tionc  rcddita  complcttatur,  /.  2.  §.fed  quid  caujja  ccffat  efjefiutjimit.  1.  n.  64.  Prob  ari  autc 

mdturd,cJondtjursnucL&Lin  procemio  fcxro  harccnuciaciopotcft  multislegibus,jppter 

decrcc. Anneanimaducrtcbat  fibi  aducrfa-  d.l finaUmyl.regulay§.ltcetyVerftnttiumcot./iitu-  . 

tiyidntiquiyfflpdrsheredpet.totuentcm.non  tionisdemcnfirat.jj  dctur.ejrjac7ignor.c.cxmul- 

cflc laborandu dc his  quc  raro,aut quafi  pcr  ta,  extrJt  voto.&  tbid.AblasKtm.6jttml.quo- 

prodigium  cxfiftere  foler ,  poceft  enim mc-  tiens,§ fd fieumjj.de  hcred.inftt ejrtbid.loan. 

tior,nedum  trcs,  fed  &  quinq-, ,  imo  feptcm  ab  Jmot.l.4.§ finjf.de pacl.1.7 itta,§.tdt m  rtfpon- 

prolcs  conciperc  &  parcre ,  cdoccmur  ex  /.  dityejrib:d.lafonnum.t.Alexand.num.4.Zafn.t. 

patcryjj.de folut.  auftorirace  ipfius  Ariftorelis  Secundo  ctiamaliomodo  cuinci  porcft  ra- 

ibidem  rclata.  itcm  d.l.antiquiyC\ua  cohtine-  tioncm  d.nouella  ccmprehcnfam ,  cfle  fi- 

turlcgiflatonsofriciucflc,  vt  mcdfrm  fcn-  nalcm,  quod  mox  idcm  Imperaror  fubii- 

tentiam,&nonqua?uis  cxtrcmafcquantur.  ciatharc  vcrba:  Vnde  quia  largitati  noftrar 

Kztiot.huJdtisyCjerei/ccand.donat.ncdum-i  caufTarum  noncurrit  anguftia.  &c.  innuc- 

Baldo,fcdabipfoIalbnc,inhacmateriadc-  rc  volcns,  fc  multitudinc  caufTarum  quas 

prcdicata  tantopcrc,cft,quod  mulicrcs  im-  liccnria  di&x  conftitutionis  commouifTcr, 

butar  illccebris  mariti,  doriorcs  fcfe  in  filios  pcne  obrui,&  proprcrca  animum  ad  mcdc- 

priorismatrimoniiprabere,&pcnc  vitam  dumhis  incomodisadiccifle.certu  autcm 

fuam  illis  addiccrc  iolcnt ,  vt  coromcmora-  cft,has  di&ioncs  f  quia,vnde,caproptcr,&  16 

tut  l.Uxqudtutores.cJeadminift&pcricJutor.  fimilcs  rcgularircr  cauffam  finalcm  tcfpi- 

&tamcncertumcft  noomnes  marrcstam  ccteyUi.jj.dcferiu,qurA  homines  occupati, 

facilccapiautadhuiulmodicociliatraduci  &c.f7 tbid.gloJf.Batd.capjquidcircdjnfin.de con~ 

poflc,cum  alias  opus  non  fuiflet  prouifione  fanguin.ejr affinit. vbi  illud  notatum  reliquit 

d.  authcntica? prdterea,  C.vnde  vtrejrvxor.  Cacdinalis  cap quupropterJteletl.vbiBaidtu 

Poflent  id  gcnus  fcxccnta  cxcmpla  irt  me-  num^6.Andr.Tiraq.tntract.ccffantecaujfdceffdt 

diura  profcrri,  fcd  quia  illa  paflim  omnibus  effcc~iwyUmitj.num.S2. 
obuia  tirat,  illis  congcrcndis  mcrito  abfti-       Quamuis  itaq; hoc pt imum noftrum ar- 

ncmus.cum  fufficcrc  dcbcat  audoritas  v-  gumentum  tam  copiofe  explicatum  fufti- 

14  niuscapitis  licct  dc  tcftib.quof  comprc-  ncrc  munusdefinitionis poilic, ramc quod 

inva- 
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auth.quasaft.  quaeres  prefcript.  aut  non  admit.  c.8.  141 

h\  variahominumafTe&ione  alia  aliis  arri-  rum  vulncrum  obduelx  cicatriccs  rcpentc 

dcant,  & quac in quaftione controuerfa ad-  apparuilTenr,  iuris anriqui regulas  rcftituit 

miniculavltrafcingerant.contenendanon  fcvtveritas  quaeex  anguftiis  probationum 

fint,idcirco  non  pigcbit  pro  aflercnda  no  -  fepc  cofiiftari  folct,  iuftis  adminiculis  crc- 

ftra  fentetiaadhucnonnih.il  fubfidii  aliun-  claatq;recreatacaput  fuumexercerc.&in- 

de  mutuari.  Probara  noftris  intcrpp.  hxc  noccntium  cauflam  tucri  poflit.  Cui  confi- 

17  cnuntiatio  eft ,  omnemf  difpofitioncm-,,  dcrationi  rcfpondcnt/.«*rw/,j^  tefhU.de 

quaantiquiiuris  fbrma  rcuchatur&  ftabi-  teflib.l.finat.  cdehered.ainhent.fi prajens.  C.de 

1.  atur ,  cfle  rauorabile  &  adiuuandam  inter-  probat.  cap.qnoniamy  vt  lite  non  conteflata,  cap. 
pcetationc,  textus  eft  t.fivntuy§.pacJus,§.  de  cumdiicc/a.  de confirmat.vtiti & inutit.cap.ttcet, 
f.x<tis,ejribidemgiofia  inverbo  redditur,  cuius  detefi.  Hxc  igiturratio cum  naturalis  fit& 
icgis  au&oritate  freti  noftri  iuris  commcn-  aequitati  con(cntanca,mcrito  ornari  potius 
tatores  conftituerunt, id  etiam  locum  ha-  intcrpreratione debct.quam circumcidi,  /. 

z8  bcrcinlcgibus,pcr  quasfalixabrogenrur,  eumratio,ff.debon.damnat.\ndccttotla.Conis 

VI  ibifcnptum  rcliquit  lajon  num.6.  t^Aicxand.  deprchendi  poteft,qui  ne°abathanc  ratio- 

/. /:  confiante,num.$. Ripa  num.71.Crot.num.47.  ncm  finalcm  efle,  cum  natura  ipfa  nos  ad 

Vxnormttan.incxp.otim,  argumentoeius  textus,  veritatem  illuftrandam  hortetur, vt  appa- 

dcverbor.ftgntfic.poHloan.^Andr.y^fnton.de^  rct  cx  partit.  Ciccronis  ad  Hcrcnnium. 

Lutr.rjrnonnulksaliosabipjo  relxtos,Iaccb.ij\tc-  dum  iuftitiam  diuidit  in  naturam ,  lcgcm, 

no:h.  in  traftat.de  adipifiend.pojfrffton.  remcd.  4.  confiietudinem,  pa£tum,par  &  iudicatum. 

nttm.41.  Suhard.inLfinal.  C.decdtcl.  D.  Adrian.  Naturam  rurfus  in  religionem ,  pietatcm, 

loiiend.rjr  ibid.  ^Aiexand.conjif.190. num.ip .  itb.  gratiam ,  obfcruantiam ,  vindicationcm  & 

2.  Angelttsl.fi aprimoJf.de iibcr.  ejrposJhum.he-  veritarem. 

red. infiit.  argum.  eius  textus.  q/afius decifionc-j        Hinc  lcgcs  noftra  monent  iudices,  vc 

Pedemont.147.num.20.  Fetinus  capxum  acceptf-  omnes  ingenii  fui  neruos  ad  vcritatcm  i- 

Jeutjtum.$.infine,  vbi  id  multis  excmplis  il-  pfam  artc  potius ,  quam  fcucriori  ratione 

Iuftrat Dccmsnum.j.fi agatur de  rcque,  vcr-  cliciendam, l.deminore,Jf.  dcquafiion.  i.  j.§. 

fcturinpotcftatcftatucntis.  Tiraq.intrxtta.  qu/t  argttmenta,Jf.  de  tejiam.cum fimilib.  quod 

dcret.confanguinitatis,inprocemio  num.$S.  Mc-  autcm  naturalis  ratio  cauflam  finalcm  con- 

nochxonftl.j$o.  num.4.  Syluxnupt.tib.6.  num.jj.  tincat,  fi  rcs  ipfa  non  (atis  dcclaret,  cogno  - 

Did4C.Couarr.var.reJ5iut.itb.j.c.6.num.  4.  Curt.  fcere  poflunt  ex  Bartolo  /.  2.  §. final.fi.  de  do- 

iunxonfil.i6.colum.4.  idemconfil.i.num.2j.Bart,  nat.num.t.  lmol.num.7 .  Romanotbid.verfisjrpo- 

in  c.2.defitr.compet.num.49.Gozxd.conjil.i.num.  teHdubitari,  i^Andr.  Tiraqueil. in  dicJ.  traclatu 

ji.drconftU.num.42.  Martan.Soctn.confi8.  col.  cejfante  ccuffa,iimitat.  1.  num.67.  vbi  illud  fu- 

j. verf.tertto & vttimo.  Andr.Tiraq.de iure pri-  fius  profequirur :  quod  vcro naturalis  ratio 

TKOgcp1.quxfi.24.num  6.  Vhitip.  Dec.conJii.it.  nu.  intcrprctatione  augenda  potius  quam  mi- 

i7.&ig.KicoLEucrard.inlocoxrationeleg.larga,  nucnda  fit,  cuincit  difta  l.  cum  acutijfimi% 

num.29.  glofla dcindc  eft,  quam  omnes  lin-  Cod.  de fideicommijfts,  i.  maximum  vitium,  C. 

gularcm  dicunt, inc.fiatutum,in  verb.  nttme-  de  tibcr.  praterit.  I.  cum  ratio,ff.  de  bonis  da- 

randum,deprabend  in  6.  commendat  deinde  mnat. 

hanc  ipfam  cnumerationcm,  c.abexordto,j$.       Ha&enus  fatis  prarclare  conftitifle  vidc- 

dtfi.  Ccrtum  autcm  cft.quod  antc  conftitu-  rcmur,icd  quia  nobis  a  multitudinc  &  fple- 

tionem  ipfius  Iuftiniani  praefcriptio  cetum  dore  diucria  icntientium  periculum  eft,  id- 

annorum  locum  non  habucrit,  cum  cx  i-  circocommirtcndumnobisminimecxifti- 

pfius ljrecitatione,cc\occx\\\\xurc\o rcligionis  mauimus, vt  recepti  axiomacjs ,  quod  iam 

&  publica?  vtilitatis  motum  hoc  hcncficij  dudum iusauxiliifui cxpediri  videmus.fup- 

ecclcfisc  &  iuri  publico  indulfiflc.  Non  dc-  pctias  atqj  fufrragationum  refugeremus.cb 

funtdeindcqui  putentlmpcratoremlufti-  fcil.in  cauflis,qux  au&oritate  legum  eiuf- 

nianum  fraude  circumucntum  co  concilij  dcm^cuiuscflcdcdararx  funt.fi  quidcor-  jQ 

pcrucnifle,  quorum  eft  Cuiacius  in  fuo  tra-  rigatur  in  vno,  idem  quoq;  emcndatum  in. 

ttatu  de prajcript.  cxp.40.  dc  qua  re  copiofius  rcliquo  efle ftaruamus^/^S  c.Jipettquam,  §. 

diflcruiinitiohuiustractatus^f/>r-^rw/.0-  i.deeUcl.in6.gloJfaiur.cinil.l.fiquisJeruo,C.de^j 

ftcndit  autem  Iuftinianus  d.  nouella  ittSc  furt.rfribid.Bald.num.7.Saljc.num.j.Bart.inl.ri 

19  incommodis&malo"|"i6tum,&cxpcriun-  Jf.delegat.i.num.4.CaftrcnJ.num.2.(jrj.Alex.n. 

do  prudcntc  rcdditum,eum,cum  antiquo-  j.Aic.n.20.ZaJ.circafi.eitt!t.Bart.in  i.Marcet/ust 
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142        Comment.inlib.l.Cod.tit.dc  SacrofanctEcdeC 

ff.adSC.  Trebe/Lnum.4>$-&  ^.^AUxand.ibid.  num.j. Iafifilium  quem  habentem,num.ir.C.j*- 

num  S.  vbi  illam  communcra  dicic  allcgans  mt/.herafiund.  Dec.confiLSi.num.j.Ga//ianu  tn 

hcob.de  Arena,  Odofr.  Cyn.Angel.  lafon  repetitj.centurioff.devulg.ejrpuptljubfitt.num. 

ibidjium.68.  I$an.  de  ImoU  cor.fd.  144. colum. 4.  S7.  Rtpat.nemopotc>:t,  nume. 44.  tjfjtqq. ejr  tbtd. 

K_yilber.de  Rofa,  4.pfiatut.quajt.  1S0.  Petr.  <^yfn-  Crot.  num.}0.  Ioan.Hanntbatnum.2  ^.Partfcon- 

char.ejr  lo.itutb  Imota  in  rubricxxtr.  deteflamcn.  fil.  16.  nttm.sS.  ltb.2.  Iu/.C/arJib.}Juarumfinte». 

Diddc.Couarr.inenarrat.c.Raynatdus,$.}.  num.  §.tefiamentum,quaff.62.num.i.\ bi  multos  ho- 

10.  StephJ  frid.de  interp.iur.p.i.arg.14.  Fortun.  rum  rcccnfcr.  Angeljn  § ' JedquiafiipuUtiones, 

inl.Gallut,§.(jr  quidfitantumff.de  libc.  ejrpott-  num.$.tjr  6. Infiit.de fideicommtjJ.hered.ejr tbid. 

humdnjtit.  Duareni.2. infin.ff.de  legat.  j.  Nicot.  Schnctd.num.17.Andr.Gail pract.0bJerJ1b.2xap. 

Eucrhard.  inbc.aratione/ larga,num.  27 .  Aym.  i}S.num.i$.M.Aquiltn.inUcnturtofium.SS  ff. 

Crauet.de  antiq.temp.p.4§tranJco^um  oS.  Ro-  devuig.tjrpupiijubfiit.  Cajjad.dectJ.4.detefiam. 

chusde  Curtein  repetit  £  finJUconfuct.  verf.ter-  Ferd.  Vafq.  /tb.i.p.t.  de fuccef.creat.§.  S.num.12. 

tiolimitaturygUjjin  c.  de  mutta,  in  ead.ecclef.ejr  Bettam.confitufS.coium.i.RuinxonJd.iip.  num.$. 

ibid.^Abbas  num.$.dc  pricbend. Decanccaujfam  ejrconfit.i^p.num.t.  Crfiqq./ib.}.Didac.  Couarr. 

qua.verfifcd  refiondetur.de iud.num.4.  idq;  do-  inc.Raynaldusxxtr.de  tcjiam.^.}.  num.  9.  Cum 

ccri  porcft  au&oricate  d.l.2. ff.de  Ug.t.o^z  ca-  autcm  cx  rccirationc  ddinfin.  apparear,ius 

uctur,quodisqui  ceftari  potcft,  codicillos  diuinum&publicumau&orirarceiufdcrn., 

quoqueraccrc  poflir,  &conrra.  Prarterea  confticucionis,cadcmdecifioncm  mcrui£ 

<Le.fipostquamdccU3.in  6.ejr/.fiquujcruo.C  de  fc,  cur  in  difpoficione  contraria,  harc  qua? 

y«r/.(iillamconiungamuscum/.»«!»/4»/««»,  coniun£caeranr,fcparamus,  &  cui  minus 

ff.de/eruoc0rrupto,  qua:  rcfponla  quamuis  lo-  fauoris  dcberur,  benignius  ius ,  idque  cum 

quividcantur,in  marcriapcenali,camcrL,  iniuriaalicnaimperrimusrnonenimcxifti- 

quod  idem  etiam  obtincat,quamuis  dc  an-  mo  audiendum  cflc  Iafoncm ,  qui  id  pro- 

tiquationciurisvetcrisagatur,euincerevi-  pterea  fieri  conftiruit,quod  hxcduo  lura 

dcturj.finx.dehutefa iud.t0U.Qn2.  profirerur  nongencralirer,&pcromniaexfequencur, 

Impcrator  ad  fenfum  lcgis  fux  pcrcincrc,  fcd in  ccrris cafibus,qua:  qui </.//».comprc- 

quod  quemadmodu  pccna:  ccelibacus  fub-  hcnduntur.  Non  efle  cnim  huic  allegario- 

lacx  funt  in  pcrfona  mulicris ,  ira  quoque  ni  inniccndum,  cuincit  fa&a  a  nobis  ccm- 

fublacasefleinpcrfona  marici,idq-,  adfen-  paratio  quarrat  portionis,  qua?  cxSC.Tre- 

fum  lcgis  pet  cinuiflc  iam  antea  promulga-  bclliano  &  lege  Falcidia  deduci  poflir,cum 

tac.  Adcandcmfcnccnciamrcfcrri  quoque  enim  fideicomiflavniuerfaiiacum  parcicu- 

debec  quod  ftacuicur  Lgeneraliter.cdefecuttd.  laribus  non  finr  in  cotum  arquara.vc  conftac 

nuptl.faemin*,  c. ccd.ttt.de mutienb.  &  illarum  ex  mulris  rationibus.quas  ordine  per/equi- 

pcenis,fiadiecundas  nupciasconuolarcnc,  cur  Bart.int.t  ff.de legat.t .num.7 .tjrX.  AUxar.d. 

quxdam  comprchendentem  a:quc  afTicerc  ibid.num.t$.tjr  17.Martan.S0cin.num.207.  &  in 

perfonam  mariri,vc  vxoris.  Ec  ne  quis  arbi-  illis  ramen  admicracur  eadc  iuris  corrcitio: 

trccurilludiurefpecialiinrclaciuisrcccpcu  curnonidcmprobabimus  ind.i.fin.  in  qua 

elTcisaccipiacauchcncicam^f*»»/^/^,  prarrer  exfequarionem  vrgec  iuftior  &  cui- 

CutdUgemFalcid.  reformanccm  ea,  quat  cau-  dcncior  racio,  quod  profe&o  in  quarta  SC 

tacrant,/** quodbonisjjjidUg.Fa/ctd.  §.fin.tjr  Trcbelliani  dici  nonporeft,fecundumea, 

l27.Seiuxtjr  Augerius, eodem  tit. aeque rcferri  quxmcmona:  prodidir  i^Alciatusnum.$fa- 

ad  quarcam  que.  dcbcacur  ex  SC.TrebcIlia-  rad0x0dtb.ifiJ.ficonfianteffJotutjnatrim.Lvti, 

no,arque  ii  id  nominacim  comprchcnfum  C.deiuredotxumauthent.Jeq.nouum  ius  adfti- 

cflct,  ca  potiflimum  conGderacione  admif-  pulanrib.  eciarh  noftris  incerpp  inrroducic 

1  fa.quod  ^.refiituta^Infiit.  defideicommifi.  hc-  in  pcrfonam  marici,nullam  dc  foccro  men- 

red.  harcduoiudiciaeiufdcmpoceftacisefle  cionem  facir,tameniideminterpp  quodin 

?ronuntientur,  quod  cciam  caucri  videcur,  pcrfona  marici  conftitutum  cft,probancct- 

^{arcetius.ffladSC.  T rebe Acnicmadmodum  iam  in  ipfo  foccro.  Bart.dJJiconfiante.numjr. 

cadem  iura  accipiunc,  glofla in  §.fi  vero  ex-  Cafirenfnumj.BaWdn prmc.\yilexand.num.^. 

prejfim,authentAchered. & Falctdia.  Bartot.d.t,  Ioan.ablmoLnum.2.Iajonnum.2i.vbi  cradico- 

LMarce//tu,num.$.ibid.num.$.  Alexand.numJ.  mnes  fcribcntcs  indiftcrcntcr  Barroli  fcn- 

CUuddnprinc.  idem  ^Aiexand.confil.67.num.i.  tencia?  acccdere  Andr.Gail  pract.obfir.tib^. 

ltb.i.lod».DiUcrf.cUartetefiand.tit.4xent.}i.n.2.  «/.rf.acque  maricus  &foccr  non  gcncralicer 

Cornjc0nf.2o7.in/itera  H.lib.2.  Roman.conJ.2i9.  incer  fc  comparanrur,  fed  folum  in  caufla 

rruchium 
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fructuum  &  refticutionis ,  foluto  matrimo-  lc  ponderaric,  dictam  L  non  tam  pcrtincrc» 

liio iic\ct\dx/.diuortio,§.interdum,&.bci\cx\-  adcorrc&onam  maccriam.qua  pccnalem> 

cij ,  vt  in  quantum  quis  faccrc  poflic  conuc-  icd  fuftinei  e  hoc  munus  potcrit  auchecica 

i\i&tuv,l.reiiudUata,§.finSzcut\  lcilicec  illam  "j" excauffa,C.dtltber.pr^ter.  vbi  quod  ftacucu 

rcgulam,  quod  fufficiac,  illos  ad  candcmj  cft  in  hlio  cxhercdato  vcl  prxtcrito cranf- 

conditioncm  rcuocatos  cflcin  principali  ferunciideminterpceccs,v/£4r/./M»*m.7. 

difpofirioneclTeigicuridemadmittcndum  Bald.num.6.K^ilber.num.i3.^ng.num}.Cafir. 

in  eiuscorrcctionc>  vcl  mitigationc.  Huc  num.6.A/cxand.num.t7.lafnum.2.SUhard.n.j. 

$1  acccdit  generalis  illa  "f  traditio  inccrprc-  Salyc.num.ii.did pcrfonam  pofthumi. Minus 

tum,c.transtato,dcconftitu.aluod  ram  dc  com-  deinde  negotij  nobis  crit  cu  cofideracione 

parationcalicuius  rci  agicur,fufficiac  can-  GuiliclmidcCuma  &Cyni,quos  d  autben. 

dcm  cauflam  inucniri  in  cafu ,  cuius  nomi-  quasacttoncs,cAeJacrofanct  ecchfrehtos,  non 

ne  collario  fic.  Abbav  Fat:orm.ibii,  num.j.  />-  omninoimprobare  vidctur  Bald.  nu+.quod 

/Ut.num.io.Imot.num.f.Dec.numj.  Qua in rc  lex Jin.cAeJacrofan. eccUf.co nominc non de- 

ne  prohxior  fim,  ha:c  allcgatio  Ialonis  nul-  bcat  coi  rccta  videri  quod  nouclla  ///.  taxa- 

liusauctontatisscqucinfringipoteft.quam  tiuadiclionecircumfcripra  fir,inIpeclio  c- 

proprij  tcftitnonij.  Is  enim  §.cxmalefictUJn^  nim dictx  conftitucionis  facilc  nos  ab  hu- 

flit.dcai~t.num.44-'&A/.ficonJhnt:>uum.33.&  iufmodi  impugnationc  vindicabit,  quod 

int.tranfigere,C.dc tranjact.ntt. i\. pronuntiat,  certum  iitdictioncm  taxatiua  prorlus alio» 

facis  eflcquod  cxfequatio  lit  fa£ta  in  illo  ca-  quam  ad  pr^fcntem  controuerliam  rctcrri, 

fu,&inillamatccia,de  qua  dubitctur,allc-  cum  lanciacurjecclefia^folu  illud  bcncficij 

gans  in  fulcimcntum  huius  opinionis  glof-  indulgcri.vr  loco  triginta  annorum.fruatur 

iam  incap.t. in verb. dectaramus. EtibUt.  Ccmi-  fpatio octo  iuftrorum ,  vt vcra vidcatur  dfc 

nianumnecler.vc/monachi.lib.6.itemg/ojjamtn  illacio  $a\sccti\d.§.qttas  acttoncf,  C.defacroJ.  ^ 

t.ltcet  canonjn  verb.paroehialu,crincap.Ji poft-  ccclef.  ciuiraces  ncdu  cxcidifie  prxrogaciua 

quam>§ fi i.declecl. in6.  Idem  confirmacur  a  d.l final.  fcd  planc  rcuocatas  cflc ad  priftina, 

Romano  co  fil.  179.  vcrft:.  tertio  rejpondetur,  qua antca  vtcbantur  forrunam ,  vt  tt iginta 

prx-tcrea  Aymonc  Crauctt.  intrattat.  dean.  annorum  intcrualloactioncs  eocumfinian- 

tiqui;.temp.§.tra>ifio,num.tot.  quod&:  ipfum  turarq, cuancfcanc. 
corcoborari  potcft  cx  cognita  iuris  noftri       Plus  coloris  forrafle  fua:  opinioni  prar- 

rcgula,quodiiUquxdecocod;ccafunr,non  buiflevideripoflic  Paulus  Caftrenlis,quiid 

dcbcamus  inparterefpucrc/.^.t  de  tot.t,ff.  proprcreacuenirefcribir,f*/^//.^/. //£./.  q^ 

deravind.LiurUgcntium.§.aJiv,jf.depacf.c.pa-  noncademvtriusqi  ccclcfix  fcilicet  &:rei- 

fiora/U,deofiic.deUg.Quodcum  lta  iir,non_,  publica:fucritratio,vthocpra:fidii  illis  in- 

cft,  quod  nos  follicitct  rcfuonfum  loannis  dulgcrctur.  Ecclcfia:  cnim  illud  non  con- 

\mo\x,d.l.Jivero,§ '.devtro.jffo/Hi .matrimon.  ceflumeflefauore  religionis,  "fciuiratibus  }6 

TranafciCAretini  tn  l.  Callu.:, §.  crqutdji  tan-  autcm  ftudio publicx  vtihtatis,vndc  cuma 

tttm.ff.dclibcr.d-posthum.hered.infitt.silexand.  feparatis  nihil  reitc  infcratur,  l.fin.  C.ca/u- 

conji/.iji.mtm.j.glojjkin  autheut.eynon  obfer-  mntat.  idcm  quoquc  hic  ftatuendum  cflc. 

uato^  m  verb.fciebat,  Cod.de  teftament.  Nicol.  E-  Sed  protecto  hax  confideratio  Pauli  Ca- 

ttcrardi  inlocoa  rationt  L/arga  num.  27.  cxifti-  ftenlis  mcrito  Craucttx  difplicuit,  cius  rci 

mantium  diccam  lcgcm  finalcm  in  caufla  camcn  idoncam  caulfam  non  rcddic.  Fc- 

rcipublica-abolicamnoncflcquodiiidad-  fcllic  fanc  PaulumCaftccnfem.quodcauf. 

micccccmus ,  ficrcc  propagacio  dc  pcrfona  fa  ccclefia:,  &  rcipublica:  fuccurrcndi ,  im- 

in  pcrfonam ,  quod  non  fic  facile  rccipien-  mcdiara  flieric  non  religio  non  publica  v- 

jj  dum,~\argum.l,quodftucfotes,ffActejiam.tutcl.  tilitas,  fcd  fauor,  quo  Imperacorcs  ecclc- 

namhuc  icrupulum  recle  mco  iudicio  cxi-  fiam  &  ciuirates,  &  has  cauflas  funt  pcrie- 

mit  AymoCrauctZi  injuott actat.de antitjiutt.  cuti.  Cum  itaquc  probata  illa  iutis  dcfi- 

tcmpor.num.t62.d  §Jcd tranfio.  Quod  fi  illud  tio  fic,  propinquam  pociut,  quam  cauflam 

pcobarcmus  fucurum  cflc,  vc corrucrcc cra-  rcmocam  infticucndam  efle , LquiRoma,§. 

ditio  illa  Baccoli  in  Lfieft  Uferud,  C.  defurt.  &  I/auius,  ff.de  verborttm  cbligation.l.  2.ff.decon~ 

ifo<f?tfw,quorumcommcn"iinicidcm  Barto-  dit.ejr demonftrat.  L3.  § fubti/iuS \ jj.de  condicf. 

lofubfcribennumdu'nt|uodin(cruo  rccc-  cauf.data  cauffit  non  /ecut.    Et  huius  cauf- 

ptumcft.producunf-avipcrfonamfiliilami-  Ix   inrcncionc  facca  commcndacionis 

lias,  quamuis  Craucaa  mco  iudicio  no  nu-  {ux  iplcndorc  ciuitaccs  iuri  lenge  przlu- 
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ceat,voluntatis  propcnfio,qua:cccleGq  dc- 
bctur,non  debct  mirum  vidcri,fi  rcpudiata 
ccclciia:  caufla  atquc  proftrata ,  dicamus  & 
rcipubhca:  cauflam  concidiflc;Reliqua  igi- 
tur  eft  opinio  &  animaduerfio  Aymonis 
Crauctta:,  d.traSiMt.de  antiq.temp.p.  4..$:  tranf- 
eo,num.to6.  quodcum</  /flna/is,  nohomni- 
bus  ciuiutibus  confulat  Jed  his  folum,  quae 
3  7  fifci  prxrogatiua f  nitantur  fecundum  f cn- 
tcntiam  Arctini  confti.ta.confultatto.verf.ter- 
tiopranutto.  Cornet  confil.26S.verf1c.non  obflat 
quodprimo  /oco,/ib.  4.  Vetri  Laurentiide Lut.in 
fubfcriptionefua  adconftl.  Socin.S6.  in  caufja  com- 
munitatis,num.  t.  &incauflaecclcfia:di&a  1. 
finalis  locum  habucrit,finc  diftin&ione  iiu 
omnibus  ecclefiis,conftitutioncs  poftca  a 
luftiniano  p*romulgatas,mcrito  dc  ciuitati- 
bus nullam mentionem  fcciflc ,  ncq;  ad cas 
rcfercndas  eflc,  quod  nihil  priuilcgii  habe- 
rent,fcdfolumillas  quae  fiici  iurc  inrcrcc- 
teras  excellerent,quibusluftinianus  bcne- 
ficium  fcmcl  prarftitum  faluum  ctiam  cflc 
voluit,ea  rationc  qua  ccclefiam  Romanam 
cxccpilTct  di&a&uthcniquasaflMnes.  Hax 
con(  idcratio  Crauetta: ,  quamuis  vir  multa: 
lc&ionis  &  cruditionis  co  nominc  fibi  bla- 
diatur,  tanquam  de  fubtili  inuento,  mihi 
nullaratione  probari  poteft.  Nam  vt  liben- 
terconcedam,lcgcmfinalcm  arquc  pcrti- 
ncrc  ad  cauflamfifci  principatus,qucmad- 
modum  ciuitatum,  /.  i$.bona  ciuitatu,cr/.feq. 
ff.de  verbftgnje\uib\\s  cauctur,  quodilla-quz 
funt  populi  Romani  proprie  publica  cfle 
dicantur,  qux  autcm  ciuitatum  funt,priua- 
torum  loco  habenda  cfle,  &  ibidem  tanqua 
rem  fingularcm  illud  ctiam  obferuarunt 
Aiber.de  Roia,  Alciat.  Brcch.  Horncr.  Rc- 
bufF.  Gcdd.&c.  dJ.flna/i,  atque  exeius  pras- 
fatione  conftet,idco  Impcratorcm  co  con- 
filiiprogrcflum,  vt  conftitutionem  illam 
promulgarct,vtfcilicct  intcr  diuinum  pu- 
bhcumq,ius  &  priuata  commoda  compc- 
tcnsdifcretiointroduceretur,&  hinccan- 
dcm  lcgemctiamad  tiicu  Impcratoris  pcr- 
tinuiflc,de  facto  rcfpondcrint.  feregrtn.in 
tTa&MiureffciJib.4JiU.num.t.$ounjunxonf 
i^jtum.4,  Baibjn  tra£t.pr*fcript.2  .p.$.p.princip. 
numJ.  quaft.t.  Didac.Couarr.inre/eU.  cfoffcfjor, 
deregjur.in6.  §.2.nutn.T$.  ita intclhgcns glof- 
fam  in  §.vtautem/ex,»oue/la,de  eccleflaflicu  ti- 
tulu.BartJjnomnibusff.de diuerfts,& temporal. 
prafcript.num.t.  Zaftbtd.ntim.j.^/bericus  in  l. 
quamuisffAevfucap.  nume.  t.  Imol  ibid.  num.  1. 
Angeljn  §.res fifci.  Inflitut.  de  vfucap.  Iafin  L  §. 
qu4sac7tones,C.  defacrofantf.ctilcftzmcn  ci- 
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dcm  non  ncgant,  imo  plane  conftiruunt, 
exccptis  tribus  fupra  dciignatis  hoc  idem 
ius  ad  alias  ciuitatcs  quoque  porrieendum 
cflc,  argumj.i^jnterpub/tcaff  de  verbor.figntf. 
&  ita  in  fpccie  concludit  Paulus  Caftrenlis 
tn  dd.finat.num. 7.  Baldus  ibid.num.t .ejr  num.  t$. 
crd.iiuth.qu.ts  a&iones,  num.  4.Balbjn  traii.prx- 
fcrtpt.).p.$pnnc.t.q.i.  num.t.  &  X*  imo+ quod  j  8 
magis cft. Bztt.dJfln.  num.t.  Bald. nuJ.verf 
fecundo  quaropost  Cut/elm.ab  eodem  rclatum,ar- 
gumJ.quiex  vtcoff.  ad muntcipal.  Salycet.  ibid. 
num.4.  C  Ahcni.num.S.  lafon  num.  16.  Alcx. 
confl/.i.vo/um.4Jium.22.¥tanc.  Balb.  j  p.  $.p. 
prtnc.2.qu*fljium.i.cjrz-  idem  Alexand.  in  Ifi 
flnita ^fidevecligalibussium. 49  conh\ituunt, 
beneficium  legis  final.ctiain  ad  pagos  &  vi- 
cos  cxtcndi  ,quorum  auctontati  li  concc- 
dendum  eft,  non  animaducrto  quomodo 
conciliatioipuusCrauetta:  procedcrcaut 
rcm  totdimculratibusimplicatam  cxpcdi- 
rcpoflit. 

Vtigiturcauflaadhuncmodum  fubdu- 
cta  &  ponderatame  alicniorcmabhacipfa 
fcntcntiaCrauerta:rcddat,ita  fanc  confti- 
tutionum  ipfius  luftiniani  accurata  obfer- 
uatid,effkit,vt  nullo  modo  talem  fententia 
fubfiftcre  exiftime>quippc  cumin  illis  con- 
ftitutionibus  nulla  mcntiofiatexccptionis, 
que^  dc  Romana  ccclcfia  eflet  facta,fiuc  co- 
ftitutionem  illam  centcfirnam  vndccimam 
cxcutcre  velimus,fiuealiam  ijtJeeccieflafli- 
cutitul.  §.protewfortiuf,  vrmcrito  nihil  indc 
infcrri  poflir.  Na  ouod  ad  authcticam.quas 
attiones ,  attinet,  fateor  ibidcm  difcrtc  cc- 
clefiam  Romanam  cximi,  &  iurc  fpcciali 
ccnferi,  fed  quam  confiderarc ,  illud  quiuis 
facile  ponderarit,qui  rcm  ad  iuftum  calcu- 
culum  reuocer,qua:  poteftas  priuati  homi- 
nis  fuerit.  Irncrio  cnim  t  ab  Impcratorc,  39 
non  illud  negotij  datum  fuit,  vt  ipfc  capitis 
fuiimpetumfccutusnoui  aliquid  mtrodu- 
ccrct.fcdvtfummam  fententia:  cx  confti- 
tutionibusIuftinianiexccrpcrct,&Codici 
conuenienti  loco  infereret.Deindc  vt  con- 
doncmus  ipfi  hanc  culpam  aut  planc  dc- 
fendamusilludiureab  eodem  fadtum  eflc, 
cxcauflisquas  fupra  cap.2.num.p.  commc- 
memoraui,tamcnrelinqueturtalc  factum, 
nihil  ad  propofitum  pcrtinere.  Is  enim  vim 
omncm  conftituit  in  luftiniani  nomella  9. 
quam  inccclefia  Romana  non  eflecmen- 
datam  cxiftimauir.  Cttcrum  in  dida  no- 
ucllaaltumdcciuitatib.  aut  iurc  fifci  filen- 
tium  eft,  ita  vt  fi  ponamus  Irnerio  rarionem 
fua?  concinnationis  conftitiflc,  tamcnvcl 
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inillolabcmcontraxiircvideatur,quodta-  ff.dcverbor.fignif.  voluntas  dcniquclegis,/. 

lcm  cxceptioncm  applicaucrit  ad  lcgcm,  nondubium,c.deUgib.  vt  qui  contraeam  ni- 

nihil  Romanaeecclcfixvel  tribuentem  vel  tatur,  aequc  pcccet,&  cadempoena  cocr- 

dcrogantem.  ccatur,atqucliverbaiplacum  rationccon- 

His  fundamcntis  pro  ftabilienda  noftra  iunfta violaflet,  d.  l.cum  dubium,  non  poteft 

fcntentia  ita  politis  non  abs  rc  fucrit,  quae  Imperator  iudicaii  cafum ,  qui  fub  cadcm 

cx  aduerfo  vrgcnt,  admoto  iuftae  interpre-  ratione  aeque  vrgcntiori  comprchcndcre- 

tationis  luminc  fuftulille.  Non  imus  infl-  mr,om\(\(\c.d.t.hisfbiif,  C.dercuocand.donat. 

cias  cas  leges ,  fcita  atque  conftitutiones,  cum  aliis  ll.a  nobis  dclignatis. 

quibus  ius  communc  atque  eius  regulae  la-  Non  eft,  quod  aducrfarij  libi  blandiatur 

bcra&antur,  non  efle  pleniori  expofitione  ex  praefidio  l.fi furtofi,  C  de  nupt.  cnimuero 

adiuuanda,  fed  ita  vt  concepta  funt,  cxau-  haec  ipfa  conftitutio  ad  fanum  intcllc&um 

dienda,  l.tn  honorariis,  §.  ufj.  de  obtigat.cjrd-  rcuocata  noftram  intcntionem  potius  ad- 

ition. cap.innofira,dcinmr.d  l.prdripimm,  C.  dc  ftruet & firmabit,quam  vt  aliquid prariudi- 

appellat.  Ratioillacft,quodlcgiflatorisnon  cijinfcrat.Colligimusf  cnimexciufdcml.  4* 

vidcatur  cflcconiilium,aut  talis  delibera-  narrationcVIpianumlCfuainterpretatio- 

tio,  vt  quae  magna  indultna,  multis  vigiliis,  nc  antequam  luftinianus  hanc  conftitutio- 

&  fingulari  ingenio  inucnta  &  excogitara  nem  ederct,idpraeftitifTe,dequa  licct  iudi- 

liint.paucis  verbis  fubucrtat.quaeratto  tan-  ccs  dubitaucrint,  &ad  Impcratorem  rctu- 

tumabcft,vt  inpraefenti  difceptatione  m-  Icrint.vt  plerumquc fieri  folet,  i.fin.  C.  dc  U- 

tcruencrit,vtcontralmpcratorapertepro-  gtb  .&  Impcratoradtollendamdubitatione 

40  fitcacur, fc  impctu f  bcnigne  faciendi ,  &  illam lcgem  fuam promulgarit,  non  tamen 
dcecclefiaatquciurcpublicobencmeren-  haecomniaco  pertinent,vtiudicijintcrpo- 
di,  impulfum,  ftatuiflc  ca,  quorum  vulncra  nendae  interpretationis  fuz  fit  ablata  facul- 
mox  dics  apcruiflct ,  cxperiundo  enim  fc  tas.cum  ex  orlicio  fuo  id  cogatur  facerc  d.  I. 
dcprehcndiflc,  quot  incommodis  ab  illo  fin.inprinc.C.dcUgib.t.nonpoJfunt,cr  t.ncque,ff. 
promulgata  (andio  obnoxia  cflct ,  &  haec  e$d. ttt.  fcd  vtomnis  ambigcndi  anfa  in  po- 
omaia  cum  vere  tum  elcgantcr  di&a  no-  ftcrum  tollcrctur,  Iblent  cnim  fxpe  flu&ua-* 
uclla  ///.  quaeadhuc  grxcedcprchenditur  ri  iudices  vbihxfitandum  non  fit,  &  ita  oc- 
intcr  edi&a  ipfius  luftiniani,  vt  &antca  ad-  cafione  darc  promulgandx  lcgis ,  quae  alias 
monui,  proponit.  Hoc  nimirum  eft  quod  non  efietneceflaria,cuiusrcicumteftimo- 
non  fugit  apud  comi  cos  Tcrcntium  no-  nium  locuplcs ,  tum  in  hac  re  accommoda- 
ftrum ,  dum  in  Adclphis  Demeam  ita  lo-  tiflimum  prarbere  potcft  ifinalis,C.  de  indic. 
quentcm  introducit,  nullum  vnquam  fub-  iud.fUend.  t.gencrattter,  c.  de  fccund.  nupt.  rjrfi- 
du&a  ad  rcm  rationc  fuifle,  quin  dies , vfiis,  miUs.  In  eadcm  cauifa  cfle  conftituimus  l, fi 
aetas  aliquid  apportct  atque  moneat,  vt  vcro.-f§.dcvir»ff.foiut.matrimon.vtrct\cic-  45 
quod  in  dcliberando  quis  putauerit  efle  ceptanihilnoftrxdefinitioninoccat,quod 
primum  experiundo  repudict.  Prxclarc  vt  confcquamur  non  exiftimamus  nobis 
itaque  Pontifex  in  cap.quamfit,dc  eUSt.tn  6.  quicquamfubfidij  mutuandumefleacom- 

& iuris Pontificij  intcrprctcs  pronuntiant,  mendationeBartoli,Baldi,Angeli,ImoIen- 

41  cxpcricntiamj"rcrum  duccm  &  magiftrum  mim  Ioannis  &  Alexandri,&  aliorum,quos 
cuc.  Hxc  igitur  cxperientia  Iuftinianum  circadifficultatcm  ex  eodcm  §.incidcntem 
non  folum  vno  in  cafu ,  fcd  toto  in  gcnet c  fudare  &  admodum  torqueri  videmus ,  vc 
admonuit,  fubuenicndum  eflc  difficultati  dicamus  circaiura  dcclaratiua,  fiue  ad  di- 
probationis,vtipfcdifcrtehocipfumcom-  ftin&ionem  pcrtinentia,  quac  ipfi  exorbi- 
memorat.  tantiavocant,  non  cflfe  locum  cxtenfioni, 

Corruititaqueillaargumcntatio,Impe-  cumcnim  illudvnooreprobenr,  inificon- 

ratorcm,  fi  voluiflct  id  dc  ciuitatibus  intcl-  ft4ntej.e0d.tit.  quare  hoc  ipfum  in  pracfenti 

ligcrc  cornprehcnfurum  illud  conftitutio-  paragragho  fine  conucnienti  ratione  rcpu- 

nc  fua  fuifle,  cum  cnimratio  fitlcx,(i  noiu  diant,quamuis  cnim  vcrba  §.rcpugncnt,ta- 

cxr)rcfa,cap.confuetudJifiinft.iJ.j.C.  qud  Un-  mcn  haec  res  illos  crimine  no  exfoluit,dum 

gafit  confuctudo,  laltcm  tacita  Lcum  ratio  ,ff.  duorum  alterum  faccre  dcbuerant,vt  nu£ 

dc  bonudamnatorum,i.pofiuiaucrit, §.ratio,ff.  quam  fibiextcnfionislicentiam  pcrmittc- 

ddiegemluiiamdcaduUcr.dt  &mcns  legis,  /.  rent,autaliamrationcrcpugnantiaeinprac- 

tum  multcr,fffolutjnatrtmon.  I.  nominis,  §.fin.  fcnti  §.  rcddercnt.  Expcdiam  itaq;  paucis, 

N 
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quod  fcntio,iudicium  autcm  candidi  fit  le-  tri  potius  proficcrc  dcbcant,  coftituo  ita&i 

ttoris.  Verba  jT.ita  conccpta  (nnv.de  viro  he-  patrcm  no  polTc  rci  vxoriar,  vcl  cx  ftipulatu 

rcde%eiuslextantamlol}uttur,defocero&fuccefi  actionc  conueniri,  fcd  negotiorum  gefto- 

joribusfocerinihitintcgcfirtptumcfi.Ethoc  La-  mmt.2  fi*pra,dencgot.gefiifidciufforM.titu.l. 

bcoquafiominumannotat.  Inquib.  igitur  f«r.t/ffrr»»,cW.autfincgotianurusfua:non 

cafibuslexdcficit,non  critncc  vtilis  aftio  adminiftrauit,  condittionc  finecaufia. 
danda.  Atqui  vidcbatur  fccundum  dcfini-       His  ita  confutatis  non  adco  magni  nc- 

tionem,in  cuius  cnarratione  vcrfamur,  di-  gotij  fuerit,  quac  cx  codem  fontc  deduaa 

ccdum  efle ,  ctiam  focerum  compcllipoflc  iunt,  cxempla  dc  homicidio,  dc  cxclufione 

adrcftitutioncmillorumquarcxcauflama-  patrui  &  auia?,&  id  gcnus  fimilia  diluuTc. 

numiflionisipfcperccperat,vt  maritus  fa-  iiftatutocomprchcnfumfitvtprohoraici- 

44  cctc\co%it\it,Lfivcrofffotut.matr.cui  hit§.  diopccuniariapccnadcpendatur.non  po- 

in/erttur.tnprinc.§.i.  fcd  in  promtu  cft  ratio  tcritpropterca  infcrri,in  criminef  adulte-  4f 

quarc  ad  hoc  vrgcri  non  dcbcat ,  ftatucndu  rij,  quod  mortc  vindican  (o\ct,l.quamuis,  de 

cnim  cft  foccrum  fcruum  dotalcm  manu.  rf^»/w./i»r//.quodcadcmfccuritatcexcon- 

mififlc,  &t  o^uacdam  patronatus  commoda  ftitutioncFridcricilmpcratorisdcpaccte- 

fcnfiflc,  aut  a  filio  illud  faclum  eflc,ita  tame  ncnda ,  §.  qui  quinquc  iblidos  coercctur, 

vt  foccr  nonnihil  emolumcnti  fencirct.  Si  aut  falfi,  in  quo  deportationis  pccna  ple! 

ponamus  focerum  manumiflbrem  efle  fcr-  rumquc  irrogari  folct',  /.  /.  §.  final.  de  tegcs 

ui,  fane  cum  illud  faccre  non  potucrit  finc  cornctta  de  fatfcndcm  clcmentia  vtcndum., 

voluntatc  mulicris  atquc  dominx, t.idtjuod  cflc:  cum nobis  non conftet,qua: ratio con- 

nofirumff.de  regu.iur. non  poteft  compelli  ad  ditorcs  ftatuti  in  lllam  mcntcm  impulerit, 

reftitutioncm  cius,  quod  tanquam  patro-  quod  tamen  faciendumcfle  fupraoftcndi- 

nus  acccpit,  cum  ncquc  filius  vrgcn  potuii-  mus.  Dcindc  non  exiftimamus  huiufmo- 

fet,/.^.^/w,«</.///.nifiimagiiKmuriU  di  ftatutum  indiftinfte  pofle  procedcre, 

lum  inmanumittcdo  nudum  miniftcriuro  cum  eaqua:tfuntiurisdiuini,lege  huma-  4* 

tantumaccommodafle.tunccnim  non  vi-  nafubucrti  autinfirmarincqueant,™/»./»- 

tleo  quarc  adionc  mandati  ad  rcfunden-  perator,difitncto.  Eft  autem  legc  diuinacon- 

dum  id  compendii  quod  feniit ,  compelli  itituta  talio,  aut  capitis  pcena,  vt  oficndimus 

non poflit,/.«r mandato.ff. mandati ,  t.fifittus  Jupra pj.cap.fjtum.fi.  Poteftitaquc  mtclligi 

emancifatus,  § .fin.  eod.titut.  quod  fi  vcro  fi-  ftatutum  cum  cafu,  &  finc  dcliberatione 

liumicruumhbcraflefuamanu&nexufin-  huiufmodi  cacdes  pcrpctratur,quoadmiflb 

gamus.fiquidcmillealiquidcommodifen-  nonpoteritcfleidonea  coniequcntiaada- 

fcrit,  tanquam  patronus ,  mcrito  ad  rcfti-  lia  flagitia,  qui  confilio  atquc  dolo  dcfi- 

tutioncm  cogcndus  cft,  fi  vcl  inuita  vxorc  gnantur l.neccxemplnm,C.*dte?cmCorncl.dc-> 

illud  fcccrit ,  vcl  finc  exprefla  ipfius  volun-  fitfi  tfapcitacomparatumetJ,§. fin.ff.de  verbfi- 

tate  cum  negotia  ipfius  gcrerer.  Ratio  di-  gnif.  1. 2.  §.  dotum,ffdevi  bonorum  raptorum. 

uerfitatis  cft,  quod  ipfc  talcm  fcruum  tan-  Animaducrtendum prartcrca  cft,huiufmol 

quam  dominus  conftantc  matrimonio  po-  di  cxcmpla  cum  noftra  controucrfia  nihil 

tuerit  manumitterc  l.6i.dotalem,eodemtttut.  haberecommune,  cum  ibidem  agatur  de 

Iferuum  dotatem,& l. &fidatis, C.deture  dot. I.  deliftis,  quorum pcena ne  temcre  rcmitta- 

r.  C.  deferuispignMt.  manumifi.  idquc  locum  tur,rcipub.intcrcft,  Loperu,cMpeenijta  vuU 

habct ,  fiue  confentiat  raulicr ,  iiuc  rccla-  neratus£,adt.AQuil.L(sui fcruumff.  de  interrog. 

mct  aut  ncfciat-Habettamen hct  resfiiam  iniurejaciendi.Sccundum  cxcmplum,&  tcr- 

difTercntiam ,  vt  vltimis  duobus  in  cafibus  tium  quoqjnihil  nobis  ncgotij  faccflcrc  po- 

rcddcrc  qux  confecutus  cft.cogatur  fccun-  tcft,quod  vcrfentur  in  reodiofa,&:  locu  p2e- 

dum  diftmdionem  d. l.fivero , priori  autem  ne  habeat cotra  ius  naturale.de  quo  mctio 

tmf»  non  cogatur.  Porro  fi  fcruus  ab  illo  ma-  fica Iuftiniano,  l.maximum  vitium,  Cdettber. 

numiflus  quidquam  prxftiterit  patti  fuo,in  pr/ttcr.ccxtum aute  eft,odia  interprctationc 

cuius  fortafle  adhuc  potcftatc  cft  nihil  harc  f  fupplcri  non  deberc,  t.cumquidamff.  delib.  4« 

rcs  noccbit  filio:  an  aute  n  foccr  ad  reftitu-  &poHhum.hcredJnfiit.  Exemplum  allatunu 

•     tionem  compclli  poflit,tllis  vltimis  cafibus,  dc  criminc  pcculatus ,  itcm  cxpilatz  herc- 

fubfifto.  NcgatcnimDuarcnus,&itahunc  ditatis,  poflet  fortafie  refclli  au&oritate 

§.  intclhgit.  Ego  autcm  non  animaducrto  Bzld.i.dehu,cJcfurt.idemAndrJeffern.  in  §. 

quarccomodaiurispatronatusillocafupaw  qui  quim{ue  Johdos,  deface  ttnemL  fcd  quia 

huiuf- 
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huiuiraodi  defcnfio  neccflaria  non  cft,id- 
circo  nihil  contra  huiufinodi  confidcrario- 
nemdiflerercdccreui,  fuflicic  cnim  proba- 


rafrequenciori  calculoinrerprccum  icncc 
Cia  Bartot. auth.  ium  tefator.numJt.C. ad t.Fat- 
tid.  Kofred.de  ttbett.adSC.  Trcbell.  K^tlex.l.Mar- 
ceUus^n.to.  vbi  appcllac  calcm  fcnccncia  ma- 
pscomm\XT\cm.Iaf.tbtd.n.6S.Jndr.Gailf>raert. 
e>u*Jl.ltb.2.obfijS.n.6.(!r7.\b\  cciam  n.tj.  in 
audirorio  Spircnfi  ica  feruan  ccfratur,vt  fi 
lex  antiquct  priores  legcs ,  &  bcena  confti- 
tuachoc  cafu  ho  fic  loc9  noftre^  enuciacioni. 
Quod  eciam  cradic  Nicol.Eucrard.//»/Siw  lo- 
tii  tfgattbsn  loce  a  rattone  lUrgain.24gloJ[jn  clf- 
ment  2.in  verb.tUdcmJeatat.&ajuat.ordtnand. 
jl:x.t.JiconJl*nte,ff.de(olHt.ma4rim.&aliipturet 
ab  cod.  Nicotao (fr  Gatlto  retati. 

Confcqucns  cflc  vidccur,  vcdifcuflis  his 
difficulcacibus,fcrupulurn  nono  loco  illatu, 
rcmoucamus:  ftatuimus  itaq;  interefle  in- 
cer  res  corporeas  &  iura;  in  rcbus  corporeis 
rurfumrcrerrcanfifcusiam  illas  apprchc- 


SvMMARIA. 
Eaqualmperatortdebentur  tn  fignum  rttognitionit 
maieftatutmpcratoria,nutUt 
toliipojfunt. 
bt  rtgaltbus  opmeft  prafcripttontin 
Nullaprafcripttontindutipoteitneailmptratorm 
apftUetur. 

ImmunitatemaiurecolUttandi  quem  prafcrtpttone 

acqutrcrepoffe. 
Kuliotetoporujpatunoscofequipojfe  vtttnfum  Im- 

peratori  dtbitum  dentgemut. 
Idem  m  obedientuqua  fupertort  debeatur. 
Imptratorm  totm  mundi  dominum  velfabm  mt- 
deratormintclligi,tamiurtdiumot  qua  turt  na- 
turaticiuili&cationtco. 
Auttorttates  S.Scrtptura. 

Natur*  rauontm  dttlare  meltut  &vttlim  effe  vt  rei* 
publtca  per  vnttm  confutatur. 

10  Auttoritatts  tegum  de  Impcratoru pottftatt  loquen- 

tiuttt. 

11  AuSorttattsiuritcanonici. 

11  Argumentumaproporttontji  Ponttfict  ad  Imperato- 


ij  Imperatorcm  babere  iurudiSttonm fecularem  habim 
&adu  Ponttficmduntaxat  babttu. 


dcric&rcliquaefubftanciarapplicaricq,  in-  /4  Abfurdumvidertfimmbrafinecaptttfmauent. 
corporare  vocanc,an  vero  nihil  cale  factum 
fitfed  occafio  de  cauflaeius  querendi  dcla- 
ca,  vc  cum  agicur  dc  bonis  vacantib.damna- 
toru.itedchisquiin  fraudc  fifcitacitafidc 
accomodauerincinfummacutradatur  dc 
iurc  qrendoi  vr  hic  ldgc  alia  iuris  difpoficid 


15  Auttorcs  qui  ttum  boc  tafu  putent  txemttont  tocuni 
tft. 

ii  itgmiufuortgnotantumpoffe^uantum  Imperato- 

rem  in  tmperio. 
17  Hationts  &  jtucloritatts. 
iS  Ueminem,qui  fub  vmbra  imperti  delttefcat  ,fihi  om- 
nimodam  exemttonmpoliiceripojft. 


jpbandaficvbivcrofequendumilludjquod  19  IffettmbuUuconfiderationk 

diximus,  vc  40  annor«prjefcriprio  ficrequi-  Immunitastomcffanonfoletlocum  babert fi  impro- 

renda-Hisicaenucleacisadhucqftioniscft,  ttifumaliquodbeSumtxarferit. 

an  idcm  ^pbandu  fic  in  rcbus  parrimoniahb.  11  j»*^*****  «»f** &mbutacontintri. 

camen  non  puco  lmprobanda iencenciam  4J  j^tdappttutionecenfutconttntatur. 

Socini  \\xt\.conf.6).n.Sitjr6. Pauli  Caftr. conftl.  14  Dtuerfa cenfm figmficatio. 

jo4.vol.i.h.nx..Vctcp\X\jntracJJeiureffci,Ub.  x$  ConfutatioftntmuDiiaci  Couarr.circainterpre- 

4  tit.g.n.4.  cum  Iuftinian. Lfn,C* dcquadrttn.  tatrnnm vcrbtctnfm m Uompertt.CJtprafcrtpt. 

frtfcrip.  res  pacrimonij  fui  eadem  progaciui  -OJ!z  *?' 

donariCquafi{cusvricur,&lcxfin.Cir/W.  *6  t^iitiafuntdtimpnatm^tium  locum  h 

H^c  lca^;  dixiflc  lumaacdc  pnon  mcmbro 
noftrx  rfiftin&ionis  ,cum  agitur  de  iurc  iani 
Imperatotis  quzfito  in  rcbus  corporalib. 


habent 


CAPVT  NONVM. 
An  illa,cfm  ImperatorU  maiefiati 
m  argumentum (uprema potefiatu, 
*vclol  pr&tudicit  grauitatem  3fifa- 
cilcvuljrarentur,  tfin  fignum  pri- 
wlegifimatafimjxcauffatvfuca- 

pionil  Vd  pr&firiptioni*  m  al$Um  h  *%um &"»Fratcrum  maiefiutm  ratme  rtgtti 
transfcmpof/t.  *>monitmfdctnfatult*t*cffe^  ^ 


»7  Contrarta  ftntmia  Cbajfanct  qui  extftimat  rtgit 
trancu  legatum,ex  to  Imperatoru  non  confecrati 
Ugatopraferendum,quoditab  Artbttpifcopo  Rhe- 
menfitnunQmfit. 
xt  tAttontsproprtmaftntentu. 
a*p  Vt matrimonu  vtnculum  confenfm  cotrabtt fiue nu- 

pturumfotennitanjtattumtUauStptmutro- 
rumfafttytum  imperit  defert. 
\o  Subregam  vm& potefiattm tim obtinet in tuiut  U- 

vocart. 

ji  Foutifexexfou  eleclione  &  acce^ 
iam  turititCionm  r.ancifcitur. 
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j*  Cum  Roma  C4putfitmundi,cenfequensquoqjtjlevt  67  Communem  vjum  loqutndiad  txtufutionm  ubeU 

rtx  Romunorum  oinntb^liis  regtbus  praftr^tur.  honu  preficcre. 

j;  Iuspetendaconfirmutionis  &  conftcrutionu  infigne  6$  Rcpudut4fcnttntuA]menitCr4uettdquiqU4dra- 

cumulum  airegum dtgnitatem  aditttre.  gtnu  anttos puut jufficere. 

36  Quamuii  eleitm  eptfcopus  non  habeat  ttU  iura,  qus  69  An  ccntum  annorum  curricuU  ad  fiahlienium  im 

tonf.rmatus,umen  aliud  obtinttfilocitnttrcapi-  regaltumfttfficanu 

do  altud fuadeat.  70  Auiiores  qui  td  defendant. 

yj  Abfurdumvtdtri,quodquisturtcofuttudiniifttutri  71  Argumaitaquibusbacopiniofutcirividtotur. 

velitfialteri  hoc  dtmgct.  72  Auderes qut  conttndunt  rtmpus  tmmemonale  centi 

jf  Pottfiattm  lmperatorit  a  Dtoprofeclam^&reges  Gal-  annorunt  interuaUm  excedere. 

luetustmpertumagnoutffe.  Incxqutrcnda  reiveriuteuodtberenotfemperdtfie- 

39  Elccltone  a  fepttmutrufacta,fiatim  quem  Imperato-  tlcre  rem  4dfujfr4gU  dottorum,fcd potius  ad  legts X 

rtm  vocart.  &legibusi  ogr.uas  r.i  tiones. 

4*  AbfurAum  vidcri,ft  cum  lmper4tort$ fe  Pttifitis  con-  7  +  m  regahbus  longa  temperit  prafi  nptio  locum  habee. 

jccratieni  ex hitmtltute fubiecerm ,  hsc ippt  hu-  7 /  vbt prafumtio  iurts alnttt  aducrfatur^ibi  nen fttfficit 

iinlirasctdatindetrtmcntumimpcratortifafiigii.  tentumannorumprafcriptio. 

4 1  Archttptfcopum  Colenicnftm.tanquam  eleclore  mt-  79  Veraetymologia  vel tnterpretatie  ttmporis cuius ipi- 

rtto  Arcbieptfcopo  Rhemcnfi prtfertndum  tffe.  ri»  mcmorta  noit  exfict. 

41  TaitronobUiordltquistcnfert  dcbet  ,quanto  a  fubli-  77  Verborumproprtcuttftruiendum. 

mtortcrtatustii.  78  Tormaadquamprcbatietcmpcru mmemorUlis al- 

4  j  imteratorcs  mox  vt  tltcli funu  confirmarifolcnt.  Ugdri  foltt. 

4  4  Argumcnu  Chaffanet  regis  Gallu prarogatiuam  &  ?o  si  idem pofitt  100 Jtnnor.prafiitptJjUoi tmmemoriate 

dioitiw.tm  ajferentis  confutata.  tempus,diuerfis  nomtmb.non  difiinguerentur. 

4)  Quade  cauffa  non  rcctc  4  prdattsad  Imptratortm  So  Tornu,qua  tctubut  dtttmport  ,cuius  memoru  nom 

*  tnfcratur}  txfi4ttdtpofiturispreponttur. 

4,6  Confuetudooptim4cuiusq\infiitutioniiinttrpres.  81  Adinjringcndaprobattenem,quodmtmorUaltcuim 

4 7  Cum tltclui a ftpttmuiris fiaitm fiat rtx  Romanoru,  temporu non cxfiet,fufficit, contrartu poffc  doceri. 

ptrconfequensttiaceteritregibusprsfercnduserit.  8*  Siconfiaretdeinttto  maldfidti,quamuittempuscen- 

4?  Ad  confirmaitonem  imperatoru  maiefiatii  non  re-  tum  4unorum  txttderetprafcriptio ,  umtn  infir- 

quintur  confccratio.  tnarttur. 

4.9  Caujfaquedlmper^toru&tUcloresPontificUpote-  tf  SipoHubfeluUmprafcriptmetn  m^Ufiitsfupt 

fian  fe  in  ipfit  confirm4ttont fubitctrint.       ,  nut,prafcriptio  non  vttutur. 

jo  Infignisbuiusreiejfcclus.  84  ?4Ucioreshomincs4d  1 

ji  Ad  decus  Imperit  pertincre  vt  Imptrator  tripltci  co-  uentre. 

ronuinfignUtur.  8j  Anmemoruulicumintr^ctntumannorumjp^mm 

<2  lnttHeHusl.bene4Zenone.C.dequ4drien.pr4fcr.&  deficcre  pofiiti 

ibtd.  reprebenfa  tntogiuniu  Cb^ffanei.  8  6  Qtu  domt  utcj. priuatim  aguntur,non foltnt  innott- 

/j  Tcmporc  lufiinunt  Imperdtoris  Ponttfites  coron^ndi  fitrentfidomcfitcis. 

imnonhabuiffe.  87  Aninprolattonetemporit.quodmcmoru^ltcuiurei 

1+  lmpcratoresprtmtt  ttmporibus  Pontifices  confirmare  n9n  txfict,  rcqutntur  quod  tcfits  depofituri  fint 

foltbant.  quadragtntaanuorum. 


<<  Quamuis  nupiu  dt  prtftnti  vcrum  matrimonium  88  Abfurdumeslfidurioremprobandirattonem 

confittuant,umtn  ad  nonnuUos  cffeclus  cttra  copu-  ducere  velimus,quam  leges  requirant. 

lamcarnu,conftmmatumnondicttur.  gp  Quodlcxnondutt^te^nosdiceredebemut.  1 

<*  An  u  qut  nondum  confccratus  fit ,  vtre  eptfcopm  iki  ?o  Arbitrto  iudtcis  commmittcndunt,cutus  autis  bomi- 

ptfiit.  ntstxhtbtndtfint. 

<7  Ati4dnomenlmptr4torisopuifitconfecr4tione.  pt  Sttracletur  dtregalibusipfiusPontificisnon  centum 
j8  Rcfjronfto ad l.omncs, Cdtfertit.  anm,ftd tmmemerule  tempus  requtretur. 

f  9  Antt  Imperatortm  Carolumttus  nomint  primum  V-  p%  An  titulm  cum  quadraginu  annit  tn  prafcription» 

nus&idtmaclutomnuimperiiiuratitr^cenfir-  regaltum  coniunclusfufficuti  . 

nutionem  defcrre folebM.  93  Aninh^c prafcripttone  immemorult  fcteniu  printi- 

60  lura  elt8i eptfcopi.  pu ntufidrUfiti& auilortt qui ii defcndant. 

61  ImpcrutortmlufiinUnum&quiMtteumrtrumpo-  9+  ContrarUfementu auchres. 

titifuntiVidtrtlmptratortsfuifftyqudmuitdPon-  oj  Inprafcrtpitontrtrum  corpordtum  reguUrittr  non 
itfiteconfecratinonfuerint.  attcndt,  vtrum  demtnus  fcut^nnonfiutrtm  fui 

62  MMlt4txempUreg4lium.  '  dbtdnpofititri. 

6}  RegdlUtemportyCuius  initiimtmorUnontxfiet^  pt!  a  corporalibiti  ad  inccrporaha  .ugumcman  licet, 

qutri poffe  &  auiiores  qui  ii  defendant.  97  ln fraftripitent  rtrum  vnmerfaltum  ,fcttntum  ai- 
64  Confuttudinevel prafcriptiont  tmmtmorUU  U  «H  utrfdriineteffdrUmtnonefft. 

troducipeffcquaprtutiegio,  p8  Anfdtufitinprafcriptioneearumrerum  qua  fcien- 
fs  Aquadudutexfiumtnepubiico,  quanto temporb ffid-  tUmdctuerfdriitemtimtttquoi4iuerfdriofficu^ 

tto  acqutratur.  Uttifmtrint. 
66  An  tnca  vtram  rcrb.fi^iif.confuUndifititAt(Ur/un» 
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E  ctv  1  t  ▼  r  vt  dc  iurc  incor-  Cdeprecibtts imper.offer.  num.  iMjnfobfiruat. 

poreo,q,  in  Impcratoris pcrfo-  eent.t.c.14.  Andr.Caii  Ub.i./uarum ob/er  cap.ty. 

$  na  iubliftere  confucuit ,  ncq,  in  num.i2.\^Angel.l.t.ff.a qutbtts  appeU  non  ltc.n.2. 

b£i  alios  vllo  modo,  aut  non  ita  fa-  DUUc.Couar.in  reUcl.d.c.po/fi//orf.2.§.2.num. 

cilc  propagari  fbicc,  nonnihil  dificramus,  ti. Oldrad.confil  172. colum  1.  Phtttp.branc.c di- 

a*ea}n/fragiopr*/criptionUveL  vfucapionU  ina-  Ue7i,num.ij.  deappellat.  HenricJ  RoJentha/Jic7. 

Uum trans/undi  po/fint.  Scicndum  autcm  cft  concLi6./ubnum.i.  Quamuis cnim  poflit pcr 

inpropoiica  dilceptationc  ab  interprctib.  dcfiniti  tcmporis  diilimulationcm  eo  res 

noftris, vt Panormiunocap. cum  nobU,num.  1.  dcduci, vt quis "f  immuhiratcm  confequa-  4 

glo(fiiinc.volumus,i6.qu£jl.4. BaldJncap.i.qud  tut a veccigalibus,cius  fcilicec  temporis  cu- 

Jiruregalia,num}.^iuar.num.4.Didac.Couar.  iusmcmorianoncxtat.  Barto.l.locatto,%.ea- 

Mrepctit.cfo/fifforJeregti/Jur.in 6.p.2.§.2.  n.7.  rum ff.depubLican.num  j.A/exand.confi/.r  6.nu. 

Balb.intracL.deprdfeript.2.p.q.t.$.p.princip.Cui.  ioJtb.2.  ejribid.  CaroL  Molin.  tn  apo/til.  Crauet. 

Papddecifione  4i6.num.t.  O/a/ct  decifione tot.nu.  confi/ m./ib  i.num.j.  Didac.CouarJ.re/ec7x pofi 

/y .  Parifiio. confiL.2ynum.2i.  &feq.ltb.  1.  A/uar.  fe//or.p.i.§  2.num.o.  vbi  idcm  ctiam  tradit  in 

Va/atedeiureemphjteutico,q  S.num  20. laf.conf.  indictionibus quq ratione bdh immincnns 

208  Mb.2.  Roman.  conftl 371.  ctrcafin.  Dec.cor.fi/.  ab Impcrarorc imponuntur.quod  ctiam  ra- 

)07.viJopunc7oynum.p.Purp.Lijium.40 ffdeoffi.  cit  Viuius  tntraitat.commun.opinJnvcrb.im- 

eiusem  mandat.es~t  lurUd.  teiinusinc. adaudten-  munitds  Henric.a  RofinthaL,concLufif4  cap.f/ud 

tiam  Schneid.infiit.de vjucap.num.jf.&ibidem  fjnopfifeud.  plurimos  in  hanc fcntetiam  lau- 

CLtudio  Caniiuncu/a,<Ss»gtL'n  §.resfi/ci,eodem  chns.vc  antc  illum  fcccrunt  Aymo  Crauec- 

tit.Kunt  t.  BartJ.tn ommbusff.de  diuerf.  &  tem-  ta  d  corftl.ui.  &  Didac.  Couarr.  tn  loco  fuprd 

por*l.pr.tfiript.  eiufdem  Bart.  in  Lcomperit,  C.  de  deftgnaio,  quamuis  auclorcs  ab  illis  cirati  no 

prxfiript.fo.veL  4o.annor.inprinc. Ba/dJbid.  nu.  tam  vidcantur  loqui  de indiclionc  Impera- 

/.  t^Angel.  in  princSalycet.  num.t^r2.  Henric.  a  roris.quam  ciuitatum,quas  collc&as  vocar, 

Rofenthal,quinonnulloshorumrecenfit  m fuafj-  tamen  no  poreft  quis  recularc  folucionem 

nop/ifeudaLi.c.c.coneLufto  num.i.^Marco  Anton.  tributi  &:  cenfus ,  qui  pignus  &  argumcn- 

Peregrtn.intracl.de iure fi/cijib.6.ttt.8.num.i.&  tu  fubicctionis  contineat, quibus  U  gibus  &: 

&9  1  ^fjm.  Crauett.  in  tratL.  deantiqmt.  temp*  aucloriraribus  freti  illud  ira  pronunticnt, 

§.tbfoLmU>num.ij.rjr§.materia,nu.72.di(kin-  ncmovnusinuenitur.quieasautomncsrc- 

guiintcrcifc.anagatur  dciurcquod  infi-  fcrar,autordine  comple&atur.  Quare  nc 

gnum  rccognitionis  maicftatis  impcrato-  in  rc  ram  illuftri.eafdcm  rcquirercaut  dc- 

1  rix  tanquamffuprcmx  ip(i  compctif  ,vt  eft  fidcrarc  videamur,qua:  in  prarfcntia  occur- 

ccnfus,  tnbura,  &  id  gcnus  alia ,  an  vcro  dc  rcrunr,ordinc  difponcrc,  &  hoc  codcm  lo- 

cctcrisrcgahbus, vt  ptimo  cafunonlit  lo-  cofubiiccrcnongrauabor. 
cus  pre/criprioni,muIcominus  vfucapioni,       Orferc  felc  initio  i.(6mperit,C.de  prdfeript. 

x  iccundo  ita  dcmum ,  ii  doccatut f  dc  tem-  10.  aut  40.  annorum ,  qua?  apertc  deprxdicac 

porccuiusinitia  vltra  hominum  memoria  nullo  temporis  fpatio  nosconfequi  poifc, 

rcperantur.  Hincconfticuunca  nullo  rri-  vccenfumimpcracoridcbirumfdcnegarey 

buta  rccufari  ponc,quod  illa  contineant  ar-  poftlmus:  ita  cnim  illum  rcxcum  accipiunc 

gumcntum  cius  agnationis,  dc  qua  mcn-  noftrido£rores,dequarcpoftea. 
tioncm  fccimus.  Pari  rationc  non  poflc       Vrgetfecundo c.cumnonhcet,deprdfcript. 

prifcriptionicomparari.ncad  Impcrato-  non-fpoiTcnospr^tcxtupratfcriptioniscx-  £ 

j  torcmfappelleturjftatuunt  Bartol.L.omnet  cutcrciugumobedicntix,quofuperiorial- 

popuh,  nMm.27  .ff.deiu(i.& iur.  Panorm.  cap.  au-  ligati  fumus. 

dsentes.deiureiur.  Aluarus  VaLafeus  de  iure  em-       Commendattertio  hanc  enunriacione, 

phjteutico,q.S.nu.jo.  BaLd.in auth.quas ac/iones,  quod  Imperarorcm  totius  orbis , fi  non  do- 

nu.j.CMo nbeitranus m librodeprxter.  c.  t.num  minum.Ialtem fmodcrarorem  cius intelli-  _ 

14.  Petrus  Beiluga  in ffeculo  principum,  decur.  /..  gamus,  fiuc  ius  diuinum,  fiue  naturale,  fiue 

num.o.dbcodemVaiafcorelatiRoland.aVaLUton-  cciamlcges,&:canoncs  intueamur:  enim- 

ftl.29  volum.iJtu.$.BaLd  numJ6.  volum.fJbid.  ucro  iurcdiuinohoctale  imperium  Cxfari 

Ba/dlfin.C.de/ent.ejrinterLoc. omn. iud.  verfi.fed  defcrri,colligimus ex  his,  quar  exarara  func 

nunquidy SaljcetJ.fin.  C.  detemp.  appelLat.  \^4nt.  Luca?  cap.  10.  Macth.  1 1.  Marc.  1 1.  quod  Cd- 

deBMr.  'tne.venientts,deiurtiur.in2.tolum  2.  farireddenda-\fciltcetillafunt,qudfitnt  CaJarU,  8 

AbbasJbidJn  2.mtabJdem BaLd,  Lprdfcriptione.  &q*dfunt  Dei,  Deo.  Rurfum  quod  Ioannis, 

N  5 


i5o      Comment.adLib.  1.  Cod.  Tit.  dc  Sacrofan&.EccIeC 

oap.19.  comprehcdicur,  non haberes potejlatem  num.06.  Bart.in  l.t.C.defumma  Trtntt.vutru.fr 

M  vllum ,  mfi  tibi  data  ejfet  drfuper.  AccCdic,  ibid.  Paul.de  Cajir.num.2.Saljcet.num.}.Iafn.  (t. 

quod  Luce.  M^.proponatur.ediftum  aCe.-  Vbi  poft  Cynum,01dradum,  Spcculacore, 

larccxiiiTe,vcdeicriberccurvniuerfusorbis  &mulcosaliosabillolaudacos  hac  fcncen- 

cum  dcnuntiacionc,  vc  linguli  in  loco  ori-  tiam  communcm  appellac,  tc  eciam  facic 

ginis  cenfcrencur , &  vniuerfi  condicorem  Caftaldus  intractat.  detmferat.qu4ft.i2. Lan- 

Chriftum,  auc  cius  parcnccs  lcgcm  ica  pro-  ccllot.Laudcnf.injuotcmploomn.  tud. Itb. t.cap.r. 

mulgacam  no  decrcdafle,  fcd  obfcquio  fuo  n*m.ixjr2.Didac.Couarr.inrclctix.peccatum>do 

candcm  confirmaflc.  His  rcfpondcc  quod  regul.tur.tn 6.p.2.  §.io.num.7.  verj.  his  tandem, 

hucx  ti.(cx\otumci\,ejfe  duogiadii.  lccrru  quamuisipiediflenuat.&mulcialiiquosvi- 

Gcncfis  primo  czo\xc,fecit  Deus  duo  iumtna-  dcrc  c(itnexpofiiionel.properandumjnfr.dciu- 

r/4w^»4,quxadmyfticuminccllcc>umrc-  diciis.n. 

uocaca,  hinc  Poncihcis  iurisdiaioncm  iiu       Quarto  ha:c  aflertio  au&oritatc  maiorc 

fpiritualibus,inde  Impcracoris  in  ccmpora-  nitctucfi  racioncm  habcamus  argumcnci  a 

libus  pronuntiafle  vidcntur,  cfolita.de maio-  jpportionc  &  corum  opxfuprx.2.  de  Ponti- 

r//.^^.iureauremnacurxraleimpcrium  hcecomcmoraraiiinc.  Sicnim  pcexcuhu- 

ipfiCa:fari  compcccrc,  indc  mcciri  poflu-  iusprxrogaciujequis  non  poceft  fc  fubcra- 

mus,quod cadcm  nacurx  ratio  dicccc, mc-  hcrc  in  fpiricualibus  Poncihcia?  poceftati, 

9  lius  &  vtilius  cfle,f  vt  reipubl.pcr  vnu  con-  f  aut  obedicntiac  iugum  in  totum  cxucre, 

{u\Kux,l.2.deorig.iur.§.nouijpme,aiuodal,cx-  eadcmrationecfficictur,nonpofle  qucm.  1  * 

cmplum  dcapibuspropoiicum,7.^//.;. in  imperatorii  maicftatis  vincula  ica  abrum- 

r.inapibus  calcm  gubcrnacioncm  infinuet  pere.  vcilli  vllomodofubfic,cumvcraq;po- 

arq-,confirmcc.  Porro  lcgcs  fcripcas  hanc  rcftastaquamaDcoprofc&a  comparctur, 

lo  poccftaccmtlmpcracoricribucccnonvno  cfoluta,dc  mator.fr  obcd. 

in loco cdoccmur,lcgc cnim depreeatiojf.ad        Quinto fulciri hax  infpeftio  potcft  cx 

icg.  Rhod.deiaB.  Impcrator  prohcecur  (c  to-  cognata  huic  confidcratione ,  quod  fi  ve- 

tius  mundi  dominum  cflc,  §.h*cconftderan-  rum  fit,  qudd  contcndunt  Pontificij  iuris 

/«.vtomncsobediantiudicibusprouincia-  intcrpretes,  &  mulci  ctiam  noftrorum_, 

rum, declaratur  illu  praeefle  vniucrfi dicio-  quod  Poncifcx habcac  vcrumque  gladium. 

ni.qujcvidccafccndcnccm  &  dcfcendcncc  fiue  vcramquciurisdi£tioncm,f  tam  fpiri-  'i 

folcm.  Eadcm  pcne  inculcatur  &  compre-  tualem,  quam  tcmporalcm,  vt  commemo- 

\icdux\Xuxj.vn.C.dc  eff.praf.Afr.fr  i.bencaZe-  racur  cap.  cuntfavt,  inter  cxtrauegantescommu- 

nonc,CJcquadrien.praJcrip.  His  finicima  func,  nes,  titul.  de  maioritat.fr  obcdtent.  fpiricualem 

II  quxmulcisinlocis|iurcCanonicorcfcru-  habicu  &adu,ccmporalcm  habicu.qucrrL» 

tux  c.conttenior.:j.fJ.  vbi  D.  Ambroi  .agno-  cransfundac  inipfumlmperatorcm.currL» 

fcicomniamundana  Impcratoriscfle  c.10-  corona  confirmationis  illum  infignire  & 

lumus,t6.quxJ}.4.c^drunus,fi3.dtJ}.c.quoiure>  confccrare  folct, cap.pervenerabilcm,dcelett. 

dijl  S.  vbi  D.  Auguftmus  proficccur,nos  nul-  vclpocius  cumulac  cum  illa  poceftatc ,  quz 

lamrcmcanquampropnamaflercrcpoflc,  racione  elc&ionis  ancca  in  Impcraroris 

nifiaucloritacclcgislmpcracoria:.  Hisac-  pcrfonareluccbac.  Adhucconftabicnobis 

ccduncinfinicipeneDd  qui  ncganc,pofle  noftraenunciacio,quodfalremhocpracex- 

eo  rcm  dcduci,vc  quis  ica  in  libcrcaccm  vin-  tu,cumPoncifex  illum  confticuac  procecto- 

dicctur,vtImpcratoris  nomen&obfequiu  rcm&dcfenibrcm. 
non  Affno(ciX,g/oJJ./.LeneaZenone,C.dequadr,        Sexto  hocidcm  pronuntiatum  non_, 

prxfcrtpt.fr  in  c.pervenerabtlem,deeleti.Bart.  in  contcmnendum  dcfcnfionisadminiculum 

extratiag.adreprimendum,inverb.totiusorbu.i-  fibi  polliccri  potcft  cx  confiderationc  cap. 

dem  Bartxn  l.t. §.pcr  hancff.de  reivind.ideBart.  nuilajipntf.o}.  vndc  colligimus  monftri  lo- 

l.hodcs, num.7ff.de capt.  frptftlim. reuerf.y^ib-  co  ccnfendum cfle, fi quis  ad  illam liberta- 

bxs,  in  cap.  cum  non  liceat.  de prxfcript.  num.  16.  tcm  afpiret ,  qiuc  prorfus  illum  aflcrat  ab 

Hofl.inepcrvenerabt/em,dee/etf.Quc(caiuun-  omni  conftituti  principis  ditionc,  icafvc  *4 

curIoan.Andr.&  Anton.dcButr.Ang  t.hae  mcmbra  finecapiccfluftuenr,&informcm 

autemffMfcruit.vrb.prad.  ^lcxxonf.76xot.2.  quandam  fpccicm  prarbcanc  vc  «««t«A«  0% 

num.7Jcpaeeconfiant.inprinc.Ccrneusfonf.200.  cantur.  . 

voi.j.Socinxonf.27S'Volum.2.verfDec.  conf.}07.        Scpcimo.quod  cum  iurc  diuino,  narur^, 

vo/um.2.H)ppoUcC\Urftl.m/.t.c.dcrapt.virg.  fcnpcoiUapoccfta$C^fiiricolitccac,c|,prol 

hibcncc 
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hibcnte  roala  fidc,  cJmdLde  prdfimt.  admi-  fl.^.r.idcm  vtait.fcntientcs.quamuis  mi* 

hiculum  temporis  ad  infirmandam hanc  hidcaliis  rcgalibus loqui  videantur,  &a- 

potcftatem  nihil  poflic   Poflent  id  gc-  pertcdiflentiatRolan.a  NzWcinlocodbipfo 

nus  alijp  rationcs  in  tam  infigni  iuris  con-  duegdto.BAibus  in  trdftfrdfiript.j.p.f  p.prtn.q. 

trouerfia adfcrri/cd  hxc inprc,(cnria com-  2.n.4.rjrfiqq .  a pc rt c  dc fuprcma illa potefta- 

prchcndiflclufficiat.  tclmpcratonsloquuntur ,  itavtcxcauifa 

Non  dcfunt  tamen.qut  tantum  praefcri-  pfcriptionis  quis  in  totu  ab  eo  cximi  poflit. 
ptionidcferanr,  vthancipfam,  dequatra-       Harcopiniototau&oritatibus  fulca  fuis 

damus,poteftatemamputarc,&quamab  rationibusquoq;dcftitutan6  efle  videtur. 

lmpcratoria  ditionc  in  totu  cximerc  pof-  Nam  vt  omitta,  quod  hiftoriaru  monume- 

fit,  ficius  origovltrahominismcmonarc-  tanoscdoccant.nun^f  ImperatoresRo-  l7 

15  petatur.~f*  Dctcnduntillud  Oldradus  conf.  manorumitarerupotitosfuifle,  vtomnib. 

f i.Cardmatu  tn  ccum  te.d<  Jii. injirum.  I  ud.Ko-  regnis  &  prouinciis  habcnas  fuas  iniiccret, 

man.tn  rubr.  qui tdmittt ddbonorfoflcff.C.Nic.  cu  Parthosnunq  domarc  potuerint>  vtex 

deVbdU  intrdcl.de/uccejf.dbintejidt  foi.t2.vcrf.  luftino,Sabclhco,  Vclleio  Paterculo  &mul 

vtiimmUgtumdndimodusBdULtnc,'.dciudJ&  tisaliisclucct,  nullavnq  armaScythis  in- 

muUidltt,auotrcfcrt&rcccnfit.Td.inc.cunoHti~  tulcrint,  nulludeniq;  vcftigiumin  Indiis, 

tcjt.n.t*.deprjfir'tpt.  vbi  in hanc fcntentiam  aut latis  illis  ditiombus,  qutbrcx  A  i  h iop u 

procliuior  c(ic  videtur.  Admoucndi  tamcn  loannes  impcrita  r,  aut  nouo  orbi,qui  rcccs 

iumus.multos au&orcs  ab co laudatos, car -  ab  Hifpanis inuct9 cft, irapreflennt.Qrod 

dincm  in  quo  controucrfia  noftra  vcrtitur,  dcniq;  ipfi  Impatores  Lmcrcdtores.  C. dc  mer* 

non  attingcre  »cum  dealits  rcgalib.  potius  cdtorjtiu,  qui  imperio  coru  parcbant.pfcri- 

loquatur.quxFclinus  tcmcrc  cumagnitio-  bant.vt  Parthoru  finib.  abftincanr,ncq-,  vU 

nclupremx  poteftatis  cbm\(cct. Aymo  CrA-  la  comercia  vlrra  loca>quar  cade  1.  dcfigna- 

ttctJn trActJeantiq.temp.p.4 fct.mdtcrtd tfid,n.  ta  fiint,cu  illis  inftituant.  Probari  hax  cade 

7;.vbi  plunmos  ctiam  allcgat  quoru  di&a,  fcnt^ntia  poflct  iufta  crnfidcrationc  cdpi- 

fibcnc  pondcrcntur,  adprarfentcmdifce-  tuitin  Aptb.  7.  q.  1.  q,  Didacus  in  adueria- 

ptationem  refcrri  non  poifunt.  Bdtt.  L  tnfk-  rios  rctorquet ,  cum  fcilicct  fingula  aluc* 

mem.ff.dcpuU.tud.  dum  cdftituit,  regc  in  fuo  ariafingulos  duccs,qui  poflideanthabeat. 

\C rcgno,&aliosprincipes> qui  fuperiorcm-}*  Conrirmant hanc .(c\\tct\t\icdpitutu,innoud- 

non  agnofcunt,tantum  poifc  ,quantulm-  m*tf.&rtw/.cxquocognofcimus,  ctiarcges 

pcrator  in  (iio  impcrio.q,  ctiam  rcfcrt  &  le-  habcrc  ius  indiccndi,  vcl  ccnfum  cxigcndi 

quitut  $chtadctusinfio<rdct.feud.pyio./ecJ.t.  quan^&hoccapit.  potiusde  aliis  rcgaltb» 

»  33.R0l.i1  VAlLionf.t.n.t 9-pofl Angrlum.Paui.  de  intclligi  poflit,cu  Pcdagioris  factat  mcnti- 

Cajlr*  Brunum,Ripdm,C urttumiun.  Atix.  liojfi  onc.  Pugnat hoc  cade  cmin tiat it ) n c  c .per 

Soc.iun.adductos quib.  ddttcit  idem  Schraderus ,  venerdbtti,  q ui fitlftnt legtt.  quo  narratur  rc- 

Bdrbatta,So;mum.  Deciu,  Iafim.Rutn.  Bcrtrdn.  gem  Francia:  fupcriorcm  non  agnofccrc. 
Neutfan. Aymonem Crauett.Beitonu ,  AfcAv.cU-      Quarto  non abhorrct ab  hac ipla dcfini- 

mentJde.vt dityfinticnteseofdc /equtiurCfiifiufi  tionccapitulu  erfinece0.dedond.tntervir.rjr* 

Cdcherdnttsconf.2 7 .n.j; .Pdrtfcon/.tp .n. 4. Itb.t.  vxo r.admiilo intelleiStu,  que  glofla cide  ca- 

quitamcomnesgcnctalitcr  loquetcs  pof-  pituloadicribit.r  geHifpania:  incadeefle 

lentintclligifinepra-iudicio  iuris»  de  quo  caulfa,  vta  potcflatclmpatorisplanccxet' 

fcrmone  inftituimus,ne  (ccum  pugnat  e  &  fit  q,  multis  coprobat  ide  Didac.  Couar.^, 

turpitcrconfli£tarividcantur  iuxra  dcf  nl-  2fidrittcJ.cfeccdtu§.to.n.opofig/9.inc.Hddrf* 

tione  pontificis.  cxuin extr.de tc(l. q u o  cauc  dnwfy  dfi.Oldrdd  confdo .loonne Lup.in intro* 

tur.illa  curam  nobis  incubcre dcbcrc,  vt  q  ducl.repettt.de dondt.n  H.Cafrdr.Lufitdn.  L im- 

di&a mutuo  a fe diflidcrc vidcantur.conci-  pcriu.ff.de  iutisdict.omn.iud.Fei.  incxunoticedt. 
licmus  potius  ,§vtconftituamus,  quc  iccu  dcpraJcr.Anr.Cor/et.intrd€Uccxccil rcg.q.  104. 
pugnarc.Sanc  Cha(£iti.i»cdtdtogogtor.  mud.  Allcgatur  dcindc  in  jppugnationc  hui9  co- 
f.S-it  co(id.Vdfq.ttluJt.cotrouerf.c.  t.n.  14.  Dtdac.  clufionis  multa  argumcta  ab  codc  Didaco 
CouarJn  rcieci.c  peccatu.  dc  rcg.iu.tn  tf.§o.n.7.i»    Cou  a  r.  &  Ch  aflj«  cdtdtog.gior.mud.\a  CqJocu 

fin.Mcnoch.conf 2. nj 2.  vbi allcgat ctiam  C 1-  fup.  ailegdtis,c\\io breuitatis cauflale&orc  rc- 
dradum,  Curtium  \\xt\.cotifii$SMj6.  Albanu  icciflc  fuftcccrit.Quinto,c.M*/y  qxj0ifint 
tonf.62jt.34.  Socin  um.conJ.78.n.g6.tibj.  Rol.  L-gitimi,\h\  idc  potitcXjpfitcri  vidctfdeRcg* 
m y^Jfnfi.nj24  /i.Caftali» trtitf. de  Imf.   Anglia:  iuxuintcllcftu  gloflar &  doaoru. 
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i$2        Commcntarii  adLib.I.  Cod.TU.de  SacrofEcclef. 

Inhacigicur  opinionum  confli&arionc  fn.C.defa(rcfeccleftjrtbid.BaM.ejr*lii.ltg.i*be- 

non  facilcrueric,  quid  iecure  lequcndum  /7^C.<e^.///.vbicmnisauc>ores  a  me  dcfi- 

fit,cxpediuiflc.Sanecgoramarduam  &in-  gnati  Eart./.ntt//u;.C dccurffub/ //<£./*. aucto 

iigncmquarflioncm  maioris  momenticflc  ritateeiustcxtus  «/>./*/*<»//  dt  tur  mnun. 

iraruo.qua  vthumcris  meisconucniac,auc  Ntce/.£utrh.in  /ocoa  fttfona  ad/ecum  numj.Cy- 

faculracc  ingenii  mei  vircs  ipiius  &  mcrita  r.wJaul.Lajhttj.l.nt  Um.C.dcjun  mtrtnit. Fc- 

confcqui  poflim  Iraq; dcrerminarioncmi-  /inc.caujjc.m quaverj.  qutnto  declaratie.  de re- 

piius in  mcdiorelinquo,vcl potiusmaturi-  fcript.nu.17  Dyn.l.Jitxteto.jf.dtlegat.i.tjrtbid. 

ori iudicio,quod  dics & diuini numinis grc-  \^rAcx./,t.gl.Dtuu!.jj.dtftut.h*rtd.Lud.Rcm*. 

tiaadfern  porcrir,rcferuo.  conj  416.  qt  edindultim  PetriLucatdePtrm.m 

Plancne  infru&uofa  harc  noftra  di£  ltg2.C.quiitt(muntr.nenitc.feexcufG*iL/tb.2. 

fertatio  vidcatur,  confticuo,hanc  iuprcma  oljcruat.c.sj.nt  m.+Roltnd.a  V*li.cor>fil.s.  n.  2*. 

poteftatcm  impcratoris  id  iine  vlla  corro-  ve/i.A*tt.conf  6j  r.u.  1.  fr*neif. M*rttu<  qutfi. 

18  uerfia  compledii,*|"vcnulluscorumquino-  4]J Vtu tn m tin mun  ofininverb.in munttds. 
menimpenicx  concordi  coucntionc  am-  Plet.inl.Jiqu*nco.§.i.num,i4.C.vnde  vifafe.de- 
plcxi  (unt ,  quiquc  fub  vmbra  cius dclire-  cif.Pcdtn.ont.q.t.t:t.m.i.Iaf/(gficxtete jfdeleg. 
icunt.alpirarccoiuris,  dcquodududifle-  i.nvm.p.tj;  1j.Ccfol.ctrutel.e4.  N*tta  ttnfitf. 
ruimuspoflit,  nequidcinterpoiita  lllatc-  num.i.fi/tx*r,d.totftl  2S.mm.14.ti-Jiqq.veL 
poris  intcrcapcdinc,  cuius  mcmoriaobli-  i.Ruin.cetfil.4.npmcr.i7.F.tr,ric.*Ref(nth*l.in 
terata  fit,  quanquaqua  rarioncillud  vctu-  juafyt.epjifiudcs.ccnc/ujS6.  ntm.j.  And.  G*i/. 
ftas  contequi  poflir,  vt  totaminitiimemo-  /tb.ebferuat  2.c*f.$2.nu.27.  Fgidius  lhtm*t.  de 
riamdclcat,inhacdifc(  ptationc  nonani-  collc£t.%.noncrj/ani.  Confiimariharcfenren- 
maducrccjVtpoftea  rn  exceptionc  quid ftt  tia  poteft  p  rxter  legcs  fupra  allegaras  au- 
tem/erismen.oriam  nonextare,cxatT.im  cxle-  ftotitatckgisfrim*  C.vtntmintlicet.abimf. 
qucmur.  jfcctcr.jr.cxcat f.  /tb.io.  iundfaglofla,qucm 

19  Hinc  fconftar,  app  cllaticncm  ?dTm-  textumincoiingularcm  efleprofircturla- 
pcratorcm  iiue  tribunal  ipiiis  ccrrmenro  fon,  vtquiscogaturadcollationcm  pecu- 
prarfcriptioniscxcludincn  polfc,  vtin  au-  nix,quarannonar  caritate  inualefcencein- 
dicorio  Spircnli  pronunciatum  cfle,  difcr-  fubfidiamiliraria  cxplicandaficicem  quod 
ce cradidcrunc Mynfingcrus£<7//.  t.olfiruat.  c.2  deebfetu*t.  ieiun. iccm dicJ. i.decenjecratx. 
T^.GailpracJ.qu^/lJib.t.oljeuiat  tjt.  1  timer  11.  ftcut.c*p.quodt  encHlicitum,  dtreg.iur.ejr/2.  §. 
Henrtc.a  Rojenthai.injuajytopji  fiude/t  cepit.f.  tbtdemagitatumth ff.adl.Rhed.de wtf.cauca- 
concl.16.fub  /7*./.vbioftcndic  ira  c<  nrracpi-  cur,  quod  alias  non  liccac  cx  ncccflicate 
rcopumLcodin'.  ndmanno J5<?  .iudtcatu  licittnrc.  rcddi, ircm quod  lcg.fi  komtntm. 
fuifle.  Pari  raticncinfcrtur,r.<  r.  pcilc  que  trigefimayff.mand  comprchcndarur  procu- 
tribura&ccnfusablmpcratorc  dclcripros  rarorcm_,  generalcm  poflc  prohiberc  , 
rccufare.   Quopercincre  erum  cxifiimo  ncmanumiccas  illum  hcminem,  qucmci- 
indicnonem  ablmperarorebelli  foimidi-  bi  dederam,vtmanumiccercs,fialiquaiu- 
nc  circumftrcpcnrc  faftam,  maximeiiad  ftacauflacmcrfcricquarprobabilemhanc 
propulianda  arma  Chriftianisabimmani  prohibicioncrcddar.  PrarrereaharcDida- 
nofteTurcorumillafufcipiacur.  Qtamuis  ci  opinio  criaexalia  cauiTa  repclli  poceft, 
cnimillud  ncgarc  videarur  Didacus  Cc-  q>cumftaruaccalemfubdicumfubimagine 
uarr.  fiquis  coc<  mporis  praiidio  niracur,  prxfcriprionis,non  poflcabnucrcccnfcm 
cuius  fupra  mcminimus,  ramcn  cickm  hoc  auc  cribuca ,  is  ramcn  cxiftimec  ex  caufla 
aflercnri aiTenriri  non  poiTum :  quid  enim  bclli prartcr  opinioncm  cmergcnris impe- 
aliudhocrcmportsfuftragiumadfcrrcpof-  rari  pccunias  nonpofle,  paru  pcrpedens, 
iit,  quam  folerbcncficiumabipfoimpera-  appellationef  indictionis  huiusmcdi  tri-ar 
torcconcclTum/.£<>r/*r<\§.  duciwaqu* ff.de  but^contwctU.indic7i0nes.C.de*nnen.ejt  tri- 
aquje quetid.ejr <r/?.maximc  fi  illudindulgca-  <fr«/.vbiilludquoquc  obferuauit  Cuiacius. 
turlcgclata,quod  fancbenignam  folctrc-  /egemnesfedcm  tttul.  &  quamuis  hoc  argu- 
cipercinterprctationcm./;/?»^^  confiitut.  mcncum  non  viquc  adeo  vrgcac ,  cim~» 
princ.  v'biglej[.B*tt./ilbcr.  laj.tjr  alti.    Porro  indidcionis  vcrbum  larius  paccre  videarur, 

x  o  immunicas  "J  ccclcfix  concclTa  non  poni-  quam  cribucorum ,  camen  pondc  rare  de- 
gitur  ad  ea oncra,q  fi  improuifum  aliquod,  buerat ,  ccnfum  & cribuca r  o principalirc r 
bcllumcxarfcnc,  imponifolcnc,///«cc/./»  percinere,vtquisaducrfusbellimocuscp- 

porcunii 
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auth.quas  a&  quae  rcspraefcrip.aut  non  admit.  c.  9.  r/3 

paitunisfemuniatprxfidiis.  Enimucro.T.  quamuis  rcmram  expedite  non  explicct, 

Liuius  ti.tfuarumhijioriarummcmotixvto-  non  potcft  eadcm  L  rcfcrri  ad  illam  iuris 

2i  didit,  primumomnium  *f  ScruiumTul-  difpofitioncm,  dequa  cogitatumnoncft, 

iumregem  inftituiflc  ran  falubcrrima  to-  fed  potius  attributa  &c  pcniitarioncs ,  qux 

to  futuro  impcno ,  cx  quo  bclli  pacifque  in  fubfidia  bclli ,  &  ad  alia  oncra  ipli  Im- 

munianonviririmvtantea,fedpropoflc£-  peratori  neceflaria  eflcnt ,  vt  fcilicct  ca- 

*5  fioncpccuniarum  cius  obirct.  Eft  cninrf  rum  exactio nullius  tcmporisprxfcriptio- 

cenfus  pcrfonarum ,  &  rerum  cuiusq;  dc  -  ne  excludcretur. 

fcriptio./ 2. §.poft deinde.ff.de origJur.gfonatu       Ornando  autem  hanc  ipfam  concluiio  - 

quidecumlinguliciucsinfuatribu&:  clai-  ncnvfidncdumin  Imperatorc  confirma- atf" 

{enominafua,vxoru,hbcroru,  libcrtorum  to  &  coniccraroabipioPontificc.r./vr-i/r- 

pucrorumq;  fuorum,i  tcm  cuiusq;  xtate,  Sc  ncrabilcm.  dcctcft.  icd  ctiam  in  illo,  qui  ab  c- 

quam  orbis  regioncm  habitarctprohtcn-  lectoribusGcrmanixfolumdefignatuseft, 

tur./.^.0"i^^rwf/rbonorumvero,  cumu-  locum  habercftatuunt»  quodparuautni- 

depatrcsfam.  prxdiafuacum  vrbana, rum  hil, (i  adroiniftrarionis cauifam  &priuilc- 

rultica,  fcruorum  pccudumq;  numerum,  giorum  intucri  vciimus,inter  Impcratorc 

fundoruminllrumcnta,  fupcllcftilcm,pc-  confccratum  &:a  fcptcmuiris  elcCtum  in-  - 

cunix  dcniquc  numcrum  profitebantur,  rerfir,//*  DartolJnl. bcucaZcnone, dum  profi- 

qua de rc  copiofe  IC/ 4ff.de  ccftb.Dyonif.Ha-  tctur.non  cflc  fuu  difputarc,  an  aliquid in- 

Ijcarnafiib.^.Ttt.  Liuius tt.t.r.&jfi.  Drijcon.rjr  tcriit  mrcrlmperatorc  corona  ab  iplbPon- 

,    SchradJnfuutexkis.  Eftpru.rcrcaccnfus fo-  tificcinlignitu\&e!cclum,apcrtiusaure7» 

■M  lcnnisf  illaprxftatio;quamrationcprxdi-  extrauag.adreprimenduminverb.reges.Latd.cL 

orum  quic  quis  poflidct ,  in  xrarium  infcr-  l.bcnc a  Zcnone.  C.dequadr.prafript.nu.y.Ang. 

tecogitutt.i.crinipfotitut.C.ftneceufu  velre-  ttim.j.Speeut.dere/crtpt.  prajent.ff.  rationcau- 

bq.fund.comp.non pejjc,  non  ramen  llla  in  fi-  tem caujjx.  vcrfcrfunt htc  inargumentum,  v- 

gnificatione,  qua  vulgo  hcc  vocabulum  bi  multis  argumcntis  id  confirmat.Aw/». 

nunc vfuiparividemus,  vt  iecundum  cap.  K^iadr.tnaddtt.invcrb.clcctionc.ejrinvcrb.le- 

couftttutus.de rclig,do"n.rjr cap.rccepimusde pri-  gefecundavidequodnotatur.  In  hancquoqi 

uiieg.  CrexceJf.pr*Ltor.  intelligatur  ciTc  illa  lcntcnttaminclinarevidctur,  Sah  c.d.  i.ftn 

penfio,qux  quis  fibi  refcruat  i  n  memorum  num.^.cripoft  Cynum^  lacobum  de  xJstrcna,Go- 

cditx  libcralitatis ,  vcl  faclx  translationis  frccLcrmultosaltosinhanc  fcntenttamiandatos. 

quorundam  prxdiorum.vttalis  prxftatio  Etquamuis  ipfc  in  vtramquc  partcdifpu- 

mcmortz  loco  fcruirct ,  nam  &:  Zafius  or-  tcr,&  contrariam  icntcntiam,nc,vt  ait,clc- 

namentum  noftrx  Gcrmanix//£rp  fccundo  froribus  autlmpcratori  inertix  occaiione 

inteUectuumftngularium  cxp.j.  ncgat  vet bum  prxbcat,  multis  dcfcndat,  tamcn  ratio  ab 

cenfus,  hocin  fcnfu  latinc  accipi  poflc  :  illo  comprehcniafacilecoarguir.quoani- 

quamuis  cnim  illx  funCtioncs  que,  rationc  mo  id  fcccrit.  Nam  candcm  dcfcndit  Bal- 

pofleflionum  apudxrariiprxfcctos  expli-  dus intit.depaccconftant.§  .hoc  quod  r.os.  Arc 

candx  funt,  nomine  ccnius d.teg.z.Sc  non-  tin.tnproccmioinftit.num.7.  vbi talcm fentcn- 

nullisin  aliis,indigitentur ,  tamcn  hxc  i-  riamappellat  commune,&idemfentica- 

pfa  fignificatio  nihil  cum  fupcriori  cafu  rcs  rcfcrtlacob.dc  Jlut.Ra)  n.ini.priuatoru. 

communc  habet,  nifiquod  aliquam  eius  C.deiurifd.omnJud.HeJlienf.ejr  toan.Axdr.vit. 

imagincm  contineat.  Quibusbcncpon-  fupcr Specutaextr.de verb.Jigritf. Cerd.  Alexand. 

dcratis  ,  fufpeifta  illa  interprctatio  mihi  in  C.pcrvcnerabilem.§  quodantem.+  qutjlioni 

rcdditurquam  idcm  Didac.  Couarr.6c  rot  prin.cxir.quifcil.ftntlegit.  tAlartin.Laudenfin 

audorcs  iupra rclati  l.comperit.Cod.deprafo:  tratt.  dcprineip.  q. 27.  vbi  hancopinioncm 

*  J  i).CT40.annoru>r.-\ adfcribereconantur,  vt  communiter  rcceptam comcmorat.  Corn. 

accipicndus  fit  de  ccnfu,  qui  Ioco agnitio-  corJ1.veLi.Soc.conf.63.voLi.  Dec.  conf.194.  vol. 

nis  icruiat,  fccuti  traditioncm  dicli  capi-  /  vl  lhanc  fcntcntiam  quoq;  communcm 

tisconftitutus.Cum  cnim  cadcl.  nullacc*  dicitCatcll.  {Zottainmcmdrabilib.Juii  in  di- 

fus  mentioncm  faciat,fcd funclionu  publi-  (tionelmperator.Panormit. incxihti  dectcct.  & 

carum  &:  ciuilis  canonis,  &:  vcrbumccn-  etefii;otef?.num./o.  vbi  illud  cx  confuctuch- 

fus  in  illa  fignificationc  ,  quam  obrinct  ncadmiflitmtradit.o^/^r/^^/S^./irw 

in  ditt. cap.  conftitutus.  i  u  r c  n  o  (l r o  n o  n  fu c  r i  t  a  Zenone  nu m.  16.  p r X tc r  h  o  s  i d  c  m ,  v  t  a  i  t , 

cognitum  ,  vt  rccie  Zetfm  animaduertit ,  probantcsreocnfetChaflan./wM/tf/^.^r. 
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mand.sp.29.  confidcrar,gloiTam/»C4^.  legib. 
04  InnocentJn  capxum  Fcrrarien/is.  extr.de  con- 
jlttut.  ColleitJn  cap.  noftiin fin.  extr.  depojiulat. 
praiat.  ranor.incvcncrabilem.extr.  dcctett.OL 
drad.conj.16S.ejrconf.199.    Et  quamuisidem 

27  Chaflancus  contrariam  fentcntiamf  poti- 
orcm  duccrc  vidcatur ,  inferendo,quod  et- 
iam  cx  co  capite  Rcx  Franciarab  Archicpi- 

?  fcopo  Rhcmcnfi  inun&us  C;cfaf  i  nondum 
corona  aPontifice  donato,&:  iplius  lcgatus 
lcgatoCarfaris  pra:fcrri  debcat,multaargu- 
mcnta in  fulcimcntum  fu  x  fcntentix con- 
tcxcns,  aon  arbitrortamenfuturum,vt  rc 
bcnc  fubdu&a  qquo  e.ftimatori  opinionem 
fuam  probaturus  fit. 

%%  Namvt  mifla  f  faciam  quinque  argu- 
menta,  quc,  alacobo  dc  Arcna  pro  defentl- 
one  noftr.L  fcntcntix  in  mediumaddudta 
funt,primo  quodficut  matrimoniummu- 
tuo  confenfu  pcr&citur  J.nupttu.ff.de  reg.  iur. 
ita  quoqucimperii  vinculumclectione  fa- 

19  cta  f  contra&um  ccnferi.  Sccundo  quod 
fubrogatumcandcm  vim  &'poteftatem  ha- 
bcat,vt  id  quod  in  locumipfius  fubrogatur, 

lo  f  §fuerat.  inftitut.de aftxumfimi/ibue.Vcda.- 
rationcm  autem  Imperatotis  abElcctori- 
bus  Germaniac  factam  fucccflifle  in  locum 
impcrii,q*  qUis  a  populoRomano  cohicqui 
folebat .l.2.§.noutjJimeff.  dc  0rig.iurJ.1ff.de  co* 
ftit pr.%.fedtjr tpprmctpt.lnft.  deiurenat.gent.ejr 

5 1  ciuil.  Tertio  q,  antc  coronatione  frex  Ro- 
manoru  appellctur,&:  vcrc  fit.  cap.  vencrabi- 
km.de elecri.(jrcJnn$minedominiJtft.  2j.  rege 
autecflccoftitutum  ad  regcndos  popuios 
%bip(oT)cQ  >vt  inauth.vt proponatur  nomen 
JmpcratfiruJn verbo n.ox auctorc Deo.  Quarto 

3 1  quda*  illudobtincatinPapafvt  lcx  folaele- 
ctione  &  acceptationc  ipfius  fccuto ,  o- 
mncm  habcat  un isdictjonem , extr.  de  etec7. 
cJicetjUvitdndai  Porrovtriufqucpotcftatis 
bona  fit  co  m  p.ira  1 1  ox  ap.Jblita .  demaior.  &o- 
bed.qax  fufius  pcrfcquitur  SzlycJnd.t.fin.C. 
deauadricn.pra/cript.  noanimaduerto.  quid 
refpondcrepoflint,  adcxtrauag.  adrtpri- 

13  mendum^inverb.regei.vbi  animaducrtimus, 
rcgiam  &:  Imperatoriammaicftatemciuf- 
dcm  cflc  potcftatis. 

Quod  vfque  adco  verum  cflc  confti- 
tuunt  noftri  intcrpretes,  vtextrauagantis 

proximcicqucntis^iltf^^^^^pf^rog^- 
tiuam  ncmo  vindicari  poflit ,  nifilmpcra- 
tor  aut  rcx  Rommotum.BartoIus  in  d.  extra- 
uagJn  verbo  rebeilandonu.j. ejrdnteeum  Aza  in 
fua  jummain  tit.dd/egJuLmaieft.Cfidefr.  in  leg. 
4orumpatrimonia.num.iixap.deiurefifci.lib.io. 


od.Tir.  de  Sacrof.EccleC 

Cigasin  tracl.de  crim.fafmaieft.prficedjjuaft.i4. 
rjr  jubftit.de rebell.quaft.  iS. Captt.decif.i jfi.num. 
iS.ejrfeq.  GrammatJccif.i.num.14  ^ind.Sicui. 
conjil.  70.colujj.nUm.  4Q.  Brun.  conf.  2S. Belam. 
conftl.is  faclum  cHtaletnj.  collat.verf.t.  ^fiex- 
and.conftl  1^4.  num. i.  Sficin.c9nftl.t21.ini.tfil. 
Kying.cfinfU.227.Baid.cfinf.03.in  4.C0L  Atexand. 
confil.ijxolu.2.voL6.Afjitcrtxap.i.§.ejrb4>nacom- 
mttttnttumJn  ttt.qua /tnt  regal.num.is(jrnu.s$. 
Dec.c0nf.4is  jt.26.&ftq.  G/ojfin  leg.t.  m  verb.m 
vrbe.ff.ad/eg.  lul.  Mateft.  gloffatn  §.pub/tcaJn 
vcrb.  rcmpub.  inft.depub/.  tud.loan.  Faber.  tbid. 
Soc.conf.27s.n.2.cumplurib.fqq.  quos  omncs 
rcfert  &:  fcquitur  Dcci  jnJuotracJxrimJib.j. 
c.4-»  7-  quibus  adiicio M. Ant. Pcregrinum 
intrdtt:deturcfifci.ltb.).tit.S.nu.o.Anchar.conf. 
2S7.&tundc  Ancbar.conf.4jp  Ji.6.ejr 7 '.  Cotneu 
conf.96.vo/4jdcmquoQjdtcthdunt  vidctur  dtt. 
qutsquu.C.adieg.lul.matefi.  qua  in  folo  Impe- 
ratore,&  per  confequcns  rcgeRomanoru, 
&qui  ipfms  corpori  feruiunt.locumhabc- 
rc  prohtctur  \\i\.Chx.itb.$.Jentent.§ '.LJama- 
itft.nu  ii.Aiexxfinf.4fi7Jn6.Ang.Lfaliactter.nu. 
4.  Cod.de  abol.Socin.conJ27s.nu. \Mb.2.  &:  pcne 
omncs  Dd.quosfupra  commtmoraui. 

Scxto  idcm  multo  magis  prol  andum  cft, 
quod  cum  Romaf  caput  mundi  cenfcatur.  |4 
i.Romaff.admunicipaitejr  tbid.giojjaat^  a/ti  tn- 
Urpretts  /.6.  C.dejacrof.ecc/J.4fl.C.de  eptjc.  ejr  cle- 
ric.l.4.  CAe  oper.pub/.c.t.ejr  cfaerofancta.t  cd.  de 
Cfinftantindpoiitano  csenouantesxap.  drf mmui. 
difttnci.22.  &c  quiab  clcctoribus  Gcrmanise 
dcfignatus  cft  Impcrator ,  fitrex  Romano- 
rum,vtipfcChaifaneus  ,  &:  qui  contrarix 
fcntentiaraflertores  fiint,  ptohtetur,abfur- 
dum  iudicari  dcberct,  fi  rcgcm  Franciarre- 
giRomanorum  quis  prarponerc  vclir,  &: 
quod  abfurdius  eft,illi  dencgarcpriuilcgia, 
o  u  x  cartcris  regibus  infcrioris  gradus  mini- 
me  interclufa  funt. 

Scptimoquod  cumhaecipfaclcctioillu 
regem  Romanorum  conftituat,  &  iuspc- 
tcnda:  cpnfirmationis  atq;  confecrationis 
tTibuzt.c.vcntrabitcdetUc7.  profcctohacea- 
dcmt  prarrogatiua  cu  rcgah  dignitarc  con-  yf 
iuncta,cumulumaliquemadtanta:  cmine- 
tia:  faftigium  addere  debet,  vt ctiamfi  parc 
illumcum  ceteris  regibusconftitucrcmus 
minimo  momento  accedentc  ,  fplcndor 
tantx  fublimitatispluccrc  d(  bcat.  arg.tftg- 
tuimuf  .de  morit.  ejr  obcdntte .  l.tntici ff.de  vtrb. 
figntf.i.  So.recfintunc7f  ff.de hg  \.liX  vtdtgnit. 
fird.Jtruet.iib.r2.ap3.  cnim  rationc  conful  dc- 
fignatus  etiamfiinfcr-or  ordineantcafuit 
fct  omnibus  alii*  in  dicenda  fcntcntia 

prat- 
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prajfcrebacur,  vcviderclicecapudSaluftiu       Duodccimo ,  quod  nulla  videarur  eflc 

tn  coniuratione  CatiUn*,T tcttum  annai.  Ub.3.  v-  ratio,quod  lmpcrarores,qui  olim  illam  po- 

biilludlareecia  profcquicurluftus  Lipfius  tcftatemhabucrunc,vcfummumPoncihcc 

Bclgici  nominis  non  vulgareornamencu.  defignarcpoflcnciravcclc&iofineillorum 

Cu.  Ub.S.eptft.4.Alex.ab  AUxgenial.  dier.Ub.4.  aucloricace  fa&a  nullius  cflct  momcnti.  e. 

eap.it.  Eadcm  rationc  quoq;  &:  hic  infcren-  Hadrtanu4.cJnJjnodoxap.quiafancla.d1ft.43.  &r 

dum  cen(ctur,quodvlcraregiamdignicacc  qui  poftca.exvcro  rcligionis  &  humilica- 

hoc  addicamcncum  adicctum  pociorem  tis  ze!o,vc  ipfcmec  Pontifex  proficecur,  cle- 

cauflam  rcgis  Romani  reddcrc  dcbcac  ment.  Romanx  deiureiur.  &  conftaccvM^* 

O&auo ,  quod  quamuis  eleccio  cpifcopi  Ludouicut & capxonftitutus.  cap.  tibtdomtno.d. 

3  6  nonf  cancum cribucre folec,vcipfcadmini-  diftmc.  6). illud  ius  remiferinc,  cancumquc 

jftracionis  munia  &  idgcnusaliacxercere  fiducia:  in  Poncificiali  inccgricacc  &  inno- 

pofliccamcn  fi  inccrcapcdo  loci  hoc  fuadc-  ccncia  collocarinc ,  vt  ad  excmplum  Va- 

ac, hacc  ipfapnrogaciua  ipfi  non  dencge-  lcnciniani«/> j  eadem  dtftinft. (uacapica  illi 

t\ir.c.auaritu. & c.nikil.  deeUci.  vbi  Hoftienf.  fubmilcrinc  ,  &  vnccionem ,  confccracio- 

Innoc.  Panorm.ty  rdtqui.  nem  &  impcrii ab  ipfoaccipcrc  non  f  rc-  4« 

Nono  quod  cu  rexGallia*  &nonnulIi  alii  pucarinc  indignum  ,  fi  harc  ipla  humilifas 

37  tregcs^Dicx^QnSaPri^cr!Pnone>v<:^cori"  in  dccrimcncum  Gue  poccftacis  k  fublimi- 
fuccudine  pocius  adfcnbanccxcmcionem  cacis  ccdcrcr,  cumcaufla  ,  quarc  illud  fa- 
ab  Imperacoris  poccftacc  ,  iurc  an  iniuria  ftum  fic  dtct.  up.  j.  Valentimanus.  dtjl.  4j. 
nondifpuco,&  indc  cancufibi  auccoriracis  difercc  cxprimacur  ,  nihilque  ad  aliosre- 
infuorcgno  vindicac  circarcgalia,  vc  ipfc  gcs  pcrtincar ,  a  quo  anciftite  Impcracoo 
Impcracor  ,  quae  rcrum  abfurdiras  illam  conlecrecuc 

fenccnciam  confecucura  cft ,  li  hanc  tacul-      Dccimoccrcio,quod  cum  ele&us  Roma- 

tatemipfi  rcei  Romanorum  elc&o  Impe-  norumlmpcrator,  ftatimabArchicpifco- 

ratori  pr.tciderevelimus  ?  quem  idexco-  poColonicnfiCanccllario.pcrtotamltali- 

fiictudincpoflcfincvllaconfirmationcau-  am  coronarcgaliatq;  impcrialiexornctur 

croreftPanormir.r.»/M»./0.^&c7.&:quo-  &r  coniecretur,  nonpoflit  comparationc 

•    tidiana  rcrum  cxperienria  declarac  facla  Archicpifcopus  "f  Colonienfis  inferi-  41 

Decimo,  vrgcnt  omnia  illa  argumcnta  orRhemt  nfi  ccnleri,led  longc  fublimioris 

qux  fupra  propofuimus  in  illa  iuris  concro^  poceltatis  canquam  Elc&or  Cacdlarius.&: 

ucrfia,  anrexGallix,  Hifpaniar,Anglixica  pcrcofcqucns  fublimioris  dignicacisfi  co- 

iugum  Impcracoris  ex  caufla  prxfcnprio-  lccrario  ipfius  Archicpifcopi  Rhcmcnfis 

38  nis"j"  cxcuccrepotucrint,  vt  cundemran-  quidquamadpropoficumpcrcineac 

2uam  fupcriorcm  non  agnofccrcnc  ,  qua  Dccimoquarco.quodcucancofublimior 

:nccnciacircumfcripta,  reliquia:  ciuspo-  faliquiscenfcri  dcbear,quacoapftanciori  41 

tcftacis.falccmhancpra-rogaciuamdcfcrrc  &:emincnciori  quis  ccttumgradum  digni- 

dcbuerint  quas  in  conliderationc  cflcdc-  tatisaccipit,  vt  denobilibus  &  cquitib./» 

bcreedoccmurcx  l.eosquiey  l.maximarum.  traci.de nobiitt.oftendit  Earioltt-s ,item  Andr.Ti* 

C.deexcafat.mun.(jribidemgU)Jfai  Bart.Ang.lo-  raq.c.6.n.S.  clecta  Pontificis pcrfona ,  cuius 

tutJePUteat.t.fjr* Jf.rcrumamot.l.ft  vnus.§.  faftigium  interaliaita  cxccllcret,  vtmagis 

fcruus.Jf.dcqu*ft.gUJfaiDjn.Ioann.^Andr.  ^Al-  nd  poflet ad  munus  cofecrationis  fuo  tcm- 

bcr.PhiUpp.  Franc.  incap.decct conceJJum.de reg.  porc  impcndendu,nondcbetrcgia?vcl  Im- 

tur.tnf.  Andr.Tiraq.  in  traclatu cejfante  caujja  peraroria? maicftati  quidq^dcrogare  contra 

teJfatcffccius.Umit.iu&  16.  maximc  fi  natura-  tegythm  i.quoti ftuore.Cod.de legib.  fcd  potius 

lis  ratio fufrragctur.  vtidem  ^indr.Tiraquel.  fplcndorem adiicere. 
intodem  tracf.timit.3.  qua?  id  dicrare  ccnfc-       Dccimoquinco,  q,  fi  vlla  efTec  dubicacio 

tur  vc  inccr  perlbnas  ciufdcm  faftigii  ali-  in pfona  Impcratoris  elecri.fane illa  verfari 

<\u\si\tordo.d.c.inapibus.  -  nonporcririnplbnaabipfoPontificcccn- 

Vndecimo  pro  corollario  adiicio  cap.  ie-  firmari,moris  aurc  cfle  &:  cofuccudinis,  *j-vt  4  j 

gimus.dijl.c[uzc2\ieri  vidccuccx  ipfaclcdi-  moxpoftrtnuciacioncafepccuiris  fadalc- 

oncftacimf  aliqucmlmpcratorcmeflc  &:  gatiad  Pontifice  mittantur,  &abco  cofir- 

appcllari,  quod non  faccrcm ,  nifi  pcrpcn-  mationem  nominc Impcratoris  rccipianr, 

dcrcm  gloflam,  &:  multos  alios  magnam  ccflctq^hocmodoomncsillsdimcultatcs, 

vimin d. c.  conjiitucre.  qua:  cxc.vencrabite.  &  nonullis  aliis  fruftra 
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moucntur,  vthxfitari  nulla  rationc poflic  timus  aurcm  confuctudincm  vltra  multa 

an  priuilcgia>  dc  quibus  agimus.icem  rcga-  fccula  rcpetitam ,  dc  qua  locuplcs  ccftimo- 

lia  &  prxrogatiua  in  caufla  prxfcriptionis  nium  pcrhibcrc  potcft  Panormita.  c.  nihii. 

elc&o  Imperatori,  & cofirmato competac.  deelecJ.nj4.Rtph1teLFulgofJ.bene a Zenonen. 6. 

Ha&enus  rccognouimus  lcgum ,  cano-  Specul.in locojitpcrius dejignato ,  hac  lignifica- 

num  &  rationum  prxfidia,  quorum  fiducia  tioncm  pix.de  qua  mcntio  facta  cft,confti- 

hoc  ipfum  pronuntiatum  aflercndum  fu-  tutioni  cnbuifle,  vc  elcctus ,  finc  vlteriori 

fccpimus.  Non  cft  igitur,q>  nobis  iufcepcx  confirmationcf  impcrii  iura  adminiftrarc,  4* 

def  cnfionis  conciliu  cxtorqucat  ca,  q  loga  &  exercere  poflic.  Accedic  ratio,qux  ctiam 

fcricpre  fulcicdaconcrariafenreciaabeo-  in  prxlibatis  rcccpta  cft,  vtficonfirmatio 

44  dcmfChzfaneoincaPalogoglorUmundi.if.  vltra  montcs ,  vel  cx  longinquis  rcgionib. 

20.confid.in  vnum  congcfta  (unc.  Quamuis  pctenda  eflct,  adminiftratio  electi  no  lm- 

cnim  his  noftris  rationib.  bene  &  iufta  lan-  T>cdirct\iT;c.nthildee/cc7.c?  cauaritU.  eod.  tit. 

cc  fubduchs,exiftimemus,  corum  pondcrc  in  6.  fcd  quid  hxc  mouco  latis  ad  clidcnda 

afflicta  &  dcbilitataconcidifle,camen  quo-  Chaflanei  incencioncm.quod  poft  eleccio- 

niim  nonnulli  fcrupuli  adhuc  reftant,  &  ncmtiUum  regcm  Romanorum  cflc  fatca-  47 

ccrtamcn  cxordine  concrattum  vi&orem  tur.  Vndeconfeetarium  cft,quodneduilla 

fuu  oftendcrc  poflit,aut  faciliore  dirimedx  qux  alii  prinGipcs  &:  rcgcs,fed  cciam  pocio- 

concroucrfix  rationeinucnircoperxpre-  raiurahabcat ,  vtfupraoftendi ,  vtplaneno- 

tiueflc  iudicauimus,  vcfingulisargumcn-  duminfcirpoquxrcrevideamur,fihxfitc- 

tis  fingula  rcfponfaaccommodaremus.  mus  an  pcncs  illum  rcgalia  fint,  &  an  cc- 

PrincipioidemChaflancusincoviraco-  tcris  rcgibus  inconccfla  &  prxccdcntia 

fticuic.o^cxaminaciopibnxcle&i inrcgcm  ordinefirprxfercndus.  Eft prxccreabcnc 

Romanorum  percincac  ad  ccclcfiam  Ro-  pcrpcndcndum ,  quod  in  hoc  primo  argu- 

ma.na.c.venerabUc.§.verum extr.de elecl.  clem.  mento  nihil  videatur tcquirere ,  qua  con- 

Romani.verffrafatisJe iureiur.  &  non  folum  firmacioncm,quam  ftatim  poft  clcctionem 

examinatio,vcrucriam  approbatio&  no-  factam  Pontificcm  folcrc  impertiri  etiam 

mmacio ,  vnius  rei  ille  mcelligacur  efle  efFe-  fupra  cxpofui. 

tV\vrexelect.ionc  nihilpoflitnilicofirma-  Scrupuli  fccudolocomotiofTediculaipfc 

tionefccuta,  vcinplacis  ecclciix  ficri  ani-  Chaflaneus  fuftuliflc  vidctur,duinitioni- 

u\*d\ictt\m\is.e.nopdrc.qualttcr. dcclecl.ca-  hil, quam  confirmationcm  Pontificis exc- 

uaritUeodJit.libJ.  Hancdifflcultatem,fip-  git,Vtquisimpcriiexcrccrcpoflir.  Quod 

fona loqucntis  pontificis  intueri  vclimus,  autcm  confirmatio  finc  conlccrationc  & 

qui  de  propria  iurifdictione  fbllicicus  cft,  coronxinfignibusfieripoilit,  fatiseuidcn- 

tacilc  cxpcdircliccret,  fcd  quia  id  facerc  tcrzrynzrctcxctem.i.dciureiur.  &hisqmc- 

nobis  rcligiocft  :  idcircolongcaliccrfub-  morixprodidcruncBarcol./»^x/r4»^.4</r^- 

moucndam  cflTc  ftacuimus ,  non  rectc  fcili-  primendu  in  verb.regcs ctrca fin.fCaftrenfconfl.  48 

cctaprxlatisad  ipfumlmperatorcmargu-  J07.donatio.col.tMb.t.Lance/Iot.Laudenfintem- 

mcntum  duci,  cum  in  cauflis  ccclcfiafticis  plo  om.iud.lib. t.c.tMu.6.vbi  Cynum,Ioan.\^And. 

4f  omnc  poteftatem  fibi  vindicat  Poncifcx.  j"  Hoftienf.Oldrad.  &  plures  altos  huius  fententU 

c.Jignifieafti,deelectc.licct.  de  concejfprabend.c.  auclorescitat.  Quod fi  vcro  Chaflancus jp- 

fohu.de maior.cjrobcd.c.  cuncJaper  mundum.f.  nutiationc vnctionis  6:  coronationis  intcl- 

quaft.j.  in  tcmporalibus  autcm  rcbus  no  vl-  ligat  totam  confirmatione,  &  vrgcat  illam 

t  lm  id  admittendum  eft.  cap.nouitJeiudjjr  c.  fruftra  pcti  qux  fccundum  nos  concc(Ta ni- 

per  venerabilem.uuifil.fint legit.  quam  quoad  hiltribuat  autlargiatur,cufinc  hisinfigni- 

ipfi  illud  cx  pio  &  bcnigno  zclo  ab  Impera-  bus  aut  approbationc  adhuc  non  impccra- 

toribus,vcipfemccponcifcxi^i5rw.J^>rtiW,  ta,  iuraimpcrii  adminiftrare  poflit ,  pa- 

dcUtaeft.Qujodigicurprxccflbrumrcligi-  rum  confidcracc  rcm  ipiam  collcgifle  vi- 

ofaarrcdioneinductumcft.vcpontificcsil-  detur.  Non  animaduercic  cnira  quorfum 

lorum  pcrfonam  probarenc,confccrarcnt,  coru,quifcPoncificixpoceftaciinipfacon- 

coronx  infignibus  cxcolcrcnc  id  ianc  non  firmacione  •f  fubieccrunc.concilium  pcrti-  4  5 

poccfthabcrcahaminccrpreucionem.qua  nucrit ,  quodcum  fccundu  prodiram  cum 

confuetudo .  qux optimaiuris concroucrfi  ipfo homine  adfcctionem ad  diflencicndu 

inccrprcs  c^leg.cum  de  interpretatione.ff.de  le-  facilcs  icimn$.l.J7.itemftmens.§.principaliter. 

gtb.hu  denouo  c.wi.//.declarat.  Animaducr-  ffJerecept^rb.zd  imputanda  cius  rci  anfam, 

vcl 


Digitized  by  Googl 


1 


auth.quasadl.quaercspraefcript.autnonadmit.  c.o.  \{i 

vclfi  iUavitarinonpoflit ,  mcdcndum  in-   fcriptarcliquirSpcculator /»///.<&  r^.^r-f- 

cdmodis  q  difcordiaadfcrrefolet,duxerir,  fentan.§fi».verfitemquodobtentum.  ey-ibidem 
ad  vnu  confugicndum  eflc,cuius  au&orita-  Baldjn  addtt.LancelL Laudenfinfuo  templo  om. 
tc  omne  dilfidiu  coponi  poflit.*-g.c.  quifan-    iud.Ub.t.cap.t.%.i.q.4num.i:    Poflent  id  gc- 

ft.i.dtfi.6 V.Hinc glolix  tnc.vcnerabi/e.inverb.  nusalii,illique  qotabiles  erfcdus  comme- 

fxuere.Lancel.Latidenfjntemptoomjud.1.  t.c.t.  morari,  fcddumhxcmatcriafublimiorfir, 

§.2.a.4.nu.6.AIart.Laudetif.intrac7Jeprinctpe.  &  pcriculofior,quam  vr  facilcattcntaride~ 

q.6 .  memoria-  prodidcrunt,  idq;  argumcn-  bcat,fupcrfcdendum  cfle  cxiftimo. 

tis  ciufdem  textus,polfe  Pontificem  difli  •  Quem  colorern  tertio  loco  fux  cnunti- 

jo  denrib.  *j*  intcr  fe  elcctoribus,  fi  par  vtriufq;  ationi  obduccre  idem  Chaflaneus  conatur 

fit  numerus.cui  velit  cx  duob.  clc&is  grati-  nedum  obfcuriorem,  quam  vt  vir  tanta:  e- 

ficari,&ira  natainccridii  flammamextin-  ruditionis  illum  adhiberc  dcbucrit  ,  efle 

gucrc.  Quod  fi  adprobatio ipfius  Porificis  oftcndam , fcd  qui ad  primam  luminis  illa- 

nil  aliud  pofletaut  cople&crctur,  fanchic  tione  planc  facdfere ,  &  dilabicogarur,air, 

ta  fingularis&  infignis  cfte&us  pftareno-  Impctntor  t.beneaZenone  C.dequadrten.pra- 

bis abimpreflioneipfius  Chaflanci  poflcr.  y?r/^/.negatconftitutionem</.&g*/, & priui- 

Sedcumtrahosfincsrcsipfanonvcrfetur.  legium  lbidemcomprehenfumf  locuha-  j*, 

nonnullosalioscfte&usfubiicere  no  pigc-  bcre  ;  quam  a  tcmpore ,  quo  imperialcs 

bit,cumfintcaufl^cxquib.  denegan&ab-  fufcepit  infulas,  confequensigirurcflcvt 

rogari alicui  imperii  faftigiu  poflit. cadapo-  idcm in  aliis prxrogatiuis  probcmus. Quid 

fioUca.de fintent.fjrreiud.in  6.  faciliusprofc-  qu  t  foimpenum  ,  quodexiucceflioneipft 

t\o  eri t.id  antc  probatione,^  poftca  fcciflc,  Iuftiniano  quarfitum  cft  cum  eledionis  nc- 

cum  difficilius  quid  rcfcindatur,  q,femcl  gotioc6munchabcr,&coronationcPon- 

voluntatc  alicuius  conftituerit,q  improbc-  tificis ,  non  negamus  nos  omncs  Impera- 

tur,ab  eo  qui  nunq  aflcnfurh  accommoda-  torcs  diadcmarc  rcdimitos  fuifle.  fed  illud 

ucntarg.c.quemadmoduJetureiur.(jrd.c.vene-  aiTerimus,  quod  qui  dies  fuit  diadematis 

rabitc.de eteft.  Eftdeindc&tcrtiuscfteftus,  fumcndi,  idcm  quoq;initiumdedcritvni- 

q,poftconfirmatione,fiImperatorrcnun-  ucrfx  potcftatis,  cumregium  nomcinlm- 

tiarcautlmpcratorio  culmine  abdicarefc  pcratoribus  tunctcmpons  incognitufuc- 

velitq,  non  po(fitilludfieri,nifiaudoiitate  rit,  conftat  autcm  noftrumlmperatorcm, 

Vontiric\s.Bart.l.fin.C.dedcfenfirxiuitjtrg.leg.  &  fui  Imperii  rccipereinfignia,  &  deinde 

pen.ff.deaff.prsf.Iafljnord.ff.deiuriidicl.omn.  coronaab  ArchicpifcopoColoniefi.  Ccr-  . 

ind.nuji.BofeOufdepoie/f.Impjic  Papa.§.vttimo  tum  aute  eft  q>  quod  quo  repore  floruit  Iu- 

dtcitur.nu.s.cr2s- PartfMPuteointraft.de  duetl.  ftinianusatq;  rerum  porirus  cft.Pontificcs 

lib.7.§.mortuo.Ub.$.Lanccllot.  Laudenf.d. cap. /.  fnihil fibi in conferendis infulis Imperiali-  5 j 

Itb.t  § 2.0.4  num.io.allegat.  capitulum.t.de  re-  bus  arrogarinr,cuiusreifides,vtexBlondo 

nuntiatjn 6.  Quartus  effeft us  eft,quod  cum  &  Platina  in  vitis  Pontificum  pcri  poflir  ira 

infignia  fint  notar  &  mdiccs  digniratis,qui-  fane  illud  liquido  apparere  potcft,q,  Impc- 

busquis  pr^fulgeat,vtconftatex/./»./. dt  ratoresPontificctrenuntiarinr,noconrra  54 

off.proconf.c in  honoremdeauftir.  dr  vfu pall.  c.  e.cu  Adrianm.  difi.63.  quod  iurc.an  minus  fa- 

antiqua.de prtutleg.  &  exeetfpratat.  &  tanto  il-  chim  fit  non  difcepto,q>de  eade  re in  tplacet 

luftrioraillacflc  vidcantur.quaritoabcmi-  Ltnbemta  authent.  mgrtffi.  koc  ttt.  copiofius 

ncnriori perfona  jpfcc~ta&  lmpofitafunt,  tra&cm.Incadimcaullaeflevideturquar-' 

f 1  vtfupra ofienfum cft,  f  exiftimetur  ad  decus  to  pctiturn  adminiculum  ex  c.  venerabticm. 

imperii  pCrtincrc ,  vt  poft  dupliccm  coro-  §.verum. tn  verbxbgendum  m regi  vel Inpcra- 

nam,  tcrtia  Pontificis  manibus  infignia-  torempoflmodu.de  eltct.  &  e.mnommedcmmi. 

tur.  verf.eligaturautem.ej; futurus  Imperatordifi.tj. 

Quinrus  efTc&us  cft ,  quod  in  fignandis  ite  clem.Roman.de  tureturjn  verh.  tgo  eum.  rex 

litcris,& fuo diplomatc alia formalmpcra-  Romanorum futurus Imperator.  Contendire- 

torvti  folct;  antequam  coiona  cxornarus  him  horum  vcrborum  conccprioncm  Co 

fir,  quam  poftea,  rt  audords  funt  Corncus  redirc ,  &  efficere  vt  Impcrator  dici  non 

confi.i77.eol2.vol.i.Phibpp.Fran.infin.lib.6jn  poflit,  nifi corona  ab  iplo Pontificc coro- 

verbo  data  ,  qui  tradiderunt!  Imperatorem  natus. 

anteafignarefigillo.pofteabuila  aurca.  A  Primum  cnim  Chaflaneus  illud  con- 

quaob(eruationealierianoavidentuf,qu£  cedatncceflc  eft ,  quod  cx  ipfa  elcdione 
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fiat  rex  Romanorum ,  quo  conftituco  con-  de/tg.j.  aut  potfcflio  quaefita ,  cum  illa  reti- 

fequens  quoq;  eric  cotcntionc  faftigii  facta  neri  non  poflit,/.  non  vidctMr.22.ff.de acq.vcl 

interaliosrcgcsprimas  partcs   Romano  amittpoff  itaquoq;Elcchis  Imperatornon 

nomini  debcri,  cadcm  ex  cauiTa  in  hac  ipfa  intclligatur  talis  eflc.quod  cius  potcftas  cx 

coparacionc  fublimitatis  cxccllerc.  Dcinde  rcprobatione  Pocificis  adhuc  pcriclicctur. 

circumfcripca  illa allcgacione,  q>  loqucntis  d.c.vcntrabilt.  Dcindc  fi  admictamus,  cicra, 

pfona  poflic  effe  fufpctta,pfidium  paratifli-  pnjiudicium  tamen  ipfius  vcriracis,  nd  eflc 

t  miinobisadfcrrecriafupra  adduclainmc-  que^mperacorcmj"anrcconfirmationc,ica  57 

'  diumconfiderariopotcft,q>  fciLcofuctudo  {ancnoharqueconccdamus.ncceflariacflc 

quantavimclccliop  fcfolahabcrcdcbcat,  confccracionem,&coron«impoficioncab 

aperircpotcrit,cufignificatio  cuiufq;  no-  ipfo  Ponficc,quaru  vna  princrc  videturad 

minis,cius  auctoricaccpotiflimu  nitacur.£  gratiamfpiritualemconfcrendam  ,  altera 

Labcoff.deJupeff.teot.lMbroru.§.<p tamen.Cafftus  ad  maiore  pompam  &  gloria,  finc  qua  Im- 
ff.de  lcgxt. 3.  Ccrcu  auce  eft,  poft  clc&ioncm,    pcratorium  nomcn  proculdubio  ratum  fit. 


:  p  argumcca,  q  fupra  prtmo,  fccu-    inccrprecacioncmf  gloffx.Lomnes.Cdefei 
doSc  cercio  loco  atq;  fcqucncib.  coprehen-    inverb.no/irieetiam  diebus^uivcl  lucis  aufpi- 
di  ,ncq;  dcrogarc ,  q,  dicacur  fucurus  Impc  -    cia,vcl  orcus  Irapcrium  pioculcrunr,  no  in- 
racor.illud  enimcopcinec,  q, ad pcrfc&io-    eptaefledicamusdu impcriu  ex  quo  quis 
ncmhuiusfaftigii&:  potcftatisilla  defintq  diadcmatcinfignituseft,origincmfumcrc 
fupra  commcmoraui.  Vndcqucmadmo-  conftituit,camcnfimcmoriarcpcrere&iu- 
dumnupcia:ex  confenfu  depnelcnci.veru  diciopondcrarevelimus.qfupradeluftini- 
5  5  macrimoniumf  conftiruuncAg.  nuptias  j*.    ano  Impcrarorereculimus,cadciuftioricx 
jf.de  reg.iur.rjrLquifuerit ff.di tcondtt.rjrdemon-  cauflainValcnciniano,Theodofio,&Arca- 
jtrat.  camc  fi  nonnullos  cftcclus  fpcdcmus,    dio  admittcre  debemus,  quippe in  quib.ni- 
dcc\i\\b\isinc.expubiicoideconittr/.contugat.(^'    hilclcctiovindicarir,  can$|adnucincogni- 
cdchtum.de bigam.no  ordx.pen.  defecund.nupt.     ta,aut  1 1  illa  elcctio  vocanda  fic ,  cum  toti- 
polTcncccnferihuiusmodinuprixnoncfle    us  populi  aut  magiftratuurrL.  confenfu 
contradatautmatrimoniumcdftiruiflc.co    quis  Impcrator  falutatur  ,  &  Impcrii  in- 
modoetiamlmpcratorfccundumcfte&us,    fulisdecoratur,  nonabnuerimcx  co  tcm- 
quos  fupracdidimuspoflct  intdlligiadhuc    porc  impcrii  nomcn  &  maicftatc  illos  ad- 
idemnon  habcrc.  Neq;enimmouu  illud  eptoscenicri.'porroaucloritasp6tificishis 
cflevidctur,vtlccundumdiucrfi)scftcclus>  fceptraobtinentib.mhilhabuit,q>maicfta- 
modo  quid cflc ,  modo non  cflc  dicamus.    ti illorum adfcrcrcc.  Quauis cnim  Valcnci- 
Hinc appellacionc cpifcopi modo  dicimus    i\izt\\is,vtvidereiicet c.).difla)j.  cx  propenfii 
j  6  illum  non  contincri,quiconfccracusfnon    inrcligione  volutatecotenderir,  vttalisin 
fit.c.eamtederefcript.ejr tbid.Abbas inpri.Fel.n.    fedcpontificiacoftirucrcrur  cui  capita  fua 
z, Ioann.K^And.t^iftcharan.rfr alii.capit.tamli-    fubmittcrc,  &  ciusmonita,  fitanqhomo 
'  teris  dete/iib.Bald.inproamio.  Decretai.  gloff.in    dcliquilTct.vcluc  curatis medicametafufci- 
verb.  PontiJtcatusjnproctm.clemcu.  modo  vcro    pcrc  poflct,tame  hec  vcrba  no  co  ptinet.vc 
dicimus  illum  comprchendi,^^?  in  cUm.r.    Romanx  fcdi  quicqiurisdictionis  inlmpc- 
de  re/crtpt.rjr  tb.Abb.  Rota  de  off  deleg.decif.vlt.    ratorc  tribucrcr ,  fcd  vt  in  fpiritualibus  ta - 
Abb.inc.atjiclerici.§. deaduluriis. deiud.Fei.in    lcsnanfcifci  poflct  antiftitcs,  quoruindo- 
c.cumte.n.$.dt  refcr. ido^  argumcto  £.2. detras-    ctrinaatq;  intcgritatc finc fcrupulo acqui- 
lat.epifcep.c.tranfmiffam.  cumgloffa  de  eUclx. cit    cfccre  poflet.  Quod  inde  euidctcr  colligi 
eic  eo.de  eUc7Jn6.Hucpcrtit\ct,q^qu2tJitio-    porcft,quod  non  dc  Romano  ,fcddc  Mc- 
ncideflcnodicicur.quodmanfurunon  fir.    diolancnfi  Epifcopo  mencionem  fcccric 
l.nonqi<ocun<Lmoda S2.de Ug.t.  aucinpoccfta-    Non  igicur  cuincicur  cx  vcrbis  dictoe  leg. 
tcm  domini  rcs  rcucrfa,quarcxcauflaaucl-    omnes.  Cod.  dtferiis.  ad  nomcn  5c  maicfta- 
]\t)0tcW\.L4§.tuncauteff.devfurpat.&vf*eap.    ccm  Imperatoriam  coronam  Pontificiam 
aut  dommium  traftuliflc ,  qui  id  ad  tcmpus    ncccflatiaeflc,multo  minus  adminiftratio- 
{cccxit.Lcuquis)S quijiatu  ltbcru.jf.de/olur.    ne,cu  afeparatisnihilredeinferatur.  Vnus 
ejruberat.zut  datum  non  cflc  quod  cx  caufla    cnim  &  idc  adcus  in  Impcraracoribus  Con  - 
zufcmyottit t.qui cortcubinAf  20.  §.fth*rttff.    ftantinopolitanis ,  aut  qui  antc  Caroluna 
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primum  rerum  poririfunt,  omniaimpcrii  Romani  nomen  fecerir.  c.Hadrian.c.infyno- 

5  *  mrafdeferrc folcbar:$uiscriamemoriare-  do.cqutafanc7a.dif. Oj.Dcindchac  fenrentia 

pctamus  inrerCe/arem  defignatu.&ipfum  ca  rcrum  abiurdiras  confequcrcrur.q,  anrc 

Auguftum,  multu  difcriminisfuifl*c,lcdid  LudouicumPiumnullusreucralmpcrator 

dcmuobrinebar,  antc^Auguftus  fcfcim-  exttriflct,  quippcquia  Ponrificchancpo- 

periali  faftigio  abdicarer,  aut  in  fara  coce-  tcftarem  non  acccpcrinr. 

dcrcr,vt  in  Dioclctiano  &:  Maximiniano,^  Tclum  feptimo  loco  excuflum  iamdudu 

viui  Cxiarcs  &  fucccflbres  dcclararur, ani-  rctudimus:rucn.  illud  q,  impfcclu  cft,nul- 

maducrtere  licuit.Logc  igitur  alircr  ele&io  lum  adfcctu  parere  porcft,  cu  rradamus  dc 

noftrx  xtatis  coparata  cft ,  vt  fcil.  ftatim  ex  toto  integrali  q,  partc  aliqua  principali  dc- 

jpfadeiignationc  quisnancifcaturiuraad-  ftitutum  i\tt.fiisquiquadraginta.§.qu*daffjul 

miniftrationis.  N6  igitur  dici  porcft  impe-  LFalctd.oj  lane  hic  dici  non  porcft.fi  illos  cf- 

nucarcrcoriginc  ,  cu  adco  hrmis  funda-  fetfuslpcdtcmus,  quiclcdioniacccptore- 

mctis  nitatur.  E t  hoc,  il  fpc&emus  illa  iura.  fcrn  pofsut.  Di fficultas  oCtauo  loco  cxcita- 

q  regalia  vocam*,aliasq;  progariuas.Quod  ta  facile  &  cxjpediru  cxirum  inucnicr,fi  nc- 

li  vcro  inrueamur  illos  eftecTus ,  dc  quib.fu-  gcmus  hiG  duos  cffcgradustvtjup.oftedimut, 

prameminimus,qui  fcil ipfi confirmarioni  autfi  fint,regia  poteftare  folam  omnia illa 

&  coronx  Ponrificixacccptorcfcrri  folct,  c6ple£b,&prxftarcq  iam  dudum  in  corro- 

aliudforraflc  ^baripoflct,vtfcil.antecan-  uerliavocantur.  Quodautcnonoptcxitur 

ecflamfacultatc.vcldiem  iuucxcrccri,  aut  pmature  quc  iurifdi&ionismuniaobire.an 

60  locum  habercnon  poflint.  Quarationcf  tCQiUana&usf\U.obfiruare.§  fi.ff.de  offj>conf 

vidcmus  cpifcopum  elcctum  quxdam  cx  autantejjadminiftratio  ipfidecrcraiir.//?. 

clc&ione  fibi  adfcrerc ,  vt cjtihit.  deetecJ.  ejr  C.arbit.tutel.  quid  noftrx  enuntiationi piu- 

tb.Innoe.Imol.Panorm.Lancell.infuotempIo om.  diciiadfcrrc  poflit, non  animaducrtimus: 

iudMb.2.c.y§.t.q.4.n.2.CaJfador.intit. depra-  cum cx his  q  ia fxpe  inculcamus,  conftct, 

bend.decifjS.Pbilip.Franc.cquaJit.de etect.inf.  imperarori  elccto  ftarim  exercitiu iuris  im- 

pofiglojfam&altosabcoderclatos.  Plura  autcm  perialis  copcrcrc,  ldcoq;  nihilprxpropcre, 

cx conhrmitioncx.nofii.deetec7.rjrc.auaritid  illum vcl agerc  vclinftiruerc,  vtilludappa- 

eod.titjn  6.Panor.d.c.nofii.  Bertachxtn tracldee-  rcrc  potcft fubdudtis  illis  rationib.&  ad  cal- 

pi/cJibj.p.4.2J)rinc.n.j.rjr  feqq.gl.&dd.c.  qua-  culum  rcuocatis,quas  in  defcnfione  noftre. 

to.6jMfi.&ibtd.  Archididc.  at%  Card.  &aliiitt  fcntcntix  longa  fcric  confcruimus. 

bcisfupradeftgnatis,  nonnulla  deniq;  exipfa  Quxdcindedecimo.vndecimo.duode- 

confccrationc.c./r4^/«/J^i«>. deeleft.  &  ibid.  cimo  contrarixopinionis  fundamcnra co- 

gUff. Panormit.& aliidoclores.Bertachi.d.t^.j.p.  ftituuntur ,  languidiora  profe&o funt,qua 

prtnc.Lanceltot.Laudenf.m tempto.om.iud.  tib.2.  vt  tuto  aliquid incdificari  poflir,aut  pr^rer 

cap.$.§a.qu4tfi.  6.  vt  fcilicct  poffit  confcrrc  ca,  qux  fupcrius  propofira,  fuam  confura- 

iUa,quxfiintordinis  ,ita  Imperatorcxipfa  tioncmacccperunt,  quidqua  adferrcpof- 

elec"Honc  plut imum  fibi  adicr ibcrc  poteft,  flint,nemo  milcs  eftfinc  ftigmate,  antequa 

nonnullaex  confirmatione,aliadeniq;  cx  ftigmata  rcccpcrit./. exexeo.  ejrl.JiTitio.Li. 

inun&ionc  &  coronae  collgfonc.  fiigmata.C.deFabruenftib.  12. itcm  confirma- 

Scxtum  argumcntum  i^us  Chaflanci  tio  tribuir  plenam  poteftatcm. Jf .tnterim.  de 

4 1  "f  fubmoucbitur,fi  ncgcmus  Impcraroriam  defenfor.ciuit.cnm  Cxfar  careat  nominc  Im- 

maic/ratcmexconceflionePontificis nafci  pcratoris.carcrcdcbct & cfTe&u. Lanutlo.C. 

atq;  origineducerc,  fcdpotius  diuinonu-  deferiu.Si cnim  diftinguedocxfcquamur,q 

mimi  acccpta  rcfcrendacfle.vt  de  hac  re  fu  poreftas  fir  ele&i  Impcraroris ,  q  cofirmati, 

pta diiTeruimus.  Si  cnim  Pontifici  vtriufq;  q  dcniquc  inundi  &  corona  mfigniri,  nihil 

rcgnigubcrnaculaaDcoomnisbonifonre  pcriculi  nobis  abhuiusmodi  imprcflionc 

&cparcnteitaconcrcditafuiflcnt,vtImpc-  cflcpotcrit ,  &tandemilludcfficicrur,clc- 

raror  finc  ipfius  dcfignationc  nihil  poftct,  &um  Imperarorem  mcrito  omnib.aliis  re- 

falfa  ca  foret ,  q  dc  potcftatc  ipfius  Impcra-  gibus  prxfcrendum  efle  fi  dc  conccflii  aut 

toris  antcLudouicum  Pium  mcmorix  pro-  prxccdenri  ordine  &  iurc  tradtcrur ,  &:  pcr 

ditafunt,  vtncdumquidquamptxfidii  ab  confequensetiam  illum  habcrcomniarc- 

ipfo  Pontifice  petcre  coadus  fucrir,ad  hac  galia,  lllaq;  beneficia.qux  vlli  rcgi  aut  prin- 

dignitatc  adferendam.fcd  potius,    nomi-  cipicompctcrcpoflunt.  Hxcq;  dubitatio- 

natio  ab Impcratorc  fa&aratum  Pontificis  ncm  nullam  omnino  habcbunt ,  fi  confir- 


Digitized  by  Google 


160      Comment  ad  Lib.  I.Cod  Tic.  dc  Sacrofandc.  EccleC 

macio  ipfms  Poncificis  cicra  confccrario  -  Z^/rf.^.^.^j^/^^^^ 

ItcmaUC  coronxm^pohuoncm  accepcnr,  rud.omn.,nd.n.,Ant.  deButr.L.pcrLu  de 

vc  fllud  mdubicanccr  adhrmac  Barcolus,»  H^^mSm^j^^^^ 

T         W^  VetreZ«-'»fi»-  40* -4S.DCC  .cif.27l.„;i \.Mcnoch.conf.Lu  „ 

Oldrad.conf.fSo.  num.  ,4Lancellot.  LaudenJ.  ,n  Dcc.confjS.n.  j.  Henr.  a  Rofcnthal.  tnlua  fynolr 

fuotempUomnttd.rap.,^,^        vbtre-  feud.cap.s.cone/uf.,..n.f.  Dtdac  C.uJr  tnrc^lt 

probantet.Hqc  funcqux  in  cocroucrha  adco  &  l,b.commuLpi.S.conch.n  }  vbivtl  cr  hn 

lubnca&pcnculo(a,&anoftnsinccrprcu-  «omnonnullof^uc^te^ 

bus  non  bene  rummara  diilcrenda  cxifti-  dcnf  Ancharan.  Ioann  Monachum" 

mau1.ordoauccmparcicionc  inft1cucuscx-  Caccialup.  Bcrcachm.  S.gnoroL Rc^b 

poiccrcvidecur,  vc  qua  prxfcripcione  auc  Curc.Bcrcrand.  Croc.  &  nonnullos ahos' 

quaco  ccmpons  mccruallo  quts  aha  regalia  Moucncur  ad  ica  pronunciandu  autto 

tfa  adcju.rcrc  auc  m  fe  trasferrc pofl.t  f  q  (ane  ritazccfupera u,bufdal.dcvcrb.f,*n,f.  vbi  P6 

ocnc  mhmta  (unc &pro  mh*m  parre  recc-  ufcxfin  funlrionibus,  qux  quis  ninofccrc  >4 

iencur,,* /^r^quorcrclrnpoflunciu-  folcccx  caufla  ccflbrx  pubhcxfcfunraci' 

ra,q  vcriancur  arcaauftoriraccm,qinctr-  velrarioneuanhcus,  qux  ipic  quidama& 

pomcmarrogauonc ^.^.mdada  pcdagia vocac,  irenJcialm*  S 

^r^TTS  dinc»^^'4«^5cuiusn6cxcc  mcmor  a 

mrcft.cucnd^snacahb.A^.^.^^/  rat  cum  .     fa  J~ 

£fe      milm,X n°c"cmi«*tu«* Conccir°-  Wdubicandum noneft qu  n 

M,r^mcadcmcauflafuncccflcrap  Impcraroris  bcnefiao  idmcroducipofli  ? 

bhcctecuucaus,/^^^^  AaWww¥^,c,42S 

"    ^«^.^^2,  au.dtbid.n.utur%g.  bemJktum.fJZ7fii^ 

.TflaCl  /?ntCntIXmC?rnaCrimma1^"  W-Fulcmhaiead^opL^ffi 

lacj/.^/^xonccino  .mmunicaus,  ^  „f A  *°STJ' 

gf^^f^w^incipc.  fiadfanuminccllcaumrcuocccu  Dc£ 

*3  ccsaahuiusiuus  cohrmauonc  iufficcre  f  minibmncmo(bcuercpoccftlnmImpc« 

ccmpus  cuins  imcu  mcmoria  exoleueric,  toTc.^Mfmir^MU9timwmf.de2^ 

^<^ffij"gf***  ,.Raphael.  itb\,l.ftauuplr MuiLJd.ttt.VotH^ 

O^^J^PeJ^^D^  tantommpomt  fpacioaquamdu^eur v Uf 

^^^Ar^iUThf^  inicladcriuandis  ex  omnluquicacc  e^u 

dectfo,r,S2.I^  r^^f^^^^m{^\^ 

ir,n,7^ynfccntj.obf,9M^  fi  priuilcgiomftruftus  id  fcc fcc  JS /t! 

A^^JJmi^^M^O^jm^  mngancur  cumL,$.perm.ttttur.cumfeaa  cod 

^vcrfi^jec^e^^^t^  f     fum  non  £  «1        t  unq.  * 

C.nouav,<hgal,atnfl,t.nonpo  fSaljc.  BaUJ.d  Juftinianus  0Sia  fua  fcccric  ouibu»,? 

w™.cMmmfaAbkjmc*m*.*r*  aoriocemfJlpeSi  Shftrf 

frVj«.MPffi4.Fto.B^^M. ,  dcdacum  hocmu^eri,i„^KqK 

^frli^r^^T^  incerfecoherercanimaducrrcren  o  dmc 

^Zt^T^t    "*-f$*M  contcxcvcnU,.C.devet.  tur.  enucUnft  tuTL 

^^^And^Je^Juf.  ^.noncftcrcdcndum^cumanceade 

2^«^«.f^  Pubhcaaquamencioeflccfaaa.nunclrj 

reg*Uanu.H.&i7.Pr*pof,t.md.c.^  iubiiccrc  volucrincde  priuacaaauafolum 

^#*C^/^.^.Gnfa,  Sumdec«menm.maiL^Ti£a£ 

^^i*/.o^.^.  ?uraacc,qu*hocto&ctKnra^ 

^p^JW^Mj^i&ft.  fingamusinacquifitioncaquxduausmri. 

CrwA^ulJemff.4.W*tw  t+itcm  uati  requiri  tepus,cuius  cxordii  obliuio  ob- 

conf4.nj.Curt.,un.mtraa.defeud.p.i.a.i.n.g.  l^(czi^otr.Lz,C.deferm^aa:irtauUd,utur 

M.,1n:on.Percgr,nM  ^ftferuit.vtndJada^ 

num,4  Cha^muuUggl^j^d,nS.f.  dcm  enuntiatio,q,tempus.  dequotrafla- 

i^^Mrt^jutHAngd*.  zu  m',tancu  faciiltatcfuacofequacm^defendi 

poccft 
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V0ttttJfin.ffdeaq.pluuiaLarcend.L2.  §.r.  eod.  vericacis  longc  aberraflc  cxiftimo,  q,  cum 

Mj.vfum  aqtu.Cdcdq.diUf.  quz  oftcndunt,  inccncio  principis  iurc  fundata  fit,  didi  tc - 

vetuftaccm  tcmporis  poflfc  darc au&orira-  poris  pfcripcio  requiracur.r.  i.deprafir. in  6. 

tcmaquadudui,quicxpublicopctatur.Vt  tcncrc  auce  principis  inccncioncm ,  coftac 

igitur  noftris  intcrprccibus  id  iurc  concef-  exc.vn.qudfintregaL&focuJupr.  aUtgatis. 
lcro,<£  ccmpus  a  nobis  definicum ,  hoc  po-      Non  dcfunc  dcinde  alia  argumenra,  f  q  69 

ceftacc  fuacomple&atur,  italanc  non  puco  in  hanc  fcntencia  adduci  poflinc,  lcd  vcrcs 

fecuram  cfle  appcllacionis  racionem, dum  canco euidcncius  illuftrari  poflic,  longc ma- 

pcrfuafibncm  legis,que.  indeexfifterc  folcc,  ions  momcnci  qusftionem  prcuertendam 

praricriptionemindigccanc.  Cxcerumcu,  duxi,an  fciliccc  ccncum  annorum  prxlcri- 

vc  lurisconfulcus  rcfpondic//. ff.de/upel/ei7.  pcio  hoc  iuris  largiri  poflir. 
Ug.yCai  imperitoru  mucec  aliquando  figni  •      Hac in  difccpcacionc  animaducrco ,  no  70 

ficatione vcrboru.itavcciroriusfJciac, no  tvn^auta^crfi»ntcrPrecem,(cdpencinfi- 

magnoperc  conccnda:  id  camcn  admonc-  nicos  in  hanc  fcncencia  difcodcrc,  vc  fi  non 

bo,diucrfam racioncm  cius  rcfponfi  fuiflc,  maiorem/alrem  q  paria  faciac poccftacem, 

t| ad huc applicari  poflir» Cum  cnim lingua  huic  praefcripcioni accnbuanr-tyw*. wut.de 

lacina  florcrcc  ,  &  propria  fcde  in  Icalia  &:  probdt.§.r.verfiquidfitefies.  lnmcx.  veniemxoL 

mulcis aliis locis  habcrcc, illa confidcracio  2. verfduunt  qutda.de  verb.figntf.Ant. de Butj» 

mcrico  admicti  dcbuit,  fccundum  fcntcn-  cjjuidpernoudU.cotu.  4.  verj^uaro quahter.Do- 

tiamHoratiL  mtn.4nc.i.fidqudrit.tLapusdeprdJcr.in6. &tb. 

Multa  renafientur,qud  iamceciderexddent^  Anchdrxoljm.verfqudrit  etiam.RoU  ValUonf. 

JOuj nunc funt in honore vocabulafivckt  vfistt  tf.vol. 4-n.7-&to.Crauctxonf.io.n.n.id:  Crauet. 

Jj>uepenesimperiumefi,&ius &  norma  Uquedi.  %ntrac7xUantiq.temp.parte4.§.abfi>tutisn.2.  & 

Hancautcfaculcaccmnunccemporisno-  feq.  confticuic  cciam  minus  tcmpus  luffi- 

nullis  tribucrcmaximc  illis,  q.in  rationc  c-  cere  lMcnoch.c0nfi2.nuj0S.Aiex.  touj.16.  m 

66  mcndatc  loquendifvcrfacinon fint.no vi-  caufik&titevertenten.iif.offdu.Cacheran.confi 
d co ,quo iurc poflic,& finc piudicio lcgu.de  34.»-3P-dtbJ.fin.C.de iurudic7.om.iud.  BarJjn- 
quaru  gcnuina  inccrprecacione agiciir.Pof-  fdmeff.detubtiejudjn f.  Matth.de Affiiff.  decifi 
fectamcn  au&oritasiuris  canonici  &  vfus  2S4M.4.<yib.Cdfir.VrfiU.n.s.Capit.decij.4.n.2T. 
tabeUionuidimpecrarc,  vtinftrumcnrail-  TheJaur.deciJ.Pedemont.ja.  n.4,  ver/Jedquonta, 

67  lorum,&:  coriucntioncsf  ab illis  confcripte,  Cephalx$nfjs2.n.4o.Socxonfit27J^J.Tibcr.De- 
fecundumfigmficationem,§cifdcmincer-  tianxon(joi.n.6.&7.Fran.Burfatxonjj6o.nigt 
prcrib.familiarc  eflc  videmus,  accipian  tur,  Socinjun.conf.6Jt.to.v9L3  Curt.tunxon/oo.n.21 
&  exculacio  legis a  nobis  addu&ac  eo Dtine-  Frd.BdJb.2.p.\.p.prinjj.6.n.24.CepoL intract.  de 
ac. Cui  adiicid LUbroru.§.<p aute.Caff.de Ugat.  fimit.vrbs.tf.verj quandoaute.6uid.Pap. conf. 
3JjudeLaminu.§.afina.ff.  de  fund.  tnfiru£f.&  tsojj.s.&dextJs7}.n.j.Ftorian.Lfiruitutes.ff  de 
infirum.Ug.l t.&ibiverb.ingt.inverb.  circuco*  feruitjo.3s.Bertrajonfj2t.coi j.verjjepusdecu* 
Untiu.ff.de fluminJ,Labco ffJe JupetUtl.  leg.  iusinitio.voLs.DeafiT hobf.43g.At.t.Cdbr  com. 

Nonmgitrnc,Ayrri.Crauet.tf*>^4/»./.  optn.bb.sxoncLt.njS.  vbimulcoshorumrc- 

fccutu  au&oritaccBaldi conf.i42.antiqjqudfi.  cenfet  Mc n o c h  .arb.  qudfi.  hb.  2.  cafu  icrtio 

ub.».&eonf4f9.verbareJcripti.coL2M.t.  cxifti-  pofi  Cyn.&Bald.  &  CaroL  Mol.  ab tlio aUegatos, 

marcad  eociliandam  hanc ,  dc  qua  cradla-  §uis  mco  iudicio  tcmcrc  comifceac  tcpus 

mus,/ccuritatcniiexiftimarc  quadraginta  antiquum  cu  tcmpore  lmmcmonali.  ran- 

annos fufficcre.fi fcictc &paticcc principc  zJeroLconfts4-n.7.  Huius  fuxopinionif ,  qui 

huiusmodi  iura  quis  cxctcucrittargJ.omnes.  folidum  fundamcntum  tradcrcr,ncmincm 

CxUprdfcr.trig.&quddrag.an.c[\iA  manifcfte-  adhuc  rcpcri.  Sunc  tamcn,  qui  pr.t  t  xanc 

tur  omne  ius  publicu  &  priuaru  huius  cem-  rationcm  tegufin.Cde/arofeccLo^  longiffima 

Soris  dcfinitione  fubmoucri,  &  q,  fccundu  hominis  vita  vno  fcculo  tcrmincrur.  f  Aym. 

o&rinaBlit<)\iltuitatio.§.ear.rerff.depubti-i  CrauetjntrattxUantiq  temp.m  fulcimcritlim 

ean.&vec7sg*Lcoti(ictt  immunicaceavc&i-  nuiusfenccnririquodconfuctudo  Vclpre- 

gaUpftandociustcmp6risfufFragioftabili-  fcriptio  imriieitiohalis  riiinor  fit ,  &  non 

ripoftc4  ijbaruncpaflim  alii  inccrprctes,  tantumpoflit  quanruriiccntcnaria^addu- 

vtAUx.coJj6.n.i7.ver/jxonfideraturM.s.Ruit  cit  glolfam incxumio 'istnverb.  centum,  dt 

$(mf.2toMjoM.t.Parificofj!9.nJ.Didacjnc.pop  prajcr. q  neget  pc  r  pi  obationcm  tcmrcris 

fijfirr.§.*.nJjUregjurj»4.  Sedillumafcopo  cuius  mcmoria  non  cxtct ,  impleri  partcs 
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i  p  I  iu  s ,  qui  dc  ccntum  annis  docerc  debc.it.  Primo  quod  i.comperit.C.deprafcr.30  tjrW* 

IncandemientenciamcicacLupumc.  x.  de  annor.  iccunduminccrprccacionem,  quam 

prafir.in tf.Gemmi.arq;  Lantranc.idemde-  cidcmlegimulcifadfcribunrcaucacur.hcc  /4 

fcndences,dcinde  k\cxznd.confgof.Ub.2.n.  iura,qux  regalia  vocamus  cuiuscunq;  rem- 

12.  poftloannemablm.abeodemaddudu.  poris  prxfcripcionc,  elidi.aucinahucrans- 

Quarto  confticuic  vim  in  illa  argumcntati-  fundi  non  poflc.  Si  cnim  illud  in  fu nch  o  n  i- 

one ,  quod  ii  idem  poflcc  prxfcripcio  ccm-  bus  &canone  ciuili,qux  alio  nominc  ve£h- 

pocis,de  quo  cra&amus,arq;  cencum  anno-  galia  vocancur,  obtincc.cur  idcm  non  pro^ 

ru  prxrogatiua ,  non  fuiflc  diucrfis  nomi-  bauimus  in  rcliquo  iure,  quod  eande  pror- 

nib.  diftingucndzs  Jfiide.C.de  codicil.  Quin-  fus  racioncm  habct. 

to  vrgctabfurditatem,  quzhancfencencia  Sccundo  commcndat  bancconclufio- 

confccucura  eflecquod  fciliccc  laici  &  alix  ncm  conlidctAtioct.deprafiript.in6.  q,  quo* 

ccdefixinferiorcs,melioricodicioneeflec,  ciefcuq;  pra?funitioiurisaducrfctur  inccn- 

quam  ccclcfiaRomanaSexconcgacnobis  tioniipfius,  quicx  caufla  prxfcripcionisa* 

commicccndumcflc ,  vccumlexipfahanc  licnaappctit,&infederiuarcdefiderar,ne- 

prxicripcionemnoncxxquccaucpre.ferac,  ceflariam  eo  cafu  cfleiilam  temporis  dcfi- 

intcruallotemporis ,  cuius  initii  ncmo  rc-  nicioncm,quxfe  vlrrahominummemoria 

cordecur ,  vc  nos  propria  aucloricacc  fup-  cxfer iz.cr.deprafir.in 6. Racio autem illa  po- 

plcamus.conrra  l.fifirmm. §.  non  dixit  Prat-  tiflimum  confidcratur,quod  is  in  mala hdc 

tor.jf.de acq.velamtt.  hared.  ejr  t.  vn.  §.  vbi.  C.  vcrfan  intclligarur.  Quod  autcm  prxfum- 

decad.toU.  tioiuris"f  oppugnecincentionemillorum,  7S 

7~-    Diuerfx  autcm  fcntentix,  quodf  centu  qui  hanc  prqrogariuam  fibi  dcfpodenr,ap- 

annorum  prxfcripcio  non  poiiic  fuftinerc  patctcxe.vnico.quatfint.refaU.qMmwHs.fi.de 

munus  huius  bcneficii,dc  quoagim9,  funt,  fiuminj  2Jf.de  adopt.tototit.C.  de  his  qtti  venit 

Cardin.i»cfiditigenti.iKji».<jribid>teUn.nu.i2.  dtatJmpct.l.refiripta.  Ci  deprecib.  Imp.  ojfer.no~ 

de prafir.idtFeii.tn c.adaudientiam  n  tj.Parifim  uei  qutb.mod.naturalxfjic.Ugitxjquo adtransU* 

c.curnnobisnu-  eo<Ltitx/epr*fir.Hiftan,incfer  tionem.de off.UgatixJnter cortoraUa.de translat. 

vejira4.de  ionat.intervirum  ejr  vxore.  Rutxonf.  pral.  l.2.C.noua  vef/ig.  infi.mn  poffex.fi dt/igeti. 

66.n.22.vol.3JtlUgatiabx^ntQnioGabrieU.qui-  deprafiriptx.per  venerabtlem.qut  fiUtfintlegit. 

bus  adticio  Paulum  Parrfium  conf.i.lib.4.  n.to.itt  vbilnnoc.  AntJe But.Panorm.  ejr  aUi ^yikxan, 

Vidac.  CouarrJn  reU c7x .poffeffor.  §.}  .n.  s.p.2 .  A-  /jtaiuratrter  §.  r.infextafall.  Decian.$  2S.n.2.So* 

lexxonf.t6.n.  i6.Ub.$.praterea  loan.  Garzian.  in  einxonf  $6jium.6  .volu.2.  Etquamuisinftari 

trac~t.de expenfc.0M.32.item  Lnd.  Molin.  depri-  qucac.falccm  ciculum  hoc  conciliare  polTc. 

mogen.  Hr/pan.c.6.n.6o.  (3-61.  Wcfcnb./tb.confi/.  dx.t.deprafir.in  6.  rcfponderi  poceric,  id  £ - 

zxonft4  ».2sJtemIoannemAndr. c.  1.  deprafir.  bandum  non  eilc  cum  lex  nominacim  40* 

in6.  quiciufdcmquoq;opinioniscflevidc-  annorumprxfcripcioncm  damnaueric,  vt 

tur,  dum  ad  huius  cemporis  idoncam  pro-  d./.comperit.  C.  deprafcript.30.tjr \40.annor.  aut 

bationem  rcquirit ,  vt  nullo  modo  conftct  cum  agicur  de  graui  prxiudicio,  in  quibus 

deinicio.  vtilicaspublicavcrfarur.  Hincquoqscon- 

Quorum  fcntentia  non  dubicarim  pri-  .fe&oriu cft , vc in cauflis & rcgionibus, qui- 

ori  aiicrcioni  prxponerc  &  cum  veriorcm,  bus  Poncifcx  fibi  rcgalia  aflercrcpoflit.ca- 

73  tumetiam  racionimagis  "f  confentaneam  dcmiurisdcfinitiominimcrefpuatur,  vttu. 

e/Tcaflercrc  Quauis  cnim  ab  hac  partc  ftct  dc  cencu  annis  docuifle  non  lufficiat.  Quae 

pauciores.indcvcronumeropluresjtamcn  cxpofitio  fubucrtit  prxcipuum  Crauetts 

non  exiftimaui,mihi  rem  eo  deflectendam  fundamcntum>dum  in  ablurdicatc  canram 

eflc  vc  rrcqucnciam  aliquid  pcrperam  fcn-  vim  conftituit,  quxhocmodonullaintcr- 

tientium,  mihiprxire,  autprxiudiciiloco  ucnircpotcrit. 

habcndam  eflc.ftatucrcm.cum  ex  c.ego.difi.  Tertioconftabirhuic  enutiationi  rnaior 

S.&i.nemo.C.de  fint.ejrintertocut.omn.iud.c-  auaoritas,ficxcutiam9vim  atq$  verafignit, 

doccamur ,  non  multitudini  furfragiorum  ficationcfillorum  verborum,quibusculc-  f  6 

rcm  commitcndam  efle ,  fcd  lcgib.&  racio-  gcs  noftrx,tu  canones  vcucur.q,  fcil.du6tus 

nibus, quodapcrtcctiam  conhrmat  Iufti-  aqu*,cui9origomcmoria  exceflit,iurcco- 

nianus t.2.C.devet.iurxnuct.  Moueor itaquc  ftituti  loco habetur.  /. 3.  §Juttm.  ff.deaqua. 

ad  poftcriorcm  fcntentiam  prxferendam  j/w///^^.itcq,h^ciufatucvcdicaripotc 

«  rationibus  &argumcntis ,  qux  fubiicio.  rut,cu cxantiqua cofuctudinca teporccu- 
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iusnoncxftaememoria,fuerintintroducla,  nariaprxfcriptionc,vtipfivocant,prorfus 
cfuperquibufdamydeverbfrgnif.o^uib.^n&oti-    obtcnt  atq;  conuellit?  dum  in  ccritu  annos 
tatibus  rcfpondent  ea ,  qux  coprehendun-    vita  hominis  prorogari,  &  ctia  vlcerius  pok 
tutc.t.deprajcrtpt Jn  6. & 1.2.  Jf./.jT.  itemLabet  fir.&pcrconlcqucnsmcmoria^llorum.quc; 
4ttjff.tUaq.plu.  arcend  fanc  li  conftet  de  ini->    oculis  vfurparit.  Cum  itacp  ICcus  pronun- 
tio acquiiicionis  vcl  quafi  poflclfionis ,  non    tiet,vlrro  hoc  rcquiri  vc  inrerrogetur,nu  tx 
animaducrtimuc,  quomodo  quis  cum  fide    aliis  quid  acccpcrit.q  illud  vidiflcnt  aut au- 
veri  adfcrcre  poflit,fui  iuris  nullaoriginem,    diuiflcnt,idq;  in  infinicu,  fanc  non  animad- 
de  qua doceri  poifitexfifterc  Quamuis  e-    uerto,quomodo diucrfx partis aflerroribus 
nim  initium  vlcra  ccncum  annos  repccatur,    fua  dcfcnfio  coftare  porcric,du  hac  inferio* 
tamen  fi  pcr  rci  euidcntiam , confcifionem    rcm  ellc  c6ccndune,cj  cchcurn  annor.  defi- 
aducrfarij,iriftrumenca,  vcl  ccia  ceftcs  ( non    nicionc.  Nos  n.  non  negamus  ficri  pofTc,  vt 
enimocs  incra  ccncumannosmoriuncur  )  hocinrcrualludcquodiifcruimus,cirerio- 
conftarc polfic de primordio  rei, quo orc iri    rc ccpocc circumfcribacur, fi llla  rci  codicio 
hxc  vcrba  prorumpcrc  poccrimus, vc  profi-    fic.vt  ad  paucorum  notitiam  permanct,  vt 
tcamur,nulla  eius  memoriam  exftarc.JSane    poftca  illud  exfcquemur,fcdhoc  fcrendum 
T7  non vno in Ioco  f  admoncmur,  vcrborum_»    ncgamus,quod conrendant illud  ccntu  an- 
^roprictatifcruiendumeflfcncqivllamillis  norumipatiumcxccdcrcnonpofle. 
vim  infcrendam,  I.4  jf.de  Ugat.t.  Lquod  confti-       Quinco ,  non  vulgare  pondus  hic  noftrc. 
tnt umyff.de teJiam.mttttJ.fi aUiffJe vfufruct.Ug.    dcfinitioni  adiiccrc*  pocuic  ab  iifdc  adducta 
iLabcoffdepupiS.UgJneutriffJebonjiuth.iud.    raciocinacio,qper  violacionem  in  illos  rc- 
Vendjtlias  tji  .debriutUoxredtior.l.nepoi  Proculo,    torqucmus;  quod  fi  idem  poflenc "fccncum 
ff.de  verb  ftgnif.L quidquid  afiringentUfff  des    annoru  prxfcripcio  &  tcmpus ,  cuius  inicia 
verb.obt:g. l.fiitaJiipuUtusfum StUbumfeoduit.    prolixx xtacis  curricula  fui  tulerir,  cur  aliis 
l.no»sUterffcUUg.).cuminfinitisaBis.  arq-,  aliis  nominib.  &  verhis  infignirentur? 

Quarco  vnius lcgis  auccoritatc &  impc-    dXcum idtm.cJecodicit.  Volucriit  igitur no- 
cutocam  aducrfariorum  phalagein  impel-    ftrxlegcs.vccudiucrficrTcctu<huius  noftri 
lcrcvclctiam^ftcrncreliccbit,fiillos  mc-    tcmponsdeprchcndcrctur,vt  abillapfcri- 
miniiTciubcamus  formx,adc|  hxc  proba-  ptioncccncumannorum.dequa.W/ 
tiofaUigaridebeat,quxcumnon  obfcuris  ftcrof.ectU(.l.6  fivfK  fiutiwffdevJufr.Ug.no* 
Vcrbis,fedplanccuidcnrcratqjctiamingc-  minequoq-,diftingucrerur. 
genuofcaPauloIC.depingacur/yf  arbit.zS.       Sexco  hilciri  hxccadeaflerrio  porcft,c£ 
ffdeprobat.  ilhusvcrbafubiicio :  Si  arbitera-    iidcmintcipretcs  in  produccionc  tcftium, 
ntmaduertere  debcat,anopcris  facti memoriarx-    quidehocccmporc"fdepofiturifunr,rcqui-  80 
fttJjoceiqHarendumcft^naltquismcmineritjd    rantad  cii.s  coucnienrem  probationcm,  vt 
opwfaclumcjJc.VzuXusumocummarbitrioqu*-    in  plura mc.  ra>potifl;mum  autquatuor, c- 
ritttr,memortaftctt  operis  exftct ,necnefnon  hoc  iusformadcducatur:Primo,q,tcftcsfintad 
quaritur,numahquUmeminerit,quodiefaut  quo    minus  54-annorum,&dchis  qux4o.annis 
tonfuUfattttmfufcdnttmhocaliquomodoproba-    viderint,  tcftificcncurjdeinde  quod  ccftes 
ripofft,quandotdoputfactumftt,&hocitafqued  neceflariodicanc.communcmopinioncm 
C-ra>cidUerefoUntf  lr  »a«t«  cnim potest  hoc  me-    cflc.quod  dc  c5trario  non  exftat  mcmoria. 
moria  noteneri.intra  annam  {pttta  ]factum:cum    Tcrtio ,  quod  tcftcs  ica  fcmper  vidcrinc  & 
intcrim nemo ftt corum.qmnumincrit^quibtis co-    audiucrinca  fuis maioribus.  Quarro, quod 
fulibusidviderit.Scdcumomniumhacestopiniof    nunquam  fuerirobferuarum  concrarium_». 
nicaudiuiffefnecvtdiffe,cuidopwpret,nct^exeis    Dc quibusloachimus  Mynfingcrus  cent.  /. 
Mtrdtffequt  vidtjfentfaut audtjfcntf& hocv  fiute,    oif.30.  copiofe  autem  Anton.  Gabricl  com- 
ftmiiiter  furfum  verfumaccidet,cummemoria  0-    njuniumconcUib.s.c.t. n. St. &no$  infrafuo  loc» 
periffattinonexftaret.  Quiddilucidius,quod    adamujjimdifceptabtmus.  Si  igitur  hanc  xta- 
adnoftramdirimendamcontroucrfia  atti-    tcmin  tcftibus  rcquiranc,&  prxcerca  exi- 
nec ,  profcrri  a  IC  vcl  in  cerramen  adduci    ganc ,  vt  dc  auditu,dc  communi  opimonc, 
poiTet,cJlcxcuius  verbacxhibuimus.  Dum    quoddeconcrarionon  cxftacmcmoria.ee- 
'cnimreprehedit  Labcone  lC.exiftimantc    ftimoniumprxbcant)idc]-,vacillarc ^pnun- 
ad  probationcm  ^ppofitq  clauful»j  iufficcrc,    tiet,vel  vno  mcbro  hui9partitiois  dcficicte, 
q,  inquirar,an  aliquis  memincrit,  q,  illud  o-    qua  f  rotc  tande  aflererc  poflunt,  no  noccrc 

Pus  ta<2:urafit,ecquidc6mcncumdccentc-    fideinuitocoftct,q,vltra  oo.ann.rcpctat'. 
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%  i     Scptimo  cofirmant  hanc  noftram  j*fcn-    poris  inuoluta  atq;  op  pr  c  fla,  no  n  patimr  ra 
tentiam, quod iidcm intcrprctcs ad  inrrin-    vcritatcm illuftrari,& prxfcriptionem  ccn- 
gcndainhumfmodiprobationeconftituat,    tumaonorumcum  fupcrioricafu  ui  dubio 
poffc  doccri  dc  cotrario.Ioan.  AncLGcmin.    coftitucndum  Ct,iufta  rei  primordia  fuiflc, 
&Franc.f. /.»./;  tUprgfcJn6.CrMu.2f.jf.frtn.    fecundumca  quxcomplcxifurousySr/r**.*. 
q  6  t:.2 7.  Specu/jn ttt.de frobat.§.  1.  verf.  quidfi    n.7.  Poftcriori  autcm  cafu dc  origine,&  eius 
tcfies.AUx.confiljsMb.^.vcrfjecundo potclt  re-    vitio  plerumq;  faciledoccn  pollc,  no  quod 
fl>onderi>n.37.(jriS.  Curt.iHn.c6nftl.174.xol4. Io-    oculis  candcm  quis  pcrcepcrit,fcd  quod  cx 
feph.MaJcard.  concl.  i+i.  n.10.  CMatth.  Wefenb.    rclatione,  vel  litcrarum  monumcntis  illud 
hb.i.confil.i  2  .n.36.x_AUx.confi6  nj7  M.s.glofi.    probari  poflit,&  imtij  mcmoria  cruu 
in  c.i.in  verb.mJt,deprafcriptjn6.FeUnin  cxum       Ha&cnus  cura  municndi  ea ,  qux  pofui- 
nobu,n.7.defr*fcrtpt.  butrtm  mc.fcrucnit,de^    mus nos  iolliciros  habuit.r  Jiquii  cft,vtque. 
cenfibu*.  abadueriariisvibratafunr,rclarecudarous, 
O&auo  huius  infpeclionis  cauflam  vd    quodvtordincadfcquamur,non  putamus 
8*  illaconfidcratioadfcrcretpotent,  quodfi    fnobis  magrtopereconflicUndumjCum^ 
poft  ccntum  annorum  prxicriptione  appa-    dcfinirionc  lcgis  a.C.de/acro/.ecc/cJ.  Fatemur 
rcrct  dc  vinolo  initio.q»  tunc  futurum  lir.vt    enim  felicc  m  ludican  illum,qui  ad  centim 
illaplanecorruav.c««i/w^^i'^r<f/fr^.//44^    &plures  annos  fpiritum  hbi  bcncficio  Dei 
Alexandro&CraucttaintclUctumdrtbtd.FcUn.    datumpropagarepoflir,f./Jf<r/ ^rf^/.^  Ue- 
n.i2.^ym.Crauet.intrac/Jcantiq.tcmffar.4.    redttatum.ffadUg.Fa/cid.  fcdcum  merr.oria 
vcrfabJo/utu,n.6o.  Caflrenfts  cenftl. 48.  tn  caujfa    hom  inum  non  indc  ftatim  mcticnda  lit,t£ 
uujtvertiiur,col.$.lMfonl.t.colum.$.in  s-Umita-    quisoculisremfpe£tarit,icdctiam  quodcx 
tione,  C.  quiadmittiadbon.fojjef.  Xuin.confii.63.    rclatione  fuorum,vel  cuiufcunq;  altcrius,  /. 
ttum.ts.Ub.r.  BeUam.conJil.toxolum.io.^fUxan.    ft  arbtter.fi Je /ro^.prxterea  monumentis  li- 
conJtl.tti.num.4.f9H  Cynum^rchidiac.  Anto.    tetammyUiJm,eod.tit.  cognolccrc  potuerit; 
dcBut.&aiios  inhMncJententiMmUudatos.  BmU.    non  vidcmus  quo  pa&o  d.  I.  vlttm.  dccifio 
1.2.  C.dcdot.fromif.  GUJfa  inc.tjnverb. nift,de    quidquam  momcnti in difturbanda  noflra 
refcriptjn6.i^Aj]UtfJectfNeMpol36g.n.io.PMrif    aflcrrioneadfcrri  poflir.  Non  cft  quod dc- 
confil^.inpraJcnticon/uUatione, num.120.Md~    inde  reformidcmus  illa ,  quar  ab  Aymone 
JUrd.deprobMtjconcluf.1171.num. \g.K^ind.Fachi    Crauetta  cx  auccontarc gloflx,  c.  cum  nobu, 
iOufixontrouerfp.j.Ub.  <r.r.tf.idq;ex  au&ori-    deprxfcript.  item  Lapi,Gcminiani,Lanfran. 
tatc D.  Auguftini,  c.  veritatCydifi. S.  vcriratc    Alcx.lmoL&r. aliorum , in mediu  allata fwitj 
manifeftata  cedat  confuetudo  vcritati:  &  tanrumenimabcftivtquodindeimpendc- 
alibi,  fi  confuctudincm  fortaflis  apponas,    rc  diicriminis,  is  cxiftimabat,  nobis  noccre 
aducrtcndum  cft,quod  Dominus  dicit :  ego    poflit,  vt  contra  opinioncm  noftram  &  fu> 
fumvia,veritM,&vito>  nondixiz,egojumcon-    miorem  &  fccuriorem  rcddanr,cum  nos  li- 
Juetudotjcdveritai,  c.Jt  confuctudinem,  cacL  difl.    bcntcr  agnoicamus ,  rern  ita  comparatam 
quain  quxftione  fi quis  vrgcat,  q>  qucmad-    eflc.vt intra ccntum annorum fpatiurh  pro- 
85  modutfemel  decurfo  prefcriptionis  fpatio    bationis  facultas.quod  memoria  f  alicUius 
hxcprxrogatiuanoninfirrhctur,v/^«d/-    rci  exftet,deficere  poflit. 
musp.2.cfin.num.i.  &Jeq.eo  modoctiam&        Conftiruunt  noftri  interpretes  ad  prx- 
inhac  tcmporisdcfinitioncnondcbcrc  il-  fcriptionemfcruirutum,quxvfusintcrmi£. 
lam  fubmoucri,  quod  poftca  de  mitio  rei    iioncm  habcrcfolcnt,  hoc  ipfum  fpatium, 
appareat,  is  difttngucrc  dcbebit  intet  ini-    de  quo  tra&amus,requiri,4>g././*  (eruttutcs, 
tium  vitiofum,&:  quod  huiufmodi  labe  ca-  ff.de /eruitut.& l.foramenff.dejeruitut.vrbanor. 
rcat.  Porroin  hacipfa  allcgationc  initium   prad.  quam  bcnc  nuncnon  di(cepro,quod 
vitiofum  ccnferi  fidccoconftet.  Ita  cnim  ciusdifputationisfidcspetipofln.cxnoftr* 
doftores  fupra  allegati ,  fi  illorum  reiponfa    cnarratione tn  fAratJn\w  derer.  diuf.&ac- 
bcncponderenturaccipicda  funt.  Quam-  y*/)'^,4r.<A7w/».fedcircumfcriprahuiuscnu- 
uishxcinfpc&ioaliam  atquc  aliam  diftin-    tiationisauc^oritatcii  tra&etur.ahadpro- 
dionem  admittat.  bationcmitincris,  a£his,vix,iuris  pafccndi, 

Oftauononintcmpcftiua  ciusobfcrua-  vcnandi ,  lignandi ,  cxigatur,  vt  tcftcs  pro 
tionis  adminicula  funt,dc  qua  fupra  mctio-  aflerenda  feruitute  produ&i,  deponant  de 
ncmfcci,intcreflc  fcil.interprxrogatiuarn  tcmporc,  cuius  cxordium  centum  annos 
quafi poffcflionis.cuius  origo  iniuria  tepo-    cxccdat.rcfpondcbimus, noncxigi,  quod 
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8^cumhuiusiuris"f  nocicianon  folet  ad  alios 
pecmanaccquamdomefticos  aut  vicinos, 
qui  verifimilcra  cius  rci  poflint  habcre  no- 
titizmyargum./.magisputo,f.dcreb.eor.  qui  fub 
tuccla  aut  C  u  rar .  I  U  n  c,  item  l.  hacautem,  §.  non 
d  'pendi.ff.quibusex  caujjis  in pojfefi.  eatxap.quof 
d tm,&cap.quando,extr.depr*JumtX4p.z  cntens, 
de  teft.  cri.confenfut.Cde  repud.  cap.f.  deprobat. 
facde  pcr  rcrum  naturam  cb  caufla  deduci 
pocecic,vcexftin£hshis,  qui  cognitioncm 
quxfitiiuris  habcbanc,candemmcmoria  i- 
pfius  negorii,  fexaginca  aut  feptuaginca  an- 
nis  tcrminctur. 

Quadc  caufla  audicndos  illos  cflc  mini- 

fymc  confticuo,quiin  his,qui  dehacfiuris 
prxfumcione  depoficuri  funt ,  requirant 
quinquaginra  quatuoc  annorum  xcaccm, 
quorum  (anc  no  cxiguus  cft  numerus.Nam 
vc  miflbs  faciam  Dominicum/»^/»./.^/*- 
JcrtpUn  6.vtrf.fed  quarit  Lapus.Ancharan.  tbid. 
coiumfin.verfquarit ettam,ctrca  hoc  Franc.verf. 
Jcdquartt  Laptts.  Florian.  I.  t4.Jeruitutes,jf.d<Ls 
feruit.num.  \6.t^iilt.inverb.  teflis  ad  proban- 
dum,  Bertrand.co»fil.i6/.num..f.vo/um.j.  inno- 
bis,quosrefert  &fequitur  Kyiuton.  Gabrtel.com- 
r»un  comluf.Ub.s.cap.j.num.S^.  hanc icnren- 
tiam  fecuci  (unc  FranciCBalb.  in  traciat  pra- 
fcript.2.p.j.p.princ.quafi.6.  nume.27.  Chaffa- 
natss  in  confuetud.  Burgund.  rubr.t.  titu.  dciuflit. 
&iure,  §  2.inverb.&probeteam,num.g.  Parif. 
conftt.27.  Itb.  j.n,02.&os.  item  l.t.conftt.  112.  nu. 
24.crfeqq.praterea  mtynfing.o(fcent.  t.  cap.  jo. 
%^4ndr.GaiLUb.i.obferuat.cap.22.numts.Cachc~ 
ran.dccifPedcmontjot.  num.  16.  Ruin.  corfil.  66. 
num.22.volum.f.  idem  Cacheran.  conftl.t.  numr. 
pS.  f 'inccnt.de  Franc.dextf.Neapot,s6.num.  12  Di- 
dxc.  Couarrjn  relcct.  utpit.pofejjor  ,p.2.§.i.  num. 
j.cum feqq.  Iofeph.iJMafcard.concluf1041.num.ti. 
Burfatjctnfd.  S7.  num.  u.  volum.  1.  lacob.  Futeus 
dectfio.  34S.  Ub.  2.  Cum  cnim  lcges  noftrx 
non  definianc  certum  tempus,  &xcaccm, 
ad  qua  huiufmodi  ccftcs  pccucnirc  debue- 
rint,  fcd  totum  negocium  commiccant  na- 

.    ture,  fux,tcmcrarium  eflc  vidccur,quod  nos 

IS  f  duriorcm  probandi  racionem  incroducc- 
rc  vclimus.quam  legcs  dcmonftrarinc,cum 
a  forma  Iegum  difcedcndum  non  fic,  /.  certa 
forma,  C.de  ture fifciJt.conftitutioff.admttmcipaL 
ejr  capMcet,detejl.  &  crubcfccndum  fic.fi  quis 
finclcgc  \o<\vamr,authcnt.detricnt.  &femiji. 
Racio  cnim  nulla  rcddi  poti  ft ,  quarc  ccftcs 
pociusdcquadraginca  annis  deponcre  de- 
beanc,  quamde  quadraginca.fexagincaauc 
icptuaginta, aut  contra de  triginta,  vel  vi- 
ginci.  SicnirnnuJli  homincs  inucniancur, 


rip.autnonadmit.Cap.o.  16"$ 

3ui  maiocis  xcacis  finc,qua  criginta  aut  qua- 
cagincaannorum,quirciauc  iuris  contro- 
uerli  vcrifimilcm  notitiam  habcant,annc 
crcdemus  hos  dc  his,  qux  vidcrint  triginta 
vcl  vigintiannis,&quxaudiucrint  ab  illis, 
quiveriiimilem  rei  cognitionem  habcbac, 
fiuc  maioccs  llli  fuerinc,liuc  vicini,  fiuc  col- 
laboracoces  &  domcftici,  ccftances,  &  cecc- 
ra,  qux  negorii  condicio  pcrmiccic,  pcrhi- 
bcntcs ,  probationis  formx  a  IC.  prxfcri- 
pcx  obcemperarc,  &  farisfaccrc.  tnimue- 
ioinlcgcJiarbiter.jf.de probat.  quam  noftri 
incerpreces,in  hac  probandi  rarionc  prx- 
ccxercfblencdcxcaccceftium  otnnia  mu- 
tafunc.  Quodieicurlcxfnondicicncque  85 
nos  rcquireredcDemus,/./?y?r**w>jf\  nondi- 
xitprator, ff.de acquir.  velomitten.  hered.  Prx- 
terea  probationis  facultas  anguftanda  non 
eft,  Lfinal.Cod.de  hered.Lcurent.ffJetefi.  Non 
idcm  camen  probari  poceric,  fi  de  fa&o  a- 
liquo  infigni,  &:  cuius  noucia  ad  mulcos 
pcrucnirc  folec,  craftccur,  cap.cttm  i//orumt 
de Jentent.  excommuntcat.  §.circa,\bi  hxc  vec- 
ba  leguncuc,  nifi  graue  Jucrtt  &  notabile  fa- 
itum,  aut  is  quifectt,  adu/tusfuerit,  r?  difcretus, 
vt  vtoUnter  contra  obfiuionem  rfr  ignorantiam, 
praJumatur^ap.folm,2.quafiion.t.\\ii  in  hanc 
fentenciam  fcquencia  verba  fc  oftcrunc: 
Thictguandum  crGundertcumin  tali  facloeum 
habutjje  tutores  atque  fautores  pene  totns  orbis 
vr.Jsque  ad  limina  (eujedem  conjiuens^ipofto- 
iicam  referebat.  Cammfta  in  cap  cum  tllorum, 
$ finai.  de  fentent.escomn.un.  Quis  cnim  fu- 
ftincrcc  illum,  fi  cum  dcciculo  ducispro- 
bando  auc  alcccius  princtpacus  agcrecur, 
qux  rcs  pcr  infinicos  pene  implcri  poflic, 
fi  ceftes  crigintavclquadraginca  annorum 
produccrcccum  fcpcuaginca  vcl  c&ogin- 
ca  imo  ccncumannorumfacilchaberi  pof- 
finr,  ccitum  cnim  cft,talcm  rem  pcr  profc- 
ctxxtatis  hominesfacilius  illuftrari  poflc, 
cap.iicetfdeteftamen.vbi  Panormitan.in  cap.quo- 
ttens,  nume.j.  Bartol.  cr  alit dottores.JJJe  rebus 
credit.fi  cert.pet.  ^ndr.TiraquetiJeture  primo- 
gen.inprafat.num.14S.  vbi  attos  ir.Jinitos  recen- 
fet.  In  quxftionc  igitur  rei  cam  illuftris  &: 
emincntis  non  arbtcrarcr,  qucm  dcfungi 
poflc,  ctiamfi  teftcs  produceret,  qui  eius 
xtatis  cilent,  quam  intcrprctcs  noftridc- 
fcribunc  Summa  igttur  mcx  difpucacio- 
nis  eo  redir,  vc  confticuam  illud  in  arbi- 
crio  iudicis  f  vcrfari ,  cuius  xcacis  tcftis^o 
cfle  debeat,  vt  is  (ccundum  naturam^  & 
ncgotii  circumftantiis  toram  rcm  dige- 
rat  atquemodertcur,/.  ob  carmen,  ^.fin.fije 
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tefl. cin mftrAyextr.de teft.&c.cum  caujfitm.c^ 
conftitutiSyced.Minus  ncgocii  nobis  raceflec 
tcrtia  eiufdcm  Craucccx  cofidcracio,  quod 
cumhaxiura  nominibus  diftinguantur,cf- 
fectu  quoque  fcccrni  dcbcant.  Collcdio  c- 
nimnon  eft  improbabilis.fi  rcmindiftinOc 
intclligamus  fiuc  intra  centum  annos  fit,fi- 
ue  tale  fpatium  harc  ipfa  probatio  excedat: 
ad  vnam  enim  parrem,fciliccr,quando  mi- 
nustemporis  complcftitur,hanc  argume- 
tatione  rcftringcrc  vellc,cft  hominis  &  pa- 
rum  confiderari,cum  proprictas  verborum 
&fencericialegiflacorum  huiufmodi  incer- 
prctationi  planc  repugncc,  vtfuprA  oftendi. 

Argumctumab  ablurdo  pctitum  diluc- 
tur  fi  mCmoria  &  mdicio  c6ple£camur.  qua: 
fupra  circacande  quxftionemffcnpfimus. 
Nos  ri.Poncifici  non  dcncgamus  hac  lpfam 
probacionis  conditioncm,  fi  vlcracenmm-, 
annos  initia  probationis  rcpcccnda  finc. 
Vndcvcetur  (uo  priuilegio,  quaccnushax 
probatioincrafines  ccccnari*  przfcripcio- 
ms  verlabirur.  Quod  fi  vcro  cxfcrac  fcfc  vl- 
tra  hanc  dimcfioncm,  pacebic  ipfi  ius  com- 
muncncquod  fauorc  ipfius  rcpercum  fic, 
in  ddium  rccorqueacur,  IquedfrutreyC.de  le- 
gtb.LnultAffeed.tttu.  Scrupulus  vlrimoloco 
mocus  iam  dudum  cxcmcus  eft,  cum  oftcn  - 
dimus ,  hanc  lcgum  conicccuram  cx  canco 
temporis  interuallo  mananccm  nihil  habc- 
rc  commuric  cumccncum  annorum  prx- 
fcripcionc.  His  icaq;  confucatis,  rcliqua  ad- 
huc  difficulcas  eft,  quafuprapollicicus  fum 
mc  hoc  loco  expedirc  vcllcquod  cum  cap.t. 
deprafcriptJn  tf.caucacur  cunc  dcmum  hanc 
probacioncmexigi ,  quodmemoriaquxfici 
&  vfiirpaci  pra:  vecuftatc  iuris  fublaca  lic,  cu 
quis  ciculo  ieficicur;  quod  fi  quis  auccm  cali 
adminiculo  fumilcus  ficco  cafu  quadragin- 
taarinorum  przfcriprionemfurhcerc,  cur 
non  idem  in  cocroucrfia  t noftra  obrineac. 
Perpendendumenimcft</.f./.  non  cradtan 
dc  rcgalibus,auc  de  rebus  canci  pre,iudicij  & 
eminencix,in  quibus  merico  bcneficiurrL, 
Principis,auc  vccuftas.qu?  ciusparccs  fufti- 
neztydcCidct3LtuXyd.cfuperquibuJdam,§.tJe^ 

nihil  rcdc  infcrri  poccft,  Lfin.decAtumntAter. 
IfimaritusyC.dedonAtjntJrr^extegenaturaR- 
ter,§.nihitcemmune  ff.de  acq.veLamitt.poffeJfor, 
LcomperityC.de  prafcript.jo.vet  4*.  anner.Sznt 
vnomodo  hax  fcnccncia  admicci  poflec\fi 
ticulus  ab  ipfo  Principc  proficifcerccur,pu- 
ta  fi  circa  ipfius  priuilcgium  aliquid  eflcc  la  • 
bis,  quod  ccporis  fuffragio  dccergi  debcrct 


hic  n.  quadraginra  annos  fumcere ,  edocc- 
raur  cx  tegisfine.C.  deJund.pAtrimentAl.  qucm 
ccxcum  canquam  fingularem  commcndat 
coloci  Cuiacius&  in  fuis  gloflis  Gororre- 
dus.  Idem  CuiAciusintrAtt.de prAfcriptj.it. 

Scdhic  non  mcdiocris  oboricur  .fcon-  9i 
trouerfiai  an  fciecia  Principis  neccflaria  fic. 
Enimucro  id  amrmanc  Kztto.LpubticAnusy§. 
fin.naffJepubticAn.0ldrAd,cenfii.2^.n.).PAuL 
deCAftr.Lferuitutes,  n.9  ff.de  ferutt^iiex.  confl. 
ij6.tib.2.n.i7.&  /p.  SaIjc.  LfivecJtgAtiAy  nu.$.C . 
nouA  vecJigjnfi.nenpeffe.  Innoc.cxum  P.  TAbettio 
defideinfirum.Abb.mc.cumAnobuydepraJcript. 
lAfconfiLSi.n.t.vetj.Atex.cenfit.t$.n.S.&t2.& 
conf94Jt.$.vel.$.poftCaftren.Ang.Cyn.&Reiner. 
perittumattegAtoSy&infmitiAtity  quos  refcrc  Sc 
fcquicur  Ofafc. Cachcranus  decif.Vedemont. 
joi.n.if.  vbi  hanc  fcncenciam  dicic  quoq;  ef- 
fecommuncm,  vceciam  facic  Anc.  Gabricl 
tncommun.Opin.LsxoncLi.nuM.  quamuis  ipfc 
diflcnciacvbi  tamcn  animaduerccdum  cft. 
mulcos  corumdc  prscfcripcionc  m  gcnerc 
loqui>nullam  auccm  mencionc  faccrc  cem- 
poris,  cuius  inicij  mcmoria  cxoleuiflcc.  His 
adiicioRipam  cxumecctifta  SutnnA,num.6/. 
decaufi.pojjejf.&proprtetat.  Lupum  in  repetit.c. 
perve/iras.verftntettigodtceniey  ttem  Baldum  in 
cap.t.qua fint  regatiaJtum.i.Ul{atthJe  ^AfflicJ. 
decif.NeApol.i7-  Roman.l.t.§.  denique.num.fff 
deaq.ptu.arcend.  Huius  fux  fenccnciac  hanc 
racionem  afferunc,  quod  in  incorporalibus 
non  poflicconfidcrari  pofleflio  fine  fcicn- 
cia  aducrfarii,  argum.  l.2.C.deferuit.&aq.Lra- 
U0y§. fi  iteryff.de  act.emt.&vend.L  t.  §.denique> 
ff.de  aquaptu  Arcend. Lfi.egOyf.de pubtic.in  rem 
acJ.  Porro  prarfcripcio  finc  poflcflionc  pro- 
ccdere  non  poccft,  tfinepojje ffioncff.de  *fur- 
pAt.&vfucAp.  Cxcerumab  hac  fenccricia 
f  difcrcpant,  concrarius  fibi  AlexandcrjH 
confil,  6.  num.6.  & feqq.  ttb.  t.pofi  Satdum  ^fng. 
Satycct.  Imol.Butr.  Ioan.^4ndr.& Roman.  abit- 
loaddu8osy&confil.2*.  numjj&feqq.  prasrer- 
ca  Fclinus  quoquc  fecum  pugnans  cap.  cum 
mbis,  numJjeprafcript.  Iafon  Lsmpertumynum. 
i.  ffde  iurisdicJien.  ornn.  iudic.  Roland.  a  Vattes 
confilj.  num.W2.tib.i.  Didac.in2jreiecJiCap.pof 
feffor,deregut.iur.  in  6.  in  init.  verftertio.  Baldue 
intracJat.prafiript.in2.p.4.&muttiatiiyffrin- 

cipf.t.colum.pcnult.zmTmvns  hanc  icntcn- 
tiam  communcm  cflc ,  quos  reccnfet  Ofa- 
fcus  decif.Pedemont.toi.num.20.  Eofdwnpro 
infigni  partc  etiam  commemorat  Anto- 
nius  Gabricl  tib.$xommun.concluf.cap.t.num. 
6t.  vbi  addic  adhucgloflam,/.£w  iurey§J*~ 
tJus  aquayff.de aq.quotidie  &  afii.in  verb.me- 
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Auth.quas  a&.qux  rcs  prsfcrip.aut  non  admit.  Cap.io.  167 

vyadiicitBaIdumincap.t.ColMm.2.verfi-  bus  aut  rcbus  incorporalibus.  A(Ccdunc 

tcmqtiodextaltdfconjht.  lmol.inl.fi pubUcantu,  multa:alijelcges,quas  tntraclatudeprafertpt. 

§jnomnibus.  vcrf.tyfi  bene ponderentur.  Gra-  fart.».memb.$.  capjj.  in  hanc  rcm  commc- 

tumconfil.6t.  num.21.  volum.  t.  KjMantua.eonfiL  moro  addicacoucnicncc  dtftin&ionc.  Hec 

zSi.nums.  B0er.decif277.num. TiraqueUe no-  licctiuris  indubicati  efle cxiftimem ,  tamc, 

kdit.cMt.14.num  4.  Hisaddo  Lauren.Syluan.  fi  cui  prior  fcntentia  ob  au&oritatcm  qui 

defeuA.rec0gnit.qjMuma7.Mffd.Boff.tit.  de  re-  eandcm  aflerunt  &  dcfcndunt,  minimc  rc- 

ffd.Ub.2t.  CurtJun  in traSt.de feud.p.r.qj.  nuj.  nudianda  vidcatur,  is  ciufdcm  f  fentenciz  9  8 

HenrjRofinth.infuaSynopffeud.cap.f.concLt6.  ieueritatem  falccm  hanc  mo  ^cracioncnu 

num.t.i_yiluar. ValUfc.intrattat.de  iure  emphyt.  rccipere  confticuacvc  fufliciac  Impcratoris 

quafi.S.num.j6.  Cbaffan.  in  confuetud.  Burgund.  pratiidcm  vcl  alios  magiftratus  id  comper- 

rubr.r.§.2.deiufiit.rjriMr.inverb.(jreamprobet,  tumhabuiflc.  KyilcxAnd.24.confil.num.  so.lib. 

num 14  R0man.fingular.2S9.I0feph.Mafeard.de  i.LofrcdsOnfil.40.num.4p.Bart.t.fipubticanH4)§. 

probat.votum.yconctuf12t4.num.4s.  vbi  num.  i»  omnibus.Imol.ibid.num-4.Panormit. cap. cum 

46.  tradit  hanc  lenrcnciam  communem  cf-  contingttydefor»  tompct.lafon  LimpcriumjfAc-> 

it.*urfat.confil.t$o.ltb  2.num.6t.M*ttk.VYefen.  iurudtc7.omn.iud.  PraCt.Papienfm  formaltbetli, 

ltb.t.conf.$.num.t4.  Borcholdum  in  tuulo^uaftnt  quando  agttur  adio.negat.§.plenam  ejromntme- 

regaUa,num.t6.  Marcum  Antonium Peregrtnum  dam  iurudtftionem ,  nnm.  t>.  Burfat. confil.  t$S. 

mtra6tat.de inrcfifci.ltb.  6  ttt.S. num.it. Decia-  num.i2.^4nton.Gabrtel commun.conclufLb.c. 

num confit.124.  num.  40.  PanzArolum  confil.  t$4.  cap.t  num.64.  verfic.hinc maxime.  cUudius in  l. 

num.S.  Et  harc  fcntcntia  mihi  verior  cflTc  vi-  mor^colum.^.verfpradicta  etiam  procedunt  ff. 

detur.  Cum cnim  in  prxfcriptionc  rerum_.  deiurisdicl.omn.tud.  Tiraquel.traStat. denobiut. 

95  corporalium  non  diftinguamus "f* vtru  quis  cap.i4.num.4.  B0er.decif.277. ^yflban.tonfil.  64. 
fciat  aut  ignorct  Lvn.cM  transform.  vfucap.  num.st.\^inton.deBut.cap  fin.colum  24.verf.per 
Lfi/t.C.deprafcriptjemp.decem  tjr  vigintiannor.  hocinferturtjr  du  btum,  de  cttujj.pojftff.ejr proprte  - 
Lfipartem,fq»emadmodferuit.  amitt.  maximc  tat.  Henrica  Rofenthal.infua  Sjnopfifeud.  caf.$. 
fifitpratfcripcio  longifllmi  tcmporis,  auth. 
maUfilei,C.deprafcript.long.temp.dec.  &  a  rc- 

96  bus  corporalibus  ad  incorporalia  "f"  liccac 


argurnencari,i//«/?«*ir/  Itf in  Lf.jf.de  acq.  vel 
amitten.poffeff.  Nulla  conucniens  caufla  ad- 
duci  poffc  videtur,  quare  illa,  quarationc 
coniun&a  funt,  ipfa  difpofitionc  fepare- 
mus  IJTitio  ff.de  verb.obttg.Lttiud  ff.adUgem 
.  %^4quil.  Quo  rundamento  rado.non  magni 
pulueris  fucric,  quae  ex  aduerfo  inmcdium 
allatafuntargumenta,  diluiflc.  Sublatoc- 
nim  fundamcnco  cetcra  eodem  motu  labe- 
fa&axa  facile  corruent.  Negamus  enim  fci- 
cntiamaduerfarii  ad  conftituendam  quafi 
97  polleflioncm  ncceiTariam  cflc,  icd"t"  vfum_. 
rci  has  parces  facile  fuftincrc  pofW.yiw/fc*, 
ffdcferuitut.  in  hxc  verba:  quotienfWaaut  ali- 
quodiutfundiemeretur^autnducffeputat  Labeo, 
per  te  no fieri^quO  min9  eo  iure  vtipo §tt,quia  nulla 
eiufmodtiurutraditioeffet.ego  puto  vfum  eius 
iuris  pro  tradicionc  pofleflionis  accipicn- 
dum  cflc,  idcoque  &  interdi&a  veluti  pof- 
fcflbria  conftituta  funt.  Cui  confideratio- 


concluf.t6.num.6. 

CAPVT  DECIMVM. 

SvMMARIA. 


f    Jn  indiclionts,qu4i  colltHat  vocant  regalibm  adfcri- 

btdebeant} 
z    AuBorti  pro  ncgatma  fententia. 
}    Argumenta  qutbm  hanc  ntgattuam  adjlrutrt  conau- 

tur. 

4  Ancloret  cotttraru  fentetttu,quod  indicliones  rega- 

Itbus  annumerart  debeant. 

5  Argumenta  fentenlu  affirntatiua. 

6  Dtjltncho  att&oru  interejfe  vtrum  ex  cauffa  neceft- 

tatis  collttlaimponanrur,  an  veroex  altit  qua  ad 
vtilttatem  vel  ad  voluptatem  pertineant. 

7  Prtnxipem  ex  taujfa  veluptatii  mMioues  imponcrt 

non  foltrt. 

8  CoUecla^ua  tx  caujfa  netefstatu  profitgantur ,  non 

femptr  a  magifiratibm  tmponuntur. 

9  Si  ciuitof  ad  ctrtam  ptcunu  quantttatem  conde- 

mnatafit,  magtfiratm  tolleSam  mponcrepo* 
tent. 

10  Idem  obrmet fi  ad  rtparationm  murorum  ptcuuia  »f- 

cejfaria  fint. 


ni  refpondct.quod  / fin.cJe  prafcrtptioncUn-  «      autlmtdtprmtipis  boc  cafu  prim  rtquirtntU  vi- 

oi  temporUideccm  &viginci  annorum  fcri-  deaturi 

pcum7cprchcndicur,noncflerelpuenda,  11                    /<W  ^ 

quarcadem  legccauca  cranc  in  rebus  cor-  Vtrumtxtf4ntl  qui  fj(uUara  intr4  tmttortum 

poralibus  ncdum contra  (cicntes.lcd  ctiam  habent  ttiam  ad  ctutributionm  conuocari pof- 

i^norantcsinTfufiudu  &cctcrisferuituti-  /™? 
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i6g       CommcntariiadLib.I.  Cod.Tit.de  SacroCEccIef. 

14  Difiinfooautlorkjntmjfevtrumfumtmfertineant    cabulo  indigitat,minime  rcgalibuseflead- 

ad  vttliutem  ftrfoaarum  vtl  rtrumy  vtl  dtnt-  fcribendas, vfAUxand.-fconfiL7f.nuM.11.tib.  1 

qut ai vtramoj caufam , vt  frtmo cafit  dunuxat  6jdcm  ^Uxconfit.6S.itb.2.num. u  .ideM conftl. 

tncoUyftcundofo$cgorcsfradt*rumJcrttovcroo^  ^nMm.i.eod.Ub.ScbraderjnfuO  tracJ.feud.part. 
ttmts  ctnftrt  fojStnt. 

15  Extmfla  fartttionu  profofiu. 
t6  ClcricosttiamadrtftHiotiemmurorum  conftrrt  de- 

bcrt. 

17  An  txtraneus  ad  butufmodi  muntra  ttneaturi 

18  Extraneosnon  debtrtvocari  ad  contrtbuttontm  qua 
dcjlinau  tSad  injtaurattontm  tllorttm  optrum, 
qua  fcrttncant  duntaxat  ai  decorcm  ciuitatu. 

to  Stx cafus,  in  qutbus comttts  &  baronts  fubdttos  fuos 

ad  colljttoncm  comftlltre  fojfe  vidtantur. 
to  Ammaduerjto auiloris  inbanc  doilrtnam. 
li  Quoi comitts  &  baronti  ImperatorU  nomine  exige- 
rt  fsffunt,  id  profrto  iure  non  vtdentur  fa- 

UTt, 

11  Ars  dclcgatio  Princifk  necejfaria jh  ,ji  ad  exercitum 
Impcratoruvcl  pro  tranfitu  iffiut  txaittonk  tm- 

*3  Comttcs  &  alios  dptafias  ttiam  fro  viribus  facul- 

tatum  fuarum  contrtbuert  cum  fubdttis  debert. 
14.  Anbona &facultatts lmptratork  & regum  ab  hutuf- 
modi  munertbmnon  txcufenturi 


to.fi£f.t,num.27.dwm  baronibus  talcm  potc- 
ftate  m  adfc  nbit  Natta  conf.406.  ejr  43 1.  vo/u.j. 
Burfc9nfil.tS6.n1sm.tt.dr  tz  .vbi  decem  annos 
fufricerc  tradit  multis  addu&is,  vt  ctiam  fa- 
cit  Crauetta  deanttqJemp.§.Materiat  numjt. 
tjr  32.  Paul.  ?arif.conf.2s.vo/.tJium.82.ejrnu. » 7. 
ejr  f  S.  lafin  Ldequtbji.  tfJf.  deleg.  Pet.  de  Vba/d. 
in  tratt.de  coUe£t.col.t.in pn.&  ».43- Modeji.  Ptji. 
conjil 4.n.2o.  Baib.  intraCJdeprajcrj.p.up.prtn. 
q6.  Bart./i.§.quodfinem0in^.idem  bart.jfdifrc 
iudic  l.4§.*ltoryn.2.(jribtd  Alban.  in  aaatt.A- 
Ux.n.tj.cumfiqq.Ang.n.i.gloJf.tn  §fiquu  igitur 
cxquohbet.nouell.qutbjnod.nat.ejffui.tjrpaffim 
stlit.  BorcholdJn  c.vn.quafint  rega/.n.tf.  Rcbuff. 
in  1.  vni.  cdefupcrindtit.  BertachinJn  traitat.  de 
Gabcll.p.  t.n.6.ty  7.  BaldA.  l.t.  §.  quodfi  nemOyjf. 
quod  cuiwfy  vniuerfMco/.  Irefiafjn  tracl.de  ajH. 
ejrctUett.  BoJf.inttt.de princtp.  ejrpriuiUg.etuJd. 
af  Jncomitts&baronettquoddeindiclitfiimttbusfu-    n.fs.&fiqq.Nattacotijil.to<iJi.6.Angel.tn  /.4.$. 


pcrfafalua  confcttntta  rctintrtfoftnti 

16  An  domtnus  rattont tquttatus infiitutdi  vtl jilia qui 

dotandafit  fubditos  fuotfintaucJoriute  Imftra- 
toris  exbauriri  fofitti 

17  Quatuorcafminqutbmconfuctudo  ftrmittere  folet, 

vtdinafla  fuk  a  fubdttis  altquod  fubfidtum  ext- 
gtrtpoftnt. 


fiaclorjfdereiud.  Derpa  /. t>Ucct,n.ji  Curt.iun. 
confi/.Oi.n.fi.iMatth.deAffitf.c.dercga/.verfiej' 
bona commtttentium,n.2i  Vinccnt.de Franch.de- 
cif.Ncap.so6.nu.t4.cdeiniufi.feud.inverb.colU- 
au.AU.l.neminemiC.defacrofeccUfjt.6.7hejaur. 
dccifiPcdemont.2<7.n.r.  Aym.  Crauet  confzoi.n. 


1$  Andotloribmdecommunt  confuctttdtnt  teftantibm  j2.NcuiJanxonfi66.Henr.aBo/enih.inJua/ynopfi 


2  9  Qnanto  ttmforis  (patio  iut  colltftandi  fubditot  ex 
taufiit  ture  ciutlt  non  cognttk  quis  acqutrtrt 
poftti  - 

30  Cenfuetudocontra  ta  qua  Princtf  i  rtftruata  funt, 
non  nifi  immtmoriati  ttmfort  introduct  fotell. 

3/  Quodab initto voluntatutByidfoflcoftnfum vtrimy 
inttrfofitum  ntcefttatkfitri  folet. 

32  An  ftatutoiniuci  poftt  vt  oftra  ctiam  ab  extraneis 

txiganturi 

33  Argumtntaauiiorufrofarttntgatiua. 

34  AnciukagnofccrtdebcatcoSdtiontmfro  bonkqua  v- 

biuk  locorum  babtatyon  vero  qua  intra  fints  i\ 
diStonk  iffiut  txtgtntk  vtrfenturi 


feudconc/  24.c.sji.6.d\im  conftituit/ufhcere, 
quod  quis  habeat  merum  &  mixtum  impc- 
rium,tradensitaiuchcatumeiTein  Camcra 
Spircnfi.  Haec  (ententiacertis  arguraentis 
fulciri  potcft.  f  Primo,quod  no  reperiatur,  j 
inter illa,qua? Principi referuata  funt , p  ar- 
gumentumafufhcienti  partium  enumcra- 
tionc,q,  in  hoftf  o  iurc  valerc  coftat  cx  Lpen. 
ff.de iud.InfiJcobligJnprinc.  dcob/jqua cx  q. de- 
Uct.najc.  Secundo  audoritatc/.twtwtf,  C.  deo- 
perfull.  vbi  ordincs  moneri  debcnta  rc&o- 
rib.pr^;icnri:m,  vtmuros  nouos  Licianr, 
vcl  vetcWs  nrmius  renoucnt.  Tcrtio  illud 
AntrtdlttioneS iquaACoUcttA  nomi-  probarividctur arg./.t.§.quodjinemoifqMod 
J aiML  „„„/,,,  „     cu,mi  vnmafjMM. &quodibijjotat.  Quarto 

ne  dejtgntvrejolentjntcr  regalta  re-  confirmarc.  h5c  opini7oncn1  potcft  ^5,^ 
cen(eantur3an  noni  f$ auanto  tem-   tinaUsjfnequtdw  Ucpub/fat ,  vbi  etia  aucto- 
porufratioexcau(lapr*rcri-       HtaWtidnoru inftitui porcft.  Quintofuf- 

•     •  •        t?     9  tT2g2tm,decilio /.adtn//rrttMneM,C.deJacrofi 

pttOrtUacqutrt  pOfStnt  f  eccUf^  declaratur  ncmincm  cxcufari  quo 

minus  ad  inftrudionem  itinerum  &  pontiu 
VNT,quiexiftimcnt  indiclio-  tcncatur.  Scxtoderendiharcfentcntia  po- 
ncs ,  cum  fcilicct  aliquid  a  plc-  tcft  «x  eo,q,  leg.  municipali  coparari  qucat, 
bc  vel  vniucrfopopulo  infcrc.  vthuiufmodicolleaacetiaincxtraneoscx- 
4um  iit,  quas  coilcaatumtvo-    crceri  poflint.  BaUJ.fi  nJ.  Cfinetenf.&reUq. 

Cafire». 
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auth.quasad.quaercspr2e{crip.aiitnonadmit.  cap.io.  \6$ 

CaftrenficonfiLs29.vifis & confitderatu  omnibm,  mhilfiuperindiclorum  nomine  ad JoLte preficclu- 
colum.i  poss  mcd.verfcr  psftto,\.^Alexand.cor)fil.  ra  ittera*  quuquamprouincsaiu  cxfolual,  tscq.  i<l- 
fj.  num.ti.Ub.s  .Dec.confil.694xolum.i.verfi& fi-  iim  omnino  indtlltonu  tttulus ,  etta fioiemnu  tm- 
cmvtrtuteconfuetudinuylafxonfi.6Scolum.2.ctr-    mineat,ntfi  cumnofiroconfirmatoiudtcio,  &  tm- 

cMmed.ltb s.Curt.iun.confil.do.coi.f.  Com.confiL  fenaltb.  nexapr^ceptu.Jeduampltftmadepoficat 
j6S.  colum.2.lsb. yquos  omnes  refcrt  ejrfiquttur  tndif/to,cjrcogatexacJto.  Huic  refponfo  fini- 
^yfymo  CrMuettM confiL20r.nu.14.Curt.tun.  confi  tima cft dcci(io  Imperatoris  F  ridc n c l  depa - 
4t.numJ.ejrto.  Partficonfi.2s.nu.77.rjr  7S.  Baib.  cetenen.int.fubdtt.§jdictt4stvbi  prohibetom- 
deprjtfiriptton.  2.p.s.P.princ.  GmU  0bfir.s3.tsb.  J.  hes  iliicitas  exaftiohes ,quarum  abufus  pcr 
num.6.Ioach.(Ji{ynJing.obfer.2J.itb.s.num.o.ejr  longatcmporaiholcuerar»iubetqueillas,fi 
to.BaidJn  Lvnic.CJeJent.qu4  pro  eo  quod  inter-  fa&xtfntjin  duplum  reddi. 
estjtum.iS-Henr.a  Rofenth.  injua  Synopfi fcud  c.  Quarto  refpondet  definitio  conftitutio- 
Sx0nctufi.Sj.nkm  3.  his,  tn  d.§jtcmnuii4potejl44,de Jiatut.&conjue- 

4     Contrariamfchtentiam,  quod"f  huiuf-  tudJnextrauag. 
modiindi&ionesrcgalib.fint  annumcran*       Quinro  confirmarc  hanc  fcntcntianu 

d.r,conftituunt  Bzn.i.vn.C.deJuperindtc?.ejr  potcit  capitulum  vntc.quafint  regahn  verb* 

thnl.Ioan.de  riatea,Iut.Ciar.itb.4  fiuarfententiar.  collatio  adfettciffimam  regaiu  muneru  expeditio- 

§feudum,qu.tfi.2Q.Burfat.lib.2.confdtor.conf.:6.  Hem,  vbi  illud  quoque  conhrmant  Matth. 

num.14. Roland.aVaUeconfil.i$.volum. 1.  Guid.  dc  hh%Qcnum.S.&6.^Aluar.num.<i.K_s4nd.de 

Panziroi.Confii.tfS.  num.tr.  Salycetnum.3.1.3.  C.  Ifrrnjtum.sp. 

vecTimmuainfttt.nonpoffe.  Barto.  Lt.Cdeexcu-  ScxtoconnVmarihxcenuntiatiopotcft, 

fat.mun.  itb.tr.  laeobin.de SJ3eorg.de fieud.tit.ho.  quod  cum  haec  colle&a  imponcnda  tit  aut 

mag.  num.34.  Tiber.DeeiMn.refr.4t.volum.2MU.  fubditis  aut  extraneist  neutro  modo  illa  re- 

tos.IoMn.CephMLconfil.129. num.4. iib. t.  Hieron.  6tc ediciJ>oflit,fubditis  n 6,  quod  magiftra- 

Schurff.cent.txonfil.s9.num.26.  Baid.titjjU4fint  tuum  ofnciu  incumbat»  illicitas  exa&ioncs 

regMl.  iMcob.dfenoch.  ltb.2  confil.S2.  num.69.S0.  prohibcrc,&  dcprchenfas  coerccre,  Lilltci- 

cin.  iunxonftt  9S.num.2s.ejr  29.  iJKMtth.Wcfcn-  tafyff.de  offfrefid.  quodqj  etiam  ab  illis  noru 

bccxonjil.27.  Ub.t.num.2o.BMld.  Limperium.ff  poflintronfequimunera,nifiqueJntradie$ 

de  iurudtctjtmn.  tudtcnum  .3 .  ^texandfibi  con-  pauciflimps  conCumantur J.piebt/ctiojf.deof- 

trartusjtb. 2 . conjil.  14$ .num.r. CMyftfid. obfir.2 2 .  fic.prafid.zxxt quaeadeammoderationem  re» 

num.Jxent.s.Baidx.fiatt,num.SJeiureiu.  Algid.  Uocentur,  de  qua  Lnequidquam,§ finff.de  off. 

ThomatJn trac~lat.de mumr.&collec~}.§Jteficten*  proconfi  cum  alias  legc  repetundarum  con- 

ter,  num.i.f^4.Rebuffi.tjtum.  tj.  C.  deexcufat.  ueniripoflint/.  t.ejrtot.  titffadtegJui.repet.  L 

mun.itb.i6.  hoer.dectfiso4.num.4.adfin.Affitct.c.  t.t.omnes,rjr ijubemus, C.eod.ttt.  Abfurdum  i- 

r.tn  vcrb.extraordt*arta coilatiojium.24. &4t.  taque  iudicari  deberet.fi  inuitis quardam  o- 

vbiinferunt.nc  BaronibusquidemautCo-  ncra  iniungere  vcUnt,  quostucridcbuerar, 

ttunbusprxtexmomnimodejurisdi&ionis  I4.it*  defen^bm,ejri.defenfores,C.dedefeniir. 

hanc  poteftatemconceflam  cflcJ>toffxgene*  ciuit.  Quod  fi  autem  quis  hanc  au&orita- 

raiiy in  verb.rcgaluJeelettJn 6.itemgiofia  tn  cs.  tcm  fibi  vindicct  in  cxtraneis,muIto  minuS 

mverb.extraordinaruti&ibid.Baidjn^.Aluaro.  audiendus  vidctuf,quodcxtraterritorium 

num  $.  Ifern.num.s9.  Albericusde  Rofia  inrub.de  ius  dicenti  impuhc  hon  pareatur,qUodque 

muncr  eirhonor.num.s6.Wefienbxonfii.4s.iib.  t.  de  hac  re  videantur  eflc  tcxtus  exprcfli  /.  is- 

n*m.S.&9.Moz*denMturMl.fimdjtumj}t.tofepht  hertie, §.fiolM,ff.Mdmunictpal.  vbi  Bartolus & a- 

Lud»uUMctfi^eruf^s-aba.nMm.4\Zafxonf.S.n.  Iit\  l.  cum  neque,CJeincot.  iib.so.tj-efiripto,§fin. 

9.  Ceif.Hugo  confil.34.  per  tot.  Petr.Gregor.  tnfuo  ff.de  muner. &  honor.  t.  munerum,  §.  patrtmo- 

Synt4gmM.9.c.7.  Fetin.incap.cum  dt%c7.de  re+  niorum,demuner.ejrhonor.  Qua  ratione  enim 

ficript.num.Jo.  laici  fibi  hancpotcftatem adfcribere  non-» 

j    Muita in  propugnationem  f  huius  CaU  pofluht,  in  bonis  clericorum ,  vt  confittutio- 

tcntixarccfllpoflunt.  Primotextusi»/^/<-  ne  Fridertci,itemnulia  tmmunttas. Cod.de/aero- 

cet.Cdeexeufat.mun.  qua  ftatuiturhullum  iu^  fanc7.  eceiefi&  cap.non  mtnuudetmmun.ecctefic. 

dicem  poflc  indicere  quid  infercndum,nifi  t.eod.  titu.  in  6.  cadcm  rationc  concluden- 

interccdat  audoritas  Principis  ad  reiatio^  dum  vidctur,  noh  eflc  in  cxtraneos  hanc 

ncm  prxfc&t  prxtorio.  iurilHidiohcmcxferendam.qui  illorum  po- 

Sccundo  commcndat  hanc  fcntcntiam  tcftatem  &  lcges  non  agnofcant,vt  ncc  cle* 

£t«.C^>/rrw<&5f.cuiusvcrbafequuntuR  tidh^cotumxMcUfi4S.Mdria,deconfiit. 
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i7o        Comment.  ad  Lib.  LCoATit.  dc  Sacrof  Ecclef 

In  hac  opinionum  conflictatione  &  rc-  pccunise  non  habcrct,  ncquc  alisc  fortun* 

pugnantia,  non fucritadeo  procliuis  &  pa-  exliftcrcnt  >  quibus  manus  commodc  ad- 

ratae  opcr«,quid  tuto  quis  amplcfti  dcbeat,  moueri  poflet,  dcfcriptioncm  fecundum 

cxpediuifle,  vt  tamcn  hax  ipfa  difcordia  modum  facultatum  ciuium  facict.  Hoc 

ccrta  rationc  dirimi  aut  componi  poflit,  cafu  indi&io  non  poteft  ccnfcri  eflc  mu- 

exiftimo  itamodcrandam  rem  cflc,  vt  di-  nus  proprium  Imperatoris  aut  Principis, 

*  ftinguamus  intcr  cauflas,  cx  quibust  hu»  fcd  peculiarc  quoddam,  quod  etiam  lpfb 

iufmodi  prxftationes  profligentur.  Sic-  iure  licear.  fine  vUaprxfcriprionc, 

nim  nullam  neccflitatcm  collationis  con-  cap.fin.  de  his  quafiunt  a  maior.partecapit.item 

tincant,  vcluti  fi  conuiuiis  deftinata  pccu-  /.  /.  Cod.  de  omnt  ag.  defert.  &  ita  intelitgo  Bar* 

nia  fit,vcl  haftiludiis,  comccdiis,  tragcediis,  tolum  dicl.  L  i.  §.  quod fi  nemo,&ditt.  1. 4.  §.fi 

aut  aliis  huiufmodi  rcbus,qu?  adpompam,  affor.  Cafirenfi^lexandrum ,  ^fnge/um,  lafid* 

voluptatem,aut  dcle&ationem  pcrtineant,  nem,  Zafitum,  &  ajios  Sartolo  ibidem Jubfcnben- 

nonexiftimamusvllumfibihuiufmodi  po-  tes.ff.de  re       itaquoque  accipicnduscft 

tcftatcm  adfcribcrc  poflc,  cx  cauflis ,  quas  Henncus  a  Rofcnthal  tnfiua  Sjnopfi feuda/i, 

fupra  complexi  fumus,  fed  nc  principcrrL,  membro  5.  com/ufio.74.  infine,  &conclufi7^od. 

quidemipmm,mfiadeotenucs&exhaufte.  cummultisaucloribus,  quos  codemloci  i- 

fintip(iusfacultates,vtdcfuofuftincrchu-  pfcrcfcrt.  Pari  rationc,  fi  ad  rcparatio- 

iufmodi  fumtus  non  poflit.Quamuiscnim  nemmurorumtciuitatis  corradendanon-  10 

7honefta  recreatio  Principi  f  inuidcnda  nulla  pecunia?fummacfTer,autfiadinftru- 

nonfit,fccundumcaqu?pcrfequutifumus  dioncm  itincrum  vcl  pontium  nummos 

in  §.ficr*.  Infittut.de rcrum  diuif.&  acquir.  ear.  cogendos  cflc  poncrcmus ,  his  cafibus  ct- 

^«ww.www.^.tamcncumhofcdiftinaiolo-  iam  infcriores  magiftratusrcachancpro- 

cum  habeat in  cauflis.qua:  aliqua  ncccflita-  uinciam  occuparc poflunr.  BortoUambitio- 

te  fubnixa*  funt,  vt  tradiderunt  i^fudr.  jfern.  fa>num.t$.ff.dedecret.  abordin.fiaciend.  Crauet. 

ind.cap.vnic.quafintrega/.  numjo.  ^jUiatm  l.  confil  Stj.  Illufires  Albertus &^ntonittsinum. 

placet,C.defacrofianc7.BoJfiintit.dePrincipe,Me-  4,&8.  ita  tamcn, vt  fi  publica  pccunia  in_, 

noch.co»Jil.7S,numJ6.  ^Aiciat.reffonfii6t.num.  hos  vfus  conuertcnda  fit,  auctoritasf  Prin-  11 

12.  SocinJunxonfiipg.  num.toJtb.3.  Boer.  quafi.  cipis  rcquirenda  videatur ,  /.  $.  Cod.  de  oper. 

134, num.o.  Trancifc.UMart.quafi.  172.  nume.4.  public.  LucasdePennaJ.fin.  Cod.aquibut  mun. 

Wefenbec.confil.4  num.i$.  Ubj.  Lucas  dePenn.  non  iicet feexcuf.JEgid.  Thomat.in  tracJat.deJf 

in  l.r.  CdefiupcrindicJ.  Ltb.ro.  Rebuffin 1. 1.  C.  de  coBett.fccl.  non  obj/ant.  num.jp.  vbi  tameru 

txatfor.  tribut.  Henr. a  Rofienthai infiua  Synopft  fubiicit,  quod  etiam  fi dc  priuata  pccunia 

feud.membro  s.concluf.74'fi*bnum.4.  UKenoch.  reconcinnanda  fint  ciuitatis  mcenia,  ad- 

arbitrar.  quaft.  iib.  2.  cajit  178.  vbi  certos  ca-  huc  opus  cfle  voluntatc  Principis  aut  ipfius 

fus  rcccnfet,  in  quibus  prarlatus  caritati-  icCcripto,argumJJacra,§.muroi,ff.derer.diuif 

uum  fubudiumcxigcre  poflit,  quando  iu-  Admittititaqucid  ficripoflcin  aliis  operi- 

ft iori  cx  caufla  illud  probabimus  in  fumti-  bus.  Ego  ftatuo  confulcndu  quidem  Prin- 

bus  &penfitationibus,quxvoluptati  defi-  cipcm  cfl*e,aut  ad  minus  reftoris  prouin- 

nitxfunt.QuodigiturdcnegaruripfiPrin-  ciae  au&oritatcm  implorandam, l.omnesy C. 

cipi ,  quod  colorc  inrcriori  concedi  pote-  deoper.publ.  tamcn  vt  arbitrio  decurionum 

rit,  quos  vfque  adeo  alligari  legibus  confti-  fumtuum  diftributio  inftituatur :  idq;  cum 

tuimus,  vt  nc  quidem  in  fuarum  rerum  in-  modcratione  tamcn  cuius  mcntioncm  fa- 

opia  co  confilii  confugerc  poflint.  Quod  citThefaurus  decifiPedemont.^tf.vtiftvidfi&t 

fivero  huiufinodi  indi&ionesexcauflanc-  infpe&aqualirate  ncgotii, fummxquanti- 

ccflaria  inftituantur,  quat  publicam  vtilita-  tatc&racultaribus  ipfius  municipij  vd  ci- 

tcmcontineant,tumquidcm  nonnegabi-  uitatis,fifincfhuiufmodifubfidiononpof- 1*. 

mus,  ctiara  magiftratus  illud  faccrc  pofTc,  fmt  cxpcdiri  oncra  talia,  couoccnt  gcncra- 

8  fi  illa  non  proficifcantur  f  cx pcrfona  Prin-  lc  concilium ,  pcr  capita  domorum ,  fi fta- 

cipis,  vcluti  quod  ipfi  ad  expeditionenu  rucrcmus,  Scnatores  vel  clefenfores  eiuf. 

militarcm,  vel  profe&ionem  ncccflariam  dcm  loci  atque  confiliarios  non  magnac- 

huiufmodi  pccunia  explicanda  fit.  Scd  cx  ruditionis  ato^;  expcrietiz  laudc ,  qux  cum 

aliis  cauffis  mancnt  &  origincm  fumunt:  intcgritatcatq;innoccntiac6iunc>afit,cx- 

p  Puta f  ciuitas  condemnata  eft  ad  folutio-  cellerc  Cagn.  L2.de 0ng.iur.nj4s.  Qupd  fi  auc 

ncra  certae  quantitatis,  cum  antumotiofx  has  qualitatc*  &ornamcnta  in  dccurionib. 

cflc 
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eflc proponcrcmus , qux  ab  illis  ftacucren-    fa, UdinfiructHonem,  C.  defaerofanff.  ecc Lfi  \  b i 
tur,mirumc  rcpudian  pofliinc ,  modo  camc    huiufmodi  oncracciam  ccclcliafticis  indici 
vtomncs  voccntur.  Nam  fi  vnus  cotempc-    anirnad  ucr  ci  mus,  ijtdtnfiruiiiom -w,  hoatiul, 
retur,poflenthoccaiu  qux  ab  lllis  dccreca  quamlcg.emcndatamnoncfl*e,periusCa- 
(\XTit(\xbuctiiiarg.c  bona^dc  eUii.  Abbas  tn  c.t.    nonicum  cjionminmydevicinar.ecclef.ejrcafi 
dehisquafiunt  amaior.part. CMf.  Thefaur.d. de-    cum  cieruit.  audores  funt  Albcricus  num.r. 
ci/.JS7.  numj.  ttem  Lde  vnoquoquejf.de rc  tud.    &ctrcafin.  cum  diftum  capitulum  clcricis, 
C.  adof.  no  non  iurcfaciaff.de  adopt.  lo/eph.  Ludo-    auctontarc  ClCmcncis in  c.  t/n. deimmun. cc- 
McmdtofiOnePcrufin* 44.num.S.Soctn.tun,con-    r/(/?anciquacum  fic,  &  iura  ica  cxaudiri  de- 
fii.77.num,}.  Cxcerum &  hoc quidcm, fi dc    bcancjvcad concordiam  rcuocentur, c. cum 
ciuibus  folum  cra&ecur.  Quod  fi  vcro  qux-    expedtatje eiettin 6.  ncquc  facile  diffcrencia 
ratur  dc  cxcraneis,  maior  occurrcc  difncul-    inccr  ius  Canonicum  &  ciuilc  inuchacur,  c. 
ij  ras,quodfinillisiurisdi&ioncm  fuam  cx-    t.ejr 2  deoper.r.ou.nunttat.  idcm  quoque  eo- 
ercerc  non  poflinc,  accamen  bona  illorurrL»    dcm  loci  cradidcrunt  Barcolus  poftgloflarri 
iurisdi&ionisfinibuscontincacur.^./.r^ri-    num.t,B»ld.num.t.  qui  num.c.id  icamodera- 
pto,§fin  ff.de  mun.ejrhonor  ejr  /.  munerum,  jf.    tur,  vt  dicat  huius  cxactionis  officium  pcr- 
futrimomum-ff.tpd.tU.Ya.  jppofita  igicur  difti-    rincrc  ad  cpifcopum.  Cafirenftnprinc.AUtat. 
14  cukatc  lta  rcm  tempcrandam  f  cxiftima-    num.t.  QeodvfqueadcovcrumefTeconfti- 
mus,vc  teferacan  vcilicashuiusprxftacio-    cuimus,vc  fimuri  ciuicacis  vcl  eaftrum,cb 
ms.perfonis folum , an vcro  rcbus  profccc-   defcnfionis crgo  exftru&um  erat,  vt ab  ho- 
ij  ric,  perfonis,f  fi  medico,chirurgo,  ialaria  ftiumirruprioncprxftarec,fubfcdcrinr,vcl 
conftituantur,vcl  fi balnca  in  ciuitatc  cx-    prx  rerrxmoru velalio  cafu  f  difiefti  fintj  lfg 
ftruantur,velreficiantur,autfimilcaliquod    nedumforefcsrationerundorum,qui  ciuf- 
opus  crigarur,quod  ad  ianicaccm  &  curam    dcm  ciuicacis  iurisdi&ionc  comprehedan- 
humani  corporispercineat,  vt  funthoipi-   tur,fed&clericiquoq;  hanccollationcrrL» 
tiapubUca,  Vclpia  loca,  paupcribus  aut  x-  agnofccredet^anr.Quainrcquamuisrlu- 
grotis  dcftinata ,  rum  cxtrancos  ad  huiuf-    &uet  Alciatus  &  diflcnciac  glofla , cameru 
modi  contributioncm  vocandos  non  cflc,  Barcji/</.«*»f.r.repudiatagloflaripfiusfen- 
ex  auftoricace  regulx ,  fecundum  naturam   tentia  araplcclitur  refponium  Pauli  dc  A- 
efle  ,  commoda  cuiufque  rei  eum  fequi,   rena  contrarium  defendentis.  idemquoq; 
qucm  fequuncur&incommoda,/.*.j^<io»   pronuntiar  Albcricusdc  Roia.poft  Cynu» 
regul. tur.item arguml eum ffadmuntcipai.  jT./.    Dynum  01dradum,Bcmard.  &  Innocenr. 
Quod  fiverorcs  inftituta pcrtincatad co-  inc.nonminmydemmun.eccUfreUtos.Bart.ad> 
fcruationcm  rerum  vcl  fru&uum  prxdio-  fiipMknturibid.Cafirmfjt,2.Salyc.*.}.zt\\\\h\tl 
rum,  vcluci  fi  aquxdu&us  fiac  irrigadis  pra-    tamcn  diftin£honc,qux  pronunciaci  noftri 
tis,  vel  concra,  fi  cum  locus  paIudofus,vcl  a-    vcrbis  planc  rcfponder,  cum  dcmu  clericoS 
quispluuiisinreftus,auc  qui  fluminc  aflur-    huiufmodimuncrib.parerc,cumcrnia  nc- 
gcntc  facilc  operiri  atque  oblimari  folcr,  &    cciTario  ad  dcfcnfionem.qui  corum  ambitu 
ad  auertchdam  aquam  aggcrcsaliqui exci-    coerccatur,cxftrucndavel  rcfticuedaiunc, 
tati  finc  vel  fbfla  du£ca,a// l.infumma,ff.de^>   arg.i.omnes.C.deoferfubl^jrl.f.ortmieod. ttt. & 
aq.piu,aree»d.§./.§. Caffim,§.item  Varm,  i.  vicu    lj.C.aquib.muner.nenUc/eexeufiUb.to.  In  hac 
nu<,eod.ttt.  cum pari  racione folis  pofleiTori-    quoq;  opinacionem  conccfletunt  Pacifius 
bus  illorurn  agrorum  hoc  onus  irrogan-  conf2s.n.6.ejr7-'voLi.AUx.confjgjiu.i2.voli. 
dum  ccnferfm , argum.i.t.§.fiu. ff.de  oqu,  piu.    Hattacon/.t77.n.i2.Panorm.  incnon  minmyde 
arcend.&lAfum.C.  deaqmtdtUf.  Ub,  to.  ejr  l.  ad   immun.ecelefn.16.And.Cail.0bf.si.num  tUtb.i. 
reparationem^eodjtt.  Porro  fi  opus  ira  com     nominacim  "f"de  excran'eo,quod  is  hoc  cafu  i  7 
paratum  fit,Vt  &peribnis  &  rcbus  prodefle    huiufinodi  pcnfirationibus  refpondere  dc- 
poifit  vcluti  funt  inftru&ioncs  viajum ,  &  beatargumcnrationemaclcricoducentes, 
pontium,  aquxdu&us,  hi  fcilicct,  qui  &  ir-    vtetia/nfacit  l efiaftn trac7.de afi.p .4-  qj  nu.)6. 
ngandis  agris  &ciuibusprodeitc  poflintad    ldcm  dc  clericU  <Juoq;  profitctur  Vafquius 
clucndas  ciuitatis  fordcs,  vcl  ad  ncceiTaria  de/ueceffabtntefi.Ub.t.§.2t.iimi.p.n.tSt.rjrfiqq. 
aquz  hauricndx  vfum,  hoc  cafii  nonani-   vbiallcgatetia  Ripa,Cardin.laion  Bucrig. 
maduertimus,  quare  cxtrancorum  potius    &aliosidcmfcntientes.Guid.Pap  decif.2g. 
habcnda  raciofic,quamciuiu,cumincom-    diccns  ica  decerminarum  cflc  in  Concilio 
muni  cauflacommuniscflcdcbcacimpen-    Gracianopolicano./*.  Pafo.infuUarrcfi.Ub.$. 
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tit.iiJeindicl.ejrccnjit.c.is.16 17.18. 19.  in  <jui-  cafio  propaganda:  ditionis ,  q,  fortaflTc  vici- 

bus  diuerias  fcntcntias  &  prariudicia  aftert,  na  quedam  ioca,admodum  opportuna,fint 

tam  concilii  Lugdunefis  quam  Parificnfis.  venalia.  S.inc|cgo  rpccu  dccerncre  no  pof- 

£tpa C4.inprim.nu.31.  0/afcJecif.  PedemontJ6.  fum,q  rationem  fccuti  hos  cafus  fcparados 

fupcrexorta,n.s.ejr6. Framif.Mart.decif.De/phi-  ciXc  exift  imauerint.  Nam  q,  ad  pnmum  & 

nat.46o.num.26.tumfeqq>Dcrpai.in/pUcet,C.dc  fecundu  attinet,non  video.fquarealiquid  2.0 

ficrofin£l.ecclef.nu.io6.Sytu.conf.}o.ccc\cfam.  fpccialcinillisconftituant,cumhocmodo 

deberc  obtcmperarc  functionibus  liuc  vc-  non  domino  aut  baroni  confulatur,  fcd  ipfi 

ctigalibus.  qua:  ob  refecrioncm  viarura,po  -  Impcratori.qui  illud  iure  fuo  exigcrc  pollit, 

tium,  &  publicam  ncceflitatcm  impofita  c.vn.qu*ftntregal./.nemimm,ejr/.tubemus  C.de 

funt.  In  his  igitur  &:  fimilibus  opcribus  nc-  ficro/.ecc/ef/.pUcet, C.deexcufit.munJib.to./.vn. 

ceflario  rcftituendis  a  clericis  non  difcedo  de /uperindUt.eoditb.l.i.ejr2.deindtcJ.i./i.  dean- 

adiftmctaoncibidema  mcpropofita:  in  a-  non.&tribnt.l.omncspcnftiare,l.omne$omnim, 

liis  cxiftimarem  magiftratus ,  qui  plena  iu-  eod.  tit.  Ncqj(  iatisfaccrc  mihi  potcft  diftin- 

risdictionelubnixi  hint,dcfcriptionis  pro-  &ioHenriciaRofcnthal,quiconftituitin- 

uinciamcapcflcrcpoflc,  ctiafi  nullum  pc-  tcreflc.vrrumquidexplicadum  fitinipfius 

cuUarcpriuilegiumaPrincipeimpecratum  Imperatoris  cxpeditioncm  &  fubfidiabel- 

habeant,  modo  is  confultus  no  refragctur,  lica,  an  victus  fuppcditandus  fit,cum  eanu 

in  cauflam  murorum  ciuitatis  rcparando-  rcgionemtranicundo perluftrct.  Poflcte-  n 

rum.vtdictumeft  Qupdfi  vcrohuiufmodi  nimipfum  Principcm  fupremum  comca- 

opcra  ad  decus  &:  oinamcntum  ciuitatis  tus &annonasimperarc)idipiurefuocon- 

^gpotiusfd.ftinatafint,  quamvt  ncceflitati  ftatcx  iproiocit,ltnfraudcm,i.nemo,Lmediter- 

feruiant ,  tunc  hoc  ius  in  cxtrancos  cxercc-  rane*,  C.de annon.fjrtr1hut.Lr7. odios,  C. de/ufie- 

rc  non potcrik,  iuxta diftinctionem Iacobi  ptor.pr*pc/:&arcar.Ub.io.l.i.cJecrogat.mtl.an- 

dc  Butrio,Salyccti  &  aliorum  d.  I.  ad  infiru-  non.ejri.ficut, eod.tit.  lib.  11.  lpfi  prartcrea  in, 

c7iomm,C.deficrofieccief.  fcdofus  crit  aut  be-  tranfitu  omnia  humanitatis  orncia  deberi 

ncficio  Principis  coqs  pcculiari ,aut  praefi-  conftatcx  lneminem,cJe/acro/ancl.eccl.item 

dio  temporis  & quafipoflcflionis  quarie  vl-  Lt.C.kjutbtismuner.nonUcetfi  cxcttfar.l.t.ejr  2. 

tra  hominum  memoriam cxfcrat,cum  illud  C.demetat.(jrepidimet.Lomms, eod.tit.  ita  vt  (i 

proprium  Princiois  ius  (\t,d.l.vn.  C.  defuper-  Impcrator  vel  Pnnccps  fuis  comitibus  hoc 

ditt.  & LpUcet,  C. deexcufat.  mun.  Ub.  10.  Idera  genus  hofpitalitatis  cxhibcri  vclit,  caufla 

quo  q;  in  fubditis  probari  poflit,  fi  nulla  cui-  nulla  fit,quarc  no  pftctur,  cum  etia  E  pifco- 

dcns  caque  publica  necellitas  contrahen-  pus, Archidiaconus  &ocsalii,quidicccefin 

da?  peeuni»  magiftratus  vel  infcriorcs  do-  obcundo  ad  raonafteria,veI  fimilia  loca  dc- 

minosvrgeat.  flcctunt,hxc  benignitatis  officia.q  ipfi  pro- 

,p     Sunttamcn,quifcxcafus,  quibustinfc-  curationcsvocant,cxigcrepoJIint^.w»^- 

riordominus,vtCorncs,Baroautfimilisdy-  rente.de offt ord.c.accedetes Jepr*fcript.c.cum  A- 

nafta  hoc  ipfum  ius  cxerccrc  poflinr ,  cxci-  pofioltts,cfipit*^.c$uninfiati*,c.procMr*tione$,de 

piant  quorum  cft  Hofticnf  in fiafumma,  dc  cenf.  Plane  in  eo  cardo  difccptationis  vcrti 

tmmtm.ecclcf.SpecuUt.in  titJe feud.g.quoniam,  poflit,an  id jppria auctoritare  faccrc  poflk, 

num.67.  verf.ejr mta  qnodvafalli, &tbtd.  loan.  an vcro  dclegato  tPcincip.inrcrccdcrc de- 

^4ndrc*.chajfan*ttstnconfuctud.Burgund.rub.  beat.  Ego fatis exiftimo, q,  Princeps  huiuf. 

i.§.4.  tit.  de  tufi.  ejr  iur.  in  verb.  m  indiclionis,  modi  hofpitij  ofHcia ab  illo  dcfiderctvcl  ac- 

num.S.JEgidius  lhomatjntractat.dccolUct.fitf.  c\oiitct,argJLpUcet,deexettfmmkUb.io.rjrl. 

ne/cienter,mm.$.Burfit.confil.t6.num.i7.  Henr.  6:s,C.deanno».ejrtrib.itemlfiminor,  §  fi  ff.rem 

*  Rofintht/ infutSymffifcudaU,  c.  $.  conc/uf76.  rat.hab.ejrratthab.Porto  in  ipfadcfcriprionc 

num.  /. ejrfiqq.  Si  dominus  loci  huiufmedi  non  putaucrim,comitc  fiuc qucmuis alium 

cxadionib.  vtatur  pro  excrcitu  Impcrato-  dynaftadefungipofle,fi  harconcra  in  fuos 

ris.  Secundo.fi  Impcrator  tranfitura  faciat  fubditosomninoderiuarevclit.itavtfui  ra- 

vclperagret  rcgionem,  in  qua  quis  dynafta  tio  habcatur.  Proportio  n.diftributionis  in- 

eft.  Tcrtio,  fi  dominus  alam  cquitu,vcl  co-  cunda  eft,cum  talcstdynafte^quoqj  ad  col-  u 

hortemmilitaremprofcautfilioinftituere  lationcm  pcrtineant  pro  virib.facultatum 

vclit.  Quat  to,  fi  dominus  ab  hoftc  captus,  {\iztum,*rg.Umncs.  Cdeoper.pubi. L  *dport$u, 

lit rcdimcndus.  Quinto,  fi  filiam  matrimo-  e0.tit.L4X iJcproxfacrorfcrtn. Lt2.c^. detmmu. 

nio  collocarc  debcat.  Sexto,fi  fc  ofteratoc-  ecc/.§fiqu*  vero,  ttHfhJtdefinf.cimt,/.adttocati. 

CJi 
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auth.quas  a£t  quae  res  prxi 

C.dc  adt40c.diuerf.iudd.c9ntrdiC.de  remil.lib.ts. 

Ex  quibus  cdoccmur  in  his  muncribus  pa- 
trimonii  non  habcri  rationcm  dignitatis, 
profcflionisaucmilitiae,  imo  ncclcricatus 
quidcm.  Quod  vfq;  adco  producit  vtgid. 
T  h  om  ac  in  tratf.de  collecl.§  .mbilitMy\ t  neq» 
14  PontiHcem  ncqj  Impcratorcm,"f  ncquc  rc- 
gcmabciufmodi  muncribus  publicis  putcc 
excu(ari,vcdehislace  diffcrit  n.6.tz.t).cjra- 
Uis. Idq-.cofirmari  poteft SLXg.i.i.2.<jr j  de colla. 
fimdcr.fijcal.lib.ti .ttem  l.z  .(jr Lalfit^tU prtutUg. 
dam.augujl*{od.lib.  Quod  fi  vcro  Princcps 
incaufiamcxpcdicionis  vel  altcrius  ncccf- 
ficacisoccurrcncis  certam  pccuniac  fumma 
impcrcc,  eo  quoque  cafu  non  videtur  pro- 
hiberi,  quominushuiufmodi  dcfcriptionc 
fibi  coniiilat,  qua:  tamcn  fumma*  quanrica- 
ti  habita  rationcimpcnfarum  in  cxigendo, 
&  cius.quod  ipfc  concribucrc  dcbucrac,  rc- 
fpondcac.  Hoc,  fi  ccrca  rario  vcl  modus,  ad 
qucm  dcfcripcio  fubdicorum  rcuocari  dc- 
*y  berec,  dcfinicus a  Principc  no  fic:  namfdc- 
ccrminarionefa&a,an  illud  quod  fupcrcft 
recinere  Baro  vcl  Comcs  poflic,  controucr- 
fixcftjquar  ica  facilc  tcrminari  non  poffic. 
Nara  fi  ob  alia obfcquiagratificari  Impcra- 
torvciPrinccpsipli  volueric,cxiftimoilliid 
ill^fo  iurc  noftro  rcrincrc  poflc,quoddc  to- 
ta  quanticacc  oronunciat  Macch.dc  Arflid. 
Sicum  dynaftaccrca  feruitiadebcrct,Im* 
pcrator  ipfi  exindulgentiarcmifirrit,  arg.l. 
tntercattjfiu,26.§.abejjetff.mandat.  quia  quod 
illi  tantum  vidcatur  abcfle,  in  quatum  pto- 
ptcr  diccamremiflioncmobligacuscft  Im- 
pcracon  vcl  Principiad  ancidora,<rrg*./.jf. 

Jedetfi,§.confitluit,depctit.kered.ejr  / fiquisntan- 
daiojf.  dc  neg.gcfi.  q>  iane  ica  indiftin&e  mihi 
probari  non  pocuic,&  puco  calemopinionc 
apcrcc  rcfclli  pcr  l.fin.cdecapt.  ejrpostltm.  re- 

«cr/Tqua  cauecuclcgacum.fiue  qucm  alium, 
cui  ciuesab  hoftibus  capci  donaci  funcgra 
tisautpromcdiocrifumma,  non  pofTema- 
iorcm  quantitatcmcxigerc  quam  ipfc  cx- 
pcnderat.  Accedit  l.fivero  non  remunerandh 

ff.de  mandat.  qua  cauecur ,  fidciuflbrcm ,  cui 
donandi  caufla  remiflafit  aftio,  non  pofle 

mandati  cxpcriri,quod  fi  vcro  remuneradi 

caulTa iftud  fa&um  cflct,ponc,/./0. idcm%  in 

fundo.§.fin.eod.tit.  Tertio  vcro  cafu  &  rcliqs 
16  nontpoflum  pcrpcndcre  q,tales  dynafta? 

cxhaurire  fubdicos  fuos  huiufmodi  exa&io- 

mb.  cx  cauffis  rclacis  poflinc,  cu  vnufquisq; 

dcbeac  fortuna  fua  boni  confulerc/.  z6anter 

caujfas,§.non  omniatl.continuus>  §.iUud,  de  verb. 

^/.ncqjex  cauila  inopic,  auc  calamicatis  qua 


iript.  aut  non  admit.  c  10.  ifi 

quis  vrgcacur,  finc  au&oritacc  Principis  ad 
huiufmodi  conlilia  fele  conferrc  dcbcac././. 
dr  z .  C.muajtuttitisjn(l.nopoJJe,l.placet,C.deex- 
cufat.mun.  Quare  rcpudiaca  fcnccnciaSpe- 
culacoris  &  Hoft  icnlis>alicer  &  rcct  c  rclpo- 
derc  mihi  viii  func  Salycct  Ijmu.j.  C.  eod\tit\ 
Bald.c  i.§fimtlticr,nu.  t.  decapit.  Conrad.Brult. 
confiifeud.jz.n.7.1»/.  clarfcnt.  Ub.4.  §.fcudum. 
q.zo.  Guid.Panzirol.conJil.isj.n.ti.\bi  poftCld- 
rum  hanc  (ententiam  communcm  dicit, 
ctiam  facit  Paulus  Parifius  ccnt.2j.num.2Mb. 
4.  Accedit  Iacobin.dcS.Gcorg.tit.bomag.  num.34. 
K^ilex.confil.isMb.2.  Ioan.AndrJnaddtt.  adSpe- 
cuUt.  ttt.de fcud.  §.<jHontam ,  ctrcafin.  vcrf.nota 
quod vafalh.  loan.  Faberlj.Cde fiatuis  <y-  imag. 
num.z.Ferd.VaJqJUufir.controuerJ.lib.i.c.7.  n.  j. 
Faul.CaJtrcn.l.ncminem^num.}.  C.  de facrofantt. 
ecclcf.Alber.U.C.de  iurud.$mnJud.  illam  quoqj 
comuncm  htctuxBocx.decifit26.n.6.  Hinc 
fit,vtomncs  illi.quiHoftienfis  &Spccula- 
Coris  fencenciamairercreconantur,vim  o- 
mnemconftituant  in  reccpta  confuctudi- 
nc.  Id  cnim  quatuor  in  cafibus,  vcluti  fi  do- 
minusfabhoftibus  capcusredimcndusfic  tf 
fi  mcditctur  profc&ionem  vlcra  marinam,  • 
vcl  cquicatum  nouum  inftituere  conecur, 
aut  filiam  in  matrimonium  velit  elocare,in 
Gallia  rcccptum  cflc  tcftantur  Cnaflana?us 
inconjuctud.Burgund.  rub.i.§  4.num.i.ejrfeqq. 
item  Boeriusdectfij6.loan.Papoin  fuuarrcfi.ltb. 
ij. tti.d.c.i.  f.rjr 6. loan.Fab.  tn §. aque.  Infitt. de 
diJ.  circa fin.  addtt  idcm  Papo  d.tit.}.cap.$.ejr  e.j. 
id  nonnunquamadmiflum  eflc  in  fiha  fpu- 
ria&fororc.  Mynfingcrus  autem  centur.s* 
C4/.*/.»*w./.audorcft,etiam  in  Gcrmania 
rcccpcum  ciTc,  cum  agicur  dc  macrjmonio 
filix.fubdici  fuo  auxilio  cxpcdire  cogancur. 
Quod  &idcmvidecucfencircZafius<&/r«4/. 
part.7.num.st.  Scdvcrumd.doftoribusfde  it 
communi  alicuius  prouin  ciq  confuecudinc 
ccftancibus,fides  accommodanda  fic,  non_. 
ita  cxpcditum  cft,  cum  &  Hcnric.a  Rofcn- 
thal  injua  Synopfifcudali,c.s.concluf.77.fub  n.  z. 
dccontrariaobfcruantiainnonnullisGcr- 
manijE  locis  tcftctur,  &  pcriculofum  illud 
eflc  intclligamus,  ex  his  qua*  ordine  cogcf- 
fitFrancifcus  Burfarus  conf.i6.n.j  t.  Dec.  conf. 
42.tr; jm.Gozjtd.con/.2$.n.iz.Iaf.l.de  quibusjj.fp. 
ff.de  legib.  CMichacl  Grafi.  commun.opinio.  lib.  i* 
quafi.20. 

Tradandum  aucem  hocloco  cft,tquaci  19 
cemporis  inccruallum  ad  hanc  confuccudi- 
nc  incroduccndafiifhciar.  Eciancfecundu 
fcncenciam  illorum,qui  ius  1  ndidionis  exi* 
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dcccmannoruraconfuccudincmfufliccrc,    nibuspubliciscxcauflis>quasfupra  n5  dif- 
C.eUprxfcriptMtng.temp.  10.(3-20.  annor.  Idcm    fimulauimus.lncercftaucem  inccr  huncca- 
quoq;  quxri  poccric  in  aliis  collcccis,quibus    fum  &:  aliorum  operum,qu^  a  mera  voluca- 
cxcraneioncrancur.vclcriamfubdiciinillis  ccproficifcunrucquodpecuniainrefcctio- 
fcil.cafibus,inquibus  nulla  neceflitas opc-    ncm  murorum  ciuicatis  cogi  quide  poceft 
ris  inftitutionc  fuadeat  aut  cxtorqueat.  Ec    auctorirate  magiftratus,  &  defcripcio  fecu- 
quidcm  And.  GM\Mb.ob/er.2.e.fj.n.2}.A\cx.    dum  faculcaces  fmgulorum  ciuium  ficri , 
tonf.6S.n  tr.cumfiqq.Iib.2.  P3.riC.conf2f.nu.2S.    profedo  no  poflecii  cflent  taliaopera,  qux 
vol.i.Iaf.Lde  quibus,n.46.deUgib.item  LpUcct>C.    ad  ornacum  ciuicacis  pcrtincrenc ,  maxime 
Je/acro/*nc7sccUf}\iyiti'.d.obJer.2J.cent.s.nu.j.    fi extranei.f/ diclum est,  in  parccm  contri- 
Kyrr\.Cr^uct.tntraitManiiq.temp.^.materiay  bucionisvocarcncur. 
njt.pott  FeUn.&  aliosallegatos  ^tuunt  longu.       Tcrcium  &  quarcum  argum.  parum  ne- 
ccmpus  dccem  annorum  fufficcrcScd  ianc    gocii  nobis  exhibcbic.fi  memincrimus  vnu- 
illis  aflcnticdu  cfle minimc cxiftimo.  Qua-    qucmq-,  iuri  fuo rcnunciarc pofle,/^/*.  C.  de 
uis  cnim  cofuccudo  facilius  incroduci  pof-   pacf.6c  cfle  arbicros  &:moderacores  in  rcbus 
5  ficScfauorabilior-|'(ic,quamprjcfcripao,ca-    &pccuniis  luisJjnremandat.Cjnandat.i.j.C. 
mcn  cumagicur dc his,qux  Principi  rcfcr-    deconjl.pecun.  vbi couencioncs ccrti  collcgii 
uata  funt.tunc  confuccudo,ni(i  immrmo-    non  reipuunrur.  Quodn.mcrxcratvolun- 
rialis  ceporis  prxfidio  fulca  fic,  nihil  poccft,    tacis,  j*id  poftconicnfum  inccr  parce  cranf  jl 
cfuperqitibitsa.de vcrkjign.  qux  confuccudi-    fcrcurin caufiam ncccttitztisj Jicut.C.deobi. 
nis  mcncioncm  facir, c.vencrabtlu, de  confuet.    &act.rjrt.incommodat.§Jicut,jf.commod.  Ac- 
Quodaurcmficdcrcgalibus  &:  per  confe-    ccdicquodvolcncinofiac  iniuria/»Mr/ftr#. 
qucns  dc  rcfcruaris.apparcccx  his  qux f'p.    danturjf.de  regiur.Sc  quod  cum  priuaco  per- 
c  j^.p.ordinc  complcxi  fumus,&:  auctoricace    miccacur  huiufmodi  impcniam  facerc,&:  o- 
eorum,qui  illamicnccciam  amplectuncur.  peracollapfarcfticuere.velnouafuisnumis 
Quibus  adiicio  CaroLRum.conjiLj.vifopro-    crigcrc i.s.Cdeeper.pub.  no  videarur  illa  cfle 
Uxo.col.penMks.&conJii 2i6.in  t.dub.Ub  t.Are-    racio,quarcillud  magiftracib.  cx  communi 
tin.tonfil.t}2.Natt.inaddit.adAUx.conf.68  circ.    confcnfu  &:  cofpiracionc dcncgari  debcac, 
n.i2.AUno:h.conf$2.n.69.So:i.iun.conf.6o.n.2o.    modocamcn  illipurasmanus,&  quxmini- 
&ji.Ub.j.  quauis  enim  fupcriores  vidcacur    meinquincncuchabcanc  tot.tit.C.  &$jdL 
loqui  non  dc  cofuccudincfcd  dc  pfcripcio-  lul.repctund. 

nccamcncum  huiufmodiius,  quod  cxer-  Quincadifficulcascxpediccur.fiponde- 
ceturinforcnfcs&:  fubdicos  ccrco  in  loco,  remus,illudcos  poficficalisinftaurarione- 
pocius  rcfcrac  cauflam  prxfcripcionis ,  qua  ccflaria  fic,&:poflcfl*ores  ad  coru  iurifdicrio- 
confuccudinis,non  animaduercimus.quale  nc  pcrcineanc.  Si  n.priuilcgiarx  finc  pfonx, 
no.ncnrebusimponarur,fcd  quid  in  con-  collacio q.dc locu habcbic, fed  vccduericil- 
croucrfiam  dcducicur.  lo  rcmedio,  cuius  fupra  mcncionc  fccimus. 

Hisiraconfticucisordopropoficx  qftio-  Hisicaconfuracisnolcuedifcrimcnobis 
nis  cxpofccrc  videcur,vc  argumcncis .  qpro    impcndcrc  vidco  ex  vlcima  imprcflionc ,  fi 
v  concrariaparccallcgatafuncfacisfaciamus.    audcorcs  reccfcrc  &  ius  noftru  nolcgib.fed 
Primo  loco  ingercnrcm  fcobiccm  vna  re-    numcrohocaucillud  fcncienciu  mcciri  ve- 
pecicioncfubmou:  rcpoccrimus,  caru  fcil.    limus.  Scdcu  hocminimcnobiscomirccn- 
fl.quxfupradcfignacafunc.maximc  l.t.cJe    dumiicexiftimauihacconcroucrfia  adra- 
japtrindiltMb  10.&  c.an  quafint  regalJ.placet,  C.    cioncs  &:  argumeca  dcflecti  deb  ercPlanc  n. 
deexcufat.munMb.10.  q  manifcftc  coarguut,    conftituo,legcmunicipalicorcdeduci  no 
hanc  potcftaccm  ncmini  conceflam.aut  ab    poflcvtcxcrancis  caonerairrogetucf  q  iu-  51, 
vllocxcrccri pofTc  q  lmpcratoreaut  Prin-    renopotcrant.  Moucor  his potiflimu  hra- 
cipc.  Adhibcmus  tamcn  illadiftinctioncm,    damentis.Primo,quodcxcratccrricoriuius  35 
cui9&:fup.  mcminim',anillaindi£cioinfti-    dicenci  impunc  non  pareacuc  Lextr.t  terri- 
tuaCcx  cauifa  neceflaria,  an  vero  volucaria.    tormmjf.de  tunsdut.omn.  iud.  Excracerricoriu 
Quifccundo  loco  cxfiftic  fcrupulus,co  vcroquismanucxfcrcrcvidccuCquimodu 
jpinligniparcclibcracifumus^colliq-.poceft  iurisdiaionisexccdicrc,pfona,loco,cepore 
cx vcrbis  addudx  \.omncs>C \de oper.pubi. st  rjribid.gloJf.at$Dd.d \i.fi.Bart. Cercumauceft, 
fcil.illud fiacaucloricacc Rccloris  jpuincix,    hxconeraperibnisimponi  racione  reru&c 
&  ad  Principe  fiac  rclacio.fi  agacur  dc  moe-    rcfpcftu  cauflarunjjcx  quibus  igicur  cauflls 
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idiura  fieri  non  permittunt,fed  hanc  pote-  debcrc  cmx\c\t  Lbonafidesff.de  regjur.1.  vn.C> 

ftatemIrnpcratoridcfcrunt<k,././.c^'i.Cvf-  demulter.tjrquotnU>.Ub.io.t.nauutnufi*.§.cHm 

itigal.nou.injiit.nondeber.ejrt.  vn-C.de/upcrtn-  autemffadUg.  Rhtd.de in/f.t.Jitta.§  quttnutta. 

<&/.//£. /tf.magifttatushocneq;  cxfcquedo,  ff.deieg.2.  Vnderefpolumcft  quouquisno 

ncq;  ftatutum  condcndo  fibi  poteft  vindi-  bcnc  coueniat  intcr  noftros  Dd.  fi  cx  cauk 

cxtcJ.fm.C.deUgib.c.qutdadtransUtitne  de  tff.  faexpcditionislmperatoriseindicendapc- 

Ug4tt.it. §finff.  detcg.InlMaieftJ.i.ff.  dev/ur.  cunialit.anciuisomniu  bonorfl  ,q  quouis 

auth.nauigia.C.defurt.auth peregrint.Ctd.  ctm-  in  loco  haber  sftimationc  facta agnolccre 

mun.deJucceffJ.Neratiusff.de  reg.iur.  Exquib.  •fcollationcm  dcbcat.  an  vero  fumciatilla  54 

lcgib.  cognofcimus ,  nc  interpretari  quide  profitcri,  q  magiftrarts  iurisdi&ione  cocr- 

magiftratu  pofle,  q  Impcracoris  priuil  gio  centur,vt  viderc  licct apud Andr.Gail.</.o£- 

coceflafunc  velcocrariobcncficiocollidc-  Jcru.^f.nu.f.rjrd.  vbiinprioremfcncenciam 

bct.  Sccundo q» cor\ftctcxli.ff.detuitr.dat.  mc\\mtev\dct»r.ry-foach.Afynfingcent.i.obf 

dbhisttemt.2  ff.it  oJ.Proconfil.comunium.  C.  de  22M.4.  vbi  vlcimam  fententiam  foucrc  & 

naturat.Ub.c.pcrvcnerabtL^qtifilit fint  iegittmi.  amplctti,porcft  inccl  ligi,  quod  fiinc  riicic  a- 

§/i  tuquib.mod.natnral.  efficiant.fut.r\u\\u  ma-  pcrtc  Hcnric.a  Rof.  nchal.  in  fuafynopfifcu- 

giftracum  in  perfonas  libi  no  fubicttas  quid  dali.e.$.concl.7j.circfin.yb'\  plurimos  domino- 

iuris  adfcribcrcpoiTc,  imonc  Pontificem  rum  auditoriiSpirenfisinconrrariamfcn- 

quidcm  alique  tamr  &:  dignitati  rcfticucrc  ccntiam  procliucs  tuiflc  oftcndit ,  ica  fanc 

cum  pmdiciolmpcratoris,  nealienaiuris-  concroucr(umnoncft,an(ivnoin  locoex- 

di&ione^eroerevfurparevidcatV.^t/fwr*  ac*u  fitracta»cjsalioin  locoadhuc  diftrin- 

kitt.cntuit.de  iucLvbt  Htfit.f (nnt.Pantr.ejraUi.  gi  dcbcit.Bart.cjrttAn.de  Platea.d.l.vn.  CodJe 

Tcrtio  q»  plurimi  inccrpretu,  quos  a  con-  muUerMb  it.Crauet.de astiq.  temptr. §.  materis 

traria  parce  ftare  vidcm9,re  no  facis ,  vtcrc-  nu.2j.Barthtft'n.SocinusctKfj02.nurn.4.  vot.2. 

dcrcliccr,ponderata ,  confticuat  lcgis  mu-  Ant.Gabri.(tmmun.ctnd.t:b,6.ctncl.2.titMiur. 

Iiicipalis  non  illa  vim ciX:,  vc q  Impcratori  immun.n.i4/J\fynfd.ob/eruat.;2. num.p.  Ant. 

tanc| ^ppria aflignata  func  ftacuco  infirmcnt  Gttt.ltb.2.obfist.nj.(jr  tt.HenJ Rofcnth.quictit 

autlabctaclcnt  italtfJ.tmncs popuU.  ff.de Ug.  alit; rccenfet  infuafynopft feudaU  capj.cond.  8$. 

n.4i.  BaUt.  Aat.Im.Panor.adduttos  Crauet.de  an-  num.i, 

tiqJeptr.par.4.n.io.cr fifj-  Hocautciuseflc       Qjiartoeuincerchocvidetur/.  ambitit- 

Impcratorisproprium&:pcculiare,iafa?pe  faff *e  ^m*.4£*r^ytf<r/.quac<?prchenditurr 

audiuimus,arguit  cnim  illud lex  r.ey-  2.  C. de  illa  decrcra  nullius  eflc  momcnti ,  qux  au- 

untiqJ.omnes.C.dctnbutJ  v».  C.defuperint.l.  ^upandi  honoris  caufla  intcrpofita  funt. 

~piacet.C.deexcu/it.mw.c,vn.qH£fintregaIJ,ifit-  Quis  autcm  non  animaducrtit  huiusmodi 

cttas.de  tf/.praf.§ '.ttticitas depace tencnd.rjrvera:  ftatuta  co  ptinere ,  vt  huiusmodi  magiftra  - 

firm.auth.itcnuUacomumtas.  C.  de  facrtfacclcf.  tus nomcnaliquod  apud  ciucs captcnt, & 

cuius  intcrprctationc  eo  magis  abftinendu  honori  fuo  improbata  rarionc  vclificcnrur. 
eft.q,&grauiorip  riculotractctur.  Enim-  Qmnrocontrariamenunriarioncmfub- 

ucroImperarorpra:rpgatiuafibi  copet  n-  uert\ttq\Jodc.cumtmnef,  extr.  dcctnfittut.de' 

tcm  rcmittcrc  potclr/.  /.  de  turetmmunttaU.  dararur.illa  ftatuta ,  q  cum  prariudicio  ab- 

2.C.dcMgib.  alienam  autcm iniuria  non  po-  f.  ntium  &:  mcliori conditione  illorum.qui 

tcft,autVanc  non  (olctJ.fi auus  C.defiat.potefi.  prxfcnccs  crar.fcribunrur,  nullius  cflfc  mo- 

Lpenult.C.depact.int.emtor.ejrvend.  PrxC-  nri  mcnci.vbi  Inntc.Panor.ty-aUi.  Purpuratus  conf. 

auccmin cocroucrfiaagicur  dc graui  decri-  4  S.n.44Nat.rtnf.2tjnateria  (tlleitarum  nu.4. 

menroipfiusImperaroris,cuipfiusincerfit  ihefaur.  cU(if2$7.Rom.l.4  ff.dcreiud.n.6.  qui 

cos ,  qui  ipfius  impefio  cocrcentur,  huius-  tradidcrunr,  quod  dccunones ciuiraris  auc 

•modi  cxactionib.  non attcri  aut  vngue  ar-  confilium  non  poflir  ftatucrc,  vt  nedu  am- 

lodi  l,curatio§fi./f.debon.danat.dejphtbttfeud.  phithcatrumaliquod,columna,rbns,&'id 

alienat.per Lttharjnprinc  ejrde  frthibtt.  fcudt  genusaliaopcra,  qux  adornarum  &:volu- 

aiien.per Frid.inprinc.  Porro  mbditorum ,  nc  pratcm pcrtinent,&'  nulla  ncceflitatis  cauf- 

•huiusmodi  racultas  vulgecur  &:in  plurcs ^p-  iam  coniundam  hibent,  a fundamcntis  c - 

pagctur,quoqucint~rcft,ncduplicioncre  rigantur,  fed  ctiam  vt  ccclcfia  xdificctur 

diftringantur,du&:principi  fuo  conucni-  cum  prariudicio  abfcntium  qui  non  cor>- 

tncialubfidiaminiftrant,  &'adyraftisfuis  fenferunt,  fcd folum prarfcntcs  &  adftipu- 

tctcnuantur  U  cxhauriuntur.quod  ficri  no  lantcs  obligarc 
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Scxto  vrgctnonmedioctiterquod  a  Bar- 
toiod.l.omnes populi.jf.de  lcg.n.  $2.  lcriptu  dc- 
prehcditur,quod  illa  ftatuta,  quar  fiunt  co- 
traccrtampcrfonam,  autin  praciiidicium 
ccrtarumperfonarum,qu^nominatimdc- 
iignari  poflmt,  lintincacaufla,  vtperdoU 
cxccptionem  clidi  poflint.vcl  aito  remcdio 
fubuer  c  1 ,  z  'bt  ^ilban.in  apojttl.  pojl  t^dbbatem, 
JFetin.  Ananiam ,  Anchar.  Barbat.  Alexand.  & 
AngeLaliegatos  tafxn  t.u^ff.deUgib.n.  4.  Angxonf. 
271.verf.1nprinc.Alex.conftUoo.nu.  14.  tjribid. 
Nattainapofil.^Anchar. conf.2pS.  in  temtorio 
in fine.  Clojja  in  1.2. §. finali.ff.de  except.doti  mati, 
argumcnto  cius  tcxtus. 

Scptimo  quoda  magiftratumunicipali 
ftatui  non  poflit.vt  prardia ,  quaeinillorum 
iurisdi&ionc vcrdntur,prooncribus ,  quae 
poftca  cmcrgcrc  poflint  fint  obligata,  vt 
nuiusmodi  ftatutum  clcricis  noccat ,  qui 
poftca  illorumprardiorum  dominiananci- 
lccntur,  vt  tepudiata  opinione  Bartoliiw/. 
reJcripto,§.fin.jf.demuner.(fr  honor.  confttiuunt 
Batdjnl.pUcetJjoctitJafdJ.pUcet.nu.t7.&aIii 
a  nobis  commemorati. 

His  argumentis  cenfirmata  noftra  fcn- 
tcntia,nc  planc  au&oritatc  deftituatur ,  al- 
lcgoidcm  fcntientcmBartolum  l.cum 
injr.de  incolis  tib.jo.Natt.confrs/.nu.o.rfr  confiL 
1  j/.» .  12 .  C0rna.c0nf.S3.  circ.prim.c0L4.  verftdeo 
pcrfin.rjrconfU.t04.col.2.verfprimumJlatutuin 
ax.voL  A  quorum  opinionc  non  videtur  ab- 
horrcre  quod  tradit  Bat  tolus  in  repet.Lpacet. 
hocttt.  quodfcilicet  ftatuto  non  poflitdif^ 
poni,  vt  cxtranei  tencantur  pro  oneribus 
mixtis,quae  imponutur  perfonis  pro  rcbus, 
quando iila funt cxtraordinaria.  Quo  per- 
tinctillud  quod  fctiptum  rcliquit  Ale.  conf. 
126.conf1deratuverbucoL4.verf.  3.  adducitur 
w/.Wmagiftratusmunicipales  non  poflc 
ftatuere,vtcollecbe  foluantur  pro  bonisa- 
libi  fitis.  Pati  igitut rationc  videtur,  quod 
non  poflint  ftatuerc,  vt  pcrfonar  forenfcs 
tcncantut  pro  bonis.quarpoflidcntinfwo 
territorio. 

Exhis  ieitur  omrtibus  illud  coficirur,  ius 
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Autloresqui  contendunt,  taltmfiabtliripofft,qitm- 

dragtnta  annis. 
Exquo  temportius  immunitatu  cedereincipiat. 
Autiorts  qutftatuant  tmmtmortaittmpm  rtqutrt. 
Argumtnta  qutbus  bstftnttntta  defendttur. 
Diftinclto  auclorts  tn  propofita  qusfttont^tnquufi 
tontra  Imperatorm  prafcriptiont  defendercve- 
lit,an  contra rtmpubltcam,  an  dennj.  ctntra prt- 
uatot. 

Contra  Imperatorem  in  taufiammumtaturtqum 
tmpus  tmmemorialejiifttttulumabcodmqua+ 
fttum  babtat. 
lus  tmmunitatis  contra  rmpublicam  trtginta  aui 
quadragintaannisconfimart  pefft. 
Cvntra  prtuatos  dtcem  annosfu ffictrt. 
An  ad  conftttuendum  mttumpofftfitonis  incoufft 
tmmunttatisfitopustnterpellattone  &  contrads- 
ttiontl 

Stntentia  auttoris,  intttu  ductndum  tfftab  to  tm- 
port  quoopmfutt  talt  fubftdio,  &  rtltquis  conuen* 
tis  ipfeinttrptUatusnonjuerit. 
Ex  catalogo  fcriptorum  tus  immtnitatis  ccrta  rati* 
onecompleripoteft. 

Quod  in  cauffa  obligatienis  probamus  idm  tn  cauf- 
fa  Hberattonis  rcjjmendum  non  ttt,fi  tadm  ratto 
interueniat. 

An  u  qui  tus  immunitatu  adquifiuit  tx  caufiis  f 
mergenttbus  nibilomtnm  extgtpoftt. 
Sublara  obltgattoncprinctpalt,quoquc  im pigiwru 
fublatumcenfert. 
Resftfci  quamuis  vfucapinonptfiint  ,prtfcriptttnk 

rcgula*  tamen  non  tjfugiunt. 
Qtu  funt  mers  facultatu  prsfcriptionis  rcgutas  non 
agnofiunt. 

Prsfcriptio  cummala  fidtnon  procedit. 
A  decimuaciindtittonet  nonrt&e  qumargumtn* 

taripoffe. 

Quanto  temporis  fyatio  cjuis  im+ 
munitatem  a  vecligaltbus  velin* 
diclionibus  fibt  polltceri  poftt. 

Vn  t  qui  in  propofita  contro* 
ucrfia  jmmunitatcm  ab  huius- 
modi  indl&ionibus  &  vec*iga- 
libus  nullo  tcporis  fpatiofquac- 1 
npoflccontendant,  ncquidemciuscuius 
initia  vctuftatis  tenebrae  obruiflent,  quoru 
*J*cft  itgidius  Thomatcs  intractatu  de  colle-  % 
clisjc£t.exa£iu.n.27.  isque  mouctur  hispo- 
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huiusmodi  indiaiones  vfurpandi  ncmine  tiflimumargumcntis.  Pnmo.  quodcupro 

fibiadfcnbcrepofleex  prjerogatiua  mino-  tnbutis&indidiombuspr^diafingulorum 

ris  tcmpotis,  quaquodnuUa  hominis  me-  tacitcfint  obligara.&contrahypothccara 

moriadefiniatur.  nuUatemporispraricriptioproccdar./.wg, 
r*  a  r> \r  t-  vMnrrnytyxi  ^farp.  quod  per  confcquens  ctiam  il- 

CAPVTVNDEC IMVM.  ,ud  proi4aum  lit  in  cauflk  indidionis. 

Svmmaria.  Secundo.quodinrcbusautobligationibu* 
immunitas  concitiart  pofiin  iam,ytaiunt.incorporatis ,  nulla prac- 
illo  temoorit  interuallt  com-    lcdptio  admittenda  fit,  /.  omnes  C.  de  quadr. 

pr*j$rJ.2,C.commun.devJucaf.vniuctlhaiZcm 

autcm 


Autlores  qut  putentnullo  temporit  tnttruallo  com- 
parartpofft. 
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autkquas  a&.qtiae  rfis  praefcrip.aut  tioh  admit;  cap.  1 1.  17? 

autcm  aducrfus  prxdia  habcrc  tacitam  ob^  trimJSalyjn  txbperit.C.dej>jcr.jo.ejr  40. an.  Curti 

ligationcm,aliquomodo  cxpreflam,q>  quis  iunxon/42xoi.pen.Guid.Panzjrot.  conft$s.  n.7^ 

fcfcinfcribi  patiatur  in  libto  obligationis.  vbi  cx  fcntentia  eiufdem  Curtii  confti- 

Quod  autcm  in  nfco  idedicitur.jpbandum  tuit  fufliccrc  etia^o  annos.Alexxonfijojt.  iz. 

ellc in  vniuerfitare  fccundii  glollam  1.2.  C.  ltb.$Jafxonfi2$.n.2.vol.j.Parifconf2$.njooMh 

comun.de v/ucap.  Tcrtio  quod,illa,q  funt  de-  t.BurfatxonftS6.n.ij.Betionxonfjo.num.4.ejr7. 

finitaad  vfumpublicu^inpfcriptionis  cauf-  Purpurjnterconffeudxonf 27.^.2.  Menochxof 

famdeduci nonpofcnt.t.viam. ff.de  viapubf.  n.n.21 Cephaixonfi2p.n.4. ejr$. Bojf.intit.  dt 

Porrohacobligationeptinercadvfumpu-  Principe.nj$7.Perp*tt*inl.pl*cet.CJej*crofec- 

bli cum,  vt  facilius  obfcquiis  publicis  pare-  tLn.Sj.Alcxonf.2t4.n.S£ylu*nxonfis9,nu.  tt. Ia- 

'  at\ir.t.fi.  C.eU muner.patrtmon.bb.it.  Non  pof-  feph.Mafcard.concl.SSjM. 6. Henr.  *  Rojenthaljtt 

fcigitur  vllo  temporis  intcruallohancob-  juajynof.fifeudattc.$xonci.S4.n.j.  Hoctamcn 

ligationcm  cxfhngui.Quarto.quodfipro-  fuum  pronuntiatum  quidam  ficmodcran- 

milenm,  quandocunq;  mefoluturu  vel  fa-  t\xtyvt^tex.confiij6.n.tg.Franc,Baik  in  tratf. 

trurum  aliquid  eflc,  hxc conucntio no  rc-  pt Jtfic. 2 pjpprin. q.7-nu.4. Rip*rc(ponf.4 fub  tit. 

c\o\tplctiptioncmMq>fi  noiit§.fiqutditaffdt  derefcripl.Curtiun.conj6o.nj4.Parifxonf.2$.n. 

*dil.cditf,(jrib.B*ld.B*rt.tni.nemopoteJl  aeteg.  100.ii.1jdc Ripaconfijub ttt.de conjuctud.  in  re* 

t.Fe/.inrub.exlr.depr*jcr.l.na(jrpoflea.  §.fihit,  iponfautiq.Hippol.Riminal.  confiojt.jo.fjrjeqq. 

ff.de  iureiur.  In calii autcm plenti  prardia p-  ^fjiiftjectj.400. lofiph.Ludou. decij.  Perufinj. 

pctuo  efTc  obligata  folutioni  muncru,  nul-  n.j.  vbitamendtfitnguit IofephMajtar.de prob. 

laigiturtcmporiscxceptione  tale  vinculu  voi.2.conciuf  $Sj.  vtconftituant  fcilicet  lo- 

rolliautelidipolfe.Qmnto,q>cumcontra  cum  habercf  cx  eotcmporc,  cxquoquis^ 

cariratiuum  fubfidium  non  admittatur  p-  fuit  requifitus , vt  huiusmodi  prarftationes 

icx\ptiox.*cccdentci extr.de prajcr.  &quodi-  agnofceict,&ille  hocrecufaucritbonafi- 

bidcmaDd.notatur.itaetia  in  pfenticon-  dc,  Principis  fcicntia  &patientia  interuc- 

trouerfia.Sexro>quod  decimar  &  collc£tza  niente,idq;  ztgJeg.hac  autcm  iura.ff.de jeruit. 

pari ^pcedant,  in  dccimisautcm  pfcriptio-  rerpradtcfar.  quacauctur,  libcrtatc  fetuitu- 

ncm  nihil  po^cxxleric.i6.q.$.B*rJ.cbperit.  C.  tis in  vrbano prardio  non  acquiri  finc fa&o 

depr*fcr.jo.*nnor.Ang.lfin.C.defundpatrimon.  aliquo  adhanc  libcrtaremadfpiranti$//<v« 

ldem  quoq;  diccdum  cfTe  in  indi&ionibus.  leg  cumjcimuiCdeagric.d-cenfit.iib.til  in fi/tu. 
Scptimo  hac  dc  re  eflc  tcxtus  expreflbs /.  Cod  de  decurMb.to.cap.  ltcet.  fi  de  feud.  centro- 
comperit.C deprafir.jo.ve/^o.ann./.vjucapione.  uerfifuer^ritJomjjr*g'  Cartcrum  au&orcs 
^^«tyif^.vbircspublicar^facr^fblutiotri-  fupracommcmorati  nonfatis  dilucidccx- 
butorum,  nulla  admittunt  vfucapionem,  pediunt,quibusrationibus  moucantur,  vt 
fed  omnes  tcnentur  folucre  publicas  fun-  quadraginraannomm  intcruallumfufricc- 
dioncs  ac  collationcs,  nccadmittiturop-  reftaruant  ad  huiusmodi  ius  immunitatis 
pofitioprafcriptioniscuiuscuq;temporis.  intuto  collocandum.  Bartolus  huiuspro- 
Ot\&\ioJ.fi.C.dercidom.vettcmp/or.  Nono,r.  nuntiati  decifioncm  delcgarevidcturlcgi, 
piacuit,§jubemusj6.qj.  quo  caueatur,  quod  omnes.Cdepra/crip.jo.vei 40. annor.  Nonnulli 
fi  quis  poflidcat  rc4o.ann.illudcdominio  aliiautcm  nituntur l.fin.C.defund.patrimon. 
ipfi*  no  rcmoucri,fcd  tame  publicas  funfti-  itb.it.  qua  comprchcndatur ,  quod  fi  prin- 
onesagnofcerc.necauxiliotcporisfctuerL  ceps  alicui  conceflerit  fundum  patrimo- 
Porronon  dcfunt,  quiconftituant,talems  nialcmdcmto  canone,&quadraginraan~ 
5  ^ftabiliri  polleintcruallo4o.annor./>//>/4/.  ni  exeo  tcmporc  cffluxerinr,  illumfcrui- 
(6nfi6jt^.i.Cr*Metxonfiin.nj2.Rom*n.2-6.n.  tutcm  ex  huiusmodi  tcmpons  interuallo 
S.&ibid.Mandofin  iddtt.Rui.conf2t7njp.i1b.  nancifci. 

2.7hefaur.decf2ip.n.j.  Otfauianus  Cacheranus  Poteft  tcrtio  cofidcrari  illa  ratio ,  quod 
eonfein.$2.cr$j.Nic. Fefiafintrac7.de ajltm.p.  interfit  intcr  facultatcm  conccdcndi  ius 
4.q.7.pertot*.Rimin*td.confji. n. $0. Grammat.  immunitatis & cauflam liberationis.  Prio- 
decifjoo.n.2s.Em*nuei.Soarez.in  vcrb.immuni-  ri  cnim  cafu  opus  efle  tcmporc,  cuius  non 
tusintr*c7*txommun.opinjt.g.Viuiusind.ver-  exftat memoria.c. fuperquibutdam  devcrbfi- 
bo  immunitas.Batb.in tr*c7.wr*ftrj,p.$.pr  q.7.n.  gmfq^  fcil.  illud  propriu  fit  Principis ,  i.vn. 
4-&$.Cornxonj.44.inh*ccofultationr  coi.txirc.  CJet.isqut*prin.v*c*t.  acceperJ.  t.C.de  dccrct- 
medMb.2.BartjnUicitatio.$.earumff.depubii'  decurfvf  immun.quilufd^oced.  Secudo  vcro 
tatojtj.Cumvtjtuj.  Gbffa  inlfin.C.defund.p4*    cafu  aftioncs fifco  copetcntcs  citeriore  tc- 
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porc  finiri  &  cxtingui  poCCcarg.t.inomnibff.  ec,  cum  dcmum  vectigalis  legcexerceri  no 
dcdtuerf.&teperal.pr*fcr.atuzczuctutomnc$  poflc.cumnun^prailtitum  eft  vetcigal,& 
a&ioncs  fiici,  quibusbrcuiustcmpus  con-  hccdittio  infinitum  tempus  coplcttatur, 
ftitucum  non eft, viginti annoru ipario ter*  vt nemo inficiari porcft  cum dictio negati- 
m\nzt\iitem/.2.C.devecttgai  rjr  commiff.  qua  uamagis vrgeat,quam  affirmaciua  /.// u qm 
dcclararur  ,  non  pofle  vindicari  commil-  ducenta§.virum.ffderebjub.  &omnercpus 
fum ,  q,  antc  quinqucnniu  fattum  diccba-  cxcludat ,  non  animaducrro ,  qua  ratione 
cur  ,(ilitcres  anticipatanonfuiflcr.  quadragincaannorG  ipaciu  hoc  munusfu- 

y  Eftdcniq;&ccrciafenceciacorunrj-qui  ftincrcpoilic,q,inillatcmporis  incercapc- 
exiftimancadvindicandu  ius  immumtatis  dine.cuiusongo  omnc  mcmoria  cxccdar, 
ncccflariumcfleraci  tcmporis  iuftragiunn  longc  aliter  copararum cft > cum paria  linc 
q,  nulla  hominummcmoria  dcfinin  poflic  non  ctfc  &  nd  apparere/  duofunt  7itit.ff.de 
Cloffjntfin.C.defund.patrimontal.tnvedoad-  te//am.tut.&t.iojfJerebdub.niC\hanc]cgcm 
cmto canonci^codcmloci  criafequicurBarti,  emcndatam  clledicamus,  quod  racilead- 
n.f.Ioan.a  Ptatea  in  pr.ejr  verfSccudo  nota.  franh  mittendum  non  cfl  perifractpuum.  §fin.C.de 
Balb.d.q.7M.2,itt  AUx.confio.n.i$.Salyc./.cbpc-  appetiat. 

rit.C.dcpr*(cr.3o.ve/+o.anno.n.i.A»geljb.mpr.       Tcrrio  dcfcndi  ha?c  vltima  cnuntiatio 
dum  rcfpodcntes ad  Lvacuatu  C.dcdccurion.    poreft/w/w/  CdepraJcr.jo.ejr  46  Jtnt.or.C\  re- 
conftituunttcpusquadragincaannor.non   uocctur ad llla intcrprcratione  §  fupra*./. 
fufficci cniii  in  ipfa  coccllioncpdii  exprci-   »«..nt  ceflario  eandc  legc  admitterc  oftcn- 
,  lumcflecabipfolmpcracore,  vrpdium  pa-    dimus,ita  vtplane  corruat  folutio  cj  huic 
trimoniale  donaru,demco  cahone  pofli-    lcgi  accommodarc  adueriariinirumur,du 
dcrcc,  fignificantcs,titulumabalio,quam   aliud  cfle  conftituuntinccnfu  leoognicio- 
principe  profectum,nullius  cflc  momt  nti.    nis.cj;  in  aliis  prsftarionib.  fiuc  vectigalibus. 
Hancvirimamfcnccnciam.firccteintel-       Cauflam  enim  noftneinfpcttionisafle- 
€  ligatur,-}*  puto  vcritati  &  lcgum  hofttarum    rcrc  quarto  potcft /fina/U.  C.  de  turd.  rci pti- 
definitioni  magis  confcntaneam  efle.  M  o   uat.  vbi  aperre  declaratur ,  quod  nemo  ubi 
ueor  ad  ita  fenricndum  argumcntis ,  quat   tcmporis  pracfcriprionc  contra  exacrionc 
prdine  fubnecto.  Canonis  bladiri  poflit  vctuftatis  auxiJio cx- 

•  Primoquod,cumccrtumfic,illa,q  prin*  ccpto.  Vcrbumaurcm  vetuftatiscx  ^ppria 
ciplferuatafunt,  non  fubmoueri  quadra-  fua  iignificationenon  triginta  aut  quadra- 
ginta  annot  um  exceptione.//?»  ff.de  aq.p/u.  ginta  annos  dcfignarc  vidctur,  lcd  rempus» 
arcJeg.hociure.§.  ductus dqu*t.fi.  dcaq.cjuotiJ.cjr  dc  quo  nos  tta£timus  Jfinff.de  aq.  pluu.  arcJ. 
dfl.cJuperqutbufdamdeverbofignif.  Darcau-  2.cod.tit.coUationefac7dcum§.i. 
tcm-. ius  immunitatis  ut  iplius  principis.  Quinto  harceadcmdefinirioauttorita- 
dJ.vn.Cjchuquiaprin.vocat.accep.  ejr  i.t.C.de  tt  maiorc  nititur,fi  lcge fin.C.  defundpatrtm. 
deerctJecur.fupcrimmunit.  qutbufd.conecd.  ejr  quo aducrfarios  Confugerc  videmus,in  par- 
ibid.Bart.Io.Piatea.Lucasde Penna rjr *itt,ieit.c.  tcs  noftras  perargumcntum  a  ipeciah  tta- 
accedcntes inoiJauaconcl.de prtfcr.  Crat.reff.6r.  duxcrimus.lus  enim immuniratis,quo  fub- 
n.7.0fafc.  Cacher.dectf.Pedemon.  o<.n.2o. rjr  2t.  lcuato  vno  oncrcntur  alii,&  ncrui  Impera- 
Tiber.Decianj-cJp.so.n.i2.Parif.cof.6S.n.2.Burfa.  toriarfuncrionis  quodammodo  incidatur» 
conf.t6jt.<$.RolJ  Val.conf.76jn  pr.  ncquealius  adeo  odioium  cft,  vt  refcriprum  a  ptinopc 
vllus  coccderchoc  poflit,nili  certiscxcaui-  impctratum.nullius  fit  momenri,/.  quuut^ 
fis  iurccognitis  ,dJ.t.C  dedccret.detur.on.fu-    C.defurJ.patrimJ.vacuatU.Cdedecur.  ctiamli 

Quar  cum  ita  illud  fiat  de  confenfu  GiummJJ.vttctu1tit.C4 
(ehabeant ,  non  vidctur  ctiam  cflc  ratio,  dedecur.crtbid.gioffainverb.conjen/u,  quami- 
quarcillud  quis  fibi  adfcribcre  poflit  ex  btdemfquunturBart.^Ang.LurasdePettna.Q- 
quadraginra  annorum  lilenrio.  fiifius dcctf.Pedemont.  p<.n.ip.  Fetm.e. accedcntet 

Sccundo  expendo  pro  confirmarione  deprtfcr.ing.ejr  o.concinj.  dumrequiritpro 
huiusfcntcntixLucitdtfo.f.earum ff.de  pubii-  ftabiliendaimmunitatiscaufla,vtrefcripto 
cdn.cumsvctbiCubricioiearumreruveerigal  principisinieraturclaufula ,  quod  illudjp- 
quarumnunqudmpr*ftttume#,prdfiarinon}0*  priomorufecerit  Burfat.conf.162jt.44*  Crat. 
tefi,quodJipr*fidrt  confuetum  indulgenttd  pubti-  reip.01.nu. 7.  Luc.de  Penna  in  t.  tm.  C.  de  hU  qui  a 
eant  omifcrtt^tliutcxercere  nonprohtbetur.  E-  prtn.vatat.atcep.lib.to.O(*fc.CacheJeetf,9<.n.2t. 
nimucro  cum  ICtus  hic  apct cc  ptonunci-    Henricut  a  KoJenthatwfuafjnopfifcud.c.$.cdncL 
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ti.n.  r.dum  tria  rcquirunt,  vt  huiufmodi  bc-  turjin  obligationibus,qua*  diem  aut  condi. 

ficiu  fubtiftcrc  poffit,fcil.vt  hoc  proficilca-  tioncm  habcnt,  non  ccdcrc  praefcriptionis 

turaPrincipc  vt  iufta  caufla  intercedac&:  curricula,nilicx  cempore.quodiesprarfta- 

certo  tempore  concludatur.  Quar  cumi-  tionisilluxit,ita  vtprarteritarum  pcnfionu 

tofefchabcanr,Impcratorhanclegumdu-  obligatiofblatollatur  ,nonaucem  carum> 

riticm  ccrto  tcmperamento  mitigare  &  qujenondum  ccflerunc,  quodintelhgota- 

condirevoluit,  vtfi  quispoftdonationem  mcn.nihimmcmorialetempuspatrocina- 

pre^dii  cum  iurc  immunicacisa  ic  ra&am  rctur,&:cumillamodcrationc,dcquadi^ 

quadraginta  annorum  fpatio  intcrpella-  lcim/upf.j.c.a. 

tus  non  cflct,vltcrius  inquictari  no  poflcr,       Octauo ,  quod  animaduertamus ,  maio- 

quod intelligo,vt tunc no  inquiramns,qu£  rcm  partem illorum  auctoru ,  quorum  no- 

caufla  Pricipcm  co  libcralitatis  compulc-  mina  fupra  cdidimu$,vtvidere/tcetapudBaL 

rit,&anilludbencficiumpcrpetuum  iic  an  bum^BurJatumjHenrictimaRofcnthal,  Alexan- 

temporalc,vndccumnotafic,  illaiurisno-  </r«/«,  rcquirercprarterquadragincaanno- 

ftriconftirucio,quodii  iusaliquodfingula-  rumtaciturnicaccm  titulumahqucm,uui$ 

rc  alicui  indulgeatur,  in  contrarium  ht  ius  nonnullo  vitioinfe&um.Ccrtiautem  vidc- 

communcLt. fj.de  conftitut.prtne.§.(cd&qu$d  tur  iuns.citulum  vitiofum  in  cau/a  prxfcri- 

frtn.inft.de iur.  nat.gent.drctnii.  Nic.  Euerh.  in  ptionis  nihil  ptodc  ffc.httmquam.ft.  zjurpat. 

heJtftetiali ,  idem  quoque  in  prxfenti  cafu  & vJucapJt.2.§.Jiapupi/Jf.pr$  emtJj/fur.§.  if. 

probandum  cflc  ccnfeacur.  de  vfurp.ejr  vJucap.Caftr.c0nf.2o.quia fuflra  itb* 

Scxto  muniri  harc  cadcm  fcnccntia  po-  i.Franc.  Balb.  in  l.  Ccljus.+.r.oial.  Didac.  Couarr. 

teft  dcciUempbyteuticidefund.patrtmon.ciui.  Ub.t.var.rcf$!ut.c.3.nJ.I.Men$ch.c$nf.72$.n.4S. 

cauetur,  quod  pofleflio,  q  finc  obligationc  p$ft  Inn$c.Ioan.And.Zabarcl.  Bart.  Bal.Ang.Ab- 

fpeciali  rucric  vitiofa,vctuftatc  teporis  non  bat.Calcan.Rui.  Ant.Gabricl.Anchar.Bellam.Ic- 

adiuuctur.  Ncc  vercndu  efle eo loci exifti-  Un.S$:inJen.I.Baib.idem,vtaitJentientcs.Q\jz 

mamus cxpolltioncm  Gloflx,  Bartoli.Pla-  in  difceptationc  licet  cotrariam  fcnrencia 

tcx  &:  alioru ,  dum  vetuftace  intelligunt  dc  veriorcm  cfle  cr\ft\mcpercaqu*fcriptocopre» 

vigintivcltriginta  annisj  nacalccomcncu  /w»<//«»«w/^.f..w..q,titulusvitiofusnonfcm- 

incoloratiuseft,q  vtviritantaretuditionis  pcrmalafidecoarguat,  tamcnq,pariaeiTe 

&diligetia:illudobduccredcbuerint,MuU  videantur,nullumtitulumhaberc,vclviti- 

to minus  audicndu  efTc  exiftimo  Cuiaciu,  oCum,argJ 4..§.c$ndemnatum.ff.derc iudiccjr 

qui dum  fc veram  lectionem  reftituiflc dc-  ct.deprafcr.int.  quotiescunq; pfumtio  iuris 

pracdicat  ,auftoriratc  priuata  cxpuntta  nc-  intentionem  poifidcntis  impugnat,  cxigac 

gatione,  contrariam  fcntentiam  inducit.  tcpus,  cuius  origo  fc  vltra  hominumemo- 

Quamuis fatear  neccflecft.q» fiverum cms  riacxtendat,autpter4o.  annos titulu,nort 

textus  fcnfum  vrgcrc  vclimus ,  non  adeo  poteft  intelligi  dc  viciofo  titulo  fenfifle,auc 

multum  momcnti  in  vindicanda  hac  no-  quiapercaiuris  definitione  aducrfantcha- 

ftracnuntiationcfit  fadtura,  quod  cumin  bcat.  HisitapraelibatisdifKcultatcmjppo- 

addi&ionc  predioram  patrimonialiurn  rc-  fita?  conrroueriiae  ccrta  diftin&ionc  diri- 

quiratur,  vt  quis  cautione  idoneadc  indc-  mcndamefleconfticuo,anquisf  hacprx-  7 

mnitate  fifci  ptxfkctj.quicun^.  C  defund.pa-  rogatiua  fe  defcndcrc  veht  contra  Impera- 

trim.ltb.tt.  haec cautio  fi  omifla fit  ab  inirio,  torcm.an contra rempub.  an  demu  contra 

&  multi  anni  ctia  quadraginta ,  &  amplius  priuatum.  Primo  calu  opus  erit  inflniti  tc- 

ab  co  teporc  fluxcrint,  quod  illa  petica  non  porisfpfidio  dc  quo  iam  dudum  agimus,  fi  % 

fucrit>tamcn non  potcrit  Impcratori  ptae-  cauflam ipfius  titulus  a principc  qficus  non 

fcribi,  aut  fuis , quo minus  candem  pctanc  muniat.dJft.C.defund.patrim.  Quod  fi  vcro 

Hxc  genuina  meo  iudicio  eiufde  legis  in-  nitatur titulo cuiusuis alterius,putamus in- 

terprctariocft.  Quodfi  glefla?  &:  ahorum  tcrcflc,anhabuerituiftacaufsa  exiftimadi, 


moto  tamc  pra-iudicio ,  dc  quo  fupra  mcn-  temporis,  de  quo  Cxpc  meminimus.concc- 

tioncmfeci)adferrepoflit.  dentis  cauflam  tucrctur.  Hoc  cnim  cafii 

Scptimo,quodcum/.f*»w//^w,jT-//».  cxiftimarcm  quoquc  quadraginta  anno- 

CMprafcript&.vel^o.tnnor.  apcrtccauea-  rum  intercapcdincm  hanc  kcuritatcnL» 
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adfcrre  poffc,arg.d.c.t.deprajcripjnl.6.omnes.  tempore  quodtcltdc  Sopunonfoluerunt.  rjdiclo 
C.dc prafcrtpt .jo \vcl ' 40.AnrwrJ.fmdl. C.  dcfund.     temporcjunt fatfd  imfoflttoncs  coiUciarum gene- 

rei princMb.ii.  Si  vcrbum  vetuftatis  cx  fcn-   raUter^  ejr  tum  nonfutt Joiutum perditfosdeSo~ 
tcncia  gloflTae,  Bartoli,  Ioan.a  Platca ,  Lucx  fis ,  videnturtutiperi.  omnes.  C.  deprajcript.jo. 
dc  Pcnna ,  Cuiacii ,  itcm  Gotofredi  in  fuis    annor.  conftituam,iufricere ,  quod  fupcrue- 
gloflisdc  quadragmta  annis  intclligamus.  ncriteaftcmporisconditio^quaopuscrat1* 
Porrofitalc  iusiitreipub.  &  dceiuspiudi-    huiusmodifubiidio.  Sin.  tucnihiltalcdo- 
9  cioftrattctur,  cxiftimarimnon  cflcnecCi-    fidcratum  fuerit,  cxiftimo  indc  hoctem- 
iariam,nifitriginta  autquadragintaahno^    poris  intcruallum  rcctc  iniciumduccrc.id- 
rum  pracfcriptioncmi.  jicut.  ejri.omnes.  C.de    quc  multis  argurnetis  oftedi  potcrit,  maxi- 
prd/crjo.ve/40.  annor.  in  priuati  vero  pcrfo^    mc  dictx  Ltnpltu.C.dcdcturton.  I.  cum  jctmut 
,0  naconftituunttdcccmannosfufficcrcvt    C.deagrtc.ejrcenfit.  Exquibuseuinciturper 
ncdum  ms  immunitatis  ,  vcrum  etiam  to-    argumentumacohtrano  icniu,quodfinu- 
tius  vcetigalis  aut  indictionis  in  aliqucm    iusmodi  muncra  non  fuerint  impoiita  eo 
tranflcribi ooiTit.Bar.f. /. itcitatio.  §.  earumjf.    tempore,  quo occafio  hoc poftuJabat,  vd 
depubUcan.n.j.Cajirenfiibtdjr.  t.  ImoLn.  nu.7.    ncccflitas  requirebat,  quod  huiusmodidif- 
Cuman.n.ijdem  BartJ.publicanus.§.fin. nu.  7,    fimulatio  &  negligcntia non  pctentib.  no- 
Feljncnobisdeprafr.Bald.inc.r.nu.^.quajint    ccat.Commendathanc  candcm  fcntentia 
regal.Crajtet.de  antiqjempor.p.  4.(etf.  abjoiutis.    citcet  vafalimfidcfeudoconiroucrfta fuertt  tnfer 
num.ts.Balb.depr*Jcrtpt.2.p.$.p.princ.qujfjl.4jt>    agn.ejrctom.non  eflTe  praeicnptioni  locum,  fi 
2.  Henr.  a  Rojenthal.injua  fjnopft  feudal.  con»    domihus  pcr  multa  tcpora  a  vafallo  fcruitia 
dufcap\conclufj7.0clauian.  Cacheran.  cenftl.    hon  rcccperit.quod  iLlud  ncccflarium  non 
jr.  num.  44.Gutds.Pap.confo6jnfinj1rg.lj.  C.  de    cflct ,  ncq;  vaiallutn,  hcqj  dominu  iuris  fui 
nund.ejri.fin.CJejeruitut.ejraq.  dc qua tradi-    iacruram  ta.cciCiVbiBaid.tn  2. nviab.Ahitth.de 
tione  tamen  injra  cap .  14 ,?, m m .  1 7 . la n  u s  diflc-  AffUclMj.verj.tjr ftpatet.  Pari  rationc fi  cata- 
rcmus.In dtfceptatione vcro,  an ad confti-    logus eoru , qhas  pft  ationes  infcrrc debc- 
tucndum  initium  quafi  poflcflionis ,  qua    bat,conicriptus  fit,&  huius,qui  libcrtate  fi- 
1 1  quis  libcrtatcm  acquirat,  opus  f  fit intct-    bi vindicat,nome  omiilum,  cxj-co  tcmpo-  * I 
pellationC  &  contradictionc,  ita rem  dige-    rc  prxfcriptionis  curricula  ccdcre  intclli- 
rendam  cfle  ccnfeo,  vt  cx  fentcntia  Aymo-    gcntur,quod  ralis  omiflio  contineat  quan- 
TiisQt2Mtttxconfil.rrr.numerjj2.\xzm  ciuf-    da  pradumtioncmlibertatis ,  vtinicriptio 
dcm  Aymonis intratf.de antiq.temp0r.p4.cin>    arguit Cius  rci  contrariu  argJ.i.  §.fifstutor. 
tapramiJJanum.}6.ejrjS.Didac. Couar. in  reietf.    ffquando appe/iandumfitjtemLjum ojiendimut 
spoJfeJformaU fidei.de reg.iur.in 6. p.2.§.  z.nu.o.    §.fi.ff.defidetufi.ejrnominat.tutor.  (jrcurat.  I.cm 
Jtatta\conf.44ijmjy.  Ruin.conf.21 7. videndum    de lcge.jf.de probat.i fin.§Jieentia.C.deiure  deitb. 
e&princxotj.verfinecpradrtfu.Purpurat.  cOnftl.    Ex  quibus  Barrolus,  Alcx.Iaf  &  alii  ibidem 
4*9  primo  motu per  tot.  iofifhi  Ludtuici,  decif   colligunt,  cenftare  ipfi  intcntioncm  fuam, 
Perufin.j.nuj2.  Francif.BurfatJonf.tSo.n.ij.At'    qui  dicit,non  eflc  plura  bona,  quam  inucn- 
ban.conf.62jtt}i.Syluaniconfi$o.num.t2.Cephal.    tariocontineantur.    tc  hoc  modo  onus 
eonJ.i77.n.22.i_yfnd.Gaiiprac7ic.objeruat.Ubjt.    probandi reiicitin aducrfariu.  Suffragarur 
c.6o.n  4.$.6.NieoUiFeji.intratfJecolietf.4.p.de    Lr.fj.de albojertbend.  vbialbumcoarguitali- 
prajc.quajt.i.Antonii Pereg.  in  tratf.  deiurejt/ci    qucm  ciTc  dccurioncm  vel  duumuirum.aut 
Ub.6.ttt.  12. num.27.Henric.  a  Rofenthal.  infua    no  eflc.  Acccdit iftab arbitrto.ffquiJartJd.ten, 
jynopfifcud.cap.<.concUf.S4.circ.jin.  M.x^Anton.  tjri.cumpr*tor. f.de 'W.quod  ilJud,  quod  nc- 
Rochc Scabtn  addtt.ad  ^Alexand.conft!.  136. Ca-  gaturdcvno.affirmcturdcrcliquo&cotra. 
roi.t^MoUn.ibidem  Abbasconjii.ror.coiu.  4.  verf.   ita  Ajmo  Crauet.d.confni  n.F.Bur/at.  conftS6. 
poffet  attentari.Bart.iegjcimutCod.  de  agric.ejr    n.ry.AiexJ.Tttta- textores.ffde ieg.  i.  laf.ib.Bar. 
cenjit.  lafinfalfo.  Cod.  de&uerfrejcrip.num.t&    l.jin. Cdereb.cred.AIenoch.conf 2 t.n.  2j.  Syiuan. 
x.etufdem  Iafiieg.fin.ff  de  conjiitut. princ.  Bald.    conf26.n.2r.Dee.c6nf.rr}.n.6.  Hercui.  tratfatM 
conjil.ii s-  propomtur  quodantiquitus  ad findib.    nega.prob.nu.r7r.Crammat.dccif.69.nu.  r6.  A'«/. 
f.  Cornei.conf.ro 2.  coi.pen.  verf  prkterea  hoc  ts~i    cof.64p.n.4.Cum  enim  is,  qui  immuhis  erat, 
tertumUb.4xonf.26)Jol.7.vetftccedatetiamad    fipatiatur  nomen  fuum  adfcribi  catalogo 
probationem. eodMbro.  Alcxandri  fccum  pu-    Coru,qui  huiusmodi  functionibus  obnoxii 
^TiU%eonftL)O.Ub.s.num.  12.  in  hacc  vcrba i    f\int,d.ij.§.fiquis  tutor.ffquand.  appeii.ftvbi 
reJpondeo^quodfttUciirfi fintanniquadragintaa.    Ang.verf.htceJicajusAUxxonfit6.coi.j.  Felij. 
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acufftffmt.n.zS.Balb.trattatfrafcriptjmip.a.p.  ftioncm , non rcfcriptum  quibusuis  verbi* 

frtne^.}O.Partfconfj$jtu.tt6.voUt.i.Ant.Gabr.  impctratum.au t  a li i m  immunitatis prxro- 

comunxoncLU.6.titJeiureimmunxoncLt.n.i.  is  gatiuam ad detrettandum munus collatio- 

intclligaturcadefcfclegc  obftringcre.  arg.  nisprodcfrcautprxtcndipotfe.  Haftenus 

*4  d.l.  cu  ojlendimm  §fin.  ita  fanc  idcm  quoq ,  f  igitur  fufteccrit,quod  fcntentiam  noftram 

^pbandu  eft  in  caufla  libertatis  cu  contrari-  idoneis  argumcntis  ftabrliucrimus,&quod 

orumconrjarufintefrc£tus  &  officia,/jf.  Jj*.  ea>quxccrtotemperamentomollicndae- 

fin.ff.de  leg.}. Leirficotr*,ff.de  vuig.rjrpupiijubft.  rant,cx  xquo  modcrati  funus,  confequcns 

Lmhil tamndturaieeft.fJrtfere.drLomnia.ff.de  cflcvidetur,  vtrcfpodeamus  ad  argumcta 

regjur.Nic.Euerh.inU)c.a  contrariu.Pzti  ratio-  Acgidii  Thomatis  coftiruentis,  nulla prx- 

ncinfcrctur,  quodcum  folutioabco ,  qui  fcriptionem autvllius temporis adminicu- 

immuniscft,fpontefa&a  contincatvclta-  lua  ncceftitatecollationis&idgcnus  mu- 

citamquandamrcnuntiationcm  immuni-  hcrum nos vindicarc poflc.  Etquidcm,q> 

tatis ,  vel faltcm  quafi  poflcflionis  initium,  ad  fcriipulum primo loco  inie&um  attinct, 

Lt.Cdehis ,  qutfrontemu».  pubt.Jub.vbi  Bartt-  non  puto  magnopct c  dc  codcm  laboran- 

/miLm:.dePenn4tCmacimcfaUi)Ant.Gabr.d.t.  dumeflc,quodconfterf  iublataobligatio-  ^ 

deiureimmun.  n.4.  Mafcar.de probat.Ub.  txocL  ne  principali.tolli  quoq;  ius  pignoris,  /.  cum 

}<6.n  9.  Idcmquoqucadmittcndumeritin  principalisff.de  legib.  autfaltcmquadraginra 

caufla  libcrtatis,vt  cx  quo  quis  non  cocpcrit  annorum  fpatio  cxtingui.  L  cum  nottffmi.C. 

intcrpellari,incipiat  libcrtatcm  confirma-  depraJcr.jo^o.auttor.Ncc  ad rcm  pcrtinet, 

rc.  Quibus conftitutis  facilc  eritfuftulifle  quodnonnulliin fcntentiafint,vtftatuant 

ca  argumcnta ,  qux  ex  aducrfe  mota  rue*  talc  ius  nullo  teporis  furfragio  perimi  pof- 

runL  Conccdimusenim.quodflnullaex*  fcproptcr  malam  fidem  ipfius  dcbitoris. 

actio  interccfliflet  ex  ea  caufla ,  cjuod  illa  Nam  &  nosprxfcriptionera  cum  vulncre 

ncceflarianon  fuilTct,autoccafioidfacien-  confcientizminimeadmittimus.^./».  de 

difenonobtulifle^hiscafibusiusindiclio-  F*fcr-  &c-  tvigi^ntieod.ttt.cap.poJJeJJor.dereg, 

nisfiuecollc&xnonamitti,4i£./.o/«M*  iur.in6.  Scdnihilprohibct,hunc vtiadmi- 

cum/Jeq  quaadhocpropofituallcgatGail.  niculo  prxfcriptionis,  &  tamcn  cflc  in  bo- 

in obJeruat.JupJefignata.ffdcJeruitut.  ruft.tr xd.  na  fidc ,  quod  vcl  titulus  huius  rci  cauflam 

accedit  lex.iS.ftquis  aUa  §.finc.ff.  quemad.fcru.a-  prxbeat  vtfupra  oftendtmm ,  vcl  aflcrtio  ma- 

«///.tamen  fi cum  res ipfa hoe  defidcrarcr*  iorum  fuorum  cum  tanti  tcmporis  intcr- 

illud  fa&um  non  fucrit ,  locus  crit  huic  no-  uallo  coniun&a.  Acccdit  quod  hxc  ipfa 

ftrx  dcfinitioni ,  q,  tamcn  moderationem  temporis  prxrogatiua  eandcm  vim  tonti' 

recipit  cx  cauflis,qu£  poftea  emcrgerc  pof-  neat  quam  benencium  prihcipis  cji/per  om~ 

1 J  fent,&  ius  immunitatis  aliquo  j-  modo  i  n-  bufUmjU  verbfigntfekmJimtUbm. 

fringcrent.  Probataenimnoftrisinterpp.       Tclum  fccundo  loco  cxciiflum  lahgui- 

illa  iuris  dccifio  cft,  cauflam  immunitatis  dius  eft,quavtadhxrcfcerepoflit.Fatemur 

nihilpatrodnari,  ficxpeft  fa&o  belluali-  cnim,  res  fifci  vfucapi  nonpoflc,  §.resfi/ct. 

q,cximprouifoexarferit,  velfamis,  pcftis  inft.de infttt.  diucr/aj  caufla  prxfcriptiohis  17 

incommodis.aliisqi  calamitatibus  relpub.  cft  triginta&quadragintaannorum,  cuio- 

confli&ari  capciit.  Mjnfcent.+tlf 7  *4ndi  mneius.ncdum  priuatum,  fcd  &  publicum 

GaiLUbjbfij.c.J7.S*tixonf.iJ)tn.tt.vaL4Jncip.  ccdere  atq;  fuccumbcrciubetur./.<»«f»«.C. 

circaprdfentcmJiattaconf.zi.na.voLt.Hcnr.k.  oUpraJh.}o.(^4^.annorMcmc[\iQQ^\r\  rcbus 

Rofentb.infuafinepfifcud.c.i.c»ncLi6.  Cachera»  fiici  eflc ,  quamuis  corpori  ipfius  lam  cotri* 

decif.pt. nu.S.  &  12.BurfatxonJU.t6  nu.70.ejr/eq.  butx  1 j n  t ,  a  p  p  a  r  c  t  ex  Lfin.C.defund.  patrtmo, 

KoLaf/aieon.s.n.s}.arg.Lvn.C.  vt nemini Uceatt  nial.  &  multis  aliis  lcgibus ,  dequibus.m/ri 

feexcufejrL2.C.deqmb.muaer./cexcufnoUceat  fuoloco.ln eadem caufla  cft color tcrtiof  lo-  18 

Ub.10.leg.  2.§.cuminead.ffdeleg.  Rhod.  deialt.  coauxfitus ,  quxcnim  funt mcrx  faculta- 

Hinc  d  1  u ;  Impp.  Maximilianus I.  an.  1 5 oo^  tisiillanoh recipere pfxfcf iptioncm  non i- 

Carolu s  an.  1  j 4  i.cum  belh  impetu  omnia  m u s.  inficias;  Inde  licet  populus  vfum  vix 

perculfa  &proftrataiaccrcnt,  moucndaq;  publicx  irttcrmifcrit,  no  prohibcbiturpo- 

armaefTcntinipfosTurcasmifcrcChrifti-  ftea.cumoccafio  illud  rcquirat.  eundcm 

anam  rcmaffligcntes,conftitucruntin i>-  tepetcre.quod prxfiniri  neminilibcrxvo- 

pofitis  tum  tcmporis  indi£tionibusnon  fa-  luntatisdebeat,quaviavtatur. 
cram  annotationem,  non  pragmatica  fan-      J£  qu  c  parum  ncgotii  cxhibcbitfnodus,  x  9 
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qucm  quarto  loco  conccxcrc  conacur.  Qui 
obligacuscft,  vc  prxdiumipli  vendituirL,, 
quandocunq;  rcdimi  poflit,  fine  vllatcm- 
poris  dcfiniuonc,is  fc  dcfcndcrcpicriprio- 
nenonpoceft,  quod  ialua  rcligionc  animi 
eo  prxudiicontugercnonpoftit,cum  pa- 
cta  ipfumin  pcrpecuum  obltringerc  vidc- 
3nnurJ.au;  bona  §.fi.ff.dcdam.infctt.  de  qua rc 
tame  alibi  diflcruimus.Hoc  in  prarfenct  ca- 
iu  locum  non  habec.  Nam  vc  conceda,pcr- 
pecuamcflcobligacionem  hypochccar,  ica 
ianc  huic  vcrbo  conucnicncc  incerprctati- 
onc  dcdcro,vt  illa  adcio  dicacur  cfleppecua, 
qua:criginta&  quadraginta  annorumfpa- 
tio  hnizt\iv.I»fi.deperpet.  temp.  eyatt.1 ficut^r 
l.omncs  C.dc  bferjrigtnta  cjr  quadragima  annor. 

Difticultas  quincoloco  motaccfiabit,  fi 
naturamcaritaciui  fubfidii  confidcremus , 
de  q  ua  in  dxap.acccdcns.ccnm  nen  itccat.de pra- 
fiript.c.cuminflantiajccenfa^zm  concrouer- 
fiam  cciam  nos  fuo  loco  cxpedkam  rclin- 


u 

IX 


16 

»7 
18 

19 

zo 


prafcrtptio  quadragintaannoru  nSdeprehenditur. 
Qoiifutataftntentu  tUorum  qui  putent  ittfisdtiito- 

nem  breutort  tetnpore  comparari poffe. 
Interprttatio  l.viros.  Cdt  diuerf.officJib.ii 
lnttreft,contra  quem  iuritdittiontm  fibi  quit  cx 

cauffaprstfcripttonisafferax. 
lurudtetioncm  contralmperatorem  comparari  non 
pojfe, mft  ttmportvltrabominum  memoriam  rr- 

pttito ,  & m  bk,  quainfignum  Imperttoru  ma- 

teftatis  non  funt  feruata. 

lloc  fmptrantiquttatisfuffragmm  rtquirifi  titu- 
liufuffragetur. 

An  Imperator  ciftra  &  ciuitates  cum  mero  &mix- 
to  imperio  bt  alquem  transfcrrc poftit. 

Quid  rtHitattspnfcriptio  snbutusmodi  concefio- 
neadferrtpopt} 

lurisdtclio  contra  ecclefiam  quadraginta  annorinm 
prtfiribtiotse  m  tutocollocart  poteft. 
Qontra  priu.it um Jjqutdem  resftudalufit  tnni* 
fmmtnus  dccemfnfjidunt. 
Longum  ejfe  difcnmen  intereum  qui  iuritdtclto- 
nem  recens  inuadit,  c/  qm  tX  quaft pcffcfiione  vU 
tramtmorkxm  bominumrtpetira  it,  fibiaffertt. 
Merum  impcrium  btntjkio  Inperatoris  tnalsquem 
tranjfcrtli  poteft. 


quimus 

Scxcamraciocinacionem  parumcomo-  VetUrudtftioTie ,  an  vliotemporis 

deinflicucaeflediucrficas  cauflarumcoar-  r  rr     •        /  r      •     /  •* 

guic ,  quoddccimardebeanturiurediuino.  lWagw  COOteJcert  tn altCUiUd per- 

{onapofiitwaximemmpr*- 
iudicio  Imperatorit. 

A  k  t  o  LJJmpcrrum.jf.de  iuru- 
dtf/toneom.-j-tud.  promittit,  fe» 
hanciutis  contcoucrfiadirem- 
turum  cRcJ.morc.ff.eod.  titttl.  v 


c.reuertimimi6.q.t.c.quicuQJ.c.maiorcsicadcauff. 
q.f.c.parochUmts,  cxtr.  de quod  ramcn 
cxaudiofcumilladiftin&ione.quamfupra 
c~.  fcriptocomplcxus  fum.  Munusautem 
indictionis  in  illa  cauflaccnferi  non  debct, 
idq.  eomagis,  quodneccflitatis,quib.prc- 
mi  refpub.  &  vrgcri  poflit,  cafus  excepcri- 


mus.Quam  folutioncm Ucomperst.  C.  de prst-  bi  tamcn  illam  tanquam  arduam  &multis 

fcri.triginta&quadragintaann\  habcat,ano-  qu^ftjonib.implicitaindccifam  rclinquit. 

bis jppofita difccptatio fupra,c.  8.n.p. ofte- .  ls l*™zni.i.§.demeLffJeaq.plu.arc.n,t.  &inL 

dcrc  potcft.  Itaqt  icmel  difcrte commcmo-  fifH^tMsas.§.fi.ff.dcpublican.n.2^t\oz  cft,f  . 

racahic rurius inrarcirc  non  duxi  eircope-  taleimperium  nullo rcmporis  adminiculo- 

rxpretium.  Quo  etiam  pcrtinct,  qux  octa-  ^abiliri  poflc.Idc  quoqj  dcfcndit  HofticnC 

uo  &nonoloco  argumcntaproponuntur.  c-3^efur&atv^'Fri^if.deCUper.mtra£ttuto 

dcImp.&iurisd.comU.n.sMeHier.Mu(cor»jni 

CAPVT   DECIMVM  ^^^.//.idq^ducialcgu&ratio. 

Svmmaria  nu^asinfcqucspagcllajfpatiuindicabit. 

t    ^antottmporuinteruaRoturisM^tnaltqum  f™0*^ 

transferripofiit.  *  ucatur,pnuatoshomincs,fifcj)magiftratu 

z    Bartolt  fententta  exiftimantisidnuiotemporis^  ^"^n^^cidcfcincnmclar&maicftatis. 

tioqucmconftquipoffc.  Porroncmo  exdclictofuo  mcliore  condi- 

3  Argumentaqutbushttcfcntentianititur.  tionc  iua  facctc  potc(iJ.memi»erint.C.vnde 

4  Dtuerft  fenttntia auctores  iuritdiclionem  tempore,  vi.Ub  hofltb. §.fi.fffoiut.  matr  iftuc  hcreditaria 
cuiminunmmorianonexiftet^  ^deneg.gcfi.  Sccundo,q,  rccepcaiicillaiuris 

^biumfiamdami^^L  dcfinicio.q,  q  cransferriinalia  non  poflunc 
RfPAttdnonnifummemorialitemporeadauirK  A       ,r    ...  pouunt 

Omneiurisdihione& imperiua  principe projuifci.  CX  con^U;Vcl fimill Conucncionc,illa CC- 

Qofenfum  prtuatoru  nopoffe  tribuere  iurudtHtonr.  iam  vecuitacis  auxilio  comparari  no  poflc. 

j^ua  alienartntqueunt  inprttftriptionuquoq^cauf-  *rg.c.dudMaiedecim.tirl.a.C.dc  vfucap.procmt. 

fam  deduanonpoffunt.  mcruauceimpcriuminaliucransferrinon 

19   Qertifunt  modiiurudiclionuad^uireda^interqm  ^oSc.U.^mUff.deoff^cuimisLefiiurud, 

Ter- 


s 

7 
8 
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auth.quas  a&.quae  rcs  prxfcrip.aut  non  admir.  cap.  1 2.  is$ 

Tcrtio adducuntt.comferit.Cdefrafcrjo.  feqq.AUiat.c^uodadfidemn.4tJeoffordin^cde 

&     annor.  feud.f.$ji.ti  .quos  refcrt  &fequttur  HcnrJjlofen* 

Quarto c  cum  non ticeat de frajcriftion.  thaLin Jua fynoffi feud.c.$.concl.4.n.4.vbi  nu. 7. 

QmncoallegacidcmMufcornus:nrul-  confticuic,illud  locuhabereinomniiuris-  * 

cimcntum  huius  opinionis  l.i.C.  decohortat.  di&ionc.  Secundo,quod  certum  iic,omnc 

ejrLi.cdecuriofcrfUtionMlt.i2.  iurisdi&ionem  f  &  lmpcriuinprincipcmf 

4  Diflenriuc  auccm,  &  prxrogatiuaftem-  translatum  cflc//  ff.de  confi.frin.  §.fcd  &  $ 
poris,(altem  eius,cuius  initii  mcmoria  tota  frineifiinJl.deiur.nat.gent.&ctuilJ.2.§,noutJJi- 
detuerit,  hanc  ipiam  iurisdi&ioncm  qucm  mi.ff.deortgjurJ.fi. C.dclegtb.  vndc  quis  iuns- 
nanfcifci  poflcconftituunc  Albcricus  L  im~  dictioncm  fibi  vindicarc  velic,  habet  rcpu- 
perium num.  49.  fofi  Gutlelmum  Cumanttm  &  jmanccm  pre.mmcionem  iuris,quo  cafu  de- 
MttlhefiUn.ab  tlU  adduttos.  BaUl.num.  48.  Bar.  hnici  temporis  adminiculo  opus  eft  tCt.de 
th0Um.S0zin.nj4.Paul.  Cafirenfn.7 Jafinu. 22.  frafihft.in  6.  vbtgUjJkiPhttip.tranJo.  And.& 
cum  diftin£honc  tamcn,  dc  qua  mox  mcn-  aUt.  Tcrtio,quod  cum  pnuatorunvfcofen-  8 
tionem  faciam.cA<r^i.w>  conjuetud.  Burgund.  fus  non  poflit  tribucrc  iurisdi&ionc,//™w- 
tntitJeiufiit.&iure§.quandofignum.n.2.Curt.  toru Cdeiurud.  otn.iud.&tb.Bart.stlber.Baid. 
tm.conf.164.loan.Luf.  inc.fcr  vefiraudedonat.  Ang.Saiyc.&abexpreffa  adtacita  difpoficionc 
§.t.».4j.  CaffarLufitanustndJ.imferiucol.  3S.  reccc  inferripoflit>/.</r qutb.ff.de  itgtb.  L  triti- 
vbi  hac  fcncentiam  appellat  communcm.  cu.ff.de verb.  obligJ.  tuquid.jf.de reb.cred.fi cert. 
vtetumfacit  Curt.iun.cenJ.i47.n.26.Dtdac.Co-  fct.vbiglojfa,  Bart.x^lex.CaJhenf.  Soctn.x^AU. 
uar.inejreUcffojfeffor.fag  2.§.j.n.4.  Philif.Dec.  Zaf.&altt^  cxprcfli  lcmper  maior  habca- 
t§nf.46S.n.s.AngJhocturc  §Ju£fnt  aqua.ff.de  aq.  turracioquam  tncitUfin.cJetnfitt.ey fubfi. 
qnotitL&afi. Barta  fupcriori  fcntctia  rece-  c  quamdiu.de affettatJn oj.fin. CJcpatt. couent* 
dens  eonf.tSo.  primuquaritur  vtru  inrisdicJio.  Lcnm  exfitioff.de  vutg.&pupiLjubjt.fttc.  Euerh. 
tib.tjt.S.AibanJnaMtJuiBartJi.§.denig/ffJe  inUc.abexpreJJo  adtattiunu.tS. ct^citunWudi 
aq.plnMx.Crauet.tn trae.de antiq.temp.p.4fec7.  dc quo  tradtamus ,  dece  annorum  filentiu 
abjotutu  n.ii.loan.LoneeualJnrepetitJulbmpe-  ad  tribucndam  iurisdiclioncm  non  fufficc- 
riumn.4u& 4*Je*chim.Mynftng. decadetertis  rc ,  fed  opus  eflc  tanto  interuallo ,  o^  priui- 
rtjfonfo.2 $.n.2t.  Quam  fentenciam  etiam  legium inducat dtctJ.hociure. §.duliui aqutt. 
fequut9  (umtnfi.de rcrJiutf.§fcr*ji. 164.  Hu-       Quarro, quod rcgularicerf  conftitutum  0 

5  ius  cnuntiationis  hse  pociflimumf  cauflae  fit,  caquxalicnari  ncqucancnon  poflc  in 
cofidcraripoiTunt.  Primoquodrcgaliaac-  prarfcriptionis  cauifam  Acducit. 2. L.acvju* 

6  quiri  non  poflint  f  prarfidio  tcmporis ,  nifi  cap.pro  emt.&tbid.BartJnprinc.  mcrum  dute 
eius,cuiusmeinoriaomnis  oblitcratafit.  /.  &mixruimperiuminaliumcranstcrrinon 
hoc  inre  §JucJnt  aqna.ff.de  aqquottd.&afi.cfu-  poteft,/  tffJeeo,cut  mand.eji  iurud  vbt  Aiberi. 

■  per  qnibutd.de  verbornmfigntf.mcTumzutcm  AUxand.&atii.lmoGzflcntiamut  Alctato/. 

&  mixtum  imperium  adfcribi  regalib.  ap-  impertu.ff.de iurud.om.iud.n.  26.  ita  principis 

paret  cxc. quaftntregal.  quamuis enimno-  perfona?  cohaerer,  vtncquidcm in  maiores 

minarim meru  & mixtum  imperium  ibidc  magiftratus tranfcac,  cum  illi dicanrur  b a- 

non  defignetur,tamen ncctiTario lubaud  1  -  bcre cxcrcitacibneV-/./- ite cflc adminiftra- 

ditur,  dum  magiftratuum  confticucio  inccr  Corcs  iufticia? J.t.C.neltccertuiud.jmeptrmiJJn 

regalia nominacur, q>  ius audorc Molinco  frincipitconfifcJ.  cxjecumctejrl.fin.  c.vtmmo 

aaxofuft*d.Parif.$.t.gl.$.n.j7.  incecea rcfcrri  friuat.vtUregJnfcip.Lfuntpratetta.ff.deestra- 

ncquic,nifi  rationeiurisdiAionis.  Acccdic»  ordin.crtm.  Accedic,  quod  princeps  fic  fons 

^multeramfeueracopendiabonadamna-  &origoiurisdi£tionis&imperii,/./.C(;</.«^ 

torum,&  id  gcnus  multa alia,  q  ibi  iccefcn-  UgJuiJeambit.  ejr  l.tudicei  exir. de  faeeconfiit. 

tur  ad  mixtum  imperiu  neceflario  refcreda  Quinto,fi  fingamu?  mcru  impcnumf  in  a-  lo 

fxm,vt  ofimditIofJJmperiu.fi.  deiurudUi.  om.  liquc  transnindi  poflc,  rsmc  CLm  ccrti  fint 

indjt.24.Quod  auccmcrum  &mixcumim-  modi,  quib.illud  cxplicari  dcocac/./? one.ejr 

pcrium  rc^alibus  adlcribi  dcbcac  confti'  Le>a.fi.deturud.om.iud.tfenfidefud.ir\t(.ihos 

tuunc  Rol.a  ViA.conf42jiu.fJib. 2.  MatthJe  aucc  non  rcccnfcatur pfcriptio  tnginta aut 

AfjUStJnc.sJUcafitan.qnieun.vend.Herm.VuU  quadragintaannoru ,  cofcqucns  quoq;  cft 

teinsinfno  tracJ,feud.t.$.n.  7.  verf.  at%  hacfunt  huic  flcripcioni  locfi  no  cflc  arg.  tobttgaiio- 

'  ngaUainfin.M.Ant.Pcregrinintraft.deiurefi-  nnfere.§ f iacet.fi xJeobltg.ej afii.fj Jtfiit9. fj deitb. 

jac.tjo.to.Mmothfrafumt.ltb.3x 97. nu.27.&  &fofihu.hared.infi.  raciocinacione  duftai 

Q^ 
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fufficicnti  partium  enumcratione.Quibus 
ita  conftitutis  non  couenict  fluttuari  ex  co. 
q,  nonnullos  cflc  vidcamus ,  qui  conftituat 

1 1  jrcciiius  tcpus  ad  iurisdictionc  acquircn- 
da  m  fu  rfi  cc  r  e,  Bxldftbi  contrxrius.  I.  t.Lod.  de  e- 
tn.i  ncipit.n.lj.ldi  Baid.i.imfertU  ffdcturud.om. 
iudjn.t^inprima  iecfyWe/cnb.  t/sparxttt.  de  fer- 
«it.Fr.Baib.2f.4f.prin,Pet.  Ancha.in c.ftnepof 
fcjy.onc  deregjur.tn  6.Uf. l.imf  erium.ff.de  iuritd. 
om.iud.nu.2».  vbidicit,fcntentiam  commu- 
niorcm  efTc,  quod  iurisdittio  poilitacquiri 
deccannorumintcruallo ,  modoprinccps 
copertum  habcac,que  iurisdictionc  contra 
fc  vti.  Nceamus  cnimhanc  fentcntia  com- 
munc  poflc  intclligi ,  cu  auttorcs.qui  id  fc- 
quantur,pcnc  nullos  teccnfeat,&:  rationcs, 
quibus  hanc  fua  fcntcntia  aftruir,  languidi- 
orcs  in  mcdiumaftcrac ,  quam  vtillisquis 
moucripoiTit. 

1 1  Nam  quod  ad/.  viros.  fc.  deditterf.off.ttb. 
/j.attinct.fuftinere  munus  impoiitum,non 
poterit,quod  vt  cxiftimat  Bald.  in  /uarepeti- 
ttoned.  Itmperiumn.tS.  multum  intcrfit.vtru 
quis  alicnam  iurisdictionem  in  fc  transfcr- 
rcvclit,anccrto  deniq;  cafu  iutisdittionc, 

2uaancca  fubnixus  crar, propagare,  vthic 
t  locus  prarfcriptioni  dcccm  annorum,ibi 
•utcm  nullo  modcquam  fcntcntiam  con- 
firmat  ctiaPaulus  Parifius  confS.nu.  2.  Vfth 
Bellon.r0  /4.6.u.2.  Quod  dcniq;  ibidcm  non 
agatur  dc  pr^fcriptioncqua  lmpcrator  aut 
Princeps  aliqua  partc  iurisdittionis  cxua- 
tur/cd  que,  minuat,  autaugeatpotcftatcm 
illorum.qui  principis  impcrio  cocrccntur, 
&  magiftratu  cius  nomincobtin«nt ,  quod 
mirornonfolum  Iafoncra.fednemincmcx 
intciprccibus.quiauttoricacc  ciusdcmtcx- 
tus  nituntur ,  falccm  quds  mihi  viderc  con- 
tigit,pondcrafl*c.  Auctorcsautcma  Balbo 
in  hanc  fcntiam  laudati,  vt  Bartolusjelin.  A- 
lex.  Baidtts,  id  minimc  affirmanc  in  locis-ab 
illodcfignatis,  quodabcodcm  illis  adfcri- 
bitur,  cum Bartol.  leg.44.jufo.  §. nonmutat. 
ff.de  vfucapton.  &  vfurpat.  non  dicat  iuris- 
dittioncm  dcccm  annorum  fpatio  in  nos 
tranfTcribi  poflcfcd  eius  pofTcifioncm  ani- 
mo  rctincri.  Quamuis  enim  initio  confti- 
tuerit vfumfruttum  pcr hscc  tcmporis  cur- 
ricula  poflc  vfucapi,  &  in  finc  fubiiciat,  i- 
dcm  in  iurisdittionc,  tamcn  hax  rcpctitio 
non  co  pcrtinct,  vtidcmdcccrnatintem- 
pore ,  fed  inrationcfolum,quodqucmad- 
modum  poffcflio  vfusfruttus  animo  rctinc- 
tur,  itaquoque  &iurisdittionis,  vcipfedi- 
fcrtc  hoc  fubiicit.  Nam  alioqui  diccndum 
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cfTct,  ctiam  ius  vettigaliu  longi  teporis  in* 
tcruallo  in  alicuiuspfona  cofirmari  pofle,q> 
fanc  ncmo  facilc  dixcrit  cotra  apcrtos  iuris 
vtriusq;  textus  cfiiper  qutbusdx.de  verb/igntf. 
Lvecf igal.ff.de pubLca.ixopertt.C.depra/cr.  }0.  ejr 
40.an.  Acccdit.quod  exhis ,  q  fupracoplcxi 
fum9,facilc  apparear,quidBartolus  de  pre,  - 
fcriptionciunsdictionis  fcnfcrit.  lncand» 
fcntcntiam  quoq;  coccpta  funtvctbaFcli. 
c.dequarta,\binj/.  diftinguitintcrilla,quar 
an imo  rctinentur &  pfon«r debentur,  &  ca 
qalitcr  coparata  func.Baldus  autcin/uadtf 
put.BomanuiApulus.tteAlex.cor/ /<j.  w/j.apcr- 
tc  fcparant  caufTam  principis  a  comuni  dc- 
finitione,atq;  illam  quarftionem  indecifam 
rclinquunt,  cu  tamcn  ahbi  maximc  in  locis 
a  nobis  dcfignatis  non  diflimulcnt,  quid  il- 
lorumiudiciumfit.  Quade  cauffa  mecum 
conftitucrc  nonpoflum,  vndchiauctores 
commune  fententiain  tata  paucitatcillo- 
rum  1  quos  iu  fulcimcntum  opinionis  fuaj 
conftitucrc  non  pofTunt,racciantur.  Non 
prxtcritautcmmccflt  nonnullaaliaiutis 
noftri  capita ,  a  quibus  haxipfa  aflcrtio  cli- 
ci  pofle  videatur.r.oww  contwgat.  de  for.  com- 
pet.capjrrefragxbilt§.  t.de  off.ordxsp.auditisJe 
prxfcrift.cxffn.de capell.  monxch.cxp.fin.  dcoff. 
xrchidtxc. 

Vndc  vt  in  re  fatis  pcrplcxa  quid  fcquon- 
dum  cifc  cxiftimcm  vcrborum  compcndio 
cxpromercpoflim,  ftaruoj"  intcrcflc  ,  an'3 
contra  Imperatorcm  huiusmodi  prarfcri- 
ptio  prarrexatur.an  vero  contra  ccclcfiam, 
an  demum  contra  priuatos.  Si trattctur d« 
iurisdidionc  Im  pcratotis  ipfius.hoc  modo 
"fminucnda.  adnuc  largitcrrcfcrrc,anillii4 
qui  fub  vmbra  Impcratorix  cutcla:  dclite- 
fcunt,velinc  hoc  commcn  to  vniucrfum  iu- 
gum  Imperacorix  iurisdictionis  cxcutcrc, 
an  demu  illud  agnofcant.Sed  ratione  ccrti 
locinihil  iurisdictionis  habcrc  coftituant, 
vt  hic  vctuftas  tcmporis  fuum  prarfidiu  illis 
dcfcrre  poflit.  dJ.  hociure.§x  duiiusxqux.ff\.d< 
xq.tfHOtid.CT tjl.ttcml.  z.  C.dcfund.Lssnt lioph.it. 
11.cfuperquibufd.de  verbfngnif.cum fimilibue, 
illic  autcmnihil  talc  fibi  polliceri  poflint. 
xrg.c,cum  nonliceat.deprx/crtption.  cu ftmtUbm% 
&  ita  exaudio  Angelum  Pcrufinum  leg.  hstc 
xutem  iura  in  fi».  item  Mxrtanum  Sacinmm  conf 
27yverf.fi  verovolumus.  loxnn.  LongoualUum 
inrep*titd.impcriuM.ff.deiuriid.omjud.uu.4$d- 
tem  BxrtoLcr  Mufcornuin  locis  qux fupr.dcmon- 
f:r  taimus.Vouo  d iximu s  alias, antiquira- 
tis  fuffragiuf  requiri,  ctia  fua  modcratione  rf 
recipit,vcfiquidc  citulum  quishabcat,qui 

ma- 


ogle 


auth.quas  a&.  quae  res  prafaipt.  aut  non  indig.  c.  12.  igj 

manct  &  profifcaturabipfoprincipc,  di-  e.fin.de  ojfarchidiac.  nifi  tra&aretuf  dc  prat- 

ftinguamus,vtrumtalisfit,cuiusauthorita-  iudicioipfius  Pontificis,  in  cuius  pcrlona 

teiplaiuriscuchoftatim  in  alique  transfcr-  quidobtincat.fuolococxlecutuslum.Ter- 

ti  poflit ;  puta  fi  motu  proprio  id  fadtum  fit,  tius  calus,fi  de  pt  iuati  fcilicct  f  pr aiudicio  1 9 

1 6  aut-f  ficaftrum  vcl  ciuitatem,  quaun  fcu-  agatur,  ctiam  liiam  feparationem  recipit. 

dum  alias  conccdi  /blcant,  in  aliquc  trans-  conftitiiimus  enim  dilcrimen  in  co,an  ira- 

tulcrit. nu». xaf.cfifcofum  veta l batt m in tit,  dcturdcfcudoan  vcrodcbonispeculiari- 

fcud.  item  cap  t.  2.&  j.extradefeud.zut  fi  ex  bus  &  de  iunsdictione  lllis  coh^rcntc. 
contractu  onerofo  huiusmodi  translatio       Primocalu  citra  triginta  annorum  ad- 

fitta&a,inquibuscauilisillud  citraprxiu-  miniculum  nihilputamuscxplican  pofle, 

dicium  fui  imperii  rcgni  aut  ditionispo£  §.ft  quUper trigihta.extr.fi defcud.  controueifia 

fit,dc  qua  re  latc  diflfcrun t  noftri  Dd.c. mtci-  futrit  mter  agnat.  &  dom.  &  tbidtm  L&udci fis> 

tecfo.de tureiuravdo.Uoland.a  VaiUconjil.i.num.  IJern.Pr*poj.KMatth.dc\^fflUiU>\^4luar.  eya- 

jo9.voium2.Capit.dec1finteapoi.121. numer.tt.  Ui.  In pnuatisautcm rcbus  putamuslongi 

feregrtnjdeiurefifctUb.Uitul.).  num.  r+.CMa-  tcmporis  Ipatium  tufticuTcJecundumeaqu* 

rin.Fretia. Ub.  i.  deorig.baron,  num.jd.  &Jeqq.  Jcripta  rcitqutrunt Bart.l.pubUcanus.^fi ff.de pu- 

VuU.in  tratt.de feud.caf.$.nu.7.Bart.ifrohtbcre.  bUcan.  Cajirenflmot.  Cuman.&alit.  D.aac.Lo- 

tfflanenumer.fi  Met.in  tit.de  his  qui fund.  dare  uarr.in  d.ret.cap.poj]efior.§.}.num.$ fojl  baldum, 

pofuntnum.14.  Dec.  confil.2.  num.iii.volum.t.  Anchar.AUx.Arettn.  ^album&altos. 
Cephat.  confil.t  4.  num.1.10.  &fcq.  Henric.a  Ro-       His  ita cnuclcatis  confutanda  fcntcntia 

Jenthal.  infuafjnopfifeudaUcap.i.concluftt.His  illoru  eft ,  qui  intcrpretatione  tiia  omncm 

cnim  cafibus  prjefcriptionc  opus  non  cft,  viam  &  hoc  prarfidium  adfpiranti  intcr- 

nifi  resipfaex  ambiguitate  verborumdc-  fcpfcrant,  quodfacileconicquemur,filin<< 

clarationcm  aliquam  rcquirat.  Poncqui-  gulis  rationibus  fingulas  fcfponfioncs  ac- 

X  7  dam  cx  beneficio  principis  caftrumf  con-  commodemus.  Nullum  itaque  nobis  pcri  - 

fequUtuseftcumiurisdictione.  Longain-  culumeritaprimainftatia.  Fatcmurenim 

tcr noftros  intcrpp.  cft  conflidatio  qd  vcr^  labcm  ab  co  contrahi,qui  fciens  &  prudcns 

bum  mrisdiccionis complc&atur, ciim qui-  magiftratus  miignia  inuadir,  cum nulla iu- 

dam  mcrum  &  mixtum  impcrium  huic  di-  nsdicr; o  ipli  dclata  cflet,  &  hanc  temerita- 

diom  acccpta  rcfcrant ,  afii autem hic  vt  tcm merito  vindicandam  eflc  ncgamus  ta- 

fcparata,  minimc  contincri  pronuntiant»  mcn  noftram  cnuntiationem  quidquam 

hoc  cafulongi  tcmporis  filcntium,  &:  iiib-  affinitatishaberc ,  cu  tali  iuris  dcfinitione, 

(ecutaadminiftrariocotroucrfiamdirime-  qui  cnim  nititur  tcmporis  fuifragio,  cuius 

rcpozcTunt.Zafip.f. num.11.de feud.Eomxonjit.  primordiaplancinccrta  funt&  cauflami- 

t72.n.+.cLud.mrubr.c[uifcttd.darcpnffunt p.i.  pfius  inftruunt,  cxcontinul  necvllomo- 

Umtt.u  Cuman.con.id2.Scd2ii  minus  tcmpus  do  interrupta  quafi  pofleflionc  ,  illc  non 

fufficiat,expediunt  Cvzucttt1confit.20T.numi  poteft mdicari  crimen  aliquod  concipcre, 

1  \.&fcq.itcm  Peregrin.tntratt.de  ture  fijci.  Ub.  ffed  iure  fuo  vti.  Si  cnim  priuilegio  hoc  i-  *o 

Uitul.de tis qtti iurafifiaUa hab.nu.op.  dequa nos  jpium  confequi  poflit  t.2.C.de  legib. Ug.fin.fi". 

etiam aUbi dtjfcrimus  parte  fctUcet  nofirt  tratta-  de  confittfrMg.  n.ore.&  1.&  qutafi.de  lut uitct. 

tmprima  6.  Quod  fi  vcro  in  ipfa  conccflio-  omn.  ittd.  quarc  non  potcnt  id  impctrare 

nc  aliquid  fitvitii,  itavttcmporisadmini-  conftituti  tcmporis  diflimulatione  &  pa- 

culo  purgaiiaut  difcuti  dcbeat,  exiftima-  t\ct\i\zl.t.CJemanxip.&L2.  C.  de fund.  itmi- 

mus  quadraginta annotum  fparium  pcri-  trophJib.iiJfin.jfdeaq.piu.arc.is  enim.quiiu- 

clitanticaun^mcdcripofle.4»^./^»i»»«C.</p  refuovritur  &pofleflionis  cauflam  proie- 

frjtfcr.fO.& 40.nnnor.lfin.  C. de fund.fatrimoni  quitur,  nori  pi  tcft  intelbgi  vllam  culpam 

bvlt.de fund.rei  priuat.    Secundum  ea.quai  tontraxifle./.»Ar//*tf  doio.fi Jercg.tur.&tfin.C. 

difleruimus fitpra  c.  1  i.nu.8.  &  ita  accipio  ct-  derefiiun  tntegr. 

iam  Fachineufn  iUufir.eontrouerf.Ub.S.cap.  2j.       Secunda  difficultas  facilc  dcpelletur,  U 

&omncs  .iiios,c[uo^  !oco  lam  dciign.iro  com-  fncmincrimus  ,conc:  flioncflmpcraroris  tt 

memoraui. Haccdcprincipc.  Quodfiad-  fntrumimpcrium poflctransfcrri// .§.  m 

1 8  uerfus  ccclcfiam  fcquis  prarfcriptioneftu-  fr.&§.t  ff.de  eocuimandat.eJtiurtsdiiho.tryced. 

cri vclit,  fufficictquadraginta annoru  fpa-  iitl+fl.deDff.praftdJ.&quia.fi.deiurudiit.im. 

tium.arg.d.  c.  cumcontingat.defir.  competx.au-  iudJ.pcnffdeiud.tTgo  &  ttm  poris  pra  toga- 

ditk.c.cum oUm.de fr*fcrif.cj.dccafell.monaxh.  tiua>  qua:  priuilcgiimunus  iuftinet,  d.tef» 
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i*(5       Commcnt.in  Lib.I.  Cod.Tit.de  Sacrofen&.Ecclcf 

fuper qmlufdam  de  verbor.fignif.cum  aliis  fimiti  •  Emtori  duplex auxtlium  deferri  prafcrtptitnu <r 

bui.  Sufccptx  dcfcniionis  confilium  no  cx-  vfucapitnu. 

totqucbitlcxcomperu.cJ<rpr*fcrjt>.&44.4».  l?  Autmadutrfio  Antonti  fakrhtmiputitpronuntid- 

nor.  cuquodindcpericuli  impcndcre  pof-  ,  J™*^**^^™^*/^  <« 

ilc,amdudumdiib%crimus/L.^«.5FIn  "  ^«^«^««*»^^ii>«^  . 

.  _  <•  niAiio  muiaia  cuc. 

eadcm  quoq;  caufla  cft  capxum  non  ttceat ,  vc  „  aq10  qudmfifcmra 
nihil  tcmpeftacis  in  re  cransquilla  concire 
poflic.Nos  cnim  c cd.cn. 6  p r o fclli  Iumus.no 
poflc  cum ,  qui  nomcn  &:  cucclam  impcra- 
corixdefcnflonis  amplcccicur,  cuiusuisce- 
poris  prxfidioica  fc  iti  libcrcaccm  vindica- 
rc,vc  obediencix  iugum  planc  exuifle  vide* 
?XUXid.c.cumnon  £rM/,quod  fane  nihil  com- 
«nunc  habec  cum  controucrfia  a  nobis  agi- 
cata,quiloquimurdciurisdictioneccrtilo- 

ci  auC  p c-rlonaru m.  I .  CX  r.  C \dr  ccho rtdtJlem  l. 


XX 


ntojinirifoiet. 
CtgnitiotxSCSyUdn.  qninquenntttermindtur. 
An  fi  bonorum publtcatto  ratitne  homictdtt  locun 

babeat,iUa  qutnquennit  txtinguatur) 

A  rtguUdtfcedendumntn  efft  dontc  dt  ctntraru 

apfMtdt. 

Quotttitunqnt  altquid  fptcialt  efl  contrarium  m 
commune cenfetur. 

Aettfformpltrun^ftquimnaturAfuiprintipaln. 
Anprajcrtptio  qutitquennt  ctrcaapofiata  bona pofi 
mortcm  locum  babtat. 


i.  C.de  Caftrenf  a  Mufcorno  allcgatx  quid  /      •  i  /y* 

momcntiadfcrrcproipfiusfcnccnciapof-  **  bonu  nondum  Jijco  qutfitu  , 
linc ,  non  facis  animaducrto,  prxterquam        qmrum  tamenjpesaut attlO 


quod  inducanc,non  liccrcpriuacaauctori 
cace  occuparc  illa,  qux  func  iurisdiccionis. 
Is  fcrupulus  in  prima  rcfponiionc  exemcus 
cft,  nointclligifciliccc  priuacaau&oricacc 
id  ficri,  cum  quem  prxfumcio  conccfli  pri- 
uilcgii  cx  vecuftace  ccmporis  nafccnsmu- 
nicacq;  cuccur. 

•  CAPVT  DECIMVM- 


delataefi. 

E  c  e ,  inomnibm.ff.de diuerftjr 
temporaLprdfcriptJ.  t.§frafcrtptto. 


f  ERTIVM. 

S  V   M    M   A  R  I 

Vtgtnti  annorum  mttruallum  regulartter  requiri- 
tttr  ad  fubmonendam  fifci 
nondum  ailu  qutfitis. 
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XI 


t  4        J        £  yf     *yww  ojtntw 

ffdei«r.fi/c.l.2.§ftdeijiperviginti. 
ff.de  requirseis  vet abjcnt.dinand. 
Lquerela.C.  ddl.  Comel.  defdlf  cra- 
dicurrcgula,quodinomnibus  fifci  quxfti- 
onibusf  cxccpcis  cauflis,in  quibus  minora  I 
tcmpora  fcruan  fpccialiccr  confticutu  cft, 
vigmci  annorum  prxfcripcio  cuftodiatur, 
Idcmq;  dcfcndunc  Glofla/.  itkUorum § \fin. 
eyibtdemettdmZartff.de  accufat.  Specul.in  tit. 
deacc  ufat .  nj/.Bofftn  tit.quomod.pioced.perac7. 
An  bvcetialocumbabeatconnaprmcipfignorante.    indetitf.nu.t/.Gomeffvar.reJotut.tom.j.tntit  de 
Dtfltnato  Cafirenfu  tntcreffe  an  per  dtltgtnttm  in-    detic7.c.i.n.f.cjro'.Qiiod vfquc adco  vcru  cflc 
qutfitionem  t&udfctrepotuerit.  quidam  noftrorum  inrcrprctum  coftituut 

Ftfcum  Ctmtl  extlufum  pet  rcflttuttonem  tn  tntt-     *  „nn  j;n..  r  .  r  .  .     .  KUUL> 

Jgrumaud;tndumJnonifft.  1  "  1100  fcJUCncf  prmccpsan  * 

Mtnortntaujfapraftrtpttontt  non  refiuitur fi tra~   «gnotauent  humsmodiiurafibidclatacflc, 
atrurdtlucropanah.  maximc  liagaturdc  accufacionccriminali 

Antnptenaltb.laborandumfit  dtbonaanmaUfidt.  &c6pendlo,quodindc  fifcusconfcquifo- 
Denuntiatio  bonoru  vacattum  quadritnniofinitur.  \tt.BaUJfin.C.dcdot.Sal.nu.j.Alex.2.Parifc02fi 
Confitclut  interpretum  a  quo  trnport  iilnd  tmmi-  ito.t^itMb^.iUinxonf2/.hum.O.TnobiMNon 
randumftt. 

f.  „•  §  ____.?  __.r_.___f  _ _  _ 

Pro/J>Ferindc.intraa.crimMb.i.titut.t.q.to.fu/. 
CUr.  §.fin.  auafiione  st.vcrflfcdquaro fiftdtu- 
tum.n.$xbi  hanc  fenrenciam  confticuic  ma- 
gis  comunem  efle,  quod  eciam  facic  Alcx- 
andcr  l.cum  qut  §Jnpoputdrtb.n.iiff.deiureiur. 
MarfiUnPrdcl.cri.§.conftdnte.nuJs.  ejr fiqq.& 
eonf.S7.n.i6.  Etquamuisnonulliabhaclcn- 
tentiavidcantur  diflidcrc/z//  Bart.  d.L  eitqui 
§.inpopuldrib.circd  finem.ff.de iurciur.y^fnto- 
Bonafidtt poftffor rtm txbonit  vatantibm  tmtam  nitu AHgmfiinusin additiontb.  ad AngeUn tracl. 
tndtftinite  dtctm  annorum Qatto  adqunrirtfo-  demalcfic. in verb.  inchoatafada.  Boer.  deaf.20. 
tefifutedenunttdufint^HtnonJmt.  »/w»^.^£/Mf#^S^-?;j»*»»^.4.Tamcnpro 


conj. tos.nu.rtf.  NctLdcBiuntUnz.p.t.temp.q.*. 
Probata  Conant  fententtaante  dennnttatitnt  qttd-    Prmfb  ,„  /;_  .  J„,  .  _  *_  ?  'f 

tuor  annoifufikere,  pofi  dtnuntiationtm  vero  vt- 

gintirequiri. 
Ltgeiqutbm  bac  fententia  tonfirmetut. 
Quorfum  denuntiatioptrttneat,&  quare  anttde- 

nuntiationcm  mtnut  temporuconcedatur,quam 

eademinterpofita} 
Exquodtt  tempui  denunttdtionu  cedtre  tncipiati 
Ignerantta  afftclata  pro  fcitntta  baberi  fotct. 
Errer  nofirorum  interpretum  in  expltcatitne  U 

quamuu.ff.  de  vfurpat.  &  vjueap. 
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auth.quasa£^u*respraefcrip.autnon  indig.  cio. 

conciliationc  pugnatium  opinionum  pla-  rubj6j$J.oddo  SfortU in trat7.  derefiitJn  inttg. 

cccfcntentia  Prolpcri  Farin.  intrac7.crimtn.  num.2.num2i. 

Lb.tJtt.t.quafl.ioHu.ij.  qui  fccutus Caftrcn-  Hanccnuntiationcm  nonnulli  ita  pro- 

icmconfii.17.voUm. rjw«w,j.diftinguit,inrer-  ducunt,  vt  exiftiment  locum  habcrc,  ct- 

efle  an  rcs  adco  occulta  fucrit,  quod  pcr  iamfi  quisvidcreturinmalafidcjquod  in_, 

5  quamcunquefdiligcnuaminucftigarinon  pocnalibusfconftirucionibus,  de  illa  non  ^ 

potucnt,  hoc  cafu  praefcripcionem  ccdere  laboramus,  cap.fratemitatu,  12.  quafi.2.  &i- 

*  dicfcicncii}nullas  tamcn  huius  fua?  opi-  bidemgiojfa,  Dtdacu4C0uarru.in2.pJe  (fonfa- 

ntones  conuenicntcs  audoricaces  in  mc-  Lb.ejr  matrimon.cap.6.§  Jjmmj0.UUamt.dcJ 

dium  adfcrunc ,  quibus  nc  defticuci  vidca-  coniec7.vLtm.voUnt.  itb.  lo.tit.  4.  nume.  16.  An~ 

mur,  pro  dcfcnlionc  primx  parcis  allego  teniusPtregrtn.in  traffat.de  iurefifci,  Lb.tJit. 

lcgcm  final.  Cod.  dedolo  malo,  item  Lgenero  ,ff.  S.  num.ji  dc  qua  rc  quid  nobis  videacur ,  e- 

de  hisqui  nobis  infamiam.  Ex  quibus  cogno-  uidcnccr  oftcndimus  in  noftro  rradtaru  /. 

&imus,cempus  prxfcripcioms  cciam  ccde-  2. cap.j.num.}4.membr.t.  Rccte  auccm  Iunf- 

rc  ignoranci.  confulcus  cxccpic  cauiTas,inquibusmino- 

Sccundummcmbrumdiftin&ionisafle-  raccmporaconfticucaeflenc.  *f*  Enimucro 

ri  poftc  vidrtur  l.4.§. iff.de requir. re  inharc  conftac dcnunciacioncm  bonorum  vacan-  ' 

vcrba:  ergoe^vigintiannorumtempusexinde^>  tium,quadricnnio  (\nih,Untraquatuor,§fiM. 

fifco  numeretur.ex  quo  annotatio  publice  innotuit.  ff.de  dtuerf &  temporaLpraJcript.  1.6. quia  autem, 

A cccdit dcindc ratio,quod ignoranci  nihil  §.ccrteJivacantia,Jf.Jiquuomiff.cauff.tcfiamen. 

impucari  poccft,  quarc  fuo  ccmpore cxpcr-  /.  /. §.  Diuus  Pius  ,ff.  de  iure fifci,  Sc  pcr  con- 

tusnonfit.  Quamuiscnimcxmulus  legi-  fcqucns  huius  quadricnnii  prarfcripciono 

busedoccamur ,  ignoranciam  vfucapionis  poflefTorcm  cucum  cftc, dl6.§.certe. 

aucprarfcripcioniscurfumnonimpcdirc,  /.  Caccrum  inccrnoftros  incerprcccsnon 

1.  C.de  transform.  vfucap.lfi>t.C.depr*fcript.L>n*  fatis  bene  conuenit ,  a  quo  temporc  illud 
gitempor.decemvelvtgintiannor.authent.maU  quadricnnium  \  fupputari  dcbcat.  Enim  g 
fidei,  eod.  tit. Ifipartem.ff.quemadmodfcruit. a-  ucro  Bartolus  in  Ltn omntbus, numero prtmo, 
mitt.  tamcn  "quod  l.tff  devfurpat.  &  vfucep.  Jf. de  diuerfejr  temporal.prtfiription.  ejr  ibidem 

:    cius  rei  ratio  reddatur ,  q,  dominis  fumciac  Zafiusnumerotertto,  K^Aibcr.  Lquamuis,ff.  de^> 

ad  inquircndas  rcs  fuas dcfinitum iuris  fpa-  vfurpat.  ejr vfucap. numerojccundojmola nume- 

tium,merito  infcrctur,  quod  ii  omnis  ex-  ro fecundo, Angelus in princip.ldcm  AngclusUg. 

ploranda*  vcricatis  racio  deploraca  iic ,  vfu-  intra  quatuor,  §.t.ejri.  2.  C.  commun.  de prt- 

capioni  aur  prarfcripcioni  locum  non  eflc.  Jcript.numeroprin.o,  Baldusin princip.  Saljcetua 

Hac  igicur  modcrationc  adhibita ,  cum  o-  numero  fecundo ,  loan.  Faber  Injlitut.de  vfucap. 

mniscxceptio  confirmec  regulam,ica  quo-  §.  res  fifii,  numero  fecundo,  Angelmnumcro  pri- 

4  quc  in  hacnoftra  diftinccionccucnicc/fvc  mo,  Portus inprincip.mfjnfinger.iutmero  t:ono, 
ita fifcum  cxcra hanc  cauflam  cxcludi dica-  Schneidvv.  numero  quadragcfimoprimo ,  {_yfn~ 
mus ,  vc  nc  quidcm  auxilium  in  jnccgru m  ntoniu*  Peregrin.  in tractatu  de  iure fifii,  Itbr. 6. 
reftitutionis  implorare  pofllr,  argumcn.  Ife-  titulo ociauo ,  numero  quadragcftmo ,  Francifiua 
pulchrivioUttac7io.ff.defipulch.vioUt.bi  quod  Balb.  in  trac7at.de prafiript.  2.part.  ^p.princip. 
icripcum  reltqucrunc  Angclus  l.fin.  §.vl-  quafiionc prima,  numero  quarto,  confticuunt 
tim.ff.fi quu  tefiament.  lib.  effc.  Cremcnf.notab.  hoc  ccmpus  numerandum  c  flccx  dic,  quo  - 

2.  Oddo  SfortU  de  refiitution.  in  integr.part.  2.  dcnunciacio  fic  facta.  Scd  hanc  inccrprc- 
quafi.onJg.  Thoh.  Non.confiLiof.  num.i.  Profper  tacioncm  rcpudiac  Francifc.Conanus  Com- 
Farinac.  in  fuo  traclat.  crtmtnal.  Itb.  1.  titul.  1.  ment.  iur.  ciutl.  hbr.  3.  cap.  1$.  numero  quinto  & 
qitajiion  to.num.  1.  cum  nc  minor  quideffL»  Jexio.item  Anton.Faber,coniec7ur.Lb.? .cap.  to. 

5  7  hoc  cafu  rcftituatut  /.  auxiltum,  ff.  de  mi-  Balduin.infiitut.in  §.res  fijci,de  vjucap,  numerw 
nor.in  ivtegr.refiitut.&ibidcm  Bartcltunum.f.  quinto, Cuiacius l.quamuu,ff.  de  vfurpat.  ejrv- 
&4'Albmusnum.t.Bald.l.t.§.nttntiatioff.de_j  Jucap.  HugoDonellus  comnicnt.Lb.  f.cap.  24.M 
operjtoujtuntiat.  Didacus  Cou*rruj>rac7tc.  qua-  princip.  Hottoman.  in  verb.Jed  nondum  nuntiat. 
fiion,cap.:6.nttm.4.vcrf.t.  Rcbuff.intitu.de_j  ejr  ante  illos  /Emthus  Fcrrct.dtEio  §.retfifci,& 
reflitut.inintegrum^trtic.t.glo(J.2.num.ij.Ioan.  Raphael  Cumanus  1.  quamuis.fi.  de  vfurpot.fr 
Lopcs  in  repet.  cap.per  veftras,  §.26.nume.  10.  ejr  vfucap  on.  numero prtn.  6 ,  quod  ncgarcnt  lc- 
Jeqq.dedonat.intervir.ejrvxor.Aretin.cap.Lcet,  ges ad hanc rcm  pcrtincntcs  h»mc  intello* 
mm.it.d<a4cufa.Afjiic7fipcrconfiit.regntt  Lb.2.  dum  rcciperc. 
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9    Eflcigitur  antenuntiationcmflocurrL.  illoincafuintcUigenduraeft,cjuandodela- 

huicpra:Icriptioni,  poftca  vero  viginti  an-  tor  dcnuntiationc  fa&adeftitit,&  praruari- 

noruinfpauumrcquiri,velamplius.  Qux  eationisarguin6poteft,itavtfifcusiJloca- 

fentenna  mihi  quoqj  probabilior  videtur,  funullumiusfoucrc  vidcatur.  Non  obftat 

quod  vcrba  legum  cidem  applaudant,  &  confideratio  ignorantiar  fupcrius  a  nobis 

in  contranam  lcntentiam  linc  manifcfta  propofita,quiavcrilimilceft,fifcum  ctiam 

violationctorqucri  non  poflint,dum  (upc-  ante  nuntiatione  illudcompcrtuhabuifle, 

riores  interpreres  loco  vctbinunttandis  lub-  cu  tempus  illud  non  ccdat,nifi  cx  quofcer- 11 

iiciunt  dictioncm>///r«//4/&,  quod  etiam  fa-  tum  cilc  crrpit,hcrcditatem  ad  fifcum  per- 

cit  Claudius  Cantiuhcula  in  fiua  paraphrafi  tinerepotuiirc.  Hoc  vcrbum  tcrtum,dupli- 

Infitt.tntit.dcvfucap.  Subnc&o  itacj;  lcgum,  ccm  fignificatione  rc  cipcrc  poteft.  Primo 

10  quarhuiCjppofito feruircpoflunt/j-capita,  vtccrtumfit pcrrcrumnatura & lccudum 
vtoculislubicdatantoeuidenrius  omnem  negbtij vcritatcmatqifubftatiam.veluti  q, 
contcntioncmdirimcrcpoflint.Vcrta/./»-  poft  ordinc  fucccflionis  bona  rcucra  fa&a 
traquatuor,to  ff.de  diuctf.crtcmporal prafiript.  iintvacantia,vtpreJefcrutvcrbaipfiusPa- 
funt  hxcquadrtcnmttemput,qaodbc>iu  uacan-  piniani  d.l  tntraquatucr,§fi».  line  diftincHo- 
tibusnunttandispraficrtptumest.non  exoptntone  nc,  fciucritfi/cusan  ighorauerit,4>g./..*.§/ 
hominumjcd  dejub  ftar.tia  vacantiam  bonorum  jubtondttioncjJptotmt.l.6jff.adltg.1ralcid.  Se- 
dtnumeratur.  JVuatuor autcm  annipcH  trrttum  cundo  poteft  admittcre  llla  interpretatio- 
tejlamentum  failum  cr  intejlati pojjeffionem  ab  nem.vt intclligatur  dc  fcictia ipfius,cui  hoc 
omnibusrepudiatam,qttigradatim  petere potue-  ius  competcbar.qu^  nedum  coargui  potcft 
runtyveltcmpotisfincmquodfiKguluprxJtttucH,  cx  caufia  nuntiationis,fcd  quauis  aliaiatio- 
ctmputabuntur.  Lcgis  autcm  i,§  zff.dcturefi-  nc.  t.item  vcniurt  §.qutdergo,JiJcitquidim,ff 
fii  hxc  conccptio  cft:  Diuus  Ptus  Ccelio  Ama.  depetit.hered.  Porto  in  tatO  numero  quadru- 
ranthoitareficrtpfit:  Vacantium  bonorumnuntia-  plarorum,qui  rcm  ad  fifcum  dcferrc  folcnt, 
tioncm quadriennto fnirijdjs tempus  ex  dic, quo  t.t  ff.de turefifct,l.deferrc  iod.tit.Cde  detator.ltb. 
certumeffcccepit,neQ.heredem,ne^.bonorumpof-  /o.ncnvidetut verof:milceflc,quod  rcs  ad 
fifforemexfiare,computaridcbere.  L  6.quiaaute,  notitiam  filci  non  pcruenent,  quo  cafii  i- 
§.7. harcvcrbafelcorTcrunr:  Certcjtvacantta  gnorantiajarrcftaiaaut  fupina  pro  fcicn-  tj 
bona  quis poffcderit3cr  quadrienntum  pratcrierit,  ti  a  h  ab  cri  fo  l  ct,  g/offa  cst  ejr  textus  tn  cep.  eosj» 
tndubitate  conuenirt potertt  ex  hac parte  ediclit  vcrb.ajJe£tata,dettmpbr.ordinat  tn  6.  lajJ.Jijer- 
quia  &  bmijit  caufjam  tefiamcnti,(jr  qtua  ab  inte-  uut  piurium^.fiquis  anteJe  teg.i.Felin.c.a  t.dis, 
Jiato  poJfedtiiCjrqttidemfic,  vt  prafirtptione  qua-  deexcept.num.i.tiyppol.l.qut  tgnoram,n.ip  ff.ad 
drienniitutusfit.  Exhisigitut  lcgibusaperte  ■  Ieg.Comel.deJicar.Koman./ftvero,§.deviro,ft. 
colligim  us  non  poft  nuntiationcm ,  fcd  an-  67.fJJolut.matr./it/dr.Cail.tib.2.objcr.c.4S.r:.iS, 
tequam  illa  fierct,huic  prarrogatiua."  locum  Acccdunrtcxtus/»  c.cum  iniudutOydetlande- 
efle.Quodfiquisvrgcatrationem  &rputet,  fiin.dtjpoK/.ejrctim.i.deiud. Porroficallidira- 
quod  fTvcrbislcgum.vtconccp-a funt,  in-  tcharcbonavacantiafupprimentium  con- 
niti  velimus,aliqua  abfutditatcm  indc  con-  tingat,ne  illa  rcs  ad  alios  pcrmanarc  poflct, 
fcquuturam  cflc ,  quod  ignofans  breuiori  quid  illocaiu  probandum  fit,fupraoftcndi. 
temporis  fpatio repellatur,quam  is qui cer-  Et hxc dc quadncnnii  prarfcf iptione.  I  cr- 

11  tiorcftfacT:us,is^accipercdcbetnuntiatio-  pendcndum  autcm  pra:ienti  in  loco  eft. 
ncm  nonco  pertincrc,vt  fifco  innorcfcat  huncerrorcm.quonoftiosintcrprcrcs  ca- 
bonaeflcvacarttia,fcdvtdclatordenuntia-  ptos  fupra  commcmoraui  aliam  Jabcndi 
tionc  fa&a  hanc  cauflam  perfcquatur,  /.  in-  cauflam  dcdiflc ,  vt  conftituerent  f  legem  x^ 
tra  quatuor ff.de diuerfiejr temporal.prtfcrip.Lit.  quamuis, iSjJ.de %Jurpat.(jr  vjtttap.es  §.  res fifici. 
Senatus,^.Dtuus x^fdrianus, § \quodjt trtbus ,  /.  verfi.jed  Papinianus ,  locum  habcre  ante  dc- 

2 2. resqua^fin Jt.21.de  eo  dc/atorescum  duab.il.  huntiacioncm  fifco  faclam,vt fcil.tcs  mobi- 

fiqqffjde iureffii.  Vndc cum  cx  ipfa  dclatio-  lcs  tricnnio.immobiles dccem  eVrviginti an- 

nefilcoiusquarfitumfit.non  dcbct  mirurrt  horum  CpatiovCucapiAntur^ttaBarto.tbtdem 

vidcri,fi longius  rempus  illo  cafu  dcfidcrc  i^fhget.Cafirertf.t^iiber.num.2.  Rcwan.&ante 

tur,quamuis cnimd.i.intra qttatuor.io  ff.dedi-  tUos gioffatnverbo,dtUtina.  Qi.od  fi  vcro po- 

verf&tcmporal.prajcript.  vidcatur  comprc-  namus,  id  accidiflc  poft  denuntiatioucnLj 

hedi,quodctiam  poft  nuntiationem  locus  fifco  facram  de  honis  vacantibus,  quar  ta- 

fit  quadricnnnii  pr^fcriptioni,hoc  tameru  mcn  nondum  agnouifllt,  tunc  quadricn- 

nio 
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nio hanc  vfucapionem  finiri.  Ica  incelligo  cinz  poiTeflionis  vidcancur  demonftrare 

codem  loci  Barrolum.itcmgloflam/w-z/rr^.  ccmpus  dccim  annorum.camen  hicdc  cam 

Ji  diutina,  &:  Paulum  Caftrenfcm.  Przterea  longo  fpario  accipi  no  poflc.Eueniflc  iraqj, 

Angc\uminffi.nsfi/ci,n.t.fnfi.dev/ucapMyt\-  quod  cum  Tribonianus alios  deciperc  vo- 

Ci ngerum  ibtdem  nume.p.  Schneid./wwwf.  luericipfe  dcccprus  iir.adeo  vc  hic  cafus  v- 

&a\b.in2f.$.p.princ.qitajf.t.num.  4.  Panorm.  nus  forrafle  fir,  quo  ius  vccus  lncorrcctum 

incapxum nobts,deprafcrtpt. B o fi in traclat.cri-  mancacmoueri ic duab.  pociflimum  racio- 

min.tit.defi/co  (Jr priutlegioeiuSinum.it .  fanc id  x\ibu%,o^oddJ.vn.C.detransform.vfucap  nul- 

apcrce  prorirenrur  dJ.quamuis.ff.de  vfurt  rjr  la  mcncio  iic  facta  dc  hac  ipfa  quadricnnii 

vjuctp.  i\Voct.num.2\mo\.num.2.X2j.d.i.tn  prarfcriprionc.  Confcqucns  igitur  ciTe\  vt 

emntbusff.de  diuerf.fjrtemporai prafcrtption.nu.  ftarc  non  prohibcacur,quod  apcrcc  no  mu- 

2.  &  Didzc.Cou*n  Jnreiet7.r.poffeffor,ffi.  2, n.  tctut,l.fancimu<,C.detefiam.l.pr*cipm.ua  jnfin. 

I. pj.de  regJur.in6.  hocx.quaji.264.  num. 20.  C.  deappeQat.  Sccundo,quod  abfurdum  iu- 

Dyn.num^op  pojfeffor,deregul.iurJn6.num.t§.  dicemrei  qui  quadrienij  prarfcripcionc cu- 

16.  Ancon.Pcregnn.  tntracht.  deiurcfiftt,  Itb.  cus  litii.6.§.ccrtcjfjiquis  omijf.caujj.  tejiament. 

d.tit.g.num^-o.  Claud.Canc  infita paraphraft,  ncccflariam  eflc longioris  rcmporis  poflcC- 

Injiit.de vfucap.  Cxccrum  ab  hac  lencencia  fionem.  Hxc fcnccncia  Anronij  Fabri in  ea 

rccedcrc  vidcncur  Angclus dA.quamuisJtem  caufla  efTc  vidccur.vc ccmere  rcpudiari  non 

/.  Cuiacius, E.i/duinsss,InjiitJe  vjitcap.ffi.res fifci,  debcac,  cum  vcrbum  diu,  pro  iubiccta  ma- 

num.$.  item  F.  Hottoman.  in  verb.fed  nendam  ccria  modo  deccm  annos.modo rccifius  auc 

Ij  wa/M/tf.dumindiftincteiiucnunriataffinc  longiusccmpusdcfigncc,  l.cam  domini  hor- 

bona,fiue  non  (inc,hoc  beneficii  bona:  fidci  reorumff.  locat.1  fin  ffdereiudicJ.t  ff.de  vfucap. 

poflcflori  indulgcc ,  vc  rcm  cx  bonis  vacan-  &yfurp.  lj.ffi.Urgiu4ff.deJucccJsjtdicl.L2.  C.  de 

tibusemram,vcl  alio  iuftociculoquarficam,  acq.poffe/J.  adcovtnort  poflic  exiftimari  alic- 

fimobilisfic,crk-nnio;fiimmobilis,decem  numelTe.firalem  inccrprccacionc  his  vcr- 

annorumfoariopoflicacquircre.  Cuiusrei  bis,diu:inapeffejfionecapiet,zccommodcm\is. 

«racioncm  ucis  concludcnccm  vidccur  rcd-  Idqj  co  magis.quod  lCti  diuinare  non  po- 

dcrc  Cuiacius,quod  quamuis  abfurdum  vi-  cucrinr,  Iuftinianum  principem  coc  fcculis 

dearur,  quod  boiue  fidei  cmtor  cogacur  16-  poft  cos  imperacuru ,  loco  vfucapionis  lon- 

giori  fpacio  rcm  ipfam  vfucapcrc,  quam  gi  cemporis  poiTcflione  incroducturu  cfle. 

vcndicocqui  forcalfcnullociculo  fubnixus  Quainre.nonvidetur  cfle  opinioCuiacij 

eracopus  habeac  in  prjcfcriptione,  camcru  fuftincnda,cxiftimantis,illudaTribonlano 

ceflarchancipfamabfurdicacem,ficogice-  *f  fadumcfle,cumcalabcdiuinacionisnon 

1 6  mushuicfcmcori  duplex  auxilium  defcr-  carcacpfcrtim  cu  nonvnoinloco,fcdmul- 
ri.prarfcriptionis.qui  folam  cxceptionem  tishecticu.devlurpacionib.&vfucap^cci- 
tribucrc (blcr, dJ.intra  quatuor.ff.de diuerfidr  diflcvideamus,ircticul.fequcci/«»wr,/.y#i 
temperai.  prajcnpt.  &  aitis,  quas Jupra  videre^  Jundumjnprinc.& %.i.l.altenam^od.tit.  Acce- 
licet:  alccrttm  quod  vfucapionis  proprium  dic,  quodconfidcratioipfius  Cuiacij  ,dum 
cft,vc  fciliccc  pollidcntcm  dominum  cffi-  abfurdiratisnoslcrupulolibcrare  conacur, 
ciachoccafuante  quide  annum  auc  bicn-  nonomninofccuravideatur,q,  l.i.cdeqtta- 
nium  requiri  folcre,  nuc  auccm  diucurnum  drien.prajcript.  animaducrcamus,hanc  prae- 
tcmp\is,i.vn.C.detran<form.vJucap.  Infi.  dev-  fcripcione  quadricnnij ,  comparari  cu  alia, 
fucap.inprinc.  Raphaclauc  Cumanus  longc  aimperarorimpcrcicillis,quiremafifcocx 
aliccc  hanc  qua:ftioncm  moderari  conarur.  donarionc  fiuc  alio  ciculo  confccuri  cflenc 
Contendiccnim,pronunciacionc  diutinae  Cercumautcftcxdifpoficione/.ow>7«,<^/;^ 
pofleflionis  non  factadcnunciacione hic  fi-  eod.tit.  hos  illam prarrogaciuam  nancifci,  vt 
gniricariquadricnnium.vccuicccur  illaab-  &dcfenderc  fefe  exccpcionc  poflinc,  &a- 
lurdicas.dc  aua  ancca  comcmini.  Cacccrum  mifla  pofleflionc  pcr  a&ionc  vcl  inrcrdicca 
cumillacxdiftinccioncCuiaciiiamfublaca  rcmqucancrecupcrari.  Sicnimhoclargia- 
cfl*e  vidcacur,Ancon.Fab.f*»/V<!7./f^.7  -cap.io.  curccmpus  dcccm  annorum  acq;  huiccon- 

17  f  cofticuit  dJ.quamuisffJevfitrpat.fjr vfucap.  iucca ptxfcriptio i.J/qttisemtionis,  C.deprajcr. 
cxaudicdamcflcdeanni  auc  biennij  incer-  *o.& 4°  *"*<>. cuxwon  &inquadricnnijprar- 
uallojiravCpcrlcgcmvni.C^/r^w^rw.a/-  icriptionc  idem  probabimus,  fi  poficilbr 
/ircifp.nihildceiusl.diipofitionc  cmendaru  bona:  fidei  fit  Harc  igitur  fcnccncia  mihi 
auc abrogacu fic  Quamuis cnim vcrba diu-  verbis legis atqjmcnti magis  coucnirc vid«- 
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tur,quod  fi  quis  tamcn  putct  prxfcrendam 
cflcinterpretationemCuiacij  ,non  admo- 
dum  rcfragabor,quodmcdiam  eflcillam  a- 
nimaducrtam,  ncqj  illis  vitiis  laborare.qux 
in  aliorum  pronuntiationc  dcprehcdimus: 
Prxtcr  hanc  moderarionem,cuius  racn» 
tioncm  fccimus ,  alia  adhuc  cxcepno  pcti 
potcft  ex  i.2.C.devecligja/.&commtJs.cx  qua  c- 
i$  doccmur  periculum  commifli ,  quod  J  qui 
merccsfuasapudpubiicanum  cx  hdc  pro- 
fcflus  non  cfler,quinquennii  /patio  finiri,<£ 
tanquam  fingularc  ibidcm  commcndant 
glofla,Bart.Bald.  AlbcSalyc&c.  Eft  dcindc 
lo  &: tzn\rf&cc\zTmQl.incognitiofie>t3.fi.deSC. 
■fyZktf.quinquennii  tcmpusconfhtutu  cflc 
in  cognitionc  apcrti  contra  SC.Svllanianfi 
tcftamcnti  Cius ,  qui  a  familia  occifus  dicc- 
batur,vt  fciLpbftea  dc  tali  fa&o  hcredes  ex- 
tranci  accufari  no  poflint,  aut  bona  illis  de  - 
lata  auferriiquodnonnulli,  vtMatth.  de  Af- 
JiicJ.c.quaJintregj»verb.condem»atorum,  n.  /jf. 
SojfintriSi.crim.titJtfifiOin.s2.  qui  allegat  id, 
vt  ait,fcnticntcm  Angelum  in  d.l.in  cognitto* 
»e,FcU».e,cutn»obu,dcfraJcrift.  qucmadmo- 
dum  ctiam  in  hanc  fcntentia  laudatMatth. 
dc  Afflid.  Baldum  /j.C.quib.resiudic.nonnoc. 
quibus  Anton.  Pcregrin.  intracj.  deiure  fifti, 
/ib.6.tit.fjtjt.  zdiicit  Alexadrum  inaddtt.ad 
Bartolum  in  L  quereUm,  C.  ad  leg.  Cornel.de f&lf 
B2ibzmmmifil.7o.coUntePenJn  ^.etiam  ao> 
mittunt  in  omni  homicidio,  vt  poftquin- 
i  quennium de  bonorum  publicationc  +  agi 
amplius  non  poflit.  Scd  fanc  Angcl.  fi  bcne 
infoiciitwe  d.U»tegniti6ne,  infrinc.  Bal.  d.l.2i 
^dJj.C^»ibusresiud.no»noc.».t.¥c\in.c.cum 
nobii,n.i2.h\cx.in  additjtd  Bartolum  tn  l.qucre- 
£fw,verbaifuainfpccialcmcafum,  qui  d.l. 
cxponitur,conccpiflc  dcprchcndentur,  cu 
fcit  tra&atur  de  bonis  occifi,  quando  ipfius 
mortcm  vlti  hcrcdcs  non  funt,aut  teftame- 
tum  antc  vindi&am  aperuerunt.de  ipfo  au- 
tem  homicida  nihil  tale  ftatuiife  inucni  u  n- 
tur,fcdeflccocafuviginti  annoru  prarfcri- 
prioncm  ncccflaria  prartcr  gloflam  tn  verb. 
m  cognitione.d.  1. t).  aferte  dcfendunt  Bartolus 
fbtd.».i.&fiqq.  AibtrtfoHDynum  nj.Rafhaci 
Cuma.n  t.tnpn.Xicci  is  ».$.  faris  obfcuris  vcr- 
bis  conttariam  (entcntiam  tucri  videatur. 
M.K^inton.Peregrin.intra&atJc  iure fifiiy  lib.6. 
titJjt.j7.  Fulcirihxcfentctiamultis  ratio- 
nibus  potcft,quaru  prxcipuas  has  cflc  con- 
ftituo.  Primo,  quod  Unommkf.de  dtucrf.ejr 
temforalfrafcrtft.  item  Lt.§.pr*jcriftio,ff.d<_j 
wrf//&,conftituatur,  prxfcriptioncs  con- 
tra  fifcum  viginti  annorum  fpatio  flniri, 


'6d.Tit.de  SaerofEcclef. 

quodq,  a rcgula difccdcndum  f  non  flt,do-  tl 
ncc  conrxarium  appzic&tJ.regulaffJeregju. 
fjrquodibid.Dd.fcrtftumreUqueruntJ.t.j}.dcre- 
gul.Caton.  Sccundo,quod  t.i»  cogttitioneff.de 
SC.Sy/la».  fpccialem  cafum  contincat,  vndc 
illa  iuris  enuntiatio.q,  quotiefcunq;  aliquid 
eftpeculiarc  +  incotrariumfit  iuscomunc  aj 
LftnguUriaffJe  reb.trtditfitert.ftt.&quod  tbid. 
annotarunt  noflri  Dd.  §.Jed  ejr  quod  Pnnctfi.  In- 
JHt.deiure»at.gent.drciui/.NicoLEuerard.i»/oe. 
i /Jrtcia/t.T crtiOjquod+cum cidcmintcrpp.  *4 
profitcantur  accufationcm  homicidii  in  vi- 
gmti  annos  protrahi  atquc  pcrfcuerarc.ab- 
fbrdum  cfle  vidcatur,<njod  publicationcm 
bonorum  ab  hac caufla  feparct,  cum  accei- 
forium  adfcifcatnaturam  fui  principalis,  c. 
actefforium>dereg.iurj»6./.cumfri»cifa/u  ff.de 
reg.tur.  Plura  circa  conflrmationcm  huius 
fcntcntie.  in  medium  adduci  poflent,fi  cius 
inueftigatio  multum  vtilitatis  contincrct. 
Namcumpcrauthcnticam,  bena  damnate- 
rum,C.dekcn.damnat.  antiquatz  &  cxploJse 
fintilla?lcges,quxrarione  homicidti  ncn_» 
folum  vira,  lcd  &  bonis  aliquem  mul&abat, 
operx  prctium  non  cft,vt  circa  aflcrendam 
huius  enuntiationis  cauflam  magnopcre 
dcfarigcmur.  Nam  fi  quirufdam  in  locis,vt 
in  Galliacofuctudoaccrbitatcm  earumle- 
gumrcucxcrit,non  dubitamus,  quin  illa 
huic  controucrfixccrram  inrcrprctatione 
dcdcrit,  vt  plcrunque  ficri  folct,  /.  cumdcw- 
1erfretationeff.de/eg.  Axiomati  a  nobis  pro- 
pofitoliccrct  adhuc  aliudtcmperamctum 
darC  exl.2 Cdeafcft.  qua  ccmprchenditur,  - 
pccnam  dc  occupandis  apoftatx  bonis,qu$ 
etiam  poftreimortemlocum  habcrc  f  fo-  *S 
let,vlttaquinqucnnium  excrcere  non  pof> 
1 V;  o  uod  quidem  etiam  transferuntadcauf 
fam  hzrcfis,&:  gcncraliter  ad  omncs  cafus, 
in  quibus  poft intcritum  alicmus ,  damnari 
mcmoriaeius  poflit.&facultatcs  ipfius  poft 
mortem  in  fifcum  cogi,  vtt^t/b.ibtdem,  tdtm 
K^tlbcric.  adlfin.ffjtdUg.Iul.maieft.circa figloJL 
in  IxJManichtos,  C.  de  haret.glojf.caf.  tn jumma, 
24.quafl.2.  Thom.  Crammat.  decif.ic$.  nume.22. 
'Gigdiin  tit.qual.incrimin.Ufic  UWaiefi.fraccd. 
qua(i.i4.infin.  Roman.ftngular.42iduL  C/ar.lib. 
$fe»tent.§fin.  qutfl.51.num.14.  verf.fiiasettam. 
i^inton.  Gomef.  variar.refolut.tom.).  de  de/td.  c. 
t.num.Si.K^ngei.K^freti»jn§.interdum.InJiit. 
dc  hered.qu*  ab  intefiat. def.  v bi  hanc  fcnten- 
tiam  dicit  communem  cflc,  vt  facit  etiam 
SoArcz.in tratJat. commun  ofinion  jn diclionc^s, 
<*Morsjtum.2}S.  Peregrin.  de  iureffciy  Lb.4.trt.$. 
numjj.  Prejpcr  Fartnat.  i»fuo  traflatu  erimm. 
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num.2$.  ideoqux  hucpcrtincnt,indcrcpe- 
tcndacenfeo. 

CAPVT  DECIMVM. 

QJARTVM. 

S  Y   M  M  A  R  I  A. 
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Quantottmporu  interuatto  quit  ftbi  fc 

uerfut  rtmpubltcam  polltcert  pofiti 
Auttorct  qut  putdnt  longt  temporit  Jpdtium  fufft- 

cm. 

Diuerf*  fententid  ductoret  qui  qu*dr*gmt*  nnnot 
requirdnt. 

Intettedm  l.t.  C.de  pr*ftript.long.ttmp  dtc.&  vtg. 
annor. 

Dtflmclto  duiloruarca  propofitdtn  tnjptftiontm. 
?r*fcrtptiom  bu,quidd publtcum  vfum  dtftmdta 

funt,locum  non  hdbtt. 
VtdtnpHbhcdm  non  vtendo  populut  dmitterenon  po- 
ttsl. 


Ouid  iuru ftt  in  caftrit  & pagu,ttttn  vtcit  dlicuius  ct- 
uttdtittn  tduJfdprdfcrtpitouu,dttttidm  quadrd- 
gtntddnnuoputfiti 
3/  Autiortsproftnttnttdntgdtmd. 
3*  Auiloret  pro  dffirmdttud  opintone. 
5 j  Leget  &  dulloritdttsqutbut  vltmtd  opinio  conftrmdri 
vtdtdtur. 

I*.  Muntciptum  &  municipes  qui proprit finti 
jf  Beneftct*  qud  domlno  conceduntur  p\trunq3  etidttt 
porriguntur  *d  domtftttos&famtltdm. 

^nantotemforis fyatio  optu  fit 
contra  cmttatcs  <vel 
remfubl. 


V  a  N  t  o  tcmporis  intcrual- 
loquisfibifecuritatem*f  con-  * 
trarempubl.autciuitatcspol-  • 
Iiccripoflit,nonfatis  intcrno- 
itcos  mtcrprctcs  animaducrto  conucnirc. 
Gloflacnim  Ut.§ff\devecligdltbus,tnverb. 
Ji perlon«ttm  temptts,  ty  gleffam  fecuttts  ibidem 
Qtuiure  natttralt  nobk  compttuntjtiittoiurt  cittili    ^bemMnum.2.^ngei§.resfifci,num  2.  In- 
tnftrmartpoffunt.  Jlitut.de  vfttrp*t.&  vfucdp.  fnifi  mco  in  Co- 

Anbuutfmodt  turd  tempcrcquddrdgmtd  dnnorum  ^ y ^ apu/Andrcam  Mufchiu 

edituseft,  Ic£tio  planemendofa  &  depra- 
uata  fit )  ccntum  annorum  filcntium  vi- 
dcntur  rcquircrc,idqueargumento  l.fin.C. 
defdcrofincf.eccUfiPiulus  autem  Caftrenfis, 
dJ.fin.numJ.Bdld. edd.  leg.  num.  7.  verf.quaro, 
*n  finguUrie,  poft  Guilhelmum  Cumanum, 
Albericus  parum  fibi  conftans  poft  Iaco- 
bum  de  Arena  /.  vJ'ucapionum,ff.  devfucapio. 
Fulgof.inl.i.circa  finem,Cod.depra/criptio.  longi 


in  prtudtos  vfm  conutrtipoftmn 

10  DecUratd  leges  qud  ittud  vtdcbantur  concedere. 

11  An  vctuftdtufuffragio  tttudconfcqut poftmut} 
U  AHctores&drgttmentdprofententid  ncgatma. 
#3  Audortt  &  drgumtntd  pro  ftnttnttd  *ffttm*- 

tiud. 

1 4  Diftindio  inter  iura  n*tur*li4. 

15  An prefcrtptio  locum  bdbcdt  in  hit,qua  impediunt  de- 

toratn  ciuitdtit  fdcitmi 

16  BcUtfarmdineimmtncnteqttited,qu*  momibut  md- 
dtftcdtd  funt,demoltri  cogttur 


1 7  Ittra  rttpubUde  qtttbm  tn  l.ftn.  boc  tit.  etidm  quddrd-    temporJecem  &  viginti  *nnorum,\^Ar.gclw  ibi 

gmtaannorum  fpdttoperimi.  dcm  nttm.  1.  a  quo  Raphacl  Cumanus  difli- 

18  Certddecldrdtiones.ddmtjfd  ittomm  fcntentid,  qtii  dcicnonvidctur,itemt^jmoCrauettaconJit. 

putentadbuctentumannotrequtri.  „„„, jS  ^  adducit  Pau/(tm 

Caltroi  cm  ey 

„  Anquddrdgmtd  dnnorum  prafcrtptto  ettdtn  conttd    ^Uxmdrum  Deciusc0„a  J96,incafu  inqHift_ 

dltdt  cutttdtes  qudm  Romanam  requtraturl  .  r        ■>     r  £      '3  J 

ao  Cmtaxes UbtrapencomntdiuTd bdbtrtvtdcntur  qut    Uoms* numer*-  verftc.quarto confirmanturpradt- 
Principi  deldtd  funt.  Francifc.  Balb.f.part.^.partisprincip.quajt.t. 

zi  An  ctrta  pnfcnpttonem  pradiorum  ciuitdti  compt-    num.  2.  quamuis  is  poftea  allegado  Alcxan- 
f<jifi*w  quadraginta  anni  requtrdntur.  drum  vacillct,  vidcntur  conftituere ,  quod 

ai  Argumcntd  qutbut  duOor  id  dtftndtrt  conttur.  ad  repellcndam  rcmpubl.fufficiat  tcmpu«, 
,3  Tcmpns  vfucdpionu  *  luftmutt,  promulgatum    quopriuatifubmoucrifolcnt,quod  eft  de- 

cemannorum  intcrprxfcnres,^* aperte  de- 
clarant  Baidu4iDeciu4,Crauetta. 

Non  dcfunt  *f  autcm ,  qui  o&o  luftro- . 
rumcurricula  dcfidercnt,quorum  fcntcn- 
tiam  ctiam  puto  probabiliorem  &  vcrio- 
rem,idque  nominatim  pfobarunt  Rodcr. 
Suarcz ,  affegatione  t$.  numero  2.  Baldus  fibi 
contrarius  cowftl.370.  verbarefcripti ,cotumna\ 
fecunda,  lib.j.  Cflexandtonf.tj.  VoLy  num.  zc. 
verfic.quinimo  fortiue.^yfretin.conjUio  itdt.  ce- 
Utm.faal.  Aymon  Crauetta etiam  iccum-. 


X4  Incaujfaprafcrtptionit  contrd  rempubl.fi  de  pradiit 
dgdtur  tdntum  temporu  rtqutrttur,  qudtum  fdtit 
fitdd  perimendd  iurdipftuttmper*toru. 

*$  Eccltfidm  &ttuitdttm  in  cauffa prtfcrtptionu  todtm 
iuretenferi. 

26  ldem  inmultu  aliit  tauftit atctdtrt. 

J7  Rtftonfioadl.t.dt  pr*fcrJong  ttmp. 

--S  VtpratornonpottH  btrtdtm  tonftituere,  ita  etiam 
decretofuo  altqutmdonnnum  f*ccrc  tttr*  vfucd- 
pionit  ddmtniculum  ntquit. 

2t  AntUdduntaxat  public*  dtc*ttturt  qu*  funt  populi 
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i  ;im,c]iir  pernnenr  ad  orn.uiam  rempubl.    huberc  docrrma  R.ut.  Lfsjintt*.  %.fidc  "t 'Ci?;- 
«o5  qor  ipetiat ad ncccuarrum eius  vfum.  g*t.fi.ded*mnttnfc7.AngJ.2.C.nereid§mi.  vel 
llmd  ct>ncedo,diuerfam  eflcrattoncpoflc  temft.Atex.d.c§nft&.inc*uf*^ditevertete.c§t. 
in  cauiTa  vfucapiqnis & prcfcriprionis  circa  6.vcrfin*mpofit*;tfrverf jutntm§.ins.v§Unfi. 
rcs,§  ad  def* nfionem  curufqt  ciuiracis  per-  devfiurp.-ejr  vfuc.Cem  confif.vtfofunZh. 
tincanr,  vclari  fi  quisfibi  vtndicerproprio  .  Gircumfcriptaigiwrdifpofitione*/./ fin. 
tatem  turfiura  vclatiorumoperum,quzin  'C.^fy^^£cc/.rdiquumcft,vrcxcutiamus, 
mccnrb'vel  agcnb.  ipfmsciritarisninrcx-  antinaliiscruitatibus4o.annorfipr*fcri-  i* 
crtatt.cleqaibus  Albericus  propric  fcntire  prtonccdfariafit.  Ec  quisfacilercfponde- 
videcur,  dumaic :  Ctues  Bergamenfis porticm   rir.no cffcneceffafia.lccntusargumcta,  dc 
meentbus  ciuitati*  tntdiicatas  demolnt  iuffosjc-    qoibus  lupra  mentione  fcci,&  q,  non  inue* 
toris  pr*fcrifti§nt  frorfm  fubmois.  Quod  ta-   mam us  i n  caulla  prrfcripcionts  reropubK 
t€  iisc ■finrclhgococalu.quo aliquabelhfor-  vdciuitarcsiurefingularimurtitasctTc^vn- 
midocircumftrcperec,*r£./.7.4j«/taf  mn-   dcconicctarnlquoqs  cenfcri.vtiurecomu- 
nertb.vtlpr*ft*t.  nemint  Ucetfeexcu/are.  C  Ue\   m  vizmtJ.s-C.de  Ug.cumfimiUb.  l.ftpignw  ff. 
lo.  \icml.j  jf.adteg.R bs> d.dci*cl.§. utdem ,*gi-    quipottor.tnpt^.bxb.&Lt fundum.Ceod.t d.nt- 
tuuiifcii  lctuermtautfciredcbtfcrim  brc   hd.ff.*dfin*t.M*ced.  Acccdit.cji  a|<pclj:»no- 
cucntutaclTc, *rg.  c.  peruenit.de  iurJmmunit.    nc  rcipubricr  jppric  rcfpubi.  Romana, n5 
&publ!cavtihtaspriuac«  prarfcrri  dcb*ar»    atit  comicncasaharum  riuicatudefignen- 
Utemfi verberatum  ffd-rei  vindtc.  l.fi Ucttsff.    tar  J.tnm.17 jf.de  verb.fig.  quamuis  itacp  hec 
qucm*dm.firu.*mitt.  lfiqu*d§.  C.deopcr.fubU    fc  fimiha,q  quts  irt  cociliu  adhibere  potcft^ 
ejrt.turres  eedt.  Quodlt veroiuraciuitatis,   vrgeanc,concrani tamentententia  potio^ 
dc quibus  tractamus,  extra has cauflas  ver-  rcm cfTc duco,cdftituens inteietTe,  de qui- 
fcncuf,tum40.annor^fpatioillafoptriext-  mtsctuitacibustracrctur^llisfcilice^qiura 
ftimo.neqipurofcparadoselTeiUoscafus,^  fifci  arq<  regalia  habct^f vcfunc eiuitaceslt.  i« 
i fin.C.deficrefBaU comprchenfl func, cum   berr.has cnim omnia peneiura vindicare, 
fctliccc  ciuitas  heres  inftttuca  eft,  vel  fi  pcr  qur  Principes  folent ,  memorir  prodidic 
rideicommiiTum a*iclegatu  eidem  aliquid   bzn.Um^mem.n.f  4ff.de  fubUc  md.A1ex.L4. 
rclictum,autdeniqs :esvcnditaaatdonata  n^24ff.dereindtc.B*ld^c§nf.4§7.n t.vol j \Af 
fit.quod ab  utdum mshi  vidcatur hoscafus  fiic7.decif.jdrje.s.P**erm>c.quibufum  nua.de 
>7  arehquoiuretfepara-c.&plus  faUorisde-   verh.fig.Decius  c*n/js7-»>f.i*c>frim§  viden- 
ferre  ctuiratt  c|  Ecclefir,de  qua  rc cum  co*  du.Berthotddntrutl.dtftud  <./.»./7.  And.G*tt 
piofeditTeruerimus/^r.r.j.^/7.opcr^pre-  Ub.2.ob/eruj7.n-7.  vbiidtransfercadimpe- 
t! um  no eft,  vc cum  fcmel didta  fi nt,  hi c  pa-   rialcs ctuitaces Germanir,v/*//a ftcttUh.tx 
rum  tcmpeftiuc infarciamus.  Qmd  fi quis  c^.Ub\to.itp*ctfubl.Ctcher.dectfi.ts4.infrinc. 
ramenputecinnitendumeifeintcrpreium  n.t.Burficenfiif.n.ss.qui  duo  pofttcmimc- 
t*  -{-fcntcur.qui  m  caufla  ciuitacis  nihilanti.   cionem faciutgcncralem  de  omni populo 
quatum  eifc as  bitrantur circaiuraciuicatts,   auc Principe,fuperiorcm  non  agnofccnte. 
illt admonendi  vidcntur,hanc ipiam  cradi-  Ynde cofequens quoq; cffe vidcr*,vc fi  qua% 
tionemccrtomodcraminetempcrandam  raturdcregahbuscifdcmciuitacibuscdpe* 
©irccxfcncencia b*\did.t.fin  C.dcf*crofiEc~  tencibus,caliaturaabilluiransferrihcque* 
cUf.n.7.t*f§nUn.2i.poftB*ttol.B*ld.Ang.lmot.    ant.ntii  canci  temporisfilentiocuiusinitti 
.  {jr*tleg*Jos*tn>s.  Aretx§nf.is4- t§nfult*tt§#r§-   ccrtam  &  indubitata  cognicioncm  nullus 
f§ftt*c§t fin.Alex.conftfMb.s.n.24-  Crtiuetr.tn   politccri poflic»  Quod  fi  vcro  deprzdiisf  il 
tr*£l>d**ntiq.tcmp.§.*bf§lutis.4l*rt.princ.n*  autfimiltiurcagatur,tuncquadragintaan- 
4T.Cern.c§nf.26S.c§i.t§.  tib.s>  Fr.B*tbijf.sf.   nos  (\i&cctctsrgJ.§mnel.C.depr*firfpli§n.soi 
frmc.q.i. vt fcil.locu non habcat conct a fin-  tjf 4§> *nn. fecudum ca, quzdcfiniuimus m 
gularcm  fucccfTorem:  tuncenjm  iuri  com-  pcriona  lmpetacoris&  Prmcipts/»^,  c*p\ 
muni locum cffe.  Prarccrca,quod d.LfinXo-  ^.x.p^.admonuimus,vndercpecendafunr, 
lum  1  o c u m  habeacin  quacuor cafibus ibtde   q u z  hoc  loco dcefTc  poterunt.  £c quamuts 
comprehcnfis,  ahoquin  (ufficcre  cempus   fccundumcradtcamtbidem  deftnicitfnem 
quadragincaannorum.  Tcrcio,quoddicta  vidercturdiccdumctTe,dccero  annos  fuf- 
mfpoficielcgisftn.locfivindiccc inhis,qui   ficere,tamencufriculaocto Itfftrorumde- 
vcre iure dominu  per tincJt  ad  ciuicaicem*,   fidcrari,& ance apcrui, &  n unc ccrtis argu« 
cmmiicro  fnute  quafidoimnu, tunc  locu   mcntis uftcrndcre conabor. 

tndn- 
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*  Indubitariranciuriscft.rcsciuitatunul-  iurtreipublMb.ti.vbigloffo.Bort.PUteo.Luc.di. 
ir  lamf  vfucapionc  recipere,texrus  cft rotun-  Ptnn.Cuiot  tuerh.^tcoi.tnbco  arepubl.tdpu- 

dus.&cpncauiliacionemno  incidat,/.?ySu  ptll.&tpuptllo  tdEcchfttm. 
ij  upiontm  jf.de vftrpot.ty vftc.  Cofi ftatfpra?»  Quarto fulciri h zc  cnutUtio hbftra  pd- 
terea,tcmpusvlucapiomsau6>oritatelufti-  lcdi.omnes.C.deprafrtpt.jo.Cr  4<f-  onnor.  eX 
niani  Principis  in  decCm  vel  v  ginti  annos  qua  colligimus,illa,t)ua;  funt  iuris  publicl^ 
prorogatum  eflc,  ncqi  qutdqua de  iure  ci-  quadragintaannoru  Ipacio exftihgui.Qhi- 
uitatum  immutatum ,  /.  vn.  C.  ie  trtnsform.  bus  fundamctis ia&is  e  rc  fa&uri  c ife  Vidc- 
vftcop.  Vndc  con  fequcns  cft.vt  qua  ratione  mur.fi  argum  cn  ta,  quibus  con  traria  fence  • 
olimanni  auc  bicnmi  fpatio  non  potuerit  tiainnici  vidcatur.ordinercfellaijus.Noh. 
tollcre,8: iubmoucre iUra  ciUitatis,  ica ecia  polTum  no  conficeri,fcrupulum  Initio  mo- 
nonpofficintertialiijdecemaucviginrian-  tum  &  a  nullo  peneha&enus  ammaducr- 
n o r u m , q,  loco eius  fu ccc ili t  orgd.eum.§.qui  fu m ,  m ul t u  negocii  faceffcrc.  Quare  d uo - 
iniHntrnm.ff.fi 'quu c**t .iud ' pftnd.ctujff  d '.  rum  altcrum  facicrtdum  eft ,  vnconfticua- 
item%.futret. Infl.de vigor.retaU.  m  us  fd  1 6ia  m  l.prtmtm.C  deprxfrtptton.iongt  if 

Sccundo  cofirman  h c c  fententiaalio no  temp.  d um  de rcpubK mentioncm  facit, vcl 
minuseuidenci cextu  poceft, i  2.  CueYeido-  emendatam&correcUm  cftc confti tutio- 
min.vtltempLvUottmp.preftript.ftbmeu.  qua  ne  Impcratoris  luftihiarti  &  aliis  legibus , 
*4  l.in caulTapratfcriptionis f  rantu  temporis  vel  quod  magis  placct,  fingularcm  cafum 
rcqinhcur,quancuin  farisficadperimenda  complc&i,cum  fcilicct  poft  mocam  U  o- 
iuraipfiuslraperaroris.  Nullaauremdubi-  miltamqucftioncm  rcs alii  vehdica  eft,Vc 
ta::o  cft.in  prjrfcriptionc  pra:d:orum  Pnn-  (cilicec  illa  perfoha,  qua?  aeccllionc  altc- 
cipisquadragmtaannos cxigiJ.fneLCod.de  riUsnoo  vcicur.inquietari  amplius  no  pof- 
fund.pttrim.cumfimtUb.  fic,  fi  cX  eo  tcmporc  viginti  anm  ihccrccf. 

Tertiohancipfamfenccntiacoihendar,  fcrinr. 
L/intl.C.defecrofEccUfvbi  incompetesdif-      ArgumcntUmautfeciindum  facile  cori- 
*5  cretiofmcef  diutnum'&pubHcu  tus&pri-  furabitur,  fi  raeraoria  &  iudtcio  coptedta- 
uara  corhoda  introduceretur,  vnius  fcculi   mur  iUa ,  qux  dc  hac  ipla  difccptatiohe  & 
intcruallum  conftituitur,quo  atftiohcs  fcc-   alibi  fcnpta  rcliquimus,tra6cari  fcilicct  co-  il 
clchx  fcciuicatu  clidi  poflint:quod  fpaciu'   dcmloci  dc  domibii  conhrmarione,  curn 
cum  ipfc  I mperator  poftea iufti* ex caufiis  prartor quemadmodum  hercdcm  non po- 
rcuocaric  ad  quadragincaanos,in  Ecclefia,  teft  cobiiituere  fu o  ed  i  cco ,  ica  etia hec  do- 
racionis  quoqj  ef!c,vt  idem  in ciuicace  pro-  minum interpofito  dcctcro.^.  %.prohert- 
betur, quemadmodum illud multis  & lacis  tU. lnftit.de  htrtd.quol.crdiff.  DifHcuIcasau- 
zcc\itzictftpr.cop.S.n.t7.&ftqq.  ium  pcclc-   ccro tertiolocoiJlaca,*W./r^er^w. C.de  0- 
quutus,quofufTcceritLec>orem  breuicatis  ferib.publ.  iamdudumfubiataeft.  Rcliquu 
ergo  retccifTe.  Ec  quamuis no ignorem in-  igicur  cft c  vidccur ,  vt  rcfpon deam us  ad L 
tcrprcces  noftros  contedere,  comparatio-  tmukf.de  verb.fgu. tjrl-3.  C.dtU&.tumftmiltb. 
nem  vtriufq;,  iuris,  Ecclefiae  fciJ.  &  reipubl.  Quoditaq}  commcmoracurrempubhfpc- 
<>  vltcnus  porngcndanoclTc,  quam  vccom-   ciah  iure  inftruttam  no  dcprchcndi \\  illud 
pleccacur illos  quacuor cafus,de  quibus  ibi-  vno  verbo  refelli  potTec,  cum  talcm  allcga- 
dcmmcntiofir,tamcn  ratio  eiufdemlegis  tionecoarguat  Lvfucopionem.ff.de  vftrfoh 
generalis  eft,quar  quidpofiic  &quoufque  &vfuc*pd$n.C.defurof.Eccttf  Neqjadrem 
left exferac,codc loci  non diffimulauimus,  pertiner,fqaod illa proprie publica dicah-  i$ 
a  quaconfidcratione  nonabherrecquod   tur,quarfunrpopulirtomani,cum  hoc  ^b- 
tt  ncdumin  caufTaprzfcriptionis,  fcd  eciam  nuntiatum  audoricate  Lftquentit.iMttr pu^ 
multis  in  atiis  Ecclefia  &  ciuitates  eiufdem  blico ff.de  vtrb.fgn.  declaracionem  fuam  re- 
iuris  c  iVc , vi c f  1 ; j  :.i  <  u r/r/  tuthent.  hociusporrt-   ci piac.  tte m  l.ij  ff.de publ.tn princ.ejri» /•  Ex 
clum.  C.deftcrof.EccUf.Lciuit4t.ff.derebut crt-   quibus  intelligimus, huiuimodi  bona  pu - 
dttitft ctrt.ptttt. & quod vtrobique comcn-   blicorum loco haberi, quod cu m ica fic, eC- 
ratorcsnoftrifcnpcum  rcliquerunt,  /  tllud.  iamadmicccndumeric,quod invnoftatu- 
C.defocrof.EctUf%.ftmuus.  outh.  dt  nonolien.   cum  fic.idad  reliquum  ctansfcrri  pofTc^. 
reb.  EccUf.  icem  in  cauffis  refticutionum,  /.    i.:.& i.de legtt.iteml.i.c? Ccomm.de Ug. 
rejpub.  C.  ex  quib.  couff.  mator.  tn  integr. reftit.       His  ica  confticucis  adhuc  dilpucacionis 
tjr  c.i.extro.derefie.in  inttgr.Lrtmfub.C.de   cft,anca,quq  inrcpublicafvclciuitaccpro^  30 
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fufficicnciparcium  cnumerarionc.Qmbus  cflec,  eciam  ius  vc&igaliu  longi  ceporis  in- 

ica  confticucis  non  couenicc  fluctuari  cx  co,  ccruallo  in  alicuiuspiona  cofirmari  p  oflc ,  q, 

9,  nonnullos  cflc  vidcamus ,  qui  conftiruac  fanc  ncmo  facilc  dixcrit  cdtra  apercos  iuns 

2 1  frccifius  cepus  ad  iunsdictione  acquircn-  vcriusqj  cexcus  c/upcrqutbusda,tU  verbfgntf. 

dam  (u(Ticcrc,Ba/d.fibicontrarius.t.i.Cod.  dee-  Lvtc7igalff.de publica.Uoperit.C.dcprajcr.  jo.  & 

mancipat.n.iy.tde  Baid.i.impcriu ff.de iurisd.om.  40.au.  Acccdit.quod  cxhis ,  q  fupra  cdplexi 

md.n.14.  inprima  tecJ.WeJcnb.  tnparatit.  de  fer-  fum*,facile  apparcat,quidBartolus  dc  prc;  - 

uit.Fr.Baib.2.p.4p.prin,Pet.  Anchajnc.fmepof-  fcripcioneiurisdiccionis  fcnfcrit.  Ineand» 

Jefiione dereg.tur.tn 6.IaJ.i Jmperium  ff.de  iurisd.  fcntcnciam quoq;  cocepca  func vcrba Fcli. 

*wj*^.»*.ii.vbidicic,fcnccnciamcommu-  cJcquarta,xbin.j?.  diftinguicintcrilla.quar 

niorcmeffe,quodiurisdidtiopoffitacquiri  animorccincncur&pfonardebcncur,  Scca 

decc  annorum  inceruallo ,  modo  princeps  q  alicer  coparata  (uocBaldus  autc  infua  dtf- 

coperrum  habcacquc  iurisdictione  contra  put.RomanusAputus.tteAiex.corf  16. vol.saocX' 

fc  vti.  Ncgamus  cnim  hanc  fcntcntia  com-  tc  fcparant  cauflam  principis  a  comuni  dc- 

munc  poUe  intelligi ,  cu  auctorcs,qui  id  fc-  fmitione,atq;  illam  quarftioncm  indecifam 

quantur,pene  nullos  reccnfear>&:  rationcs,  relinquunt,  cu  tamen  alibi  maximc  in  locis 

quibus  hanc  fua  fententia  aftruit,  languidi-  a  nobis  dcfignatis  non  diflimulcnt,  quid  il- 

orcs  in  mcdiumaffcrat ,  quam  vcilhsquis  lorumiudiciumfjc.  Quadc  caufla  mccum 

moucri  poflit.  confticucre  non  poflum ,  vnde  hi  auccorcs 

1 1    Nam quod ad/.  virot.  fc.  deditterf.ojf.itb.  commune  fcnccntiain  tata  paucitatc illo- 

/j.attinecfuftinerc  munus impofitumnon  rum ,  quos  in  mlcimentum  opinionis  iuz 

poterir,quod  vt  cxiftimat  Bald.  in Juarepcti*  conftitucre  non  poflunt,mctiantur.  Non 

tioned.l.tmperiumn.iS.  multuminccrficvcru  praeceric  auccmmc,eflt  nonnullaaliaiucis 

quis  alienamiurisdiccioncm  infc  cransfcr-  noftricapica,a  quibusharcipfaaflcrciocli- 

rc  vclic,  an  ccrco  dcniq,  cafu  iutisdi&ionc.  ci  pofle  videacucr.««w  contmgat.  de for.  com- 

qua  antca  fubnixus  crar, propagare,  vchic  pet.capJrrefragabiit §.  i.dc  off.ord.cap.auditit.de 

ficlocusprxfcripcionidcccmannorum,ibi  prajcript.capfn.de capcii.momch.cap.Jin.de  off. 

aucem  nullo  modo,quam  fcncenciam  con-  arehtdtac. 

flrmar  ecia  Paulus  Parifius  conf.S.nu.  2.  vol.u      Vndc  vc  in  re  facis  perplcxa  quid  icquen- 

heilon.conf.46.tf. 2.  Quod  deniq;  ibidem  non  dum  cfle  exiftimem  vcrborum  compcndio 

agatut dcpr^fcriptioncqualmpcrarorauc  expromercpoflim,  ftaruo"]"  inrcrcfle  ,  an!3 

Princeps  aliqua  parcc  iurisdictionis  cxua-  concra  Impcracorcm  huiusmodi  prarfcri- 

tucfcdque.minuat,  autaugeatpotcftatcm  ptio  prartexatur.anvcrocontraccclcfiam, 

illorum ,qui  principis  imperio  cocrccntur,  an  dcmum  contra  priuatos.  Si  tradetur  dc 

&  magiftratu  eius  nomincobtinant ,  quod  iurisdictionclmpcrarorisipfius.hocmodo 

mirornonfolumlafoncm.fedncmincmcx  "fminucnda,  adhuc  largiccrrefcrrc,anillit4 

intci  prctibus.qui  aucroritate  eiusdcm  tcx-  qui  fub  vmbra  Impcratorix  tutcla:  dclite- 

tus  nituntur ,  faltem  quos  mihi  vidcre  con-  fcunr,vciint  hoc  commcnto  vniucrfum  iu- 

tigit,ponderaflc.  Auctores  autem  a  Balbo  gum  Imperatori*  iurisdictionis  cxcutcre, 

in  hanc  fcnriamlaudaci,f  f  BartolusJctin.A-  an  dcmu  illudagnofcanr.Scd  ratione  cerci 

lex.  Baldusy  id  minime  aflumanc  in  locis-ab  loci  nihil  iurisdictionis  habcre  coftituant, 

illo  dcfignatis,  quod  ab  codcm  illis  adfcri-  vt  hic  vetuftas  temporis  fuum  prarfidiu  illis 

bitur ,  cum  Bartol.  leg.44Jufto.  §.  non mutat,  dcfcrre  poflir. dJ.  hociurc.§i duciusaqu* ffl.de 

ff.de  vftcapion.  &  vftrpat.  non  dicat  iuris-  ttq.qut>tid.&aftJteml.2.CJefund.lJmitt0phM\ 

dictioncm  dccem  annorum  fpatio  in  nos  tt.cfuper quibufd.de  verbfngnif.cumfmitibus, 

tranflcribi  poflc,fed  cius  poflcfllonem  ani-  iUic  autcm  nihil  calc  fibi  polliccri  pofllnc 

mo rccincri.  Quamuis cnim inicio confti-  aargx.cnmnonliceat.deprafcription. cu fimiitbus, 

tuerit  vfumfruccum  pcrharc  ccmporiscur-  &icacxaudio  Angclum  Pcrufinum  Ug.bae 

ricula  poflc  vfucapi ,  &  in  fmc  fubiiciat,  i-  autemiurainjin.item Marianum  Socinumconf 

dcm  in  iurisdi£cione,  camcn  harc  repccicio  37s.verf.fi  vero  voiumus.  loann.  Longoualltum 

non  eo  pcrcincc,  vc  idcm  dcccrnac  in  ccm-  inrepetitJ.imperiumff.de iurud.om.iud.nu.4$.i- 

pore  ,  fed in  racionefolum,quodquemad-  temBartol.tjr Mufcornuinbcis quafitpr.demon- 

modum  poflcfllo  vfusfrudus  animo  recine-  ftrauimua. Voxxocp  diximus  alias,  anciquira- 

tur,  icaquoque  &iurisdi£tionis,  vcipfcdi-  cisfuffragiufrequiri,eciafuamodcracionerf 

fercc  hoc  fubiicic.  Nam  alioqui  dicendum  rccipic,  vt  u  quidc  ciculum  quis  habcac,qui 
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auth.quasaft.  qux  res  prafcript.  aut  non  indig.  c.  12.  \%: 

/nanet  &  profifcarurabipfopnncipc,  di-  c.finJeojfarchidiae.  nifi  tractaretur  dc  prac- 

ftinguamus.vtrum  talis  fit,cuius  authorita-  iudicio  ipfius  Pontificis ,  in  cuius  pcriona 

teipiaiurisdittioftatim  in  alique  transrcr-  quidobtineat,(uolococxlecutus(um.Ter- 

ri  pofiit  •,  puta  fi  motu  proprio  ld  faclum  fir,  uus  calus.fi  de  priuati  fcilicct  f  praiudicio  1 9 

1 6  aurf  ficairrum  vcl  ciuitatcm,  quarin fcu-  agatur,  etiamluam  fcparationcm  rccipir. 
dum  aliasconccdifoleant,iualiquctrans-  conftituimus  enimditcrimen  in  co,an  tra- 
t\x\etit.num.io.cap.cpifiopumvclabbatcmintist  Itcturdcfeudoan  verodcbonis  peculiari- 
feud.  ttem  cap  r.  2.  &  j.extra defcud.&ut  fi  cx  bus  &  de  iurisdittione  lllis  cohcrcntc. 
contradu  onerofo  huiusmodi  translatio  Primocalu  citra  triginta  annoium  ad- 
fitfa£ta,inquibuscauflis illud  citraprxiu-  miniculum  nihil putamusexplican  pofte, 
dicium  fui  impcrii  rcgni  aut  ditionispo£  §.ft  quisper triginta.extr.fi defeud.  coniroucijta 
fit,dc  qua  rc  late  diflcrunt  nollri  Dd.c . thtci-  fuerit inter  agnat.  & dom.  &  tbidem  Laudajist 
lccto.de  tureiuravdo.Lo/and.k  VaUeconjtl.t.num.  Ijcrn.Prapoj.LMatthJeK^ffitiiis^luar.cra- 
io<).vo/um.2.CapitJccif.2{capol.i2t.  numcr.13.  lii.  In  priuatis autcm  rcbus  puramus longi 
PcregrinJcturefijctUb.i.titu/j.  num.  74.LMA-  tcmporis  (patium  {ufficitcjecundumeaqu* 
rin.fretia.  Itb.  1.  deorig.baron.  num.36.  &jeqq.  fenpta  rcliqucrunt  Bart./.pub/tcanus,§.fijfJepu- 
yult.intrac7Jejeud.cap.f.nuj.BartJprohibere.  bltcan.  Cajirenflmol.  Cuman.&a/tt.  D.dac.Lo- 
§.p/ane  numer.fi  Mct.inttt.de  his  qutfund.  dare  uarr.in  d.rel.cap.pojjejjor.§.3.num.$pojl  Baldum, 
pojfuntnum.t4.  Dec.  conjii.2.  num.i6i.voium.t.  Anchar.Alex.Arettn.  valbum  & a/tot. 
Ccphal. confit.t^. num.i.to. &feq.  Henric.a  Ro-  His  ita cnuclcatis conriiranda  fentcntia 
fentbal.  infuajynepfifeuda/icap.f.conc/ufti.His  illoru  cft ,  qui  intcrpretationc  fiia  omncm 
cnim  cafibus  prxfcriprione  opus  non  cft,  viam  &  hoc  przfidium  adfpiranti  intcr- 
nifi  res  ipla  ex  ambiguiratc  vcrborum  de-  fcpfcrant,  quod  racilc  confcqucmur.fi  lin* 
clarationcm  aliquam  requirat.  Ponc.qui-  gulis  rationibus  fingulas  refponiioncs  ac- 

17  dam  cxbencficioprincipis  caftrumf  con-  commodemus.  Nullumitaqucnobisperi- 
fequutuscftcumiutisdictione.  Longain-  culumeritaprimainftatia.  Fatemurenim 
tcr noftros  intcrpp.  cft conflictatio qd vcr*  labem ab eo  contrahi,qui  lcicns &  prudens 
bum  iurisdiclionis  complcctatur,  ciimqui-  magiftratus  mlignia  inuadit,  cum  nullaiu- 
dam  mcrum  &:  mixtum  unperium  huic  di-  nsdictio  ipli  delata  efiet,  &  hanc  tcmcrita- 
ttioni  accepta  referant,  aliiautemhxc  vc  tcm  merito  vindicandam  efle  negamusta- 
fcparata,  minimc  contincri  pronuntiantj  mcn  noftram  enuntiationcm  quidquam 
hoc  cafulohgi  temporis  filcntium,  &  fub-  affiniratis  habcrc ,  cu  tah  iuris  dcfinitione, 
fecutaadminiftratiocdtrouerfiam  dirimc-  qui  enim  nititur  temporis  fuffragio,  cuius 
tevatet\\t\t.Zaf.p.ynum.\\.defcud.Romxo»j'tL  primordiaplaneinccrra  funt&  cauflami- 
272.n.4..Claud.mrubr.qutfeudJarepoJfunt p.i.  pfius  inftruunt,  excontinui  necvllomo- 
limit.;.  Cuman.con.j62.Scd  an  minus  tcmpus  do  interrupta  quali  poflcflione  ,  ille  non 
fufHciat,cxpcdiuntCrauetta«»///.f  t.num.  poteftiudicaricrimcn  aliquod  concipcre, 
\\.&Jeqiicm  Peregrin.tntraff.de  turefijci.  itb.  ffediurefuo  vti.  Sienimpriuilcgio  hoci-10 
i.tttul.de  lis  quiiurafifcaUahab.nu.oo. dequanoi  p I  u m  confcqui  poflit/.^ .Cde  lcgtb./eg.fin.ff. 
ctiamaUbi  dtjferimtts  parte fct/icet  nofiri  trafld*  dc  conflttfrMg.  n.0rc.&  L&  quta.fj.de  tut  isdt  cf. 
tusprima  6.  Quod  fi  vcro  in  ipfa  conccflio-  omn.  iud.  quarc  non  porent  id  impetratc 
ne  aliquid  fit vitii ,  itavt  tcmpoiis  admini-  conftituti  temporis  diflimulationc  &:  pa- 
culo  purgariaut  difcuti  dcbeat,  exiftima-  t\er\tiiLt.cJcmancip.&/.2.  C.  defund.  limi- 
mus  quadraginta  annorum  fpatium  peri-  trophJ1b.1iJfiK.ffJeaq.plu.arc.is,  cnim  qui  iu- 
clitanti caufle^ mederi  pofle.  arg.l.omncsL.de  te  fuo  vtitur  &  pofieflionis  cauflam  pi o(c- 
prdfcr.}0.&44ann*rJ.fin.  C.defund.patrimom  quitur*  noii  p<  teft  mtclligi  vllam  culpam 
LvU.  defund.rei  prtuat.  Secuhdum  ea,qu£  tontraxiflc./W/**  dolo.fi iJcrcg.tur.&tfin.C. 
difleruimus  fupra c.  1  \.nu.S.  &  ita  accipio  et-  dcrcfiit.tn  tntegr. 

iam  Fachineum  iOufir.eontroacrfJtb.S.cap.  23.       Sccunda  difficultas  facile  dcpcllerur,  fi 

Cromfit i.x/jos^uo^  locoiamckli^n.uo  com  -  meminerimus  ,conc<  flioncflmpcratoris  tt 

memoraui.  Harcdeprincipe.  Quodfiad-  rncrumimperium  pofletraiisferri,/./  m 

1 8  uerfus  ccclcfiam  fc  quis  prsefcriprionef  tu^  pr.&  §.t  jjJecocutmandat.eJttunsdi£ltoJ^.ccd. 
eri vclit,  fufficietquadragintaannoru fpa-  tttj^ fi.deof[.pr*fidl&quia.fi:dei*rifdicf.cm. 
Uum.MrgJ.ceum  contingat.de for.compctx.au-  iud.Lpat.ff.de  iud.ergo  &  temporis  praroga- 
ditis.c.cumoUmJcprdifcrip.c.2.decapcll.monAch4  titia}  qus  priuilegiimUnus  luftinct,  duop* 
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fuperquibufdam  de  verbor.ftgnif.cum  aliu fimili- 
bue.  Sufccpcx  defcnfionis  confilium  no  ex- 
V*xc[\xcb\t\cxcomperit.CuUpr*fcr.39.fir44Jin- 
nor.  cuquodindcpcriculi  impendcrc  pof- 
ficiamdudum  difcuflcrimus/ip.c  o.nu.$.  In 
cadcm  quoq;  caufla  e  l\ capxum  non Itceat ,  vt 
nihil  tcmpeftacis  in  rc  cransquillaconcire 
poflkNos  cnim^.f.».tf.profefli  fumus,no 
poiTc  eum,  quinomcn&cucclamimpcra- 
toriacdcfcnfionis  amplc&icur,  cuiusuiste- 
poris  prxfidioita  fc  inliberratcm  vindica- 
re,vcobcdicncixiugum  planccxuiflcvide- 
AtartJ.c.cum  ncn  //«vi/,quod  ianc  nihil  com- 
itiunc  habcc  cum  concrouerfia  a  nobis  agi- 
taca,qui  loquimur  dc  iurisdi&ione  cerci  lo- 
ci  auc  perfonarum.Lcx/.C.^«&*r/4/.//«»/. 
/.  C.de  Caftrenf  a  Mufcorno  allcgacae  quid 
momcnci  adfcrrc  pro  ipfius  fcntcntia  pof- 
iinc  ,non  facisanimaducrco,  prarcerquam 
quod  inducanc,non  liccrepriuataau&ori- 
taccoccupareilla,  qux  func  iurisdi&ionis. 
Is  fcrupulus  in  prima  rcfponfionc  exemcus 
eft,  noincelligifciliccc  priuacaau&oriracc 
id  ficri,  cum  quem  prxfumtio  conccfll  pri- 
uilcgii  cx  vecuftacc  tcmporis  nafccnsmu- 
nicacqjtuccur. 

CAPVT  DECIMVM- 

t  E  R  T  t  V  M. 

S  V   M    M  A  R.    I  Ai 

I  Vigmti  annorttm  intcruallum  regulartter  requirt- 

tur  ad  fubmottendam  fifci  intenttoutm  m  r/lut 
nondum  aclu  quifitis> 
t    Anbvc  etia  locum  babeat  contra  principt  ignorante. 

3  Difimilio  Cafirenfii  intereffe  an  per  dtltgentem  in- 

quifirioncmilliiilfcirepotuerit. 

4  '  tifcum  femcl  extlufum  pet  reftitutionem  in  intt~ 

grum  audtendum  non  effe. 
j    Mtnor  in  eaujfa  praftrtpttonit  uon  reftuitur  fi  tra- 

&etur  de  lucro  ptnali. 
4    An  m  pcenaltb.  laborandum fit  d;  bona  an  mala fide. 
7    Denuntiatio  bonori  vacattum  quadrttnntt finttur. 
t    Confltctto  interpretum  a  quo  tempore  iUud  nttme- 

randumfit. 

t    Probata  Conani  fcntentia  ante  denunttationt  q*a- 

tuor  annosfujjicere,  pofi  ienuntiationcm  vero  ri- 

ginti  requiri. 
io    leges  quibm  bac  ftntentia  confirmetur. 
tl    Qjterfum  denuntiatioptrtineat.&quare  anttdt- 

nuntiationem  minus  temporucenccdaturtquam 

eadem  interpefital 

II  Ex  quodtetempus  denuntiationu  cedere  tncipiati 
l  j    Jgnerantia  affeclata  pro  fcttntia  haberi  foltt. 

14.  Errer  mfirorum  tnterpntum  in  cxplitationt  l. 
quamuit.ff.de vfurpat.&rjucap. 

lf  Bons. fidet pefftffor  rem  ex  bonis  vacantibut  tmtam 
indtftintle  dccttu  annorum  Jbatto  adquwtrtft" 
ttftfiucdcnunttaufmtfutnonfmt. 


16,  Emtori  duplex  auxilium  deftrrt  prafcrtptionu  & 


I/    Autmaduofte  Antonii  Fabri,  qui  puttt  pronuntia* 

tionedtutma  peffefitonu  tempus  btennu  defignari.  8  X 
if    Seutentta  Cutacti  exiftimantit  verba  lcgit  a  Trebo- 
nianomutataeffe. 

ip  Atlioquamfifcmrationicomtnifii habet qumquen- 
nto  finirtfolet. 

io    CognitioexSCSjUan.  quinquennie  termmatur. 

21    Anfi  bonorumpubltcatio  rationehomtctdttlocum 

habeat,illa  qumquennio  extinguaturl 
u    A  rtgula  dtfcedendum  non  effe  denec  it  contrarut 

appareat. 

*3    Quotttscunque  tliquiA  ffieciale  eft  contrarium  m 
communecenfetur. 

2+  J«tff«rmpltrun%fequitUTnatur*fuiprincipalx. 
2i    Anprafcrtptte^mquennicircaapofiAta  bonapofl 
mortaulecumbabeat. 

De  bonis  nondum  fifco  qtufttis , 
quorum  tamenjpesatttaftio 
delalaeft. 

E  g  e  ,  inomnilw.fclediiterf& 
temp9ralfr*fcript.l.x.§jpr*fcriptto. 
\fdeiur.ffc.L2.§.fedetJiperviginti. 
\jf:ierequir.reis  velabfcntMnand. 
Luuerela.C.  adl.  Comel.  defalf.  cra- 
dicurregula,quodinomnibus  fifci  quxfti- 
onibusfcxccpcis  cauflis,inquibusminora  t 
rcmpora  feruan  fpccialiccr  confticucu  cft, 
viginci  annorum  prxfcripcio  cuftodiacur, 
Ideraq;  dcfenduncGlofla/.//^^^. 
Crtbidcmetiam Eart.ff.de  accufat.  Specul.in  tit. 

deaccufat.n.37.Boff.mtit.quomod.pt0cedperacl. 
in  deLtt .  nu.  //.  Gomefvar.rejo/ut.tom.j.tn  tit.de 
deUcJ.c.i.n.<.&4.Qu0(l  vfque  adco  veru  cflc 
quidam  noftrorum  inrcrprcrum  cofticuuc, 
vc  non  diftinguanc,  fciucricf  princcpsan  «- 
ignoraucrichuiusmodiiurafibidelacacfle, 
maximc  fiagacurdc  accufacionccriminali 
&  copendio ,  quod  indc  fiicus  confcqui  fo- 
\ci.S*ldlfin.C.dcMSal.m.3.Alex.2.Parifcozf 
tt9.n.ttMb.4.Ruinxonf27.bum.6.rhobiMsNon. 
conftoc  .  nu.  tp.  NelL  denxnnitjn  2 ,p. t.temp. q.j. 
Projp.Ferinac.in  tracl.crim.lib.  1  .tituL  i.q.  io.IuI- 
Clar.  §.fin.  qtufiione  st.vcrf.fcdqutro fiftatu- 
tum.n.$.\b\  hanc  fcncenciam  confticuic  ma- 
gis  comunem  cfle,  quod  eciam  facic  Alcx- 
andcr  I.c um  qui  pnpopuUrib.n.iM.ffAeiuretur. 
MarfiUn  Prac7.cri.§.conftante.  nuj$.  cr feqq.tjr 
conf.S7.n.i6.  Ec  quamuis  nonulli  ab hac  fcn- 
ccnciavideancur  diflidcrci// s^r/.  d.L  euqut 
§.inpop*krib.circ*  finem.ff.de iureiur.^nto- 
nitea  Augufiintuinaddtttontb.  ad  Angeljn  tracl. 
demalcfic.  in  verb.  inchoatafacla.  Boer.  decif.26* 
^a4.2{*tHc§nfda2immer.%r[^zrx  pro 

con- 
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iMth.quasa&quarcspraefcrip.aut  non  indig.  c.  10.  n? 

conciliationc  pugnatium  opinionum  pla-  rubj6.n.o'.oddoSfirtUintra(7.  derefiitJttintcg. 

cct  fentencia  Protpcri  Farin.  tntralt.  crimm.  num.2.num 21. 

Hb.tait.t.qudfi.ionu.tj. qui  fccucus  Caftrcn-       Hanc cnuntiationcm  nonnulli  ita  pro- 

i'cmconfit.i7.voUm.t.num.s.di(tinguit,intcT-  ducunt,  vt  exiftiment  locum  haberc,  ec- 

cfle  an  rcs  adeo  occulca  fuerir,  quod  pcr  iamfi  quisvidcrecurinmalafidc;quod  in_» 

5  quamcunqucf  diligenciaminucftigari  non  pccnahbus f  confticucionibus ,  de  illa  non  ^ 

pocucnt,  hoc  cafu  praefcripcioncm  ccdere  laboramus,  cap.fraternitatu,  12.  quaji.2.  ejri- 

9  dicfciencixjnullas  camcn  huius  fuac  opi-  bidemgiojja,  DtdacusCouarru.in2.p.de  (ponfa- 

niones  conucnicnccs  au&oricaccs  in  me-  itb.ejr matrtmon.cap.6.§  $.num.io.<JMant.de_j 

dium  adfcrunc,quibus  nc  deftituti  videa-  coniecl.vUtm.volunt.ltb.to.tit.^.nume.ii.  An- 

mur,  pro  defentionc  primar  partis  allego  toniusPeregrin.in  trac7at.de  iurefifci,  itb.fjit. 
legcm final. Cod.de  dolomalo,  item  l.gcncro,ff.      numjj.  dequare  quid  nobis  vidcatur,  c- 

aie  hisqui  nobis  infamiam.  Ex  quibus  cogno-  uidentcr  oftcndimus  in  noftro  cractacu  p. 

fcimus.ccmpus  prarfcripcionis  cciam  ccdc-  2.  cap.i.num.f^.membr.  1.  Rectc  auccm  IunC 

rc  ignoranci.  confulcus  cxccpit  cauflas,in  quibus  mino- 

Sccundummcmbrumdiftin&ionisaflc-  ratcmporaconftttutacflenc  f  Enimucro^. 

ri  poflc  vid.*tur  l.4.§. tff.de requir.re  inharc  conftatdcnunciacioncm  bonorum  vacan-  ' 

verba:  ergo  tjr  vigtnti annorumtempus exinde^*  tium,quadi  iennio  finiri,/./>/r»  quatuor  ,§.fm. 

fifco  numeretur,ex  quo  annotatio  pubiiceinnotuit.  ff.de dtuerfejr  temporalfrafcript.  U.quia  autem, 

A ccedit  deindc  ratio,quod ignoranti  nihil  §.certefi  vacantia.fi. JtquuomiJf.cauJf.teJlamen. 

jmpucari  poccft,  quare  fuo  ccmpore cxpcr-  /.  /. §.  Diutts  Pim  7ff  de  iure fifci,  &  pcr  con- 

tusnonfir.  Quamuiscnimcxmulcis  lcgi-  fequcns  huius  quadricnnii  prxfcriptiono 

buscdoccamur ,  ignorantiam  vfucapionis  poiTeflbrcm  tutum  cffc, d.l.6.§.certe. 
aucpracfcripcioniscurfumnonimpedirc,  /.       Csrccrum  inccrnoftros  inrerpretes non 

1.  Cde  transform.  vfucap.i.fi#.C.depr*/cript.ton*  fatis  bcne  conuenit ,  a  quo  temporc  illud 
gttemporJecemveivigir.tiannor.authent.maU  quadricnnium  t  fuppucari  debcat.  Enim  g 
fidei,  eod. tit. l.fi partem.ff.quemadmod./eruit.a-  ucro  Bartolus  in  t.tn ommius,  numero primo, 
mttt.  tamcn  quod  i.tff devfurpat.  &  vfucap.  ffde  diuerfejr  temporat.prafiription.  ejr  ibidcm 
cius  rei  ratio reddatur,  q, dominis  futHciac  Zafitssnumerotertto,  \^Albcr. l.quamuis,ff.  de^> 
ad  inqutrcndas  rcs  fuas dcfinitum  iutis  fpa-  vfurpat.  ejr vfucttp. numcrofecundo.Imcia nume- 
tium,meriro  inferetur,  quod  fi  omnis  cx-  rofecundo,  Angelusin princip.idcm  Angelusleg. 
ploranda:  veritatis  ratio  dcplorata  fic ,  vfu-  intra  quatuor,  §.  1.  ejr  i.  2.  C.  commun.  de prjt- 
capioni  auc  pra:fcripcioni  locum  non  eflc.  fcript.numeroprin,o,  Baldusin princip.  Salycetua 
Hac  igirur  modcrarionc  adhibira ,  cum"  o-  numero  fecundo ,  loan.  Faber  lnflitut.de  vfucap. 
mnis  cxccprio  confirmet  regulam,ica  quo-  §.  res  fifii,  numero  fecundo,  Angclusnumcro  pri- 

4  quein  hacnoftra  diftincuonccueniecfvc  mo,Portusinprincip.<JMynfinger.numero  t.ono, 

ica  fifcum  extra hanc  cauflam  cxcludi  dica-  Schneidw.  numero  quadragefimoprimo ,  i_sfn- 

mus,  vt  nc  quidcm  auxilium  in  inrcgrum  ntoniut Peregrin.intraclatu  de  iure fifci,  ltbr.6. 

refttcucionis  implorare  pofltc,  argumen.  l.fe-  titui* ocrauo ,  numero  quadragcftmo ,  Francifiue 

puichrivioiatt aclto.ff.de fipuich.vioiat.tk.  quod  Batb. in  trac7at.de prafiript.  j.part.  t.p.princip. 

fcripcum  rcllqucrunt  Angclus  i.fin.  §.  vl-  qustfiione prima,  numero  qttarto,  conftituunc 

tim.fffi auis  teflament.  lib.  effc.  Cremenf.notab.  hoc  tempus  numerandum c  flc cx dic ,  quo  * 

2.  Oddo  SfonU  de  refiitutton.  in  integr.part.  2.  denunciario  fic  fa&a.  Scd  hanc  inccrpre- 
qusfiov.fp.  Thob.  Non.conftl.ioy  num.i.  Pro(per  tacioncm  rcpudiac  Francifc.Conanus  Com- 
Farinac.  in fuo  traclat.  crtmir.at.  ttb.  1.  titul.  t.  ment.  iur.  ciutl.  itbr.j.  cap.  i$.  numero  qttinto  ejr 
qtujlion  to.  num.  1.  cum  nc  minor  quideiTL,  fexio. item  Anton.  Faber, conieilur.ltb. 7.  cap.  10. 

J  t  hoc  cafu  refticuatur  /.  auxiltum,ff  de  mi-  Balduin.inflitut.in  §.res  fifci,  de  vfucap.  ntmserw 

nor.  in  ivtegr.  refiitut.  ejr  ibidem  Bartclus  num.  f.  quinto,  Cuiacius  i.  quamuis,ff.  de  ifurpat.  ejrv- 

& 4.Albcrtusnttm.i.Bald.l.t .  §.  nuntiatioff.dcs  Jucap.  Hugo Donettus  commcnt. lib.  s.cap.  2<a.m 

oper.noujtuntiat.  Didacus  Couarru.prafltc.  qua-  princip.  Hottoman.  in  verb.fed  nondum  nuntiaf. 

Jiion.cap.:6.nttm.4.  verf.t.  Rcbuffin  titu.  dc^j  ejr  tmte  iilos  Mmtlius  Ferret.  dttfo §.resfifci,& 

refiitut.  in  integrum,artic.t.gtofi.2.  num.13.I0an.  Raphaei  Cumanus  i.  quamuuff.  de  vfurpat.  & 

Lopcs  inrepet.cap.perve(iras,§.26.nume.ro.ejr  vfucap  on.numero prtno,  quod  ncgarcnc  Ic- 

Jeqq.  dedonat.  intervir.ejr  vxor.Arctin.cap.Ucet,  ges  ad  hanc  rcm  pcrtincntcs  hnnc  intello* 

num.11.de  accufa.Affiic7fupcrconfiit.regnit  iib.2.  c^um  rccipcrc. 

Q^4 
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iS8       Comment.in  Lib.LCod.Tft.de  Sacro&n  ft.Ecdef 

9  EflTc  igitur  antc  nuntiationcm  f  Iocuitl.  illo  in  cafu  intclligcndum  cft,  quando  dela- 
huic  pr.cicriptioni,  poftea  vcro  viginti  an-  tor  dcnuntiationc  fa£ra  deftitit,&  p  t  r uari- 
norum  fpatittoi  requiri,  vel amphus.  Quac  cationis argui no potcft, ita vt  fifcu:» illo ca- 
fenrcnna  mihi  quoq;  probabilior  vidctur.  fu  nullumius foucrc  vidcatur.  Non  obftat 
quod  vcrba  legism  cidem  applaudant,  &  coniideratio  jgnorantije  fupcrius  a  nobis 
in  contranam  icntcntiam  tinc  manifefta  jMopofita,quiavcriiimilccft,fifcum  etiam 
violationctorqucrinonpoflint,dumiupe-  ante  nuntiationc  dludcompcrtuhabuiflc, 
rioresintcrpreresloco  vctbi  n*ni/antiu  lub-  cutempusilludnoncedatjnifiexquo^ccr-  11 
iiciunt  dictioncnv.v/»//-»/*,  quod  etiam  fa-  tum  cflc  cccpit,hcreditatcm  ad  fifcum  pcr- 
cit  Claudius  Cantiuhcula  m  fua paraphrafi  tincrc  potuifle.  Hoc  vcrbum  *rr/«w,dupli- 
Infiit.tntit.devfucap.  Subncclo  itaty lcgum,    ccm  fignificatione  rc cipcrc  potcii  Primo 

10  quxhuiCjppollto  fcruircpofllintj^capita,  vtccrtumiitpcrrcrumnarura  &  fccudum 
vtoculis iubic&atantocuidcntius  omncm  ncgbtij  vcritatcm atq, fubftatiam,  veluti  q, 
contcntioncmdirimcre  poflint.V'crt  a/.m-    poft  ordine  fucccflionis  bona  rcucra  facta 
tra  quatuor,/o  f.de  diuctfejrtcmpora/  prafcrtpt.  fint  vacantia,vt  prq  lc  fer  uz  vcibaipiius  Pa- 
{unzhxcquadriennii  tcmpus,quodbonu  vacan-  piniani  d./ tntraquatuor,§.fin.  uncdiftinftio- 
tibusnnnttandispr*fcrtptumcit,non  cxopmtonc  nc,  lciueritfilcusan  ighoiauerir,rf;£./..2.§./£ 
hominumfed de fubfiantia  vacantiam  bonorum  jub(ondtitone.ffpiO(mt.l.6}ff.adleg.lalcid.  Sc- 
dinuntcratur.  £>uatuorautem  annipcH  trrituni  cundo  potcft  admittcrc  illa  interprctatio- 
tefiamentnmfaclum  cjr  intefiati poffeffionem  ab  ncm,vtintclligaturdefcietiaipfiUs,cuihoc 
omnibusrcpudiatam,  quigradatim  petere potue-  ius  compctcbar,quc.  ncdum  coargui  poteft 
runtyveltemporkfinem.quodfingu/upraftttu  eft,  cx  caufla  nuntiationis,fed  quauis  alia  iatio- 
cdmputabuntur.  Legis  autcm  /. §  2 Jf.de turefi-  nc.  t.item  venintt  qutdergo,fi fctt  qutd(m,ff. 
fci  hax conccptio cft:  Diuus Ptui  CccUo  Ama-  depetit.hcred. Porro  in  tato numero quadru- 
ranthoita  refcripfit:  Vacantium  bonorumnuntia-  platorum,qui  rcm  ad  fiicum  deferre  folcnr. 
tionemquadrtenniofinirijdj{tempus  ex  diet  quo  t.t  ff.deiurefifctJ.deferre.tod.ttt.C.acdelaterJtb. 
certumeffcccepit^ncQ.heredemjie^.bonorumpof-  /o.ncnvideturvcrof mileeflc,quod  rcs  ad 
fcfforemexfiarejomputaridebere.  L  6.quiaaute,  notitiam  fifci  non  pcrucnerit,  quo  cafu  i- 
§.7. h.xc verbafelcoffcrunt:  Certefivacantia  gnorantiataftecrata  aut  fupina  pro  fcien-  Ij 
bonaquupoJfiderity&qHadricnntumprdtericrit,  tia  hab  cri  (o\cz.gloffa  ctt  ejr  texiustn  cap.eosj» 
tndmtate  conueniri poterit  ex  hac parte  edifti,  vcrb.ajjcttata,dettmfbr.ordinat  tn  6.  lafi.fi Jer- 
quta  ejr  bmifit  caufjam  teflamcnti,&qutaabinte-  uusp/urium}§fiquis  antejUUg.t.Fclin.cji  tciis, 
Jlato  poffediit(jrquidemfic,  vt  prafirtptionc  qua-  dccxcept.num.i .HyppoLl.qut tgtoransyh.ip  ff.ad 
driennii tutusfit.  Exhisigiturlegibusaperte  ■  Ug.Come/Jeficar.  j\oman./fivero,§.  deviro.n. 
colligiir.  us  non  poft  nuntiationem ,  fcd  an-  67.J}folnt.n.atr.^tidr.Cail.iib.2.objcr.c.aS.njS. 
tcquamillafierct3huicpra:rogatiua*locum  Acccdunzzcxzusinc.cuminiuduto,dec/ande- 
eflc.Quod fi quis vrgcat rationcm  &rputet,  fiin.dcjfonj.(jrcUm.i.dctud.  Porro  il  callidira- 
quoduverbislegum.vtconccp-alunt,  in-  tcharcbonavacantiafupprimentium  con- 
niti  velimus,aliqua  abfurditatcm  indc  con-  tingat,nc  illa  rcs  ad  alios  permanarc  poflcr, 
icquuturam  cfle,  quod  ignorans  breuiori  quidillocaiuprobandumfir,iupraoftendi. 
tcmporis fpatio repcllatur,quam  is qui cer-  Et hxc dc quadriennii  prarfcf iptionc.  I  cr- 

11  tioreftfa&us,is-facciperedcbetnuntiatio-  pendendum  autcm  prarienti  in  loco  cft, 
ncm  nonco  perrincrcvt  fifco  innotefcat  hunccrrorcfn,quonoftiosinrcrprcrcs  ca- 
bona  cflevacantia/edvtdclatordcnuntia-  ptos  fupra  commcmoraui  aliam  labcndi 
tioncfa&a  hanccuuilam  perfequarur,/./»-  cauflam  dcdiflc,  vt  conftituerent  j"  /egem  14, 

•  tra quatuor ff.de diuerf(jrtemporat.prafcrtp.lj$.  quamuisjS ff.de  vfurpat.(jrvjtitap.(j  §.resfifii. 

Senatus,§.Diuuvt_sfdrianus.§.quodfitribus,  l.  verf.Jed  Papinianus,  locum  haberc  antc  dc- 

22.rcsqu*,§.fin.l.2 i.de  eo  detatorcycum  duah.U.  huntiationcm  fifco  faclam,vr fcil.rcs mobi- 

Jcqq.ff.de  iurefifii.  Vndc  cum  cx  ipia  dclatio-  lcs  tricnnio.immobiles  dccem  &vigintian- 

ncfifcoiusqusefitumiit.non  dcbct  mirum  horumfpatiovfucapiantur, //4  £«r/^ /£/</<?* 

vidcri.fi longius  tempus  illo  cafu  dciidere  i^nge/.Cafircnfi_yi/ber.Kum.2.  Bcman.rjrante 

tBr,quamuiscnim</././»/M quatuor.to  f.dedi-  iUos g/effittnverbOydiuiina.  Qtod  fi  vcropo- 

uerfejrtempora/.prafiript.  vidcatut  comprc-  hamus,  id  accidifle  poft  denuntiatioucm-. 

hedi,quod ctiam  poft  nuntiationem  locus  fifco  fadiam  dc  f  onis  vacantibus,  quse  ta- 

fit quadricnnnii  pr^fcriptioni,hoc  tamcru  mcn  nondum  agnouifllt,  tunc  quadricn- 

nio 
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auth.quas  a<£r.  qu*  rcs  praefcript.  aut  non  indig.  c.  13.        1 1 0 

ntohanc  vfucapioncm  finiri.  Ita  intclligo  tinae  pofleflionis  vidcantur  demonftrare 

codem  loci  Bartolum,itcm  glolTam  inverb.  tempus  dccem  annorum.tamen  hic  dc  tam 

ji  dtuttna,  &  Paulum  Caftrenfem.  Prxterca  longo  fpatio  accipi  no  pofle.EueniiTc  itaq?, 

Ax\ge\\imin§.resfijci,n.tJnft.devfucapMyxi-  quod  cum  Tribonianus alios  decipere  vo- 

fingerum  ibtdem  nume.p.  Schncid.»«wr.  */.  luerit.ipfc  dcccptus lit.adeo  vt  hic cafus  v- 

xlzlb.  tn2.p,sp.princ.qu*Ji.t.num.  4.  Panorm.  nusfortade  fit,  quo  ius  vctus  incorrettum 

tn  cap.cum  nobis,deprafcrtpt.  BoiT/» traciat.cri-  mancat.moucri  ic  duab.  potiflimum  ratio- 

mtrt.ttt.de  fko  crpriutlegio ettss^tum^t .  fane  id  nibus,quod  d.l.vn.Cdetransform.vfucap  nul- 

apcrtcproritentur  dJ.quamuis,ff.devfurp  ejr  la  mcntiofit  fa&a  dc  hac  ipfa  quadncnnii 

vfitcap.  kVoQX.num.2\i\\o\.num.2.2.3\.d.l.in  prxfcriprionc.  Confequens  igitur  cflfc.  vt 

omntbttsff.de  diuerf.&lemporalprtftriptionjt*.  ftarc  non  prohibcatur,quod  apertc  no  mu- 

2.  &  Didac.Couarr./»  reUct.t.poffefJor,  §.2.n.  tctuxJJancimus.C.deteftamJ.praicipmusjnfin. 

SpJ.de  reg.iur.in6.  Bocr. qttijl.tS^.  num.20.  C.  dcappcBat.  Sccundo,quod  abfurdum  ru- 

T>yn.numjep  poJfejfor.de regui.iur.in 6. num.y.  diccturci  quiquadrienij  prxfcriptionetu- 

j6.  Anton.  Pcrcgnn.  intracfat.  deiurefifct,  Ub.  tus  u\,l.6.%.ecrtcff.jiquis  omijf.cauJJ.  teftament. 

tS.tit.g.num^o.  Ciaud.Cant.  infua paraphraft,  ncccflariam  cflc longioris  tcmporis  poflek 

htjiit.de vfucap.  Citcrum  ab  hac  lcntcntia  fionem.  Hxcfcntcntia  AntonijFabriinea 

rcccdercvidenturAngclus //.£**»?*?>,//««  cauflaeflevidctur.vttcmerercpudiari  non 

/.  CuiaciustEaJduinus,lnjiitJe vfucap.§.res fifci,  debcat,  cum  vcrbum  diu,  pro  iubiccta  ma- 

num.j.  item  F.  Hottoman.  tn  verb.fed  nondam  tcria  modo decem  annos.modo  rccifius  auc 

jj  //^»/M/^,dumindi(tinclcflucnuntiatatflnt  longiustempusdefignct,  Lcamdomini  hor- 

bona,fiuc  non  fint,hoc  bcneficii  bonx  fidci  reorumff.  locat.l  fin  ff.de  reiuiicj.t  fj.de  vfucap. 

poflcflon  indulgct ,  vt  rcm  cx  bonis  vacan-  dryjurp.  U.§.Lrgiusff.dcJutccjsjcdti}.L2.  C.  dt 

tibuscmtam,vclalio  iuftotituloquxfitam»  ^/^^^.adcovtnonpoflitexiftimari  alic- 

fimobilisfit,tricnnio;  fi  lmmobilis.decem  numefl*e,fitalem  interprctationc  his  vcr- 

annorum ipario poflk acquirerc.  Cuius  rei  b\%,dtutinap$JJeJftoneeapiet,zccommo<\cmus. 

,rarioncm(arisconcludentcm  vidctur  rcd-  Idqj  eomagis.quod  lCti  diuinarc  nonpo- 

dcrc Cuiacius,quod quamuis abfurdum  vi-  tucrint, IulHnianum  principcm  tot  leculis 

dcatur,  qucd  bonar  fidci  cmtor  cogatur  16-  poft  eos  imperaturu ,  loco  vfucapionis  lon- 

giori  fpatio  rcm  ipfam  vfucapcrc,  quam  gi  tcmporis  poiTcflione  introdu&uru  eflc. 

vcnditor.quifortaifenullotitulo  ful  nixus  Quainre.non  vidctur  cfle  opinio Cuiacij 

erat.opuslvabeatinprxfcriptionc,tamcru  fuftincnda.cxiftimantis.illudaTribonlano 

ccflare  hanc  ipfam  aofurditatcm,  fi  cogitc-  "j*  fa&um  cflc,  cum  ea  labe  diuinationis  non  it 

1 6  mushuicfcmtori  duplcx  auxilium  defcr-  carcar,pfcrtim  cu  nonvnoinloco,fcdmul- 

ri,prxfcriptionis,qux  folam  cxccptioncm  tishoctitu.devfurpationib.&vfucap.acci- 

tribucrciblct,</././»/r*  quatuor,f.dediuerf(tr  diflcvideamus,itetitiil.fequcti/<7w/<-r,/^*i 

tempcr.tl.  prafcrtpt.  cr  a/iis,  quas fupra  vidcre^s  fundum,inprinc.& i.i.l.aUenamyeod.tit.  Acce- 

licet:  altcrum  quod  vfucapionis  proprium  dit,  quodconfidcratioipfius  Cuiacij  ,dum 

cft,vt  fcilicet  poflidentcm  dominum  efH-  abiurdiratisnosfcrupulolibcrarc  conatur, 

ciat.hoccafuantc  quide  annum  aut  bicn-  nonomninoiccuravidcatur,q,  i.j.C.dequg- 

nium  rcquiri  folcre,  nuc autcm  diuturnum  drien.prajcript.  animaduerumus,hanc  prx- 

tcmou^Lvn.cdetramform.vfucap. Inft.de v-  fcriptionc quadricnnij , comparari  cu  alia, 

y«f^./»ipn»f.Raphaelaut  Cumanus  longc  aimperatorimpcrtitillis,quircmafifcocx 

alitct hancquxitioncmmodcrariconatur.  donationcfiuealio  tituloconfecuri  cflenr. 
Contenditcnim,pronuntiationc  diutinx  Certumau^cftexdifpofitione/.m»«,<y/./£ 

pofleflionis  non  fa&adcnuntiationehicll-  eod.tit.  hosillamprxrogatiuamnancifci,vt 
gnificariquadricnnium.vtcuitctur  illaab-  &dcfendercfefc  exccptioncpolllnt,  &a- 
furditas.de  oua  antca  comemini.  Cxterum  mifla  poflcfllonc  pcr  adione  vcl  intcrdida 
cum  illacx  diftinctionc  Cuiacii  iam  fublata  rcm  qucant  recupcrari.  Si  cnim  hoc  largia- 
cflc  videatur,  Anton.Fab.ftf»/><!7./r^.7.  cap.io.    turtcmpus  dcccm  annorum  atq-,  huic  con- 

JJ  f  coftituit  dJ.quamuisjfidevftirpat.rjrvJucap.  iuc\zpxs:Ccxipt:oLjiquisemiicnu, C.depra/cr. 

cxaudiedamcflcdcanni  aut  biennij  inter-  i^ty^»w.curnon&inquadricnn?jprar- 

uallo,itavtpcrlcgemvni.C</<f/r4»{/&rw.v-  fcriptione  idem  probabimus,  Ci  poncflbr 

fncap. nihildccius  l.difpofitionc  cmcndatu  bonx  fidci  fit   lixc  igitur  fentcntia  mihi 

aut abrogatii  fit  Quamuis  cnim vcrba  diu-  ycrbis  lcgis  atq- mcnti  magis  coucnirc  vidf- 
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tur,quodfiquistamenputct  prxfcrcndam  quodq;  arcgula  difccdendum  f  non  fit,do- 1% 

cflfc  intcrprctationem  Cuiacij ,  non  admo-  nec  contrarium  appzic&tJ.regulaffjiercgJu. 

dum  rcfragabor,quod  mcdiam  eflc  illam  a-  '&quodibid.Dd.fcrtftum  reltquerunt,ljff.dere- 

nimaducrtam.neq,  illis  vitiis  laborarcquas  gul.Caton.  Sccundo,quod  tJncognittoneff.de 

in aliorum  pronuntiatione dcprchcdimus'.  SC.Sylian. fpecialem  cafum  contincat,  vndc 

Praetcr  hanc  moderationem,cuius  raen»  illa  iuris  enuntiatio.q,  quoricfcunq;  aliquid 

tioncm  fccimus  >  alia  adhuc  cxceptio  pcti  eft  peculiare  f  in  cotrarium  fit  ius  comune  13 

X)Qtcx\cxl.2.C.dcve{iigal.&commtJi.cx<\\izc-  l.ftnguUrta,ff.dereb.creditficert.fci.e^quodtbid. 

doccmur  periculum  commifli,quod  J qui  annotaruntnoJlriDd.§.Jed&quodPrtnctfi.In- 

mcrccs  fuas apud  publicanum  cx  fidc  pro-  ffit.deiurenat.gent.ejrciuiI.Nicoi.£uerard.in/oc. 

fcfliis non efler,quinquennii  fpatio  ri  n  1  n :  q,  ifjiecialt.Teii ic ,quo d t  cum eidem interpp.  2 4 

tanquam  fingularc  ibidem  commcndant  profitcanturaccufationcmhomicidiiinvi- 

glolla,Barr.Bald.Albc.Salyc.&c.Eftdcindc  gintiannosprotrahiatque  perfcuerarcab- 

xo  &tcxtix\a\cc\zx3Xiol.incogntttone,t3  ff.de  SC.  &rdumcflevideatur,quodpublicationem 

J)r&/».quinquennii  tempusconftitutu  efle  bonotumabhaccaufl~afeparct,cum  acccf- 

in  cognitioncapcrticontra  SC.Syllanianu  ibrium  adfcifcatnaturam  fui  principalis,  c. 

teftamenti cius ,  qui a  familia occifus dicc-  actefjoriumidereg.iurJnt.icumfrincifalUff.de 

batur,vtfcil.pofteadetahfa&ohcredesex-  reg.tur.  Pluracircaconfirmationem  huius 

tranei  accufari  no  poflint,  aut  bona  illis  de-  fentcntic.  in  mcdium  adduci  pofl"ent,fi  cius 

lata  aufcrri,  quod  nonnulli,  vtMatth.  de  Afi  inueftigatio  multum  vtilitatis  contincrct. 

JitcJ.c.quafint reg.inverb.condemnatorum,  n.  1).  Nam  cum  pcr  authcnticam ,  bena  damnato- 

Boff.intta8.crim.titdefi(coin.<)2.  qui  allcgat id,  rum,C. debcn. damnat.  antiquata?  &  explola? 

vtait/enticntcm  kv\gc\\\mind.l.incognitio*  fintillxlegcs,quxrationc  homicidii  ncru 

nc,Tctin.c>cumnobu,dcprafcript.  qucmadmo-  folumvita,led  &  bonisaliqucmmul&abat, 

dum  ctiam  in  hancfentcntialaudatMatth.  opeta?  prctium  non  cft.vt  circa  aflcrendam 

dc  Avr\it\.Baldum  i.3.C.quib.reriudie.nonnoc.  huius  cnuntiationis  cauflam  magnoperc 

quibus  Anton.  Pcregrin.  intraff.  deiure  fijci,  dcfatigcmur.  Nam  fi  quibufdam  in  locis,vt 

ltb.fi.tit.Sjti.3f.  adiicit  Alcxadrum  inaddtt.ad  in  Gallia  cofuctudo  acerbitatem  earum  le- 

Bartoiumin  /.quereUmjC.ad  leg.Cornei.de faif  gum reucxerit,non  dubitamus,  quin  illa 

B&bzmmconfii.7o.coi.antepenJn  ^.etiam  ad^  huic  controucrfix  ccrtam  inrerpretationc 

mittunt  in  omni  homicidio,  vt  poftquin-  dcdcrit,vtpletunqucficrifolct,/.f*«»^/»- 

x\  qucnniumdcbonorumpublicationctagi  terp retationcff.de/eg.  Axiomatianobispro- 

ampliusnonpoflit.ScdfaneAngcl.  fi  bene  pofitolicetet  adhuc  aliudtemperametum 

in(Dici*xuxdJJnco^iti6ne,infrinc.BA.d,t.2i  darc  exl.2  C.deafofi.  qua  ccmprehcnditur,  - 

&d.tj.CjjMibwretiud.nonnoc.n.t.¥c\in.c.cum  pcenam  dcoccupandis  apoftatx  bonis,quc, 

rtobu,n.i2.r\\cxJnadditJidBartoiuminl.quere-  etiam  poftreimortcmlocum  habcrc  j*  fo- 

Um,  vcrba  fua  infpccialemcafutn,  qui  d.l.  lct,vlttaquinquennium  excrccrc  non  pof- 

exponitur,concepifle  deprehendcntur,  cu  fc;quod  quidem  etiam  transferunt  ad  cau£ 

fdLtra£taturdcbonisoccifi,quandoipfius  famhxrcfls,&generaliter  ad  omnescafus, 

mortcm  vlti  hcrcdes  non  funr,aut  tcftame-  in  quibus  poft  interitum  alicuius ,  damnari 

tum  antc  vindi&am  apcruerunt.de  ipfo  au-  mcmoriaeius  poflit.&facultates  ipfius  poft 

tcmhomicidanihil  talcftatuifle  inucniun-  morteminfifcumcogi,  vtKyitbJbtdem.tdtm 

tur,(cd  efle  eo  cafu  viginti  annoru  prxfcri-  ^Aibenc.  ad ifin.ffjid Ug.Iutmaie(i.circa fi.gloJL 

ptiqncm neceflaria prxtergloflam  tn verb.  inlxJ\[anich*ot,C.dcharet.glaff.caf.inJumma, 

tn  cognitione,  d.  i.  t).  aferte  defendunt  Bartolus  24.qu*(l.2.  Thom.  Grammat.  dectf.te$.  numc.22. 

tbtd.n.i.&ftqq.  Aibert.foftDjnum  n.i.Rafhael  'Gigatin  tit.qual. in crimin.Uft  <JKaiefi.fr*ced. 

Cuma.n  6.mfinMcct  is  n.$.  fatis  obfcuris  ver-  qujft.14.  infin.  R0mar.ftr.guUr.421.lui.  CtarM. 

bis  contrariam  fcntentiam  tuct i  videatur.  sjentent.§fin.  quaft.si.num.14.  verf/ciacetiam. 

Jif.'  ^Anton  .Peregrin.in traciat.de  ntre fi(ci, ltb.6.  \^Anton.Gomef.variar.rcfolut \tom j.de deitcl.c. 

tU.tJt.37.  Fulciri  hxc  fentctia  multis  ratio-  t.num.8t.\^4ngel.K_AretinJn§.interdum.lnfiit. 

nibus  potcft,quaru prxcipuas  has efle  con-  de  hcrcd.qu*  ab intefiat.def.  vbi  hanc  fcntcnr 

ftituo.  Primo, quod  lJnomnibff.de dtucrf.&  tiam  dicic  communem  cflc,  vt  facit  etiam 

temforaifrafcrtft.item  i.t.§.  praJcriptio,ff'.de^j  SoarczJntrattat.commun.opinionJndiclioncJt 

«w$£r,conftituatur,  prxferiptioncs  con-  <JM0rfJtum.23S.Peregrin.de  iurefijci,itb.4.ttt.f. 

rra  fifcum  viginti  annorum  fpatio  flniri,  numjj.ProfferFartnac.iftJitotraflatucrimm. 

itb.i. 
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Auth.quas  a&.quae  rcs  praefcrip.aut  non  indig.  cap.  1 2.  joi 

bb.t.tit.t.quafi  ttjtum.St.  Caeterum  quu  dc  3«  Quidiurufitintaflru&pagujtmvicu  aUiumct- 
hacipfa qua:ftionc  duTcruimus  fupra  cap.2.  uiutis m  caujfaprafirtpttonu,an  ttiam  quadra- 

^.^.idcoquichucncrtincnt.indcreDC-  gmtaatmuopusfiti 

31  Auttores pro  fentmtu  ntgatiua. 

32  Audorts  proaffirmattuaoptmont. 
3j  legtt &auHoritatttquibus  rlttnu  opinio  confimari 

vtdutur. 

34  Munntpium&municiptsqutpropritfint} 
3f  Beneficu  qiu  domino  conceduntur  pleruiujj  ttiam 
porrigunturad  domefticos&famUtam. 


ico  qux  huc  pcrtincnt,  indcrepc- 
tcndacenfco. 

CAPVT  DECIMVM. 

qVARTVM. 

SvMMAKIA. 

1  Q*f*t*  ttmpork  inttruallo  quis  fibi  ftcuriuttm  ad- 

uerftu  rtmpubltcdm  poUtccri  pofitn 

2  Auttorts  qut  puunt  longt  tmporis  fpatium  fuffi- 

ctre. 

3  Diuerf*  ftnttntU  auilorts  qui  quadraginta  annot 

rtquirant. 

4  InttUcHm  /./.  C.  dt  prafcrtpt.  \ong.ttmpdtc.&  vig. 


Quantotemporis Jpatio  opns  fit 
contra  ciuttatcs  vel 
remfubl. 
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Difttnelto  auRoTudrca  propofitam  inffittcioncm. 
Prafcrtptioinhit ,quaad publicum  vfum  dtflmata 
funtjocum  non  babtt. 


V  a  K  t  o  tcmporis  intcrual- 
lo  quis  fibi  fecuritatem  f  con- 1 
trarempubl.autciuiratcspol-  • 
liceripoffir,non  fatis  inter  no- 
itros  intcrprctcs  animaducrto  conucnirc. 
Vtampubhcamnonvtendopopulusamitterenonpo-    Gloifacnim LiS.§.fi-\devec7igaltbus,inverb.  *• 

■*  fi perlongnm  temvws ,  <y  qloffam fecutus  ibidcm 
QuaiHrc  naturalt  nobu  competHnt,nuUoiure  ciuili    ^bertcmnnm.2.^fngcl,§xesfifct,num  2.  /»- 


tnftrmartpoffunt. 
9    An  huufmods  ura  tempere  quadraginta 
in  priuatos  vfus  conuerti  pofimn 

I  o  Dtclarata  leges  qua  tUu  d  vtdcbantur  concedere. 

I I  An  vetuftatufuffragio  tUudconfcqui pofimm) 
U  Auftortt&atgumtntaprofcntcntia  negatiua. 

&  argumenta  pro  fmtntta  ajfirma- 

tiua. 

1 4  Diftinflio  tnttr  iura  naturalta. 

1$  Anprafcriptio  locum  babtat  in  his,qua  imptdiunt  dt- 

coram  ciuitatu  facim\ 
16  Belliformidme  immtncntt  quis  ta,qua 
dtficata  funtydtmoliri  cogitur, 


flitut.de  vfnrpat.tfr  vfncap.  (nifi  meo  in  Co- 
dice,  qui  Vcnetis  apud  Andrcam  Mufchiu 
cdituseft,  lcdtio  planc  mcndofa  &  depra- 
uata  fit )  ccntum  annorum  filcntium  vi- 
dcntur  rcquirerc,idqucargumento  l.fin.C. 
defacrofanet.cccief. Paulus  autem  Caftrenfis> 
d.l.fin.num.S. Bald. ead. Ug.  num. 7.  verf.quaro, 
*n  fingutaric,  poft  Guilhelmum  Cumanum, 
Albericus  parum  fibi  conftans  poft  Iaco- 
bum  dc  Arcna  l.vfucapionum,jf.  devfucapio. 
fulgofint.r.circafinem,Cod.dcpra/crrptioJongi 


17  lura  reipubl.de  quibm  m  l.fin.  bec  tit.  etiam  quadra-    temporJecem  ejr  viginti  annorum^Ar.gcliu  ibi 

dcm  nam.  1.  a  quo  Raphacl  Cumanus  difli- 
dcre  non  vidctur,  item  x^fymo  Crauetta  confti 
411.  num.ii\  vbi  adducit  Paulum  Caflrenfem  ejr 
Kjilcxandrum.  Deciusconfil.tpi.incafit  inquift- 
ttonis,  nume.j.  verfic.quarto  confirmanturpradi- 
fia.  Francifc.  Ba/b.f.part.c.partisprincip.qiuefi.t. 
num.  2.  quamuis  is  poftea  allcgado  Alexan- 
drum  vacillct,videntur  conftituerc.quod 
ad  repellendam  rempubl.fumciat  tempus, 
quopriuatifubmoucrifolent,quod  eft  dc- 


r  faattoperimi. 

18  Ccrtadcclarattones,admtffatUorumftnttntia,  qtti 

putent  adbuc  ctntum  annos  rtquiri. 

19  An  quadragmta  annorum  prafcriptto  ttiam  contra 

altas  ciuiutts  quam  Romanam  rtquiraturi 
zo  Ciuitatts liberaptntomniaiura  babtrt vidtntur qua 

Principi  dtlata  funt. 
Zi  Ancirca  prafcrtpttonm  pradiorum  ciuttati  compt- 

tentium  quadraginta  anni  requtrantur. 
21  Argumenta  qutbus  autlor  id  defendtrt  conetur. 
2}  Temptts  vfucapionis  <i  lufitnuno  promulgatum 

tjft. 

14  Incauffaprafcriptituis  contra  rmpubl.fi  dtpradtu 


cemannorum  intcr  QTxicmes,vtjperte  de- 

agatur tlntum  ttmporu rtquirttur, quatumfatis  ^rant  Baldus,  DeciusyCrauetta. 
fit ad  perimtnda  iura  ipfius  \mperatoru.  Non  dcfunt  f  autcm ,  qui  o&o  luftro- . 

*S  Bccltfam&uuitatcm  in  cauffaprtfcriptionutodtm  fum  curricula  dclidcrcnt ,  quorum  fentcn- 

turtctnftri.  tiam  gtfaat  pUto  probabiliorem  &  verio- 

%  ^otfZdUdt^  rcm'  id(^uc  nominacim  pfobarunt  Rodcr. 

;S  VtpraZr\onp\\c^  ,u  ettam  Suarc2 ,  4%4//W  tS.  nutoero  *  Baldus  fibi 

dccretofuoaltquemdomtnumfacerttitravfuta-  Omtranus  confil.37o.  vtrbarcfcripit ,co!tfmn* 

ptonisMdmmiculumntqutt.  fecunda,  lib.t.  x^ilexandxonf.ij.  vol.  S  num.  zS. 

29  An ilu  dunuxat  publtca  duantur ,  qua  funt  populi  ferfsc.  quinimfi  fortius.  K_Aretin. confiiio  1^4.  ce- 

«««"A  tmn.faal.  AymonCraucttaetiamiccuiUL» 
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pugnans ,  vcl  ponus  fcipfum  declarans  m 

tr4Cfat.de  4»tiqutt.temfor.§.  vtdcamtn,  num.36. 

Herm4».VuU. lnfiit.de  vfucap.  rfr  vfirf4tJtuao. 

DuUe.  CousrJn  reUcJ.c.foffcffor,de  reguUur.  i»  6» 
f*rt.2.§2.num.t$.  verfiqiurto  exprtmifps.lmo- 

U  in  Lvfuc4fionem.ff.de  vfuc4f.&  v/urfit.ntt. 

g.  MjfnfingfinguUr.obferuat.centur.4.  cafite  29. 

num.yvbi  allegac  Andreamlfern.  wifj/tyw 
fer  triginu,  ft  de feud.controuerffuerit  interdo- 

mtn.ryagnat.num  i.AluAr.num.+.Vrtpof.num. 

/.  His  acccdlint  L2udcT\CtbidjtU.2.l'4normi- 

tanjn  caf.*Aaudicntiamidefr*jcrift.  nume.  12. 

Schnetdcvv.intra3at.de fcud.f.4.num.$2.Caro. 
Moltn.inconfiutud.  Parifienf.  S.Schrad. 
f.f.fuitr4c74tfeud.cafitc4.nume.  17.  CuidPaf. 
dectf.t6t.num.2.Vult.C4f.$.num.S.  &fiqq.  Itb.t. 
vbihancfentcnciamfacecurcommuncm.»» 
quamuis  ipfc  dillcntiac.  Bald.Mp  r.§  fin.dc^ 
feuddatoin  vic  Ugis  commifi.  Henric.  4  Rofinth. 
in fu4  Synoffi feudaU,  C4p.  o^.concUf/S.num.  S.  I- 
dcm  qUoquc  fcncirc  vidccur  Angelus/»  /.  0- 
mnet,num.4.circ4 fin.Cdeprsfcrift.^o.  &  40.4»- 
nor.  item  Baldus  ibidem  num.ff.ejr  Bartdn  d.l.fin. 
CdefitcnfonU.  eccUf.num.13.  dum  cxcipiunc 
lcgcm  fr4firiftiOijf.de opcr.pubH.  &  ibidem_> 
illud  probac  apercc  Albanus  in  4pofiiU.fed 
4 fcrufulUmhocUcof^ceffere^foffetyl.t.infin.  Cde 
frafcrift.Ungttemf.  to.ejr  20.4nnor.  cum  qua 
mirc  conucnirc  videcur  rcfponfum  Iulii 
Pauli  fcncentiarum  Itbro  4.M.  2.  §.4.  in  hxc 
vdrba:  Vigintionnerumprtfiriptioctiam^duer- 
fu4  rempubltc4m  proicii  ei,  qui  iufium  initium 
foffefitoniih^buit ,  nec  medio  temfore  interfell^- 
tus  eii.  Vrgerc  fccundo  vidctur.  quod  /.  ij.fi 
finit4)§.fidevec7ig4/tbujyff.ded4mjnfcr.dcch- 
rccur ,  fundos  vcicigalcs  concra  municipcs 
poifc  longoccmporccapi.  Faccflic  deinde 
negotiuni  Lfr4fcriptio,Ceddeopcr.fubiic.  qua 
concinccur,  nullam  in  cauflis  publicis  con- 
ccdi  prifcriptionem,//««/.  qutcunquej.  tur- 
retfodtituU. 

Vcigicurcx  his  8c  fimilibus  difficulcaci- 
j  bus"f  nos  cxcuccrcpoifimus,  nonabs  re  fa- 
&uri  cfievidemur,  ii  diftincuonc  introdu- 
ctarcmpcrfc  fatis  impeditam  &  intricata 
cxpcdiamus.Confticuimusigicurinccreflcf 
4  an  t  controucrfia  fic  dc  iure ,  quod  vfui  pu- 
biicodeftinatum  fit,anquod  defenfioni  i- 
pfius  ciuitatis  aliquid  detrahcrc  vcl  dcco- 
ramcius  facicm  larderc  &  deformare  po£ 
ficvcl  vcroquod  nulla  huiufmodi  caufla 
nitacur,  vccalupriori  in  praefcripcionc  mi- 
nime  locumcflc  dicamus.  Secundd,cum 
cerca  camen  diffcrcncia  illam  minimc  rc- 
7pudicmus.  C»rcumcnimcnimcft,tvitm 


!.  Tit.  de  Sacrofen&.EcclcC 

publicam  non  pofle  definerc  cfle  populi, 
quamuis  cius  vfum  per  mulca  cempora  in- 
tcrmiferit,/-? ff.de  vt4fubl.  ejrttinfubltcsefic. 
viam  publicam,  vt4it  huoUmts,  non  vtcndo 
populusamitccrc  nonpoteft.  Quacdcvi* 
publica  di&afunc.eade  ctiamintclligidc- 
bcnc  dc  omni  vfu  publico  fluminis,  aeris,a- 
quzprofluencis,maris  &qux  fubiacetmari 
ccrra  &arena,quippe  q,ea  quz  iurct  na-  % 
turali  nobis  compccunc,  nullo  iure  ciuili  in- 
firmari  pofllMC.  Infittut .dc turc nat ural.^cni 
tiuil.  §.pn.  I.  eus.ff.de  C4fit.  immitj.iur4 fitngui- 
nis,ff  deregui.  iur.  Efic  aucem  harum  rcrum 
vfumpublicum  conftaccx  §.&  qutdem.ru- 
fiitut.  de  iure  nsttur^U  gentium  &  etuil.  §.  rtfd- 
rum\§.  fluminum.  Acccdic  quod  Lfrstfiri- 
ftio,ffdevfurf4t.(jrvfuc4f.  Papinianus  apcr- 
cc  pronunciac,quod  prxfcripcio  longxpofc 
fcflionis  ad  obcincnda  loca  iuris  gcntium 
concedi  non  folct,  proponens  cxcmplum* 
inlitcore.quod  quis  edificio  fuo  complcxus 
occuparac. 

Negac  enim  IC.  fe  hunc  cxccpcionc 
defcndcrc  pofle,  fi  cum  illud  ardiiicium 
poftca  vccuftace  fubfcdiflcc.  vd  flu&ibus 
duTipacum  eflcc,  auc  alia  racionc  collapfum 
fbrec,alius  eudcm  locum  iam  aprimo  poi- 
feflbre  derelidtu  occuparc  vclic,  aut  ficum 
pluribus  annis  in  aliquo  fluminis  diuerticu- 
lo  folus  pifcacuscflcc,alcerum  codcmiure 
prohibcac  Scddifceptationis  eft,fifaltcm 
triginta  vcl  quadragtnca  annis,audongio- 
ri  ccmporis  inceruallo  huiiifmodi  ius in  pri- 
uacos  vfusaddici  poflic,tialccmeius,quod 
nulla  hominummcmoria  ccrminccur.  Ec 
vidcacur  prima  facie  dicendum,  quod  pof- 
iit.  Primoargumenco  d./.pr^firtptte.quxlo- 
lam  longi  ccmporis  excepciohem  pritcidit. 
S  c  cundo,  Umncs,  C.de prafiriptjo.S'  40.ar.no. 
qua  cauccur.omnc  ius  fiue  priuacum,  fiue 
publicumiugiquadraginraannorum  filcn- 
cio  cxftingui.  TcTtio,i.2.§fi  quis,  &  Lfin.ff 
nequidinUco  pnllico  f.at ,  quibus  cauecur, 
quodfi  quis  nemine  prohibencc  in  publi- 
co3cdificaucrir,noncflequem  cogcndum 
tollcre,nc  ruinis  vrbs  dcrormctur.nifi  ob- 
ftctid  aedificium  vfui  publico,fcd  certum 
iblariumab  illoagnofcendumefle.  Hista- 
mennihil  prohibencib.pucominoris  tem- 
poris  prafcriptionem  non  (ufRcerc,  arg.  dJ. 
vkmfubUcam^l^rafcrtftiOy  C.de  ofer.fubUe. 
cumantiquior  nobis  debcat  efle  curavfus 
publiciquamdccoris,&  cadclex  hzcduo 
coniungat.  Qua  in  rc  non  cft  quod  nos  (ol- 
licicenc  difta  Ux  frafcriftio,  £r  Ux  omnes. 

Quamuis 
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10  Qin m  u i s  c n i m  otnnef  i us  publicu  40 ■  an-  iur.drd.conf.40.  bomin.Comts.  Frmc  Bsib.4. 
rioiufpacioperimatur,  uik  llludlocu  n6  p.  s.p.prtne.n.t.qu.6.  fdceb.dc  S.Gco>g.in  tre&. 
habetin iure, q>  ad vfum publicu  dcfti  natu  ftnd.mvfrb.fiumintb.ddfiu.Zdf.Ubrortlfonf 
ebtdJ.vum.&Lprdfcrt}tte, iri  toto  enim ur-  fingul.c.ti.& Infiit.in%.dqut.n.24.Mynptbftrt 
re gencri r> (peciem derogarur,  &  illud po-  ccnt.Jum.i.j.&ftqq.  HMrtmin.H4rt.pr4d.0bfi 
tiffimum cft,  q, ad  fpeciem dtrc&u  eft , /. in  Ub^.c*. Scnmrf.untjjpnf.i.  MindenusUb.*. 
roto.fi. dertg.iurJ.cohtredt.§.coheres.ff.  de vnig.  c.tf.n.7.  Mjnf.obfis3>cent.4-G*tl Ub.  obficrn.  >. 
&p*ptUfiubft. Lftnclto  Ugum.ff.de  peen.Lvxori.  obfi.t^jtj.  dum  hi  vltimi  loquuntur  de iurc 
\fclictffimo.ff.  dclcget.3.  I. nontH  nouum.fi. dc  vcnandi ,<j,  & ipfum  mri s  ge nuu  cft.  Qupd 
kgib.U.§.contr*rium.C.devtt.i*r.cnucU.prn-  dcfcn  d  c  n  tcs ,  rio cft quod  t o rquean c  ratio - 
fcriptione.C.de prdfiript.3o.&  jd.oMnor. Inca-  nes  ipfius  Fcrdinandi  Vafquii ,  maxime  q# 
detncnilT^eilLfxe.ifiquu nemine.ffnequid  illa,qfunt  iuris  naturalis,mrc ciuili  mutari  , 
iniocepnbUcofiet.& iex lSn.eed.e\vt fciJ.patum  ncqucan  r.  K ni m uc ro  qua*daf  iura,dc qui-  xt 
negotiiexhibeat.Quauiscriimis.^inlOco  busmcntioncFecimus^pterca iare  gcn- 
pubiico a*dcs exci tauit,  illas  demoliri  non  ti um  com uniaelTc dicatur.q, a  populo fiuc 
cogacur, tamcn  no  fequitor  propterea  illu  Principe  hbcrtaticomuni  (int  rclida.quc- 
occupati  foli  dommum  cftclcd  rcmpubli-  admodum  omnia bona antca  eflc  lolebar, 
cam  vcl  Principe  potius, crim  in  agnitione  vt  conftaux  /  cx  hoc turcf.de  tn/i.&inr.U  ni- 

c  i  us  rei  hoc  folariu  deperidat.  c.  cofittntnt.de  hil $  h  1  b  ca  t ,  quod  audon tatc  luns  &  Prin- 

rehgiof.domib.c.cum vtniftt.dereftt.ffoL  &d.  cipis bftum eft, idem etia  tn  rel  i  quis  ficri : 

%.fiqnkntmtnt.&li.C.dtdtucrf.prdd.vrb.&  n6nallaauturitpub!ica,dcquib.difponedt 

rnft.templer.cinttdt.&c.  Sed an  vctuftatis  fur-  Princeps libcta  potcftate  haber,  /. t.i.fiqnsc 

11  fragiof illudc6fcquipo(fimus,adhucdeci-  dPrincipe.cu% feq.&%.vtompubl.ff.nc quidth 

dedumeft.  Enimucro cum  illa,  q  hnt  luris  iec.pubL{ut.LJ>hibtre.%.pleneff.^mdutcUm.L 

hacuralis , di(p6fitione  iuris  ciuihs  auferri  <p frtntipk.i3ff.de0ep.plu.erc. Lt.^.fn.fif.deof, 

nequcanti  co (cq uc n s quoq; eflc  videbitur*  qnottd.& oftJ.iHtcr  publicoff.de verb./tgn.i.r, 

vcidcmm  orrtm  prxfcriptione  &remedio  qnefintregeLexqaozp^ret  omriia  publi- 

\ uris ciuihs  probemus.  Quadc cauflaFer-  ca,flumett,portuS,pjlcationu reddituseflc 

11  dinandus Vafquius lib.2. l!l*lhtum\qu*jhon.  Imperacons,  & ccrcu  h c ,  infi nm  cemporii 
c.Se.n.30.  ncgat vllam omriinopra?(criptio-  progatiuam tantu  pofle & coplecH d.uantu 
n c m  aut cuiufcunq; antiquitaris ptcfidiu id  beneficiu  Pciacipisc.Juperquibufdd. devcrfr. 
nobislargiriailttribucrc.  Subncftit  &alia  /j.C6firraathocipfura/.^i«r/.§ .dntlusn- 
tationc,  (>  fcil.  pra: (cnp nonis  &  vfucapio-  qnd.ff.itAq. c  uotid. &dftindi  vbi  huius  tcm- 
his  rcmedia manent,  & ongi ncm  fuam  re-  poris pudium coftituti vim obtirietin aqui 
ferantadiusciuile,exttaneosautc,quihu-  cxflutniriepublicdducenda;  Plura  fl  quis 
iuftriodi  iurepromifcue vti folct.nullu vm-  fomuedeflderer,isconiulcrepotetit,c]ua; 
culisiarisciuilisalligari.  Addit&tcrtiara-  anobisinhantfentctiam  fcriptafuntM^.  • 
tioncm,^  ncdum  natutalc^icd & diuinum  fiertc.  InfdererJinsfi&dcqnir.edrJomin.&§. 
prarccpi u  ii t ,q,  tibi fieri  no  vis, alteti  ne  fc-  &qnide.Uft.deinrcnM:gent.&cinil. Cu itaq; 
ccris.Inden6poflequcj>rohiberitquomt-  hxcobtineantiriillis,q  interbellare  vfum 

n us  per  aliquem  maris flnum  quis  vchatur  publicu poflurit,nUlk>  magis  probarida  v  1  - 

flne pr*ftatione vecrigalis, aut  iri aliis, qua  debuntur in hiS,qua>  orrcniidne  oc ulo rurri 

fuis  nauibuscontra/.^ifr/^/:^y?4/.A<w».§.  ex  dcforrhitatcf  cotrahcre  folenr.  Diucri- 1$ 

bbertnc.Inft.de inr.pcrfonJ.t.tjr  iffJehemMb.  tiunt  tamcri  glofla,Bald.^././r^r^/«.  Ang. 

txhtb. Li.%.qu* ontrddd.f.  quornm rernm dc7io  Solyc. C.de opcrtb.pubitc .  idem Beld. & Ang.  1. 0- 

detnr.  H x  rationcs &  h m  1 1 c s,  quas  fcodc lo-  mntt.C.deprdfiript.io.&49>o*nor.hitnu  4.tBe 

ci  contexit Ferdinadus Vaiqutus  1  meim-  nn.p.kodertcus Sodrezeffeget.  /jr. n.x.  con tcri- 

petrarc  non  potuerunt,  Vtacommuni  fcn-  dcntes,  hoc  cafu  riullam  cflc  prarfcriptiri- 

U  rentia  recedcrem ,  f  qua  probari  animad-  ncmi  Idem  tradit  Albcricus  dcRdia  dtii.L 

uertimus Bartolo in  l.  quominut.ff.defnmi-  prkCcriptto.  vbi  tommetriorat,  vidifle  fc  \ 

ntb.qudft.t$Jo.2d.Idfinin.t.&ftqq.Pduto  Co-  quod  in  ciuitate  Bergamebfl  nonnulli  ci- 

ftrcnfiut  / fn.ff.de vfnrpot.&vfiucdp\n.$.AngtU  ues  coadi  fuerin  t  dituere  1 1 1 a ,  q u hoc  ra o - 

tj .2  Cumxtioitid.  n.4-  tcmpus,cuius  mcmo-  doaediflcataeranr.  £go  tamen  nihil  mu- 

ria  no  cxftct.fecuruatc  nobis  adfcrrc.  Ac-  raridurri  crfc  cenfc6,cum  non  anirnaducr- 

cc Jr.idc Eart. mUgtmiururii. §.fin.ffJci*  tani,quirc miior rauri dcbeathaberi 016> 
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rimi,quxpeTtinentadotn£damrempubl.  h^rcdoc^rinaBart./^/fw/rf-S.Tf^v^*: 
qnaqu*  (pe&«adncceuariumciusvfum.  gol.fi.de  dnmnttnftcl.Ang.U.C.ncreiaomi.vet 
llfad  conccdo,diucrfam  cflcrationcpofie  tcmpl.Atex.d.c»nf.t6.intou(f*ilrUtevcTt*tc.c»b 
in  caufla  vfucapionis  &  prcfcriprioniscirca  6.verf.n»mpofit»^vtrf ■futnsmo.ins-vol.lrffi. 
rcs,q  ad dcfanfioncm curufoj  ciuitatis per-   devfurp^vfue.Ctrn  eonfii6.vifopun£h. 
tincant,  veluri  fi quisfibi  vindtcct  propric  Circumfcriptaigitttrdhpofitionc///*. 
tatcm  turtiura  vclahorum  opcram,quzin   C.depkcrofEtcLx*k\<\uwm  eft,vt  cxcuciam  us. 
mcewb9  vcl  agenb.  ipfiusciuitatisfuntex-  anf  inaliiscniitatibus^o. afinoripr*(cri-  f| 
cK;i r \,dc qaibus  Albcricus propric  (emire  ptto neceiTaria fic Et quis ficile relpondc- 
vidctur,  dumait :  Ciues  Bergomenfis  porticm    ncno  elfc-nccertaria,  lccu  tus  argumcta,  de 
mentbm  ciuitdttt  in*dfic*tas  dcmoUrt  tuffis.it-    quibus  iupta  mentione  feci,& q,  non  inuc- 
forit  prsfcriptunt prorfm fubmoto.  Quod  ta-  niamus  in  caufia prefcripcioms  terapubk 
t£  n i c  f  intdbgo eo calu.quo aliqua bcllt for-   vd ciuiratcs iurefingulari  murt  i tas cflc, v n- 
midocircumftreperet,  org.  1.7.0  qutbus  mn-    dc  conlc&arru  quoqs  cenferi.vt  iurc  ct  ma- 
nerib.velprofiot.nemini  Ucetfcexcufiire.C.Uk    ni  s\z\\xxJ.).C.deUg.cumfimiUb.l^fipignm  ff. 
j0.hcml2ff.0d/eg. Rhod.de ucl.§.utdem,*gt-  yuipottor.inftg.h»b.&i.ifundum*Cjed.tJ.nr' 
tju<M,ci\  lciucnntaut  fcircdcbttcnnt  barc   hUff.odfentt.Moted.  Acccdit,q>  appcllatio- 
eucntura cttc, *rg. c^perueniudeiurJmrnunit.   nc  rctpubftca: jpptie  rcfpubl.  Romana,  n5 
&publicavti!ttaspriujt«  prarfcrri  dcbcrar»   aut  conucntasaiiarum  riuitatudcfignen- 
iMcmfiverberutumff.dtreivindic.l.JiUcmff.    ivxj.tum.17ffdcverb.fig.  quamuisitacjj  hejc 
qtsemadm.firu.»mitt.lfiq«ido.C.deoper.pubU    fc  fimtha,q  qutsincocihu  adhiberepoicit, 
i$-l.turreseod.t.  Quodli  vcroiuraciuiratis,   vrgcant,contrani  ramcnicncentti  potio». 
dcquibuscractamus,  exttahascaufTas  vcr^   rctneiTcduco.coititucnsinteiefle,  dcqui- 
fcntur^tum^o.annorufpatioillafopiriexi-  btssciutcatibustradetur^Ilisfcilicct^qtuta 
(bmo.ncqjputofeparadosclTeilloscafus,^  fifciafq^tcgaliahabct,tvtfunc  ciuitatesli.  iw 
ifi*.C.defiicrefiEc<.L  comprchenfifunt.cura  bcrar.hascniraomniapcnciuravindicare, 
fcilicetciuitashercsinftituta  cft.vel  fi  pcr  qux  Principcsfolcnt,  memorix  prodidic 
fidcicoromiflura  aut  legatu  eidem  aliquid  ^tU.inf»mem.n\f  4ff.de  pubUe  md. AUx.i.4. 
reli£tum,autdeniqi  esvcndttaaacdooaca  m24<ff^dcrciudic.B»ld.conf407.u.6.v»iS'Afi 
fit.quodab  urdummihi  vidcaturhoscafus  fiitl.dtcif.}dtje.s.fsn»rm\c.quibufMm  nua.de 
*7  areltquomref  fepara1  e  &plus  faUorisde-   verb.fig.Decim cen/.js/  n. t.mc.prim»  vtdtn- 
ferre ciuirati  %  Ecclc<ix,de  qua  tc  cum  co»  du.Bonheid.intr*cl.dtfcud  f./.u /71  And.Gott 
piofcdiiTeruenmus//^r.r/.^/7.oper^pre-  Ub.z.ebfirujj.nj.  vbndtransfcrtadtrope- 
ciuin  no cu\vt cum femel di&a fint,  hic pa-   rialcs ciuitatcsGermanix,v/f//i  fmtUb.tx 
rum tcmpeftiuc infarciamus.  Qjod  fi  quis  c<.6.Ub\i».iepocepubl.Ctchcr.dtcif.ts4.inprint. 
tamenputetinnitendumefleintcrpretura  n.t.Burf.conf.t6.n.sS'0^x  duo  pofttemimc- 
ts  ffentctix,qui  incaufta  ciuicatis  nihilanci.  cionemfaciutgeneralem  dc  omnipopulo 
quatum clXc ar bitrantur circa tura ciuitatis,   aut  Principcfuperiorem  non agnofccntei 
ilh adraonendi  videntur,hanc ip(ana  tradi-  Vndecofequcnsquoq;  ciTc  vidct^vt  fi  qux* 
cioncmcertomodcraminetemperandam  raturdercgahbuscifdcmciuitacibuscdpe* 
eifcexfcntentia  Ba\did.Lfiu  C  dc ftcrefi.Ec-  centibus,taltaturaabtlhs  tramferrincqud. 
cUfin.j.\tfon'tsn.2t.poftBittol.BeiUl.Ang.lmol.   ant,nifi  tanti  ccmporisfilentiocuittsinitU 
.  (jr»Ueg*tos*Uos.  Aret.con/r.is4.c»nfiiU»tio>pro-   cercam  &  indubitata  cognuionem  nullus 
pefiu col fi*.AUxxonfit4Mb.s.n.24.  Cruuttt.in   polhceri  poflir.  Qupd  fi  vcro  dc prardii sf  ti 
tritlM*ntiq.temp.%.Abfi»mtu.4f*rt.princ.n\  autfimi!iiurcagatur,cuncquadragintaan- 
47.Corn.conf.26S.coi.10  Ub.s-  Fr.BtUbtj.p.sf.   nos  (u&iCCtc%»rgJ.omnes.C.depnefiripii»n.jex 
frtnc.q.t. vt icil.locu non  habeat concia  fin<-   cr  40. *nn.  fecudum  ea,  quat ticfiniuimtis  1  n 
gulat em fucccfTofem: tuncenim iuri com-  pcriona Impci atoriscV Principis/»^r<, c*p*. 
munilocumcfte.Prxterca^quod^/fif.fo-  ^.^.admonuimus,vndcrepetcndafunr, 
lum  locum  habeat  in  quatuor cafibus  ibide  qux  hoc  loco  dccfie  poteruot.  £c  quamuts 
comprehenfis,  ahoquin  (ufficcrc  tcmpus   fccundum  traditamibidem  dcfinitianeoi 
quadragintaannorum.  Tertio,quoddic^a  videreturdiccdumc(Tc,decem  annos  fuf- 
difpoluio  lcgishn.  lucu  vmdicct  inhis,qui    ficcrc.tamcn  cutriculaodfo  luftrorumde- 
vereiarcdomimi  pertincat  ad  ciuitaicem»  fiderari,cVanteapcrui,&nunccertisargu< 
enimucro  fi  iure  quafidominiivtuae.locu  metttisofteodereconabor. 
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'    IndubicarifaneiuriSeft.resciuicatu' nul-  iMreretpublMb.ti.vbtgbf*,B*rt.PUtet.tuc.di 
XX  lam-j-vfucapionc rccipcre,tcxtus ctt rotun-  Penu.Cui*e.Euerh.7tyoi.inieto*rejpt(bL*dpu- 

dus,&q.in  cauillationcm  no  mcidat,  i.vju.  ptli.fjr  spupiiio  tdEccUfitm. 
il  uptoncmjf.de  vfurptt.ty  vfuc.  Con  ftacf  prar*  Quarto  fulciri  hjce  enutiacio  hbftra  pd- 
terea,tcmpus  vlucapionisaucroritarelufri-  tcft/.omnej.  C.dcpr*fiript.jo.  &  43-ittnoY.  cx 
niani  Principisin  dcccm  vcl  v  ginti  annos  qUacolligimus,illa,t)ux  func  iuris  publici* 
prorogatum  eflc,  neq;  quidquade  iure  d-  quadragmtaannoru  IpaCiOcxftihgui.Qrti- 
uitatum  immutarum,/.  vn.C.delV*nsform.  busruhdamctisiactts  C  refacturi  ctfc  Vidc- 
t/«fdr/>.Vndcconfcqucnscl1,vr^ua  rationc  mur,ft  argumenra,  quibuscontranafcnte. 
olimannt  autbiennii  fpatio  non  potuerit  tiafhnitivideacur,ordinerefellatous.Nori 
tol lcrc, 5c  fubmo ucrc  mra  ci uitam,  icaetia  polTuro  no  con fi tcti ,fcrupulum  i nitio  mo- 
non  poflic  inccr uallu  decero  auc  vigmri  an-  tum  &  a  nullo  pcne  haetenus  ahtmaduer- 
n o r  u m , q,  loco eius fucccflic  *rg.i.eum.$.qui  fu m ,  m  ul  t  u  n cgo t i i  f acc Ifc rc.  Qtiace  duO- 
miuritrum.ff.(iquisc*ut.iud.fifiend>c*utf.f*tl.  rum alrcrum  facicndum  elt,  VfconftitUa- 
item §  fuer.it.  Infl.de vigor.tei*Et.  m us^d i  £ta m  l.prtmtm.Cdtprtfinptton.longi  if 

Secundo cofirmari  hc c  fencenciaalio nd  temp. durn  de rcpubK menrioncm  facit, vcl 
minuseuidenci cexcu  poteft,£i. Cueteido-  emcndatam &corrcdtam  eflecohftitUtio- 
min.vtttempLvhttemp.proftript.fubmou.  qua  nc  Iraperatoris  luftihiahi  &  aliis  legibus , 
*4  l.incaudaprxfcripcionistrantu  temporis  vel  quod  thagis  placec,  Gngularem  cafum 
reqmrtcur,quancu<n  factsticadpcrimenda  complc&i,  cum  fcilicct  poic  tnocam  6c  6- 
iuraipfiusIroperatoriSk  Nullaautemdubt-  mi(famqu*ftionem  rcs alii  vertdita  cft,vfc 
ta:ioeft,inpra>fcriptioneprJtdiorum  Pnn-  fcilicec  illa pcrfoha,  qux  accefliorte  alrc- 
cipisqoadragmtaannos  ex\gid.finti.Cod.de  riUsnoo  vcitUr.inquietari  amplius  no  pof- 
fund.pttrim.cumfimtUb.  fit,  fi  cx  eo  ccmporc  vigtnci anni  irtccrcef. 

Terriohancipfamfenrentiacorhendar,  (cnnt. 
Lfnti.C.deftetofEccUfvbi  incompec£sdif-      ArgumertcUroaucfecUnclum  racilecdrt- 
*J  cretiof  inccf diuinum&publicu  tus&pri-   futabirur,  (1  roerooria  &  iudicio  coplecta- 
uata  coiii  >  Ja  incroducerecur»  vnius  leculi  ffiur  illa ,  qu x  dc  hac  ipia  difccptattune  6c 
inrerualluro conftituitur,quo  a£ti oncs  fcc-  alibi  fcripta  rcliquimu$,cractari  fcilicet co-  it 
clcfix&ciuicacuclidi  pollint:  quod  ipaciu*  demlocide  domibii  confirmariOhCjCum 
cum  ipre Imperator  poftea iuftt»ex cauifis  prartor quemadmodum  hercdcm nort po- 
reuocaric ad  quadraginca anos,in  Ecclefia,  teft  coniiituere  fuo  cdicro,  ita  ctia  hcc  do- 
rationis  quoq;  e(Te,vt idem  inciuitate  pro-  minum interpofito  dccrcro.^.  §.prohcre- 
berur,quemadmodumilludmulcis&lacis  de .  1  nfitt  Je  hercd.qunl.fr  dtff.  Difficulcasau- 
MCC\ir3netjupr.t*p.S.n.t7.&Jeqf.  fura perlc-    tero  tcrtio loco \\\xiz,txi.pr*firiptio.  C.dt  o- 
quucus.quofurFeccritLccrorcm  breuicatis  perib.publ.  iamdudumfublacaeft.  Rcltquu 
ergo  retecifle.  £c  quamuis  no  ignorem  in-   igtcur  eflc  vidcrur,  vt  refpondcamus  *dL 
ccrprcces  noftros  contedcre,  coroparacio-  enmif.de  verbjign.  {jrij.  C.deUg\.tumftmtUbi. 
nero  vcriufq; iuris,  Ecclcfi* fciJ.  &  rcipubl.   Qupditaq)  commemoratuf  rcm publ. fpe- 
•>  vlceriusporrigendan6elTe,quam  vtcom-  CHU  iurcinftrudarono  dcprehendi}illud 
plecratuc  illos  quacuor cafus,de  quibus  ibi-  vno  verbo  refelli  potfec,  c u m  talcm  allcga- 
dcm  rocncio fir,tamen  racio  ctufdem legis   tione coarguac  L  vfucepionem. ff.de  vfurp*i. 
generalis  eft,  quar  quid  poflit  6c  quoufque  &  vfuc*pd.fin.C.dtf*trof.BccUf  N ccp  ad  rero 
ief«exferar,eodeIocinondilIimulauimus,  perciner.fquodillapropriepublicadicah- 
a  quaconfideracione  nonabhorret,  quod   cur,quzfuncpopuIiRomaht,cUro  hoc  ^p- 
16  ncduroin  cauflapraifcripcionis,  fcd  cciam  nuntiacum  audoricacc  Lfequentit.inter  pu- 
multis in aliis  Ecclefia &  ciuitates  eiufdcm  bitc* jf.de vtrlt.fign.  dcclara ttonem  fuam  re-s. 
iuris cifc,dcfiniarur,w tuthent.  hociusporre-   cipiac. item  L13  ff.defubl.ttt princ.  & §.  /.  EtC 
dum.  C.defkcrof. EccUf.Lctnit4i.ff.de rebmere-   quibus  incelligtmus, huiulmodi  bona  pu- 
dttif,ficert.pet*t.  8e  quod  vccobtque  coriicn-   blicorutrt  loco  habcti,  quod  cUro  ita  fit,  et- 
tatores noftri  fcri pt uro  rcliquerunc, /  tUud.  iam admiccenduro eric,  quod  in vno  ftacu- 
C.def*trof.EccUf.%.ftmiius.  *uth.  de  non  dttn.    curti  fic,idad  reliquum  cransferri  po  fTc  ,*rg. 
rtb.  EccUf.  icem  in  caulfis  refticucionum,  L  Lt.ejrJ.de Ug*t.  iteml.t.ejri.  C.cemm.  deUg. 
rtjjub.  C.  ex  quib.c*uff.m*ior.in  integr.rejlit.       His  ica  confticucis  adhuc  dtfpucacionis 
&  c.  1.  extr*.  de  rcjitt.  m  intep.  L  rempuh.  C  tU  eft»an  ca,quc.  in  rcpublicaf  vcl  ci  ui  tace  pro-  jd 
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bauimiis.adcaanaractftrivclpagialicuius  dumperfepoflk  Munictpesenim/fvrcfl.  34 

i 1  aucvici  aceommodari pofiint.fEnimucro  dttexli jfadmunicipaL  funtilli,quirecepri 

gloira/y/.  %.fi devtcligaltbm.  tjrglojfimficu*  iuntinciuitate,  vc  lincmuncru  participe$> 

ttuBiTtol.n.  .  Angei.ibtd.n.3  RiphxtiCurtunuc  quibus fungi cum  Romanisciuibuspotuc- 

nu.S.  vbi  tamcnfacisobfcure  loquicur./m^  runc,  ita  vt  pcne  eandem  prarrogatiuam 

n.+p.prattreaRjtjn.fjrFulg.intfin.C.itJacrofi  habucrinc,  quam  ciues  Romani,pratcct- 

Etclef  vtiQosrefert  Alexani.tnd.fi de  vicliga-  quam  quod  ius fuftragii  illis  datum  non  fir, 

Uh.nf.7.  ncganc,ha*c  codcm  transfcrcnda  itn  ^f.Gttfius/ibr.nofl.  Atttc.i6.cap.i3.Crtntt. 

eflc  innoc.in c.i. deininttg.rtfl.  vbi.quod  ma-  /tb.6.csp.j.de hont(Ia dtftp/in.  Conntm. /tb. j.  c. 

gis  eft,hoc  bcncficiumeciam  dencgat  ci-  9,nu.2.Coraf.mifeU.ltb.i.c.(.  Enimucroinfi- 

uicatibusaliis,quamRomanc,rcipubl.Dif-  gnes  UJascioiraces  fuifle  indeapparet,  q, 

%t  fcntiuntautem, &:idem leruSdumclTefin  Bononienles,Ptacentini,Prxneftini,Ti- 

caftris  &  vicis,  pronunciat  parum  fibi  con-  burtes,  Fundani,  Cumani,  Lanuuini,  Tufc 

ftansinhac  controuer(iaBartol././fkc7./r  culant  apud  Fcftura  inter  municipes  po- 

facrof.Ecclefnn.S.  Sa/yc.ibid.poH  Ucob.de  Butr.  puh  Romani  rcccnteantur.  Hinc  Paulus 

Guid.Cumanusibid.n.4.  Pau/.  Cafirenf.n.t. Iaf  IC.  Lde dtt.§ .tutor.fituifatifd. cog. dum con- 

na.  16.  vbi  hancfententiam  appellat  com-  fticuic.audicndum  illum  cifc ,  qui  cum  vr- 

munem.  BartoL in  anth.  de  hered.tjrfdtid.in  gcacur caucio ,  rationc  lcgacorum  pctit,vt 

princ.  Alex.Lis.§  fidevecJiga/ib.nj.Zifiibid.  lnmunicipiurn  remitcacur,pronunciacio- 

nJ.Franc.B  Ub.3.p.s.p.prin-.<tuafl.2.Ang.Aret.  nemunicipiiciuicatem  intclligir.  Propius 

in%.resfifci.  Infl.  de vfitcap.Cd'ex.conf.i.ttbr.4.  igitur ad rcm accedcre  videcur,  quod  con* 

nu.2 ibi i.  2(jtta  in  Apjfhtt.Btnh.Stcin.in  fticuanc  candem  racioncm  id  impccrare , 

Lpen.jf.de  exceptJtu.t.Iaf.m$.rurfus.  Infitt.de  cuminterfit  ipfiusrcipubl.  vc  a-quc  nectf- 

ucl.n.^o.Ruin.tonf^txo/.ttMbr.t.Marian.So»  fitatibuspagorum&  vicoruum  cofulatur, 

cin.ionf.299.vtrffecnni9prnmitto.Ludou.RO'  quemadmodumipfitrumciuicatum.Incel- 

li  man.conf.423.  Moaenturad  icafpconunci-  ligimusautem  dcillis  pagis  &  vicis,qui  fre- 

andum  his  potiflirnum  raciontbus,  quod  qucntiorcsfunc,&quorumre&aconfticu- 

qaidquid  diitum  fit  de  toto :  idem  cciam  tioad  fabueniendum  ciuitatibus  plurimu 

intclligi  dcbcatdc  qualibct  parce,/.^*  de  prodelfe  folct.  Hucpercinct.q,  videraus.t  35 

toto.fj.derti  vind.  vicum  aucem  etTs  inem-  quodbeneficia,quxnonnullis  concedun- 

bruciuicacis,/.0»/>x  vicojfadmnntcip.  quc-  tur,etiaraporrigantur&pertineantaddo* 

admodura  intula? Icalia?  pars  continencis  mctkicos  &cf*mil\zm,Li.& 2.C.de  Eptfiop.d1 

cenfencur. Linfuu.ff.de  hti. aUtgant  demdt  L  tter.  quodqs  comuni  calcblo  pcne  rccep  t 

fidfiimaginem.S.i.Jfiefurt.&Lptnultim.jfie  efleanimaduertamus, /.  rtjpubl.  Codjxquth 

txcept.  Sed fane hxc Ioca  mcoiudicio parfi,  unfmuorjninttgr.refitu quod  rcfticucio in 

aut  nihil  fufrragancur,  quod  mecionera  fa-  incegrura  rcipubl.concefla non dcncgccur 

Ciancde  municipiis,intcr qua:  fcvicos  acq;  vicis  &  pagi  s,  vt  ibidem  defndunt  Barto/us, 
pagos  longa  e,ft  difftf rencia.  Municipium       Baidns,  Satjcetm  &atii.  Fransifc.  Baibnt 
emm tatura abcft, vc  minus  fit,  quara  ci ui-  d.j.p.  j.p.princ.  quafi. 2. 

tas,vtetiaraplus  iuristribuat,quam  oppi- 
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t>e  Edendo.  Tttul  i . 

Prsludia. 

S  y  m  m  a  jl  i  a.  ncs> <Jcxccptiottes,ncc  hon  cercra inftru- 

,  .  "     »__^, >  raencaadiudiciumperrihentiaaducrfario 

$£X3»S£S*ti3£  P„c^o„ccorSnic.,ld«fl-TEdc„ 

/*r.  autnihUaliudcit,a.fcopiadcicribcndifa-4 
SmeaclUnentmotxperiripoten.  cere,vcl  in  libcllo  complcdti  &dare,vel  di- 

Edtrt-mdfU ?  ftare,  vcl  deniqj  aJuerfcriu  fuum jpduccre 

Vnt.qut  anxic  &adreligtonc  adalbu&demonftrare.quiddiaaturusfici 
vfqi  excucuc,  quo  ordi nc  libri  vel  id  dictndojCjuo vti vclit/./.  §.  edere.ff.di 
■cum  librii.nruli  cu  ticuliSi  cam  edtnio. 

Lexprima 

•V    '    •  SvMMARIA. 
ttieme  cegitur  ivfiruinepta  contra  fe  tdertadfim^ 

eUndam  *d*erfiru  aBtonenu. 
Tret  cencluftones  ik  prafenti  rtjponfi  txhtlttri  & 

tfmindm  iffd jfinL? 
i^„mulUrargmtdruefficiofitngipofu?^ 
Qhjuu regulartter  ntme inftrumenta cetra fe  tdi~ 
re  coj*tnr,t*mcr:  txcipiunturwdVerfin*~£  ratto^ 
neofficu.vcladmMub-ationuadh^tcncntur. 
AnmercatorttntftritemperUad  edtttonem  cepetU 
pofint,  cmm  auBoribm  tn  vtramOj  parttnu. 
ronctUtttio  auBtru  initrejft,  an  Ubru  mtrcdterum 

ex  conpettutkne fidtt  adcommodetur. 
Trtfumttonem  mandanfuffUereadcdUUntm.» 
Fifco  in  caufucmmbm  etUmmftrmmjnta  artoe- 

duntur.  . 
Fa:norateret,auammsrei,mftrumentd  temmuni- 

care  coguntur. 
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-inDigcftis.qin  Codicccoh* 
1  rcanc.tcdcuilludintlingulandifccptatio- 
nc^dchaccQtroucrfiacJtdimus.fatisac- 
cutace  a  nobis  fatfu  fit:  bmuf  modi  dluc.ftio- 
ncs  mittas  faccre  dccrcuiraUs.illud  obitcr 
notaffccotcnti^cura  priorc  inlibropoft 
explicationc  principior  um,quibus  h*c  le- 
galis  fcictttianitatur&finis  dcfigrtationc, 
in  que  canquara  vltimum  fcoDu  cogicatio- 
hcs.confiliafc  conatus  leg.ftatorum  funt 
collata.oidmc  de  raagtftracib^  qtti  iuftici* 
cauiramairercrcntjtraaatumeffct.nonin- 

com  mode  hoc  iccundo  libro  dc  forraa,  ad 

qua  parccsmagiftracuu&  iudicum  ab  illis 

confticutor  u  tcuocari  debcrcrtt.difleritur. 

Cum  cnim  no  futfaatefle.qui  parrcsiufti- 

*  uaaccomraodent.nifiordincf  iUudhat,/.  ,„„„-„.-.. 

/  /r  fifisli.C.deexfauut  rci  /W/c.ita  Ctia  iatis    U  EdendafuntomnUambm-uUvfurmfit. 

nrrleftnosoptatamctama(tcqui,nifire-  u  H^^V^f^^^^^f^f^ 
noneit,nosopw*w«         jr  »  pf^edentUpdi^etumiareoexhibentUfurrt^ 

aa&copcrc.ncntiv.adua.tucrimus,/.^  I^^uUmdafuntadcaufamexceptt^& 

tHfi»g»lu-.fcUrfg.i*r.l.exfl*t^  rtpUcatiomt. 

txs.t.fiitd.  C.  deaccttfat.  Hmcadco  cuenit.vt  f,  AHlM4UxtxofficUfuo  inmngere poftt,vt  rtm  m- 

cummagtftracus&iudiccsordinemalegi-  JhumentaproprUexhtbeac. 

buj  prxlcripcum m dirimcdis  ncgotiis fcr-  ,a  DeftmQu  mauajhone propofitavtrttm  iudtxUtmf 

iiaridebcat.ifoiadmoncacabaaioncinci-  exmftacaufafkctatA 

l  JSSfa*  inipfo  ingrcffumdioii  U  U^^.rt™"^*--» 

cdidcbcac  non immcnioarchueaiCodt-  u  SolMnone^uinPumentudeb,tij»fumcondicert. 

cis  &Digcftoru ita rcm modcrandacxilti-  t?  &  fX  rttmtUni  Uftrumenti  argueretur ptccAtum 

rnaucrunt,vc  a  ciculo,dc  cdendo  initiilfa-  mrttmtntt,  htccafu  dtnuntiamntm Emmjjttf 

cccencquicopleacrcturquomodoquan.  camlocumhabirt. 

do&quatationctamaaioncs^cxccptio.  U  ludwfkttmJumifitmM^ 
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if  Tm xajtbmttuibwferum torcpttrtpottU, wftrttmen-  J3  inftrumenr a,  quibus  mox  tjuis VTgeatUf 

tapropri*  cxmbtntur.  jn  rcm  aduerfarii,  protnenda  cfle,  vt  hic  & 

.    **  Dtffolma  quaflur.  cur  rcm adpoftionet  rtfrondere  |egibus  fUpra  atfegaris.  H*C  pofitio  tanCC* 

^hihlt^*"*'**™* "       * ",firumentu  ccrtior &indubuatiot  teddetur,fi  dccla- 

#1  ^LLccnfuaud^nontHrtvfmUxntr^uam.  rationes.quibusrcftringi&incrafuosnnes 

n  T^twanfrttmitnutnrndtucntU.  cohibcri  dcbcar,ordinccontexamus. 

dj  fnJhtmtentaproprt*Jinefcrupuloconfcienti*,near^  Excipimtiscnim  primordioillasfperfo-  4 

cM*dommpurtuclet^msrcttncrepofcll.  Ms,  qu»  nomtnc  officn' aueadminiftratio- 

QViacttonemaliquamintendcre  vclic,  nisinterpolicxadcxhibcnda  inftrumcnta 

iiafcmunircdebcc,vcinprogrcflunc-  &nuoncs  tenentur,orficii,vt  argcnrarii, 

gota  fi  aduerfarius  negcr, doccre  poflir in-  t.prator.  t.  argtntarim •  ff.de  edtndo,  qinbus, 

tcntionifux  fidcm  conftare.  /  qui  aeeujare.  adiunsno(tridecifionemtattinct,merca  f 

hocttt.  Porrofidefideret  ab  aduerfarioliio,  tores  noftri  tcmporiscompaiandos  purar, 

I  vt is quzdam inftrumctafvel rationespro-  Bartoluv nu.sfecutm lacobumdt Butrio ,Albe~ 

ferar,quibusfulcirecauflam  fua  poflir,au-  ricusnu.f.Angei.nu.2.Satycct.nu.4.AUxA»der 

dicndus  non  crit././fW.  hoc  tit.  ratio ea  cft,  num  4 p*X  Franttjium  dc  Albttgo,  FLri*num% 

quod,vt  carmine  proucrbiali  continctur,  AntoniumdeBmtrto^CardtnaUme^aUosabcode 

bisinccrimarur,  qui  fuis  armis  pereat,4r-  addutlos  ^vtdcm  fcntentiamcommunem 

gument.c. /. extr.de probat.  &quodgrauefic  cflepronuntiant, Drcius  nu.tp.idcmine.t. 

cx  aducrfani  domo  vcllc  documenta  fua:  dcprob»e.n  .27  .&f  q.Vanormtt.n.8  .Fcl.nusnu* 

intcnrionisfumcre,fiueteftcs, /.»/»£. /w/r.  /2.injtae.  Bcn-mnutus Stracca  in  traU '.  dt met- 

detej}.  fiue  in&rumcnu.t.quiaceufare.tjinat.  cat.partex.  n.y.Rttir.usconfip.ltbr.^.  Sed  dif. 

hocttt.HoJlrotit.c*p.t.extra.deprobat.petantuY.  fentiunt  Fulgofiis ntt.s.Bttdusnu.p. fjjan.nm. 

Rccteitaquclmpcratorinicionoftrar  legis  is.AUtatusnu.i2.Cftrenfsnu.s.DtctusnH  if. 

iubeccon(ulencemdifpicere,quemadmo-  Birtholom.Socu.m  nu.  14*  quitrcs  tamendu 

dum  pccuniam ,  quam  fc  depofuifle  con-  ftinguunt,vt  mox  cogno  ccmus, quar  opi-  , 

tendit,deberifibi,probetidefinitumenirn  nioctiamiurimagisconttenire  vjdcrur,$. 

e(Te  aducrfarium  cogi  non  poflc,  vt  quid  vndeapparet.l.prator nit.ff.de edendo.i.fi^m. 

dc  domo  fja  pro  inftruenda  caufla  adtoris  ffeoJ.ttt.  quar mandatum  requirir,//*»/ ar- 

prorcrar,nificx  caufla  illudad  ludicisoffi-  genttrius ff.qua  dfderat, ndofficmmcotu 

a  cium  pertincar,ita vt tres conclufioncsfcx  publicu  (it & przcipua  eorum  opera  inoo 

pfentilegedepromipoflirtr,dua;  exprctfx,  verfciur.vtactus  fui  rationesdiligcntcrco- 

aliatacita.Priorexptciracft.qucmdifpice-  ficiant.  Hx  rationcs  igiturad  mercatorcs 

fc  dcbcrc  quibus  probationibusintcntio-  cran»Fcfi  1  n3  pofTunt.  Aliud  autem  in  pcr- 

ncm fua muniat aut^quum cxpcriatur,cu  (ona  tabellioimelc  argt nonslittr.ft. dead- 

ius meritam  &  vltenorcm  cxplanationem  opt. tteml.4ff.rem puptHiJjtmmfore. Lgcnera- 

ad d.l.sfut  *ccu/arey  rcu cic m us.  Alccra,q  pcr  hter.C  deEptf op.ejr ctcr.cap.dudum.de conuerf. 

argumentum  acontranofenfucolligacur,  coniugat. 

nullumcogcndumefle,vcconrrafcinft(U-  Proconciliatione  pngnantiumf  fcnce'  4 

mctaautrationcsin  rcm  aOorisexhibcat.  tiaruraitaremmodcrandam  conftituo,vt 

Tcrtia fubiicic*  cxccptio  huius  axiomatis,  fcil  cct toia  pendcat  a  confuctudinis pro- 

c\ cau kl a  id  officio iudicisimpctrari folerc.  bationc.vt  (1 morc  proumciar, in  qua  Con- 

Hzclcgisnoftrzintcrprecacio  dirimct  o-  traccusfufceptusfit,itacomparatumappa- 

mnemcontentione.exqua  confliAari  no-  rcat.vtmercatorumlibriaucloritatcm  pu- 

ftri  iuriscorhcntatoresvidemus,  o^contra  blicani  obtincant,  &  cdendi  onus  cifdcm 

dcfinitioncm  Ugisfecundaff.de reg.iur.UgUff-  '  incumbat,hullahoccafufitdubitatio,cum  . 

nal.C.dereceptu arbitriis Ugi» feemwaff.de cdi*  omniscbnfuetudo  vimlcgis  obtincat./.^ 

I  ^fmulierhicvidcreturadmittiadofliciu  auibusff.de  tegib.tot.tit.  C.qualong*(itconfue- 

argentarii.Ex.quoenimfupplicantcm.re'  tudo.  Qupd  ri  vcro  decdibctudincedcndi 

puIfam(uirpoftuIationis}tuliflcftatuimust  nonconueniar,receptum  tamen  fit,vt  hu- 

confeftariuquoqicft,  vcq  abcUdc  folicitc  tufmodi  libriplenamaut  femiplenam  fide 

pro excplo huius legis  adrcrunC,  & in dioi-  impctrent,vt fieri  pofle tcftatur Iafon tnre- 

nation£  pro  maiori  partc  incidu r,aut  repu-  petttioneUguadmonendi.  nu.u^.  Batdus  ccnftL 

dicmus, aucad exceptionis  cauflam refera-  ioS.n.).Alexand.imi  quadam.  %.nummtUarus. 

mus,Pronunttacum  igicur  ficgencrale}nul-  mu.tff.de tdende.  iafontbid.n.3.  Feitnus  e.i.nu. 

i  ti.de 


Digitized  by  Google 


f 


TTMe  Edendo  J/ccuritk 

^tfJejiJe  inflrumintorum,  Bentuenutus  Stncc*       Tcrtia  declaratib  pcti  potcft  exct.i.$.ce- 

tn  trucl.de merc*tur*.p.2.n.6p.  And.G*ttpr*&.  terumje  vfuru.vbi  fcenus excrcentes  cogu- 

•bffru  lib.2.e*p.20.n.2.Z*f (onfry.a.ft.  voti.  curmonumctaffuaidpcictibusexhibere.  i 
K?*ppe£*  Totofxn*  decif  ug€.  Fcderteus  Senenfis      Quarto  lcx  noftra  temperameritufre-  Id 

tonj : p ,$(ufii dubium eji ,ziri* fta.Dectus crp.i .  tipit cx obfcruationc/./.^.^/sij.^^fiV^. 

dcprob*t.  maxime  !i  concurrantillaadmi-  <&,vt  fiquisvtiinftrumcntisvclit,cadepro- 

nIcula,quorum  duo  vc  neccirana  rcquiric  merccogarurcciam.pro  aduerfaparte. 
idcm  AndrcasGail,vc  mercator  homofit  Quintacxceptiopetipotcftr*/i.§/i»<X 

intCgr^opinioniSj&fcripturapcrtineatad  jfsd exktbenium. item l. qugd*m .jj de edendo.t. 

cauflarn  negortationis,qUod  lpdim  quoq*,  t%.exoficioff.detutet.rjrr*tiocin.difir*hend.L 

«xigir  Ioannes  hvi&cezinudyit.ed fietnUto-  treduur.rjr  t.Tt:ius.-.fj'.de*el.tmt.e*rvt*dtt. 

rem,d(tufirumentorumeiittone.%.nunc  viden-  cxqmbuscdocemur, refponfutn  przfcns-f'  il 

dum.ctrc* principtum  Romonu3confil.404.pro  nonproccdcrc,fi  inftrumcntum  iutc  do- 

d.  r utt  »  iuclnmn.2  Dectusd.cap.t.nu  50.  net  minncxhiberi  petatur, vd  cx  naturac»n- 

n%  tffi.de qutbus  Ute dffrtt Btnentnutus  StYuc-  tra&usinftituti,vtmandati>tutel£,pro  So- 

c*  d.tr*ti*t.demerc*tura.p*rt.2.nu.s2.tumje-  cio,venditi.Sed  ha*c  cxccptio  ndvidetur 

quent.  Deetm  dtcl.cap.i  nu.  jo.^ndreas G*tl  bencaccomodaripoiTcad  titulumdc  edc- 

d.ohf:ruat.2$  ltb.2. Fctinstsim c.2. dejitttnfiru -  do,cum cx huiufmodi  cdifto.cditio  no pc^ 

meneorum.nttm.21.  GuidoPupudenjUn  **t.6c  tatur,  fedrcfern  debetad  gcncralCjpnun- 

no.copiofiustra&ainus,^.//^/"*/»*/»/*  cap.  tiatum,  quo  conlhtuitur,  rcum  non  pofTo 

d:  pro  :*t.  tunc  non  incolorarc  ab  argenta-  compclli  ad  inltrumenta  cdcnda,  quibus 

rioad  mcrcatorcm  polfcinfcrn  c<  nlhtuo,  aftorfuaminteiHtonemprobctt 
quod  omnibiii  hoc  pene  fumiliarc  clfe  vi.      Sexrointcrprerationc f  lexnoftrareci-  ti 

deamusvtfiinicrpofitafidequidrnercen.  pito l fin*lihocno(irotit.(jrLpenult.jf.*dl.¥*l- 

tuf,tdctnrationibusadfcribicurcnr.  Suffi-  ctit*.  tftdeindc  &gencrah>quzdadccla- 

cereautem  bac  in  difceptatione  prxfum-  racio.defumracx  verbislcgisnoftra?,vt  iu- 

7  tionetn"j"mandati  coarguit/**',^*/  ncnpro-  dexcxoflv-io^fuofacercpoflfaillud,,i//«a  1$ 
htbet.  Sojf.de reg.iuris.  Uxjfn*tis.  C.  de fidtiujjd-  Jiituut  Dtmtni  de  Rot*  dectfs.ttt.de probat.verf 
ribusJ.velvniuerforum.fj.dcpiguortttti**tlio-  uutdomint.  Sed  hanc  dcterminationc  noa 
ne. i.Titi*nus./f. qnod cumto. I. quei ft  nolit.  §.  puto  clfc  vera\ vc  illam  apcrce rciiciunr  A. 
u'4t  ajfiduu  c*p.  certtfic*ri.  extra.  deppuituris,  tcu  Abbas  &  M arian.Socin.  rclati  a  Decio 
c*p.cumin,deconfiitutientbus.  Porro pro ful-  d.'..hH.j;.i\A~\\x\ cafibus fupracommemora- 

c  endacaulTa  cditioncm  dcfidcrantis,  ta-  tisautaliisiureexprc(fis,velinquib9digni^ 

IcmconicduramfjfficereconftKuumCi  tasiddcfidcret.puraf  fidocumecafinecul  14 

&ttnfcinhiCtpf*legenum.s.B*rtheiom*u*So-  p.\oeutorisimcnffentt*rg.Lfiquisex*rgen' 

cimts nu  i4.B*ldusnu.o.poH  Gutlelmum  Cum*-  t*rttt. %. finzli.ff.de  edendo. tt*  Aiex.tfin.nu.22; 

num,Dtttu*d.c.i.n.2i.circ*fntm.Felt»usn.t».  lujinhunu.s.  Socin.nu.io.eod.Romunus  nu.t?i 

cm*pnem.  vbiidcti.i  probatin  ibkme.  Atex*ndJfin*L 

Accipulegisnoftrardifpofirioadhucalia  hoctit.n  22.  Purpurat.»«./i/.  qui  hacfenccn- 

8  fmodcrationcm ex  t femtus.JJA edend».&  tiam  reccpciorcm  cxi fti raac,  Innocent. cup.n 
l.infriuitm.%.exJjis bouisff.dtiureffci.itemt-  deprob*t.  Spceulttordtinfltt.eeLt.  §.  vtdendum, 
).§.diuus.fod.titkO{\xod  quis  fiico  pt maurum  rtfl*tjtu.ii.verf.*lii*Mtem dtcmnt.  Dec.d.c.t.m 
rationum  vel  inltrumecorum  potcftacem  st.verffecunduseft  c*fust\\>i  ncduillocalu, 
facerecogatur,&  ira  eundcm  rcxtum  in-  quo  ofHcium  iudicis  cxfuberet,  vtinfpirt- 
telligunc  ibidem  B artol.  m princ.  Angcl.C*-  cualibus & cauifis  ablentium,  fed  cciam \n> 
Jlrenfit,AteX*ndcr,I*f>n  inprajenti  Ugt.  Abbas  diftinctcid  poiTc  i adiccm  faccrcdcprjcdt^ 
tnt.t.deprob*t.  Decius  n.i}.Soctnusre9.it2.f*-  catexcautraanobi*rclata,addcnshacfcn-> 
Untt*}.Andr.Gitt.pr*c7.obfru.Ubj.obftru.io6.  ccniiam  comra uncm. 

nu.  11.  idq}  intelligicur  ex  cauftis ciuilibus,      ScptimaigitUi  /i t  q,  lcgarariif^cc uliare  r j 

non criminalibus  d.L2.%.dium*  ius habet,vt  heredcm  cdpellere  poifint  ad 

Qux  dc  fifco  dicta funr,  cadem  Decius  cditionem  tcftaroenti//.c^/w.///.^/^/rAr 

ind.c.i. n.is. ejrfeq. transfcrtadcauifaro  Ec-  exhtbend. 1 2.Jf.de edendo.it* Aiextnd. lfnui\ 

cIefix,matrimonii,dotis,hbertaus,rai(cra-  n.7.S*lycet.nu.4,Fulgof.nu.6.Soctnusnus.Pmr- 

bihum  pcrfonarum.ftudioforum.&omncs  pur*tjtu.2j.  idem  tamcnSocinusidnegat 

cauilaspus atq;  fauoubilcs»  locuiuhabetcincxcplo, quod  heres ano- 
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tario  redemiflcr,cum  &  ipic  lcgatarii cadc  fter  cttlunmumd*nd»4teml.rtntn9n*m.  C.  de 

rationeidoonfequipoffit,  iuditHs.  dc  qua  dilceptanonc  nos  fufius/*£ 

Octauam declarationc hic inflnuat Bar-  *  .inf.de  iunturttnd proft.cai. dand. Ncc abl u r- 
tolex  i.dtffilnt* infr.de andtclftMt*uff*.Si c-  daciusintroducendt  ratio-j-  vtdctur,  quod  i* 
nimpoftmcam  folutionem  inftrumcrura  profercndisration»bus&auisinftruracn- 

cancellarumvelalias  inurtle  apud  tecflcr,  tis^quatquis  priuatim  conrecir,arcana  fuae 

*6  idfcondicercpoflum»  Scd  hzc  cXpofltio  domusaperirccogatur,  qnodinciuilc  cflb 

propricad ritulum decdendo no pertinct.  cdoccmurr*/..*.  Cquomedo & qntmd*. qn*r- 

Acccdit  &  aliaconfidcratio>qu»d  is,qui  UforsUb.to.  Necettquodnostorqueatco- 

tuncagit,abinitioreusfucm.  fidcratio  Canoniftarum  ,vt  Antonti  de  Bu- 

Nonamdeclarationem  profc-  trhjnnoctuttt^bbtuu  &*li*rumquosnfert 

quuntur  Alexander  nn.  1/.  Purfnru.  nn.  2p.  &fequitnr  phtUffusDeiiuscof.i.  defrobot.  nn. 

Socin.Lqui aeen/ire .fupn.h .tit .mtcrtio notabti.  jo. illum, qui  hoc modo  Yeritatem  iuppn- 

KjMirftltustnfuafmguUr.zjj.Daiuitn  c.t.ex-  mat,  grauc  pcccatum  contrahcre»  c*p.  i.dt 

trtt.de  fnbgt.nn.36.  Felin.nn.it.  qaod  fi  ex  re-  trimint  ftUfi.  c*p.  u  ttntem.  &  ctp.pnmum.  **, 

17  tcntione  inftrumenti  fargueretur  pecca-  qu*Ji.j.&c.fiftrt*>devfuru>  Et  hinc  etiam 
turainretinente,  &  aliqua  pr_efumtio  vel  dcnuntiationem  Euangeiicam,  qua  quts 
fides  eflct ,  reum  habere  inftrumentum ,  vrgeatur.Iocum  habcrc. cap.noutt.de tndtctu. 
quodhoc  cafuperdenuntiationemEuan-  Diuerfacnim  ratiocft  mcnticndiautveri- 
gclicam  edirio  poflit  pcti ,  *rg.  c*p.  nonit  &  tatis  fupprimcndz.quam rerinendi  inftru>- 
qu*ibid.fcrifUreUqnitp*nofmit.&*iti.  menla.f  quac  meraoriar caufla  quis  in  p  i-  ij 

Decimo  hzc  regula  noftra  vitiumfacit  uatisnegotiisconfccit,  vclquarapud  eun 

iniudiciis  communibus  vcluti  familia:  cr-  demdeprchcnduntur,curaliafcripramul- 

18  ciicundx,f  t.Pomftuius.Jf.f*mil.trci(c.Alex.  taarcana  continerc  poflint,  quar  tcmere 
n. 23. Pu rpur. nu. 33. q uam ui s  Aquenfls ic  So-  publicanda  non  iint,  aut  in  ea  conditione 
cinus  hic  male  diflcnriant.  nonhunquam  verfentur,  vt  cauilladi  occa- 

Vndecirao  non  procedit'noftra  regula  fionemno  veritaris  indagandat  przbeanr» 

in  caflbus,in  quibusferuiindominum  tor-  9.e$ntingit.dej!deinfi.  VndciIlarcgula,q«od 

ij>  queri  poflunt,  vt  f  pronuntiant  hnc  loco  quarad  vnumfinem  dcftinatafunt.nonde- 

LzTiZcW.ctrcxpn.Purpur.n.S-f-,  Birtol.l.2.  h.ttt.  bcan t  in  con trari um  rc  torqucn,  /. qnod ft- 

idemB*rt.U.$.Muus.jfdciur.£fcMisiuC\ib-  u*re*C.deUgib.&c.fn*U.devnb.figntf.i>qmt 

ioduftisnonleuisfadhuccxtftitfcrupulus,  Ug*t*.jfde*demtitntUg*/orumt 
quopa&odcfendercpronuntiatumnoftre,  \,£%  fcCUnd-i 

lcgisvclimus,cumccrtumfit,reumrccuGa-  ~  1 

renonpoflc,qjominusadpofitionesipfl-  m^^^L^^JJ^^j^ 

tn  6.& LpZn*i.  C.  dt  tur*mtnt.frofter  ulnmnt-  3  Anmdex*cmprtprt*m*nucenftrtberefjfnf 

tmtUndo.  4.  Jnterrog*tort*  mtj p*rli  aduerfefint  comrnumcad*  f 

Hasc  quiftio  non  mediocriter  noftros   /  0^omdicUinCMmbere,vtmtfrreg*termmtftr- 

Jnterprcresexercuit,&  dumfcfe  expedire  tmentmrtuant, 
»ituntur,haudfcioanmagi$fcfcirrctUnr,  4  ^f^^ntbtut^nntnct 

_...:J  i:  f  Lo»hrm*tnftnttntmTMrpMf*tttdtMdt 


vt  vidcrchcct  apudcundcm  Decium  dicl.  *  ^rSrfP^ 

W./^«.Sednecipfiusconciliationobis  $  QM*mfidtm*animt»trMrtfeU*nt.f 

fatisfacit,  cxiftimantisid  idco  accidcre,  •  %^tmertxn*ntmferfmmr^^trnmfr^ 
quod  in  potcftatc  adloris  fuerit  confitcri,  b*rt» 

aut  noa.  Probabilioritaque  fcntcntia  AI-  u  *  ™**"*r"d*tftrtumruftd  dcfittto,  eeuuu 
ciaticcn(eridcbct,qui</^/4i^.exiftimarl        *?f %mtr  cxtr™t"Pfrftn*<fiAtmJ*<:trt- 

11  tconfucradinearticulos  &  Dofifioncspo-  "  ^y^^^-™"» 

tius,quamiurccxccptis  iudiciipraepataro-  u  Exrr4 ^duudu, mjtrHu*tntM«U*tundeprtb4rim- 

riis,dcqutbustOtoritulo/^«l/<»r<g./*/i-  terextrMjuMtferfiiuu. 

rt  ftUtend.  inuafifle  1  idque  etiam  euincitur  13  V*BA mttr  tXtrMntm  ftrfium  rtguUrutr  MbquU 
excl.fnpecontingit.deverbor.Jigmf.i.&quto.  pr*tMdtcit<tdJrrre*  (defotnMm. 

quamuis  &  Iuftinianus  cius  auctor  poflic  l*  ^^^duerfio  Angth  &<jturMn*A *k«r*m m  h*nt 

vidcri,duminfingulistudiciisiuramenta  "  ^l^^Ji^^f^^^r^ 
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*7  Sffe(imaQtrum'mttr  tafdem ptrfinae  (ttratlttur  plicem  pcrfonam  fuftinert  ttoh  pofiecer- 

dt  ttu.qtttadordmationtm  wdicn  ftrimtntA  lum  eft.  c.cnm  nobU.extra.  dettfi.  rf  Lquifquu. 

u  TS^^*™*™**    •    -  C^.^>^.dcquarcal,bidift.nd,u.. 

•        Zcere  f  ^    mtiamfidmm-  s_d  qu^ftjonis  cft>  quis  dcfidcr4rc  poflir> 

i#  AchprobxaruimtertUtsperf***, ttqut mprimd  vthuiufmodiadacxhibcahtur?Etquidcm 

tn$*ntui,fidemregMl*riter tmpttrare.  nondubitamus,iudiceih  id  potTe,an  ycro 

*t  tsfnnonpubUcatistefiiHmdiiluftandumftt?  &IitigatOtCSaudicndi hn t,poftea cxlcquc- 

«2  DecUrMtioBartob.vttllndlotHmbitbeAtyfiviYunfy  mur.  Enimucro ad inueftigadam  vcritatis 

tn&cmmadvnHm&cH«d™finememd*t~  fidem  potcft  iudcx  appcllationisdccemc- 

*3  Cofiftonemmvnomdtcntfiukmtnaltotntneafdt  «.vcaaapridrlsinftMt^exhibetncar.ilrt 
perlonat  noctrt.  *  _    ,    *         _  .  .    .   ,  1      _    .  ,  ' 

^^mf^<&»«^nM«M-  VAuft*.t.Aproconfuitb.C.deAppe04t.idqcnzr* 

mnaheanmcederentnpoteft.  fubccrtapamaprc_fcr:bercinrerpotiusc5- 

Ftctnconfifiio,  ejutexcontumacta  locum  baberefi-  puKotiihbus^Gjti.iib./.Prdcl.objiru.  Ctjj.m, 

let.admHtetidanonesl.  j.cumfquenl.Scd  quc ftionis  elt.an interro- 

*  C**ffitr9e*r*t§rit**n ***  domino  in  alta  gatorja  fintedenda ?  Qua  in re,  nclongio- 

JSaHS.      1  cj  .jf?  rcsfimus,tftatuimusvnacuro  Alexandro  4 

*»  ySctsdete^atitudtcupdtmimpetrant  apuddtltqa-  ,.      ■  » /r     -      *    .  » 

l/  ^exlibendafnntetiamet^mm  demortuflo-  ^  n.4posJgIffam,SptCuUtoyfm,BaldumtjrA. 

cumfuccefpt.  tios,Dtcion.  19.  hJon.nu.s:  Purpur.n.93.  x^fndr. 

%f  Anhttgantibmetitm  aila edenda fint,, &tbtdem  Gailitbjjbftru.n.t.  M4rtntApArtt6.ttt.dtin- 

exaijft  difimilte  "Bartolt.  ttrrogtttont.n.ti.  Specul.intit.de  tefie.§.Umde 

1  ^Ondcbctalicnum  a  rationcf  vidcri,  interrogAioriis.tnprincip.  noncirccadcmco- 

J^N    cum  l.i.cautum  fir,  ncmine  cogen-  municanda,nc  malitia?  locus  prarbcatur,  fi 

durocircadrationes.velfcnptafua  in  rcm  contra  eadcm  pars  aduerfa  excipiendo, 

adaerfarii  cxhibcn  Ja,  hic  diucrfum  ftatui  audtentiaro  coramiflarii  vcj  iudicis  diffcr- 

vidcatur.Rat!ocniminpromtueft,q>c»m  rc,vel  etiam  intotumimpedircvclitcum 

coromunia  inttrumenta  id  poftulanti  edi  gtaui  dctriraento  aduerfarif,  atq;  tcftium, 

dcbcant,/./r*c*r4/orA/.idcmquomprobc-  qui  fruftra,  quoad  harc  controuerfia  dccu 

turina£bissqcumpublicafint,f/^c»^r4  deretur,rctinercntur,contralcg./fl«Wir. 

Itgejtem  c.quonitm  contrd.de probdt.  taquam  ififr.de  tcftib. ,tcm  cum  moleftadcfatigauo- 

comuniaexomnibuspropofiranon facile  neipfiusiudicis.cOius  officio incumbit iu- 

pctentibusdencgaridcbcant, /./.§.  tcrrogatonaad  cauifamtnonpertincnua,  J 
f.deedondo.  ejrd.t.quoni 
tcmta^afcriptura:»ct 
fu  pcrpublicam  pcrfo 

naturam pcrtincntcs.^.w^f Ugen.t/.Do-  ior dubirario eft, n6cifceas vulgandai.aii- 

rtell  n.d.drqum.huius  Ugis,itemUgugtfid.C.de  ftor  eft  Alciatushic»*.^.  vbi  id  reCepuus 

teindtc.  l.in  donatiomb.  C.dedontuomb.  cqno-  efle tradit  Romanusfing.tto.fuitinterrogd- 

nhm.extr.de probau  Hinccoll,gimus,pcrfo-  tusL*ncellotiu,Dtctue&Aqitenfis  reUti  dPur- 

namiudicispropriamanailiacxarantisno  pur4t$hicnu.94  AlexAndJnduth.iubmt4t.infr. 

.  fufficcrc,t fcd  cabcllionc,  qui  eadc  fcripto  tteiudtciis.  Feitn.  tn cdp. pertuds.  extrd.de tefiib. 

compIe&auir,requiri,/./«  fremdtm.  %.quo-  Gtidopapt  dtciftont  242.  Stephdn.Bert.confil, 

tifs.JfJtiureffci.  d.c.quonUm.dcprebdt.  Alber.  29S.  Ratio hscpotiflimura  confidcrari  po- 

inhtcnopd iege, n.+ po>i Innocentium, Specul.  tcft,qttod poft caufla: cohclufionem ad in- 

Utob.dtArena  dbeodemaUtgAtos.  Bald.  in Lprd-  ftrua,oncm  iudicis  ofFerri  Vidcantur.  Por^ 

ttpimm.i.inhU AUtem.infr.de dfPti. Cynuslre-  ro indubitati  iuriseft.inftrumcta hoc tcm- 

petitd,Jupr.dtEpi/c-&cttr.  &  ibid.  BArtotmejr  pore  produdla  a«ftis  non  annumerari.f.c*»* 

*bi.Ltnfr4ncjnc.quoniAmcotrd,deprobdt.De-  diUcisu.exlrd.dcfidcinftr.  Prauerea  iuscer- 

tiiAfinhAcntJlrd  t.nu.7.  Hxc  rcstamcnnon  tumcft&dcftnitum  l.reguld.tjr  t.error.ff.dt 

prohibct,quo  minus  vnus  cx  cpnfiliariis,  iur.ejrfAcli ignofdnttd  qtiodomnibus/.w^-  . 

roaximc,quireterchdariuagir,huiufmodi  ftituttontsjuprd.eodemtitul.  maximcautcni 

a<aa  cotcxerc pofllc  mandato  Principis  fui  iudicibus  &  aireflbribus  L2.%.fi  Affejforeh 

itiict^xcUXcme.Argum.l.quidtmconfuUbAt.ff.  ff.quodqmfawr.jlAt  t.hnmdnurtt  fuprA.de Ugi- 

dtreiudicAta.  ittm ' i.idem  vlpitnui.ff.de  exluf.  *«sr,cogn»tum  eflc  dcbeat,  maximc  curti 

tutor.ifdcrilegti.C  defAcriUffu,6pT%Cidis  per-  iurcht, fc fccundum  lcges  pronuntiaf uros. 

fona  ab  co  diftinSa  fi.c,  alioquin  iudice  du-  Uemno nouAm.inf.de iud.  (£uamuis  hicpr^* 
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fit{rriliceat,quodinfinuacarwf^.i5fc«^C<jfe  conftituunt  idcm  Alc.&  Purp.  Necalienu 

off.proconfiudiccs  quidc  Cales  elfe  dcbcrc,  hoc viden deber,cum euamf  inftramenta 

cVopcandu,  vthuiufmodi  fcientiainftructi  cxtraiudicialiain  nonnulhscafibusfidcin-  II 

fint,i*pctarnceofdc  planeignoratescfTe,  teratiasperfonasfaciat,vtin  inftrumenro 

vel  inani  opinionc  decepcos  labi  &  coccu-  depofici  conftau*  Ldeftderiumdnfr*  depcf/t. 

eirc V ndcquauisIafA/c n.(~Ztftn Lt.§.eden~  Hif»c  variat  io  tcftis  faliicatc  eius  coarguir, 

da.n.} .  (incdiftinftionepUtCCjillas  edcdas,  &  fidc  ipfiusdiminuir,  Leosff.  dcfaif.Fcitn.  e. 

neiudexexfalfisalJegacionib.circuuenia  exuffxqux^dt  tefttb.n.ip.Pantnm.ibtd.n.4.Alt. 

luxJ.Jtpraitor.73.§.Marcei7m./fideiudicJ.t.inf.  hic  n.42.  Pi x rcrca animaducrred um  dt,  q, 

fiexfalfisall.  ifiquupbrefjerit.ff  adleg.CorncL  licec  buiufmodi  acta  aliis  regulatiter  non 

.  ^,t;imcn  q,  illx  legcsmaeisdcallcga-  noccat,  tamrn  dubiu  non  cft^illa  aliquid  tt 

cionib' facti  videaturloqui,  f  naut grauace  praeiudicii 9\dtcxrc,Barr.htcnt2o.po0gioffm 

aflcntior  Purpur.^/i        Dcc.n.2o.  ld  Iudici  exhiberi.Caftr.nn.13.  Odofr.n.6.Ang.n.2.i<if.n. 

arbitrariu  elTc,  q,  ctia  fcntirc  videcur  Alc.  23.Aiy.n.ii.Decjt.4s.Alcx*n.v.idg.arg.t.here- 

n.p.  & ica  quoq>  Deciusaccipic  I nnoc.  m  <r.  des.2s.%idemfcribttff.familjcrctft. ite  l. us he~ 

per tMM.de tcftib.  vc  lcil.  podcracts  caufix  cir-  redttariut.ff.de  crim.txpd.hered.  Cctcru  pon- 

cumftatiisea(decdiiubeac,vcl  contra  de-  detadueit.f  Ang.  Alex.Iai  Felin.idcoca-  14 

ncgcr,cu  malirus  corum,q.  nodum  inlcir-  ii  intclligcre,quo  id  caulTar  couuind  a  aur 

p  >  quzrere,  &omnetergiuerfandian(am  connexitas,vtipfivocant,fuaderct./.y?Vtftf 

arripere  foleat.indulgendu  non Gx^arg.Lfi  patront.ffde  turetur. l^im & illocafu enaap- 

auk.%S*.ff.ieedcnd.Lmfu»doff.dcrcivind.cp  pclU'"!  p  >tc(\tj  aftntentis.ff.de  appeff.  &  ita 

maximcinrelligo,fi(cantmaducrrarn6cf  qucqj  hacd  jclaraiionc  iniclligunt  Birth. 

ft  fefcientiaconucnicnti  inftructu.  Rsliqju  Soci.i.*«.i.Franc*  Arct.».^.n?t;ancesillam 

cJl»vcdilpiciamus,f  c£  fidc  hiiufraodiacra  adpcrl<)n..splanccxcranea$p ertincte.Ad- 

impccraccfoleac.  Quaindeliberactonefe-  mitritf  icudchajcipfainfpcctto  etiaalias  1$ 

9  paramusexcrancosapcrfomslitiganrium.  dcclarationes,  fecundum  Cynum,Birtol. 
Npciflimaenimcictillaiurisregula.exfa-  Alex.  Corn.Iafon.Panorm.Fclin*iniocts 
ctovniusaltcriuscaulTarn  Icge  no  grauaci,  allcgat-s.lcilicet  cafibus,  in  quibusfcnten- 
i.t.ejrtot.tit  Cresintcr4Lmi.itaBtre.hien.29.  Ciaalus p  r  x  i  u  d  i cet,  irg. eorum q u.t fcripta  f»nt. 
Cafir.n.tf.Futg  n.6.Iafn.2S.Dcciusn.6.A!ex.n.  l.fed  fi poffffori.  %.Jin  ff.de  iuretur. deinde  vc 
i2.&ts.Cjnusn.s.Alb.n.tr.C*rji,ij.Rjm.u.2t.  non proccdac  in  his.quas  ius  incer  omnes 
Bdld.n.rp.ejr/ej.Ang.n.2.Fr*nc.Aret.  n.s.ghffa  facere  folcnr,  vt  fi  quis  ingenuus  pronun- 
in  verb.cxhibcri.Alc.n.sp.  nam  vt  acta  valeat  tiecur  Lingcnuum ff.deftat.  hom.  i tem  fi  quis  - 
c6traaltque,adminuscicacio  tpfius  requi.  ios  nadtuscitcc  ao  illo,  pro  quo  fententia 
ricur./.if  vnoquog. ff.de retndtcat.Ldiuui.ff.de  pton\imi2X*  ctztMheredes>§JdemJcribtt.ff. 
adopt.  HzCregulacamcn  pcrpctu  i  n on  ett.  famii ' ercifcuud. 

10  naquotiesnondccfFjctuiuris,fcddefacto  Hisitaenucleatis  videndumerir.qf  vira  16 
cotrouerfiafeft,  hicactaetiainteraliosfi-  habeant,fi  decfFcccu  aftoru  inter  eafdcm 
de impecrare folenc, Bart. hicn.12. Bdd.n.tp.  perfonas  quarratur.Hacin  quaiitione  fccfi- 
J$f.n.2S.Corn.n.i2.Fuigofn.s.Purpur.n  96.AU.  dum  glofTam  x\\cinvcrbocxmber't.Bart.n.t2. 
B.62.  arg.Lgfta.mfr.de  retudtc.item  cauomam  Cfn.n  3.  Bald.  n.22.Ang.n.2.  Iafn.tp.  Fulg.n.6. 
t$ntra.extr.deprobat.c.olm.extr.deverb.fign.  Jlex.v.i7.Dec.n.s2.ejr/ea.Corn.n.t2.  Satjt.n.s. 
adco  vcctia  vbiq;  probciixj.t. infr.deeman  Alb.n.t2.  PurpurM.ro6.  Aic.n.69.  diftingucn- 
tip.itberer.  ^fcnccntiam communc  cjTc cc-  dum cft,inccrillaacta,quepcrcinencad or- 
ftacurPurpur./^if  n.pS.vndt infert etiam Bald.  dinationeittdtciijVelutcitaCioJitis  contc- 
hun.tp.cuifubfirihunt  Ak.n.62.Purpur.n.to4.  ftatio,ad probacionem,vt tcftimonia 6c  i n- 
TStctus ff./^.vbi  camon hocincelligic'in  fide-  ftrumeta, ad  decifionem  vt decreta  it fen- 
iuilore de iudicato  f j  1  ui ,  v t  q ab  AIcx.»./-f.  tcnciat.  Primo ca(u idc Bart.& ahi  Doctor. 

„  &Iaf».^.inconcrariummouerentur,hoc  rclatt,quibusaducioPanormit.i»f.M«/i»i 

mododifcuccret,actatcotraprincipalem  euu.dete/i.n.t.Feiin.n.2.(^n.27.coticl\idux\xp 

reura  ctia  probare cocra  fideiuftore,vc fcil.  q,  ac>a hcis ordinatoria  cffc €t u  m ,  q  Iitis  in- 

contrailliltanquacxcuilioncfacl;a,dequa  Itantiam  relpiciaC.inalioiudicioetiam  ih- 

inlegciniiitff.de verb.obi.pcx\icx\\ti  polfi c,n 6  ccr cafdem  perfonas non habcac •,  Vndc  cl- 

vchuiufmodifcnrcntiadclcnfionefidciuf-  catio,hciscontcftacio,cauno,iuramcncum 

ierl  eripiac,  vc  Bildi  fcncenciam  aflcrcncca  calumniae^in  fecundo  iudtcio eciam  inftau. 

tari 


^k.dcEdcn<!lD.l»fecuh^  V©$ 

VaVi  ^^cht^g.VjiUtemortut.ff.iudkstfolHt.  Qnamuis  Decius  iioc  ex  co  iropugncr, 
Declarat  tamcn  idcm  Birc. d. n.tt. &Hkm  qutfdptiblicacio  non  yideatur  de  tubftan- 

{repztiBtrfd.*  22.Corn.n.ijMm.n.is SaIh.j.    tia iudicii,  c .t um.  l.&A.  cuius  fcntcntia r6 
r*lg.k.6.  vbi  camen addubtcac,  AUxau.  U.rp.  iroprobabilis  vtdcatur,  &  in  hanc opinati- 
Dtcitisn.ss.  vbi  tamen in contrarium difpu-  onem  quoque  conceciit  fiartol.  L  tum  Itte 
litJsJonlo.ip.Alc.hiclt.ys.Piirfur.k.ito. id  lo-  m*rfU4.ffjudjoU*i.& R0phtelCumdn.ikti.p4~ 
cu .w  noh  habcre in  his  errcfti bus,  qui  ma-  norm.in  e. eum cAuffim.de tefttb.  reigti tb ^AU- 
gisadcauflam  pcrtincanc.quamadinftan-  xsndrohienum.tj.  ne  tamen  exfufiorefer- 
,r  ciamf  hinccfre&as Iitigiofipercmta  infll-  mone  aliquid  abfurditaris,  aiic  iniquitatis  . 
tia  durar, gloffs in  i.properkndum.  §. r.  (jribi-  hafcatur, cx  cau lli s ,+  quod  in  ilia  pocerat  *•* 
d**;ultiDoftores  itcm  mala  fides  cx  tali  in-  ineflcduritia?,mdllierous.  Erenim  (i  teftes 
tcrprecarionc co ncracta, l.i. infr.  defrucl.ejr  ab haciuce fubtra&i eile n c, co r u m  aiTcr 1 1 o. 
ifr.rv^wyTprjelcriptionisintcrruptio,//}'/»*/.  ncsaucxorirate non carcbunt, org.Lfin.mfr. 
inf.dcprtfcrtpt.jo.vei+o^nnor.itcmc&c&txst  dcttftib.itemcop.prsfentsts.extru.tod.Bsrt.hic 
dequotn/.j.ififdeUc4t.  ku.i2.Bsidt4siC4ftrenfCornem,AUx4nd.isoioeuJ 
Ceterumanimaduertcndum  eft,quod  uUegstk.Cynmnu  j.AUUt.n.So.  Purpm.ntt.t2t. 
ca,qux  dc mala  fidc di&a  funr, <: en  a  decla-  qui  duo  idem  probar  in  diucarna abfentia.  ■ 
rati  oncmrcquirant.  Nam  liperrenunra.  Pari  rationc  li  ante  litis  conreftacionera 
tfonetn  mftantia  peremra  fir,non  vidctut  tcftesrccepticiTcnt^.f.^w*  c0ntr4.txt. 
idcm  probandurn  elFc,qnod  is,  qui  rcnun-  vtUt.nonconttft. 

tiac,videaturdefuomtedifriiicre,iccundil  Porro  dubiumnon  eft, quin aftis prio- 
difttn&ioncm,quamperfeqtiimurr'*jCf*/:/?  risinftanuz  in  caulTa  appcllacionis  fides 
foft^u4m.iep4clts.tU  Decsus  htc  nu  ytf.  Aiex.n;  accommodanda  (\ty4rg.Lcnu£dt  infr.de  .ip- 
17  fttglof &  BtrtoLsb  eod.  sddutlot.  Obfcr-  pefat.  vbtgUfft  tjr  DocJ.  Aiexond.  htc  num.  25, 
uandum  prartcreaeft,  vitium  Iuigiofi  non  foit B.ldum^Csftnnf.AbbAtem &  aIios l*fon  n, 

\%  ufficcrc+Tcro,fcdlolum  incerealdemper-  -znQuodfi  vcrotelccsnonaiudKc.fed  ab 
lonaslocuro  bzbctcJ.t.infoUUng.temffrM'  atburorecepcicifenc.quid  tumfieri  opor- 
Jcrift.Djonhicnu.ip.  teat  oftcndunt  J,ftn.tnfdetcft>b.tjrd.c4p.fr*~  1 

Scienduin  etiam  cft.Iitis contcftacione,  fenuu. 
fiiusCanonicuntihrpiciamus,nonfemper  SinAutteftiuaflertionespublicatzfinr^ 

15  a>ala«n+  rtdcminducerc,fedplerumq;etia  quidhiciurisfit  iamante  inlinuauimu$,& 
rcquiti a&aprobatoiia,(ecuhdum  ea,  quz  Bart.  quidc  hienu.12.  rcm  omne  inaliquot 
cxpoMrcxus1nnoftrotr4eljt.dcpr4fcript.p4rt.  conclufionespartitur&dirimir.  Primo,<£ 
2jnemb.2x.2jt.4s.  Dcinde  noiat  Alcx.  b  tt  caliscfTeftusporrigaturadahS  inftantiaro. 
ts.tS.posi  Mdum^Hoflitnf&lo. Andre*s h Ui  u f-  Ltum 4nte4.inf.de retept.twbit.cc4ujf4m.de ttft. 
n)odfeftc&umnonhabcre,fiablblutiofe-  Ltubemm.inf.de Uber.t4up.Scd  hanc  priml  • 
quaturproptetlibelli  incptitudincm,<rg/.  aiTcrtionemidcroBartol.ttamoxdcclarat; 
Bebists  MiriHtu.jf.d: pAtlk  doiAitb.c.dtUelue.  vtlocuhabearifi  vtrumtpiudiciufad  vnu 
ixtr.ieemt.dr vend.  1  tc cx auct on ta cc g!o !fx  &eunde  tine tendar, cui (iibicribut  Corn. 
inl.fi j>iter.infr4.nedeft4t.dejunil. poft quin-  nu.ij.&i+.Fulg.n.f.Decjt.f^.Purp  n.i26Atd 
qy\cnniii(}uxniurtttemin...inf.detitucon-  calcm  declaracionemimptfgnat  Alcx-nd. 
ttft.  Purpurgt.hicnum.if 7.  q«i  tamcn  illudin  hicpgtl BAid ejrCyn.n.20'.  o^nimirum  regula 
caulTa mala*  fidei nonadmittir,fi probatio-  intelligenda,  quando przcedens caufia fie 
ne^vcl  fimiliavulncrareipfius  confcienti-  iehabetadfeeunda,ytlenrentiainvnalata 
am  potuerint.  pariatexccptioncm  rci  lud  ratar  inaiccra. 

io  Q^iridfi  trac*ceturdcadcistprobatoriiSi  Scdfancmeoiudiciolcgesallegar^talere: 
& qu.xratur,an didis tcftium m alia idftan-  ftriftionem nopatiuntur.  Accedit ,q, ha?c 
tiaaccomodandaiit  fides,h»ccafudiftin-  reftncliovideatur  cfls,aut  §  proximc  ac? 
guicur,anpublicaca*finc an  min',hicenim  cedereadvnaexquaiuorcowlufionib.ipfi9 
fidcmndnimpetrabunt.illic  vcroaliudjp-  Bartolitquasvtieparatas^ppofuit.Retenti 
bibit\ir,(.gefts.jf.de  rtiuslic.4Uthent.4t QU4je~  igicur haccdnclufionc,  rccipict  cade  non- 
n\l.deprobat.tttm cprsjenf4t4.de teft Lfai.ff.  nullas  Jimicaciones,  vt  fi  tcftcs  cxaminad  : 
tedjtt.it 4 B4rtol.bun.i2.B4ldmn.22.C4ftrcnf  finrin \ud\€\o(umvair\o,vtc.venkns.txt.eU 
nu.14.C0r.nu .tj. S4lyc.nu.s. AUxAndjiu.2f.ejr  tefttbm.l '.4 dtuoPto.% Jifuperjf.eU rctudte.turxc 
fsgim  uiu  Ftitn.  tn  e.  esujfm  aust.de tejt,uu.if*  icpctcdi  vidcantui>  d.t.vcnttntM*  Akxemd. 
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nu.29.Ufin  nti.22.  Purfur4t.nu.i)6.\-AUi4t.  Soc.jeniorconf.r22.num:Stib.4*  Ruinnsconf.rp. 
n.Sj.  Altcra dcclarario cft lsfonuuu  22.Hr-  nu.S. Ub.s. Msfcsrd.a\concL34S. &nu.jf. \ bi 
purst.n.126.  fi  adain  aliainttantianonVcr-  aliosallegat,&quafdam  eXccptiones  pro- 
botcnus.iedreiplaproducantur.  ponit.hanc  aflerrionemlocuraOohhabe- 

SecundacoclufioBartolicft,quodqui-  tein  fi&a  confcflioncfqua;  au&oritatcm  aj 
bus  in  pcrfonis  hoiufmodi  afta  erTe&um  iudicisvindicet,vcluti  fi  pronuntict  pofi- 
habcnr,ad  eaetiam  porrigatur  caufla  pro-  tioncs  proptcr  cohtomaciam  pro  confcf 
h*t\or\\s>Corneushtcnu.T3.Isfinnu.2t.Purfut.  GshibtndAS.4rgum.L2.§.dumff  deiurefifci. 
m.i2S.Rom.nu.27.P»nortn.tnc.CMujfem^u*<U  Tcrtio definiturbatcehuntiatio  fperfona  2.4 
uJl.n,i.Fctin.n.2t.  aaoris.vel  rci  principalisv  tfam  fi  procura- 

Terriacondufio Bartoli  quoq;  iaraan-  tor idfecerir,ncgantil)am  locum  haberc. 
tca  praecepta cft,quippe qux  petatur ex Lfi-  AUx.n.26.  Purfurst.  nu.ijS.  Msfistd.  d.  concl 
nsLinfr.de  tefiib.  dc  qua  rc  Dco  volcntc  fuo  34S.nu.20.AUUt.hicnu.Sp.  qui  tamen  ttu.pt. 
lococopiofius»  excipit  cofcflionem  pcr  nuntiura  fa&am, 

Quarroidem  Barrolusconcludit,  quod  cum  roxipfius  voxdorainiccnfcatur.Cw/. 
fi  ad diuerfum finem agatur, tunca&a vhi-  Lfin.%.quidobferu4r. infrJeiurciur.proftcrt^L 
us  inftautia;  in  alia  fidem  non  faccte.  Qux  Scd  hic  quidam  fcrupulus  exfiftit  ex  l.  cet- 
opinio  in  his  cafibus  proccdit,  in  quibus  tum.^.ftquuubfinte  ff.de  confifftstitem  l.finff. 
fcnrentia  proptcr  finis  diuerfiratcm  prae-  deinterrog.iniurefsc.qux  dtclzvitiuhotiit' 
iudiciumnon  pittrtt,  Lvindicuntem.cum  L  nerc  confcflionem  a"bfcnte  parte  fa^am , 
fiq.ff.dttutciton. idcp Bartolushic nu.12. de-  quadccaufia Kominus  hunu.2s.&fiq .bcc 
fer\d\tArgam.caf.venient.2.extr.deteji.Bzr-  qu*fcripGmusintclhgcdadcillis,quipra:- 
tolo  fubfcribunt  Decius  nu.  62.  isfin  nu.it.  icntes  in  iudicio  fuiifcnt.Sed  cum  Alcxan- 
Purpur.nu.!j2.^lct4t.nuJ2.Corn.nH.i.;.  v bi  drohu)n.2SMifc2tdod.concL.34S.n.4t.ittm 
cxcmplum proponit :  fiin  vnainftantiade  titfdtmctncL34S.nu.jr.  ejrjeq.  rcfpondera 
matrimonio  quaJratur* in alia  dc  lcgitima-  pofliimus,  fufficcrc,  fi  a  iudicc  vclalia  per-  , 
tione.  iona  nomine  ipfius,cuius  intcrcft,acceptc- 

%i    H  r c  d c  cc i b us, (ed  an  idemffit in  con-  tur,de  qaa  re  n  0  s  cUmulatius  (bripfimus L.fi 
feflionc,  Battolus  non  edificrit.  Ceterum  foHqunm.inf.de psclis. 
Baldus  nu.24.  Vcc.nu.62.R0m.n  26.  Al-x.nu.      ln  eadera conditiOneeft  iu dex,}  atteri 
26.Purpur. n.ris.  AUistjiu.S6.Mcrftl.ftHg.sSo.  cauflamfexcutiehdam  comiGt^uth.^dhtc. 
Guido  Pnpx ausfi.2s4.pro  reguh  tradunr c6-  inf.de/ud.  Nam  a&ahocmodojpdu&aim- 17 
feflionem  in  vno  iudicio  fa&am,  ih  alio  petranr  conuenienstcftimonit  pondus,r. 
procedere,  Liubcmut.tnf.de Lbtrsl.  csuff  l.ge-   tsufftmqut.it.  exf  detefi.ejrLiubemue.C.deU- 
nersUter.  infrg.  de  non  num.fecuu.  fiue  coram  bers/i  cauff.ejrd.suth.  sdhsec.  Cde  iudtc.l  ne  ciuf- 
iudice,fiu5Coraraarbitrofa&ura  fit,i«M»  fus.C.Je sffeU.cdudu.de eUd.ldc  deniqjpro- 
sntes.  infir.  dereceft.  urbitr.Gut  plenariO,fiue  bari  potcft  in  iudice,  qui  in  dcmortui  locfi  ' 
iummanoiudicio  fit  aelum,  csp.  finsL.cxtr.   fuccclfit.  Na&  huicfactacxhibendaiunt,  18 
derefitt  jfoltst.  Decim hic  nu.62. Purfut. ^jiU.  cum  n on  vifis  a&is  fif  cauflx  meritis  haut 
LMsrftl. &  GuidoUcitsUegstu.  FeUn.tnc.  dem-  iittpcrptnCisJ.hdC4Utem.  §  /. exquib.  csufjfs 
fue.de except.nu.6.  Msfi^rd.  concLs^S.  num.p.  infofftff.e4tur.c.n^C4ufpu.inf.de4ffell.  tanqua 
idemqueetiam  locum  habereincauflacri-  ccccus  de  coloribus  vidoarur  ludicaturus, 
minah J.interdu.§.r  defurt.  Alex .  h:c posi  BsL-  t*nt.  LfroUt4m.  infr.de finttnt.ejr  interUcut. 
dumnu.2  6.Decws,Purpurstus_AListi*slociisl-   omniUmiud. l.fistuimus.  & l.ftstuts.  defenten- 
Ugstis.Abbusinc.tt  fi dtrtci.dt tndtuts .nu.i +,    tiis  ex.ptr  recttsnd.  Ei  quamuis,T</ ^flcistus 
ftUn.nu.r2.M4fi4rd.dMncUif.34t.nu.t6i  srg.  hte num.so. commcmorat,  rreq ucn ti us  ad- 
l.locum.  %.fi quis.ff.  de  tsbulu  exhibeudit,  qua  miflum  vidcatur ,  quod  noUa  iuris  produ- 
inre  tamen  videnda  eft  diftindtoBartoli,  &ioneopusnonfit,quodtamenconfiliura 
l.prstor.  § .  hoc edtclo.jf. de vt  bonor.  tofu  Ad-  cft, vt maioris fccuritatis caufla ld fiat i cu m 
inittit  taracn  hocpronuntiatum  ccrtasdc-  fucccflbr  vcriiimilitcr  ignorarc  vidcatur, 
clarationes.  Etenim  h x  c  contcflio  in  prx-  qudd  coram  priOre  iudice  geftum  h"  c ,  ar- 
14  iudioium  alicnum  cedere  f  non  poteft ,  /.  gunt.  L  qui  inuiitruui  42.ff.de reguL  iuru.  Hn- 
f4ncimus.ff.defeenu.LfinJnfr.de uceufi  Secun*  dc  ctiam  pcrcmroriuna  coram  priore  iu- 
doobfcruaruntBald. *«*.?(.  Dec.nu.64.RO'  dice  intcrpofitum,  to  niortud  a  fucccflo- 

n  zcucrwptomv\g*t\ixledic7umff.deiudic. 
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Ha?c  4c  iudice ,  an  Tcro  litigantcs  id  poft  u-  *•  Qui fm  tl  libtUum  mendduit,  ftcunde  iiludfdcere  n» 
*9  larcpoflint,-}-  controuerfiacft.  Diftmguit 
enim  Bartot.  num.tjtnct  abfcntem&prc- 
lentem,vtcxiftimctabfentiquidc  redeunti 
adtorum  facuitatem  ricridcbcrc,  ndautcm 
prsfentijcamqi  fcntctiamdefendit  Angel. 
in U.§.cdttu>ncs,jf.dc edendojafon  in hac  Lnu.it. 


pettritMdttu du&oribus  &  drgumtntu. 
zi  CentrdruftnttnitdduQerestyrdUtnes. 
xx  Prterftnttntta  ab  autiert  tenfirmata. 

13  Emtnddtiom  lotm  non  tit> ft  quU  bot  modo  ius  fmel 

quajitum  auftrrt  vtlltt. 

14  Confcfeionm  tn  ItbeUo  faclam  pratextu  emendatto- 
nu  quu  reuocdre  non  peteil. 


trgumJ.de  du,§.fin.jfyui/atudar.teneantur.Scd  1$  Imereffeincduffdctnftptouifinterverbaenuntiatitta 
inhane  obieruationem  meo  iudicio  non_» 
immcrito  animaducrtunt  Fu\gol'.nu.2.Paut. 
Alexand.  numJ.  Deci.  num.ja  KyiUidt.mm.46. 
quod  fcil.contumax  non  dcbcat  eflcmclio- 
ris  conditionis,  quam  ille,qui  huiufmodi 
culpam  non  contrax  itj.non/clum. jf.de  naxaL 
afttontb.drt./cruutjf.quodviaut  clam.  Accc- 


O-dtJpoJtttud,  vtbacneceitnt,iUa  vero  mintu. 
tf  Ctnftfiitntm  tta  qutm  reuecarc  ptfjt,fi  doteat  de  cr~ 
rere. 

17  Emtnddtio  non  hdbtt  locum fi  tUa  qut pofiea  m  Itbel- 
lum  tonftruntur  jitb  prtert  attioue  tomprebmdt 
nequednt. 

2%  Htrtdm  non pofft  temgere erreremfutprtitfforu fe- 
cundum  multos. 


tLpracipimWycircaJin.indiftinilc 
fintconceptavllasq?  confirmct  < 
tydcfidcinjlrument. 


Seq 


mtur  lex  tertia. 

S  V   M   M    A   R   I  A. 


I 
1 


Dtfficultatprdfentu  legie. 
Ad 


dit  quod  lex  noftraitem  /.  t/upr. lih.  t.  <vt  Itte    U  Ideminptrfendproeurdtorit. 

30  Anmadntrfiodu(iorUtnvtrdmq,propofitionm. 

31  Qui  tonutntt  aduerfdrmm  dpudtdlm  tudttm ,  qui 
ntfidcctrtu  tdufiu  cognefttrepottjijtpoftta  hbclii 
emenddreaut  mutdre  nonpotertt. 

ji  ln  tduffd  dppeUdtitnu  nontfft  locumemcndatieni. 
3  j  Quomodo  mteUigendumjit  rejponfum  turit ,  quvd  » 

dppeUdttonepofitm  dedueererm  non  dedudam. 
3*  AppeUantem  pofft  mendare  libeUum  dppeUdtonum 
dntt  littm  contefidtdmjnon  tdmen  ItbcUum  pnmx 
infidntu&rattenesdiffertntu. 
j j  Quando  tudex  ex  ojficio fuo  lUudptrmittere  ptttil. 
pofitii  36  Exdminatum ftcundum  Itgk  nefin  mcmbrum ,  ;i 

$    Argumtntd  tUtrum  qui  putant  libeUum  mendari  litmtonteftdtdmemmdattenilotumnencffe^d* 

ptffevfoddtpfdmftntenttdm.  ditu  audonbut. 

4    Argumenta pro  parte  centrana  qutd  emendatie  &    37  An  fuffrdgetur  cLtufula  ,falut  iurt 
mutdtio  non  ctnctdatur  nih  vfaut  ad  litutontt- 

I  f  t  B  ►  >*  1  r  9  w  ' w  w  w  wrw  »  *—      —  ——         wwwww     WJ  T  " —        ww^w    www  ww  wwmw~  w 

/*  *^  ^  ^  &  fiftft  • 

j  Dtjltn-rtit  Barteh  in  vltimam  ftnttntiam  ttmtden- 
tit,vt  antt  litm  centtfidtdm  btc permtffum  fit, 
pejitdvtrononltttdt. 

O     iJljptuiitu  ctriapTQvotTivnfm  rjmiw  myihnuwnu. 

7  Applicdtteprafentitlegu. 
t    A  fvrmulu oltm  non  lituifft  rtccdtrt ,  &  quaudt  iUa 
fubUtdfint. 

9    SuUatd  cdufipr*btbitiw*u  di$tfimnm  gtnerdli* 

ter  inteUtgenddm  effe. 
\o  Stnttntia  libeUt  ctnfermit  effe iebtt. 

II      Nttw  pfffwMwttwOfftdtwf^fitptf  Tw\w\d%  i^iidt  ItwiitlX  flCTl  C0~* 

gnoutrit. 

tx  todktsddtotntnptjfcctgnwfurtmtcdufiunifiin  qut* 

bm  nomtrtdim  conftttuttfmt* 
#3  Qtum  iutdUftum  habtdnt  bae  verbdjm  dicentuftr- 
mitntaquitati 


nuendi. 

it  Yiotdtaftnttnitd  Baldi  extfitmantu,btc  verbd:  fdlui 
mtbturbitrtoaddendt  &mtnuendi,tmenddtiout 
lotumfdcere. 

35  Emenddtioni  &  mutdtteni  lecum  nen  effequdmuit 
pdridduerfdeenfentidt. 

40  CauttU,qudvtidebtammdduerfarie  inmendatit- 

nmcenfentiente. 
4.1  Emtndanom  non  effe  lecum  poif  litem  centtfiatam 
contragloffam  &  nonnuUos  altos. 

41  atou,q*tbcredttatemtnfolidumpetttrit,pro  parte 

poftta  agtrtpofttt  &centra. 

43  lnteUetlml.A.ff.depetit.hertd. 

44.  Anfiquu  tnpetttione  beredttatu  generaiitercontlu-1 
dat  &  certam  rm  defignet.poiha  addendt  tm  ba* 
beati 

4/  Autteres  qui  negatiuamfententiam  defenddnt. 

44  AuStores  centrdru fenteniu. 


14  Dtldttt  ei ,  tentra  qutm  hbtUut  mcndatur ,  dandak  47  Vlttmd fententu  conftrmntd  &  ratienes. 

tsl.  48  AnltbeUmmtptuiposihtucontefidtitutmmenddri 

1/  trdtercafuntrefundtndatxpenfd.  pofitti 

16  An  bdcdefinitie  ftmper  Itcum  bdbeat,addita  difttn*  a)i  Vidtttu  cenfiderationn  an  ItbeUm  ineptm  antt  vtl 

OiautauStoru,  an  rcm  ob  cmeddttoutm  infiruciut  poii  Ittutonteftatienmmtndetur. 

tfftnonpotuerit.  te  Hotdtd  a  multu  tradttie  Bartoli  tn  propofita  qua- 

17  Expenfa  non foluunturftemnit  tmeritat  ceffu.  ftienc 

18  Qiumfigmficationmbabtanth*cvttba:ediitiptr->  fi  DtftnfiotmfdtmBdrtolicttmcmudiftin8iene. 

pttutmonttauLWitdi.  Si  AndeUbcUemUeveEitgdl  exfeluendum  fit  fi  fldtutt 

/9  Si  aSori  certum  tmpmprdfcrtptum fit  tntra  quoda-  comprebenfum pondmm,vt  de  omnibm  ItbeUit fol- 

Qtonm  inftiuidt ,  poftca  emendandt  &  mutandt  uaturi 

UbtUtpettftatmnonbabtbtt.  53  AMpefttnudutttntlibth^ 
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2o6  Commcnt.  Pctri  Gilkcnii  ad  Lib.  1 1.  Cod. 

S 4.  Vofi  litem  conufidum  nt  in  dccefforiis  quidem  emen-  lk  im  dtit  &iufiiium  dimtntfirdri,iefeftum  c§n* 

daitoni  locum  tfit.  clufunis  fupplerepottsl. 

ff  Argumentaquibushacaffertiodefendatur.  pt  Verbum  conquertndt  vtnLctndufionit  babere  vidc- 

f6  AnfruftmcumcduffapnncipalteodcmlibtUopttipef-  tur. 

funt.  91  Anafttonis tdiitoinltbtW1conceptiontntctff4.ru fit. 

j7  Exccptionescircdprepofitumdxiomdquodposllitem  9$  ludicunomcn&cerudtfignatiotnltbcUoetumtxi' 

centtftaum  non  fit  tmtndattoni  aut  mutmonit  gitur.  v 

addiu quadrtmtmbri dtftinftient.  9 4  Traterea nomen  & cognomtn dftorii  & ipfimrn. 

/8  QuainlibeUocriminaiintceffdridfint.  95  Exquibusfubfiantialu  libtUt  trimtnalu  drfinitnda 

79  Quartquirantur  tn  libcilo ciuilti  fint. 

60  In  emni  UbeUo  ciuiU  cauffa  ntctffario  exprimendd  96  InltbeUociutlinuUamconiittonempene  fubftaniu- 

tft,  .  umcenferi  quamfaftinarrattoncm. 

#1  An  fuffiiut  cauffam  proximam  comprcbeniiffc,an  97  Differentiavtrum  circa  ca,quaad  fubfiantiam  li- 

vero  &  remota  defignanda fiti  beUt  reqtttruntur.omittenio  aut  narranio  quis  er- 

Ci  Communis  ioftorum  itfitnciie  in  dftione  redU.  rorcm  tommtttat^ntdum  tn  cauffa  crtmtnali  fci 

<Sj  Quidiurisjitinaftitntperfonali.  ttiamciuili. 

64  ResquapttaturinltbcUedefignandatsl.  ?l  CauffamtnlibelloexpreffamposlUtiscontefiationem 

fc  Difttnftiointeriudiiiumvniuerfale,gencrak&fin-  mutartuonpoffc. 

gulare  m  tauffa  dtftgnationis.  99  Anrts  pettu post  litk  conteJUtionem  augeri  vel  mi- 

66  Qua  fint  iudicta  vniuerfaliai  nutpofitt} 

67  In iudtctovniucrfaUrcs,quapeuntur,ncceffario  de-  100  Diffenttcntcstnprepofiuquaftionedoftorumfcntcn- 

fcribendanonfunt.  tia. 

tff  In  generali  iudtcto  resin  libeUo  Jpecialiterexprimen-  »1  Cum  quanufirupulofitatc  olimforntula  iuris  com- 

das  non  effe.fed  tamcn  illud  m  proftcuitone fecun-  pofitafuermtl 

dum  muUesfaciendum,  vt ftntentu  certa  efftpof-  101  Verba  Ciceronisy  quaad prafentis materia  iliufira- 

fti,  ttontm  ptrtintant. 

69  Contrartaaltorumopinto,quodntdumltbeUmfedet-  /oj  InfignislocmMariiVitlerinidefermularumconct- 

iam  ftntentu  in  bumfmodi  iuiiciis  gciuraltter  pttone. 

proftm  pofitt.  104.  Per  tonfiitutionem iiui  Zenonis  iuris  iurttttm  qua 

lo  Confiltumauftoritinpropfitaqudfiienc.  plm  pettntts  tauffa  mulclabat  ,  mittgaum 

71  sententumgeneralemreftringiaiprofecutionemfa-  tffe. 

tlam}  105  QuocafubafitictreSeaUegantur} 

71  Iuiiciumvniucrfalea  rebmfingKlartbw  plerumqut  \o6  $ublatditJJicultasquafeofferebatexl.fiqudniojn- 

dbftrahitur&infolomttlUftuconfifterepottfttd-  Jradedilat.tumfimilib. 

liui  auttm  in  iuiitto gtntrali.  107  Qttatuor  cotunftim  defiderait  vt  quis  infiituu  tauf- 

7j  QuomodotcsfinguUradefignandafint.  faufturaafficiatur. 

74  In  deftonattone  rei  nomen  comptcdendum  tfft,  lecum  »0  S  Cauffa,  quare  Ztno  &  Iufttnianus  clementius  cum 

&  duos  vtctnos  proximos.  iUis  agcndumptttauertnt  ,qui  mtnm  ab  tnitto  pt- 

fS  An  dtfinitnda  itum  ftnt  quatttatts  rei  qu*  petd-  tierdntqudm  tpftsdebebdtur. 

xuri  »09  Differcnnatnter%.finmmm,&%.fiquisaltuipre 

76  Satiseffefirctiudefcribatur,vt  inttUtgi  pefiitquii  aU»,Infiit.icaftton. 

peutur.  1»  Anfiquispofteddliudpredltopeut,deceredc  fuo  er- 

77  Quarationcresmobilesicfinieniafint}  roredebean 

7#  lurduttcircd  dcftgnationem  qudlitatum  aiiquand*  m  Quidturisfitficircdreiqudliutcmquidmuurcdut 

fubuenitur.  emenddre  vetit. 

79  Ex  caufiu  emergenttbm  citam  incertam  petitionem  111  InnUeftus  l.  tn  ddiav,  $  fi  ictrafta.ff.  de  ntxal. 

sdmitteniam.  aftion. 

8 0  Comhiio in  omni UbeUo ncccffaria  tH.  1  ij  S i ex qualitatk  emtniationtmttuito aftionis oruc 
8(  Tdtuumitltiuitxctnferi  itbtt,  qui  aliui  itcernat  turnontffeemeniationilocum. 

quam  petintm fit.  »4  An  pofl  litem  centeftatam  ea  qua  in  libetlo  obfiura 

8 1  iJarrationtm  ItbtUi  a  cenclufione  reftringi.  aut  ambigua  erant,iectarart  pofiint. 

8j  m  crtmtnaU  accufatunt  conclufionem  neccffariam  RJ  IncwUtbmhutufmoiiieclarationemvfaaitauff* 

nontffc.  conclufionemaimitti. 

84  ComlufioinBtUo  trimmalituncnectffarutslqua-  iif  In  criminaUbm  obfcurm  aut  dmbigum  Ubdlus  rt- 

do  iudex  limiuum  iurisdtftioncm  babet.  fpuitur. 

S<  situdtciumapudprinctpemdgitttur  contlufio  ntttf.  117  UbcUmobfcurumttumincduffd  ixutlinon  prece- 

faria  non  eil.  dtre fi  rtm  ie  obfatriute  conqueftus  fit. 

%t  iHtaufiisjpiritualtbusquoqjConclufioremiititur.  118  Ntdum  ftccuUttr  fei  niam  gcneraltter  excipi 

#7  An  in  caufiis  in  qutbm  agiturfintfigurd  iuiicii ,  cen-  poffe. 

ctufiortquiratur.  "9  AnhactxctptioiuitciumnuUumconfiitUdtlcumi^ 

88  Quidebtintattnremcdiorecupcrdndapoffefiionit}  fiinfttont duftoris. 

89  Inexccpticneconclufiontmneceffdridmnoneffe.  n»  Tortrd  &  tdttttld  qua  cxctptpofiit&folcdt. 

94  cidxtfiuUfdmuris^etmfibtfupnomnthm&fingti'  ui  Quii  ittris  tribudt  vfitdta  apui  prdftuot  tx* 
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ceptio,qtioddicant  fefe  ebitcerc  generdtu  contrd 

libeUmii,  nefyfltmto  qutdquam  agnoftert  velle. 
1  ix  Quid  tutu fit  ji  aclor  propofita  exceptione  quod  li- 

beUmfit  obfcurmjntcrtm.&cpetatlocum  ebfcu- 

rttatu  defigttari. 
125  ludicu  officio  mcumbere  vt  ItbcBum plane  tncerrum 

rctuut. 

U+  An  1  u u't .v  cx  effii  topjrtibustn lungerepofitt »  Vt  tjltd 
obfcurd  aut  ambtgud funt  plantort  mterpretatto- 
neexpedtant: 

nj  TruHm& tdgcnmaccefforiaqua  pendentctudtcu 
cedunt poil  litem  conteflatam  pett  pojfunt. 

1 16  An  quis poH  htem  contejlatam  dttrahere  de  fumma 
petttaatiqutdpofiiti 

IZ7  frror  nojlrorum  tnttrfrttum  in  ffafentt  injfe- 
ttione. 

lii  ActtomeptepropofitapoHlitisconttfiationtm  mu- 
tarifottsl. 

W9  Ittm  iuru  tfl  fi  litu  tontejiatio  vitiift  facla 
fit. 

ijo  Quaincontinenti  poH  iitis  contefidtienem  fiunt, 

quodammodo  tnijpc  dttuntur. 
131  Verba  ItbeBt  tenort  fententi*  ftrfeutrantt  txfoliri 


132  St  ftr  errorem  aliud  proalio  pctitum  fit.fubue- 
ntre  quts  fua  caujfa  pottnt,  modo  dt  errure  do- 


133  Anrem  txcepttonem 

emeudare  pofitti 
l}4  QuidfitmutareiibeUumi 
jj;  MutarilibeUumpojfcvfaadlitucmefiationtnhvl- 

tertm  non  pojft. 
i$6  Exccptionts & declarationes,  qua  buic materu  com- 

munesftnt  cum  emendatione. 
1 }  7  Excepttones  aliquot propru,  quarum  pritr  tH  mu- 

tationi  iocum  non^efi  rattont  eltttionu  alu  a- 

tlioneiperemuftnt. 
138  Quicerticondictionemtnftituit,poHeafamofam  a- 

clionent  mouere  non  poteit. 
l\9  0*}  fittnmaum  agerc  ceepit,poHea  ordinario  iu- 

dtcto  txpeririri  non  poteli  tx  conftitutwne  Spt- 

\ao  An  itx  nofir*  torrtSl*  fit  ptr  authtntic.  qui  ft- 
mtl,  infra,qttomodo  &  quando  tudtx.&  auctores 
quiiddtfendant. 

141  Qontraru  fentcnti*  auaores,qua  mox  tmftrma- 

tttr. 

142  DifiinaioBartoli  inquaftionepropofir*. 

14)  Quem  rtnunttando  tnfiantu  acium  <y  caujfa  a  litt 

defifterepojfe. 
14.4.  Sujfrendendum  iudtciumad  tempmnoneffe 
/4  5  Nmo  inftantu  tantum  renunttarc  fottH  vt  altam 

cxcademcxijfartfuftttet  mfifnor  caxff*  mtpt* 

effct. 

1+6  Anvmaaunirenuntiandoalum  tx  tademtattft 

rtfufcuartpofiiti 
147  Qutd  iuris  fit,fiquis  pritno  Erjttm,  mox  Sticbum 

ferat  cadem  aclions  manente. 
i+S  Sititcntu  Odojredi  tn  propofua  qutfttone  cjfe  rt- 

mntutioni  hcum  molo  pcrjtcit  renuntut,  & 

in  profequcnda  alia  aciione  moram  non  fa- 

ciat. 

149  Caujfa  criminales, 


in  SCTurpiBianttm ,  mutari  in  libtBo  non pof- 
funt. 

ty  Sublata  dtfficultas  qua  mouttur  a  Vurpuratt^ 
quod  cauffa  trtminaitt  conclufionem  non  rtqui- 
rant. 

ift  InttUttlm  i.  accufaturm  ,ff.  ad  iegem  luliam  dc  a- 
dulter. 

\ez  Curaucior boc loco  ttiam  materiam cumulationum 

ftrftquaturi 
1/3  Cumuiam  actionum  regulartter fermijfa  eH. 
I J4  Cumulatio  aQtonum  non  foium  ftrmtttttur ,  fi  tx 

diuerfis  caufiis  ad  diuerfa  agatur,ftdfifene  ad  eun- 

dcmfttpum  pertineant. 
ift  Cum  rna  &  eadem  rei  bis  tradi  ntqutat  tx  vna  4- 

Siontrcm.cxalutfttmationem  ipfim  attorcon- 

ftquipotcH. 

l$6  Uedum pluresferfona  ex  cadem  caujfa  exptriri  pof- 

funt,fedettam  conutntri. 
\)?  Prtma  exceptio  ad  propofitam  regulamifi  dua  4- 

clionesitatomparaufint,  vtfententta  iata  in  v- 

no  iudtcto  pofiit  parere  exceptionem  rei  tudtcau 

in  alio. 

jf8  Res  ttem  &fiuclm  per  modum  accefiienu  pttipof- 
funt. 

I/  9  Stjlo  curiarum  ita  comparatum  tfft,  vt  parum  in- 
ttrfit  vtrumfruclmprinctpdlttcryanverepcr  mo- 
dumaccefiionupetantur. 

160  Atito  hjpotbtcaru  cum  perfonali  cumulari  poteH, 

&ratio. 

161  Fruclmqui  iure  acHonis  dtbcantur,  ctiam  cum  rt 

prtncipali  ture  cmtlt  pttt  poffc. 
161  Secunda  regula  cxceftiua ,  quod  concurfm  atiio- 
num  non  mutatur  fi  cleciione  vnim  toUatur  al- 
ttra. 

16 3  Tertia  regula  txctftiudjnon  ddmitti  cumuldttonem 

tx  cdfffd  repugnantu. 

164  Quaru  regulacxte£ttua,quod  exfccuttonc  abvna 

diltonefdcld  quu  d  reliqud  iiberctur. 
1 6 ;  InttUeclm  legu  quare»aturJf.iudtCdt.folui. 
i6t  Qusnu  rtguld  mpedittud  quando  rattone  prat- 

minchtta  vna  atito  prtm  difiinguenda  clt. 
1(57  Scxtaregulatmpcdtttuafirationtordinu vttum  w- 

dtcium  prtm  txerttndum fit. 
i6t  Si  concurrat  cauffa  pojfeftonu  &proprictatu,Cfn- 

trouerfia  pojfefiionu prtmo  terminanda  tH,  &  ra- 

ttones. 

169  AncumuUturtrime)}iudiciiadmittatur,fi quue- 

nmprobandiinftfufctptrevelit. 
/70  Defenfa  fententuaffirmattud. 
171]»  cafu  turis  dubti  tertam  canonum  dtfinittonem 

fujptilamtjft. 
1 72  Enumeratione  oficnfum  quod  «mnia  iudicia  pefejfo- 

ria  &  petitoria  coaceruari  pofiint. 
/73  lnteBeclml.fi devi,ff.deiudtc. 

174  Interpretatto  Accurfii,& altorum. 

175  Expefitio  Cuiacii. 

1-6  Alia  tnterpretatio  dutloris. 

177  Dtfficultdt  tx  itge  fi  quu  fundum ,  Cod.  dt  vi  pu- 

17/  Rtgulagtneralisquodpetitorium  cumpejfcjforiocu- 
mulartpofiit,fiquit  onm  prob/tndt  tn  fc  fufctptre 


rttmenddpoffefmi$& 
S  3 
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multa  argumtnu  tx  qutims  u\u  cumulatio  vi- 

dutur  frohiberi. 
;8o  AriuA  &fubttlu  txfofitio  l.naturalittr,S.  nibtl 

commune.ff.de  acquir.feffcff.cffectnfttur. 
181  Quinq^tntcrpretattontt  Accurfit 
iS  i  An poffefforiumposipetitortum ftntentu  digmtttud 

ttrminatumadbuctxerctri  fofitt. 

183  Bartoltlonga  dtflmftio. 

184  Si  foffefforiumcauffam  frofrittatk  anntxam  ba- 

bcat,an  exceptio  ret  iuduatdum  infoffefferto  qua 
fetitortofntudiceti 
18  f  Sententia  Bartoli  &  multi  auclores  qui  tUud  de- 
fendant. 

186  Dtfitnctto Romani  &  Alexandri  >  an in  iudicio  pof- 

fcfforio  flent  dt  cauffa  profrtetatu  cognitum 

fit. 

187  St  iutfrofrieutu  cum  ipfa  peffefitonenon  cobarear, 

an  tunc fententia  in petttorto  lata  tn  iudtcto  rtcu- 
feranddfoffcfitonunoteaf: 

188  Auilora  qui  cunt  Bartoto  td defcndant. 

lio  Quatuordccim argumenu  quibut  hac fenttntia in- 
ntttvideatur. 

190  Contraria  fcntentu  auP.ces  quod  ret  in  fetiton» 

iudicata  tn  poffefforio  noceat. 

19 1  Quinduimfundamentaqutbus  hat  contrariaajfcr- 

tto  commiffa  vtdeatur. 
ipt  Difiin:tioaucloruintereffeantratlttur  defafiojpo- 
luttonu  quod  poil  Utam  ftnttntiam  fubfecutum 
e<l,an  vero  quodpraccffxtt ,  vt  bic  obfitt  exctfti» 
rciiudtcau,tbiverommus. 
Pojf.jforiumtudiciumetum  poR  fententiam  in  pe- 


1 1 1  Idtm  obtinet fi  renunttatto  tn  iudiciofaita  ftt. 
111  Anin frafentt  caujfa dtfferentia fit  inter rts profar,'* 
&tcclcfu. 

ii  j  Pacla  contra  bonos  mores  nullius  ejfe  momenti. 
114  An  renunciatio  luratorta  refittuttonem  tmft- 
dut. 

11/  Difiinclio  auciork  tnterefe  an  in  conttnenti  docert 

*     pofitt  abturattonem  fptnttfactam. 
x\«  Rti  entdtntia vtl notortum  reftituttenem  inreruerfa 
poffefiionu  impedirt  foltt. 

217  Qutdfitnotortum  tnfraftntiqutflione. 

218  Antinomiaquafitmflacabiluintercdf.forro,  &  c. 
fignificaJti,extr.dediuort. 

1 1 9  Conctliatio  Socini  &  Hofiienfis. 
210  Soluttd*Panormitani. 
2H  Interfretatio  Corafii. 

m  ExfofittolacobMcnocbii&DidaciCouar. 
213  Solutto glcjfa. 

214.  Noua  aucloru  concilutto  circa  banc 


m 


X2t  Exflofa  argumentatio  Zafii  txiftimantit  ,qued fi 
quit  dtitclus  tx  arct,  agat  remedto  recuftranda 
foffcfitonis,&inltbeUeconfitutur  eandem  arcem 
fitameffctn  ttrritorto  aduerfarit,  bitnc  audtcdum 
non  effe. 

116  Prafumtio  iurk,  qutagttiAdutrfeturrtftitttttoncm 

regulartter  non  tntfcdit. 
X17  Rtfttmtenem  locum  non  babere.fi  inde  aliquod  da- 

mnumtrreparabtleimmtneat. 
xil  Auctores  &  leges  qutbut  bat  fenteniu  confirme- 

tur.  ' 


tttoriofrolatam  moueripotertt  ,fi  quis  tgnoram-    229  An  tdemprobandum fit fi  graue fcandalum 


rttftfefitdere. 

t)+  Rationttmfcnfarum  nofiraintereffe  fottsl ,  vt  not 

exceptione  fottus  dtfcndamus,  quam  aclione. 
19  f  lilum  doio  facert  vtderi  qut  fetat ,  quod  tndubttato 

refittutrt  dcbeat. 
106  Exceptionemrei  tudttata  tn  petitorie.in  pofftfforio 

non  noccrefireus  cx  to  abftlutus  fit,quodacter  non 

probajjet. 

10  7  Excuffagcneralu  dcfinitio Jpoliatum  ante  omnta  re- 
fiitutndum  effe. 


tur. 

1  i  o  Anuqui  confenfit  vt  iudicium  principale  agitart- 

tm  refiituttonem  tntercepu  poffefitmu  ampiiut 

tmplorarcnon  fefitt. 
X)i  Exceptioffohationu  contra  non  habct  locum,  qui 

fundum  obhgatum  ingrcfftu  legcm  mterpofiu  pa- 

cTionis  excrceat. 

151  Stfpoiutwantejfaliationmiurifuorenuntiet  re- 
Jtttuttontm  defideransaudicndum  non  tffttxfen- 
tentta  multorum. 


/pS  A»iplutioregulapracedcntufcil.quodlocumhabeat  2JJ  Animaduerfio  auiioru  in  fracedenttm  traditto* 

„   ficlam  fopfii  0,  tnterucrfa fit.  nenu 

190  lntelkfitu  1.4,0.$. fin.ff.de acquir.velamit.foff.  1)4  lnttUtdmcaf.acctftaJereftit.fpol. 

200  Ar.jpoliatusfervimcomfulftuamanteomnurefti-  2j;  Exttcmftitutndttmtffeanrcnuntidnsiurifuoit- 

tuendusfin  um  foffcfitoni  rtnuntutioni  renunttaffe  inteUi- 

lor  SententianegatiuaBaldi,  Alexandrt  & aliorum.  Z*tur' 

xoi  DiucrfdfentcntuBartoli&FabricommentLtta.  *)f  An  laicut  fpoliatut  ad  fptrttualu  rtfittui  dt- 

xo )  htttUeclus  Lfin.ff.dt  eo  quod  meuauff.  but. 

"4  XondcbttvuobUquaconctdiqHoddtrtclanmftT-  t)7  DominnmrtiinttrHnfdfHferuenicntemreftitutit- 

mtttttur.  nemimpedirepoffe. 

xo$  Sfolutum  ante  omnia  reftituendum  quamuis  ad-  t)t  Rejittutiomioaou  tiotff,  fnurcreconuenuonuccn- 

uerfarius  offerat  tn  conttnenti  m  fitttm  probatt.  trarta  Jpolutio  obiicutnr. 

106  Thoriinftaurattolocumnenhabct fimulter froba-  3)9  Mi  dnnum  ptfftfforik  iuditik  definitvm  inter- 

tienestnpromtunonbabcat.  di&a  foffefforu  iure  tiuih  locum  non  ba- 

107  An  tdem  iuru fit fi tccltfia  fptiuu  p  roponatur.  bcre.  « 
20*  Sfoliatum ante  omnurejhtui ft  foR  Jpoliatitnem  QuidiHrkfitin interdicloretincnddfojfefienk. 

fjctamturtfuorenuntiauit.  141  Bartvhfenttntia&tffifubfcrtbcntium  quodidem 

209  Inttilctlus  caf.  foltcitt ,  txtra,  dt  reftitut.  Jpo-  hetufuprobandumfitquod  tntntcrdtUo  recttft- 

lut.  randapoffefittnk. 

210  Sirtnttntiatioamicuintntttnitntihminurctfferu,  141  Rnttonts&fundamenueimftnttntu. 

metttsnonpTdfttmttHr,  \  .14} 
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»4$  Conrrarufententu  atttlcres  exifiimantcs  refiitu- 
ucni  locumnenejfe. 

144  Argumenu  qutlui  mouentur. 
I4f  An  %.nibiItommune,ljuturaItter,devinttcauene 

(opu  mteUigt  dtbtatjn  vtro  abfoluta. 
X4.6  lnttUtdutl.i.%.fm.ff.vttpofidct. 
X4.7  Quandelocum habtat dcumtto, quod hcfftiturpm 

eucutur  ,quam  non  admuutur. 

145  Difimttio  Bartoli  in  adtpifctndt  pefftftonis  remt- 

diomurtfft,anquitdotntnt  fc  cffe  dominum  an 
minus,  vt  hic  non  praiudicct  txctptit  rti  ludtcara, 


209 

271  Quu  tfiectut fit  vindtcattonis ,  &  quis  dtniq^  iuduii 
poffejforiti 

173  Aha  tonftdcrauo  Cumani  ctrca  propofttam  dijfi- 

culutcm. 

174  Effalus  pojefforii  iudicit  rttinendapracipuw  eft,  vt 
agentt  ftcuritatem  prafitt  ab  omni  vtolentia  & 
turbationt. 

27$  Quid  pronmiiuttont  poffeftonit  proprie  conunta- 
tur. 

276  Ua  rcrba  exaudiendatfft.vt  in  dubio  inttntio  agen- 
tisfsluaeffepofit. 

iUuvcrorefiracanfenttnturtstuduauinprom-  177  Umdtm  babertmdectarationkfiadtierfarmindt 
tu  balcat.  nullum  damnum  ftntiat. 

149  Anftn::ntiainpofftffortoadipif(tndaUta  objtttin    27S  Iudtcts  officioincnmbcrt.vt quacontrariavtdtban- 

pttiteriei  tur  conciliet. 

xj0  jgaii  iuris fitji  babtat  (oniunclam  cauffam preprit-    179  An  txftcutto  ojjido  iudick  interponatur  dtffentien- 

tatk.  tesdcliorumfcnttnita. 
xii  Dijficulus  ab  Alexandn  in  eademquafiionemota.     xio  Ex  condufione  alforis  deduci  vtrum  exfecutio  ftt- 
1/ i  Def.nC:  Mmiito  Bartolt  hoc cafu  fcntetum  tn pof-  ri  dtbcatiurcaisionk, an  vtro  officto  ludtcss. 

fcfforto  nocerefrtori  aute  cttm  a  proprtetatis  cauf-  281,  SexBartolt  axsomara  ctrca  cumutationempetitorii 
fa  foarata  esl,non  ttocere.  &  pcffefforii. 

xjj  SccunJakdtogleffttifd^.mbilcimmune^poffeque    2S2  Remedium adtpifctnda pofftftonis  regularirer  cum 
pstentart  tudtctu  ptffcffurtum.fipetitorio  txprtfft  petiterto  coniungi  potest. 

Ttnmttiet.  18  j  llac  definitto  locum  non  babetfi  tltdiont  cauffa  al- 

lf+  Anu.Mtttjndcrtt  viniiuiiimidomtnitim  inad- 

usrfaiiunt  tranf:rre  vtdca:uri 
xse  Qcmmunis  do.ioram  fcn'cn:u  eum  non  inteUtgi  do- 
mim:iminaliumtranff\.Tuere,qui  pttiterio  pro- 
pterea  renunitet,  quo  ludtaum  poffeffortum  mout- 
repoftt. 

xj6  Anisqtn  petttorio  renunttct,vtpoff:fforieexperia- 

t»r,fumtusprafiarttogatar.  , 
15  7  Ttrtu  Uduragloffa,quod poffcfforium  ii 

deatur  pcutoru  Uctte  rcnuncure. 
i;8  Rcum  ncn poffe  vtt pofttton: aderk negata. 


ttrtus  iudttiiptremta fit. 
tla.  InteUe^us l.fin  CdtcodtciB. 
2  8  j  Confidcratio  Mtnocbii  circa  ba( Bartoli  doctrinam 

qiu  mox  tamtn  repudiatur. 
2S6  Concurfmpetitorii &poffefforsiadipifcendanoad- 
mittitttrfi  iain  cauffa  conclstfum fit,ttum  dt  ture 
ttutli  ftcundum  Bartolum. 
187  Impugnatu  Angtti&aliorum  quodfentenua  quii 
(trtKonttntat.ntn  condufu  ,quodq}a  fententu 
qna  tranfiuit  tn  rem  tudtcatam  apptUart  non  pof 
fit. 

ifcf  Anfiqutipofiuoncmftmt\n;gaumt,rtuecartnt-    188  Defenfio  Rartolitxmultisargumtntis. 

gationem  fuam pojut.  289  Trobattontsrtm  notoriatnfactrt  &inalia  tauffa 

169  An  qm  agat  pttitorio ,  peffcf  toni  &  ptr  conftqutnt  inter  easdem  perfonat  fidtmfactre. 

pofftfferio  iudicto  rtnunturc  tmt!ltg.ttur}  xp  o  Paria  vidtri  quod  quis  per  fententiam  condemna- 

l4i  Diffi(ulut:scircaquajhonempropoji:am.  mfit  aut  quod  tx  ailit  appartat  Ottm  condtm- 

xCi  DiJhnUioglcfft & Bartoh, in:ereff: an  quis  fciat  ft  nandum. 

pofidtrt,  an  vere  ignoret,vt priori  caju  .idmtttert    2pi  Malttiis  indnlgendum  non efft. 
poffftone7nvideatur,nonpojLriert.  xox  De  hisqua  interta  funt ,  nos  Uborart  nm  dtbe- 

2/}  ArgumtnuqHibusbacdtfiinctioinniutur.  re. 

164  Tres  Cumani  dedarationes  ctrca  propofitam  qust-    xp  j  An  differentia  fit  inter  ins  Canonicnm  &  m  ci- 
fitontm.  nilt,  to  cafu  quo  rem  domtnii  probandi  onm 

%»<  Vtrmmteitaml.nat:tralittr^.nihil(ommunt,ff.  in  ft  ntn  rtttptfftty  diuerfa  dotlorum  fenten- 

de  acquir.  vd amttt.  poff.  fecund.  Cutac.  Gouean.  tia. 

Ierret.& Cuman.inditbtcpoffcfforiumretmenda    294.  Petitorium  &poffefforium  recuperanda  poff.ftonu 

eum pttit9Tto  cumulartpeffi.  rtmtdium  concurrunt. 

t66  Ignorantcm  &  dubiuntcm  non  inttUtgi  renun-    29J  In  acloris  arbitrio  effe,  an  cumulare  vtrumqu* 

tiareiuriquedtgnoret,aut  de  quodubitet.  tudntum  vtltt,  an  vtro  pttitorium  ftijptndt- 

X67  Exrtnuntiationtalunaaduerfartopoffcfioncmnon  rt. 

quari,ftd  propterea  adprehtnfiont  opm  tfft.  X96  Quem  effeiJum  hat  tudtdi  intermifio  habean 

2*8  Quartm  tnteHeclusdtct.^.nihtl  commune.vt  in-    X07  An  ad  ebttntndum  tn  pttitorio  fuffctat  docert, 

teUtgatur  dtpoffejstontpost  mjhtutam  Uttm  qua-  quod adutrfarm ptr  violtntiam fundum  a ft pof- 

fita.  fideat. 
16$  Vttlitashumconfideratients.  29*  AHcJoresquiidconfirment,&rationes. 

»7»  Qutntui&vlttmm  tnteQctlutd.^.nibilcommune,    299  Diutrfafententia  audcres & argumenta. 

vt fttl.  petitorium  &poffforium  retintnda  dtuer-    xoo  Vliima  fententia  confirmata. 

ftsrcjpectibmcumhlartpofie.  j»i  lnteHeelml.vkeim,cMprobat. 

%7\  Nemmem  dttpliti  tudiao  difitnguedumfi  ad  eundem    j  02  lntcrpretatio  Ifi  quis  tmtionit,CJeprafcript,  0.  vel 
effedumtendant.  '  ^o.annor. 
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|0|  CumtiUtio  in  interdide  rttintnda  fojftfiionis  cum    jj^  QuidfitlttlionurdtiotumuUitoumimptdut. 

pttitcno  in  rtbus  tncorporalibus  non  prebibt-    jjj  Si  (umuUtiotxcduffdcontrarttutulecumnonhd- 

tur.  but ,  iudtx  tx  ejjitto  taltm  libtllum  reiutre  ro- 

304  Ratio  quartidcm  non  ebtintat  in  rtbm  (trforali-  ttrit. 

bus.  336  Quid  turufit  fifart  adutrfa  &  tudex  ntbtl  tontrd 

j  o  j  Ex  capitt  legis,  dtffamari ,  rtui pottil  prouocart  ad  hbtQum  oppofuermt. 

iudicium.  3  j7  An  actorfibi  contrarm  tx poHfaQo  (errigere  errere 

jo6  An  procedat  fenteniu  Cafirenfis  txtfitmaniu  rit  fuumpofitV. 

nndicattentm  cum  pojfcjforto  rtttntnda  to  cafu    338  l}t(Urata Barteli  ftntentta  id  antt  litem  (onteftau 

cumulart  pojfc ,  quo  pctat  ft  declarari  domtnum  fitrt  pojfe,  pofita  auttm  admttttndum  nen  effe. 

& pojfcjforem  &aiuerfartombtbert  ntabto  tur-    3  xp  An fub  tondtttont  htctudtaa  cumularipefiint} 

beturi 

jo  7  Senttntiam  Cafirtnfit  to  cafu  admitti pofie,quo pef- 

ftfiio  tjfet  dubta. 
308  An  tn  btntficialtbut  cumuUtio  vtrmq}  tudtctt  ad- 

muttndafin 

J09  An  actor  tn  pojfcjforiortttntncU  fujpcndtre  pettte- 
rtumpofitti 

310  Ajfirnuttua fententia  Bartolt. 

311  Rejponjio  ad  lafenn  con:rarta.trgumenu. 
tn  Pojf:jfortum  cum  petttorto  regulartter  cumuUri 

fojfc. 

J13  Siqttiiprimopetitorium  &  alttr ex  interuallo  pof- 
ftffonum  iudtctum  infiituat,vtrumq3  tudtctum  ft- 


3*0  Hant  uuttlam  admmendam  non  tfitji  repugnan- 

tta  cumuUtiontm  tmptdtat. 
341  Etumcontrariafubcenditione  cumulari  poffc,fid- 

liqua  tujla  cauffa  cumulantcm  excufet. 
341  HonnouumeHquoilexgeneralu  ab  alia  tnterpre- 
tattontmrectfit. 

A  b  e  t  harclcxin  cxplanatio- 
ncffui  non  mcdiocrem  ccn- 1 
\  l\  croueriiam.  Suncenim,quiex- 
iftimcnt^auctoritatc  huius  le- 
gispoiiccmendari&mutari  nedum  adio- 
nem ,  f  led  omnc  m  libelli  femcl  ab  aclorc  t 
mul  agiuri  fttertt  fi  tratietur  de  vtolentU  fofl    exhibiticrrorem,idque  vfqueadipiamfen- 
fufctftum  iudtcium  fttitortum  tUu  ftcundum    tentiam<  Suntcontra,  qui  illud  heri  poiTc 


Bartolum  &  nonnutlos alios. 
3/  4.  Cmtraria  fententU  Rdpbael.  Cumani,  Zafii,  Al- 
ciati. 

$\S  Stxfundamentaquibus  hacvltima  fententU  tnni- 
ittur. 

3 1 6  intclietim  Ugu,fi  cenfitttrit,C.fitt.rtgund. 

317  Qutdiurit fit fi  tractttur  de  vtoltntu  qua  fractf- 

ji8  Bartoli  fententia  de  vtroqut  iudicio  fimul  cogno- 
fcendo. 

jip  Omnis  exceftie  delattru  ante  atteftum  iudtitum 
propont  debet. 

320  Hano  audiendutcll quitacite  iuri  fu$  renuniuuit. 
jji  Anttlttem  conttfiaumremcdri  confefitonem  rtla- 

iiontpofftfitonu  pojfe. 
311  Contraru  ftnttniu  ajftrtorts  &  rattonet. 
3^3  Confirmata fententu  Bartoli  vtrumt^  iudtitum  boc 

cafufimul  exerceri  pojft. 
374  Stquisponiitemcontefiatamtxfatlo  fuo  excepito- 


negcnt.nifi  vfque  ad  lttem  conteftatam,id- 
quc  non  finc  diitinctionc. 

Prodefenfione  primajfpartis,  hax  po-  J 
tiflimum  argumeta  iefc  oftcrunc ,  quod  nac 
noftralcgeapcrrecaueacur,quod  liceac  li- 
bcllum  cmcndarc  &  mucare,  prouc  edi&i 
pcrpecuimoncc  au&oriras,vel  ius  reddcn- 
tis  decernit£qUitas:nullam  autcm  in  no- 
ftra  legc  temporis  ccrti  fieri  mentioncm. 
Sccundomouentur  l.finalt,  C.  deannalt  cxce- 
ttione  exquacolligimus,libcllum,quamuis 
inccrtum.modo  illud.quod  dubium  et\  an- 
te  fcnccnciam  declarccur ,  proccdcre.  Ter- 
tio  adducitur  lex  in  dcltdu,4  ffJcmxdl.  attto. 
g.Ji detrai7a,circafincm.  Qvarto  facefllt  ne- 
gotium  §.fimintss ,  ejr  $.Jequens.  Ir.fltt.  deaclu. 


HemdilatorumnantifcMtur.ttUmpoilhiemcon-    ttertt  lfin.cJepl.petit.rbiid^ertCC2UCTCvi 


tefiatam  obttcert  non  poterit. 
3  ij  JnttUectm  tlem.  de  cauff.poff.& propr. 
xz6  ludicium  pojfejformm  & petttorium  vno  temport 
txcrcendafunt,fidiuerfisrtjpeclibut  agatur,  nety 
locum  ejfe  fu$cnfioni,fctundum  Bartotum. 
317  AuSorts  &  argumenta  contrarufententia. 
3*8  Quidiurufitfivterfy&pctitorium & pojftjfortum 

todem  tempore  cumulare  velit. 
319  HocaxtomacasdtmdtcUrdtionts* 
prioriiustbtfibus  propofiufunt. 


dctur.  Qumto  accedit  lex  quartajfjepctit. 
btredtt.  Sexto  lex  ddtlcs,2<.§.ttcm fcicndujf.de 
ddiiitio  edtcio.  Vrgent  autem  c  contrario 
fundamcnta  &  rationcs,quas  ordine  *f  iub-  4 
teximus.Principio lcx  t.nonpotcU^.dcittdi- 
ciuj.17.  § fin.ff.  eU  ddmno  infcclo ,  L  AntdUf,  14. 
§.fin  ff.dcaqtta,crdtiu.pluu.arccnd.  Sccundo 
facit  in  propugnationem  huius  fcntenciar 
\c\)Vtfundtti,tf  ff.commun.diuithmd.  icem  lcx 


33*  Qtuiobitnedtfimultd  pojftjforU  iudiiu  fimul  cu-  findl.  C.defidctcommfffdrtuithertdtibus.  Tcrcio 

mulentur.  ] cx  iUS  auU?;:  ciutU  fff.dc UgtbusJ.  t.  §fiqnu fim- 

,31  Artincaftbmquib.cumuUuointpedtturopusfitfdr-  p^erffJevernWMg^J^m,  7lff.  i^J 

,31  aJmMuekm  ordmu  cumuUito  mfcdu-  ^nc.  Quarco  airererc  hanc 

tUr  lencenciam  vidccur  uumprecum,C.deuberaU 

333  Qutdobimtdtin dcfinttiontl jundum  &fundt,ffJe  Cduffd.  Quinco  l.2.§.i.ff.devtbonorum  repte- 
txctft.  rum. 
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rum.  Scxto  lcx  dcnuntiaflc.  §.quidtamen.f  ta  harc  lex  noftra  contincat ,  vnum  quod 
deadulteriis&incejttbm.  Vltimoconftiruno    ad  ccrtum  tcmpus  pcrmitrat,  aliud  quod 
anno  1  tfoo.a  dcputatis,vt  vocantSpiro:  cdi-    poft  ciusf  praetcrinone  prohibeat,  &  caul-  9 
u/i/.f 0 oi  «uur-.ln  hac  opinionucon-    lapcrmiflionisperaliaslcgcsaucta  &  pro- 
fiietationc  ampleftitur  diftinctioncm  Bar-  pagata  fit.  Non idcm  autem in  prohiLirio- 

5  roh  hicnum.n cr/^.fquampromaioripar-  nccucnerir»nificcrtaquadamratione ,  dc 
tclcquunturBaldus  »«/».;;./»  repetutot.e^.  quapofteadiflcrcmus,  conlequens  quoq; 
Pautm  Cajirenfisnum.y  ^iiexandcr.  numtr.  4.  eft,  vt  id  faluum  efle  dicamus,  quod  nomi* 
&feqJaj.num.t3.Decimn.2S.  Alciatmnum.  21.  natimabrogatumnonliti/tf»«»«r,  tt.Jr.de 
t^Atbericm  num.ij.Fu/gcj/m  numerj.  ante  htis  tejiamcru./.praeipimm  m fn.tnfr.de appeilai.nd- 
conteftationcm  eflc  locum  cmcndationi,  mifl*a&:illaci  nliderationc,  quodillc,  qui 

6  ctiamutationi ,  poftca  non  eflc  Leges f  q  cxcipit.aut  aliquid  dcgencrali  deiininone 
&  hancdiftin&ione  apcrtc  complcctatur,  corrigir,inccrensregulamcertiorcm  rcd- 
nonfueritpromtum  luggefliflc  Na  quod  dcrcintclligatut./.  quajuum  §.  dmiunc.Jj.de 
adt.nontoitji.ff.de  iudic.inMtJiquum1JjuM.12.  infrHct.&it7jirum.UgatJ.tribut.m.ff.  acnjtam, 
§fi 'n.ffMdamiio itifect.t.^yfntam  §. fin.jf.de aq.  miht.  Conriimanthanc  cnUntiationtrrL, 
/>/««.longcaliam  intcrprerationem  admit-  mult.t  rationes,  quas&fupra  ccrtomodo 
tunt,qua  noftri  do&ores  adfcribant.  Con-  inlinuauimusj-lcntentiam  hbcllo arquc  a- 10 
ccpta  cnim  funtnon  in  cauflam  cmenda-  ctiom  conucnientemeircdebcie/<g.^./tfw- 
tionis,  fed  in  fac"tum,quod  poftlitcm  con-  dm.jj.communMuidund.l.fin.C.defdtnt.mMJ;- 
tcftatamaccidcrcfolcr.  Quo  cafu  non li-  bertatib.  quod  abfurdumvideatur,fii1'pcit  1 1 
ccbitaciori,  quxcolleCtionoftrorumcrat,  alio  pronuncictur.quamdcquoiudicium 
lupplcre  aut  cmedarc,  quod  omiflum  crar ,  acccptum  fit.aut  iudex  cognouent,  aut  co- 
fcd  vt  tcxtus  aperte  dchnit ,  nouo  iudicio  gnolccre  dch\xcx\x..l.dequare.ff.detudttis.arg. 
&intcrpellationeopuscrir.  Sancquod  ad  IJmctuile.ff.deUgtb.l.pactumjt.Jj.decvnttfh. 
tcxtumattinet ,  in  cuius  explicatione  vcr-  velcommitt.JiipuUeg.i.^fiqtiuJimpticutr.ff.  de 

y  lamur;cxiftimo,i"ilrum  nonalicnuabhac  n/erb.obiigauon.  &:iuper quodcliberatio  lic 

fentcntia  efle.fed  mduftriar  atq;  laboris  fue-  inrerpolita  Ug.t.fj.  deedrnd.rjr  quajicoturactm 

rit,illum  bcne codcm dcflexiflc.  Vidctur e-  inftuutm  lj§.tdtm jcrtbit.jj.de pttut.  Notan ■ 

nim,  quodtalisinterprctatio  eidcaccom-  dum  prxterea  cft ,  quodcumiudiciaapud 

modan  non  polfit ,  cum  co  tcmporc,  quo  iudicesdatospl^runq;  agitariloleant,  ab- 

Antoninus  &  Seucrus  rcru potiti  funt,  for-  furdu  eflc  videatur  ~\  li  ilhs  potcftatcm  tri- 1 1 

mulx  actionum ,  ad  quas  quis  alligabatur,  bucrc  vclimus ,  vt  cognolcant  de  caufla,  in 

8  adhuc  in  vfu  fuerint,  f  a  quibus  nullo  mo-  qua  iudices  conftituti  non  lint.  contta/.v  j. 

do.vt  poftca  id  copiofius  cxfequcmur,  re-  inf.fia  non comp.iud.pronunttatum fit  l.  terta  ta- 

ccdcrcliccbat.  Cartcrum  formulis  &  im-  tionc.ff.quandoprouoc.noneftneceJJ. 
pctrationea&iomimfublaris//.c^*./«/^<&       Sit  igituraxiomagcncrale,  libcllumvf- 

form.tr  imp.act.  &  poft  conftitutioucm  lm-  quc  ad  litem  conteftatam  emcndari  &  mu- 

peratorisZenonisarqueIuftiniani,r'//<g.r.  taripofle,  pofteanon poflc  Primam par- 

tjrj. infr.de  pimpetit.ejr  §.piminfin.§.ftmwm  tcm  confirmatglofla.C^»«j///V  num.  jp.sarr. 

inftJeatl.§.fin  Jnft.de  except.  gcneralitcr  pcr-  mm.i.&fcq.CaJtrcnf.HHme.$.  ejr  cmncsdttiores 

miflumfuiflevidetur.vtvlq;  ad  litem  con-  fupraa  nobU reiati.  Sed  hactenusillud  licc- 

teftatam  liccret  a&ionem  emcndarc  vcl  bit ,  quoad  perpetui  cditti  monct  auciori- 

mutarc.T//  hacnoftra  Uge ,  itemii.  infr.  de  Ut.  tas,&  ius  diccntisfpcrmittit  arquitas.Qu*  1 J 

eonteft.  Etquamuisnoftralex&:  aliarantea  verba  qucm  intcllc&um  admittant,  intcr 

anobis  adductar,  longo  teraporis  fpatio,  noftros  inrerprctes  non  vlqucquaq;  con- 

antcquam  Conftantinus  &Theodofius  re-  uenit.  Sanc  crebrior  commcntantium  lcn- 

rum  potircncur  promulgata  fuerinr,tamcn  tentiaeo  deflcxir.vt  aquitarem  ius  rcddcn- 

no  vidco ,  q  abfurditas  illam  interpretatio-  tis  co  pcrtincrc  dicamus,  vt  &  noua  dilatio 

ncm  cofcquutura  fit.fi  dicamus,illud,quod  j"detur  &  expcnfa,quas  quis  cius  rci  nomi- 14 

certa  &  limitata  rationc  antc  licuerir,fccu-  ne  fuftinuit,(bluantur ,  giojfa  huiu  vob.per- 

dum  ea,qua?  fiipra  propofuimus ,  id  lubla-  petui.BartolJnprinc.Cr  num.jnBald.num.it.  ej* 

ns  formulisA'  id  genus  aliis  difficultatibus,  in  repeitticne  Vatauinanum.$i.Ar.g.r.um.i .  Fttt- 

nunccommuneius faclumclTci  nonciiao-  gof.inprinc.Francifc.Arctiti.num.i.Saly.t;umer. 

mm.ff.de Ugib.  Cum  cnim  duo  pronuntia-  1$.  Moma»jtkm.6.rurpHr.num.)co.  M«atM.n+t 
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Dtc.nu.os.AUx.nu.i.vhi/.Corn.n.2.Iafn.i.Hugt  fur.  num.ttj.  non  tamen  quorlibct caufla cr- 

D0nel.num.14.  /tbbas incapitulojignificantibut  randi  hoc  bcneficii  prarftabit ,  fed  ca  dc- 

deltbclli oblationcnum.p.  Marian.  nu.  ttf.ver.  mum ,  quac  lcuiflimam  etiam  culpam  fub- 

frimt/s  cffctius  eli.  MynfmflittttJU  aiiton.  §.Jin  moucat ,  rta  ^yfkiat.  hicnum.ti^.Vurpur.num. 

minusnum.2  7. zddzm  confuetudinemopti-  iif.IaJonhicnum.}7Jirg.l.rura  de  omn.agr.de- 

mam  lcgum  intct prcte  huic  opinioni  luf-  Jcrt.ejrquodibi Bartolusfcriftum  reliquit.  Sunt 

fragari.  Angclusibidcmnumcr.  6  ldquc  iuftis  alia?  quardam  dcclarationcsBaldi,  Purpu- 

argumcntis  dcfcndi  poteft  ,  dilationenu  rati,  necnon  aliorumintcrpretum, veluti 

cfle  dandam  in  omnibus  cauflis  nouis  in-  dccmendatione,  quac  conlenricntcpartc 

tclligimus cxl.fin.Jf.de  feriis,  &  dilation.  item  fiat ,  dc  fufpcnfionc  iudicii  principalis.Ce,- 

HcAptt.Uterdc.cxtrMdiLnon.  Expcnfas  f  cflc  tcrum  dc  his  fuo  loco. 

refundcdas  colligimus exLnemo ff.de regJur.  Quam fignificationcm  harcf  vcrba  cdi- 1  8 

quod ncmoconlilium  fuummutarcpoflit  £ti pcrpetui ymcnet auitoriiaa ,  habcant,nc- 

in  akcrius  iniuriam.  Eodemquc  pertinet/.  quc  intcrpretcs  noftti  cogrucntcr  cxpedi- 

eumquitemere.ff.  deiud.Ug.  Jancimus.  cod.tit.  unt,ncqucqmsquamvcrbi$cdi£h,dequo 

Uxnoncx ignorat.infr.de fruCt.fjrUt.exf.kccc-  mcnciofit,dcfidcratis,  rctte  cxplicarcpo- 

dit,quodmeritotcmcritatisnominecon-  teft.Alciatusautcm^/f»//w.^.conftituit,il- 

dcmnari  dcbca:,  quiinmedicationccaul-  ludcdicluma  Saluiolulianoordinatufuif. 

Cx  6>X  quancum  vclic  fpatii  habcat,  Ug.fi  fe>&ibidcmccrtoscafus,inquibusemcn- 

qnandoyinfr.de dil.  Ug.  qutin  alterius  42.  infra  datio  conccfla,autcontra  prohibitacflcr, 

dercg.  iur.  &  libcllum  fccundum  rei  fidem  fpecialitcr  relatos:quod  verifimilc  quidcm 

&  iuris  ordincm  non  concinnarit.    Ha-  ccrto  modo  vidctur,  incidit  tamcn  in  diui- 

1  6bec  camcnfhoc  noftriiurisrefponfumde-  nationisvitium.  Nosautem  vt  huiuscon- 

clarationcmfuam.Etcnimlocumnonvin-  ftitutionis  iadtura  aliquomodofarciamus, 

dicat ,  cuhl.  cmcndatio  vcl  mutatio  ita  cx  diucrfisiuris  noftrircfponfis  prxcipuas 

comparatacftjVtnihilominus  reuspotuc-  dcclarationes,quachancmatcriamiIluftra- 

ritinftru&useflc  ,capit.literx,cxtra.  dedilat.  rcpotcrunt,confetlabjmur,&:quoordine 

neque  quidquam  damni  cx  cmcndationc  liccbit,fubiicicmus. 

fcnlit.  Ug.cxparte.fi.  famil.  crcifc.  BarteUu  hic  Qua  in  rcmcmorcs  crimus  partitionis 

num.31.1  ^Arctin.  num.S.  Wfarianus  Sotinus  d.  a  nobis  inftitutx,  libcllum  antc litcm  con- 

csp.  2.  num.  14$.   Cuius  rei  excmplum  Bal-  teftatam ,  cmcndationcm  &  mutationem 

dusinrefetit.  Paduan.  proponic  in  co,  qui  rccipcrc:  poftearefpucrc,  nifixquitasius 

cum  duos  vicinos  nommalfct  fccundum  dicentis,  dcquadiflcruimus,  autcdidtiau- 

Ugem  forma.jf.  dc  cenfibus  poftea  alios  defi-  ttoritas  prohibear. 

gnet.  Aliud  cxcmplum  fuppcditarc  potcft  Principio  au&oritas  cditti  co  pcrtincre 

lex  ceni  condiclio.Jf.de rcbus  crcd.ftccrt.ftt.  Si  videtur,  vt  fi  ccrtum  tcmpus  auc"tori  vcl ac- 

cnim  quis  omifla  fpcciali  aftionc,  gcnera-  cufatori  prxfinitum  fit,  intraf  quod  folcn-  19 

lcm  ccrti  condictioncmintcndat.  hicno-  niaacculationis  vcla&ionis  inftitucdxex- 

ua  dcliberationc  &  damnorum  rcftitutio-  plicarc  dcbeant,  poftca  audicndi  non  vi- 

nc  non  vidcturopuseflc  quippecumnul-  dcntur,  fiprxtcxtucrroris,quiinlibelluni 

ladamnacxtali  corre&ionc  icnfiflevidea-  irrepfcrit ,  eundem  adincudem  reuocare 

tur.   Conuenicntius  exemplum  depromi  vc\mt.Laccufaturus*$.ff.  adUg. Iul.  dc  adult. L 

?otcb.cxUg.  a£f 0rum4tfi.de  de  rtiudtc.  qua  Titia.ff.de auufator.Lpeajnfr.tod.titul.Bartt- 

comprchcnditut  non cfl"e,prohibitu  acto-  Imhicnum.t.  AUxand. num.fi.  Francif.Aretin. 

rumvcrbaemendarc,  tenore  fcntcntixj)-  num.s.BarthtUm.Socin.num.t.  Ba/dusiufuart- 

fcucrantc.  Idcm  igitur  defendi  poterit ,  fi  fetit.  Vadman.  num.  17.  Ctrneusnum.  21.  lafon 

verba,  qux  aliquid  ambiguitaris  vel  obicu-  num.  20.  Stman.nmmt  /7.  Fulgofinum.t.  Purpu. 

ritatis  habcbant, intcrpretationc  fua  illu-  rat.  nmm.  it.  Deciusnum.it.  qui  tamcn ncc 

ftraret,  cum  hoc  modo  nihil  nouipropo-  non  Alexand.  Fraacifc.  Purpurat.&  non- 

nat,fed  quid  intentionis  fuz  fucrit  aperiat.  nulh'  alii  admittunt ,  hanc  fcueritatem  non 

LbxrcdesfaUm  §.  1. ff.de  tefiamJ.fin.  tnfr.  dean*  cflc  porrigcndam  ad  ca,  qux  funt  accidcn- 

17  naLcxceft.  Secundo  f  hxc  definitioloeura  cia ,  fed  quz  fubftantiam  ncgetii  contin- 

non  habct,  fi  omnis  temcritas  ccflct,  BaJdue  gunt.  Mynfmgerin  §.Jin  minus  num.2*.  Zaf. 

hicinjuarcfctit.  num.  42.  aUcgat  Ugem  abtxft-  ibidjtum.t.FeUnc.2AeUbtl.obUt.num.4.  vtrf 

tutione  infr.  quorum  appellat.  ntn  reeip.  Fur-  faUitn4nt.Panor.ibid.n.24.Maria.Soci.nj2u 

Sccuru 
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io     Sccunda  declaratiocft,ilIum*j"quiiam  ucnicndum  ciTc  ,  neque  vllius  incom- 

fcmclemcndauit,idicaindoracerevolcn-  modum  ex  tali  rarihabitione  conflatur. 

tcm ,  audiendum  non  cftc  farg.LJiquUtustu-  Diuertacauflaprxicntts  difceptationis  cft, 

randum  tnfr.  de  rcbus  crcdtt. ejr iuretur.ttem  arg.  vbi  &  lis  propagatur,  aducrla  pars  extrahi- 

Lbouem.§.hocJermoncff.dcverbor. obhgat.i.cum  tur,  &:  iudicis  au&oritas  contra  lcgcm ,  ob- 

patcr.77.§.patercertamyff.dcUgat.2.L  dotis pro-  fcruandum.ff.de  offic.prstfid.  ejr  Lprsttor.ff.de  iu- 

miffo.ffMtur.dotU.Lmatrimontt.ff.qui  ey-aqtti-  iudtc. eluditur.  Itaquc Menochii &c Purpu- 

bus  Lfi fictuspro  JUia ff  profocto.  ita  conclu-  rati  fententiam  eo  cafu  probarem,  quo  iu- 

d\inthoc\ociAtctm.num.$.Barthoi.Soc.Hu.s.  ftiflima  caufla  defideriumj  fecundo  c- 

fhthppus  Corneusnu.2i.Francif.Purpur.n  $o.Ia-  mcndare  volcntis  commcndarer,4/g./.<&,<r  - 

fin.nu.27.  K^4lciat.n.s4.  Mjnfinjittut.de ac7.§.  tate.§.fin.ff.deinterrog.tntur.faciend.  cum  alias 

jinminus n. 2 9 3aldjnl.fin.infr.de tW/c/Z.idquc  vix  minor  in  integrum  rcftitui  dcfidcrans 

etiavidenturfentircFcl./»f.J.*.v/r.<&>  treug.  audiatur.  tfin.infra ft fitp.in  integr.  rcfitt.pet. 

drpacJ.Tiracf.inenarrationel.boucs.§.hocferm§-  Tcrtia  declarariocft.fiipfirco  j* excdi-  ij 

neff.de vcrb.Jignif.num. 40.  vbi  in  limili  qux-  tione  libclli  iam icmcl ius  quxfitum  cflet> 

ftionerefcrr  m  Lqutcqutd aftrtngend*,  jf.  dc  Lquamuis.ff.de  intusvocand.Atex.hicKum. 7. ejr 

verbor.  jigntf    Quod  fi  verba obfcura  vcl  y  Purpur.  num.^.x^Alctat. nu.$i.  Mynf.in §.J/n> 

ambigua  fcmcl  declarata  (int.  quod  vltcri-  mtnrn num.  10. infitt.de  aitton.  loann.Andrcjtin 

ordcclaratio  locumnon  habeat,  additide  addit.adspcctnrubr.dcaccufat.  arg.cap.  abcode 

fenticntcs  Bartol.  Angel.  Comcf  Caftrcnf.  eicct.in6.hcltnjncap.firnificantibust  cxtra  deli- 

Aretin.Imol.  Anchar, Pominic&mulros  beli.obiat .num  4  vbitamcnadduntr^.^r^. 

alios.quo  ctiam  pertmcnt  traditioBartoli  de  quo  mcntionem  fecimus  ,  fpcciahm 

ml.poJ  legitum.fi.de  tUqutb.  vt  tndtgn.  quod  caium  conrincrc ,  vt  ctiam  vidctur  fcnti- 

quis  fuam  poiitionem  vcl  negationcm  non  rc  Abbas  indtct.  eapit.ftgnificstntibus  numero 

polfitnili  icmclncgarc,quorcferripoflunr  24.  Poflct  meo  iudicio  non  alicnum  c*- 

pluraaliaargumcnta,  qu  t  ab  codem  Tira-  cmplum  transfcrri  cxt.fi quUm&.or.  infr.it 

4 1  quello  commemorantur.*t"  Cartcru  diflen-  trartfait.  fi  quis  per  libcllum  controuerfi- 

tttBoIongJw  ».,*<?.  quicxiilimathancvari-  am  dctranla&ionc.quxiurciurandocon-  t 

ationc ad  minus bis admittcndam  cflc , arg.  firmata  crat ,  in_>  aliqua  parrc  mouilTct. 

Ifidctcommtjja  tt.  § JtquU  deccm  yttcm  Lt.fi.  vt  Scraerum  pccnitcntia  hanclabem  non  dc- 

Uqpt.ftutfiieicommtjf.feruand.  cauff.caueat.§.fi  tcrget. 

tui  tta  Ugatumfit ,  itemDcciusn.  t4utrg.textut  Quarta  declaratiocft,quod"}"pr.Ttextu  24 

Cr  eomm%  qux notat  Bart.  inI.ficut.ff.qutb.mod.  emendationis  confeflioncm  in  libcilo  fa- 

vfitsfcf,.  lacob.  vcro  Mcnochius  poft  Cx-  ftam  rcuocarc  non  potcrit,  l.cumprccumy  /»« 

farern de  Cofta conftituit,  illud arbitrio iu-  fra ,  deltberal.cauff.  cum  ai;U  legtbus  at/cgat. l.ft 

dicis  relinqmmdum  cftG,arg.LqHoenim,§.t,  poJlqxamwfradepait.ycUn.tncapit.fecund.extr. 

ff.remratambab.r-rLhaccondtttofiitaffdecond.  delibell.oblat.nu^.Altxand.hicnum.2.Barihol* 

ejrdcmoufir.  Etinhanc  icntcntiam  quoquc  Socm.num.tS.  qui  oftcndit ,  id  tum  demum 

videturinclinarc Purpur. hicn.6o.arg.l.cum  locum  habcrc  ,  cum  hbcllus  rco  traditus 

piurcs  t7.§. tff.dereb.auci.  iud.  pojf.  Ego  fcnc  cft.yla(on.num.  7.  ^Atciat.nttm.<j.  Purpurat.nu, 

priorem  fcnten tiam  vcriorem  cflc  confti-  $6.AngeLinfi.  in  §.ftn  minus numer.26.  Zafibi- 

zt  tuo>*f  cudcdccoriproximumfit.lxpiusin  demnum.o  Mynfing.  num.2o*^AUx.  confil.92.  •  '* 

vna  caufla  variare,/.<5  otaff.de procur.cqua/t/er  1  vijoejropportunc/it.c  Roman.  conjil.  tj.  Cxte- 

fjrqttadoext.deaccufat.nc<]i  quicqmutat./.r?-  rum  rcpugnat  Dccius  hic  nu.  10.  qui  cxifti- 

dittofiUstautd.i.cupiuresyc\x  ibidc  huiusmodi  mat,lcgem  cum  prccum  tanquamgcncra- 

labcs  nocorrahat",  fcddc  volutate  teftaro-.  lcm  per  prxfcntcm  conftirutionencc  non 

risitclegisdutaxatdiiceptcf.  Neqiobftat  §finminus infi.de altton.  reftringi,vtconfef- 

l.quo entm  t ; .§.l!ttianust\\>\ is,q. abintti0rat ii,  fioquidem  prxiudicct,  lcdquxpoftlitem 

nonhabuir,quodfuonominc factumcrat,  conteftatamcmanauit.  Sedhxccxpofitio 

;poftcatamcnratumhabendo  percxccpti-  tanquam ca,  quxpugnctcum  multis legi- 

oncm  excluditur.  Cif  cumftantix  enim  nc-  bus,  vtd.t.cumprecum.Lcertumy  §.JiqttUabjen- 

gotii  ad  iuftum  calculum  reuocatx facilc  teff.deconfeff.Lgencraliter.mfr.denonnum.pcc. 

oftcndcnt  longum  difcrimcn  cflc  intcr  jT«  Lpublica.ffidcpofiti.  L  Lahco.ff.de pacf.  admit- 

anobis  rclatum  Scprxfcnrcm  quxftioncm.  tcnda  non  eft.  Tolerabilior  itaque  vide- 

Illic  cnim  xquitas  dtctat  >  altcri  fub-  ri  potcft  fcntcntia  Alcxandri  hUnumtr.  2. 
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lafon.nttmer.7.  Purpurat.  numer.$S.  Zaftid.  §.  quis pluresff.de iegat.  1.  vbi  hcrcs  in  eligcnda 

fm  mtnus  numer.  9.  Angclt  tbtd.numer.  29.  in-  declarat  voluntaccm  defuncti  j  codem  pcr- 

x  j  tcrcflcf  intcr  vcrba  difpofiriua  &  dcnunti-  tinct/.  tusturandum  cradptcuntas.  §.i.Jf.  aetu- 

atiua ,  vt difpofitiua  noccant ,  cnuntiatiua  returand.  ejrqu* Jtrtbmustnfr.  L  gtntraitter Ji 

fintindiucrla  conditione/^*/ familta.j7.ff.  certumpetatur.Nam cum  pcriculuin  &com- 

famtl.crcifc.  quod&ipiiim  innucrc  vidctur  modum  totius  cauflx  ad  illum  tranficrit, 

noftra  coftitutio,  cum  dc  actionc  loquitur,  vtiquc  admittcndus  videtur  /.  hetedem.ff. 

quac  emcndari  aut  mutari  poflic  Eft  &  a-  de  rcgutis  iuris.  Accedunt  /.  fi  homtnem.ff. 

liamodcratio,quaminfinuarhoc  loco,A-  mandati.  cumnihil  prohibcar,illumreiha- 

lcx.  num.  2.  Purpurat.  num.fS.  Menoch.  arbitr.  bcre  plenam  notitiam.fi  rorte  facro,  dc  quo 

qu*ft.itb.2.cafit  176.num.i4.  poiTequeinre-  controuerfla  cft  ,  intcrfuiflct  ,  vcl  docu- 

uocarc  fuam  f  confcifloncm,  (i probct  fc  mcnta,  vndc  dc  rei  vcritatc  conftarcpof- 

crrorc  lapfum  quxdam  pcrperanrL,  legc  flc,reperifler,autpertcftcsvel  amicos  me- 

comprelu  ndilfci.  crror.fupra ,  detur.  rjrfacf.  hus  inftructus  Cit.Ue  *tate.§.  v.nttoffdcintcr- 

tgnor.  rogjnturfactend. 
27     Quinramdcclararioncmvideturf  hoc        Octauadcclarariofit.f  quodfiquisali-  « 

loci  iniinuarc  Bartoluswww.tf"  Corneusnum.  qucm  conucniat  apudiudicem.quidecer- 

2t.  Fulgof.  4.  Arctinus  nu.  $.  Purpuratus  nu.  6$.  tis  cauilis  duntaxat  difcoprarc  poflit ,  non 

Panormti.i»cap.(ig»ificantibusnu.24.inpcrCo~  vidcatur  habcrearbitrium  migrandi.auta 

naipfius,  quicxpoltfactoin  libcllumcon-  priori  caufla  in  hbcllo  comprchenfa  rc- 

fcrn  vclit,  qux  fub  priina  a&ionc comprc-  ccdcndi.  Ratio eft,  quod  huiusmodi  iudi- 

hcndi  non  poflimt.quxautem  illa  flnt,  col-  ccs  non  poflintaliquemin  iudicium  voca- 

ligi  pofle  cxLJcircdebcmusff.deverbor.  oblig.  re , nifl  difcrtc  cauflam ,  ex#qua  id  faciant 

Cartcru  hxc  declaratio  corinct  potius  fub-  citationc  complcctantur ,  gloffa  fuper  verb. 

tilcali^diftinctionc  intcr  cauflamemen-  illud  de  tnuefitt.  in  martt.  ejr  tbtdem  BaLdus, 

dationis  &mutationis,  qua  ccgulx  noftrsc  Matth.de  Affitclisnumero  12.' Fetinjn  cap.  cum 

xnoderationem ,  quam  fccuti  vcrbanoftra:  ordinem ,  de  refcript.  numer.  S.  verfic.  ejr  dicit 

conftitutionis,  generalepropofuiraus.tam  Balduijioft  Innocentium.Lud.  Roman.cjr  Oldra- 

in  caufla  emcndationis ,  quam  mutationis.  dum  ab eodem  altigatos.  t^ingcl.  in  1. 1.  numer. 

1 8     Scxta  cxccptio  ex  f  Bartolo nu.o.  Baldo  fecund.  infrafianon  compcttntciudtce ,  Iafon  in 

num.\S. Fulgof.»»«.5. 1  .ilonc  n.i 6  Romano  /. 2.ffftquUiniusvocat.nontcr.  quo  perrinct 

».^.Alb.w.77.Philip.Cornco».itf.Alcxan.  etiamnoftrorumdoccorumtraditio.quod 

in §. nihtlcommune  Lnaturatiterff.de  acq.  vela-  quamuis  libellus  inccrtus  cV  gcncralis  ,  fi 

mittend^ojfefjji.  49.  Francif.  Arcti».  i2.Alex.  pars  adueria  nihil  opponat,  procederc  fo- 

nu.<;6  Cum.»./,.colligirur,  quedhcresnon  \czt,ifi»ai.infrade annal.exception.  quodta- 

poflit  emendare  vel  potius  dcclararc  illa,  mcnaliudobieruandum  iir,fi  quisiurisdi- 

qua:  lam  a  defun&o  exliibitafunt>  4Jg«mm-  ctionemduntaxat  in  ccrris  cafibus  habear. 

tol.  Pomponiua.§  final.ff.de  ret  vind.  cjrcfua  tbtd.  Innocent.  incap.  cum fttgcnerati ,  deforo  compe- 

gloffjtcjrdochresfcripureliqueruntynecoonLin-  tent.  Iafin  in Ltff.de edendo,numer.  4.  Phtlip- 

terftipttlantem.  §.  t.JJ.  de  verb.  obitg.  vbi  eadem  pus  Deciut  tn  hac  i.num.7  Atixand.conf1l.j2.  nu- 

gloffayAngelusyCaftrenfZaftustbid.nu.  t2.  merS.  tibr.4.  K^ngeLtn  Lt.  infra,fia  non  com- 

2.9     Scptimacxccptiocft,quaTmagnamfaf-  petent.tudic.numero fecund.  Quibusrcfpon- 

finitacm  cum  prxccdenti  habcr,quod  ide  der  quod  in  nouiflima  conftitutionc  Impc- 

admittcndumiitinprocuratorcvtfciliccc  riali  ,  quar  promulgara  eft  Spirsc  anno 

isiusdcclarandinon  habcat,//4fl4/</./;/<-ff*.  \6oofbl  jS.  caucatur.mandataa  Camcra 

$7.  c'orn.n.20.Rom.n.S.Iafjt.26.id^arg.dJ.Pom-  Spircnfi  impctrara ,  non  poffc  iuftificari  c  x 

ponius.item Lvideamutffdein iitemiurand.Scd  aliis  cauflis ,  quam  qux in citationc deprc- 

tamen  hacc  iura  munus  impofltum  curn  hcndanrur. 

difficultate  tucri  potcrut.Vndc  &  ipfc  Bal-      Nonadcclaratiocft.quod  idlocumf  non  11 

dusftatuit.procuratorcmcliorcmcauflfam  habcatincau^^aappcllationis,y?f»»^/*wJ?#., 

domini  rcdderc  cmcdando  vcl  declarando  manum.  num.117.  ejr  liS.  verflquoad fecundum 

poflc,  detcnorc  no  poflc.Dcindc hcrcdc a  Alexand.num.1j.C0rn.num.24.  Purpurat. num. 

3  o  dcclaiari one  f  no  L iibmoucri  cradunt  hoc  71.  Atiiat.nu. 47.  ejr  62.  Phitippum  Dccium  nu. 

loco  Dccms  "t.so.  ltfd.§.nihilcommune.  num.  $4.  Iafin.  hicnumc.27.  verf.  ttem  addequodea 

p<Udqueargumentolegis,/$**r;ft#/i.  §.fi  qu*  dtclafunt,  Martan.  Socin.inditJ.  capit. 2. 

extra 
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-  r txfrJciilreMUtJtMm.T4tjtem t^t.pofiVincen-  appelUnti.  deapptUat.  in6. I.  emqmff.deappetl. 

imm  & toann.Andrc*  tn  hanc  fementiam  Uu-  recipiend.    Obfcruandum  pratcrca  eft,  nc 

iatouBartoljnl.perhanc.  C.  detempor.appel.nu.  quis  facile  impingat,quod  liccc  quis  libcllu 

4^L'erffedfecundumifiamopinionemiejrtbtd.A-  appcllacorium  mutarc  poilit,non  tamcn  i- 

Uxjnverb.  cumuUtto.Satycjbidemnum.3 .verf.  pli  permutandu  cflc,  vt  corrigat aut  trans- 

qujirtoquodnouum  capitulumcst.  Aiberic.  ibtd.  lormetca,  quaf  in  pnmo  libcllo  comprc- 

*www.*.vbiait,fevidiireiniudicioh*ccom-  hcn(afunc,ni(ifupplcrcvclic ,  quanbidc- 

municcr  obCct\i2ti.Baidjbtdem  numero  7.Ca-  func ,  &  arciculos  vctct cs  nouis  additioni- 

firenfnum. ?.Albcric.wauthent.at  quifemcl.nu.  bus  coj.dmu.ivc.d.lperhanctinfr.  detemp. ap- 

jjnJinc.K_sfnt.de  Butrjn  c.2.deiibt  i.  obiat.  Lud.  peli.  tamen  noft  poterit  renunciare  appella- 

£oman.confiSt.incipientequafiioeftnunquid  ii-  tioni  a  fe  interpofitzinpt  ^iudicium  aducr- 

JflSW.quo  pcrcinec  illa,  quc,  fcripta  rcliquic  fac  p&tris,t.ampttorem.C.deappettat.oatd.  hic  t» 

PtoCpctFarinjnfuatrafiJetcJitbMb.f.tttuU.  fuarepctit.n.<>o.Marian,Soctn.d.c.2.nu.i4t.vcrf. 

q.7S.cap.2.num.2jf.itctx\cap.7.nurn.}t7.  Ratio  quandoq,  vcro  a&or. 
huius  conclufionis  illacflevidctur ,  quod       Vltimadcclatatiqeft ,  -f  quodiudcxexj  c 

quamuis  in  caulla  appellationis  non  dedu-  officio  &  permictcntc  xquitatc  illud  con- 

33  ttaf  dcducetepoflint,  hoctamcnhactc-  ccdcrcpoflit,  puta  fi  partcsconfcniiflcnc 

nus  inrelhgcndum  fit.qua:  poft  licem  con-  mucarioni, BaldjnfuaUdionePerufin.nume.ss. 

tcftatam  allcgacanon  lunt.  cumappcllati-  Franct.Purpur.n.3 13. vbi  conftituunt,  ctia  co 

onis  caufla  co  rcm  d "ducat ,  in  quo  ctat  cafu  no  dcbcfcrcfundi  cxpcnias,itefi  pats 

cauflaprtncipalistemporclicis  conccftatx  aducrfinihil  opponat,arg.i.fi  mancipium.ff 

ijta demumfuprade procurat.  ejr  ibidem  BarttiL  de edtcttonXi.ff.de feri$sJJtbeffarum.§finat.ffcU 

atque  atii,  quafcncenciam  Iafon  num.4.&7.  acl.aut.quifemel.inf.quomod.aut  quand.  iudex, 

fatccur  communcm  cflc,  quamuis  ipfc  poft  Aicutushtc  n.6o.  quod  camen  dc  his  incclli- 

Fulgof  diflenciac.    Praiccrca  illudconfir-  go,quarinpoteftacepafriumconfiftut:qui- 

mari  notcfo  *tfr.dicJJ.perhanc infrJe temp.ap-  hbet  cnim fauori  fuo  rcnunriare  potcft.  /. 

peli.  qua:  hoc  cxprcfle  decidere  videtur.  pen.C.depacTis,  ius  publicum  collcrc  nequir. 

Tcrrio ,  quod  de  hac  rc  vidcacur  cflc  cafus  Lnemopotefl.ff.de UJ.patJajnfr.depatfts  dequs 

vtxclem.  vntca  in  caulfa  poflefljonis&pro-  reinfr.nu.30. 

prictatis.cxquo  intelhgiums.ipcctalccflc,       ConfcquenscflTcvidctur.fvtaliudaxio-  ?  g 

vt  in  odium  fpoliantis  is ,  qui  Ipoliacus  cft,  matis  noftri  membrumj ,  poft  litcm  con- 

poflitfufpcndcrcpcritorium  vnacum  pof-  tcftatam emendationi  locumcfle,  ordinc 

icflbrio.in  inftantiaprimaintcntatu,  &in  cxplicemus.Cofirmanthocmcmbrugloll 

folo  pofieflbrio  in  caufla  appe  llationis  pro-  in  verb.emendart.Cynjt.i9.0dof.n.i3.Bart.  nu.4. 

ccderc.   Confcquens  itaquc  eflcvidctur,  Alberijt.t}.Corne.n.22.Atexjt.c.&9.Francif.A- 

vtin  aliis  contfarium  obfeructur.  Scicn-  retin.n.4.Bartholom.Socin.n.4.&9.Lud.Boma». 

dum  tamcn  cft.no  ptohibct  i  appellantem,  num  97.Cafirevfjium.s.&6.AUtat.num.}4..  De- 

1 4  quo minus  cmendct autfmutct antc litcm  ciusnu.  1S.tafnum.t3.Purpurat.nu.66.vbi  hanc 

cotcftatam  lib;llum  fuum  appellatorium ,  fentcntiam  communcm  renuntiat  AngcL 

quod  illud  iuris ,  quod  in  prima  mftantia  At ecin.j»  § ftnminmlnfl.de ac~i.n,  6,Zaf.ibid. 

icruare  folct ,  hic  non  refpuamus.  Ludouic.  n.6.Fcltn.in c2.deltbelijobUt.nu.14.Marian.S4. 

Roman.htc  num.117. ttem  Dccitss  num.f4.t.  qua-  cin.n.t}2.  Et  hxc proceduc.quamuis  f  a&or  57 

ro.§finalff.deappeUxt.&ibidemBart.atqueAn-  hbcllo  fuo  claululam  adiecerit,  fehjcccd- 

gel.  qui  hanc  rationcm  ttadit ,  quod  cum  ple&i  faluo  iurcaddcndi,minuedi.  Bart.  hie 

appcllans  fc  dcfendac  ab  iniquir.-ux  icnren-  n.}o.Batd.n.99.&feq.Salyc.n.i7.Iaftn§.omnium 

tix  ,  ccnfcacuc  quod.imtnodo  rcus  ,  qui  lnflitdeacli$n.Fel.inc. 2. extr.de tibel.0bUtJt.14. 

pluribus  defcnfionibus  vti  porcft.  /. nemo.  ff.  ejribid.Panormitan.num. 2 S.Marian.  Socin.  t.u. 

dereg.iur.&  capjtuUus plurtbusjc re<tul.iuris tn  i}2.Iaf.hicn.4t.Ang.inauthent.denonaltenand. 

4.  Aliaracioeft  ,quodinappellationc  non  rcb.ccctefinprin.KzrioiWzcb,  quodca,  qua: 

fitncccflariumabiniciocauflasgrauaminu  aiuris  decifionc  depcndcnc,  intcmpefti- 

compledi,^. §.fin.  diucr fum  autcm  ius  cft  ua  potcftatione  infringere  ncquamus./.  ali- 

inappcllationc,qui  interic&acft  aienten-  mcntafHpdcnegot.g({l.c.tntcrdtlccios.wfr.  dcfi- 

tia  interloquutoria.  Ibidcmcnim  migran-  deinfirum.  Nccputoaudicdos  cflirj  Baldu,  3  8 

di  potcftas  data  non  cft ,  lcd  cauflam  lemcl  item  Bello.  in  addtnon.  ad  lafon.  item  Lan- 

•xprcflamprofcquitcnctur/ii/.wr^<?'^.  francum-»  in  expcfit.  captt.  quoniam  contrs 
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falfum.§.Jlatuimus  »»«./.  qui  cxiftimanc  hcc  verfcontra  kocoppono.Cyn.njf.AtberiM.ii.Bal' 

verba  (aluoarbicriomihiaddendi  & minu-  eUtin.i4.Salyc.njj.Fulg0fnj.CMjlrenf.tt.t2.  Ate. 

cndi,reo  tacenteidoperari,  vtpoftcac-  n.).4Cr(cqq.Lud.R9man.nj9i.Aktat.num.32. 

mcndationi  locus  fit.  Quodtamenidem  Bartholom.Soct.».S.Fran.Areti.n^J>ecius»au 

Baldus  nonputacproccdcrc  eocafiij  quo  Cornc.n.2}.verf.fatiit.quartoIafin.  to.ejr ti.verf 

quis itavcibaconcepiflet,vtvulgaris clau-  habetexgiofsairesconctuf»nesiPurpur.n.7j.  ln~ 

iula  habct,yS///tf  iure addendi  &  minuendtt  cu  n9cent.i»c.2.detibeUt.obiat.ejrtbid.Ant.  de  putr. 

ha*c  proreftatio  ad  ius  referatur.  Etcnim  reUtibicaLud.R9n.an.Fel.inc.Jigntf1canttb.extr. 

harc inanii diftinetio mcriroaCclfo  ibidem  de tibcU.obtat.n.ii.Mar.Soc.ib.njsp.Panor.n.21. 

i»atUitionibusUCon.6c  Rimmald.  inexptica-  &n.2i.Ang.inJii.dea(tio.§.ftnminusn.7.Zafj- 

ttonehuius  Ugis,itcm  Ang./»  jT.  omuinm.  in-  b:d.n.4.Aiynfn.S.Did.Couar.arbtt.q.cap,t2.nu. 

Jlitut. de  action.  rciicitur.  Obftant  cnim  !c-  mer.6.  Etcnimfiquispctitionem-J-hercdi-  4l 

gcs  &  rundamenta  fupta  a  nobis  cordti-  tatis  in  iblidum  inftitucrit,  nonpotcritex 

tuta.  poft  fafto  roucarc  libcllum ,  &  pro  diroidia 

Nccquidquam murandum,etiamfi pars  pai :c experiri  vel  contra.  Itahunc  rcm  dc- 

j 9  aduerfaf  emcndationi  vcl  mutatiom  ccn-  claraht  Ca(lrcnC.htcnum.6.Comiusn.24.  Ro- 

fcnferint ,  conftituuthoclocoBartholom.  man.v.ici.DcciUsnum.2^.Argtl.d.  §._//» mtnus 

Socinus».j.  qui  allcgatr.  excaujjis. extr.de of  nu.7. de  qua  rc  quid  fentiam  poftea iatius  c- 

Ju.deUg.AUx.n.9.Purpttrat.hicn.72.hald.inau-  difleram.  Quandoquidcm,  vtomncsdo- 

thent.hocJacramentum}infr.deitireiurand.propt.  etorcs iupraa mcrelati concludunr.illaad- 

calumn.dand.&ibiCelfusinapofiil.Fetin.incap.  iudicatio  non  fltproptcrvltcriorcm  pctiri- 

2.extradeUbeU.oblat.nuj4.  idcmq;  videntur  oncabactorepoftlitem  conteftacam  infti- 

ctiam  fcntirc  Alciac.».?*.Racio  cft,quod  in  tutam,  fed  proptcr  naturam  motx  actionis. 

his,quxaiurisdcfinitione  fubftantiam  ca-  Pctit  enim  quis  fc  hercdem  dcclarari  & 

piunc,priuatorum  confcnfus  nihil  poflit.  hercditatem  rcftitui,  quo  cafu  etiamilla, 

LncmopoteJl.fl.de Ugat.i.i.pac7a.ffdepac7is.i.ne^  qua- ex  poft facto  vcniunt,  in condcmnati- 

expr£torio.ff.deregul.iur.authent.offeraturi&  onemf deducunrur./*j^.</f pttii.hercdJ.feo 45 

quodtbtdemjcriptumretiqucrunt  dottoresnoflri.  iemporeeed.tuttLejr Uicet.tnfr.de iudiciit ,  quia 

ifi.§fedquia  veremur.infr.de iureiurand. propt.  cum  ius agendi  metiamur  cx  pcrfona  acto- 

calumn.dand. Accedit,quodfccundura  con-  tis}i.t.§.iff.  fipars  hered.petit.  lufficit ,  quod 

fidcrationcm  Alexandri  »/*»«»/.//.  fenrcn-  ius ,  quodintentat,  fitaprumcomprehcn- 

ria  fcrretur  fupcr  rc ,  qux  in  litis  contcfta-  dcre  quafcunq;  rcs  hcreditarias.  /.  licet  mi- 

tioncmnonvcniflfet.  Et  quamuis  Albcri-  nimam.  ffdepetit.  hcred.  Quod  n  vcroquis 

SVLshicnumero tj.Rofred.in titul.de tibell.cmen-  gencralitcff  concludat,& certam rem vc-ff 

da»d.Mynfmger.inJtitut.in §  Jinminusnum.tj.  Juti  fundum  Tufculanum ,  qucm fibi  rcfti- 

hancfentchciamoppugnenc,  quodpucec,  cuivclic  ,  defignec,  hicincernoftrosincer- 

licis  conccftacioncm ,  cciam  quzanccain-  prcccs,  quidiurisiicmagna  concencio  cft. 

tercefllt,ad  rcm  mucacam  poftca  rcdte  ac-  fEtcnimBattolusw/f  nu.t.virficontrakoc  op-  4  j 

commodarijtamen  nullo folido  argumcn-  pono.AUx.nu$.Bartholom.Socin.n.S.laf.numjt. 

to  vtuncur.  Praeccrea  Baldus  a  Mynlingcro  Marian.Socin.  dt£t.citp.2.numer.  139.  Panormit. 

aUegacusplancconcrariumafleric.Conful-  ibtdemnum.2$.Fcltn.vcrf.ftxtatOntltifio  »...vi- 

4'  tiusitaquccft,  vtad  fubmoucndam  nonf  denturdefendere.hoccafunonciTccmcn- 

ncccflariam  altcrcationcm  quis  htis  con-  dacionilocum.  DiflcnciuncfaucemFul-^ 

tcftacioncm  rcnouari  curcr,  (ecundum  do-  gof  numer.tjtrgument.  corumqute  notantur  in 

c"trinamBarcoli/»/.»)*/4r/  24.  jf.de procurat.  glojfa  inl.i.Jf.cod.  quar  confticuac  ad  offici- 

41     Nondiftinguimus,vtrumiudiciumf  v-  um  iudicispertinere,  vtcxfccutionispar- 

niucr&lc  fitgcncralc  ,  an  vcro  particularc  tcs  accommodct  &  rcm  adtoris  efle  dccla- 

Quamuis  cnimglofla  hic/»  verboemendare,  ret,  licct  iola  reftitutio  petita  fit.  /.  Pomponi- 

itcm  Odofred.»*.//.poft  Ioann.&  Iafonem  us  §.Jcd & hisfj. de procuratoribus.  Comeus  nu- 

in hanc  fcntenciam laudacos , Schneidev. in-  mero  2j.L ajtn t.fnnumer.7.  Lodouic.  Roman. 

fittitt.  deacli0».§.ji»minu»y  puccc ,  inccr  h*c  num.  10;.  Vhitippus Deciue  numero  2<.  vbi  ait 

iudiciainterefle,  icavciniudiciisvniucrfa-  communemopinioncefleconcraBartol(j, 

libus  cmcndacioni  locus  fit  vfq;  ad  ipfam  Francifcus  Arctin.  numer.  quarto  ,  circa  fin. 

fcntcnciam.camcn  hanc  gloflTae  inccrprcca-  Curt.iunior  numero  64.  Purpurat.  numero  71. 

tioncm  mcrito  damnanc  Barcol.hic tnpri».  argumtnt.  dut.  Ug.  +.ff.  de pttit,  heredit,'  Si 

con- 
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Tit.  dc  edend.  1.  edita.  i\i 

con\\in^t\irc\imlxontrouerfia.jf.de  tranfait.       In  hacopinionum  confli&atione,  ani- 

idem  quod  debeamus  attcndcreid>  quod  maduerto  tamcn.cos  conucnire  inilioi  vc 

pnncipalitcr  agatur.  Atctat.htcnum.  $2.poH  quis  corrigcrc  quidcmillud,  quodpcrpc- 

CardtnaUm^dnton.de Cutrio.  Barbat.tncap.2.  ram  a&um  cft,  poflit,  fcd  diicordcs  cffe, 

extrade  libcli  obUt.  ab  codcm  aUegatos.Dtdac.  an  illud  nouo  iudicio  an  vcro  cum  profc- 

Couarr.practic.quajlion.cap.i2.nu.6.  vbihanc  quutioneprionsfieri poflit.Bartolus cnim, 

47  opinioncm f  magis  communcm  effc  tcfta-  &  qui  eius  "J*  icntcntix  fubfcnbunt ,  auctor  4  9 
tur.qfcntcntiatanto  tolerabiliorcft,quod  eft.idantclitem  conteftatarri  adnutti.po- 
ipfc  Alexander&Bartholom.Socynuscx-  fteaveroaliudprobandum  efle.  Erfi  quis 
iftimcnt,  ofnciumiudicis  ratione  aliarum  vrgeat,quidvtilitatis  talisconfidcrarioad- 
rcrii  ipli  in  caufla  exfcquutionis  dcncgari  fcrrepollit,  rcfpondct,pofleintcrclferati- 
nonpolfo  Idq;  longecerciorifundamen-  onc  fporrularumiremve£tigalium,qua!dc 
toconftabiliii  poifc  conftituO,  quod  fc-  libellisfoluidcbeant  ex  coluetudine  mul 
cundumtraditionemjT^OT/wlw^,/*/,<l'tf  torum  locorum.  ltemBattoli~j  traditione  fo 
4£7ion.i\\ci  quiminuspcticrit ,  non prohi-  do&ores  variomodoaccipiunt ,  vtvideic 
bcatur  poftea  adhuc  codcm  iudicio,  quod  licct  apud  Alcxandr./w  nu,  u.laj.n.  21.  Phtt. 
dciit,  pCtCrc cx conftitutioncZcnonis  Im-  Deciumnum.i6.Albanum Schrad. Pomat  tnad- 
pcraroris  &  ipfius  Iuftiniani ,  caufla  non  ^/.£teriimquinq;exrelatisconftiruutBar- 
iit ,  quod  hoc  auxilii  illi  intcrcludamus ,  tolum  duplicitcrerrarc.  Primo,  dum  in- 
quicxnatura  aftionis  &  pctitionc  inftitu-  nuit  dclibcllovitiofo,  quiq;  nulla  rationc 

ta  planc  admittendus  vidcatur.   Quara-  fubfiftat  quem  huiusmodi  run&ioncm 

tioncmotuscxiftimo,  ctiam  dirTcrentiam  agnofccrcdeberccontraea,  qu^ipfeBar- 

corrucrc,  quam  nonnulli  conftituunt  in-  tolus commemorct int.fin.§.Jin auttmytt.fr. 

tcriudiciumvniucrfale&gcneralc,  vcluti  tommun.de Ugat>  iremilla,  quarfcnptarcli- 

in  a&ionc  tutclx  >  Vt  ibidcm  profcquutio  qucrunt  Baldus  in I.2.C.  deemnUch.Sa/je.num. 

rci  ccrtaf  adimat  potcftatcm  cmcndatio-  2utrgMmviextta,kquodty\\usmtc\iigido-' 

nis ,  Decius hicnum.27.ptfi  Abbatem ejr  \^in-  beat,qu i  rirc fa&us  valcat/.  4-  Jf •  condcmnd- 

tonmm de  Btttrto > itcm  Speculat.in  hanc fenten-  tum.ff.dere  iudtc.   Sccundo  quod  videatuf 

ttamlaudam  Franeifc.Arettn.hienum.4.  Pur-  ctiam  fignificare  ,  de  libcllo  reformato 

purat.  num.  76.  pojl  Bartol.  crlmoUm.  arg.  Ug.  Vc&igal  fblucndum  non  elTe,contra  ea,quc; 

licet.  infradciudieiisi  &quod ca, qu* dcdu-  memorix  prodidcrunt  doctores  tn  Ug.  tu- 

cuntur  in  cauflam  tutclac  &  fimilia  iudi-  ritgentium  $.  ddeo.  rjr  tcg.  *b  emtiont^.jf.  tU 

cia  gencralia  ,  vidcantur  iurc  actionis  fdciit. 

peti.       »  Dedusautcm  dcfendendo  fentcntioni 

48  Suntquinoftrumthcmaornando,  f  id  Bartoli,  conftituit ,  Bartolum  intelligen- 
etiam  vim  fua  excrccrc  pronunticnt  in  a-  dum  eflc  de  faclo  oblationis  ipfius  libclli* 
cfcone,quarincpteinftitutacft.  Idenirano  nonautcmdc  cffc&u.  Quaindifccptati- 
dubitat  afTerereBartol  hicnumer.  2.  verfi-  one  licet  fuperuacuum  VkTcatur  dc  veibis 
demjt ttbetltss  deficeret  in conctufione.  Etlicct  intcrpretum  digladiari ,  tamef  quoda  dc-  y  I 
Batdus  injuarepetit.Paduan.num.44.  contra-  coro  alicnum  fit,tam  infigni  viro  tantz  in- 
rium  detendat ,  quodcius,  quod  non  fit,  cogitantiae  labem  adfpergerC,  conftiruo, 
nullxpoulntcfTcqualitatcs/.^/iw./ir-t/-  Cundem,  andelibellonullo  velrcformato 

'  Jacdf.crvJurpat.Scproptctcl  fcmpcr,quod  tabclla  vt  vocant  lbluendafit,  nihil  certi 

tempotalargiantur,rcftitui,  quodorrcnfa;  hocloco  definiuifle,nifico  cafu,  quolii 

contra£hinij  cft ,  ad  conuenienterri  for-  conteftatacfTet. 

mam  poflit.  Ug.  accufaturus  tt.ff.  ddUg.  lul.       Eft  igituripfiusfententia.fquantumC-  <% 

ieadult.  quodquc  eo  cafu ,  quo  res  vitiofa  go  afTequi  poflum  dc  libcllo  nullo  ante  li- 

ex  cmendatiouc  coriualefcit,  nouaatquc  temcontcftaram  nihil  Vedigalis  nomino 

alia  dici  dcbeat//W  ciuiU.jf.de iujl.cr  iur.&c  fblucndum.  Cxtcrum  fi  rcformcrur.  tunc 

Baldi  fcntcntiam  probent  Fraricifc.  Arc-  illud  facicndum  cflc ,  nifiafltca  >  quod  co 

tin. num.6.  Purpurat.  num.to$.  drftq.  Mirian*  nomineexpediendum erat, intuliflct.tunc 

Socm.de ap. 2  extr. delibetl.  obUt. num.  104.  ra-  cnim  dc  libcllo  rcformaro ,  nihil amplius 

mcn  candem  Bartoli  fcntentiam  confir-  prarftandum,  ttrc6cct.bonajidcs.jf  dercg. 

mant  t\\cxz\\±ntt.it.Lud.Roman.n.so.hfon  «w.quod  cnim  pcrperam.&cxnullacauf- 

n.2o.Dcciusn.3i,Ft4lgofn.i.  fa  datum  cft,  conuertitur  in  f<  lutioncm 
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i!s  Comment  Petf.Gilkenii  ad  Lib.  II.CoA 

cius,quodrcueradcbccur,/.  eteganter  21ff.de  dctdil.  edtft.  per  arg.  a  contrario  fenfit  ,  prx- 

condttt.  indeb.  Porro  Bartolus  poflcc  in  co  \ztz\tex4.  infr.  depofiti ,  ca  conliderarionc 

impcgifle  iudicari,  quodcxiftiincc,  liceco-  adhibica ,  quod  (cnccncia  libcllo  contbr- 

(j  teftaca  cmcndationemquidem  coricedi-J*  miseflc  dcbcac.  /.  vt /undtts.tf.  comm.dtutd. 

pcr  renouatiortcm  iudicii ,  fed  ve&igal  v-  fed  oncrat  hanc  infpe&ioncm  non  mcdi- 

troquc  cafu  folueridum  eflc ,  forte  proptcr  ocritcr  quod  /. fundt.ff.de except.  itcm  teg.  ex 

au6toritaternlitisc6tcftatar,<jux,vtaicOc-  diuerf. ffde reivtnd.  intclligamus ,  cauflam 

cius ,  fcparata  a  libcllo  fubliftcrc vidctur,  principalem  &  fructuum  pctitioncmfeo-  j<? 

&vc  oftcndicPurpur.  ///.aliquan-  dcm  iudiciocumularinon  lolcrc,  aucnon 

do  inepcicudincm  libclli  purgarc  poccft,  pofle.  Difficulraseft,  quarnonramfacile 

vc  incafu  qucm  proponic  Bald.  in  t.  nudo.  colli  pofle  videacur ,  nili  diftinguamus  in- 

infr.  decontrah.rjrcont/nttt.fiput.  &cundem  ccr  fru&us,  qui  ex  officio  iudfcis  ,  quod 

fcquucus  lafon  inlcg.etcgantcr.  ff.de  condtct.  a&ioni  (cruiat,  &  illos  ,  qui  iurc  achonis 

indebit.  num.  6.  vcl  fi  pcr  cohreflionem  i-  pecancur  ,  vc  hic  obcineac  ditf.  t.  fundi. 

plius  rCi  poftca  iudicium  conualefcerec ,  illic  ea,  quaeanobis  expofitafunt.  Secun- 

vt  Ixfonhicarbitratur  ,num.2}.  Purpurat.  nu-  dum  ea  ,  qux  infra  copiofius  periequc- 

merov.6.  Anauccmhoc  cafubcncanma-  mur.  Carterum  cum  ftylo &conmccudi- 

le  fenfccic  aliis  diiudicandum  relinquo.  II-  nc  infequchcis  aecacis  aliud  rcccpcum  vi- 

lud  cxcra  controueifiam  efle  confticuo,  dcamus  ,  non  immeriro  dubitan  poflic, 

opus  eflc  noua  licis  conccftationc ,  vt  re-  an  quse  diximus ,  gcncralircr  &  iine  di- 

tte  animaduertit  i^Alcxxndcrhic  numer.  to.  &  ftinctione  admicccda  flnt,  quod  in  prxicn» 

quamuls  raccar ,  hoc  cafu  potius  mutatio-  tia  aliis  difccptandum  rclinquo. 
ncm  cfle,  vt  injtat  Batdusatque  lafin ,  quam         Ha&enus  occupaci  fuimus  circa  axio  - 

cmcndacionem  camcn  noh  vided ,  quid  macis  hoftri  propagarionem  ,  rcliquuirL. 

prohibeacappeltacionc  cmcndaciohiset-  cflc  vidctur ,  vc  diipiciamus ,  cx  quibus 

iarhmucacionemcompledci ,  nili  quid  di-  cauflis  rcgula  propofita  officii  fiii  parres 

ucrii  nomimumtSn  mmationc  caucumfic.  rcmicccrc  folcac.  Circi cuius  rciinipecti- 

Pcrcinec  deinde  ad  propagatione  noftri  onem  animaducrto ,  inccrprcces  noftros, 

54  axiomacis,  quod  fnopuccmusdiftinguen-  vtBartotumhicnum/ecund.  lulgof.num.t.  Sa- 

dunl ,  an  quis  ahquid  craendarc  vclic circa  tycnum.  ti.  Cajlrenfinumj.  la/on  num.  16.  Phi- 

Cauflam  prihcipalcm ,  an  vcf 0  circa  acccf-  tipp.  Decttss  num.30.  Lud.  Roman.  nttm.  79.  An- 

fiones,  vcluci  rruftus  ,  vfuras  ,  expcnfas,  get.in  §.fn  minusjn/i 'itut.de  action.numero  6. 

qu.c  ance  liccm  conccftacam  dcberi  pof-  mdynfinger.num.  tQ.  &feq.Zafnum.  f.  &feq. 

fcnc.  Nam  qua:  pcndcnce  iudicio  cedunc,  Panormttan.  incap.  2.  extradetibctl.obtat.num. 

aliamdcfiniciohcm  habent,  vt  poftcain-  24.  Fetin.ibidemnum.  tf.  quadrimcmbrcm 

icclligcmus ,  ita  Baldushic  n. 27. Salyc.nttm.it.  diftin&iohem  \  confticuere  incereflTc  anj^ 

verfvndecircaaccefsoria.  Fulgof.  num.4.  verf  illud  conCmur  circa  iubftancialia,an circa 

fedftveBet.Bartol.num. 7.  Deciutnum.4i.Cyn.  repeticamaricircaqualicaccs,  andeniquc 

num.2o.Tafnum.}}.Purpurat.num.i2.{Jiiarian.  circa dcclaracioncm  corum,  quarobfcura 

Socin.inc.fignificdntibusdetibett.obtat.  num.  t}6.  velambigua  vidcbancur. 
Ia/onintj.C.deiudiciisnum.*.Cafirenfiibid. nu.       ScienJum aucem cft, pro euidcntiori  fi- 

S.Aretin.circa fin.Glo/fa  in t.j.§.fi  rem.ff.  de  lc-  gnificationc  hulus  matcnae,  in  libclh  cam 

gat.}.&ibid.Bartot.Atciat.covfit.i4o. ntt.  7.  An-  criminaUs  ,  quam  f  ciuilis  conccpcione,  J S 

get.Aretin.iu§.omoium,Infitut.dedeac7.num.  quardam  neccflariorcquiri.    In  crimina- 

f  5  /.  Nicuncur  auccm  f  argumcnto  folutio-  H enim,  vttradunt  omncs  dotlores  fupraint- 

nis  ad  pccicioncm  in  iudicio  fa&am ,  deinL  his  taudaii ,  quibus  adttcio  Franci/c.  Purpurat. 

fiextotoS.  §.iff.deteg.  /.vtqueadmodu  ibrce  hic  num.  46.  Ctaudiumnum.22.Ripamnum.20'. 

foluca  id  ,  quod  incercft  amplius  peti  rioh.  Curtsun.num.  tj.  AngelJticnum.  ai.Atexand.i» 

poftiUfin.ff  deeoquod cert.toc.  quodcacicc  Ltff.de edendonum.}o.Bartot.  ibidem  num.14. 

noc  deccimenci  rcmififlc  vidcacur ,  eadem  Tnnocent.tn  capit.examinate.  extr.deiudic.Myn. 

racione  idcm  eucniflcincclligacur ,  fifors  fing^bfituat.i2.cent.l.num.t.Andr.CailMbr.i. 

duncaxat  pecica  fic  &  lis  fuper  ca  concc-  obfiruation.  $4.  numero  9.  Ctarus  in  fua  praxi 

ftata.   Vrgec  cciatn  definitio  rioftrc  lcgis,  quaftio.ji.  &  qusefi.r^.ejrnum.  6.  &fiq.  Bur/at. 

qua?  hoc  poft  litcm  contcftatam  non  ad-  eon/it.24.  num.27.  vot.  1.  Cephai.conf1lj04.nu- 

mittit:  dcinde/.  ddtles.  $.  itetmfcitndtm.ff.  mer.§.Ubj. Ofificon/iL  44-  nttmero$t.  Proffer. 

s  farm. 
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TtrinJnfuo  tracJ.crim.iib.tJitaL  r.  de  inquiftti-  tra&us,  itifttt  ut .  de  aiiton.  inprineip.  &  §.omm- 

9n.num.37,  cxigicur  vc  prxccr  deli&i,  cuius  um.mftitut.  de obitgat.  &  §.iJ.i.f  de  obltgat.& 

quis  inlimulacur,  &  pcrfonx ,  cum  qua  aut  acl.  Eccnim  is  non  poccft  incclligi  rcm  fci- 

in  quam  aliquid  admillum  cft,  dcfcripcio-  rc  aliquam,vc  rettc  dclibcrarc  poflit  vcrum 

nem,comprchendatur  locus&cempus.  /.  ccdcrcanconccnderevelit,  quicaulTami- 

UbeUorttm.jj.de accuf.  ^notet  Jcg.vt  reffonfum  infra  de  tranfact.  leg. 

In  ciuili  vero  iudicio  libclli  concinnatio  precibw.mfra  dt  mftttut.  &fubftit.  impub.  L  ne 

etiamneccflariasconditionesrequiric,ici-  caujjas  mfa  de  appellat.    Dcinde  illudma- 

5*  licccfactinarrationemf  quxduopr.ccipuc  nifefteconuincicurexcap/*.r*//-4.</<*  Libcii. 

complcdacur,  cauflam  icilicec  &  rci  dcii-  oblat.exLfin.infradeedici.diui\^AdrianjtoLl.t. 

gnacioncm,  fccundo  conclufioncm ,  quod  infr.dcprad.  decur.nonalicn.   Admifla  &  illa 

enimhxcinomnilibcllo  dcfiderenturtra-  coniidcratione  ,  quod  in  omni  cognicio- 

dic glofla  in  Lt.ff.de  edendJn verbo,  vt perinde.  nc  cauflx  inucftigatio  prxcipua  (\t.Uum hi 

Bartol.ibtdemnum.7.i2.&i9.Baid.nu.6.&fq.  §.  vnlt  igitur.  §.  m  cauffa&  §.fipr*tor.ffJc 

Cafircnf.n.t2.Alex.n.i$.&  2$.&feq.  t^tlbcrtc.i.:  tratj.iit.Qiio  pcrtincccclebraciilimumaxi- 

9.&fec[.Ang.num.io.cr/eq.lafn.ij.BaiJ.  btcnit.  oma  philoiophi,  quod  fcirc  iic  re  per  caui- 

6.&feq.  vbiramenadhucaliasconditioncs  iam  cognoiccrc,  lcg.  tntclhgcntia  de  verbor. 

neceifarias  cfle  ftatuit  dc  quibus  poftea ,  /-  ftgnf.&L  i.ff.dciuji.&iur.  Lt.ff.de  cxcept.  do- 

dem  BaldJn  repctit.  Paduan.nu.  $3.  Cynus  htc  ;;.  //  maii. 

p.&feq.Odofrcd.num.7. Angjtum.4.  vbi tamen       Qux cum ita  fcfe habcant , tmcminifle  6 1 

&alia proponit  Albcric.  num.  4.  Satycet.mm:2.  ramcn  debemus,  incereflc  fecundum  opi- 

Fulgofn.4.Lud. Roman .n.i6.Zaf.in  §.  ftn  mmus  ni o n c r n  glojftjn  d.leg.  i.ff.  de  cdend.in  verb.  vt 

num.6.Mynfing.n.20.Schncidvv.nu.9.  Spcculat.  pcrinde.AtbcricM. y.Bart.tbtd.n.i2.Batd.n.tt).  & 

libr.  2. part.tJit.de  afl.feupetit.ttu.t.&Jeq.Mynfi  i4.Caftrenfn.tt.Ang.n.ii.laf.num.  42.  SpecMbr. 

tib.i.obferuat.6i.n.2.& tf.Marant. infuo  (pccul.  2.part.i.§.fequitur  numer.$.  Marian.  Socin.tn 

part.  6.tif. deltbelLoblat.  Schneidw.itt §.omni-  cip.figntficantibmextra de  LtbelL  oblat.  num.4f. 

um.  infiitut.de acf.num.  10S.& ibidem lafon  nti.  Pan<?rm.tlidcmnumj2.&  13.  Baldusinexplicat, 

11$.  Mynfingcr.confil.100.num.  4.  Emeric.  a  Ros-  noftrx  legU  num.14.  Ang.num.$.Salycct.num.  ti. 

bach.mJuapraxitttuLi3.  num.  24.  Damhoudj»  Lud.Roman.nu.i6.Corn.n.i4,  Chrtfioph.Winz- 

fuapraxi  cmiLcap. ico.num.  uumduodecimca-  UrinfuoproccJf.iud.cap.21.n1tm.t7.  Emeric.  d 

piitbus  fcqucnt.  chriftoph.  WintzJerinfuopro-  R0sbachmfuapraxiiud.titul.33.num.  2S.Ferra~ 

60  cc[uttd.tit.2i.num.x.&fea.  Cauflam  cninvf  rieufmformaa£iionisrealis§.adeutdenttamnu- 

in  libcllo coprehcndcndaeflTe incclligimus  mer.i6.Zaf.in §.  omnium,  injlitut.de  acfion.  nu. 

exLi.ff.deedend.dun\V\pian\iS3iit:quaac7io-  tj.Schncid.num.t09.^And.GaiLltb.t.oberuat.6t. 

nequisqueagerevoleteamederedebet.   Nam  a-  nu.ff.  incera#ionem  in rem.&a&ioncm  in 

qut/simum  videtur ,  eum,qui  aclurm  eii.edere  a-  pcrfona  m. 

cfionem ,  &promdcfiiat  rcus,  vtrum cedere  an     Eccnim  priori  cafu  caufla  proxima  necef- 

tendcre  vltro  dcbcat ,  & fi  contcndcndum  putet,  fano  exprimenda  eft,fccundo  cafu  vero  re- 

veniat  injiructus  ad  agendum  cognita  afttone,  mota.  In  rei  vindication efproxima  caufla  6  2 

quaconueniatur.  Hicpronuntiationeaftio-  dominiumcft/./»  rcm.fj.de  retvind.  Rcmcca 

nis  nedum  formulam  iudicii,  quam  inrcn-  cauflfa  vendicio  &  craditio  veri  domini.  leg. 

dcrc  vclic  flgnificari  puco,  cumea  addeli-  cumres,infr.deprob.veijimil.  ciculus,  qui  cra- 

berandumno  furficiat,fedpociflimucauf  ditionicohxrcar,vtdonationisdotis,  pcr- 

fam ,  cx  qua inccrpcllctur ,  & deinde alias  mutationis  &c. §.pcrtraditioncm.  injiitut.  de 

circumftantias ,  quas  vcrbum  aclionis  hoc  rerum  ditttf.  &  acquir.  earum.  domtn.  leg. 

loco includicQuxracio eciam repccicur in  nunquam.ff.de acq.rcr. domin.  Si icaquea&or 

ziithcnt.offeratur.mfr.de  tititconteft.  ideinqs  remoram  fuiiuriscauflamlibcllocomple- 

arguicprxfensnoftralcx,dumftatuit,adi-  &ivclic,poceft,  nontamcnid  faccrccom- 

onem  cditampoflc  ccrto  modo  corrigi&  ve\\itm,vtdocentdof/oresfupJuolisrciati.arg. 

mucari, quod  ianeabfurdum  eflec,  ii  defo-  t.& anead.t4.%.a£iioncs ff.deexcep. rei  ittd.  Rc- 

laattionc  iudiciali  accipcre  vclimus ,  cui  ferttamcn.largitcranidiiat.Namiileinli- 

mutationis  verbumquidemaccommoda-  bclloproptercadominum  cflccontcndat, 

re pofllimus  emcndarionis  non  xquc ,  nifi  quod ca  rcs a  Titio  iibi  ex  cauila  vcnditro- 

dc  ilhs  intclligamus,q aclioni cohxrcnr,&  nis  tradita  fit,&  illud  doccrc  no  nolli t ,  non 

vnde  illa  nafcatur,  vc  obligatioiccmcon-  prohibctur  iudicium  cx  aliacaufla  mftau- 
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rarc ,  &  ita  dominium  rurfum  vindicare.  L  conftituunt  mrcrefle,  vtrum  quis  experia- 

ftmatcr  u.  §.ft  quisdutem.ff.de  except,  rciiudic.  tur  iudicio  vniucr{ali,angencrali,an  dcniq; 

&eap.abbateiextrade  rctudic.  Diuerfa  cauf-  -ffingulari.  Vniucr(aleiudiciumeft,veluti  €* 

iaelfetfi  gcncralitcr  fedominum  eflecon-  pctitioharrediratisf  iudicium  familia:  er-  c* 

tendiflet,  &inprofequutionecauflx  eam  cifcundae ,  poflciforia  hercditatis  petitio, 

exprelfiflct,  aut  tcmpore  probarionis  hanc  actio  ex  cmto,qua:  datur  quoties  hercditas 

cauflam  pcr  tcftcs  velalio  modo  fruftra  aliquavcniit,dcquibus/.r.  &tot.  tit.ff.dehe- 

adftrucre  conatus  eflet,  tf*  Ludt.  RomdnMc  red.pct.de  poflcflbria:  hcreditatis  petitione, 

num.17.  Cajircnf  inditi.Lt.ff.de  cdend.num.tt.  idcm  de  fidcicommiflaria  hercditatis  pcti- 

Baidus  hic num.  16.  Vhilip.  Cornei.  hic  num.  14.  tionc  /.  t.& tot.titff&C.  dthered.&  acH.vend. 

Bartol.  in  d.§.  quas  actiones.  meridnJSocin.  d.  In  eadcm  caufla  lunt aetio  dc  pcculio.item 

cap.i.de  UbcU.obUt.nuJo.  qui  tamcn omnes  adtio dcdoiQ.Alex.hicnu.21.  Cajlrenf.inrubr. 

diuerfum  fcntire  vidcnturin  cauflahypo-  JoLmatrim.quemadmod.rcspct.nu.s.arg.l.  quod 

thecaria.   Porroan  in obligationc  pcrfo-  diciturff.de  impenfinreb.dotaitb.facijtcmi.do- 

6)  nali  caufla f  proxima  profcrenda  fit ,  non  tisfruitHs.fj.deiur.dot.Zdf.in  §.curare.  injiit.  de 

arquc  cxpeditum  eflevidetur.  Cauflarc-  dciionnum.p.  Iniudicio  vniuerfali,  rcsqua: 

mota  eft ,  quod  quis  pecuniam  mutuo  de-  petantur ,  /pccialitcr  f  nominandx  non  '7 

dit.  Cauua  proxima ,  quod  proptcrea ob-  funt,  fed fufhcit  quod quis  petat ,  fc  hcrc- 

ligatusfitadr;ftitucndum,Qoiia</.  /.  t.de  dcmtalis  defuncti  dcclarari  &:  hcredita- 

edend.in  verb.vt perindc.  Bald.  in  explicat.  Pe-  rem  fibi  rcftitui L4.tr  Liicet.  Lfi quo  tcmpore. 

r^.w.z/.contcndunt,  etiamcauirampro-  ffJepetit.hered.  L  quafttum.ff.  de pccuL  Hsc 

ximam  cxprimendam  cfle  ,  quod  obliga-  cnimdeclaratio,  quxin  omniiudiciorca- 

tio fundamcntum noftrx intentionis  con-  li facienda cft, Uxdiuerfo  §.  1.  ff.de  rei  vtnd. 

ftituat,  &idcircoaUcgandafit/.^/<k/«»»-  corcmdcducit,vtin  cauflaexfcquutionis 

mtffo tnfr.de tranjitf.&l  probanda, tegJnterpo-  inquiratur  dc  rcbus  fpccialibus  per  ipfum 

fttaseodemtitul.  Contrarium  tamenvidcn-  cxfea^uutorem ,  vtfcilicet  conftarc  poflit, 

tur  ftatucre  Bartol.  num.  16.  cum  fufficiat  li-  qux  lint  reftituenda ,  &  qux  rctincnda ,  in 

bellumprxfumtiucconcluderc/.  omnes  §.  cuiusreifulcimcntumgloflaallcgat/.  t.lin 

Luciusff.qua  tn fraud.  cred. Aiex.nu.2S.  qui  ait  rcjlttuenda.Ldeijcrcduatc.LjinaL§fm autcm.inf. 

gloflam  in  hoc  ab  omnibus  communiter  depetit.hereduuccdut Ldefcnftonitfacultas ,  injr. 

TcprchcndUaftbtd.n.42.  AngeLn.  12.  Albertc.  deiurcjifi.iib.  10.  itcmi.  1.  quomodo  &  quando 

n.7.&o.  vbi  ait tamcn confultius eflc,ad o-  qnartapars.eolitb.to. 

mnc  dubium  &  ambiguitatcm  tollcndam,  Porro  in  gcnerali  prtitione,  vcluti in iu- 

vt  vtraq;  caufla  cxprimatur.  dicio  tutelx  negotiorum  geftorum,  pro  fo- 

Obferuandum  autcm  eft,  vt talis caufla  cio,&infimilibusiudiciis,gIofla/»</./.  /.  m 

inlibclloteddatur,cxquaconclufioneccf-  verb.vtperindeBart.ibid.n.9.Aiberic.n.6.  Phi- 

fario ka\xzt\xxvtdocctqtioffiind.l.i.ffdeedid.  ltppusCorneusinhacnoJlralegcn.il.  verfinge- 

&aht  /;^r«.Sccundodiximus,condit©ri  neraliveroiudiciopoJlVinccnt.&Hojiienf.item 

»a  libelli  ctiamf  rci  defignationcm  incumbe-  Ant.deButriodbi/ioatiegatos.Lud.Roman.n^S. 

rcvtappaictcx /.///«  r«w  ff.de  reivind.Lt.  §.Ji  Pan0rmitJnc2.extr.de  itbeU.obiat.n.  20.Ant.de 

quis araentum.ff.depofiti.Linfurto  ff.de  furt.c  z.  Butrio&Ioan.ablmoia  relatii  Mdrian.  Socino 

extr.d:  iibclLoblat.  Scd  cum  hax  rcs  non  vf-  d.c.2.n.t$ Jodnn.de PidtedJnJi.in  §.  curdre.  num. 

quc  adeo  expedita  fit,  ccrta  diftin&ionc  vt  7-  Schneid.ibid.num.x4.Zaftbid.num.  o.SpecuL 

cadcmclariuscxplicetur,opuscrit.  glofia  cL§.Jequituriib.2.paru.tituL  dcdii.velpetit. 

cnimtnd.t.i.inverbo,  vt  pcrinde.jf.de  edend.&  nu.46.  conftituunt,  nonopus  cfle.fvtrcs  6g 

glojfa  nfcquuttts  Bartolus  num.  7.  Bald.  num  7.  particularcs  nominatim  coprehendantur, 

c.i!irenf.n.7.ejrfeq.<^lex.n.i9.Alberic.n.4.  An-  fedgcneralcm  conclufioncm  conucnicns 

gcl.n  S ltfnum.27.&feqSpecul.ltb.2.fdrt.i.m.  munus fuftincrc, cfTctamen in profcquuti- 

dcdfiitn.&petit.§fequiturnu.i.  &i(nd.  Ioann.  onciudiciieafdcmrcsdcfignandas,&  iufta 

Anirea  inapofliit.idem  ltb.4.pdrt.  t.  tit.de  hbelL  probationc  confirmandas.velad  liquidum 

cortccpt. §.  4.odofrcd.  hicnum.to.  Cynusnum.i$.  dcduccndas L  licet. inf.  deiudic.  I. dg&leg.fi 

Comcus  nu.t2.Sdlycjtum.}.&feq.  Lud.Romdn.  deccrtd.  inf.  de  tranjacJ.  Rofred.  injuo  tra£idt. 

nn.zj.Angeln.  7  Panormit.  in  cap.2.  extradeii-  iudicidrii  ordinispdrt.  t.  titul.  de  dftien.gener. 

bclLoblat.n.6.&t9.FeLn.i.Marian.Socinxu.t7.  DifFcrentiar  autcm  hanc  rationcm  eflc 

EmcrtcJ  Rosbachinfudpraxiiudic.tit.^.mt.27.  Bartolus  conftituir ,  quod  in  iudicio  vni- 
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taerfali  peririo  eo  potirtimum  rcferacur ,  vt  dcx  generalcm  fententiam  ferret,  quipp* 

quis  hcres  declaretunrefticucionc  vcrore-  quodillarcuocanda  fir,  adres^quarnonii- 

mm  officio  mdicis  faciendam ,  iudicium  natim  comprehenfx  Cunt.d.UgJuet.  wjr.x d< 

vcrogcncralccopcrtincrc,  vtquiscondc-  iuditiis.&Lagecum  GeminiamwjraJe  tranf- 

mnctur  ad  rcddcndam  rationcm  fuc,  admi-  acl.  SptculatJtb.2part.t.  tit.  de  attion.feupcttt. 

niflrationis  fupcr  rcbus.quc,  dcclaracx  fint.  §.fequtturnum.  4$.iJHarant. in  fuo ffecuLpart. 

Scd  hxc  ipfius  diftinctio  cxtracontroucr-  4.dtfi.  4.  numer.fecund.  &  omncs illi do&o- 

iiamnoncft,  vtvidcrclicct hic  apudlaib-  rcs ,  quos  fupracommemoraui,  inpropo- 

nemnum.  }$.  dumcxiftimacin  rcpccicione  iica  quxftioncancirca  cmcndationcma- 

hcrcdiratis  rcftitutioncm  peti  iurc  a&io  •  liquid  difTcrcnrix  fic  intcr  iudicium  vni- 

nis,  fed  lata  fententia  ipfiun  cxfcquucio-  ucrfalc&  generale.  Eftdeinde&alia  dif- 

nemfactiofHcio  iudicis  cxplicari,  dcinde  fentia ,  quam  complcxuscft  Zafius 

quodidcmdicipoflit  dcparricularibus  iu-  curare num. S.  ej? •  p.  itemLudouic.  Romi- 

diciis ,  vt  rei  vindicationis ,  fcruitutis  &  fi-  nus  hic  numap.  Baldus  num.  »4.  quod  indi- 

milibus.   Nam  &  in  his  talis  declaratio  rc-  cium  vniucrfalc  f  a  rcbus  fingularib.  pl$-  7*. 

<\u\zituzJ.exdiuerfo.§.iff.dereivindJ.ficut.  S.  runquc  abfttahatur  &  folo  intcllcctu  con- 

§jctfi quidem.fffiferuitut.vind.veladal.  pertin.  fiftcre  poflit.  Ug.  quadam.  ff.  nihil  interefi.ff. 

jfcg.Diflcntiunrf  aucem  hi\d.dJ.t.u.p.  Ang.  dtedend.  ejr  Ug.  htreditas.  ff.  de petit.  hcredtt. 

numj.tjrS.  vbitamcnnonnihil  diftinguit,  Gcnerale  autcm  fc  longc  alitcr  habcat, 

vtpoftcahancrcmcxfcqucmur./l/fx».^y.  quod  fcilicet  fub  gcneribus  verccompre- 

F*jgof.ctrcfin.Iaf.nj4.Saiyc.inhacneflra  Ugen.  hendantur  fpecies  qux  intcllcctu  conci- 

4  Laid.n,2$.  FeltnM.  2n.1t.  verfitem in quan-  picnda:  no  (ux\t J.Mauius.§.dmb ff.de  Ugat. 2. 
tum dicunt dominus Anlonius ejr ^yfbbas,  Ma-        Circa  tertium membrum  ,  fcilicct  cum 

ria.Soc.ibid.n.iS.c\ui  in  candem  fcnrentiaac-  tractaturde  reparticulari  conftituenda,re- 

cerfitHofticn(.&Zabarcll.Bartol.fibicon-  gulaeft,rcm,qua?fperarur,  iradcfcribcn-7* 

ttit\us,\tvidctutinUge  2. Cod.de  fent.quapr»  da  cflc,  vcaclorccrruscflcpoflit,quidde- 

eoqueJinterefiprof.Mynftn §.curare.num  1S.&  (\<\ctctutjegfiinrem(f.ff  derei  vindtt.  leg. in 

fiq.inj}.deaci.Ang.ibtd.n.6.Qp\  cxiftimant.nc -  acaonc^  tp.ff.  de  furt.  leg.  t.  §.  fi  quis  argen~ 

dumlibellum  gencralcm  cflc  poflcicd  et-  tum.ff.de  depofit.    Quomodo  autcm  illud 

iam ipfatn  fcntcntiam.  Quamuis cnim cx  conicqui  poflimus,  pro  infigni  partc  edif- 

difpoficionc  §.  curare  iudcx  ad  fuam folici-  fcric</././»r«w,quam  propterea  etiam fubu- 

tudincm  rcuocarc dcbcat ,  vt  certam  fcn-  cio :  Siinremaltquis agat ,  debet  defignare  rem 

tcntiam  fcrat ,  licet  dc  inccrca  quancicacc  &  vtrum totam an partem  (jr  quetam petat,  ap- 

apud  cu  adcu  fic,  camcn  illud  cunc  dcmum  pelUtio  enim rei  non  genusfed (J>eciemfignifUat. 

tolcracur,  cu  nacura  ncgotii  hoc  iuduccrc  Oc7auianusita  definit, quod  infeda  quidem  ma- 

vidccur  JictJtg.  2.  C.  defentent.  qua fine  certa  teriafondnsfigmficata  veromerumfatJaautem 

quantit.  prcfer.  Ug.fin.  infra  de  donat.  ejr  cap.  fieciem dici oportet.Sed  ejr  menfura  diccridacrit, 

quaiiterejr  quando ,  extru  de  accufat.  factunt.  I.  cum  res  menfura  continebttur.  Et  ft  vefiimentax 

cum  fidetcommijfum.ff.de  confijf.  &L  cumfer-  nofiraejfcveldarinebisoporterepetamus,  vtrum 

uusff.de  cond.ejrdemonfi.  Ec  hic  icnrcntia  numerum  corum  dtrere  debebimus ,  anrjr  cobre? 

fo  humaniorcflcvidetur.f  necxvnalitcplu-  ejrmtgiseftvtvtrumq^,  namiUud hthumanum 

rcs  alix  rcpullulcntcontr.Zg.*.  §.  prator.  f.  eft  cogtnosdicere%  trita fintan  mua.  ^uamuie 

dereiudic.  priorramcnfecurior  cflct.  Vn-  ejr  inv«fi$occurratdtjficult*s%vtrum Lncrdun- 

d:  ancc  factum  amplectcrcr  fcntcntiam_,  taxatdtctoporteat:anetiamquadratavelrotun" 

Bartoli hic,  poft  factum  concraria.Quam-  dawclpura an  ceUta fiut  \  qua ipfa  in petitienib. 

uiscnim  idnon  neccflarium  clfc  ftacua-  quo^adiicerediffciUeft,necitaccarffadareseilfp 

mus ,  vcctiam  vcrba  glofla:  &  Albcrici  prac  licettnpetendohominemmeneiusdicidebeat,  & 

fc  ferunr,camcn negari  non  potcft  id  con-  vtrupueranadtUfientfit.vtiyJiplurcsfmtjcdfi 

ucniencis  cflc,  nc  in  ipfacxcquucioncquo-  nomeciusignore^dempfirationeeiusvtenduerie, 

modo  fencencia  incelligenda  fic  auc  non,  vrUttquiex  Wahereditate cft ,  quiex  iUanatus 

tcmcrefluttuemus  &anlammultorumin-  rfl  [lenifundumpetiturusnomeneius ,  ejrquoU- 

commo  Jorum  prcbcamus.  afo,  diceredebebit. 

Admoncnditam:nvidemutcocafudif-  Edoccmuritaq;cxprxfentilege,quodfi 

fercntiamcflc,  quo  aclorin  profcquutio-  rcmfolfiqHispctat,ipfumitacandemdefi- 

7incnegotuccrcasrcstdcfignairct,cuiniu.  gnaredcberc,  vtnomcnf  complcicatur,4r 
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prxtcrca  locum  vbi  illa  rcs  fit.  Idcmquc  ct  - 
nmexpvimitntl.f0rma4.ff.Je  ccr.fibus.  qux 
ctiam  rcquiric,  vt  nomincncur  duovicini 
proximi,  hoc  cnim  ncccflarium  cflb  ibi- 
dcmobicruaruntglo(Va&:  B&ttol.inprin.  ejr 
\_silcxander tn  addii.i^Atbcric.  in prtncip.  idem 
i^Albcruus  in  diclJ.i.num.6.Salycct.  hic  num.4. 
Corneus  hicnum.12.  Romanjtum.  23.  SpecuL  itb. 
4.part.t. tttul.de ttbell.toncepjtum.il.  Socin.  conf. 
So.nu.i.vol.t.Io/eph.LMaJcard.conclu/.$74.  n.  1. 
FanorJn c.2.  CMarian.Soci.in  c.2.  extra  de libell. 
obtatjtu.io.ver/ftvero  petereturdomui,  rjr  verf. 
/i  verofundut.Ro/redJtnfuo  tracJit.ord.  iudpart. 
Uit.de  actionjpecialjnprin.  Incclligimus  prc.- 
tercacxdcfmitionelcgis/erw*^.^  ccnfibu* 
item  i.Jiquis  intrajnfr.de  bonis  damnat.  c  tiara 
alias  qualicaces  ipliusfundicflc  dcpingcn- 

j  j  das,j  putaan  aruu  iit,  vinex.prata  poma- 
ria, oliueca ,  filux,  Sed  hxc  omnia  ad  cauf- 
famhumanicacis  &  cciam  ncceiTarix  fcien- 
tix  rcuocandafunc  Si  cnim  cx  folo  nomi- 
nc  incelligcrc  poflic  quid  pecatur,  fine  dcii- 
gnacione  rcliquarum  circumflanciarum , 
vt  cap.  audttis.  de  refiit.  (poL  cap.  cum  dtlccli ,  de 
emtjfrvcndit.  illudfurficicc ,  cum  maliciis 
indulgcndum  nonlitj.infundo  2t.fi.  derei 
vind.  Sc  rci  fatisdemonftracx  vlcerior  dc- 
monftracioaddinondebeat.  ieg.  2.jf.deti- 
ber.ejr pofih.hared.inJlitut.leg.  t. ff.de  dot.praleg. 
§/iquis  vxori,  Idem  fi  cicra  defanirionc  con- 
flniumcxaliis  circumftantiisccrrior  reddi 

j6  poflict  quidpocacur.  Bart.  I.  dcmonftratio.ff. 
decondict.ejrdemonfirat.num.a.  ejr/eq.  ejribi- 
dem  P. utl.de  Cafir.  BatdJn  t.i.ff.  deedend.  Ang.  i- 
bidcmnum.S.Alberic.num.6.  Iafonnum.34.Cor- 
netss  hic  num.  t2.Ludou.  Romanjtum.21.  Salycet. 
num.4.  PanormitanJn  eap.  2  .extra  de  ttbei.  oblat» 
num.6.Felinjtum.i.Bartholom.  Socinjtumer.to. 
SpecuLtitut.de ltbeli.oblat.§.  iuxta.num.  13.  Ro- 
fredjnfuotrdtfjrdinMtdfart.t.  titul.  deaction. 
ffecial.numer.t.  Crauetxonf.tpSJtum.2.  Burfat. 
eonfil.  106.num.23.voL1.Atexand.num.1j1.  num. 
f  Jib.i ".  Decius confii.i 3 nnm.p .  Mafcard  concluf. 
j03.num.4.ejrnum.t3.item  conctuf.S74.num. 2. 

77  Qyu^  autcroinrcbus  f  mobilibus  obcinc- 
ac,cxcadcmlcgc/?/»rflw,  iccm  dJ.inaftio- 
ne  §.1.2.3.  iccm  T.i.  §.  t.fi  quis  argentum/eg.  hae 
confittiffmajn/r^uitefiam.fac.poff.fztisinicl- 
ligimus ,  vbi  camen  nocandum  videtur  , 
quod  omncsillx  qualicaces,quxin  nfdem 
lcgibus  comprchenduntur .  exprimcndx 
fint ,  niii  actor  iuramcnco  dcclarcc  ,  fcid 
facere  non  pofle  ,  quo  cafu  habccur  qui- 
dcmipiius  racio,  noncamen  coca  neccffi- 
tas  dcflgnacionis  remictitur.Excmpli  cauf- 

c 


quis  agit  dcpoiiti  ad  icyphum  argcn- 
tcum  ,  hoc  calu  nedum  fpccicm  ,  (cd  Sc 
pondus  comprchcndcrc  f  dcbcbat  ,  fiT* 
camcn  hoc  ipfumfugiac,  iuranci  fuccurri- 
tut»ieg.i.  §.Jiquisargentum.ff.dcpofai.  Pari 
rationcii  veftis  pccicx  colorem  diccrcnc- 
qucac,cciamiurciurando  rcs  cxplicacuc/. 
tnatitone  tp.§.de  veflcffjefurt.  Si  tamcn  rcs 
omnino  inccrcxciTenc,  hoc  iuramcntum 
ncquaquam  fufficerec  Specut.  diit.  §.  iuxta 
tttul.de  ttbcli.  conceptjium.  13.  Salycet.  hu  num.4. 
idcmquc  fencirc  vidcncur  Komzn.num.24. 
Angji.7.  quialUeatJ.  Vompontus  fijrumentum. 
ff.de reivtnd.  Panormit.nu.7.ditt.cap.2.  Vndc 
lihoccafu  per  inlpcctioncm  ipiiusrcidif- 
ficulcaci  fubueniri  pofler,  no  cilcc  incom- 
modaracio  hoc  modo  omncmfcrupulum 
fubmoucndi,  ita  Martan.  Sccin.  dict.  cap.  2.  de 
itbetii  oblat.  nu.20.  verf.cp  ftrem  petitabafiore. 

Sciendum  aucem  elt,  quod  quamuis  rc- 
gularitcr  hxc  ica  fcfc  habcancquod  camcn 
cauflx  cmergcrctpoflunt,  cxquibuscna;? 
incerca  peciciorcpudianda  nonflc ,  vduti 
in  pctitionc  alternatiua,/.^*»^  10.  §.Ji» 
nat.ff.de turJotJeg.vbiautcm?$.ff.  de  verb.  ob> 
ltgatton.§.quiiiIudi  autittud*  item  qui  pccicid, 
quodinfacicndoconiiftic.fi/./.x^/.^.  qui  id, 
aucqui  pcccrcc  rcm  in  gcnctcte^.itafiiputa- 
tus ttuffdeverb.obiigat.  pariracionc  li  dubi- 
tcturanrcs  cxftcr,  &incucntum,  quod 
noc  fupcreflct,  pcterctur  xftimacio,/.///?r- 
uumpi.§.fin  ffdeverb.oblig.it  rcs  pecacurcum 
fructibus,/rg.<r«w^r^r/4  tnfr.fi  qnis  alteri  vel 
ftbi ,  comparauerit  ,\tcm  fumtus  iudicii ,  /.  ter- 
minatojnf.dcfrucl.&lit.  expettf  vel  rcs  qux 
violcncainuafionc  amiflxfunc  l.ftquando 
inf.  vndevi ,  in  quibus  &  limilibus  propter 
naturancgotii  vcl  acceflionis  cauflam  in- 
ccrrapctitio  admittividctur ,  fccundu  ea 
qux  pfcquirurBarc  d.t.i.n.io.Jj.deedcnd.h- 
tius  autcm  Angclus  in  §.  curare.  infiitutio.  de 
actio.num.10. &feq.  Schneidw.tbidem  num.  t f . 
ejr/eq.  Corneus  htenum.t3.Zaf.num.  10.  cjr/eq. 
Mynftng.n.24. ejrfeq.  omnium autem latifli- 
mcMatian.Socin^.2 JetibelLobLn.to.ejrfeqq. 

Tertia  conditio,  quam  hbellus  requiric 
eftipfatconclufiocuiudcxnon  poftulan-  8» 
cibus  officiumfuumimpaitiri  nonfoleat/. 
t.§.hoe  auteiudiciuff.de  danjnfecl.  &  fen  tentia 
conformis  libcllo  efle  debcar,/.  vtfundus.ff. 
eomm.  diuid.cMcet  heii.  circa  fin.  extr.  deStmo- 
nia.cap.quaiiterejrquand02.extrJeaccuJat.imo 
fatuusillciudexf  ccnfeatur,  quiadiudicet  81 
quod  pctitumno  Citt.fin.injr.  de  fideicommif. 
ttbert.gioffa  in  ditJJj  ffJeedend.Bart.ikid.  n.ip.  . 
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C4ftrenfjbid.num.12.Alex/utcl. num.  t+.Ufin  h  mulco  magis  admirccdum  vidccur  in  libel- 
bidjmm.is.ejr/eq.BaJd.mprf/ent.  leg.Baid.  hic  loaccuiacoris.  Tercio moucc/rx qutdergo,§. 
num.33.  ejr Jcq.  ucm  m fua  repettt.Vaauan.  nu.  <f.  pamdgrauior.jf.de  hit  qui  notantjnfamjtcm  Let- 
Lad.Romanjtumjr.^Angel. nume.4. \^Alberic.  fiJcruertor,C.eod.tttJ.hoiie.ffdcpcen.^c^  figni. 
num.4.  Corn.n»m.S.MartanJSocin.  incap.2.ext.  fkanc  cocr&ionis  modum  aucloncacc  1  udi- 
dcUbeU.oblat.numA^.postlnnoccnt.Archtdtaco.  ciscxcedivel  remicci  pofle,quod  uuclligo 
Hojlienfiejr  a/iosinhancrem  atlegatos.  ^AngeLtn  ancc  pronunciacionem ,  &:  cx  circumftan- 
§.omntum.lnjittJcal/ionjtum.ii.lajon,nu.i2S.  i\\sJJiuus,j]Jepeenu.  Quarro  vrgec difpofi- 
eyfiq  Schncidvv.num.117.crfiq.LiMynJing.nu.  cio  Lcongruttjf.de ojjic.praf.  quod  officio  cius 
l4.Andr.Gail ub.t.oljer.6t.numJ4.Lanfranc  in  conueniac.vc  malis  hominibus  purgec  pro- 
cap.quoniamcontra,extrJcprobat.num.6.  Dam-  uinciam,  quod  lllud  publica  vindicta,&  vci- 
haudjnfuapraxictuiLcap.io2.inprinc.  Speculat.  hcas  rcipubl. expofcac,/. ita  vulncrattu^i.jf. 
tit.de ubeH.coneept.§.4.num.i.  Emeric.a  Rosbach  adteg.\^Aqui/.Liocatio.§.quodiUicite,ffdepubti- 
infua praxiiud.tit.3ynum.31.  &  hanc  libclli  can.  Rccipic  camcn  h±c  dcclaracio ccrram 
parrcm  nunquamomicci  poflc  ccftacur  An-  inccrprccacioncm.  Eccnim  vc  aic  Jnnoccnc. 
dreas  Gail  dobJerAtJtum.14.vwdc eciam alij,  m  cap.cumjit  extr.de forxompet.  Ba/d.hic  tn fus 
vclafoa  dJt.ff.deedendjtum.14.eyBa/du4  hic.  repet.num.s6.Ludou.R0man.num.31.Alcxan.tn 
Ludou.Roman.nu.33.  confticuunc,  cocam  vim  l.t.jf.dccdcnd.  Jaftbid.num.4.  ^ngel.in  1.2  jf.Ji 
libelliin  conclufioncquodammodoverla-    quisinuuvocat.\nonierit.  ^Alexatid.ionju.32.  #4 

£z  ri ,  vc  iciliccc  j"  narracio  libclli  ab  cadcm  rc-  W.^.hoc  co  cafu  admittcdum  non  cit,quo 
{ixingztux^trg.L2jnjrJepetitJjered.circfn.vci  iudiccs  ,'cx  cerca  caulla  iurisdiclionc  habc- 
podus  legis  li  voluncace  S  .inf.de  refiin.  vend.  rcnc,  vtinlcg.fin.tnjr. deiurisd.omn.  tud.  &  cx 
& corurnqux fcripca rcliqwt  glejfjn  c. quic-  narracionc  mulciplcx  coclufio  infcrri po£ 
quid,3.q.6.  fic,cunc  cnim  cocluiloncm  neccflariopro- 

Haxdcfinicioccrcas  declaraciones reci-  pQncndam  efle,  cuius  rei  cxcmplum  con* 

pic.Ecenim  non  proccdic  in  criminali accu-  fticui  poccft  in  cribunali  Spirefi,vbi  in  caufr 

t 3  facionc, f  vc  oftendunc  Alcxand  dl.i.ffJc^  fis  criminalibus  audienciaaccomodari  non 

edcndjtum.i6./afonibtd.num.2j.Cyn.Lincaufpst  foIcr,nifiagcrcrur  dc  violaca  pacc  &dcpce- 

C.deaecu/.mm.3.Baidustbidemnum.$.Salycct.  naciusnomincinferenda.  Sccundadccla- . 

numJ2.Atbcrie.numj.Ange/.  num.t.  Hippo/.  de  racio  cft,  vc  hoc  locum  non  habcac  in  hbcl- 

tJMar/iljn  fuapraci. crimin.§.  examinandajiu.  lo  qui  Principi  orterarur,quo  cafu  non  clle 

2$.  Andr.  Gai/  lib.  e.  0bjiru.61.num.1S.  Fe/in.  in  e.  "f  conclu  fioncm  nccdlariam  con  ftac  cx  c .  8  ; 

vnuojtu.12delttxonteJl.Bart.  m  l.  /tbeMorumjf.  afferte.extrJeprafumt.item  exijeprecatto.ffad 

deaccufat.num.19.  Phi/tpp.  Comeushic  num.  19.  leg.Rhod.de iatt.  Ludou.Roman.hu  num. 32.  la- 

R0man.num.3t.  Baldus  nic  in  fuarepccic.  Pa-  fondjj.ff.deedend.num.2o.argxap.petttto,extra, 

d\ux\.num.\t.Atarim.Socin.tn  cap.2.  extra,de  deaccuJat.vbiPzpa.  noprarcedcnrcfamacri- 

itbcl/.  oblat.  num.  64.  Mouencur  au&orirace  minis ,  camen  inquificioncm  commiccerrc 

gbjftd./.tncauffts,mfr.  deaccuf. qux  in  concc-  potc(k,item/.A-mtuus,ffJeminorjnintcg.rcfiit. 

pcione  libelli  nullam  coclufioncm  acccxic,  vbi  Imperacor  fencenciam,qua:  cum  libcllo 

iccm  auttoricace Lnecexemplumjinfr. ad  legem  non  refp6deac,profcrre  vidccur,  idcm  con-. 

Cornei.dcfa/fitem/.ltbelterum, jf.de accujat. in_»  firmac  Ang. in  LomniumjnfrJe tejlamen. arg. 

quibus  nulla  vidcacur  condufio  proponi,  eiustextus.  Tcrtiaexccpcio  cft  incauflis  fpi- 

Sccundo  Lr.§.quoru,ffadSenatusconf.Turpit.  nturiibus,argumsap.addij/6/ueudum,fextra,  26 

vbi  Iurifconfulcus  oftendic,quod fi iudcx in  de/fonf.Iafin  d.  /.  1. ff.de  edend.num.  21.  Alexan. 

fenccncia fua reum  non  condcmnaflcr  in_,  ibtd.n*m.i7.Qmtta exccpcio cft fecundum 

pcenam  SC.  Turpilhani,  fed  dunc^vat  pro-  Iafoncm  dJ.r.in  illis  csuflis  in  quibus  f  i\nc  %y 

nunciaflcc  illum  calumniacum  cflc ,  quod  ftrcpicu  &  flgura  iudicii  proccaicur.  Barcol. 

videacur illum  codemnafle ,  quamuis  cnim  inconflitjidreprtmjn<vcTb.figura\argum.  d.  cap.  * 

nihildcpccnafubiecericcamcn  vtaddiclu-  afferte.extr.de pra/umt.  fcd  iancillud  capiru- 

rifcofultus  poceftas  legis  aduerfus  cum  cx-  lum  aliam  intcrprcracioncm  habcc,  vt fuprs 

erccbitur.nami  vc Papinian.refpondit)fa£ti  ejiendi,  & d.fxpc concingic  §.z>crum, cxtr. de 

quidem  qftio  in  arbicrio  cft  iudicancis,  pce-  verbor.ftgnif.  concrarium  innucrc  vidcrur, 

nxvcro  perfecucio,nocius  voluncaciman-  vndcillud  proconftanci  allercrc  non  fufti* 

datur,fed  kgis  audcoricaci rcfcruacur.  Si  igi-  nco,quod  &  ipfum  dici  poccft  dc  rcmcdio 

curhocprobandumcftinfcnccntiaiudicis,  poflcflionis  \  rpcupcrandar,  vbi  non  cflc  8& 

T  4 


Digitized  by  Google 


224-  Comnrtnt.  Petr.Gilkcnii  ad  Lib.  1 1.Cod. 

ConcluGoncm  ncccflariam  rra  i  it  gloffa  in  c.  t  ff.de  edend.inprinclfenutiim.  infr.de firm.  & 

quia prafuUtm.argum.  capjum ecctefia,extra,de  act. tmp.fubl.  Qc  in  prxfcnti  noftra lcgc.  Cs- 

CAufJ'.pojfejLejrprop.ttcmcapjtotum,2.qj.ejrd.c.  ceriim  quodhxcres  facis  controucria  ilc 

quiapraJuUtusyi.a.^.  &  hanc  opinionem  ad-  cum  iurc  Canonico,cap.  dile&i  dc  mdiciis 

ductisincamfencenriamInnocenr.Archi-  ftatuatur,talcmneccmtatcmnoneflcfcru- 

diacloan.  Andrcx ,  &:  Ioan.  dc  Imola  com-  pulofc  requirendam,  &  auctoricas  iuris  Ca- 

muncmproficccur  Marian.  Socin./»  cap.2.  nonicicriavalcatadincerprcttcioncmiuris 

detibelLooUt.rtum.o^.verftertioverocaju.  Cx-  ciuilis.atqj adeo  cnam  comuni  calculorc- 

tcrum  LudoU-Roman.  hicnumjs.  itemlafin  ccptum  vidcatur,  vt  tcftatur  Iafbn  hic  nu.  2. 

dl1.num.1S.  ImoUtn  cap.examinatajxtr.de tu-  Corneusnum.t$.  nc  libellus  cx  tali  caufla  rc- 

dicitsdiffdenter,  fic  fine  ccrta iudicii  declara-  pudietur ,  non  magnopcrc  exiftimauimus 

tionc  loquuntur.Exiftimatenim Ludouic.  mfiftcndum  cfle,quamuis  nos  non  fugiac 

ideocafuadmitti  poflc,quoapta  facti  nar-  nonimjpbabilem  vidcri  diftinctione  Baldi 

ratio  intcrccflit  &  verfarcmur  in  caflbus  in  hic  num.6.  itcm  in  fua  rcpetic.  num.$4,  intcr- 

quibusiudcxcxorficiofuo  poflecproccde-  eflcanexfacro  jppofico  vnaan  vcrodiucr^ 

rc.  Scxtadcclaratiocft  fecundum  Iafonc,  oriripoflincactiones,vchic  cditio  nccefla- 

d.l.t.num.2$.^flcxand.ibidnttm.iS.Bart.inLi.  riafic.illicvcrononrcquiracur. 
jf.deexccpt.num.$.  K_jir.gel.  ibid.  num.  1.  Cuman.       Pari  ratione  inipfo  libello,  iudicis  certa 

num.2.  cr 3.  ^/tgeLin t.  emtor,  infr.de prsfiript,  dcfignatio  neccflaria  eft, /  ,:iniudicis,ff  de_^> 

long.temp.  in  caulla  cxceptionis ,  qux  cdclu  •  iudtcits,ex  multis  cauflis,quas  expromic  An-  93 

8j>  cluiioncmf  nonvidcturdcfiderare,idquc  dtC2sG&\\tib.t.obferu.4S.nu.6.drfiq.nomcn94 

dcfcndunt  pcr  induccionem,/.f//^r^rM,$.  &cognomenta£coris,M/>  fi.de  rejcript.Bald. 

fnsl.cum  duab.lcgfeciq.ff.de procu.ttem  Lqui pen~  hic  num.36.  Vantimdcnultitfcnt.cxdcfxitjtttm. 

dcntcmffMaclion.cmt.&vend.l.fubconditionc,  49.  idem Gail obfcrv.$o.tibj.inprinc.vixtctci 

ff.de bo».pojf.lfu»dum>ff.decxcept. rei  ind.  Sc-  nomcn &  cognomcn  lpfius rci  capxummuL. 

ptimo  ncccflitas  conclufionis  ctiam  co  ca-  tis,§findcrefcript.  in  6. cap.paftoratis,  ejr  cap.fi. 

fu  remifla  vidctur,quando  quis  poft  conuc-  gmficante,  extr.  de  refeript.  cxprimcnda  Uinr, 

niencem  facci  narrationcm  claululam  illam  capfin.eodait.  vbi  glofla  &  doctorcs.Gail  obf. 

90  adicciflct quam falutarcm  vocant,f  pctcns  49.n.t. Scd quodhxcin,ip(o litis cxordio ni- 

fuperomnibus&fingulistibi  ius  dici  &  iu-  miruminipiaciucionefcrupulofiusrcqui- 

ftitiamadminiftrari  Lpetcnsfupr.de  pa£tis,t\c  rifoleanc,lurTcccricinprxfcnria  falccm  di- 

argum.  cius  lcgis  hoc  dcfcndunc  Baidus  n.  gico  caaccjgiflc.  Prxtcr  hxc  Baldus  multa 

3.Alexand.num.4.post Speculat.  Angel.  ^nton.  dequalicace,  iccm de rci acceflionibus  &: a- 

de  Butr.  Sraliosin  hancrcm  addu&os,  Iafin  liis  circumftaciis  duTcric,  fcdquod  eacxin- 

num  .6.  poft  Salyccc.Panorm.&:  alios  ftacucs  fticuca  parcicione  mox  pcrfequeda  finc.  hic 

hanc  fcnccnciam  communem  cflc ,  idemq,  fupcrfcdcndumcxiftimaui. 
dcfcndic  eodcm  loci  Purpurac.»«.//.quam-       His  ica  prxlibaris  difficilc  cft  conftkuc- 

uis  puccc  illumccxcumnon  magnoperc  ad  rcvndc  fubftariam  actionis  mctiamurma- 

propofitum  faccrc  Corncus  hic  numj6.  Pa-  ximc  in  ciuilibus.  f  Nam  quod  ad  accuta- 

normitjn  cap.cum  dilectns,  extr.de ordtn.  cognit.  rioncm  criminalcm  atcincc,  poflumus  fub- 

argumcnco  ipfius  ccxtus, item  cap.final. dt_j  ftantiam  definirc  cx  his,  qux  /. tibeOornmfu- 

offic.  ordin.capj.in  verbojufiitiam  exbtberiyde^  /r*,<fc  4#.coraprchcnduntur>ita  VI j>arte  et- 

ojfic.dcleg.vti  Anton.  Butr.  Panorm.  &  Decius,%  iamnon  opponcntc  omifla ,  accuurioncm 

quibus  non  vidccur  cfle  alicnus  ccxtus in  Lfi  viricncauccorc  BznoLhic num.  2.  cuius  fcn- 

finita,§ '.eleganter ,  in verb. acJionem , ejr  ibidem  tcntiam  probat & communcm  cflc  rcnun- 

Bart.ff.de  damnjnfclt.  Porro Baldus hicnum.  tutA\cxand.hicnumji.Dec.hictnMj4.C/aud. 

m ,  34.  putac  fufficcrc,  quod  f  quis  vna  cum  fa-  num.22.  Ripa  num.  26.  Cmrt.  iun.num.  St.  quos  • 

cti  narrarionc  adiiciac  vcrbum  conqucror,  rcfcrcfic  fcquicur  EuL  Chxus  tib.$Jentent.§.o. 

ldquc  dcfcndir  argum.  l.Paulusre(}ondit%%.  1.  vbi  criam  plurcs  alios  commcmorac  Andr. 

jf.de  bon.  tibe.  item  7.  omnes,  $.  Luctusff.qn*  in  Gail  tib.  tj0bferu.64.num9.  quamais  non  dc- 

fr.tud.gejt.funt,  item  cap.  quU  prafuUtns  *.q.+-  fincqui  mco  iudicio  non  malc  diflenrianc, 

idcmquc  fcncic  Corncus  hicnum.t^.Roman.  vtFdg.htenunu.^.fnnocmt.HoJtienf.&loan. 

num.32.  Prxcer  hxc  qux  iam  pcrfequuci  fu-  jlndr.eapfin.depurgat.can.  Gaudin.  &  loan.  ah 

mus  adhucmulcaaliainlibclli  confcriprio-  rmoLreUtiaCMynfing.ob/eru.32jentj.q\iQs  1- 

93.  ncncccflariavidcntur,vtaftigniscdirio,t^  pfeamicc«ao^tmc^oncicquitur,vtrcfc- 
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Tit.  dcedcndoj.editae.  22$ 

i  an  quoei  libcflo  defit  confcflionc  partis  a£rione,  qux  intentctur  /.  /./.  edend.  I.  i.jf  de 

ipoft  ra£to  fupplcatur  an  minusrvt  hic  vc-  iud.  ccrtam  fcntcntiam  fcrrc  pol\it>§.curare- 

it communis opinio,  illic  vcro  Fulgoiio  lnjitt.de aciton. 

enticndum  pi«tct,dcquarcconfulipotc-       Hxcdcprimodiftin&iortismembro  di- 

:  laio n  hicnum.jj.  xiflc fufficiat.  In  fccundo  vcro  mcmbro  vi- 

Porro  inciuili  pcrfcquutionc  vix  f  ani-  dclicctduderefpetita  agitur,  de  qua,§ui$  99 

aducrto.quidcxomnib.qua:  fupra  com-  adcauflamiubitantixrcrcrri  poflit,hicfc- 

lcxi  fumus,fubftantialc  vocatc  debcamus,  orlim  cum  dodorib.  tractandum  duxi  Bart. 

mCi  ipiam  rach  narrationcm,  cum  alioqui  hic  n.  6.  vidctur  diftingucrc  inter  cmenda- 

nonpoflit  intclligircsdedu&ainiudicium  tionemrciprincipalis&accefllonu,vt  hic 

[lc  de  rc  non  propofita  iudcx  pronuntiarc  diftingucndu  lit,vt  mox  id  fufius  perfcquc- 

ncqueat,  lfinJnf.de  fidcicommijfariistibert.l.vt  mur,illic  vcro  emcndatio  locu  nonhabcat. 

"  tdus  Jf.com m  Jtuidu nd.  &  finc hac  propofi  -  Diifentiunt f  autcm  ¥u\ghicn.4.Ang.Areti. I0* 

>ne res intclligi  ncquczt,  t.quotatetajj.tf.  injl.in  §finmtnusin.ti./a/.tbid.n.tj. qui  raten- 

nstinteftamentojfJeregJur.qua.  in  quxftio-  turquidem  Barcoli  &  Accurfij  opinioncm 

ac  fupra  tamen  admonuimus ,  omiflioncm  qui  codem  loci  idcm  fentit,  eflecomunem. 

cauilx  rcmotx,vel  contra  propinqux,  non  Scd  conftituunt  illaminfirmariexobferua- 

i  -  ^mpcr  petitionem  irritam  coftitucrc  tfin.  tionc  a\.§.fin  mmmjdemty  dcfendunt  ibid. 

injr.de  anndi  except.  Siigiturftatuamushxc.  Zaf  n.s.&fiq.  Mynfing.».w.c^7fy.  poft  Fa- 

f$jj.«uorum fupra mcntioncm  fecimus  in  cauf-  brum ,  Alciatum ,  & Eguinarium  Baronem 

*  ^Jcriminalicdfubftantiam  requiri,  &:  crro-  in  hancfcntcntiamlaudatos  DonclL  nume. 

1  circa  hxccodcm  in  libcllum  irrcpfiifc.  +&$. 

rrcrit  tamcn  -f-vtrum  omittendo  illud      Procuiusreiaccurata  cxplicationc  rem 

contingat,ancirca  fatfi  &fol:nnium  defi-  paulo  altius  tcpetcndam,  &  deindeordinc 

gnationcm.  Prioricnim  cafu  poftulatc  rco  digcrcndaftatuo.  Ncmine  vclmcdiocritcr 

nomcn  abolctut  &  inftaurandx  accufatio-  in  noftro  iurc  &  tcredis  bonis au&orib.ver- 

, T,iiistcmpustriginta  dicrum  decernitur  Lj.  fatumptcrireputo,cumquantafcrupulofi- 

$t  %fi*  jf   *«*/quibu$  non  idcm  fed  aliu$  re-  tatc  ohm  f  formula?  iuris  copoiitx  fuerint, m 

peterc  reum,  &  rcnouare  accufationc  pof-  &  q  anxia  &  rcligiofa  impetratio  a&ionum 

■  faJ.^.Jf.adSC.TurpiiL  Secundo  autcmcafu  \metcc({'ct\tdi.&L2.C.deforn/ut.&imp.;ac7. 

^  acqi  corrigendi  IJenuntiaffe  §.  qiiidtamcnjf  fub Lt.jf.de tnterrog.intur.fac.  vt  viderc  liccta- 

sd L-g.lul.de adult.  ncq;  dcfiftedi  propter  SC.  pud  Quintilian.  ttb.).  c.it.  Aul.  Gellium  Ltb. 

Turpill.poteftatem  habcbit,nifi  abolitio-  vlt.C9.C\cctot\JnoratfroMurendy^Xct\um 

ncm exiuftacaufla  impctrauerit  l.2.&l.fin.  ?tobuinttbett.deprajcrip.notis.  Rcuardum  /* 

infiT.de  abolit.  protrtbunaUumttb.fingularit  c.tt.  Ang.Matth. 

Cxterumin his  libclli coaditionib.  quas  dcvia&rationcturis.ttb.i.c.ij.n.2.  &fcq.  Suc- 

ad  fubftantiam  non  viqj  adco  pcrtincrc  o-  ton./» vtta  Ciaudti  C*farit,c.tjWe(ct\bJn tit. 

ftendi  hxccadcmdiftindio  plus  momenti  deform.& tmo.acJfub.  Quxresvttantoeui- 

obtincrc  vidctur.  Quidn.fiquis  in  libcllo  dcntiorreddatuf,n6pigcbit  ipfaverbaCi- 

58  "|*c6prchcndcrit  fc  pccuniamutuo  dcdiflc  ronis"}*inoratione ^p  Rofcio  Comocdo  fub-  Ott 

Titio,&  dcinde  poft  litem  conteftata  cauf-  \\cctc.SuntiurafuntformuU deommb.rebusco- 

(amobligationisrcuocarcvclir,  &commc-  Jittuta,nequisautingenereiniuria,aut  ingenere 

morct  fc candc pccuniam apud  cum  dcpo  aclm.it erraret.  Exprejftfunt  n. de  vniuscuius% 

{uifCcLLnciusj+.f.depofiii,  vcl  fi  antca  ccrti  damno,dobre)imomodo,calamttatepubticedpra'- 

condi&ioncm  mftituiifet^^. dereb. cred.fi  tore formuUyadquas priuatatis accomodatur.Ex- 

sert.pet.  &c  accepto  iudicio  vclut  ciufde  qua-  ftat  &alius  locus  apud  eund.Ciccron.de  in- 

titatisnomincmouerc  a&ionem  ex  emto,  ucntione/r^.i  vbidc  tranflationibus diflc- 


non  putarim  hoccide  liccre,  quod  fcil.poft  rens  ira  fcnbit:  Nam&prsttmist 

litcmconteftatahuiufmodiemendatio  vcl  muit*  exctudunturaffionet,&ita  itssciuite  ha- 

mutatiolocum  non  habcat.  Quodfivero  bemus  conftttutum,  vt  caujja  cadat  is,  quinon 

nullamcauiTam  autaftionem  libcllojppo-  quemadnodum  oportet  egerit.  Huc  pcrtinec 

iiiiflet  cxiftimarim  hoc  ipfum,  ex  poft  facto  iniiznis  f  annotatio  Marij  Vi&orini  in  e-  t9i 

fupplcrc oo(icAtc;Jfn.infr.deannat.excep  cu  undem locum  in  vcrba  fequentia:  Pratoret 

hoc  modo  caufla  lpfius  rei  Ixdi  no  videatur,  etentm,  qut  ius  dicebant ,  iudices  cauffa  dabant, 

&mdicisintcrfit,vtcognitisrcimeritisatqi  '&  cmrotteifias ,  vel  genus  agendi  i»fiit*t* 


Digitized  by  Google 


226  Comment.Pctr.  Gilkenii  ad  Lib.I  L  Cod. 

MiJione  firmabant.  JU fibi  prafcrtbcbat prator,  fccutionc ,  litis  cxcufatione ,  dc  quibus  do- 

qua accuJator,qua retu vtideberetacttoneprajcrt-  ttorcs  /.  quiinattertus, intclligunt,  non  faci- 

bendo  quid fieret ,exciptendoque  qutd  non fieret:  lea&ores audiendi crunt.fi  co  fundamcnto 

translattonu controuerfiam  actiombus  aufercbat.  nitantur,  quod  in  altenus  locum  fucccfle- 

Erat  praterea  injtitutum,  vt  canjja  caderet  if,qui  rint.  Nam  vt  cx  legibus,  dc  quibus  mcntio- 

noniquemadmodumoportebatiegtJfet.  Ergoettam  ncm  fecimus,cognofcimus,  in  potcftatc  a- 

propterhocformulxmeradiudtcium ventebatur.  c*oris  eft,  diligcntcr  omnia  explorarc  &  ita 

Apudtpfum  vero pratorem ,  cum  litu  ipjius for-  ad  agcndum  proccdcrc  cum  talis  ignoran- 

ma  componeretur,ttltcpartes  litiganttum  aut  ex-  cia:  allcgatio  ln  altenus  imuriam  rcdunda- 

ciptebam  atujuid,  aut  fimpltcem  aciionem  acci-  re  non  dcbcat, Lnon  debet.ff.de  regu/. iur.  Alia 

ptebant.  Vndctntpfo.vtdtxi, ture,hoc est  apud  caufla  cft  ptena?,  qux  cum  damno  cocius 

prxtoremeUmodo  agendi  cum  quxrerctur,fiebat  caufl "x,quod  quis  plus,quam  deberccur.pc- 

exceptio  atque  translalio.   In  cadcm  caufla  tiiflet,  mfligi  iolct.  Etfi  cnim  §.plus  auttm. 

funt,qux  viderclicctapud  Paulum  /tb.j fen-  lnjlitut.de  acttonan princtp.  (jr  §.  i.  nullus  cx- 

tent.cap.vlt.  in  harc  vcrba:  J^uoticns de  modo  cufari  vidcatur,niu  tammagna  caufla  iufti 

quarureiinendaqiiariturpropterperictt/umptus  crroris  mtcrueniret,  qux  ctiam  prudcntif- 

petendt , ojficio  iudicis  onmtbus  aj/imaiis,  quar-  fimo  vcl,  vt  ait  tcxtus ,  conftantifllmo  cui- 

ta facienda  est:  itcm  i.  fcntcnt.  cap.  jjitotum  quc  imponcrc  poflit,  tamcn  ab  hac  accrbi- 

petit,p/us pctendo  caujja  cadtt.  Huius  autcm  tatc  rcceflum  cflc  intclligimus cx /.  i.tnfr.de 

iurisvcftigtacxftant  l.i.detnterrog.iniurefa-  p/uspettt.  Et  fiquisexcauflarclataineapa- 

ciend.  I j6.ffdejetut.§./iquisagens,  ey  alw  von-  rum  auftoritatis  incflc putet ,  is  tamen  lar- 

nullisin iocis,  dc  quibus  Gotofrcd.  in  l.t.wfra,  gictur Iuftiniani  verba  dtf/o  §.p/usy  verf.Jti 

;„4  dep/us petit.  quat  a  Cuiacio  rcftituta  f  eit,  cx  hac  quidem antea,  id  apcrte  prx  le ferrc.  Dc- 

qua  cdoccmur,  poft  conftitutioncm  diui  indcindubitatam  eiufdem  Iuftiniani  con- 

Zcnonis ,  non  amplius  ad  fcueritatcm  lc-  ftitutioncm  /.  odtofus,infr.  de plus petit.  j-  vt  \,7 

gum,dcquibusmcntionemfccimus,perti-  quis  ia&ura  totius  cauflx  cocrccri  poflit, 

ncrecos,quiinlocum  altcnus fucccdcntcs  quatuorconiun&im  cxigerc.vt  fupcr  ma- 

cx  ignorantia  plus  petierint;  Sed  illos  dc-  iori  fumma  cautionem  cxtorferit, vt  id  fc- 

mum,quimanifcftcconui£tifuerint  pcr  a-  ccnt  per  dolum  &machinationem,  vt  li- 

uatitiamdeliquifle.Etquamuishxcconfti-  tcm  iupcr  tali  quantitatc  contcftatus,  vc 

tutio  priuati  hominis  au&oritacc  rcftituta,  dcinde  etiam  conui&us  fit,  cum  fi  rcm  ad 

non  immcrito  in  cotrouerfiam  vocari  pof-  vcrba,  §.ptus.  Inftttut.de aclion.  &  aliarum  lc- 

fct.tamen  cum  Iuftinianus  in  fuis  lnftitu-  gum  &  aucroritatum ,  quas  fupra  adduxi- 

cionibus  tit.de acf.§j)tus,circafin.  tzm  Zcno-  mus.dcflc&crcvelimus,  antea  latis  fuerit, 

niana:,quamfu^mcntionemfaciat,&:  vtra-  quod  maiorcm  fummam,  quam  debcre- 

que iniuria tcmporumintercidcrit.non ab-  tur,  Iibcllo conuentionis  inferucrit.  NorL» 

10)  iurdumcflctconftituo ,  fi  in  rc  deplorata  negamus  tamen,alias  pcenas  veluti  tripli, 

quidfublidiiaBafilicismutucmur.  Nonc-  &c<\uatn2.l.infr.dcpluspettt.\c\con6cmnz- 

cnimagiturdccorrcttionc  aut  interprcta-  tioncs  in  cxpcnfas,  pro  modo  temcritatis 

cionc  lcgum,quac  latinc  conceptsc,  mclius  a  locum  habuifle,  fccundum  ca.qux  l.odtojas, 

latinis.quam graxis  intelligi,&  cum  maiori  infr.  de plus petit.  expofuimus. 
fidctrac\aripocuerunr,fed  de  conftitutio-       Porro an a&or poft  iudicium  acccptum 

num,qu2edefidcrcntur,argumento  &fen-  cmcndarc  libellum  potuerit,altum  in  ca- 

fu.  Dcinderationaturalis,qux  multis  in_»  dcmlegcfilentiumcft,  vthoc  cafu  noftrx 

locis mCm\iat\jrlL.dextate,§.finff  de  interrog.  lcgis dcfinitio  adhuc  illarla  vidcatur.  Nam 

wiur.fac.l.visUamus,inprtnc.ejr§  i.ff.de inttt.  defolaconfeflionevcra;  ac  debitx  quanti- 

iur.l.z.§.t  ff.de condjndeb. Lfin.ffprofuo.  hoc  i-  tatis  mcntioncm  facit ,  qux  finc  corrc&io- 

pfum  commendarc  atquc  prxfcribcrc  in-  nc  libelli  interccdcrc  potuit.  Si  quis  tamcn 

telligitur.  Ec  quamuis  videantur  aduerfari  vrgcat, id  mcnti  ciufdc  legis  conucnirc, no 

tot  illa,qux  cauencur "f  LJiquando,inJr. de  dilat.  L  magnoperc  lu£rabor. fcd  tamen  conf cque- 

quiinaiteriusy2ffdereg.iur.item§pius.verffa-  tur,  non  vcram  efle  mterprctationem  co- 

neji.lnjtitut.de ac7.  tamcn  cxadius  fubdu&a  rum.quihadtcnuscommcntariacircahanc 

conciliationi  locum  dabunc  Si  cnim  dc  lcgcm  cxaraucrinr:  id  Lquidam  extjttmaue- 

dilacionc  a&ori  danda,  dc  qua  Lfiquando,  runt.ff.de  rebus  crcdit.fi  cert.pet.  acccpto  fc- 

mcncionemfacic,aucdcexpcfaruminpro-  rcndum,cum  dc  cmcndationc  crroris  iru 

cadcm 
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eademlcgconiniamutafint,  &  ratio  lcgis    quiinalt.pot.eli.ncggeJl.eJ]edic.  Exiftimatem 
antc  conltitucionem  Zcnonianam ,  &  lu-    ramcnvtroq;  fubucnicntem  crrori  fuo  rc- 
ftiniam ,  nihil  patrocinari  plus  pctcntibus    tardatiiudiciifumtus agnofceredcbcre,fe- 
potucrit.  cundum  illa,  qusc  fupracomplexifumus. 

Qupdauremidcm  Zcno  &Iuftinianus       Poftdifcepcacioncmdereiperitc/fcmc- llt 
clcmcnriuscumUlisegerincquiminus  in-    dacione,rcliquumcft,vc  nonnihil  diflcra- 
tcntionc  fua complcxi  fucrancquam  dcbe-    mus  dc  tcttio  partitionis  noftrx  membro, 
batur ,  caufla  cft ,  quod  ignofccndum  illis    id  cft,de  rci  qualitate.an  ii  agcntcm  circa  c- 
\  tucricqui  pcriculo  totius  cauflk  cx  remc-    ius  dcfignationem  aliquid  rugericpoflit  cr- 
rariaplus  peticionepropofico,indubio  mi-    rori  fubucnire?  Etquidcm  Cyn.  htcnum.  20. 
norcm  fummam  in  libcllum  conucntionis    Barc.»*w  J.Ba\d.»umjo.  Caftr.  nu.p.  FuIgoC 
conferrc  volucrinc  Vndc  nc  timiditas  illis  num.4.Covn.num.2j.Dcc.n.44.A\cx.numjj. 
fraudi,aliis  cmolumcnto  contra  naturalcm    Roman».?/.Zaf  inftitjn  § Jinmintufium.it. 
scquiracem cttct,i.iurenatura, Jf.de  regJur. q,    Mynf  n.21. Ang.»./. huius  noftri  axiomatis 
indc  iniquitatis  &incommodi  nafcipocc-  lcgevindicanttactumiplius,quicircaqua- 
rat ,  fua  conftitutionc  vindicandum  cxifti-    liraccm.q  non  mutet  rei  fubftantia  fcd  con- 
maucrunt.  Vndc  iudex  aduerfarium  nihi-    demnationem augcat  vclminuat,quid  rc- 
lominus  in  rcliquum cx  cadc  conftitutionc    formandum duxerit,/./» delictu,§Jidctratfat 
condcmnarc  potcrat:  idq;  iine  vlla  cmcn-  Jf.de  nexai.acf.  Pro  cuias  cxplicationc  fcicn- 
dationclibclli,autintcntionis,vt  vcrbalu-    dumcft.fquoddominusexdeh&ofcruivl-  "* 
ftiniam  md.§.Jin mi»usiInJtit.deac7ion.crl.  1.    terius  notencacur,  quam  vcdamnu  abillo 
htfir.de plus petit.nvx Ct fcranti  vc  non  difli-    illacumfarciacaucfimalic  ipfum  feruu  no- 
mulac  hoc  loco  Purpurac»**w.0/.Caccerum    xx  dcd&t,i.2.inJr.denoxai.ac?J.t. &tot.titu.ff. 
fi  quis  aliud  pro  alio  inccndifTec,  veluci  cum    eod.  Quod  fi  aucem  domino  fcicnce  illud  fa- 
horaincm  Scichum  pccere  debcrcc,  Ero-    £tumeirec,adbcncficiumdcdicionis  adfpi- 
tcm  pctierit,  aut  fi  quis  cx  tcftamcnto  fibi    rarc  non  poflet,  fed  in  folidum  condcmna- 
dari  oporccrcinccndciicquodcxftipulacu    retur,/. 2. ff.eod.tit. \bi  ctiamcxponitur.quo- 
dcbctur,  nihil  cundcm  pcriclitari  ftatuit  i-  modohxcfcntcntiaacctpiendaiichincil- 
dcmluftinianus  $ Ji quisatiudproatto ,quod    ladifccpratio.  Quidamcumdominoiudi- 
cognitavericatc  crrorem  fuum  eodem  iu-    cio  fimpliciccr  cxpcrcuseft,  ncque  vllanx» 
dicio  corrigcrc  poflic.  mencionem  fcicncix  ipfius  fccic ,  poftca  c- 

Hic  nocandum  cft,  inccr  hoc  &  pr.rce-  do&us ,  quancum  intereflet  intcr  vnum  & 
dcns-f  rcfponfummukum  intereflc,quod  altcrum  cafum.inftaurare,  quod  abilloo- 
iUic,vcdictumcft,rcfbrmata  pctitio  node-  mifTumcft,dcfiderat,contendens  feruum 
fiderctur.fcdiudex  ex  probationib.cxfuo  domino  fciente&patiencefadum,dc^uo 
officioid  poflc  fupplcrc  videatur.hic  aute  controucrfia  eft,  fufccpifle.  Ec  vidcbacur 
diucrfum  ftaruacur.  Dcindc  q,  illic  dcco-  amplius  audiendus  non  cfle,quippc  iudi- 
'  grucacxpoft  faccovericace.&errorecollen-  cio  accepco.  Concrarium  camen  di&.Li» 
do nulla  fiac  mencio, hic auccm difcrcc  co-  deiielis, §.fidetrac7a, decidicur,  quod,  vc  aic 
prchendacur.  Vndc  conie£cura capi  poteft,  glofla,  hic nihil  circa  actionc,  rcm  aut cauf- 
tl°  q, qucmadmodum in  c6fcflionc,f  quae  pcr  iam ,  cx  quibus  fubftaatiam  actionis  ciuilis 
errorcm  fa&a  eft,no  fufficiac  nudaeius  allc-  mccimur.corrigacur. 

gacio,fcd  propcerea  neccflc  fic  vcdc  crrorc  Porro  fi  peradicctionc  qualitatis  ipfafa-  /// 
doccatur,  LftpoHdtuiJionemJuprJeiur.&fac7.  ctio  mutarccur.veluci  fi  quis  cum  alio  cx  ca 
igntrJ.non nudisJJtonepifiotisjnfdeprobat.  ira  caufla  cxpercusfic,  quod  illum  percuffifTct, 
quoq}is,quiaIiudprb  alio  intcndit,cmen-  &poftlitcmcontcftacamadiiciat>idatma- 
darc  hbcllum  poflit.fi  errorcm,iure  prodica  tis  hominibus  coa&is  factum  cfle ,  non  eric 
rarioncjpbccj  Quodin  prioricafu  ideo  no  audiedus,  a  loco  actionis iniuriaru  rcstrat 
vidccurcxigi,quodpericulum,q,pluspece-  eatincauflamcriminis  dcvi  publica,/./.^ 
do.qprobarc  poflct,incideret,  illu  ccrca  ra-  $Jf.ad  Llui.de  vipubL  Pari  racione,  fi  cu  antca 
tione  exculet,vt  fupra dictum  eft ,  q,  deniq;  co nomine  illum  conueniflcr, q,  pcr  vim  a- 
nemofacilcinucniatur.quicucxccrtapro-  liquidabftuliflec&poftca  addac,illud  irL» 
bationc  maiorcm  quantiraccm  cofequi  po-  turba  factum  cfle,ctiam  repcllerur,/.^f*/*r, 
tuifTccminorcm  pctcrc,  &  ita  fuum  ius  \x-  %Mccrc,Jf.devi bom>r.rapt.P\uvz  excmpla fio^s 
dcicfulimczt,arg.$.cxterumJnfi.auodcume*  rcquirat,isadirepotcftCaftrcnf:/&/<r»*OT./P. 
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Bartol./w  l.pronuntiajfe,§.quidtamcn,ff.ad  ieg. 
JuiJeaduher. 
114     Rcuquumcft,  vt  f  dc  quarro  membro 
noftra:  diftribucionis  loquamur ,  quid  fcili- 
hcctiunsfic,fi  illaquarobicurioracrant  vcl 
ambigua ,  poft  litcm  conteftatam  quis  de- 
clararc  velit?  Qjia  incontrouerlia  vidctur 
(eparanda  cflc  caufla  ciuilis  a  criminali. 
Quamuis  cnim  in  cjuilibus  gcneralcm,  in- 
certam ,  obfcuram  vel  ambiguam  agcntis 
**S  intcncioncmfnon  rcfpuamus,/./fy#*r inten- 
tioneyff.de  iudtciis,Un  contrahenda,  172ff.de  reg. 
iurlfiit.  C.annaLexcep.modozntecauiXx  co- 
clufionem,vel  denique  vt  contcndtt  Dectus 
hicnum.}}.  Purpur.  num.  90.  Felinxap.  cumdile- 
dus,defideinfi.  antc  fcntcntiam  mcntem  fua 
actor  aperiac,q,  talis  dcclaratio  ni  hil  mutcc 
de  iubftantia  rei,ied  quodantc  latcbat,ape- 
riat,  lJheredespalam,2  r.  §.cumpoit,ff.  detefiam. 
l.fuuti,§.fcdfiqu*ratur,(jr  §fiq.fffijeruit,  vind. 
veiadai.pert.neg.Ladeo,§.cumexaliena ff.de acq. 
rerJomtn.  ntfi  ccrta  &  indubitata  probatio, 
quod  ex  intentione  harfitationis  crac  fub- 
moucrit.cumambigua  id  nequaquam  aflc- 
quatur,  ijteque  natates,i.matrem,  l.adprobath- 
nem,  cJepro%4t.cap.inprafentidfod.tit.  Bart.  in 
l.fi  quis  contcntione  ambigua.ff  de  iudic.  nume.  t. 
Hxccumincauflaciuili  itafc  habcant,  ta- 
menincriminali  mdicioid  minime  ^pban- 
dum  doccnt  Alexand.  l.i. ff.de  edend.  numej. 
posi  Bart.  Bald.K^fngel.  Feiin.  d.  cap.fignificantib. 
de  iibeti. cbl.it .nu?n  y.  inf  crcntcs  nun  fuftincri 
tt*  libellum,"!"  in  quo  quis  profiteatur,  Ce  Titiu 
accufarcde  omnibus  criminibus  ab  eodcm 
commiflis,  argum.d.l.hbeiiorum,  inprinc.ejr  §• 
1.  quamuis  ctuilis  pcrfcquucio  finc  dcfigna- 
tionc  cauflat  minimc  damnecur.i.  Ifin.  C.de 
ann.  except.  cuius  rei  racio  in  promtu  eft,q, 
cumcra&ecur  de  fama  aliena,  non  dcbca- 
mus  pati  aliqucm  tcmcrc  in  impingcndis 
criminibus  vagitcm,LpratorffJeiniur.Litem 
117  exigitff.de doi.mai.  Porro  fi*f  in  ciuilibus,reus 
de  taliobfcuritatcqucratur,idqucmoucac 
ancc  licem  contefata.m,Lexceptionem,C.de^> 
prob.ejribidem  Bald.  num.  17.  nifi  congrucnci 
interprecacionc  fcnfum  vcrborum  fuorum 
aftor,  ialccm  antc  litcm  conccftatam  expli- 
cct,hoc  cafu  Craftrenf  in hac  i.numj.  Iafon 
num.  17.  Purpur.»«w.  102.  Alcxand./»  L  i.num. 
4.ff.deedend.  Curt.iun.  num.i6.Schnc\d.in§. 
Jinminus,num.  S.infl. deacl.  Mynf  num.6.  Pa- 
notm.inc.findeiibeli.obiat.num  2,¥clinjncap. 
figntfitajttib.nu.t.vcrf f.deciaratioexprejfe.  ZslC 
ind§Jin  minus,  profccutionem  cauflx  vicia- 
ri,fc  nullam  fcntentiam  fcrrc  poflc  ftacuuc: 


idq,  eciam  locum  habcrc,  quamuis  non  pc- 
cicrnutalcmdcclarationcm,  fcd  gcncrali- 
tcrobiccerinttalemlibellum  jefie  obfcu-  ttt 
rum,incertum,ambiguum,perplexarinter- 
pretationis.fecuti  Spcculatorcm  itb4.t1t.de 
itbeti.concept.§.ad  huius,nu.  17.verf.temo  autem 
ponatgeneraiia.  Quod  iane apud  me  expcdi- 
tum  no  eft,  cum  obie&a  exceptio  iudicium 
j-nullumnonconftituat,quodcx  eoappa-  tit 
rct,quod  iidcm  au&orcs,  vt  CaJlrenf.Iaf.Vur- 
pur  Zaf.c0ntcnd9.ux.  talem  proteftationcm 
tnconteftattonclitis  rcpetcnda^alias  cnim 
illum  vidcri  cxceptioni  appoiitc.  renuntiaf- 
fe,itavtpoft  Iitcm  contcftatam  declaratio 
admittatur.  Acccdit,quod  fi  iudicium  nul- 
liusciIetmomenti,non  ftacuerccur  ap.fi- 
gnifi;antibus,&C  cfin.de  itbeii.oblat.  appellatio- 
nem illo cafu ncceflariam,  quo  iudcx  pete- 
tcm  dcclarationcm  corum,quq  generalircr 
vcl  obfcurein  libellum  collata  eircnr.talcm 
exceptioncm  rcpudiaret.  Prarfcrcnda  itaq; 
vidcturfcntcntia  Alexandri  Li.num.  4  Jf.de 
edend.SC  laibnis  Lt.ff.de  affefforib.  num.tt.  Pa- 
norm.cfin.de  tibell.oblat.num.i.VcMn.cfignifi- 
canttb.num.$.verf.quintadectaratio,\tcm  1  urp. 
hicnu  to2.  exi  ftiman  ti um ,  iudicis officioin- 
cumbere,vt  rcum  abfoluat  ab  obfcruatione 
iudicii.faluo  iurc  aptius  igcndi.t.Bebtus,  tf.de 
paclJotal  vclfatcm,vtpronuntiec,rcum  no 
cencn,vt  ad  talem  libellum  refpondcat.  Et 
quamuisCe^oll.//£./.f4*/f/./*tf.cxiftimet,ab 
cxcipiente  nominatim  comprehcndendu, 
inquoobHcuritas  aut  ambiguitas  vcrietur, 
ramcn "f  Speculator  locofupra  commemorato,  ti9 
item  cundcm  fccuti  Caftrcnf  hacl.edita,n.S. 
Iafon  *««r./7.Curt.iun.  num.i6.MynCd.§Jin 
minus,num.6  ZaCnum.j.  tWcxandJJ.i.nu.4,, 
Panorm.&  Felin.poft  Ancon.de  Bucr.  in  lo- 
cisfupra  <r/ftg4/w,Fcrrarienfis  inconcep.tibell.in 
formseffonJionisrei,inverb.tibeiius,gcncralcn\ 
hanccxcipiendi  formam  cradidcre.negan- 
Ccs  a&orem  inftrucndum ,  quomodo  libel- 
lumconrexcredcbeacnccabeopecedum, 
vc  quazdubia  func,declarct:  pugnctqjpro 
hacipfac6fiderationeratio,quodcumgc- 
ncralis,&  obfcurus  aclorislibellusnonre- 
iiciatut  Lfin.cJe annal.exccpt,  c.^bbate,  dere 
iudtcintf.czufCaL  non  fit  vt  rco  id  der.cgcmus 
in  fuacxccptionc  iuxta  rcgulam.quod  rcus 
nondcbcatcflcdercriorisconditionis,  qua 
attotJjJ0ndebet,4t.ffdereg.iur.Eoq,pcttinc- 
rcftatuoreceptamapud  pradticos  cautcla, 
vt  in  refponfioncad  libellum  initio  vcl  in  h 
ne  commemorcnt,  fcfcontra  articulos,ad  ju 
quosinrcfponfionibusintotumnon  fit  Cz- 

cisfaftum 
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Tit  dcedendo,  l.edifa.        .*  22^. 

«sra&um ,  obiiccrc  communcs  iuris  cxcc-        Sccundo,  glofla  nollra  &  alii  do#orcs 
pciones,ncqj  filcncio  quidquam  agnofccrc    f  temperamenrum  pecuoc  cx  i.qutdam  aftt-  n* 

\cllc.  Talcmcnim  &  limilcm  proceftacio-  Jhmauerunt,jf.dercb.  cred.fi  cert.petat.it4  Sart. 
r.cm,  id  faltcm  largiti  conftituo,  vt  etiam  li-  hicnum.t.Dec.nji.  Salycn.tt.  Corn.n^j.Juigo. 
te  Coteftata  poflit  fpccialiter  defignarc  lo-  n.4.Caftrcnf.n.$.  Vurpur.  n.  S7.  quod  ad minus 
cu  obfcuritatis,&  cius  dcclaracionc  pcccrc    liccat  diminucrc  tem  petitam. 

Porro  li  a&or  gcncrali  illa  exccptione       Porro,anha:clcx  impoficum  munus  fii- 

propofica,ftatimdefidercr,vtreus  nomina-  ftinercpoflit.fupranon  diflimulauimusJit- 

111  cimcomplccl:acur,inquo*jioco  libellu  ob-    cnimdoctores  Tnoftri  afcopoaberrarevi-/^ 
fcuiumaut  inccrtum  cxiftimet,arbirrarcr    dcnrur.  dum  ftatuunt  hic  ccHarc  rationes 
illumaudiendumefle,4/g./.rm«;»^^w»-    prohibitiuas.Namcx  §  fiquisagentjnfitt.de 

fef iteml.fi  defenfir^.fin.ff.detntenogJniurfac.  acl.  aliud  dcprehcndcrc  licet.Ec  fanc  alicnu 
&:  fi  id  facerc  fupcrfcdcat ,  tunc  demum  li-  ab  orficio  induftrii  interpretis  fuifle  vidc- 
bcllumprocederc,fcexprQbationibus,vel  tur,plancpugnantcm  cum  lcgibus  defini- 
aliis  dcclarationib.  fi  quid  obfcuritatis  ha-  tionem  conftituiflc,dum  legcs  minus  pctc  - 
bcat,  eundcm  vfq-,  ad  cauflx  conclufionem  di  mdulgenr,  plus  pctcntem  damnis  ex  iu- 
illuftraripoflecoftituo.Sancfijprfusinccr-  ftacauflacocrccnt.  Putoigitur,hanccxcc- 
tacflctac\orisintcntio.  putoiudicisorficio    ptioncmita  dcmumjpccdcrc,  ficx  rali  pc- 

Mj  incumbcrcf vttalcm  hbcllu  exofficio  reii-    titioncnullumiusipfi  rco  quarfitum  (\t,vtl. 

c'\at}arg.t.f. ff.de  offc.aJ/ejf.Si fi illud  non fccc-  odtofas  &  damnaxx tali caufla  inflicca  farcirc 

rtc,condcmnarionem  nulla  fequi  poflc.aut  velic,  fecundum  ca,  qua:  fupra  propofui- 

factumnulliuscircmomcnti,/./Vw/»*»/«tf,^.  mus. 

fin.ff.de  rei  vind.t.intcrjlifuUntcm>§.t.  de  verb.       Tcrtio  conftituunt  noftri  commentato-  , 

obitg.l.quotutcU,7*y§.qtutin  tefiamento,jj.de^>  tci,vt  Bart.hicnum.to.Aret.num  6.ltltn.tn  c. 

reg.iur.  Neq;  dubito,iudicdm  ctiam,  fi  rcs  a-  extenoreiextr.dere/crift.Aiexand.  cotfii.77.fer- 

deo  inccrta  non  fit,  &  libcllus  aliquid  pcr-  Jj>eclisJtb.$.K^fbbsuin  c.cumdtletli,  extr.  decmt. 
#t4  plexitatis  f  habeat.ex  orficio  fuo  a&ori  tam    &  vend.  definitionem  prxfcnrem  locu  non 
antcquampoft  litcm  contcftatam  iniun-    habcrcma&ione,tqu$inepreinfticucacft.  nt 
gcrepofle,  vC  rem  apcrtius  dcfignet,  ttrgu-  Namnilia&orhuicviriofponrcmedcatur, 

men.  t.  vbicunque,ff.  dc  intertog. tttt.  caf. obUt*\  potcrit  iudcx cx  officio  talcm  libcllum  reii- 

deapfe/Ut. ttem  l. age  cum  Ccminuno,  Cod  dc^  ccrc, /.  t.ff.deoffic.  ajjeff. feruata  competcnti 

fAilis.  a&ione,  /.  Bebtus  Marttt.fi.de fact.  dotat.t.quada, 

Quanquam  itaq-,  cx  his.qux  fcquuti  dd-  ff.de edcnd.  Li.§.t.fffi  menjfalf.mod.  rcn.  I.  htt- 

ctorum  quadrimembrcm  diftinctionc  ex-  bebat  jf.de  tnfiit.a£t.l Jefofutfi.de fecul.eaf.exa- 

nlicauimus,  tatis  appareat,confticucu  a  no-  ininata,extr.deiudiciu.caf.  dttcfius,  ext.  deemtt 

bis  axioma.quod  poft  litem  conteftatam  It-  ejrvcndiii 

bdlusr.-formarinequcat»  cxmultiscauflis       Incadcmcauflaquartof  conftituiturli-  up 

modcrationcm admittcrc, tamc non  pigc-  tiscontcftatio  viciotc  hQiz,vt dtctnt  hocloio 

bir huius matcrix  cautfa  plcnius illuftrada?,  K^Alex.n.ti.  Purfur.n. 119.  quod  enim  nullum 

adhucalias  nonnullas  cxccptiones  fubii»  eft.erTe&umproducerenopotcft, /*.§.«»- 

ccre.  demnatumfi.dereiud.  Vnde  animaducrten- 

'V    Primo,  quodf  pronuntiatum  noftrum  dum  cft ,  has  duas  dcclarationcs  ad.  cxcc- 

locum  non  habcat  in  acccrtbriis ,  qua:  peri-  ptionis  cauflam  propric  non  pertinerc. 
dctc iudicio concingere Co\et,t.*diieS}§.item       Quintonegant  iidcm  Dd.vt  Alex.nu.tz. 

fiiendumfi.de  adi/.edttt.c\uxdcchT^tiZdo(fi-  Iaf.n.i.gtoJf.inverb.conteJltttionem,t.Pomfontust 

cium  iudicis  pcrtincrc,vt  id  poflicVnde vi-  §jratihabitior.isjf.dcfrocttratorib.  btnot.  in  caf. 

dcrccur  hic  excepcio  parui  momcnri,  nifi  fafioralis^ext.deexceft.  afiertionis  r.oftra: vin- 

occmrerct  t.nonquidquid,injr.deiudic.^d  iu-  culisfadftringiillamcmcndarioncm.qua:  ijs 

ris  ncccfllcacem  non  fcmpcr  dcduci ,  quod  in  concincnti  poft  lirem  cotcftatam  intcr- 

committaturiudicisvoluntati,vndc  cxpe-  ponatur,  ttrg.lf etcnt,tnfr.de fact.LUcia,  irfr.de 

dirividetur,  vt  hxc  petantur  axg.l.4  §.boc  reb. cred.fi cert.fet.  Hucpertincntcaquajtra- 

autem  iudtciojj.de dam.infect.  vt  hic  obfcrua-  didimus  inl.iurijturandiiinjr.dctcfitb.tnquafi. 

uit  Dccius  n.44.  Purpur.».  JV.  Plura  non  ad-  ttnfufficiati  attod  tcftcsfott  defcfttionem  in  conti- 

iictmus ,  quod  huic  dcclarationi  fupra  cu-  nenti  iurent?  Acccdunt  lex  alia  argumcnta, 

muiaciflimc  fatisfcccrimus.  qua:  hoc  loco  congcrit  Iafon  num.tj. 
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ijb  Commcnt.tetti  Gilkenii  ad  Lib.  I L  Cod. 

S  exto  conft  i  tuu  n  t  illam  cmendationcm  tuunt,cfle  alcerius  aftionis  propo  fi  tion  cm, 

prohibitam  non  e  ile,  q  u  z  nihil  immutct  de  idcmq-,  confirmat  Z  aiius  Infi.  in§.fm  minue, 

tgt  icntenuat  eiptopofita?,velucit  fi  quis  hbel-  n.tt.  Idq;  mulco  magis  dicendum  eft ,  fi  vna" 

lum  incudi  rcddicum  vcrbis  expoliac,  vcl  cumachoBeeciamperfona:,vdrcsaliar,dc* 

dcftinaco nitot  ircfticuat  /.  afforumffderx^  figncncur :  imo  non puto  mu tatio ncm  in» 

iudic.  quamuis  hic  propric  emendatio  non  ter  cam  anguftos  cerminos  confiftere,vc  /o- 

vc r i c tu r,quod  nihildc fenfu  infticucat  nar-  lum ad a&ionem rcfcracur ,  fed  fumciac,  9» 

rationis ,  aut  conclulionis  cceptar  decerpa-  mutetu  r  res  pctira  vel  p  c  r  I  o  n  a Jnftit.  de  atito. 

tur.  §.fiquitaiiud.  Quxftionis  iraqj  cft,anharc 

Seprimo,emedariopoftlitemconcefta-  mutaciolocumhabcat:  Quainredo&ores 

ti2  tamf  permicccndavidccur/fipererrorem  noitn,  %  / Bartjtum.o.&  10.  Purpuratjtum.tj*. 

aliud  pro  alio  pccicum  fit,  de  qua  re  eft  cexc  Zafjl.§fmmmtte,nume.  11.  &  12. &omnet  alii% 

in  §fiquualiud.tnft.deaction.o^li  mco  iudicio  quet  mox  cOmpleUartn  dtfceptattone an  atithent. 

in  cauillacioncm  incidcre non  potcft.  Vcr-  quifemel,mfr.quomoeU& quando  iudexaUqnid 

batcxtusicafehabeac:5/fW4W^w*/r#;»-  noui  iurit  induxeritt  conftituunt  regulam* 

tenderujtihil  eumperichtartpUcctfcd  m  eodem  f  quod  fciliccc  liceat  lllud  faccrc  viquc  ad  /// 

iuduiocognitaveritateerroremfuumeorrigere  ei  ucemconceftacam.pofteaaucem  id  permik 

fcrmittttur.  vckttftuqui  hominem Stichumpe-  fum  non  eflc.  Ec  quidcm  quod ad  primum 

teredeberet,  Erotempettertt :  autftquit  exteftd»  mcmbrum  fumrz  conclufionis  accinec ,  vi- 

mento  dttreftbi oportereintenderit ,  quod  exfttpu.  dccur  illud  pcnc  eafdem  cxceptioncs  ad- 

Ltadebctur.  Quem  textum  eodem  loci,  lra  miccere,  fquas  fupra  dc  cmendatione  lo  tjS 

inrclligunt  laion  n.»j.  verffiudutem  mutare-  quentcs  pcrfccuti  fumus,  vt/cil.  hoc  facerc 

tur. ZiCn  tt.  M y  11  l.njt.  K\citt.htcni4S.YuU  non poflit, fi acton ius quarfirum  fic . fi  quid 

goC  »7-  Vulceius  n.}.  inquamfcntentianu  confcfluscflctin  rauorem  rei,fi  murano  ic- 

quoq;  is, qui addicioncs m  Alexadrum fcri-  mel  eflet  f a cta,  fi  tcmpus  a  lcge  vel  ftatuto 

pfit  allegatBalcLitcm  Anton.de  A  icx.Eilq;  definitum  elapfum  cliet,  fi  denique  iudtci 

hxc  fentcntia.rquitati  contentanea,vt  fi  q>  cx  caulTis ,  quas  lupra  non  diflimulauimus, 

iuftocrrorc  lapfus  fic,  cumqj  demonftrare  ida*quum  noneflc  vidcrctur.  Purpurat.  hie 

C[UCZtJ.dedtdte,§.findl.ffJeinterrog.  in  ittr.fa-  num.ijj. cum feq.  Quod  camcn  i nrclligo  in 

ctend.  pofliceundem viqj  ad cattflar  conclu-  his cafibus,qui apce adcauflam  mucacionis 

fioncm  cottigctcj.error.fiprd,  deiur.  &fa£i,  accommodari  poflimt. 
ignoran,  Prxccrdeclarariones,quarcum  materia 

m     Harc  dc  ofTicio  aAoris.  Scd.  an  idem  f  m  emcdacioriis  communcs  iunt ,  occurrit  ad- 

excepttoneqitegrobtincdt,Qiux(iionisdx.Et  AJ-  -hucaJuacxceptio.quam  infinuat  gloflahic 

ciacus  quidcm  rcfcrc  Picum  idcm  fcncien-  in verb.emendare, Odofred.n./.  BaU.nu.49.  infuu 

tcm  rc IciL xqualitas  inccr  parccs  obieruc-  repetitione. Irane.Aretinjtum. t.  C0m.num.2f. 

tur.  Scd ipfc  n.66.  fccutus  Baldum  &  Rimi-  CAlexand.num.t^.Roman.n  ttfj^yiieiat.  nm.$t, 

nald.  cxiftimat,non  idcm  probandum  cflc,  Purpurjt.ii6.Mjnfin  d.$.fm  mittus.inji.de  att. 

quodrcus no prohibcaturplurib.dcfcnfio-  n.2f.Marian.Socin.in  efgntfitantib.  extr.de U- 

mbus  vti, i.nemo,ff.deregJur.  neq,  quidquara  beO.obUt. xxon  elTe  mutacioni  locum ,  ii  ra 

interfic,  eius  refpe&u  mutare  fadcum ,  cum  cione  cl  cchonisf  fcqucns  a6Uo  pcrem  ta  lit.  17 

idcm efTcftus,id eftjabfblutiOjpucniat ,arg.  l.quodm heredem^eltgere jf.de prdtor. fttpuLLu  \ \ « 

l.quedfidubuet,fdeacq.kred.ztbitti\im*2tto£  tnfr  defurt.ttcm  argum.§ '.opuo  uJnftuutMU' 

iudicisplurimuminnacrcpofle,ncaaorin  gdt  Sed  hocduncaxatin  illis aftionib  pro-» 

aliquatn  capcionem  inducacur.Idcm  q  uoq;  ccdit,  qu  x  ita  comparatar  fiint,vc  vna  cleda 

dctendichocloci  Romaii.  n.v2.  id  taracru  refilireamplius  non  poSimm, Infiqkodeum 

cum  ipfccum  Bald.  tnfua  repetittmoe  Pgdttam.  eo  quiindlien^oteft^Bneg.gefi.  ex  d.  verf. federit 

n.  114.  locum  non  habere  cradunc,fi  cempo-  fluUiffmuu,  Non  akcna  ab  his,qua?  cxaraui-r 

ranonlargiancur,M/>.^/iy?*r4/»/^f«^/.itcm  mus,funceayquzBaldus£ir04uw»/S.BartoL 

fi racione  excepcionis ^ppoficae  ius  ahquqji  num.tt. Alciac.Mtw.j7.  Philip.Corn.Muw.j/. 

ipfi  actor  1  quxucum cnotj.fquidem,  c.deex-  Odofred. num.r.  Maxian.Socin. d.c.^.n.ut. 

<ept.tjr  quod  tbtd.notdtur.  Tclin.ibid.num.4.  Mynfing.  d.§fin  minust  nu. 

ij4    EthecdccmcndationctuiflSciant.Scd  ^.mcmorixprodidcrunc,  q,fiquis.  fcura'/' 

paucadcmucationcdiccndafuncquarrL.  ab  initio  famoiam  achoncm  intcndcrc 

dQ&otcstvtefieruuthuPurpurdfj*.ijoxou&i.  poflct,  ccrti  condidioncm  pcopofucrir, 

Lof. 
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Tit.de  cdcnd.  1.  edita.  j  jx 

hff.derebmcred.ficertpet.qnxnoninfanct  tuU.deadmintfirJnfacrupal^Ht^irtafmem^ 

L  cejjat , ff.  de  obltgat.  tjr  aitton.  eidcm  morcrn  thent.  quas  athones  fupr.  de  facrojanct.  ecctefvbi 

gerendum  nonefle,  fi  rcpudiata  hac  dcli-  deeadcm  rccopiofedifleruimus.no  vidca- 

beratione  iudicium  famofuiri  inftaurare  turdcfinitionoftr£legisabrogaraefle,cum 

vclit,  quod  malitiis  indulgcndum  non  fit,  L  is,  qui  iurc  communi  vtatur,  non  intclliga- 

infundoffdereivind.  In  cadetri  caufla  idcmj  tur  procraftinandi  caufla  id  taccrc,  l.finJc_j 

R1ki.1njuarepent.num.20.  Marian.  Sotm.d.  r^.#»/»/fgr.vtaliudfitdirfcrrcaftionispro- 

c2.num.t27.  Y c\[t\.ibid.num Coriftiruit,  fequutionem,  aliud  vcro ,  cogmto  crrore, 

quiincauflistinquibus  fummatim  agi  po-  velpondcrataprobandidirficulratc.qu.ein 

tcrat,dequibusf»  clemfape  contingtt ,  extr.de  vnaa£honeverfetur,non  iremin  altera,  vc 

verb.ftgn. ejrinextraujJreprtm.vbt  Bart.indi-  apparetin  rei  vindicationc  /. cumrcsyfupr.de 

fiinct.fummatim,  cum ita  cxpcnri  coepiflent,  prob.Cx  confcratur  cutn  Publiciana  in  rcm  a- 

pofteamutentconfilium.&inhbello  lcor-  €txonty§.nam^.fnfitt.deaitton.  ad  aliam  quis 

dinario  iure  conccndcre  Vcllc,  rcuocaca  tranfirevclit.QuadccauffaBarcolus.qucm 

pnorc  aflcrcionc  proficcncur,a  quo  non  ab-  alii,vc  fupra  commcmorauimus,  f  fcquun-  /4* 

Tjp  horrcncfca,  quxin  nouiflimaconfticutio-  tur.quadrimembri  diftindione  hanc  con- 

neSpirenfi  cdica  anno  1600.  §.n*.fbl.mihi  trouerfiamcomponit,intcrefll,anquis  ve- 

i^.caucafurtc  eum,quihbcllumfumraanu  litaba&ioncdcfiftcrefrenuntiandotnfta-  Hi 

cxhibuit,  non  poflc  cx  poftta&o  libellunu  tix.adioni  &  caufl^,hoc  ipfi  fine  diftin&io- 

arciculo  diftinctum  offcrre,  Cum  Confilia  &  ne  permiflum  efle,  l.fipostquam,  tnfr.  depacJ. 

cogicaciones  illorum ,  qui  cauflas  ccmcre  Cafir.num.to.Alberic.  numj2.  vbi  addic,  id  cc- 

protrahcrc  concncur,  rcfrcnanda  fint, /.  iampoftliccmconccftacamliccrc,dcquarc 

quUquis,§.nemo,  infr.  depofiuland.  In  aliis  au-  lacius  dJ.ftpoftquam latius.  Auc  fccundo  vulc, 

tem,  vt  in  rcmcdiis  gcneralib.  &  ccrci  con-  ad  ccrtum  f  tempus  ipfam  iudicij  cxcrcita- 14^ 

di&one  I.9  ff.de  rebuacreditjicertpet.  tritica-  tioncm  fufpcnderc,  id  eum  faccrc  no  pofle, 

riaa&ionc&  fimilibus,  id  minime  locum_,  quod  authencica.de  qua  mencionem  feci- 

habec.  Nam  lbidcm  mucacioprohtbicano  mus,calemfaculcaccmpra.cideric.Auccer- 

dcprchenditur,modoquis  fumtus  fufficc-  tioconftituitrcnuntiarcinftantia.  fdunta- 14} 

re  vclit,  vt fupradicfumeft.  Scd  ncgotiurru  xat,  ita vt aliam  litcm  cx  cadem  caufla  rcfu- 

faccflit  obfcruatio  clofTat  inverb.  emendaret  fcicarc poflet,illiid quoq;  pcrd.auchenc. qui 

Cyni  hicnum.it.  Rofred. in fuo  traflat. ord.  iud.  y?wf/,prohibicum cflc,  poflc came  iudiccm, 

part.i. rubr.  vtrum libeUuspofftt  mutari,  Spccu-  fi  animaducrcac , ab ipfo a&ore  incpcam  a- 

Ut.de libclLconcept.^yizo ey Petr.de  Be/f.Particd  dnonempropofitam  fuiflc.idipfum  modc 

rclattaPhilippo  Corneo  num.26.  Fu/gojhic  nkni.  rarifccundum  ca,  qux  mox  accuratius  pcr- 

4.Ioan.K^indr.inaddit.adSpeculat.tttu.deacc%-  fcquemur.  Autdeniq;f  actoriconfiliueft, 146 

fat.  Purpur.  num.i44- cttmfiq. lcgcm  noftratri,  quod  vclit  rcnuntiarc  aclioni  falua  caufla, 

l40  quxdemutacione  loquacur,  tcorre&anu  exquaexpeririccepit,&aIiisaaionib.qua: 

cflc  pcr  authcntic  quifeme/,  infr.  quomod.  &  ex  codem  fantc  deriuari  poterant,  veluti  fi 

quandJud.&§.omncjtoue/tJelttu,qiyi2L  coprc-  cum  rci vindicarioncm  intcncaflcc ,  poftca 

hendacur,qucm  debcrc  profcquiactioneni  ad  Publiciaham  conragiac,  vcl  Ci  cum  a&io- 

fcmclinfticutam.  hcexcmco  expcrcus  eflcc,poftca  infticuat 

1      Carccrum  horum  fcnteritiam  f  oppil-  ccrci  condifaoncm  J.9.ffdereb.crrdjicert.pet. 

gnant  Odofrcd.  hic  nume.  12.  Bartol. nume. 9.  Ita  videncur  fentire  hoc  loco  Barc. nume.  10. 

Baldusinfuarepetit.  Patauina,nuw .4? . ^4/t/enc.  Baidjtnm.47.  Ronfan.num./.pof'fCuiihetm.  Cu- 

num.iahal^cet.num.t).Corn.ntm.26.Ky(retin.  mvn.factb.ButrigjjrCMart.Stl/.i^ffcxan.hum. 

num.8.  Ludou.R0man.numj26.dr/eq.  Atexand.  i^.fjct.num.tf.  Satyc.num.t).Frani.AretjtttmJ. 

num.14.Cafirenfjtum.to. x^Akiat.num.$9.  Do-  Phtty.C4tnewnu.2t  fafonnum.ig.  Idcm  fta- 

nelLnnm.20.fafonnHm.2S.DecmjmmM.Mynf.  Cuuritf  t\\cXjt*m.t4.  faf.n  46.  in  mucaciohd  . 

in  §j$nminus, tniht.de  act.  numJ6.2.af.num.tt4  rei,fi(>rifnoquis  Stichum  pctacmox  Etoce, 

Ang.^iretin.num.f.  Panorm.num.27.FcLn.nu.  Vel  prirao  librum  mox  Vcftcm  cadem  a£lio- 

/7.  CMarian.S0cin.num.144.Ang.PeruJin.in  nc  iriartchct:  A  dua  fcnccncia  quoq;  hot.  vj. 


mnem, noueti.de/itig. Racioilla cft,quodcud.  dccurilicnuscfic Lud  Roman.».  ,2t.  k 

auch.^«*y?wr/,decergiucrfanciloquacur,&:  turtameri  dcfidcrare,  vt  potifTmapars  iu- 

legcscorrcctorixinccrprctationcadiuuan-  diciimancar,aliascnimnonidcm,fcdaIiud 

dxiionCmt)/practpimui,§fin.inf.dcappcl/.K6'  luditmm  diccrctur;  fed  cum  toti  iudicio 
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2*2  Comment.Pctr.  Gilkenii  ad  Lib.I  I.  Cod. 

rcnunriarcliccat,T'/<//<f?«w^fnonanimad-  Harcdeemcndarione  difta  fint.  CurrL» 

ucrto,  quod  ha:c     lfiderario  obftct.  Por-  f  autcm  intcrprctcs  noftri  matcria  cumu-  ij* 

ro  cum  vidca:       noc  cafu  magnam  intcr  btionum  huc  confcrrc  folcant,  an  fcil.  plu- 

doCtores  fuif7    jntctionem.  Proindc  me-  rcs  actiones  in  vno,&  codcm  libello  coiun- 

lius  cftc.vtad  fopicndam  huiufmodi  con-  ttimproponipoflint.anverofuperfedendu 

i^ltroucrfiam  Odofredi  fcntcntiamfample-  ficquoad vno  iudiciali  calculo  tcrminctur, 

ctamur,quam  tamcn  fccundum  doctrinatn  opcrx  prctium  eflc  duximus,&  hanc  matc- 

Ca.lktcChien.io.  Lud.Roman.».///>.  &feq.  ita  riam  ccrto  ordinc  pcrftringcrc. 

intclligimus,  vtactor  pcrrcctc  renuntiet  a-  Principio  itaq;conftituimus,non  prohi- 

ct  iom  inftitutar,ira  vt  poftca  illam  cxercere  beri  coaceruationcm  actionum,  nili  ipecia- 

ncqueat,  &  profequutionc  nou*  a&ionis  lisaliquaratiot<»ccurrar,quaehuicfaculra-  t$j 

moram  non  raciat.  ti  intcrccdcre,  vel  eam  impedirc  pottit  ifii- 

Alia  dcindc  dcclaratio  cft ,  quod  cauflx  demJf.deiurud.om.iud.Lfin.tnfr.  deannaLexcep. 

»4*  criminalcs  non  vidcatur  ad  hancf  materia  csp.hu/lm  videtur,de  regjur./.  hutufmodi,  Sa.ffi. 

pcrtinere.  quando  quis  dcfiftendoincidc-  quifiruum,  ff.  de  iegat.  t.  ex  qua  cdoccmur, 

rctinSC.Turpiil././:^i*^5C.T«r/>/ii!l^'/.^«<e-  Tncdum  plures  actiones  vno  tcmporc  in- 

fitum,ffeodJit.ita  Bart.hic  num.  12.  Roman.  nu.  ftitui  poflc,fi  cx  diucrfis  cauflis  compctant, 

ttS.verfjncdufftseriminalih.Kyflciat.nu.to.Pur-  &  ad  diuerfa  tcndant,vt  in  lcgib.  fupra  allc- 

pur.num.137.  Zafin  §.Jinminus,  nam.it.  Mjnf.  gatis,  fed  fi  pcnc  ad  cundcm  icopum  pcrti- 

ibid.nu.zp.<J\farian.Socin.d.c^.deIib.obLn.t30.  neant  jtaBart.hicnum.20.Ba/d.numjf2.Purpu. 

Qux  autem  fint  crimina,  in  quib.  SC.  Tur-  num.tSo.  CaflrcnJ.num.ii.Corn.num.at.Dcci.nu. 

pill.  locum  habcat,  /.  tranjigere,  tnfr.  de  tranf.  So.  quo  pcrrincrc  ctiam  vidctu r  /.  non  cH  no- 

commodius  perfcqucmur.Sed  obfcriiandu  uumff.de attxmt.&vendit.  item  l.fi  accu/atort- 

eft,  hanc  dcclarationcm  fua  difficultatc  no  iusjnfr.de accufi  Ncc  obftat,  quod  f  vna  rcs  W 

carcre.  Primo,  quod,  vt  ait  Purpurat.  in  cri-  bis  tradi  nequear.fi  cnim  obnoxius  cx  vtra- 

rjfl  minalibus  plurcs  conclufioncs  "j"  cofiaerari  auc  cauflainuentatur,  ita  vt  rcus  conuenic- 

nequcant,  cum  accufatio  fine  conclufionc  di  iuris  beneficio  fe  dcfendere  ncqueat,  re 

X}tocco\ty/jncauffis  jnf.de  accuJat&ibid.gUfi.  ex  vnaattione  ttadcrecompcllctur,  cx  al- 

dtque  docJvres,LUbeUorumff.eodjit.  Ba/djn fiu  rcra  pretiu  vel  xftimationem,4/g.«/.  LnoneH 

repetit. Paduan.num.sy  Scd  ad  hoc  refpon-  nouum,ifipiurib.}3.& l.plane ja.ff.de /egat.t.cu 

deri  poteft,  quod  curh  fecundum  commu-  prctium  vcl  arftimatio  fuccedat  loco  rci,  l.fi 

ncm  do&orum  intcrprctatione  lex  noftra  rem&pretiumff.depetit.hered.L quirefittuere, 

non  folum  intclligatur  dc  cmendationcac  ff.de  reivtnd. 

muutioneattionis.fcdctiamlibelli  &qua-  Secundoharctregutavindicatetialocu  /j/ 

litatum ibidcm  propofitarum , quod  &  ibi-  in diucrfis  pcrfonis ,  vcluti  fi  plures  rei  dc- 

dem  noftra  infpc&iolocumvindicct:acin-  bendiconueniantur/j  ff.de  duobmreisfiipu/. 

dc  nihil  prohibct,  accufantcm  ccrtum  poe-  itcm  in  duobus  fidciufloribus,/.//irrwi»,//?/9. 

nargcnuscompleiti  ,quo  reum  afncicdum  defideiuff.  fiucquisqjproparrefua  couenia- 

putct, Baid.hicinfuarepet.Paduanjtum.ss.aMO  xxxt,vtdJ.Uberum,  fiuccorraplurcsinfolidu 

cafu  rette  qua?rctur,an  fubucnirc  errori  luo  agant,modo  teftctur,fe  vna  (blurionc  fa#a 

poflit.  Scdcxiftitalius  fcrupulus  cxLaccu-  zcojxicCcctcy  c\\c,arg.Lt.$.cumautemffquor. 

/aturm.jsffad  ieg.lui.de adult.  cx  qua  cdocc- '  iegat.it  a  Bart.hu  n. 2  \.Dec.n.St.  Corn.n.^2.Purp. 

m  mur,f  accufaturumadultcrij,fi  quid  circa  *j/*.v-^<f.».7/.Ncchocipfumrcipucn- 

infcriptioncmcrraucrit,emcndarenopro-  dumcft,fidiuerfisactionibuscx  vna  caufla. 

hiberi.G  temjpora  largiantur.  conucniantur  plurcs  tutorcs  vel  curatores» 

Hancdifficultatem  pnfcnri  in  loco  ne-  Lomnesanfr.arbitJutcl. 

mo  animaducrtit  Cartcrum  Cynus  in  L  u  Pronuntiatu.quod  fuis  virturib.ad  hunc 

infi.ad  SC.Turpill.&Saljcjbtdjtu.i.Bart.l.qu*-  modum  ornauimus.in  multis  potcftatis  fug 

fitumff.ad  SC.Turp.num.t.gloJf.in  Lt.C.vt  intr*  officiu  amittere  vidcmus-Occur  rit  n.-f  pri- 


certumtcmpMcrminatisqu*Jlioterminetur>vi-    mo  locoexceptiolegis  fundi,&  l.fundum, 


ftodia ofncii conftitutus  fit. d. l.t. infr. actSC '  admittadQuo princt /jtemoexhit, 43. §^u§- 
Turpill.Luquiretuff.depubUud.  !  ties,fdeeKC€jreiitajftn^^jJf/Hr.ffM 
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Tit.  dc  cdcnd.  1.  edita.  233 

d-0btig.itagUfi.hicBartJiu.23.Cjn.nuj2.R0m.  ficio  iudicis,  quodactionideferiiiat,  vt  hici 

num.129.  dr  rjj.  Bald.  num.  63.  Cafircn.  num.  tu  ncdum  poflint  cumulari  cum  rc  principali, 

\yiUxan.num.t).Decnum.6oSa/jc.nu.lp.Corn.  fed Ctiam debcant. 

num.4.j.Uf6nnum.29.AlcidtJutmJ9.Purpur. ».  Secundo  ccflat  hcc  iuris  dcfinitio,fcum  161 

j99.Zaf.in§finmmus,num.t2.Mjnfinum.37-  pluribus  actionibus  concurrcntibus  elc- 

Quo Gtiampcrtincrc vidcntur  l.duobns, § fi  ctioncvnius  colhcur  alter  a./.?7W/« beredem, 

quuiuraucrit, ff.dc  iureiurand.  item  1. r. §Jedfi  §. cligert 'ff.de tut.a£f.l.fin.§.tales,infr. defurt.  L 

.iutefi.de  vtbonor.r.tptor.  Secundum  qua  fen-  fin.irfr.defodicii.gUfi.hieBartJtum.23.Bald.nu. 

tcntiam  vidctur  poflc  dici,  nonefle  cumu'  63.Cjn.num  22.Cafircnfnum.11.Dcctmnttm.it. 

lationi  locum.ii  non  Sc  eodo  tcmporc  fun-  Sa/jc.num.t9.Comcus num.41.Purpur.num.21e. 

dumpctamfinndctiamviamadfundum,i-  AUiat.num.SS.&fiqq. 

tcni u  quis  prxdiu  alrquod  pctat  &  fru&us  Tcrtio  excipitur  caufla  j"repugnanti$,vt  tjj 

prinapalitcr,/./ undtff.de  except.  reiiud.  quis  apparet  ex  l.i .tnfr.dc furt. l.2.fijerum  extero fi 

tji  u  per  modum  acceflionis + ca  pctantur,vc-  vend.mand.  iteml.i.§.i.ff.quand.appeH.fttJ.fer- 

luti fundus cum fru&ibus , huiufmodi  coa-»  uuSyff.mandat.gUff. hic BartoLhtcnu. af.Cjnus 

ccruariononimpediatur,  arg.Lcum proprta^  *um.  22.  Dectm  num.  62.  LMjnfing.  in  §.ftnmi- 

tnfr.fi quUaUerve/fibiyBart.Lfundi,  nutn.  t. ff.de  nus,  lnfittut.de *£hon.num.3$.Zaf.num.i2.\^iL 

excepjtemlafinhicnum.30.  Zafdnfi.de  acl.  §fi»  ctat .  btc  num.Sj .  Baldus,  Corn.  Roman.  in  Ucisal- 

mmus.num.t3. itcm  iipcrmodum  condicio-  Ugatis. 

nis talcs acccflioncs pctancur,/. quideinoffi-  Quarto  declaratur  f  harc  rcgula norL.  ##4 

ciofiff.de inoff.tcfiam.ry  tbtd.gUff.CaflrJjic  n.  12.  procederc,  quando  dux  action  cs  ita  com- 

CAkx.n.tS.Iaf.num.)0.Purpur.nar*:\^4lciat.n.  parat2cfint,vtvnapropofita  &condemna- 

ttf96.deciaarepoficacoptojtus.  Admonendifta-  tione  fequuta,ac  cxfcquutionc  facra.quis 

mcn fumus,  quod  ii  cofuecudmem  curiaru  ab  alia  \ibctctnt)argum.lJ>onafides ffdereguL 

bencinititutarum  obferuemus,  nihil  pro-  iur.item/.rfffifam.Jurtfeciffdtc.Bart.hic  nu. 

hibeat,reipiam &  fructus  pctcrc  fiuc  prin-  »3.r^4Uxand.num.r6poH BaU/um.Cafirenfifu/. 

cipaliter pcr copul am,&:>  iiuc  pcr  particu-  gof.  \bi  cdam  dcfendit  Bartolum  ab  impu- 

lam,cum,cofdem  conmnxcrimus,ne  pluri-  gnationc  Salyceti,  qui  putabat  hanc  excc- 

bus  iudiciis  qms  inaniccr  diftringatur ,  vt  0-  ptioncm  fub  prioribus  comprehcndi.  Corn. 

j?endtthocUcoIaf»um.3o.Purpurj$.203.Q^xdc  num.4t.R0manjtum.13t.  qui  refpondctad  lc- 

cauflacciamrcccptum  ciivtfifadoacTucr-  gcm+ quartbatur,ff.iudtcatumJolui,  qux  ad- i6< 

firijobfcuriusaliquaillatacflct.permitta-  uerfari  videatur,  quod  ibidcm  non  fuerit 

tur  rco  iimilcs  a&iencs  vno  &  codem  libcl-  quidquam a  partc  oppoiitum.  Sed  cum  hec 

lo  complcdi.  Li.§.quiautem,ffquorum  Ugato-  iolutio  in  diUinationem  incidat.cgo  conci- 

rum.  Ex  hoc  fontc  ctiam  manat,  quod  attio  liationcm  ex  ipfo  textu  petendam  duco ,  q, 

160  hypothecariacum  pcrfonalif  intctari  pof-  claufula  ob  rcm  non  dcfenfam  aliter  com- 

fit>  vt  apparct  ex  %fedneque.  noueU.  defidetuff.  mitti  ncqueat  quam  lite  conteftata:quo  ca- 

Huius  rei  rationcmBartolusadicribit  defi-  fu  fi  fcmcl commifla  fit,& cxfccutio iecuta, 

nitioni  Leum  qttiff.de  iurciur.  addit  Baldus  Ut  claufula  iudtcatum  folui ,  amplius  committi 

Lincerth  infr.de  tntcrdtcJ.  quod  idco  cumula-  hequit,vt  cx  fequcntibus  apparet.  Cafir.  nu. 

tioharum actionum pcrmittatur,quiaper-  //. vbicxeraplum  huius  dcclarationispro- 

forfalis  includat  hypothecaria,  quoad prat-  ponit in  folutione.quc,  cx  duabus  cauflis  lu- 

1  cripcioncm^quauis  hocpcrpctuumnon  lit  cratiuis  fit  facta,  Lomnes,r7  cum duabus U.fiqq. 

fcproptereaalia  ratio  confideraripoflit,q<  C0rnsnum.43.LMjnf.tn  § Jinminus,  lnfi.de  atf. 

fciLnihil  intcrfit  rci.  Hincetiacontralafei  mm.1S.Zafinum.t4.rjrt>  .Ang.num.36.  Purtur. 

inrcrunt Purpur.  nu.213.  Alciat.  nu.97. pofle  num.22p.Aiciat.bicmm.pS.Viabctt2mcn  hec 

codem  libello  rcm  vindicari,&fructus  pcti,  tcs  intcrpretationem  fuam,fi  contra  diucr- 

qui  iurcactionisd«bcantur.Notandumta-  fosattiomoucrctur,  vt  fupradictum  cft  de 

men.quod  maioremvimconftituantinco»  duobusreis. 

fuctudinc  quam  i«ip{a  ratione,  quod  ob-  Quinto  hoc  axioma  locum  f  non  ha-  u6 

ftct  dcfinitio  d.l.fu»aU,ff.dccxcep.&cmtctt)tc-  bct,quandointcr  plurcs  adiones  vna ratio- 

tatio  B^rt.tbtd.num.r.  quamrefert  &  fequi-  ne  prareminentia:  prscferri  dcbet,  Lper  mi- 

tur  hic  lalon  »ww^/.intcrcflc nimirum an_.  norem,  ff.de  iudiciu,  Lfin.  de  ordin, ind.  item  l. 

*4i  pctantur  lurc  a&onis,  vt  Lexdi*erJo,ff  de  rei  quoniam..  <_AUxand.infra ,  adUgtm  latiam  dt_j 

vmd.ejrLiJnfr.de Utdk.\ andcniquccx  of-  adulter.  Lfi quu Ubcrtatcm.ff.de pctit.hcrcdit.L 
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non  diftingumw,§.fi ifyff.de rccept.arb.it*  Bart. 
hicnum.i}.  BaULinfua  repct.tMm.7f.  Futgof.nu. 
jt.  Ca/ir.num.tt.Deciutnum.  4$.  Roman.  nu.  rjr. 
C0rneuinum.4j.Purpur.nu.z3t.  Sedhancob- 
fe  r  uationcm  o  p  p  ugnac  Salyc  hic  nu.  to.  Ang. 
d§.fin  mtnus, num.36.  Zafiut  tbid.  nu.  t}.  quod 
lcges  anobispropoficx  nondc  adtionibus, 
quxabvna  &  cadera  pcrfona  moucantur, 
tractent,  fed  a  diuerfis,  d.Lfa.&<U.quoniamt 
quod  concrarium  videatur  colligi  ex  l.t.mf. 
deappel^tiHterdumffJepuhLiud.ejraUu.ScA 
tamcn  hxc  confidcratio  non  poteft  toilcre 
gencralcmdccifioHcm  /  perminorem,ff.dc~> 
iudtciis,  &gcncrali  racioni,  quxcxillis  colU- 
gicur,dcrogarc. 

167  Scxta  confidcratio,  f  cx  qua  adtionum 
concurfusin  cxcrccndo  infiibcri  folct,cft 
prxrogaciuaordinis.Cuius  rci  effc&umdc- 
monftrarcpoccft  pofleiTorium  &c  peticoriu 
iudicium.  Si  cnimdcvtroauciurccontro- 

16»  ucrfiafit,pofleflionis  \ caufla  prxfern  folct, 
Lordtnarit,  infra,derei  vindtc.  l.incerti,  infr.dc_j 
interdictlexitus  ff.de  acquir.  velamitten.poffeff. 
Ratio  huius  ordinis  pcci  potcftcx  §.retinen- 
dx,  ejr  §  commodum  Inftttut .  de  interdttf.  iteml. 
qui  petitoria,  rjr  t.it  qui  deftinauit,ff.dereivin- 
dic.  l.fin.  infra,  eodem  titud.2.infra,  de  probat.  I. 
i.§.  inter  Utigatoreuff.vtipofitd.  quod  fcilicct 
antea  incer  cos ,  qui  iudicio  expcriuntur, 
conucnirc  debcat,quis  poflcflbr  fit,  pro- 
pter  commodum  poflcflionis,  quod  cx 
cauiTa  probationis  mctimur,qux  agenti  in- 
cumberc  folct,non  poflidcntij/.  t.infrade^> 
probation.  l.qui  accufare,  infrajhoc  tit.  §.d.tnftit. 
de  interdict.ejrdicJ.Lu  quideftinauit.necnon  4- 
tiis, quas fupra defignautmus.  Quod vfquc ad- 
co  proccdcrc  quidam,v/  i_sfzo,Ioannet  ,ejr 
nonnulli  ^exiftimarunc.vt  fi  quis  proban- 

1*9  di  f  onus  in  fe  fufcipcrc  vcllet,  cumularc 
tamcpctitorium  &  poflfcflbrium  iudicium 
non  pottct,  argum.L  ordinarii  infra  dereivin- 
dtc.ttem  l.fi  dcvi  37.  ff.de  iudiciit. 

t7$  Cxcerum  cum  f  cx  d.  L  interti.  infra , dc*j 
interdtcl.  itcm  Lcxitusff.de  acquir.  velamitten. 
poffefi.  edoceamur,  ordincm  iudiciorum  co 
pcrtincrc,  quo  conftare  poifir,  cui  onus 
probationis  adfcribi  dcbcat,idquc  ctiamc- 
uincantlcgcs,  infraa  nobis  in  hanc  rcmac- 
ccrficx.  &  iuris  haud  controucrfi  fit,  lcgcm 
generalitcr  conccptam,  intra  rationis  fl- 
ncs  cohiberi,  L  mtlites  agrum,ff.  de  remUi- 
tar.  L  ita  depofitioni,  ff  de  adminiftrat.  ejrperic. 
tutor.ejr  curat.l.cum pater,77-  §.duUiffimuff. 
de  Ugat.  2.  Ladtgerc,  §.  quamms, ff.de  iurepatron. 

.     '  •  ;vn      /v  fc»  ••.•■  •  • 


iikeniiad  Lib.II.CorJ. 

ftatuimus  contrariam  fcntcntiam  prxfc- 
rcndam  ciTc.  * 

ldquc  cxiftimamus  non  lolum  procc- 
dcrc  fccundum  dccifionem  iuris  canoni- 
Chcap.  cum  dtte&us ,  cap.  cum  eccUfta  Sutrina* 
ejr  cap.pafioralis.extra,  de  cauff^peffeff.ejrpropr. 
Scd  ctiam  iurc  ciuili,cum  regularitcrpcr- 
imflumfir,vt  quas  quis  vdii  aftioncs  co- 
accruare,  poflit,  Lfiidem, ff.de  iurisdiclion, 
omnium  iudic.  L  non  elt  nouum,ff.  de  actiont 
emt.cjr  vendit.lecuti  &  lllam  intcrprctum 
noftrorum  dcfinitioncm ,  quod  quories 
iurc  ciuili  aliquid  dubium  cft,  &  iurc  ca- 
nonico  certum  atqucjfinc  controuerfia, 
nosf  co  cafu  difpoficionem  iuris  canoni -tn 
ci  in  confilium  adhibere  dcberc,argumen. 
cap.  1.  de  oper.  noui  nunttat.  capJecemimtss.  ex* 
tra,  de foro  competen. 

Si  cnim  auctoritas  cuiuflibet  in  arre 
fua  plurimum  valcre  dcbct,  Lfcpttmomevfe, 
ff  deftatu  homin.  t.  qui femeL  Cod.  de  remiUtar. 
curinpcrfonaPontificis,  atquc  eiusintcr- 
prctacionc ,  calcm  prxrogatiuam  rcfpue- 
mus>qua  in  rcjnc  videamur  argumencani- 
mis  longc  petiiflc.cxiftimo  omnibus  iudi- 
cnspo  flcflb  riis  cdueniencemaudtoriratcm 
f  legis  accommodari  pofle.  De  adipi-i7J 
fcenda  pofleflionc  oflfcrc  fcfc  ccxtus  /.  r.ff 
quorum  legatorttm, §.  quia  atuemntnnunquamt 
vbi  cradirutregula  generalis,  pofle  quem 
duas  actiones  intenrarc  ,  quoties  inccr- 
tum  cft ,  qua?  actio  potiflimum  teneac 
protcftatos  cx  altcra,  nos  vcllc  confcqui, 
quodnos  contingit, 

Circa  rcmcdium  recuperandx  pof- 
feflionis  occurrir  textus  in  t.  cum  fundum, 
tS.ff.  de  vi  &  vt  armat.  in  verba  (equen- 
tia:  Eum,  qui  fundum  vindicauit  ab  eoy  cum 
quo  interdttfo  vnde  vi  experiri  potuit  pen- 
dente  tudiao ,  nihitominut  refte  agere  ptacmit, 
Dc  retinenda  pofleflione  exftat  cclcber- 
rimum  rcfponfum  Iuriiconfulti  Vlpiahi 
m  L  naturaltter,  §.r.ff.  de  acquir.  vei  amitten. 
poffeff.  in  hxc  vcrba:  NibU  commune  habet 
proprietdt  cum  poffcffione,  &  ideo  non  de- 
negatur  interdiltum ,  vti  pojfidetit ,  ei  qui 
ccepit  rem  vimUcare.  N§n  entm  videtur  foffcf- 
Jioni  renuntiaffe,  qui  rem  vindicarit. 

Habct  ramen  haec  lcx  in  interpre- 
tando  dirHculcatcm  fuam,  vt  poftea  il- 
lud  copiofius  pccfequcmur.  Opcrx  pre- 
tium  enim  efle  duximus,  vt  antea  fub- 
moucamus  fcrupulum ,  qui  exfiftcrc  pof- 
CetfexLfide  vhtrigeftma feptmuff.de  utdic.  i„ 

qu* 
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'  .  qu*  tradit ,'  quod  fi  <ip  yi  &  pofleflione  mciumcriminalcconiunaimexercercve- 

quxracuc,prius  cognofcendum cflc  devi,  liccum  ludicio  pnuaro,  hoc  cafuaudicn- 

17*  quamdepropricrate.  Hanccninvflcgcm  dum  non  cfle  propccr  cmincnciam&au- 

Accurfius  in  verb.  fi  de  vi.  Barcol.  Angcl.  cconracem  criminalis  iudicii,  dittlfinfufr* 

Caftrenf.  vidcncur  mcelligerc  de inccrdi-  deordin.iudic.  &  dicl.  Lfcrminorcm.ffdetudU 

&orccupcrandxpolfcflionis  vndcvi.qua-  «*,  ica  incclligendas  puco  lcges  ,  dequi- 

filmperacor  Adrianus  fuftuliflec  poccfta-  bus  mencionem  fccimus.quxeriamaliarri 

ccm  pecicorii  iudicii  ab  inicio  inftirucn-  conciliacioncmadmiccunc ,  fi  fbrcaffepri- 

17;  di.Cuiaciusauccm/rir./.tf^fr/a/w./y.j-  cx-  or  in  aliquam  diuinacioncm  incidere  vi- 

iftimac ,  candcm  lcgcm  accipicndam  cf-  dcacur,  referrc  ,  an  craccccur  dc  vipubli- 

fc  dc  publicO  iudicio  lcgis  Iulix  dc  vi  pu-  ca.  an  verodc  priuaca  vi ,  vc  hic  fir  in  ar- 

blica,  fccundumauctoritatcm Li.ff.de  vi  bicrioagcncis,  vcrum pofleflbrium incerdi- 

fubUc.  vbi  Marrianus  rcferc  Imperaro-  cmm  vndc  vi ,  moucrc  ab  inicio  velic ,  an 

rcm  Diuum  Pium  r£fcripfilfe,quodfi  dc  vcro  accuiacioncm  criminalcm  de  vi  pri- 

vi &  poflcflionc  vcl dorninio quxracur,an-  uaca inftitucre , illic  vero non fic.  Quam- 

rcacognofccndumcfledevi,quamdepro-  uis  cnim  illud  ancca  controucrfum  fue- 

prietaterci.  Addicdcindehotflmpcrato-  rir,  camcnco  candcm  decurfum  eflema- 

rcm  ctiam  dccrcto  ftacuilfe ,  vt  prius  dc  vi  nifeftat  Lfretor ,  7.  §. frima, ff.de  hmr.  itcm 

quxracur  quamde  iure  dominii  vcl  ppflc-  lex  Jecnnd.  §:Uoc  edtclo.  ff.  de  vi  bonor.  /vu 

ftionis.    Cxterum  quod  aduerfatur  fat  ftor.  &itamco  iudicio  cxaudiridcbct/./»- 

frime,  Ctd.  deappeHat.  ttem  lex  ji  quit  udfe  ttfdnm. ff.  de  fubUc.  indic.  dumait ,  intcr- 

fundnm.  Cod.  devi  fubtic.  &  frtnut.  arbitra-  dum  <?ucnirc,  vt  prxiudicium  iudicio  pu- 

cur,  nullam  aliam  concordix  racionem  blicofiat,  /ifutinaccione  vi  bonorum  ra- 

clfc ,  quam_>  vt  dicamus ,  priora  rcfpon-  pcorum,inrerd'&o  vndevL  Nec  cft.quod 

6  a  poftcrioribusconftitaciombus  corrc-  fufccpcx  interprecationis  confiiium  cx- 

&a  cifc.  corqucac  /.  frima  ,  Col  de  afpe&t.  quia  ni- 

In  hac  variecacc  intcrprctationisineu*  hil  prohibct  candem  icgcm  inrclligcrc  lc- 

17*  cramexpoficionemcucamcxiftimo.+Non  cundum  diftinccioncm  a  nobis  propofi- 

primam,  quodverba  cexcus  aperce  difTc-  ram. 

renciam  confticuanc  inccrcauffamviolcn-       Acccdic ,  quod  cadcm  conftitutio  ec- 

cix.icem  pofleflionis  acquc  dominii.  Siuc  iampcculiarem  folucioncm  prx  fc  ferac, 

igicur  adipifccndx,  fiuerccupcrandx,  fi-  auod  fcilicec  pofleflionis  cauifa  ancca  vi- 

uc  rccinendx  pofleflionis  incerdidtum  in-  deacur  in  iudicium  dedu&a  fuiflc ,  &  ica 

ccncccur,  fcmpcr  pofleflionis  cauflx  prin*  promoca,  vc  pronunciacio  iudicis  dun- 

cipaliccc  in  iudicium  dcduci  videbicur.  caxac  defuifle  inccliigacur.    Porro  Con- 

Porro  cum  dc  violcncia  fcpararim  craccc-  ftancinus  Imperacor  videtur  rcligioncm , 

tur,  quomodo  illapunienda  fic,  puca  le-  qux  ab  aliis  f  lmperaronbus  ,  item  &  i7r 

gislulix  dcvipublica  ,  aut  de  vi  priuaca,  Iurisconfulris  ,  propccr  maicftaccirL.  iu- 

hic  mcrito  illadubicacio  occurric,  anpec-  dicii  publici  incuflacrac,  co  cafu  exe- 

xniccendumfic,  vcciuilis  accJoance  crimi-  miflc  ,  quo  poft  iudicium  acccpcumin^ 

nalcm  moueacur,  quod  non  vidccurad-  concemcum  cam  pactis  ,  quam  iudiciis, 

micccndum  cflc ,  leg.fin.  Cod.  deordin.  iudtc,  quis  vim ,  pcndcncc  iudicio,  poflidendi  in- 

leg.fermtnoremff.  de  tuMc.dict.  L  $.  §femlt.  culifletEfle enim violcncie.  cauflTam  cxami- 

§.jidevi.ff  de  vi  fublic.  vbiinfcriptioci-  nandam  ,  &inea  requircndum,  quidad 

tuli  Cuiacii  fcncenciam  ,  exiftimancis  dc  quem  peruencricpoflidcncem,vcci,quem  .  « 

vi  pubuca  trattari  >  confirraac.  Ipfamta-  confticcric  cxpuliunx, ,  amiflx  poflcflio- 

mcnCuiacii  cxplicacioncm ,  quxfccun-  nis  iura  rcfticuancur  ,  &  dcindcdc  cri- 

dacft,  cx  co  periculofampuco,  quod  an-  mine  quxratur.    Qua  in  difcepcacio- 

tiquacio  icgum  y%  vbi  conciliacioni  locus  ne  fi  quis  principium  legis  vrgcac  ,  re- 

cflcpoflit,facilcadmittcndanonfit,^/?-  ipondcbo  illud  intelligendum  cfle  cum 

cundAxontrarium.  Cod.de  veter.iur.  enucL  cap.  diftinctione  fua  ,  vt  fcilkcr  poffit  ab 

expcdtAt ,  deelecJ.  in  fexto.  Qua  de  caufla  initio  criminalitcr  cxperirt  eriam  dc  vi 

ftatuo  huic  difficultati  nos  ccrca  diftin-  publica  ,  vel  ciuilicec ,  fi  camerL»  ciuili- 

aionc  medcri  poflc ,  intereflc  anquisiu-  cer  egerit ,  non  tameiu  propterea  peri- 
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rc  iudicium publicum,  &illud  nihilomi-  ri.cum  fufficiateundempoflidere»  Loff- 

nus  cxcrccri  pofle ,  iudicium  auccra  dc  vi  cium.Jj.  dcrei  vindtc.  fi  coniungatur cutn  /.  tn 

priuata moucrc  non  potcrit :  forrafie  ncc  .  remtodcmtitjjr  %.omnium%  injtttut.de  aiitom- 

de  vi  publica ,  cum  alii  tale  accufanoncm  btts,<\  dcmonftranc,in  rci  vindicationeduo 

mlhtucrc  non  prohibcanrur.    Caeccrum  excremaeiTe^pofita,  vtactorfedominum 

liconUarct  ab  inicio,  quod  cflet  eiusani-  cfle  concendac,icim  vtrcus  candemrcm 

mi ,  qui  &  criminalitcr  &  ciuilicer  agerc  poflideac.  Qpadccauftafi  mlcinceidictu 

vellcc,hoc  cafuillum  audiendum  non  ei-  rccinenda?  pofleflionis  excrccre  vclic ,  in 

fc ,  nifi  ab  initio  criminaliccr agac.  Quam  quo  le  poflidere  aflcrac,  §.  retinenda  infiitut. 

folucioncm  fi  amplccri  quis  nolic,  auc mi-  de  interdttf.rjrt t. §.retinendaff.  vtipojjidetis  t 

nus  fccurameflepucct,  hic  cogetur  arque  inrelligccuraicipfodiflidere.  Secundo  q, 

periculoiam  conciliacionem  ipfius  Cuia-  dchac  revideacur  efle  cexcus  exprcflus  in 

cii  probare ,  quodalix  lcgcs  per  hancan-  Lex1ius4s.fj.de  adquir.vel amiti.pojjtff.  quam 

tiquat*  finc ,  cum  probabiliorcm  hactc-  codcm  lociicaincelligic  Angcl.  Perui.Tcr-  - 

nustradicamnonvidcamus.  J  tio,  quod  proponendorei  vindicacionem 

Sicigicur  rcgula  generalis ,  pccicorium  vidcatur  pofleflioni  rcnuntiare ,  qucmad- 

iudiciumcum  poflciforio  cumularipbflc,  modum  quis  pcr  opcris  noui  nuntiatio- 

modo quisf  onus probarionis in  ie  trans-  ncm  aducrfanum  poflcflbrem  confticuic 

ferrcvclic,  vt tradunt glojpi  int.incerti.  C.  de  L  r.§.operis.ffJeneH.operjiuncJ.$.  §.  memtmffe. 

interdtcl.inverb.qtufii0nem ,  tjrtbidem^fL  ff.cod.tm 

bcric.num.  z.  Bartei.circ. prineip.^singei.nu~       Quarro,  quod  incerdiccum  rerinendz 

meroficund.  Cynusnum.  1. Odofred.numer.j.  in  pofleflionis  illi  dctur ,  qui  poflideat,  ditf. 

fin.Fuigpf.num.$.idem  OdofrecLin  l.  ordinarii.  fyretinendajnfittut.de  interdict.  concraillum 

Cod.  de  rei  vtndic.  numerotertio ,  Cafiren[.ibu  qui poflcflioncm  alcerius  curbec, ieg.j.§.  hoc 

demnum.  4.  BaIdjtsnum.z.SalycetMum.$.&6.  tnterdictum,cum  %.fiq.  ff.  vti pojpd.  Porro, 

Bttrtol.htcnum.t4.Comeusnum.42.Purpur.nu'  quodreivindicano  adhunc  cffeclum  dc- 

mero  190. Decius  num. 6S.  Baldustn  fisa  repetit.  tur , nufquam  cradicum  inurnimus.  Hax 

Paduan  num.Sj.  BdrtoLinL  naturaiiter,  §.  ni-  argumcnca  fic  fimilia  ,  quiineandcmicn- 

hil  commune,num.i4fjrfeq.  Francifi.  ^yfretim  cenria  congeri  poflunc,  impccrarunc  a  no- 

ibidem.  num  tz.  verfic.  decUratit  lecluris.  Za-  ftris  incerprtribus ,  vc  pocius  regulam  con- 

fiusnum.  14.  ejr  Z0.K^ilexdnd.num.$4.  ejrfi-  trariam  conftituerent ,  nimirum  plurimi 

auent.Bdrtholom.Socin.num.zo  ejr (eq.lafon  nu<  eorum,quosfupra  commcmoraui.  Qui- 

9S.  OlUridn.Socin.num.joS.  Ludou.Roman.nu-  bus  adiicio  A lciacum  hicnum.SS.  Ripam  m 

mero  rz. ejrfeq.Rdphdel.  Cumdn.  num.iS.Iodnn.  L  naturdiiter.  §.  nthti  commune,  hum.jj3.lAm~ 

ab  Imol.  num.6.  Aleidt.num.f.  Cdftrenfis  hicnu-  tharum  de  t\&\t\.dectf.NedpoLt$$. num.$.  la- 

fnerovndecimOtSdljcct.num.t9.  Febn.  incapit.  cob.Menoch.  retinendpoffremed.j.num.srz. 

-  ptnult.num.zz.dehbeU.0bUt.Andr.  CatLItb.r.  Sedcumincontrariumvrgear /.ff*;«ttr6/<r. 

0bferuat.6_j.num. 2.  Panormitdnjn Cdpttxum di-  §.nihti commune.jf.de  ddquir.vel amitt.  pojsefi. 

kcrht*extrddecdujfipojf.&propr.num.t.Schnei-  omnes  hos  docrores  fluccuare  animad- 

dewjnfiitutJe  interdtciU.  §.retinend*.num,  uercimus  ,  nequc  facile  expedirc  ,  quo- 

tr.^ngeUn^.finminusyinfiitut.eUfaft.item  modo  fe  ex  propotica  difficulcacc  excri- 

Mynfinger.  tbidem ,  qui  omncs  videncur  id  cenc. 

fine  dimculcacc  confirmare,  in  inrcrdicro      Verum  enimuero  Accurfius  f  in  dicJ.  1. 1$# 

adipifcenda:  &  rccupcrandx  oefleflionis.  naturahter.§.nthtitommune.  tn  verb.  qut  capit, 

i7PQuod  vcroattinct  ad  rcmcdiumf  rcri-  tanquam  in  magnarcrum  pcrplcxicacc , 

ncndar,  in  contrariam  parccm  abire  cen*  vix  fibi  conftans,  quinquc folurionesfcra-  ilt, 

fcatur,  vclfaltcm  id  nonfine  diftinctione  dic,  quas  cum  doctorcs  noftri ,  maxime 

adraicrerc.  Bartolus ,  omncs  ordinc  pcrfcquacur.non 

Pluractumfunt,quzhicnegotiumcx-  pigcbic  &:  nos  in  cafdem  inquircre  ,  & 

hibercvidenrur.  Primaregular^»*»//*.  quid  probandum  videacur,  pro  noftri  m- 

ffdereg.iur.  quodin  rci  vindicacioneaduer-  gcnii  ccnuitatc ,  cxponcrc. 
riumcontendatcflepoiTcflbrem,/.  t.  §.  re-      Prima  folucio  eft,  fiis  ,  qui  pofleiTori- 

iinenda.ejr§.inierdi£tuff.vtipojfidSx\Acco\-  um  iudicium  cxcitarc  conacur  ,  fuccu- 

ligimus,  nunquamactionempoflcflbrida-  bucrit  in  caufla  f  vindicacionis  :  cumiU 
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tnim  hoc  cafu  non  intercedac  concurfus 
vtriufquc  iudicii,  dcfinicioncmd.§.meri- 
to  locum  habcre.  Cxcerum,  quod au&o- 
ritas  reiiudicatxinpccicorio  hancfcncen- 
tiam  vidcatur  infringcrc,  quippc  quxcx- 
hauriatvires  iudicii  poflcflorii ,  ctptt.  cum 
dilecim.  cxir.i  de  cauIJ, poff.  <jr propr.  cura«id 
co  poriflimum  pcrtinerc  vidcacur,  vt  in- 
tclligipoflicquis  probationis  partcs  fufti- 
ncrcdebeac,/ 'jncertiimfr^de  interdicl.  I.  exi- 
ftu, jj.ff.de  odquir.vel^mit.  pojjejf.  §.  commo- 
d*m,  mfiitut.deinterdic7.B4rtoi.m§.nibticom- 

,j3  mune  mmero  f.  ^  longa  diftinclionc  rcnl 
cxpcdire  conatur ,  intereflc  fciliccc ,  an 
quis  proponat  poflcflbrium  ,  quod  con- 
iun&amhabcaccauflam  proprietatis ,  an 
minus,  vt  primo  cafu  fenccntia  lata  in  pe- 
titorio  pariarexceptionem  rei  iudicatxf 
inpoflcflbrio.  Idcmqueecontrario  euc- 
niat ,  vt  idcm  pronunciat  numero  »o.  cum 
fcilicet  poflcfloriumab  initio  intentatum 
cft,  idque  axg.Lfccund.^.quadam.ff.deinter- 
dicl.itcm  L  tertu ,  §Jrocautem  kfuperiore.  f.  de 
itinere  &  aclu  priu4t Xtcm  l.prinu ,  §.J in.ff.de  4- 
qu4  quotid.  ejr  efitu.  ex  quo  tcxtu  intclligi- 
mus  quod  intcrdi&a  p  o  1 1  c  flb  na ,  qux  cauf- 
fanvpropricracis  anncxam  habcnt  noiu 
obtineant  naturam  aliorum  intcrdi&o- 
rum  ,  qux  petitorium  prxparcnr  ,  fcd 

l8;  qux  totam  quxftionem  hnianc.  f  Barto- 
lo  fubfcribuntcodcm  loci  Cumxn.numero 
4.  A\cxand.num,p.  Iafon  num.  \a%  Ludouic. 
Romtn.num.\$.  Btrthoiom.  Socin.num.ro.CM4- 
rie».  S0cm.numer.74.Rip4num.1ss.  Bormode- 
tmnum.96.  Rubemnum.201.  Cor^fi  in  Jecund. 
f4rtJium.  07.  l4cob.LMenocb.retin.poJJ.'remed. 
j.  rium.np.  Et  quamuis  Ioann.Caldenn.&r 
Anton.  dc  Butrioab  hac  opinionediflcn- 
iv»m^rgJ.Jcdfi4nte. ff.de  exccpt.  tamcn  cx  in- 

j8(J  tcrprerationcf  Romani,  Bartholom.  So  • 
cint,  Alcxand.Iafonis  atque  Menochii  hoc 
dilfidiumfacilccomponiporerir,  vt  fcili- 
cetcorum  fentcntiaproccdat,  ft  incidcn- 
tcrcaufla  propriecacisveldominii  craftaca 
fuccicin  cauffapofleflbria:  runcenim  ex- 
ceptioncm  rci  iudicacx  in  petitorio  non 
obftare,  dili.lft  4nte.ff.deexceptjtemL  ficuti. 
§  fed  ft  qutratur.  ff.  fi feru.  vhtdic.  vcl/td  aL 
pertjneg.  quodfcilicctnon  plene,  fed  fum- 
matim, l.a  Diuo  Pto.  %.fifiper  reb.ff  de  re  itt- 
dic.&cap.  venicnt.extra,de  tefitbm.  cognitum 
fic.  Quodfivcroius  proprietatis  cumipfa 
pofleflione  no  cohxreac,dtftinguendu  effc 
inccriudicium  rccuperandx,rccincndx  Sc 
adipifccdxpoilcUionis.  Eccnirainradicio 
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rccupcrandar  poflcffionisf  fcntcntia  in  pe- \ty 
titorio  latam  no  prxiudicarc,  4rg.i.fi  quis  ad 
fefundi.Cjtdlcg.lul.devipubl.  Bartolo  adfti- 
pulanturfMarian.Socin.iun.».7/.  Alaat.n.  i*f 
Sj.F4b.n.?+(!r/eq.gi.ini.incertiiinfr.deinterdic7. 
drib.Cyn.n.s.  Dynm  cqui  adagendu.extr.  de  reg. 
iur.Panor.in  ctn  literti,cxtr.dere(lit.Jpol.n.Q.Bc- 
rom  n.70.  Ruinxmf.S9.n.s.U.4J4cob.4  S.  GeorgJ, 
fi  de  vi,n.7ff.deiudtc.Ant.h'4cbinxontrouerfJ.}. 
c.to.  &  ab  hac  fcntentianon  vtdencur  ciVc 
alieni  l2l.dJMbiicomuncn.46.B4rtboiom.S0cr. 
n.s-tjrfcq.  Ethxcopinio  multisargumentis 
inniti  vidctur.  Primo  ztgJ.t  ffi.fiprtdo  ff.de. 
p4fit^U'omod4recuUgfeqff.c0mod4tiycx  quib.  iS# 
inrclligimus,  ctiapdoni  non  cfle  dcncgan- 
das  acctoncs  dcpoiici  aut  comodati.  Secun- 
docDemergoCAuJfjjf.i.jp  vt  multi  illud  cap. 
alleganr ,  q,  ramemco  iudicioad  fulcicnda 
cauflam  non  tacit^nifi  quis  vim  cofticuacin 
vcrbisGratiani,q  pofteafequuncur.quc.  ta- 
menplusauccoritacishabcrc  non  queunr, 
quam  priuaci  hominis.  Melius  itaq;  loco  i- 
pfiusfucccdetf./»  Uterii,  extr.de  reJittfpoUat. 
quod  cciam  prxdo  fccundum  rigorcm  iu-  . 
risftc  refticuendus. 

Tertio,lfiquuint4nt4m.  C.vndevi>  rjr§. 
recuperendtjnflitJeintercUcl.  qui  dcclaraar, 
nullum  dc  poifcflione  fua  dciiciendum ,  fi- 
nc  difcriminc,  dominus  fic,an  non  f  ic.  Imo 
fi  vcrusdominus  per  vimpofleflioncmoc- 
cupec,eundcm  aarefticucioncm  compeil)t 
amiflo  dominio. 

Quarco,arg.f./>tfrr*  extr.de  diuert.vndc  c» 
doccmur  refticucioni  locu  cflc,macrimonii 
iusrcpetcnti,  quisponamusintcr  iftos  qui 
contraxerant  matrimonid ,  neceiUtudinis 
vinculum,quam  parentelam  Poncifex  v  o  - 
cac,  publicc  nocum  efle. 

Quinco  mouct IJideeo.  40.§.fin.ffde4dq. 
vei  4mttj)offquo  cauccur.dominu  no  cenert 
q.  fcruii  fuulwnxfidcipoflcflbriabduxeric. 

Scxco l.quivav 4 S ff.de furt.inprincip.  vbi 
dominus  aufercns  rem  furco  nibcrac^am,  , 
nihilominusadhuc  duplumeius  rei  a  furc 
confequicur. 

Scptimo  pugnatpro  hac  fentcntia/.*.  §. 
fi domtnm.ff.de  vfurp.  ejr  vfucep.  in  hxc  vcrba: 
Sidominmfundi  pojfefforcm  videieeerit,non  vi- 
dcrtmpotejlatcm  eim  redi(Je\quomam  mtcrdiclo 
vndevi,refiituturmfitpojjej]tonem. 

O&wxoJLcumfundum.ff.devi&vi  armat. 
qux  demonftrat,  quod  is,qui  mandatu  do- 
mini  colonum.fundum  rcttnerc  volcntcm» 
expeliit,  nonexcufetur,.quodman4acuia 
illicicumfufccpcric. 
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Nono arg.&g.  /. §.denique.ff. qmod  vi *ut  gmju*fti>  extrtdediuort.  quod  hocetiam  in 

elsm.  Namvraiclurisconfulcus,  aducrfus  prarfenci  quzftione  diccndum  videacur, 

vim  vcl  quod  clam  factumcft,  nulla  iufta  maxime  cum fcntentia,  quarlcripto  com- 

exccptionc  fc  tucri  poteft.  prchcndi  dchctjlft*tuimm>&tft*tuu,  mfr. 

Dccimo ciy.ixxtr*dereftU.J}oU*tjnverbi  defent. ex  breuic.  reciundi  fempcr  loquacur, 

tnteemnemctmentitnem.  &cauflam  notorii  permancntis  fuftincat, 

Vndecimo  zrg.tep  ftt.extr.de  reftitQ>oti*i.  *ttihent.quujemel,tnfr.qmemtd.&  qmendJmdex 

quocauccur,ipoliatumnullareconucnrio-  fent.profer.deb. 

ne  ceneri ,  nifi  alia  fpoliacionis  tjuzftio  ob-       Secundo  mouet  c*p.  titer*s,d*  reftit.fioti- 

iiciatur.  gt. in  quo fignificacur inftauracionem  tho- 

Duoderimo,  t.ftq^uemtitme.f.penuU.C.  ri  non  habcrc  locum ,  fi  probatio  fangui- 

deprdfcript.30.vel40Mmer.inverb.jine  v/Uds-  nis ,  cx  quo  macrimonium  dirimi  dcbeac, 


fitinprompru;  quauis  vxorpropriaaucTio- 

Dccimotcnio>t.ftdft*rm*>i4.£d*vi&  rittceavirorcceflcrir. 

vimrmtt.  Tcrtio  cap.  cum  ecctifi*  Sutrin* ,  &  crnpit. 

Vltimo  commcndaht  hanc  fentenciani  eumfmper  de  c*ujf.pojf.  &  propriet.  cx  quibus 

mulcac  lcgcs  &  iuns  canonici  capica ,  qux  cdocemur ,  quod  ft  petitorium  &  poflck 

finediftin&ioncfpoliacum  antc  omniarc-  forium  vno  indicio  fiuc  coniunctim  agi- 

ftituendueflcpronunriant^«»^y?y5r»-  tatum  fucrit,  &  dcvtroque  apparear  ini- 

dum.  C.devipubL  &prim*t.L  1.  cfiper  vim  vel  pfa  pronuntiatione ,  poflcflbrium  quidcm 

*Uo  medo>ifiqmitemttonis.§.penmU.C.depr*fir.  prxccderc,  fcd  tamen  coniunctam  dcci- 

30.vet40.*nnerx*pf*ftor*IuextrAcamJf.peJfejf.  fioncm  pccicorit  ius  poflcflbrii  plane  pcri. 

&fropr.  merc. 

199    Dinenciunt  autcmf  & concrariam  feri-  Quarro  fufrragarur  dcfinicio  legis  btnd 

tcnciam  veriorcm  efle  pronuntiant ,  A-  fidesffdeptfitt ,  vnde  cdoccmurcum  ,  apud 

lcx.  in  LnatmreUter.  §.  nihil  commune.jf.de ad.  qucm  prxdo  rem  malc  qiiacfitam  dcpofu- 

quir.veltmittftjj.  nmme.t*.  RaphaelCuman.  ic ,  pofle  cognica  rei  vericatc  rcm  domi- 

num.f. Ludou.Rom.num.).Francifti  Aretin.  nm.  no  iuperuenienci  rcfticucrc,  excluib  prar- 

S.&o.Ztfjmm.**.BeUngin.num.2.Cajlrenf.  doric. 

num.7.Ribanu.3s^fficJJecif.Netpol.30t.  num.  Quinto,  quod  licctappcllatio  in  omni- 

/.  lotn.  *bImtl.nu.s.Stlyc.hienum  .rr.^/beric.  bus  cauflis  fitidmittcndzj.rjrinmatortbm. 

inlJnccrti Jnjr.de  imerdicJ.nu.$.&^ngetJbid.  injr.  de*ppeU.c*pJe*ppeuationibus>  extraetdtm 

num.t.Fmlgaf.nmm.jr. Did*c.Com*rr.*drmbric.  titml.  quodtamenhoc  probandum  nonfic 

dejf*ufalf*rt.2x*p.7.§.$.numcr.i9.  I*cob.  Me.  incauflis,quacpcrfemanifcftcfint,/.»^ft- 

ntch.nnud.recuperfojfejf.i.num.2)^.poUFerret.  tutiottei.ffJe*fpeUx*p.feruenitx.conJuImuextr. 

Z*b*rclL  Rtt*m>I*ctb.  HoueU.  Ptrtf&atiosin  eodem. 

huufententUmtddmtlos.  Etabhacfcnten-  Sexto.quodquamiusiurisordoinomni- 

tia  canquam  magis  communi  vix  audcnc  bus  obieruands  fit ,  /.  prtUtam.  injra. dejent. 

reccdercBarcholomSocin.<»rf.§.w^//^»f-  &  interUc.omn.imdic.tzmcncundcm  nccefi 


,  nmm.  7.  iccm  Iafon  numero  46.  ean-  iariumnonefleincauflismanifeftis.c^ 
dem  cciam  commuriem  agnofcic  Mari-    nifefla.capit.  qu*  Lethartm.  capit.  de  manifc- 


an.  Socin.iwww.rjj.Fab.».**.  fta,2.  qmaftion.  1.  capit.  euidemia,  extra  deac- 

191   Prodonfirmacioncfhuiusicntcntiasnon  tufat. 

defunt argumcnta  concraria.  Primo,quod  Sepcimo >  quod idcm  cciam  in  caufla ar- 

fcnceritil mter cafdcm  partes  prolaca,qua?  bitrorum  dcfcndi  vidcamus ,  a  quo  mune- 

cranfiuic  in  rem  iudicatam ,  cxhauriac  ius  recuminfamesnonrcpellantur,n6  camcn 

pofleflionis  &  planc  fubmoucac ,  arg.  capit.  idem  admiccimus ,  fi  infamia  manifefta  fir, 

cmm  ditic7m,extr.  decaujf.pojf.&prtpriet.mfi.  I.7.& Lf. ff.de  recept.arbit. 

Limerti.  infr.  de  interdicJ.  acquc  rerri ,  vc  i-  Occauo ,  quod  cauflara  huius  contrariai 

pfi  loquuncur ,  notorium  reddac,  Lgefitin-  fentcncia:  fola  definitio  cep.ixxtrJereft.Jfol. 

fr* ,  de  tuc7tr.reiiudic> i.  emtorem ,  ttiasinapit>  &propr.zffctctc poffit,  ad  pofleflbrium  ad- 

exemtt,  it.  jf.  detcJ.  emt.  <jr  vendic.ctpit.  fpiranremaudicndum  noncfle,  quocort- 

f*rteextr.deverbtr.fignifc*p.veftr*.extr*>de  ienfichtc  altcr  conftitucrir,  fe  lcgicime 

tth*b>eler.  &mul.  &  facri  cuidcncia  in  pe-  probacurum  remfuacflc.  Vndccumiudi- 

cicorio  cauflam  pericorii  fupcrcc ,  captt.fi.  ciu pecicorium  nihil  rcpugnace  aducrfario 
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ned  um  i n ft i tutu m , fed  cttam  fcn rent i a  d  i  f-  cxp c  1  lcrc ,  idemque  confirmatur  /.  quaro. 

firutiua  ficrmtnarum  fic ,  abfurdum  vidcri,  §jnterlocatoremff.locat. 
quod  mtcmpcftiuc  ad  cauflam  pofleflio-       In  hac  opinionum  confli&acionc  facis 

nis  prodamec,  cumramcn  maliciis  indul-  periculofum  videcur,  ccnfuram  fuaintcr- 

gendum naniitj.tn fundojS.ff.de  ret  vindie.  pofuifle ,  cum  camen  illud  ad  incerprccis 

neq;  occalio  conteatiofis  homtnibus  fup-  officium pertincac.  Exiftimauecim  mccc- 

pcdicanda,  vcconcrouerfta  iopita  cemere  mericacis  labe  cariturum,  fi  vlcimam  kn- 

rcfufcicecur^§./>r^r^>,^pr/  iudicL  ter-  cenciam,  quam  reccptiorcm  eflc  ancca  inr 

nato.imfrade  vfur. & frucJ.  rei  iudic.  Ncque  tclleximus ,  cciam  iuri  magis  confcntaner 

mutat ,  quod  quis  inccncando  pctitori-  am  efle  ftatuerem  cx  rationibus  &  argu* 

um  exptcflim  tn  hoc  non  conlcnierir.cum  mentis ,  quz  fupracongcflimus:  aut  porius 

nihil  refcrre  videacur ,  vetbis  confcnfum  diftintctonis rcedere  omne  cercamen  din- 

fuum  dcclarcc,an  &  ipfa rc  tz&isj.  dequtbff.  mendum.  f  Inrcreflc  fcilicct ,  cx  qua  cauf-  *i* 

delegib.  fa  polTcflbriu  iudicium  poft  rcm  iudicara 

Non  o  ,q,  infcrendo  pcricoriu  iudicium,  moueat.Etcnim  fl  qu.t  ratur  aliquis,q>  poft 

poflenorio  rcnuciaflc videacur,/.  /.  §.  operie.  pronunciacioncm ,  priuara  aucioritate  vi- 

&L$.§. meminijfe.ff.de operjiou. uunt.  cu is ,  dcoris,ex fundo  deic&us iit, contra /. mtles* 

qui  confcquens  pccat ,  omne  neccuarium  *.§.  quiindicAtiff.dirtiud.  audtcdus  erit.cura 

anrcccdcns  pcccrc videatur,/.  tUud. ff.dt ad-  fcntcncia  ad  illud  ius  rercrri  non  dc bcar, 

quir.velomitt.  hered.  quod  poftea  nacum  videacur ,  &  dtucrfura 

Decimo,quodobftacregula.'dolofactt,  iicaiure,  quodancea  in  iudicium  vcncrat, 

qui  pecicquodrcftirucus  fic/  in condemuati*  drgumJ.fi  mater.§.eandem.ff.de  except.reiiud.df 

one.r7j.§  fin.ff.de  reguUur.  &omniscircuitus  mpit.  cum  teneamur,  17.  de  appelL  vbiappcl- 

non  ncceflanusamputadus  vidcatur,  Ldo*  lacionis  ncgocio,  cumomntbus  fuis  acccf- 

uninm^tffMcond.tndebJ.cumfundti6>ti.§.fin.  fionibus  ad  tudicem  appcllationis  deuo- 

ffdereb.credficert.petatur.  luco, tapitMleltis filiit ,  caraen  curbatr  pof- 

VndeciraOjMarianusSocinusconftitu-  fcflionis  quarftio  a  iudicc  priori  tcrmina- 

k  fingularcm  ccxcum  cflc  pro  hac  opinio-  ri  potcft ,  ita  K^flexand.  dicl.  §.  nihil commu- 

oc  fulcienda in L  in  duobus ,  tS.  §.  aua  turauit.  ne  numero  tJ.  vbi  aic ,  ica  fcntifC  Innoccn- 

Jf.de  «ra*r.quod  ma ntu s ,  i  1 poucflionc rc-  tuim ,  tu  capit.cum  dtleclut.  extra.  de  ordxcgn. 

rum  amocarum  rcpctat ,  rcpcllacur  per ex-  toann.K^Andr.  tjr  fintnes  Cmonifius »  Itann.  «b 

ccptionemiunfiurandi,quoddominiicau-  lmoljtumerot.Zafmnum.47.  Caflr.  numero}. 

{amfuftinerevideacur.  Ioa*&.ablntol.nmprimot  vcrfic.& hocvidea.* 

Duodccimo,/./.$^/4«rr,peratgumcn-  tmrvotuiffc  CynytysMartianm  Socinus  numer. 

tum  a  conrrario fenfu.j^<ir  vi  ejr  vt  armat.  ist.  vbi  ait  hanc conclufloncm &  commu- 

h  \  t  cnim  Iurisconfulcus ,  qui  a  me  vi  poffi*  niorcrrt  &  vcnorem  eilc  ,  Jtipa  numer.  44. 

debat ,  fi  ab  alto  vi  deiiciatur  ,  hahtt  inter'  Corafpart.  t.numerJ7.a\iznqU2m  Menoch. 

diMum.  recuperfoff.rtmed.236,  id  latis  durum  cflcat. 

Dcciraotcrtio,  arg^.  ad decimut.  extr.de  hitrecur. 
refittutffoltat.itemc.quoniam. & c. confiitututt       Quod  Ci  vero  qratur  de i nrcr u c r fa  pof- 

de fihitpresbyter.  icflione ,  quam  habuit  anre  iudicium  pe- 

Dccimoquarto,quod  cum  iudicium  pe-  cicorium  acccptum ,  &  illam  laca  fcnccn- 

.fitoriumfpatio  aliquot  annotu  vix  abfol-  ciainrcm  aduerfarii.nunc  fi  imempcftiuc 

ui  poflic,&  iuris ftc apeniirimi,incerdicium  reuocare  velit, eundem  minime  fuftinen- 

•xecuperandz  poflcirtonis  fpatio  vniusan-  dum  conftiruo  ,  partim  quod  huiusma- 

n  i  GLhm,Lt.inprinc.ff.  de  vi  crvt  armat.  ab-  chius  videatur abdicaflc, partim  quod  ma- 

furdum  vidcarur  fi  pofleflbrium  iudicium  litia;  caufla  id  defi.dcrareintelligatur,vtdi- 

nunquam  mocum  poft  rem  hv  pccito-  cium  eft. 

jio  iudicatam_, ,  adhuc  faluum  efle  dica-       Plane  f   ignoraflct  eius  rei  pofTcfli-  1tf 

nms.  onem  (e  habuiue  ,  forrc  quod  feruus  auc 

Vltimo,  quod  inre  manifcfta  quts  yi-  filius  iplius  ipio  ignorancc  in  pofTcflione 

deatur fibi ius dicerepoflc Ude ,  infra  locat.  fuiflcnc  ,  leg. ptrtgre.  §.  quafitum.  ff  deadL 

dominus  ex  cauflis  rclaris  poccft  in-  quir.vetamitt.pojj/tjj.  hicaliud  probandum 

^HO^um.propria.auaoric^c  «c  j^dibus  cffi?  exiftimaccra  ,  cum  ccflcnc  racionef 
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rxcipux,  fupraa  nobis  in  confiliumad- 
ibitx.  Et  hxc  quoque  vidctur  fmlle  mens 
arquc  rdolutioBartOli ,  quem  dumnon- 
nulli  interprctes  depoflcflioncquamper 
fehabebatintclligunt ,  introducunt  non 
neccflariam  pugnam  &  diflidium  intcr 
tam  iniignem  interprctem  8:  alios ,  eius 
au&oriratem  fccutos ,  &  communemcc- 
tcroruin  intcrprctum  confcnfum.  Is  cnim 
ditt.§.nthil  communenum.  8.  haud  diflimu- 
lantcr  hanc  diffcrcntiam  probarc  dcprc- 
hcnditur.  Qua  in  rcnon  cft,  quodnos 
ibllicitcnt  ca,  qux  dc  natura  rci  cuidcn- 
tix,vcl  manifeftx  prol  ationis,commcmo- 
rataiunt. 

Etcnimhxcdoclrina  ex  circumftantiis 
modcrationcm rccipir.  Quauis cnim  ex i- 
pfa  fcntentix  conftct,hunc  efle  dominum, 
non  tamcn  proprcrca  confc&arium  cft  , 
ftacim  poflcflioncm  rci  rcftiruemlamcfle, 
aut  malo  morc  quxfitam  retinendam,cum 
intcrflt  inrercaufTam  proprictatis  &  pof- 
fcflionis,  /.   §.  huites interditti.  ff.  vti pojjtdft. 

i94  &rationc-t"impcn(arumvclfimili  cx  cau£ 
fa  ipfius  intcrciTe  poflit ,  vtpoflcflioniha- 
&enus  incumbat,  quoad  huiusmodi  fum- 
tus  cxpediantur,  quod  ncduminbonxfi- 
dei  poflcflbre,  l.Ji  tnarea.jj.jf.de  condilt.tn- 
deb.  fed  ctiam  in  prxdonc  locum  habct, 
Lftquiskmn  dominoyj6.  §.fin Jteml.plane.ff.de 
petttJjered.t.domum.iKfradereivindic.V\znc6. 
ccrtum  eflet ,  illum  talc  ius  non  habcrc  * 
puta  quod  nullam  idoncamretincdi  cauf- 
famprxtcndcrct,  aut  iuris  indubitatadc- 
finitio  cidem  refragarctur,  veluti  in  furc, 
qui  impcnfx  in  fe  faclx  dcductioncm  norL> 
habet ,  Lfecund.  infra  deinfant.  expcJitJ.  ex  ar- 
gento ,tj.  jf.de  tonditt.  furttua ,  huicnon  ex- 
iftimarem  fubucnicndum  cfle  ,  arg.  ditt.L^ 
qui  vasff.de fitrt.inprincip.fjrditt.  cap.ftgnifi- 
cafli,  extr.de diuort.  (jrt.incondenatione,  t7i§. 
fin.Jf.de regulis  iur.  quod  fcilicct  abfurdum 
fit,  illi  fuccurrerecui  ex  propria  confcfli- 
oqc  iuris  difpofitio  aducrletur,&:  quod  do- 

W  lofaciar,  qui  petatilludj"  quod  indubita- 
toreftitucrcdcbcar,  quoddcnique  matc- 
riapcccatinon  fitfuppcditanda,  vtisrem 
alienam  obtineat,  qucm  certum  fit ,  nul- 
lumius  habcre ,  cap.  1'teras.  extra  de  rejlitut. 
jfoh.it.  cap.ftpe  conttngit , eodem.  Dixi  indu- 
bttato :  in  ambiguis  cnim  bcnigniorcm fcn- 
tentiam.,  ampleclcremur  vt  rcftitutio- 
ni  locus  c((ct,argumJ.fin.  C.  deconditt.  in- 
deb.  Hxc  tamcn_,  omnia  co  cafu  intclli- 
gcnda  videntur ,  quo  quis  in  pocnam  le- 
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gis,/j*w  tntantam  >infra  vndevi,  nonin- 

cidiflct ,  quod  tamcn  Ripa  in  dttt.§.  mhtl 
commuue,nitm.4$.  iMcnoch.d.rcmed.  i.rccupc- 
rand.poffefnum.23S.  cocafu  procederc  m- 
iclligunr.quo  dcclaratiohuius  pornxiub- 
fccuta  cflct ,  cum  ipfius  prxtextum  hoc 
cafu  intucri  nondcbcamus  ,  &:  nedum  a- 
gcnti  l.t.infra,  de  probat.  fed ctiamexcipi- 
cnti  incumbat  probario,  /.  in  extepttontbtst. 
ff.eoi.tttul.  Vnde  cum  leueriras  ciufdcm  le- 
gis  multis  in  prouinciis  ncrL,  exercea- 
tur  ,  inrelligimus  ,  hanc  exceptiontm 
non  efletanu  momcnti,vtquidamcxifti- 
mant. 

Eftdcinde  gencralis  quxdamfdcclara-i#£ 
tio,  rci  iudicata  autforiratem  id  tuncdc- 
fnum  impctrare  .  cum  reus  non  cxcoab- 
folutuscit.quodatfornonprobaflcr,  vt  l. 
quiaccufare.fupradecdendo.  l.final.  hoc  ncfiro 
tttul.lfccund.tnfra  de  probat. cum  talis  /cntcn- 
tia  a£torcm  quidcm  ab  inrcntata  aclionc 
fubmoucat,  nullam  auttm  ius  rco  in  rc 
6ontroucrfatribuar,//r</  ttft  pofftfiorii  1  i.Jf. 
deiureiur.inprtnc.  t.Jitnterme  tf.ff.  deexctpt. 
ret  iudic.  Scd  ira  dem um ,  fi  1  eus  onus  pro- 
bandi  dominii  m  (e  iufccpifTct,f /  /.  circa  ff. 
deprobat.  &  pioprerca  in  fentcntia  rcs  vt 
propfia  cidtm  adiudicata  fuiflct,  /.  exdi- 
uerJo.§.t.jJJerei  nr.dtc.  Bartot.  indttt.  f.ni- 
hitummunc,  mmero  3.  dumdc  adipifcen- 
dx  poflcflionis  rcmediotra&at,  aperte  Ri- 
pa  numcro  44-  Ceraf.  in  Jaunda  part.  num.Ct. 
ejr  infiniti  altt  dc  qutius  tr.fi.  copicfe. 

Subdu&isiraquccmnibus  lcgibus,rati- 
onibus,argumemis,  quxprofulciendav- 
traqueparrcin  mtditm  addi.c"tafunr,  in- 
rclligimusf  rcgulariterrcccptumeflc,  \t\97 
fpoliatus  ante  omniareftiruarur  ,tjj  qt.is  ad 
te  fe fundum  Jnfra  de  vifuhLL  vnica  trfra ft 
per  vim  velaliomodo  ,  t.ft  quti  emtiohU.  §. 
pen.  infra  deprtjcnpt.  10.  vet.  ^outnror. 

Quodpronunriarumornando  glofla  in  , 
L40.  §fin.ffJe  acq.vclamitt.pofjtfi.  Zafditt.  §. 
nihilcommune,  numero^S.  labernum.^t.  Ri- 
panumero  7).  ^flexand.rttm.  ejr  quam  U- 
cob.dcS.CeorgioJ.fi  vi  C.  de  iudtc.  numcro  t?, 
communemfatctur.  Statuunt  cti.impro- 
ccdcrc  in  illo,  qui  clam  pofll  flioncm  "j*  i9# 
i n  r crucrti  t,arg.l.Ji cotont.  C.dc  agri:. ej; cenf.  vbi 
Bartjdem  Bartol.int.fi  vi  meff.de vi  ejr  vi  ar- 
mat.  Cxtcrum  Baldus,  vt  iiittfl)  rcfcrt  A- 
lexan d.  ditt.  §.  nthtl ccmmur.e  numero  1$ .  JE- 
mil.Ferret.wnrwrri?  -  2.  &:  multi  alii ,  quos 
refcrt  Menochius  rcmed.  prmso ,  numero 
t4j.  contrarium  videntur  dcfcndcrc.  arg. 

d.t.40. 
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4.1*44.$. findl  ff.  de  adautr.  vel  omitt.  bered. 
iyp  Scd  egocandcmlegcm  f  longe  aliterac- 
cipicndam  eflc,quaraverba  prac  fc  ferunt 

copftinift 

Aic  cnim  Iuriscorifultus  ,  dominunu 
prccarii  rogationc  aut  conductione  rci  fua? 
non  tcncn.ncq;  poflc  cauflam  clahdeftinx 
pofleflionis  ab  his  duabus  cauflis  fepcra- 
ri ,  quod  verura  cft ,  ii  propnetatis ius  ihtu- 
eamur ,Lnequ4 ptgnm.  ff.de  regul.iur.  Quod 
fi  vero fpeccemus  ipfam  poflcflioneirwcon- 
ductionem&  precarium ,  etiamin  perib- 
na  domini  non  rcfpuemus  ,  rcxtus  eft  in 
L  Ji  uitqudm  2I.  eodem  titul  Vrgct  itaque 
.  propius  ,  quod  Jf.  rUupcrdnolt.  Injlttut.  de 
tnterdtct.  vim  rcquir.u.  Qua  de caufla ad- 
mictenda  crit  confldcratioMenochii  dui. 
remeoLprtmo,  numero  14I.  itemZaU».  dift.§. 
nthdcommune.  nnmero  id  cunc  demum 
procedcre  fi  poft  dandcftinam  occupa- 
cioncrn  anciquus  pofleflbrrcuerius  noru 

admKratur,  UUm .§.fin.  cum  l. (eq.jj.de  ddquir. 

vetdmitt.poj/eff.  Sed  quxftionis  cft, an  illud 

200  eciainvi  copulfluaf  admicccrcdcbcamus/' 
Ecn6cflc,colligimus  cxt.reru,< Jf.de virjr  vi 
drm.fi  candc  cdiungamus  cu  ifi§.  fi.ff.quod 
ntet.  cdujf  idemquc  apcrte  defcndunt  Bal- 

201  dus  integ.j.ff.qusdmetx4ujf.  f  Alcxahduto?. 
Lndturdhter.num.  tS.  Rtp4  numero  74.  &  mul- 
ti  alii  do&ores,  quos  rcfert  &  fcquitur  Me- 
noch.jrecnper.pof. remeol  t.  Sed  fanc  harc in- 
terprecacio  (atis  dura  vidcacur  ipii  Zaiio 
dict.  §.  nihit  commune^.  numero  $4.  vbi  ta- 
racn  non  audet  talcm  icntenctara  apcrce 
eppugnare ,  fed  aic,  illi  a&ionem  compe- 
teread  id  quod  intereft.  Porro  Barcol.  i» 

Ljecund.numer.dkodettm.Cod.de bu  qu.e  vt mct. 

492  cduff.fj.ci.funt)  videcurhuic  f  dccerncrcrc- 
mcdium  recuperande  poflcflionis  imme- 
mor  fuae  expoficionis  in  di&.ijt  rem ,  itcm- 
;  quedefcndit  Fab.  dui.§.  nihtl  commUnc~>. 
numero  $2.  £c  hanc  fentenciam  exiftitna- 
rem  humaniorem  cflc  ,  &  forcafle  cciant 
veriorcm,  fiagaturremedio,  quodmctuS 
caufla  radum  eft.  Nam|excus  inLfin.ffl 
-29)  de  eo  cjuod  metm  f  cduff.  in  fin.  nullam  vio- 
lcnciac  mcncionem  ra  c  1  r,  lcd  quod  quis  fim* 
plici  iuflionc  &  nulla  cognitione  habi- 
ta  fatnfccerir  apparitionc ic  ilicccinteruc- 
nicnte,  vtinLfinffJetudu.  Quamuisenira^ 
prxfcs  non  debcbat  cx&cucori  has  par- \ 
tes  coramiccere,  fed  iudicem,  apudquem 
difceptaretur,  dare ,  camenfi  verus  dcbi- 
ter  hoc  modo  folucnt,  rcuocari  quodhoc 
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raodo  gcftum  eft,  non  folet.  Etcnim  (1 
pcrvim  hocfactumeflct,incideret  in  pa- 
nam  legis  exftdi,  eodemtttut.  ejrL  credttores. 
ff.de vt priu4/.  cum praefencia  exfecutoris 
illum  excuiafcnon  pofliti  capit.  conqucrcn- 
tccxtrdde  rejittut.ffoiiat.  quamuisius  ciuilc 
rcmcdium  poflcflorium  illi ,  qui  vi  com- 
pulfus  foluit*  dcnegare  videatur  >  ditt.  l.Ji 
rerum ,  quod  mctus  voluncatem  non  cxclu- 
dac,  t.Jimutier,  2t.  §.  Jt  metn  ,  tamen  ius 
canonicura  huius  racioncm  habcrc  vidc- 
tur. 

Si  cnim  is,qui  poft  ipoliationerfliuri  fuo 
rcnunciauic*  reraedium  poflcflbrium  ha- 
bct ,  cap.Joiitctte,  derefittutffolidt.  rn  ulto  ma- 
gis  illud  probandum  erit,  flvoluntas  ini- 
p la  cradirione  pcr  vim  exprefla  fuerir,  ve- 
luti  in  excmplo  ab  iplo  Menochio  propo 
fito.cumquis,  cafttis  adoppidum  vel  ar- 
ccraadraocis,  ad  dcditionem  ,  mctu  cx- 
pughationis,  corapellitur.  Qua  dccauf- 
ia  non  aniraaduerto ,  quarc  huic  via  in- 
terccpta  eflc  dcbcat  ad  bcheficium  cano- 
nis  rcdtntegnnd^  ).  quafiion.  l.  cui  domini- 
um  non  potfe  obiici  idein  Mcnoch.  refta- 
CUr  recuppojfejf.remed.  tf.  numero  472.  Etc- 
nim  li  ahud  probareVelimus,  paratifliml 
fratio  crit,  quamfub  prauexiu  dominii,  164 
longo  mdicii  (uirlamine  qua-quc  deduccn- 
di.&probandiomnibusbonis  euertcrc,& 
£cvna  via  concedere,quod  alianon  liceat^ 
contra  legem  Jctrc ,  $ pnmp ,  ff.  de  tutor.  tiat. 
ub  hie. 

Idem  quoquc  diccndumerit,^^adWta,»^ 
in  contincnti  probarc  vclit ,  rc  fui  luris  aut 
dominii  cfle ,  adhuc  enim  audicndusnon 
cri  t ,  capitutJiterns ,  extr.  derefittut.Jj  oi/at.  i.r. 
Cid. fiper  vtm  vel 4L0  mode  4bjent.  pojxjyprob. 
Jttttn  verbo Jine  euncltutone,  l.  quis  ad  te  jun- 
djtm.  Cod.  dc  vi  pui-lu.tn  dtcdone  ptott  r.u>.  Fs- 
normuan.tncap.  t. de  njtitut  jbol.  numer.$.  ho- 
larid.a  Valie conjtii  nUmcro  26 .  Dtdac.  touarr. 
in  epttom.de jJ>tnJ.2JMrt.  Cdp.fjtum.fi.  Ai  t*  och. 
recupcrpoJJjrcmeA.t.num.2 Rccipit  tamcn 
h«ct  conftitutiomoderationcm  luam  cx^ 
diLlocap.iiteras  cum  agirur fcilicetdc  tho- 
ric6fuctudincteftituenda,illamcn)m  hoc 
cafuinhibendatnefle.  Suntctiam.qui  huic 
inipcdiom  aliud  ccmpcramentum  c^aie 
conaci  funt,  vtjtex4hdJ.§.Hthticon.n*t.et 
numj0.Z4J.num.  63.  fdidu->  mi.t.  in  ftn.  trji  Je 
dppeliat.  vt  iiecclcfijrncminctractumfue  jof 
ntlpolium,  &: probationcs  rationcdcmi- 
nu  jnconcincnci  orlcrantur,reftitutioncia 
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imploranci  non  cflc  morcm  gcrcndum,  id-    tcrcclliflc,  vcl  non  fpontcfactam  cflc  com- 

qucztg.t.meminerint infrx  vndevi,  vbi  factd  mcmorct  ?  Etcnim  non  efle  intcr  ius  ca- 

tutoris  vel  curatoris  non  nocct  ccclefiar.  nicum  fic  ciuilc  non  neceflariamdiifercn- 

Scd  cum  natura  a:quum  fit,  ncmincm  cum  nam  conftitucndam  intclligimus  ex  captt. 

damno &iniuriaalicnaaugen//*rf»*/x;r.f,  /.  deoper.  nou.  nunt. Quod cx co ctiam  con- 

202.J}.dercgul.i»rut  &cx  qua  pcrfonaquts  firmari  poteft,  quod  Panormiran.<rVtf.f4/>. 

lucrum  fcntiat ,  cius  fathim  quoquc prx -  fecund.  numer.td.  poH  gUJftn cap. extnfinuati- 

ftarc  dcbeat  ,  recfc  talis  intcrprctatio  a  one ,  de procur.  Innocent.  tn  captt.fuper  bcc.de 

McnocruW.  remed.t.num.  x$o.  drfeq.  &  illis  renunt.  Rot».  decif.16.  eod.  titul. in  nouu.  Aie- 

au&oribus,  quos  codem  loci  commemo-  iwf*.^f<f?^r«r^./.»«»f.^i/.tradideruntquod 

rat.rcucitur.  fi  quis  pacifcaturpoft  fpoliationcm,fepo(- 

*«i  ^Quodii  quis  poft fpoliationem  \  facra  fetlorio  mdicio  non  adurum  ,  illud  pa- 

iuri  iuo  rcnuntiaucrit ,  adhuc  dcfinicioni  ctum  ratum  non  eflc ,  arg.  /.  fi vnm ,  27.  jT. 

no(tve;\oc\imeffccxcJoliciteextr.eUre/ti.Jp0l.  pacla  qua  turpem  caufam.  Etenim  huius- 

confticuunt  ibidcm  Panormir.»*.?.  Bcrous  modi  padta  f  tanquam  bonis  moribus  ad-  *tt 

«»./7.Iacob.Mcnoch.</.rr»»rtO.»*/».*<>/.vbi  ucrfamia ,  antca  intcrponi  non  pofiunt, 

multos  in  hanc  rcm  acccrfic.  Ratio  ca  in  poftca  autcm  non  rcpudiantur. 
tcxtu  rcdditur,  quodnottfitvetifimile,il-       Porro  nulla  concludensratioquarepa* 

lum  fpontc  rcnunriaflc,  qut  (poliacus  rc-  ctum  a  rcnuntiationc  fcpararc  vclimus, 

nuntiat.  Scd  harc  traditio  forupulo  carere  rcddi  poflc  videtur ,  vt  eriam  animaduerttt 

nonvidecur.quodcx/.^.  C.  dehisqutvimet.  Berous  dic~t.cap.  2.  num.44.  Vndc  quamuis 

cauf.fdcf.funt,  cdoccmur,  mccu  purgari  pcr  au&orcs  fupra a  nobis  Jaudaci,  vt  aUoj  d. 

fa&um  fubfcqucns ,  quod  fpontc fufcipia-  cap.fecundje  reflitut.Jjrel.num.to'.  MenochJrft. 

tur.  Quadccauflacxiibmarecapitulideii-  remed.r.num.2'7.  quibus  plurcs  aliosmore 

«©jnirioncmtcopertincrcvtindubiointelli-  fuo  adiicit,ctiamaliam  diifercntiam  con- 

gamustalemrcnunciacioncnon  cflcfpon-  fticuant,  inter  renunriacioncm,  qu.tiure- 

tc  fa&am,  ncquc  rcfticutionem  ex  co  capi-  iurando  conft  rmaca  fir.  &  fimphccm  fui  iu- 

te  fufpcndcndameflc,quod  quisprobarc  ns  abdicationcm,  vc  fcilicec.iuramcnrum 

conetur,  idfponrcfaccum  cumcxmalicia  impcdiat  iefticucione,f  quod  neccgoab-1"* 

&  ad  cauflam  procrahcndam  quis  huius-  nucrim ,  quamuiscapicula  ab  illis  allega- 

modi comminifci  poflit.  Planc fi  paratani  ta,vte.exinfrn*arione,ext. dcprocnr.cad no/tra, 

probationcm  habcat,  6Ccaallcgentur,q«.ir  deiurei»r.e.peruenit.eod.titul.cap.cumveniJJeti 

timoris  cauflfam  cxcludcrc  folcnc ,  vcluci  </<,/»y?//«/.vixhocprobarcvidcacur,t//r<^/<r 

au  quod  amicisj*incccucnientibus  huiusmo-  antmaduntit  Menoch.Scd  q,  dchac  rc  videa- 

di  rcnuntiatio  intcrccfliflct', nonanimad-  „  turconucnicntior  tcxmsinc.audita,  ext. de 

ucrto ,  quare  illud  admittcndum  non  iir,  reflit.Jpel.  &  quod  iurifiurandi  fldes  fauorc 

cum  quisquc  iniuriam  fuam  rcmirtcre ,  /.  rcligionismaiorcmcfteccummcrcarur  cap. 

mn folum,  §.  t.deinturiis ,  &  i  us  iii  u  pacifcc  tt-  etji ChriJtujyC.cum  conttngat.cn  fimit.  de  iureiur. 

do  dctcrius  facere  poflit ,  l.pen.  fnpr.de pacf.  tamcn  &  hoc  cafu  idcm,  quod  in  priori  fta- 

*/'  Nam  &  ipfc  Panormit.f^.  c.  2.  numer.  10.  tuendum  puto,vt  fcilicet  ita  dcmfi  reftitu- 

Mcnoch.d.remed.r.  num.  276.  conftituunc,  tioimpcdiatur,fiquisfftatimdoccrepOt-^l 

rcnuntiationem  iniudiciofactamhuicob-  let.abiurationcfpontc  faccam  aliasrcgulx 

ftarc,  allcqat lcgcm,w»ftf veriftmile.ff. quod  noftrx innitendum  cxiftimarcm.'  Si enim 

met.cau(f.facf.eft. Propius  vrgct/./.  C.dcpraJ.  hoCin iudicioadipifcehdar  pofldlionis,  e, 

decur.Jin.decr.no»  al.  tib.ro.  Qiia  in  rc  non  pu-1  rfeteffione,ext.dc£Ocefprabend.  admittimus, 

»u  tof  difTcrcntiam  conftituendaminterrcs  quantoiuftioricxcauflailludj)babimusift 

profanas  &ecclcfi  XyVtfacitBartholom.Soem.  remedio  recuperanda?  pofleiuonis,qucm 

tn l.  rem qua  nobis.ff  de  dcquir.  vel  »mitt.  poJJ.  rexru  miror  noftros  interpretes,v/ Zafd,§. 

numer.ro.  in  fin.  cum  ratio  ab  eodcm  allc-  mhilcommune,n.$$.A,lex.ParifMenoch.  rfratist 

gata  non  cxcludat.    Ait  enim  ,  quod  per  quosiJerefmd.remed.r.n.2S7.x\ot\oetotVi&\(. 

tatem  cefftonemim  pojfefforit  notorium  efficia-  fe.  Sahc  %\o<hind.tap.pojl  eleftionem  ,  qua- 

tur.  Nocorium  cnim  alias  quaiitatcs  re-  tuoriblutioncsibidemcradic,&PanOrmi& 

quiric ,  vt  &  fupra  deduxtmm.    Quid  e-  nnrn.rt.  quarram  folucioncm  ample&icur, 

rltm  fi  fpolianis  ncget  renuntiationtruin-  cuillamoderatioac,  cuiusmentioncfcci, 
-  rt 


c 


Digitized  by  Google 


Tit  dc  edend.  I.  cdita.  24.% 

vt  fcilicct  probatto  in  contincnti  orTcra-  T>em^j.qHaJlion.ficund.cap.intercorporalia,  de 

tur.  translat.  eptfcop.  Ialbn  vcro  exiftimat  caf.for- 

His  itaquc  .  propagandi  axiomatis  cr-  ro de  iudicto  foJ/eJ/orto,Oip.vcTo,Jigmfica//i ,  de 

go,  propolitis,  icicnclum  cft  illud,  vt  re-  pctitorio  inteliigcndum  ,  idque.rcpudia- 

gularitcr  ficri  folct ,  varias  cxccptioncs  ad-  tis  aliorum  commcntationibus.^/.  §.  mhtl 

mittcre  ,  quarum  primam  illam  eflc  con-  wwwwm-.www.^.proconftantiaflirmat.ni- 

ftituimus,  quamiamdudumpcrfequimur,  hiltamcn.quohanc  fuam  fcntcntiamful- 

rumirum  rci  iudicatzbtx  in  petitorio  au-  ciat,  in  medium  adducit.  Vcrum  poflet 

ftoritatcm.  non  incoloratc  allcgari  caf.  ltter*s ,  extra  de 

1X1    Sccunda  cft,  rei  cuidentia  f  vel  noto-  rejiit.jpot, 

tiumdcciuo  incap./ignificajii,cxtra  de  diuort.       Caeterum  cum  hax  conciliatiomeram 

Kyilcxand.tbidemnumer.  27.Zafiusnumero  <o.  diuinarioncmcontincatjaliamconcordia: 

Romon.nnm  j,!ojnn..-.b l>»oLnum.$.  &  omnes  rationcm  tndtSi.caf.  inlttcris,  djrejittut,  Spo. 

auctorcs3  quosfupraoftcndiid  in  fentcn-  lut.num.  -o.  infinuat  Panormit.f  manifc-zw 

motobitc,Caftr.dtii.l.jidevi.numcr  t$xMc-  fcftum  quidcm  fuifle,  quod  intcr  huiuf- 

noch.  recup.  pojfeff.  rem.  t.  numero  122.   Sed  fnodi  perfonas  eflct  neccflitudo  ,  non  ta- 

h.xc  fcntcntia  mco  iudicio  (atis  lubrica  &  mcnconftitiflc,  quoto  in  gradu  :  gcnera- 

periculofaerit,  (i  eadealionotorio.quam  lcmautcm&  obicuram  cxccptioncm  mi- 

fa£ti  manentis ,  aut  quod  alias  vcrcnoto-  nimenocetc.  Etquamuis  hxc  expofirioa 

tiumiit,  intclligamus ,  dc  qua  rc  copiofc  Mct\oc\\iorecuper.poff.remcd.i.num.  t*§,  rc- 

Profp.  Farin.  infuotracJ.  criminat.tit.t.quaft.  pudictur ,  quod  cx  vcrbis  ipfius  Pontifi- 

2t.ni2  crjeq.  cisdiuerfum  videatur  colligi:tamenilIam 

"7    Illud  igitur  notorium  cflc  f  conftitui-  non  efte  planc  reiicicndam  poftca  oftcn- 

mus ,  vbi  aduct fario  nulla  prorf  us  compc-  demus.  Corafius  f  vctod.§.  mhticommune.  tit 

tatdcfcnfio,  vzind.  cap ftgmfUafti.  Nam&  num.io.rjr  mifcellan.  ltb.i.caf.2.  numf.  alirer 

ibi  adultcrium  manifeftum  crat,  &  dc  co-  rcm  digerendam  opinatur ,  liccrc,  &au- 

dem  quoqucexconfellione  mulicriscon-  ctoritatc  iuris  diuini  marito  hoc  conccfr 

ftabat,  quo  cafu  non  habcrc  locum  re-  fumeile  ,  vt  vxoremadultcram  propriaau- 

ftitutionem  conccdunt  Alexand.if#.$.»A  ctoritatc  cxpcllerc  vcl  dimitrere  poflit» 

htl commune.numero  27.  Zaf.num.  $1.  Iacob.  de  Matth.  to.caf.  agathofi,*7.  quaftio.Jecund.  caf> 

S.Gcorgjnt.fidevi.  num.to.jf.de  iudic.  \^Abbai  dixit.  12.  quaft,  1.  cap.  quemadmodum  ,  de  ture- 

in  cap.i. derejJitut.spoli.it.  in  4.  notab.  Menoch.  iur.  non  autcm  idcm  cflc  reccptum  in  cau£ 

recuper.  pojfeff.  remed.  i.num.  u6.  &nullam  li  fanguinis,vteopra-texcu  illudpoflit.f^ 

dcfcnfioncm habebar , autprxtenderc  po-  multorum. j<.  quaflto.6.  Scd  &  hanc  Corafif 

*  tcrar,  quamcam,qua?exiuris  dcfinitionc  iaterpretationem  f  explodit  Mcnoch.  d,  lit 

repudianda  crat ,  maritum  candem  ardibus  rem.t. mtm.121.  item Dtdac.  Couarr.  tn Jua  epi- 

pellcndo  adulterii  fubfccuti  cauflam pra?-  tom  dejponf.cap.7. §.$. num.14. ejrty  quod fci- 

buifle.  licct  fuppoiitum  Corafii,  quodabfqueiu- 

Ncccft,  quod  circa  intcrprctationcm  dicioccclcfiacliccatvxorcmadultcram  di- 

huius  cxccptionis  nos  morctur rcfponfum  mittcrc,  rcfcllatur  pcr  czp.fterunque. deao- 

ixt  "fcaf.forro,eodJit.  quod  intcrpretcs  noftros  naunt. vtr.ejr vxtr.  cum  etiam  fub  hoc  pra> 

mirum  in  modum  torfit,  atquc  cxcrcuit,  tcxtu  quoduis  matrimonium  dirimi  pof- 

vt vidcrc  licct  ind§.  mhtlcommunc.apud  laf.  fit.  Ipfc  vcro  tam  infeftum  fcrupulum  loa- 

n«m.46.MarianSoetnumnum.  oe.  Abbatemd.  ge  alia  ratione  eximcndum  profitctur,  vt 

eap.Jignijicajli  &  alios  Canoniftas.  Etenirn  cx5  icilicetaddcnegandam  reftitutit)ncm  noft 

a.§.forro,  intclligimus,  parencelampubli-  fufficiai  publica  fornicatio ,  fcd  prarrerea 

cam  &  notoriam  non  impedirc  inftaura-.  rcquiratur  confeflio  ipfius  mulieris,  vt  & 

tione matrimoniii ,  fimaritusfinc  iudicio  fupra,  non  vifo Didaco, nos  eandcm  rem 

ecclcfiarvxorcm  fuam  dimifcric.  Socinu*  digcflimus. 

poft Hoftienf  Abbat. &alios  ab  codcmal-       Ncquc  difpliccret  ha»c  conciliatio,  ni- 

119  Icgatost  ftacuit,hoc  fpccialccflc  incaufc  fi  obftarcctot  interprctum,qui  notorium 

fa  matrimoriii  ,  ciusquc  fauore  introdu-  fufficerc  dccernancauctoritas,  &refraga- 

chim  ,  quodfcilicct  fcparare  homo  non_.  tcz\xtcap,t.?2.quaj}.t.  Aliaitaqucfolutiocftr 

dchcac ,  quos  Dcus  coniunxit ,  caf.  quos  quamfpfoponit  glofia/i»  caf.fin.  deaduit.  «»l 
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Cr  ibidem  Kyibbss  ,  reftitucionem  quoad  nium  iure  difpcniaeionis  potuic  fubfifte» 

cctcr.i  obfequia  habcrc  locum  ,  non  au-  rc.  Tcrtio,  quod  nihilnoui  ad  dirimcn- 

tem  quoad  confuetudincm  ipfius  thori,  dum  matrimonium  iiu  mediumu  adrc- 

captt./iteras,extradcreftttut.JpoL  Cxtcrum  rar. 

cum  captt.  ftgnificajit ,  talcm  intcrprctati-  Planc  ipfe  maritus  eo  cafu  audiri  potuif- 

oncm,  vt  &  alh  animaducrtcrunt ,  non_,  fcc ,  quo  cognacionem  publicam  &  no* 

admitwt ,  non  alicnum  a  rc  inftituta  nos  toriam  in  pnmo  vcl  fccundo  gradu  fan- 

faccuros  cxiftimauimus  ,  fivcrum  &  vtri-  guinis  ,  iiu  quibus  Pontifex  dilpcnfarc 

quccapitulo,  pro  mcoiudicio ,  conucni-  nonpoflic,  ncc folcat,  obicciflec,  captt.it- 

cntcm  fcnfum  fignificacius  cxtricarcmus.  tcras ,  extra  de  rejhtttt.  JJto/tat.  hoc  cnim  ca- 

Vonxiicx  incap.porro,  improbat  factumco-  fu  cxiftimarcm ,  nedum  thori  coniiietu- 

mitis  Pontini  ,  qui  vxorem  fiuc  iudicio  dincm  dcncgandam ,  fcd  ctiam  ahdrum 

ecclcfixcocolorcdimifcrac,  q,illacogna-  oblcquiorum  ,  argumcnt.capit.figntficaftt,dc 

tam  fuiflcvxoris  contcndcrctj&quodta-  diuort.  Ncc  puto  mutare  dchnitioncm 

lis  parencela,  vt  ipfe  vocat ,  publica  eflec  dtcl.  capit.  Itteros  ,  vbi  reftitutio  quo  ad  a- 

atque  notoria.Etconftituit  cundcmcom-  lia  obfequia  non  fufpenditur,  fcd  iblane- 

pcllcndumeflead  vxorcm  fuam  recipicn-  ceflitas  mifccndorum  corporum.  Etc- 

dam  Errcccc.  nim  ditt.  capit.  tus  Janguinis ,  manifcftum 

Quamuis  cnim  illud  ,  quod  prxccn-  fuiflc  non  comprchcnditur  ,  fcd  quod 

dcbac  maricus  ',  publice  conftarcc  ,  fcili*  ca,  qux  aflcrcbacur  in  vxorcm  ,  proba* 

ccc  cognacionem  inter  hanc  vxorcm  &  tionem  in  continenti  paratam  habercr, 

priorcm  coniugcm  ,  qux  in  fata  conccf-  intcr  qux,  &  notorium,  multum  intcrcf- 

lerat ,  fuifle ,  tamcn  caufla  in  ca  conditio-  fc  cxiftimamus.   Ncc  obftant  rurfum  vl- 

nc  non  vcrfabatur,  quin  vxori  iufta  com-  tima  vcrba  ciufdem  capit.porro,  vbimcn- 

petcre  poflet  dcfenlio.  Primo  quod  in-  tio  fit  de  primo  &  fecundo  gradu ,  cum 

tcntio mariti  non  tcncret,  ex  quo  hxcco*  capit.  dc  quo  mentioncm  facimus  ,  duas 

gnacio  in  cam  rcmoco  pocuic  eflegradu,  quxftiones  dirimat :  vnam  quam  pcrie* 

vt  matrimonium  nulla  ratione  impcdi-  cuci fumus,&:aliam quxnihilhabctcom- 

rc  poflct,  capit.  non  debet,  de  confangutn.  &  munc  cum  prxccdcnti  quxftionc ,  quid 

affinit.it.  cap.  cxlttcris,  eodem  titul.  Dcinde,  fcilicctiurisfit.fi  quis  illam  in  vxorcm  rc- 

quod  cx  aifpenfationc  huiusmodi  matri*  tincac,  qux  non  defunctx  coniugi ,  fed 

trimonium  tolcrarcpotucrit,  capit.fin.  de  libi  iurc  cognationis ,  mix  publicc  nota 

jUuort.  qux  lane  difpenfatio  noit,  folum  eflct  in  vxorcm  acccpiflet,&  eandcmad- 

in_»  caufla  affinitatis  ,  dcquahicqux-  huc  retincret,  hiccnim  Pontifcx  ccnfti* 

ftio  crac,  fcd  ctiam  cognationis ,  fiucfan-  tuit ,  cpifcopum  adhibita  grauicate  fua 

guinis  ncccflicudinc  indulgeri  a  Pontifi-  huiufinodi  matrimonia,  qux  ilhcirc  con- 

cc  poteft.  capMteras,  dereJhtut.jj>ol.  Itaquc  cractalinc  ,  dcbcrc  diflblucre.  Racioncm 

non  licuic  ipfi  marico  hanc  vxorcm,quam  rcddic  optimam  &  concludcntem ,  quod 

in  facic  ccclefix duxerat ,  ex  rcpcntino  a-  cx  quo  calis  cognacio  manifcfta  fuerit ,  & 

liquo  anirai  impccu  ,  &  mucationc  vo-  publica  pcr  confequens  quoquc  fuerit  in 

Juntacis  ,  &  alienis  complcxibus  pqci-  primo  vcl  fccundo  gradu,in  quibusPon- 

retur,dimitterc  cam  folam  ob  cauflam  ,  tificem  difpcnfarc  non  pofle  captt.litctss, 

quod  affinitas  publica  &  notoria  matri-  dcre(litttt.  Jpoliat.  &  proptcrca  nullum  cf- 

moaium  impcdirc  vidcrctur.  Si  cnim  fic  fe  dcfenfioni  locum  iam  antea  admonui- 

publica&notoria,vcrifimilc  videcur,quod  mus. 

cciamab  inicio  hocfueric,  vndcnullam  Hxcvcravidctur  cfle  tnpodllodi^.eth 

cauflam  nouam  nunc  allcgarc  poteft ,  pit.forro,  cx  qua  intclligimus  nihil  rcpu- 

ncque  fe  dcccptum  profiteri ,  argument.  gnantix  complccti  capit.  ftgntficafii  ,  vbi 

capit.  con/uitationi  ,  cxtr*  de  frtgid.  &  ma-  ea  caufla  proponitur ,  qux  chori  diflb- 

lefic.  lucioncm  inducic  ,  &  nulla  idonea  dc- 

Tria  igicur  func,  qux  marico  aducr/an-  fenfio  ,  vel  allcgacur  ,  vcl  prxfumi  po- 

tut.Primo,quodintcntioipfius  obfcuraSc  tcft  ,  maxime  acccdcntc  apcrta  con-> 

gcncralisfit,    Sccundo ,  quod  macrimo-.  feflionc  ipfius  adulcer*.  Nccobftatca* 

.......  pic. 
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yxvplerunquededonat.int.vir.&vxor.  mari-  bipiuret  recenfit.  Moucntur  prirao  au&o- 

cum  non  pofle  cx  caufla  adulccrii  citra  iu-  ricacc  capit.iiterusextrade  refiit.  Jpoiiat.  quod 

dicium  ecclcfia:  ,  macrimonium  lcpara-  camen  non  de  rebus  corporalibus  loqui- 

rc,  cumin  codem  capic.  nulla  mcntio  flac  cur,  fedde  confuccudine  coniugali .  qux 

pubhcae  fbrnicationis.  Conclufio  itaquc  propter  pcccatum  quod  qui$  hoc  modo 

meaeorcdit,vt  ttacuamrefticucionemlo-  commtttere  poflec ,  ad  tcmpus  difFcrcur, 

cum non  habercnon  folum  li  dc  chori  vio-  allcgant praercrea  ifieundff.de  appeff.recipjtut 

iationc  conftcc  cx  caufla  notorii  &  con-  non.  Tcrrio  quod  hoc  caiii  quisfibiiusdi- 

fcflionis,  vchascduoDidacCouarr.  con-  cerepoflic,  apprehendo  dcbicorem  fugi- 

iundimrequirit,  fedeciamfi  duntaxatpu-  tiuum.velquidftmilc  faciencem,  Laitpn- 

blicc  dc  calt  deli&o  conftec ,  argum.  capit.  r.  tor.  §.ji  debttorem.  ff  qua  in  fraud.  geji.funt. 

32.  quafiion.prima ,  &c  nihil  fic,  quod a  con-  huc  pcrcinet  Lpnma ,  ejr(ecunda>  Cod.  quan- 

craria  parrc  alicgacun*u ,  auc  primafacic  doiiceatfineiudicefivindicarc^'.  Quarco^/. 

prarfumcumj  ,  fulcirc  ipftus  caiuTairu  tranfmiffa  ,  de  refiitut.  fpot.  vbi  mattcus  rc- 

poflit.  pulfam  fcrt,  rcparationem  thori  &c  coniu- 

*u     Qua  inrcmihi  nonplacctf  illatioZa-  galisiurisdefidcrans,quodarguereturmu- 

fiiydict. §.nihilcommunenum.$t.  cxifliman-  hcrcm  capicult  odio  pcrfcqui ,  ita  vt  mc- 

tis,  quod  fi  quis  deietcus  ex  arcc  agat  rc-  ricodc  ipfo  diflidere poflit.  Vltimodo- 

mcdio  recuperanda*  poflcilionis  ,  fic  inli-  ctrina  noftrorum  interpretum ,  poflc  do- 

bello  confitcatur  candcm  arccm  fttamef-  minum  rem  propriam  ab  alio  contra  ius 

fc  in  tcrritorio  aducrfarii ,  huic  refticuci-  &  xquitatcm  occupatam ,  quam  pcr  iu- 

onem  denegandam  cflc  Cumcnimpol-  dtccm  confequi  non  poflit ,  propria  au- 

fcflio  rcrum  oorporalium  transferat  o-  ccoricacefinepeccaci  rcacu  furripere.  Scd 

nus  probandi  in  aducrfarium ,  $.  commo-  animaducrccndum  hic  cft ,  ne  iub  hac  i- 

dum,  lnfittut.deinterdtci.  noneflc  cauflam,  maginc  violcJiti  occupacores  temcre  de- 

quarediuerfam  in  praefcnci  quxftionefta.  liceicanr.  Vndc  harcinterpretaciolocum 

cuamus.  habicura  non  eft  apud  eos  principes  vd 

Quamuis  enim  relu&arccur  pracnim-  iudiccs ,  qui  vtramque  partcm  in  ofricio 

tio  iuns,  vtille  proponit,  vt  melius,  cx-  continerepoffcnt,  Lnecqutcquam,g.§.aduo- 

omplum  ftatut  poteft  iniurisdiftionc,  arg.  ettos.  f.  de  offic.  proconj.  vcl  h  cautio  de  rc- 

Lnequtdquam.  ff.  deoffc.proconf. ejr  capit.con-  ftitutione  iuo  tempore  facicnda  praeftc- 

Jittutus,  extraderelig.  domib.  tamen  ha*c  dc-  tur  ,  Menochtm  dtti.  remed.  prtmo >  uume- 

Mf  fimtio  locum  nonhabet  *f  fi  agatur  iudi-  ro  jt6. 

cio  poflellbrio  ,  de  qua  rccft  ccxcus  cx-  Quartacxcepttocftfccundumcundcm 

prcflus  incap.cum  ecclefia  Sutrina  ,  &  iapit.  ZAb\imdic7.§.nthttcommune num.62.  fi  gra- 

fequent.  vt  etiam  hancdiftinccioncm  inccr  uc  f  fcandalum  cx  cali  refticucione  oti-  »»l 

pctitorium&pofleflbriumprobaruntMc-  ri  poflet,  ^fiexand.  htcnumero  tj.  vbi  dc 

noch.  retin.pojfrem.$jtumero  29.Mafcard.con-  hac  re  cxcmpium  proponit  Ripa  num.  66. 

cluf.u04.num.st.  Verdin.Vafqjliuftr.quafiJiba.  Menoch.diel.  remed.  t.  num.  }tf.  vbi  tamen 

capJtf.num.z.  num.024.  re&c  monct  non  facilc  audien- 

Tercia  cxccpcio  cft ,  ft  ex  careftitutio-  dos  ilios  eflc,  quidc  fcandalo  quid  temc- 

ne  damnum  quis  rcformidct ,  quodnul-  recomminifcuncur.fed  cuncdemum,cum 

u<r  la  racionc  "j*  farciri  poflic »  cuius  rci  cxem-  id  ccrrum  cft. 

plum  proponunc  in  caftro  municiflimo»       Quinta  exccpciocft,fiis,  qui  cxpulfusf  u* 

cuius  rccupcrandi  nuila  auc  pcrexigua  eft,  conienciat,  vclisrra#ecurfupercaufla 

ficfpcs,  fi  reftitutionc  ta&a  aducriartusil-  dominii,  cap.t.  de  refittut.ffoliat,  ejr  ibtdem 

*l?  lud  fuisprzfidiis  firmauerit » f  itd  %^fiex-  Abbue  atque  aiit  interpretes  ,  quam  tacitam 

analindtcl.§.  nihtlcommunt  numero  21.  Mari-  quoquc  fufHcere .  nimirum  ii  dominii  cx- 

an.  Soctn.  munero  126.  poH  Baidum>Nouelium  ccptio  opponatur ,  &  ipfc  rcplicando  non 

t>  Corfitum  ab  eodem  aHegatot ,  Romait.  nu-  contcndat,  cauflam  rccuperanda:  poflef- 

mero4-  loann.  ah  Imoi.  mtmero  j.  Caflrenf  i*  fiohis  prafccdere  dcbcre,  iufpcnio  petito- 

drftlfi  (Uzrt.ff.detuMcnum.  1$.  Zafinum.  60.  rioconfticuunc  Bartol./»  /.//  quuadjefun- 

Ktpa  numero 74.  Roland.  a  Vaiie  eonfiL primot  dumjnfraadkg.luLdevipubttc..^kx.e!.§.ni- 

num.  71.  Psrifconfii.j.  num.177.  Eoer.quafiion.  hii  commune  num.ji.  ZaJ,numj64.Aretit:.mm. 

22*.  lacob.  Menoch.  rccupcr.poff.rtm.  109.  v*  tttMcuothjctuppoffjrcmjMum.i6j.arg.d.c*p.t. 

X  t 
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derejht.  /p»l.  &  quod  tacitus  confcnfus  tan-  fitHt.JjioUrg.eim  textus,  Bertusnumer.zi.  Re- 

cumpoflic,  quancum  cxpreflfus,  &  quem-  buffus  inpraxjud.intitul. de  viin refghatione 

admodum  exceptio  non  oppofita  non..  adhibiu.numer.6.  Bellamcr.  Ferret.  CaJJiodor. 

itnpedtt  profccutionem  iudicii ,  /•/  manci-  Lanfran.  de  Orian.tjr atii^quos refert  tjrjequuur 

pinm.§.i.ff.de  euicJ.l.  item Ji  cumexceptione.  §.  Menochiusrecuppoffejf.remed.  i.nu.  297.  primo 

cum.Jf.  quodmet.  cauJf.fact.etJ.  l.fi quiferuum.  argum.dicJ.cap.acupta ,  deindc  quod  is,  qui 

fjeobtig.  ejr  acJion.  §.  u  cui.  ita  &  hic  cuc-  rcnuntiatbeneficio,  vcl  dominio rci ,  pcr- 

niat,  Imo  quod  magis  cft  Arctin.//»  jj\  nihil  dat  tam  proprictatcm,quam  polTeflioncm. 

ectmo ,  Menoch.  dilt,  rem.  I.  fi  quis  vi.  §.  dtjferentia.  ff.  de  adquir.  poJJ.  & 


primoftumer.  167.  multis  au&oribus  inhoc  idco  fivolebatdcnouopollidcrc,  cum  po- 

rclatis  dcclarant.id  ctiamj  proccdcrc ,  tuifleincontincnticiici,4^//w/.  capit.  otim. 

quamuis  rcus  cxceptioncm  oppofucrit ,  eod.titut.  ey  teg.3.  §.  eum  igitur.Jj.  de  vi  &  vi 
ante  omnia  dc  pollelfionc  cognofccndum 


Sc  iudcx  ad  vltcriora  proccflcrit  li  modo       Tertio ,  quod  notorie  obftct  dcfc&us 

pcr  appellationcm  fibi  non  profpcxcrit,  proprictatis.quo  cafu  cciTat  reftitutio  bc- 

quod  lcilicct  iudcx  tanquam  tacite  intcr-  ncncii ,  cap.ad decimav,  de  refitut.  JJoi.  libr.  6. 

loquendovideaturtalem  cxceptioncmrc-  Vltimo,  quodis,  quipropriofacto  poflcf- 

icciflc,  argum.Lprim*,  C.  de  ordin.  iudic.  &C  fioncm amifir,  rcftitutioncm  pctcns  meri- 

proptcrca  appcllationis  rcmcdio  rcm  cx-  rorcpellcndus  (it, Socin.  inLrcmqu*  hobv.Jf. 

pcd\cndam,arg.eap.fi».deitbelt.obiat.Qu$ rcs  deadquir.veiamitt.poJfeJf.numercS.  Scd fanc 

fatis  dubiaapud  me  eft ,  quod  iure  ciuili  f  ha?c  declaratio  non  carct  fuis  ofTcndi-  2ix 

non  liccat  a  fcntcntia  intcrlocutoria  ap-  culis.  Etcnim  ccrtum  cft,cmtorem  noiu 

pcllarcnifitaleprxiudiciuminfcrrcpof-  polle  propria  auccoritate  rem  vcnditam 

fit  quodin  cauiTa  appcllationis  farciri  nc-  occuparc,  nifivendiror  hoc  ipfi  nomina- 

queat,  l.ante  fententiam  ,  infraquorum  ap-  timconccdat,  l.nec ex  vera.ff.dc  adquir.  vet 

peliationes non recipiuntur,  L  fecund. (f.de  appeff.  rettnfojjejf.lmo fi  hoc faciar  pnedonis  loco 

recip.  vcl  non  ,  tamcn  videtur  hacc  intcr-  ccnietur,/.  exftiputatione.Jf.de  adquir.  veta- 

pretatio  confirmari  poiTc  cxLprima,  Cod.  mitt.  pojfejjione  itcm  quamuis  epifcopus. 

dcappell.  Aliaigiturconfidcratio  cft,quam  cxquo  quis  fccundi  bcncficii  curati  pof- 

t»diiJ.§ nihtlcommune,  proponit  Arct.  nu-  fcllionem  nactus  cft  ,  prius  ranquam  va- 

mer»  9.  verftc.fecundum probat,  fetin.ineapit.  cans  conferrc  poflit ,  tamcn  bonaco  pcr- 

fuborta,  de  re  iudic.  colum.  4.  verfic.  timitata-  tincntia  tradcre  ncquit  priorc  poflcifore 

men  prtditJa ,  Menoch.  ditf.  remcd.  r.  numerv  non  vocato  ,  capitMcet ,  de  prjtbend.  infext». 

170.  hoc  locum  non  habere,  fi  iudex  pro-  Monet  prxtcrca  illa  confidcratio  ,  quam 

tcftationcm  facliam ,  &  fcriptura  comprc  •  fupra  infinuauimus ,  rci  iudicatx  aufton- 

hcnfam  non  lcgerit,  ncquedctaliquarfti-  tatcm  non_,  prodcflc  ad  tollendum  ius, 

onccognoucrit,  cumomnis  intcrlocutio  quodcxfpoliationc  poftea  illata,  quisad- 

cognitioncmrequirat/.a/w^»/*-.  CotL  dt  quircrc  poflit.  Acccdit,  quod  argumen- 

^/.nificxintcrpofitioncteinporis&con-  ta  pro  inftrucnda  hac  ipla  dcclarationc 

fuetudtnc  iudicis  contrarium  prariumc-  in  certamcn  vocantur  ,  vt  vix  has  partcs 

retur.  tucri  poflint ,  cum  capit.  accepta  ,  nullanu 

Scxta  cxccptio  cft ,  fi  cx  conucntione  vim  conftituatin  temporc.  f  Scd  in  ab-  *Jl 

prarccdenci ,  quod  quis  propria  au&orica-  iuratione ,  qux  coram  Archicpifcopo  fic 

%jo  tc  fundumfobligatumingrcdi  poflit,quis  fa&a,  quo  caiu  non  clTc  rcftitutioni  locu 

lcgem  interpofita:  pa&ionis  exerccat,  O*-  oftendit  ipfcmct  Abbas  in  capit.  fecund.  nu- 

uet.confil.  iM.Deciuscenfit.  tft.  numer»  9.  Me-  mero  decim.  Partf  cot.JU.  49.  numero  39.  tibr. 

mch.dicJ.remed.i.numero26i.argum.leg.  tertiat.  1.  Menoch.  dicJ.remed.  1.  numero  266.  quod- 

tnfr.  de pignor.  Multo  minus  igitur  audien-  que  rcnuntians  dominio  non  ftatim  in- 

dus  crit,fipoftremiudicatamcxpcrmUR-  celligacur  poflcflioni  rcnuntiarc  ,  currL, 

oneiudicis  idfccctit,  Ltufieff.de  adquir.vel  proprietas  cum  pofleflione  nihil  com- 

amitt.  p»Jf.  l.pignoru ,infra  de  pigr.tr.  acJ.  teg.  mune  habcat,  leg.  naturaister.  §.  uihtlcom- 

permtfieri.  §  fin.ff.deadquir.  vei  amitfoff.  m*nc_j.  ff.  de  adqutr.  vel  amitt.  pofef  quod 

»31     Scptima  cxccptio  cft ,  fi  fpoliacus  f  an-  interefle  ipfius  poflic ,  vt  poiTcflioncm  ex 

ce  fpoliationcm  dominio  rci  fpontc  rc-  ctn\scixxm%Tcxmc*xJ.cMut depruked.iuf. 

wniiiacziz,  ranormitan.incap.t.extradere-  Sttcucrcmica^ueprofuftincdahac dccla- 

rationc 
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rationc,  renuntiacionis  vcrba  infpicicnda        Dccimo  refticutio  locum  non  habec, 

■-.)•  eflc  &  mcnccm  concrahcncium.  Sicnim  fi  iure  reconuencionisexcauflaconcraria: 

appareacde  voluncacepofleflionemcranf-  f  fpoliarienis  quis  implorcc  compenfa- 

fcrcndi  vel  rctincndi,  vt  id  fequamur.  In  tioncm,  vel  orTerat  fc  paratum  reftiruerc. 

«i+dubio  vcro  inipiciendas  efle  f  conic&u-  modoalccr  idcmfaciat.&ishoc  dccrcdcc, 

ras,quibus  ccflancibus  obcineat  dcclara-  sap.  jin.de  ordtnjcognit. 
tio  do&orum,  quod  dominium  cransfcrens        Caeter  u  m  >  quia  hxc  rcs  in  quandam  rc- 

non  videatur  poflcflioruscauflam,quae  fi-  pugnanciam  incidic  cx  collacionc  lcgis  fi 

ne  fuo  damno  concingac  inuidcrc ,  argum.  quis  ad Je fiundum,  C.  de  refittut.fpol.  idco  pro 

L  2.  injr.  de  acquirend.  vel  retinend.  pojjcjfion.  conciliatione  diftinguendum  cft,an  recon- 

Eft  deinde  &  alia  conciliatio,  quam  infi-  ucncio  riac  fuper  cadcm  re,  an  vero  fuper 

nuac  lnnocenc  in  cap.fiupcr  hoc  de  renuntiat.  diuerfa,  vc  hic  rcconucncio  re&c  inftituca 

Berous  in  cap.ficundo,  numero  vigefimo quarto,  vidcarur,  illic  minimc,  ita  ^bbas  dicl.  cap. 

de  refiitut.jfoltat. quod  fpoli&tus  damna,quae  fin.  n\me.  n. 'JMenoch.  recuper.pojfiejf.  remed.  t. 

cx  talioccupacioncfenfic,nihilominusco-  num.jS/. 

fcqui  poflic.  Scd  cum  multa/ureexccptio-        VnJecima  exceprio  cft,  fi  "f  annus,  cx  y# 

ms  fcruanda  iint,  dc  qua  l.dtmum,hoc ttt. nu  quo  quis  deic&um  fele  conqucricur,  cla- 

animaduerco  quo  iurc  ipfi  a&ionem  dc-  pfus  (\t,l.  2ff.de  vi  ey  vi  armat.  l.femper,  §. 

cerncre  vclimus.  annum  ,ff.  quod  vi  aut  clam.  CMenoch.  recuper. 

O&aua  exceptio  eft ,  fi  quis  non  capax  poffejj.remed.  x.  ntimero  447.  Francijc.  de  Mar- 

iuris ,  dc  quo  cradacur  cap.  caujfiam,  de pra-  shit  4.  40.quafi.part.  2.  Mafiuertm  in  titul.  dc~r 

gyfcript.^X  veluti  fi  laicus  adfpirec  ad  perce-  pojfiejfiorjnumerotrigefimotertio,ejrexprefftusnu- 

ptioncm  decimarum,  ^bbas  in  cap.fi  dtlt-  mero  trigefimofepttmo,  §. item fipofJejJorio.Ma- 

gentt,  r.um.  /.  de  prafcrtpt.  Felinus  in  cap.  ad pe-  rantha  tn  SpecuLpart.  4.  in  7.principali  diflin- 

titionem,  de  accujat.  numero  decimo/epttmo,  Za-  £hone,numero  trigtfimo  fecundo ,  Damhoud.  in 

fius  in  §.  nihil  commune,  numero  quinquageftmo  tit.de  iure  nottitatu.  Papon  in  arrefiis  Pariftenfib. 

oclauo,  Joan.sb  Imol.  numero  quinto, Cdtcxand,  tibJ.  tit  4.de quajl.poffejfor.  num.  12.  Ncc ob- 

numero vigrfimo quarto , Romanus numero tertio,  ftat  quod  fccu ndum  §. finalem.lnfiit.de tnter- 

Bartholom.  Socin.  in Juis fiallent.  in  verbjpolia-  dttt.Xoco  intcrdi&orum nunc  competant a- 

tus, verficu. nono fiaUit.  Cuius  rei  ctiam  cxcm-  diones  in  ra&um.qua:  propccrea  ccnfcndae 

plum  proponi  poccft  in  Simoniaco,  qui  i-  func  perpecuse,  quod  regulariccr,  l.jkut,  C. 

pfo  iure  priuecur ,  cap.  tanta ,  ejr  cap.  accufia-  de prafiript.itz  finc  eompararx,quia  refpon- 

tumde fimonia ,  Boer.  quafl.  117.  in  co  qui  dc  demus .  quod  furrogacum  rcfcrac  naturam 

criminc  \xCx  maicftatis  condemnatus  cft,  furrogaci,  Leum  qui,  10.  §. qui iniuriarum,ff. 

LquUquis,  Cod.  adleg.lul.  Ultaieftat.  in  haereti-  /  qnis  cautcLittdicftft.cauJJ'. Abfurdum enim_» 

co  fc cundum  multorum  opinioncm  cx-  cflcc  dicere.quod  a&io  inra&um,qua:da- 

communicaco,  de  quibus  copiofe  craftac  cuc  conrraparenccmracionedoli,/  11.ff.de 

Mcnoch.rccuperandpojfejJ.  rcmcd.i.  num.330.  dol.  durec  vlcra  bicnnium,  vt  a&io  pnnci- 

&fcquent.  palis,  l.fin.  Cod.de dol.  auc  quod  a&iones  in^ 

j^jj    Nonaexcepcioeft,certiumtfuperueni-  ra£tum,qua*inlegc  Aquilia  locumhabent, 

entcm poflcreftitutionemipfius  rei  impc-  l.qucmadmodum,2f. §.magifiratus,ff.adlegem 

dire,/.  bona  fides,ff.depofit.  K^ttexand.  in  d.  §.  v^Aqm/um ,  durct  amplius  quam  lex  Aqui- 

ttihilcommune,num.}j.Zsfiusnume.6o.LZ{yn-  lia.  Indc  confugicndum  ad  canoncm  re- 

finf.centur.2.  objeruat.t.  Bartholom.Socin.infiuis  dintegrandum  numj.q.t.  de  quo,  rtrum  lo- 

fiattent.  m  verb.  ftotiatus,  verfic.fiecundo fiallit.  cum  in  foro  fcculari  habcat,  alibi  commo- 

Jacob.  Menoch.  dicl.remedt.  num.172.  Bartol.  d.  dius. 

L bona fides, numero  }.  Cafirenfi  ibidem  nssmero        Ha?  funt  prarcipuar  cxccptiones ,  quas 

prim0,Saiycet.inprincip.  Animaduercendum  in  hac  maceria  congercndas  cxiftimaui. 

tamen  cft  circa  hanc  declaracionem ,  ita  Alias  fi  quis  rcquirat,  is  adirc  potcrit  Alc- 

demum  tcrtium  audiendum  cfle ,  fi  in  con-  xandrum  in  dilto  §.  nthil  commune ,  numer* 

tinentidoccrcvclitdcfuoiurc,  &  noncol-  decimo  feptimo,  rjrfequent.  &  Zafium  numcrt 

ludat  cum  illo  apud  qucm  res  depoflca  eft,  quadragefimo  fexto,  eyfiequent.  vbi  quindccim 

contra  naturam  depofiti ,  dc  qua  in  §.  bona  cxceptiones  pcrfcquuntur,  Bartholom.Soci». 

fdeijnflitjleoft.&l.fiquis, cum  authent.feq.  C.  in fiuis fialicnt. in  verb.  fioli&ttts.  Cafirenf.in  l.fi 

depofi  de  vi,  numero  i$.  Corfettss  in  inteoro  tratfat. 

X  4 
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it fpoltat. lacob.  <JMeno:h.  recufer.f0JJejf1m.rt- 
med.  t.num.  top.ejr feq. 

Ha&cnus  igicurpcrfccuci  fumus.quid 
obrincrcc  in  inccrdido  recupcrand  1  pof- 

239  icflionis.-fReliquumdt  vcnonnullacom- 
mcmorcmus  dc  intcrdicto  rctincrtda?,in_» 

mj  quo  idcmftacuicfBarcol.^.jT-'"^ commu- 
ne,num.i  B0Ung.num.j4  {JMarian.Socin. 
num.134.  Bald.in  fuadifputacione  acculatus 
dc  vi  turbatiua ,  idemquc  videtur  fentire 
glofla  /£/<&/»,idquc  arg.d.§.nihtlcommunejn 
verbo,  vindicauit,  ttem  l. t.infin.ff.vti fojpdet, 

w  tcrtio  q>&  hic  mouerc  videarurjilla  funda- 
mcnca,qua?prodefeHfionefencencia:if&ius 
Barrolicircaremcdium  recupcranda:  pof- 
feflionis  congcfta  func,  cum  durius  cfle  vi- 
deatur  extorqucre,  quod  quis  haber,  quam 
dcncgare  ad  quod  adfpirac,  L  fatre  furtofo, !. 
ff.de  hisquifuivelaL  iurjunt,  c.  quemadmodum, 
extra,dtiureiur. 

m»  Sed  hanc  Barroh  opinioncm  f  refel- 
lunt  Dynus  in  taf.  qui  aa  a^endum,  de  regul. 
iur.in  t.  Rafhael  Cuman.in  §.  nihil commune, 
Lnaturaliteryff.de acqutren.  vel amitten.fojfejf. 
Kjlctatui  tbtdem  numjo.Za/ius»um.4}.Iafin 
num.49.  Bartholom.Socin.numJ.  vbi  tameru 
nonnihii  diftinguit  Alexandcr  numero  14. 
Rifa  num.79.  Hartman.DetHsnum.4t.  Coraf.i* 
t.fart.  num.6ixMeno:h.  retinen.fojfejfremed. 
i.  num.6ii.  &  omnes  illi  doftorcs,quos  fupra 
oftcndimus  idcm  probarc  in  rcmedio  re- 

94$  cupcrandarpoflcflionis.  f  Mouentureani- 
mirum  ratione,  quod  cum  fa&um  fpoliato- 
ris  odiofius  fit,  &  tamcn  hoc  cafu  reftirutio 
inhibeatut,  multo  magis  illud  admittcn- 
dumefle  inretincndarpoflcflionis  intcrdi- 
€to.  Sccunda  racio  cft,  quam  iidem  in  con- 
filium  non  adhibuerunt,  &  tamen  paulo 
proprius  vrgerc  ftatuo  ,  quod  hic  ccflet 
caufla,qux  in  priori  conlideracione  plurU 
mum  negotii  cxhibuit ,  vt  fcilicet  feruare  ca 
poflit,qua?circa  rcm  impendit.  Namcum 
nuiufmodi  exceptionesetiampoftrcm  iu- 
dicacam  proponi  poflinr,/.  exdiuerfo,t7.ff. 
filut.  matrtmon.  § fin.  non  videtureftc  audi- 
endus ,  fi  nouo  retinendz  poflcflionis  iu- 
dicio  aducrfarium  diftringcre  velit.  Si  e- 
nim  rcm  habet ,  vtiquc  cxccptionis  &  re- 
tcntionis  iure  fibi  confulerc  potcft.  Ncc 
eft.quod  nos  follicitcnt  argumenta,dc  qui- 
buscotrariam  partcm  confidcrc  vidcmus. 
1  Etenim  /.  naturahtcr,§.nihil  commune,T)zxMTt\ 
ncgotii  exhibcbit.fi  animaduertamus  ver- 

144  bumf  vindieauit,  ibidcm  interpretationem 
fuam  rccipcrc  a  prarcedcntibus ,  quod  cae- 


:dnii  ad  Lib.II.Cod 

pic  vindicarc,/./.  §Jln.ff.vti foflidct.  eo  cafu 
accipicndafnoneft,  quo  pcr  fcntcnciam  t« 
apud  a£ta  cxhibicam,  quac  nulla  exceptio- 
nc  infringi  poflit,conftaret  dc  dominio  i- 
pfius  rei.  Nam  cum  ceflat  poflidcndi  cauf- 
ia  per  dcciarationemfcntentizIata?,huius 
turbacionis  ratio  non  videcur  habcnda,  1  4 
declarat  K^ikiatusejrfafim  alti  doffores,  quod 
tamcn  apud  mc  non  cft  ommno  expedi- 
tum,  eo  cafu.quoretcntionis  ius  eidcm-. 
Compccerec,  vi  antea  admonui,  fed  tunc  uc- 
mum,fi  iuftam  retinendi  cauflamnon  ha- 
bcrct. 

Minori  itaque  negotio  fubmouebiraa* 
obiccm  tertio  locofc  ingercntemi  turpius 
eflc  fciiccrc,  quamnon  admittcre  hofpi-  m« 
tem.autdurius vidcri,fi  dencgetur,  quod 
poflidct, quam  qUod  non  habct.  Haxc- 
nim  locum  vindicant  cum  cra&arur  dc  c- 
molumcntovtlrc,  quamnunquam  habui« 

mus. 

Cum  vero  repetimus,  quod  noftruirL» 
fuic,aliuddicendumcft,/.  videamus,24.  §.fi 
*£tionem,ffdevfur.r?frHcl.\c\cp\Q  maximeeo 
cafu  proccdic,quo  pcr  vim  vcl  fcelcrcno- 
bis  rcs  ablaca  ruic,  /.  1  ff.  de  vi&  viar- 
mat.  l.fi  quis  adfcfundum,C. de  vifuil.cap.non 
admittitur,dereg.tur.  in  6. 

Tcrcia  Barcoh  diftin&io  circa  adipi- 
fcenda:  pofleflionis  remedium  locum  ha- 
bcc:  *j"Is  cnim  dtd.^mihil communc,  numcj.  *4? 
intcrefle  putat,  cx  qua  caufla  reus  abfolu- 
tus  fucrit,nimirum,quoda&or non  proba- 
ucrit,/. qui atcufareJhottitAixvtxo  quod  reus 
docucrit  fc  dominum  eflc,  vt  primo  cafu 
rci  iudicatae  exceptio  non  noccat.  Noru 
enim  fequicur,  propterca  rcum  dominuro 
eflc,  quod  ae>or  non  probaucrir,  l.Jed fifof 
fijjort.ff.  de  iureiuran.  §.fn.  cum  l.Jtquent.  l.fi 
interff.de  cxceptsei  iudic. 

Sccundoycro  cafu  intcrfit,  an  fenten- 
tiam  rei  iudicaca:  exhibeac,  an  vero  longa 
rnoraacq;  dilacioncopus  fic,  vceade  probc- 
tur.hic  cnim  poflcfloriu  non  impcdiri,  illic 
vero  inhibendumefle.  HancBarco.diftin- 
&ione  probarunccodcmloci  Alcxand.'»*. 
to.UWarian.  Socin.num.ia.Iafin  vkm.41.Zaf.ui 
num.44.  Cuman.uumcro  4.franctfi.  ^retin. 
num.$.  verficu.cutusdtciii adde^j.  Alciatusct- 
iam  hanc  num.29.  communcm  fentcntiam 
cflc  profitetur,  Rifa  numero  10/.  Rubcusnunt. 
centejimo  otluageftmojCMcnoih.  adtfijcend.ftp 
fiff.remed.t.  numero  quingentifimo  vndecim», 
Bartolus  in  l.fide  vhff.de tudtc.  &  Caflrenf.Ct- 
cheran.  dctifionc  vigejtma  fixta,  nume.  /.  &  14. 
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Cumcnim  hociudiciumfummariumfit,/.  quodnonfcquatur:/v«^ir/4  reusfuitabjotu- 

fitt. tnjra, qui tegtt. perjon. jiand.  hab. i.vnica,  C.  tus.  ( vcr ba ipfius  fu biicio)  qttia tllc  non proba- 

Ji  de  momcnt.pojjcjj.fucr.  appett.  non  admircit  *// fibt fcrmtutcm  tompctcrc;  td  entm  conttnge- 

cxcepcionem  aiciorcm  indaginem  requi-  rc potutt,quia  ilienon probauit  je  eo  anno  vjum 

renccm  /.  ftis  i  quoff.vt  inpojjejj.  leg.nom.  mit.  fuiffts.  Kam  vt rtfiterc  liceat,  dcbet  vtrumqut 

/.  j.  ff.tbidem fubtungtt, ff.  ad  exhtb.  ttem  l.  j.  §.  probari,  i.j.  §J>ocautem  intcrdt£to,&ibidem  do- 

taulja.ff.de Carbontan.  edicl.  Accedit  regula  cJores.f  de  itincre  ejr  actu  prittat.  HaCtenus 

iuns,  /.  in  condemnatione,  17 j.  $  fin.ff.de  regul.  Marianus. 

tur.  dolo  eum  faccrc,  qui  pecac,  quod  rc-  Scd  f  his  tamen  argumcntis  non  ob-  2fI 

fticucurus  fic  Sciendumramencft,hanc  ftantibusBartoliienrcnriampotiorenieilc 

traditioncm  non  carcrc  dimculcacc  fua,  duco,  &:  confticuo  Marianum  Socmuirc 

vc  poftca  illud  fuo  loco  exfcquemur.  haud  mediocriccr  impegiflc,qui  exiftimec, 

j4t      QuodaucemidcmBarcolust^./iw-  ad  fubmoucndum  aliqucm  pecicorio  cx 

turahtcr,  §.nihtl  commune,numero quarto,qux-  poft  rafto  agcntcm  iatis  cfle,  quod  quis  irL, 

ric,  quid  c  diucrfo  obtineat,an  vero  ablolu-  prion  mdicio  non  probaucrit.  Nam  cum 

,  .  toria  in  poflcflbrio  iudicio  laca  cxcepcio-  Barcolusin  prxcedcnciqua:ftionc,cumdc 

nem  rei  iudicacx  pariat  in  pctitorio?  Et  pccicorio  rraccirccoftcndac,  adpcrimcn- 

diftingucndo  confticuic ,  vc  inccrfic ,  an^  dum  pofleflbrium  mdicium  facis  non  cfle, 

propriccacis  caullam  an  non  coniunCtarn  .quod  quis  ficabfolucus,  fcd  quod  propcer- 

nabcac,  vc  hic  fencencia  nihil  prariudiccc,  ca  abfblutus  fit,quod  fe  dommum  eflcpro- 

Laneadem,  §.fin.  ff.de  cxcept.rei  iudic.  illic  vc-  baflct. 

ro  aliud  probandum  C[t,argume»t.U.§.qiut-  ldem  in  prarfenti  quoquc  dici  pof- 

damffdetnterdicl.  Circa hanc maceriam dc-  fct  ouarftione.  nifi  quis ftatuat  in  pctitorio 

fudantibusoccafioncm  dcdit  in  partcs  di-  iucficio  planeidcmquxri,vcleandcmquc.-  3 

iccdendi.  Nam  quod  ad  primummem-  ftionemrefufritari,qujeanteapIane  dedu- 

brum  attinet,id  quidem ,  vt  auctor  tiK  i^fie-  £ta,  &  ad  probandum  admifla  cilct,  &  irc 

xanderibtiem numero  trigcftmo  fexto  tjr  trigeft-  qua  ctiam  plena  cauflk  cognitio  inccrccf- 

mofeptimo.  UiUrian.Soct».  tbidem  numero  cen-  iiflct ,  &:  inde  eciam  pronunciacio  in  vcra- 

ufimoquinjuagefimojeptime,\bi&it,it2omncs  quc  cauila  fubfccucaeflcc.qucmadmodurn 

tcnere ,  extra  controucrfiam  eft.  Sccun-  in intcrdidodeitincrc&adu  priuato,nc- 

dum  vcro  mcmbrum  fua  ofFcndicula  ha-  dum  dc  caufla  poiTellionis,  fcd  ctiam  dc  iu- 

M,  bccf  Etcnim  AlcxancL hicnumero  trigefmo  rc  fcruitutis  principalitcr  dikeptari  iblct, 

mr.9, poii  loan.  Calderin.  tjr^inton.  de  Butr,  l.j. §. hoc  autem  interdtc7o,ff.dctttner.<jrac7io. 

apertc fcntentiam Bartoli oppugnat,  vt  et-  priuat. 1. 1.  §. fin.ff.de  aqua  quettdt.  &*ftiu.  v- 

iam  €icitM^tm\.Socm.numerocentefimoje-  bi  hax  vcrba  ad  rcm  pcrtinentia  occur- 

xagejtmojecundo,  Bolog.  numero  ocluagtjimo  runt:  CMemmtj/e  autem  debemm  in  hoc  in- 

prtmo,  ied  illam  ediucrib  defcndunt  Bar-  tcrditio ,  totam  quafiionem  finiri  affignationi- 

tholom.  Socin. tbtdem  num  10.  hjon  num. S4.  bus.  Kon  entm praparat  koc  interdtctum  cauf 

Corafpart.2. num.97.  CWnoch. retmend.p*jfejf.  fam  vt  fupemra  tnterdtcJa , nec  ad  pofftjfontm 

rcmed.  j.  num.at.  Baldus  in  repetit.  ttmerti,  C.  temporartam  pertinet  tfed  aut  habet  ius  ajfigna- 

ipdeinterdicl.fium.il.  "f  Colle&io  Alexandri  tumjtbiyautnonhabettejrinterdic7um  totumfi- 

cft,  quod  cum  in  pcrfecucione  iudicii  pof.  nttur. 

feflbrii  dominiumincidcnterdcducitur./.  '      Quibus  ita  cognicis  racile  adfcqui- 

Jedfiante,i7  ff.de except.  1.2. ff.ftferuit.vindtc.  mut,  tcla,  quar  cx  aduerfo  vibrata  funt, 

vel adalium pert.  neg.  plena  cognitio  &  pro-  pcd^  m  figcrc  non  poflc. 

barionontcquiratur^./.  z.  Dtindccx-  Primum  cnim  cx  co  quis  rctudcrit, 

p-ndicur  tiadicio  Baldi  in  l.  post  jententiam,  quod  in  conrroucrfia  j>ropofita  dc  domi- 

infra. defentent.(jrinteru>cui.omn.iucuc.num.4.  HIC  :r.£ldcnter  non  quxracur,  fcd  princi- 

vbiauelorcft,quodfiin  pofleflbrio  iudicio  palitcc  Qua?  confidcratio  quoquc  nobis 

dc dominib plcnc conftarcctamen  fentcn-  a  fccunda  incurfionc  prscftabit ,  cum fta- 

tiam fupcr  co ferri  non  pofle.quod  nulla c-  tuamus  hic ,  litem  eflc  contcftatam  fupcr 

ius  nomine  fit  fada  litis  contcftatio.  Tcrtio  vtroquc  iurc. 

Marian.  Socin  hic num.  i6t.  ey-fequent.  ex  co  Quod  fi  vero,vt  tct tioobiicituccx  ca  cauf- 

Partoli  dodnnam  rcfclli  poifc  contcndic,  fa  quis  abfoluatur ,  quod  annuum  ipacium 
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finitum  fit,antcquam  quis  cxpcriri  caepe  tcs  in  hanc  materiarn  in  hoc  conuenire, 

rit,  mcrito  intcntari  poterit  petitorium,  quod  ii  quis  rci  vindicationi  renunrict.vs 

quippcdccuius  iurc  nulla  cognitio  intcr-  ludicium  pofieflbrium  mouere  poflit,  il- 

ceflit.  lum  non  intclligi  dommiurn  aut  fimileius 

lyl     Ethaccdcprimalcdionc-f-noftrarglofl^  in  aducrlariumcontulificquod  illaconie- 

circacxplicationem^  §.»/£// r*«/w*«r./»<*-  ftura,  quod  rcm  pro  derclido  habucrir, 

turattter, ff.de  acqutr.vetamit.poJf(\i&ccci\nt.  hic  nulla  rationc  capi  poflit,  Bartot.  htc  nu- 

Succeditautcmlecundaeiuldemglofle,  lc-  mero  s .  Ludoutc.Romatiu4num.6.¥rancifc.K^A- 

»     &io,  quod  intentans  iudicium  poflcifo-  retin.num.o.verJ.prodeclarattonehuiufJecunoU 

rium  pctitorio  expreflc  rcnunnet :  pofle  leftionU.ioan.ab  imet.  hicnumero  6.  Raphael. 

cnim  vnumqucmque  hoc  modo  a  litc  in-  Cuman.num.7.efr  S.lafon  nume.s7.&fequent. 

ftituta  rcccdcrc ,  t.fi poiiquam ,  4.  tnfra, de_j  Bartholom.  Soctn. numcro  decimo quarto,  Atciat. 

tranfaitio.  Scd  cxfiftit  circa  hancexplica-  numero  i6.^Atexand.num.if.K^artan.Socm. 

tionctn  vnus  &  altcr  fcrupulus ,  qui  ante,  num.tSS. 

quam  vltcnus  progrcdi  poflimus,cximcn-        Scd  aduertcndura  hoc  loco  eft,eum, 

dus  vidctur.  qui  \  hoc  modo  ad  pofleflbrium  iudicium  2^ 

Primo,  quod  quis  actioncm  fcmcl  pro-  ic  conferar ,  fumtus  in  peritorio  fa&os  dc- 

pofitam  vltcrius  excrccrc  cogatur, authent.  berc  rcrundere,  vt  ojicndst  Bartcl.  hic  num.4. 

qui femeUnfr.quomodo  &  quando  iud.fentent.  adhibitadiftin&ionc  SpccuIator./»///.</o> 

profer.  deb.  Dcinde  quod  rcnuntiando  rci  expenfi§.fiante,  verf.quadfifujpfn/opetitarto, 

vindicationi  vidcaturdominium  inaducr-  rch-rrc  an  pofleflbrium  cumulctur  cum  i- 

farium  transfcrrc,ita  vt  pcr  cxccptionem  pfo  pctitorio  ex  poftfa&o,  quod  quando 

iuris  quxfiti  fubmoueri  poflit.  Qu»d  a  ricri  poflit,  poftca  conftabit :  an  dcnique 

pritna  oppugnationc  pcriculi  cflc  potcft,  pctitorio  iudicio  in  totum  renuntiare  co- 

id  fupra  nos  fuftuliflc  confidimus,vndc  in  gatur,  hic  cnim  eum  ratione  temcntatis 

praefcntia  nihil  vltcrius  rcpctcndum  cflc  in  cxpcnfas  condcmnandum,  t.eum  qut  te- 

ftatuimus ,  quam  quod  autnentica  loqua-  merc.jfde  iudtc.  Bartoh  (cntcntiam  probant 

tur  de  his,  qui  tcrgiuerlandi  caufla  iudi-  Cuman.  num.7.i_sfretin.num.o.verf.fccundo 

cium  protelent,  non  autem  his ,  qui  bona  addtt  dtctu Bartott,  lafon  htc num.70.  loan.ab  I- 

fidc  aut  iufta  cx  caufta  Hti  inftituti  rcnun-  mot. num.tf.  Martan.  Socin.num.  102.  Cjnus  m  L 

ticnt,  d.  LfipaHquam.  incerti,  infra, de  interdicl.  in  2,quajt.  loan.  And. 

2$t     Altcffvcrolcrupulusplasncgotiiexhi-  incap.pa/toratu,  extra,de  caujj.pojjejf. &  propr.  ' 

berevidcretur,quod  fupra  oftcndcrimus,  dc  qua  rc  nos  fupra  in  caufla  cmcndatio- 

dominium,dcquomanifcftcconftcr,  pof-  nis  iatis  copiofc  diflcruimus.  Obfcruan- 

feflbrii  iudicii  profecutioncm  prxcidcre,  dum  tamen  eft,quod  cx  fi  ntentia  Aretini, 

maximefi  ex  poftfa&o  quarfirum  fir,  vndc  item  Mariani  Socini.  is  ab  huiufmodi  ex- 

curh rcnutians  vindicationi  vidcatur  quo-  pcnfis  cxcufandus  videatur, qui  iufta  cauf 

que  ius  dominii  remifiife ,  fine  quo  vindi-  lam  litigandi  habuit. 
-  catiocfle  nonpotc&.Linrem,2jJfdereivin-       Tertialechiraditri$  eft,quod  is,qui  pc- 

dtc.  vidcn  hunc  fine  fru&u ad  poircflbrium  titorioiudicio expcrtus cft,fi poftea poflcf- 

'  kidicium  adfpirarc.  Huncobiccm  ira  tol-  forium  f  intendat,  vidcatur  pctitorio  taci-  2f* 

lendum  eftc  Bartolus  cxiftimat,  vt  ncget,  rc  renuntiare,^/^  incap.qui  tceptt,argumen. 

ex  tali  renuntiationc  dominium  rei  inali-  Lpoiidiem.Jf.de  leg.commtJJ. item quodis,qui 

•  miem  ttznCizc,argument.t.fiprv  fundo,n.in~  poflidcr,rci  vindicationc  vti  ncqueat.  Injitu 

fra,de  tranfacl.tn Jecund. rejponf.item  l.penult.  de mterdicl. §. itvero  qui  &l.  t. §  perpctuo.jf. 

infra.de  vfucap.pra  emt.  l.  excepth.ff.de  except.  vtt pojftdet.  idemquc  defcnditctiam  BartoL 

Vei  «dk.rtuamuts  harc cxpofitio  fua  diftiri-  nume.  7.  oui  tamcn  vid^r  diftirjruerc  in- 

ctio n c  non careat, vt viaerS  licet  apud t^Are-  tcrcflc, an  rcus  confitcatur agcntcm  intcr- 

tin.  hicnumeronono,  item  Alexandnumcro  qua-  difto  vti  poflidctis  pofliderc.  Cum  eniiru 

drageftma  fexto.  Dc  qua  quzftione  Cum  nos  cgo  habcam,  quod  aperre  pcro,  abfolutio- 

duTcramus  in  diff. Lftpro  fkndo,  ejrm  LfipoH-  nem  ab  inftanria  faeicndam,  §  fin.  Infiitut. 

quam,  infra,  de  tranfacl.  non  putauimus ,  ca-  de perpet  efrtemp.  ac7.  ey  L  quottens.fi.  de folut. 

dem  bis  inculcanda.  Quodfi  vcro  rcus  negct,  tunc  non  pofle 

ij4    SufFcccritautcmtinpra:fcntia,fcribcn-  adorcm  ab  eo  f  rcpclli  exctptione.quati 2i7 

vidca- 
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videatur  rcnuntiarc,  cum  aflerrio  a&oris  quinegauerit  intentionem  acloru,op\\  tamerL, 

ncgata  pcr  reum  illi  fuffragari  ncqucat,f*^.  dcfendcndo  dotrrinam  Bartoli,  m  hac  lcgc 

ex  eo,  deregutisiur.in/exto,L  cum  detndebito.ff.  putat  intcrcifc,  quod  dotrrina  d"  crrorc  rc- 

dcprobat.  SpecuUtJituLdepofttiontbus,§J.verf.  uocando habcat  locum.  fi  id  fiat  in  codcm 

fcd fecundum prami/Ja.  Bat tolo  fubfcnbunt  iudicio:  no  autcm  fi  in  alio  iudicio  vclit  fa- 

Alcxand. numero  quadragejimo prim;  Bartho-  tcri,  quod  ncgauit;  &  ncgatio  in  primo  iu- 

maus Socinmniunero decimoquinto,\_Ateiat.nu-  dicio  tcndat  ad  commodum  rci ,  confcflio 

meroquadrageftmoprimo,tjrfequen.  Franctfc.  A-  ve.ro  vcl  rcuocatio  ncgationis,  vel  alio  iudi- 

retin.  num.to.Ludouic.Roman.  numerofexto,cir-  cio  ad  commodum  ncgantis  tcndit,tunc  c- 

cafinem,  Raphael.Cumanjiumero  nmo ,  qui  ta-  nim  calumniam  prarfumi.  Notandum  prc- 

mcn  cCrtam  diftindtionem  addit,  Iafon  nu-  tcrca  cft,  Marianum  Socinum  vidcri  rcqui  - 

mero  /eptuagcfimoprimo^vbitAmcninquihuC-  rere,  vt  hzc  reuocatio  in  contincnti  fiat, 

dam  Barcolum  rcprchcndit.de  quibus  mox  iuxta  glojf.in  cap.fn.de iureiuranJn  f.  Baidtuin 

agcmus.  Marianus  Socinus  numero  ducente-  hacnojlra  iege,  C^lexand.  in  addttiontb.  ad  Bar- 

fimofeptimo^r/equen.vbi  primum  ipfius  Bar-  toiumtn  dicf.  l.poU  legatum,  ipfc  tamen  pro- 

toli  dtccum  dcclarat.  Quod,  fi  a&oris  ad-  prcrau&orirarcmBartolihocaliis  cogitan- 

hucintcriit,quod  vditpronuntiari  domi-  dum  rclinquit  Felm.incap.fancUcrucU,extr. 

nus  cum  iam  dc  fuo  dominio  docuiflet ,  il-  derefcript. 

lum audiendumcfle  argum.l  fta  te.§. ijf.de  Porro  quod  Bartolus  ibidcm  pro  vltc- 

exccpt.reiiudtc.  Subncdit  dcindc  Bartolum  nori  dcclarationc  huius  leccura:  conftituit, 

adco  fupinum  &  incogitantcm  non  fuiffe,  cum,quiagitpctitorio,rcnuntiarcf  poflcf-  Jf§ 

qui  illud  no  animaducrtcrit ,  cum  proptcr-  fioni,  quam  habct,  &  pcr confcqucns ,  pof- 

caillumabfoluendumdicacquodatcorha-  fcflorio  iudi  cio,argum.l.de  pupitlo,§.meminifc 

beat  qux  pctebat,  Sc  reus  hoc ipfius  ius  non  fe, &i.t.  §.in  operisjf.de  oper.  noui  nuntiat. vbi 

impugnct.  Vndeinrdligenduscftdcabfo-  opcris  noui  nuntiatio  aducrfarium  poflcf- 

lutione  a  petitorio.  Quod  ad  pofleflo-  forcm conftituit,  in  non  mcdiocrcm  difH- 

riumvcro  attinet.fi  rcfpcttu  vnius  poflcf-  cultatem  incidcre  "fvidetur,  quod  primo  t<r# 

fionis  propofirum  fucrit,  idem  quoque  ad-  obftcr  de(imtiodic7.t.naturatiter,§.nihttcom- 

mittcndum  cfle,vt  hoc  modo  ceflcnt  dif-  mune.  Sccundo,  quod  rcnuntiatio  ita  dc- 

ficultatcs  motx  a  Iafone,cum  illae  pcrti-  mum  videatur  proccdcre,  fi  rcs  cftectum 

ncant  ad  quintam  huius  paragraphi  lcdtio-  habcat  fecundum  intcntioncm  cius ,  qui 

ncm.  Pari  rarionc  Bartolum  ab  alia  ciuf-  renunti.it.  t.feiure,  ff.  de  lcgat.  3.  Tcrtio, 

dcm  Iafbnis  impugnarionc  dcfcndi  poflc;  quod,  vt  inftat  Ludouic.  Roman.  nttmero 

quamuis  cnim  lex,  cum  de  indebito,ffdepro-  feptimo,  is ,  qui  intentat  rei  vindicationcm,  • 

bat.  non  vfqucadcopropofiroferuiat,aliud  cum  poflcflioni  imcumbetet.  perperani 

tamcn  diccndumcflcdc  cap.wr  eo,dereg«tis  cxpcriri  vidcatur,adeo  vt  abfolutio  ab  in- 

iuris.  Etcnimcumin  taliiudiciopofitiones  ftantia  locum  habear,  §.fnai.  Inftitut.  dc^> 

fiant,quod  lpfc a&or  poflideat,idque no-  perpet.ejrtempor.acTio.t.quotiens  ff.de/oiutio. /. 

minatim  a  rco  ncgatum  ponamus ,  ita  vt  /m  autem,  §jtrimo,ffde  reivindicat.  cap.exami- 

non  videarur  aducrfari  do&rina  ciufdcm  nata,extra,  deiudtc.  Quarcci,>quod  rcpu- 

Bartoli  tn  LpoH  legatum,  in prmcip.ff.  de  his,  gnct  dcfinitio  Ug.t.  Cod.dere  iudtc.  item  iege 

quibus  vt indign,  a\  §.  candemnatum  ,ff.dere  iudic.  Quinfo 

Scd  hic  animaduertendum  eft,  pceni-  allcgat  cafum  in  cap.  fi  quis  poffefforii,  de_j 

tcntix  locum  vidcri.fi  is.fquiab  initio  quid  rebus  ecciefiaft.  nm  atienand.  &  cap.  monemu*, 

*5  impugnaucrit ,  cx  poftfattp  rcuocct  ncga-  cap.  ^fpoftoiicos ,  duodetimo,  qustfiton.  ficunda. 

.  tioncm.&profitcaturitapcrerrorcmfcre-  Scxro  §.eivero  qui.Jnfiitut.de aeJ.  aiidstnei- 

fpondiflc ,  8t  contcndat ,  ex  co  apparcre,  fitjtquecirta jSwww,quod  ei,qui  poflider.non 

quod  crraucrir,  quod  nunc  cius  aflcrtioni  fit  accio  prodita,  pcr  quam  ncget  rcm  at>o- 

crcdcrc  velit ,  ita^iexand.  hienum. 4*~poit  ris cfle.  Septimo  gcneralis  definitio  lcgis, 

lioff.\yingeL Bart. in hanc fententtam adduffot,  quod  fauore ,fupra  de iegat.  Oclauo , quod 

CMartan. Socin.  numero  ducenftmo  dettmoocta-  iudiccm  adcundo  ,  non  vidcatur  quis 

uo,qttiaiiegat  l.alia, Cod.de hisq/tibmvtindign.  deteriorem  condirionem  fuam  facerc,/. 

. <£*  f.Papinianum,§.  meminifjcff.  deinoffe.  tejia-  aiiam. 

meut.  Francifc.Ksiretmjtum.io.  verficret/semm  Romano  d.§.  nihil  commune,  fubfcribunc 
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loan.  ab  ImoL  nnmt.  6.  &  hanc  (entenciam  cacis  diflolutione,  circa  qu x  n  cgacio  in  pri- 

veriorcm  efle  ftacuic  Iafon  numero 79.  itcm  ori  iudicio  verfara  Gr,  an  circa  proprietate, 

Marian.Socin.»*w.^j/.^/?jr.  quoddominusnoeflecanvcrocircacauf- 

*'*    Diflentiuntrcroqucexpcdiuntf  diftin-  fam  pofleflionis ,  cum  diccrctur  poflcflbr, 

ftione  glofla&Bartolus  tbtdem,nume.i.jtL-  talcm  lc  dlc  ncgaucnt,^/««/./wf»*.*<>  .UHm- 

ct4t.nnm.4f.  Franctfi.  Aretin.  nnme.  to.  circa  fin.  ruN.S0an.num.261. 

Haphaet.Cuman.num.p.verfie.in  eadcm gtoffoi        !n  hac  diflidcnciain  do&orum  alcer- 

tbi  vindtcare.  ^AU x*nd.  num.^ .  m  rereflc ,  an  cacione  non  racilc  rucric  fuuxn  iudiciunu 

quis  fciac  fcpofliderc,anvero  ignorecpu-  intcrpofttifle,tcumtamcnilludofricioin-u4 

taquod  poflideacpcr  filiuroaucfcruuro,cu  tcrprctis  concineacur,  ftacuo  fententia&L, 

in  tacto  alieno  probabilis  ignorancia  fit,  L  Cuiacii  ltb.7.obJeruat.}S.  Goueani  libro  va- 

finffprojuo,  vr hic  rccincac  poffcflioncm,il-  riarumq*afi.t.eapj.  iEmilii  Ferrcci  d.gjtihtt 

lic aucem  eam abdicare  cenfeacur.  Ec  cum  commune,  num.j$.  Cumani  num.  1$, ejr  16.  cu- 

hac  gloflx  incerprecacione  Marian.  Socin.  ius  ipfi  nullam  mcncioncm  raciunc ,  prxfc- 

mtme.  227  &  *}7-  aic  doctorcs  magis  com-  rcndum  cflc,  exiftimanrium,  §.mhitcommu- 

m  u  ni  t  e  r cum  Barcolo  cran fire ,  quamuis  i-  ne ,  Lnaturaliterff.  dt  acqutrcn.  vel  amttten. pof- 

pfc  num  2\o.  in  aliam  fentenciaminclincC  Jcjl  vnde  totaditficultas  propoficxquzftio- 

Idem  fatctuc  Iafon  htc  «*«r.7^.quamuis  a-  ms  pendcre  videatur,  dc  1II0  incclligen- 

liam fenrentiam  veriorem  puccc,  vc  admo-  dum  efle,  qui  in  poflcflione  dubia  &  ob- 

nui,  fcura  *  cum  vccrque  fc  pofliderc  conccndc  - 

.  Ui    Pro  cuius  confirmarionef  won  exiguunl  rec  ambigic,  quid  fibi  raciendum  fit,  vc  ne- 

momencum  habere  vidct\ir,dicJ.L.depupt/toi  dum  fufpcnfo  pecicorio  pofleflbrium  mo- 

§. mcmintjfc.ff.deopcr. noui nuntiat.  Dcinde,  uere  uofl.it, fed eciam vcrumque  cumularc. 

quod  illud  fuadcac  racio  concrarictacis,  vi-  Si  enim  illud  in  aliis  a&ionibus ,  quarum 

tandx  &  rcpugnantix ,  /.  vbi  repugnantta, ff.  concurfus  alioquin  admicci  non  folcc ,  ma- 

de reguL.iur.  Tcrrio,quodvclic  illcqui  ve-  xime  fi  ambiguicas  cx  fado  aduerfarii  na- 

lit  confequerts* omne  quoque  neceflarium  fcacur,licec  Lt.  §.qutn  autem,ff.  quorum  tega- 

ancecedens  defiderareincclligacur,  l.tliud,  tor.cus  hoc  in  prxfenri  quxftione  rcfpue- 

ff.de acquiren.velomitt.hered.  Quarto,quod  mus.  Ncccft  quod  hicrimcamusea,quar 

lolo animo quis pofTeflionem amiccere  p of-  de  contrariecare  di&a func, cum  hanc  dif- 

fi t ,  Lfiquit  vit  17.  §.  differentiaff.  deacqutren.  ficulcacem  proreftacio,quod  ex  alcera  dun- 

vel amitten.poffeff.Li. §.in amittenda,ff.eodem  raxac  confcqui vclimus , quod  nos  concin- 

tttuU.  gac,  fubmoueac  &  idem  quoque  cfficiar  pc- 

ui      Hanc  definicionem Cumanus f  hic  na.  ticio  fub  condicione  kt\a,gtojJa  tn  Lfidc^ 

S.criplicirooderacione  circumfcribendam  inoffciojcff  de  inoffctoj'  tefiament.  vt  Jupra 

pucac  Primo.vtproccdatcocafujquoacU  memtntmm,  ejr  infia  adhuc  latius  perjeque- 

uerfarius  riegct  illum  pofleflbrium.  Secun-  mur. 

do,fiagatdiucrfis  rcfpcclib.de  quarepoft-        Secundurn  quam  inrerprerarioncm  e- 

ca.  Tercio,fnllamrcmpcraliumpoflidcar,  ucnict,vt  ncqucRomani&corum.quiipfi 

Lperegre,  ^.fin^ff.deacqutren.veiamttten.pojfejf  adftipulancur,  fcnccnciam  amplc&amur, 

E t  quamtiis  a  prima ftacim tefihre  cx  eo  vi-  neque  gloflx,  quamuis  eius  diftin&io  pro- 

deatur ,  quod  Bartolus  nullam  de  taJi  roo-  babiliorfit,  modo  tamcn  quod  defit,  tup- 

dcracioncinexpoficioncicquencisconcro-'  pleacur.  Proponimus  cnim  incerefle  arL» 

,  uc  r fi  x  tnencioRcm  rccerir,  &  quod  poflef-  quis  ccrco  fciac  fc  poflidcre ,  an  vcro  igno- 

fionis  damnum  tanti  .rftiman  non  debeac,  rccf  andcniquc  illuddubiurofic,vcpnroo  J/ 

quanci  proprictacis,camen  ipfe  mox  in  harc  cafu  videacur  quis  poflcflioni  renunriare, 

verba  meo  1  udicio  (acis  inconfidcrate  pro-  (ecundo  vero  cafu  &  tcrcio  aliud  probe- 

imwfW.  SedtlludnonpUcet ,quta  nocet  ettamin  mus.  Scicn •  um  tamcn  efl, quod  quamuis 

proprtetate ,  quamnit  foto  antmo  non  pefdtttur.  pccicor  hoc  modo  pofleflioncm  a  fe  abdi- 

QuadecauflaeciamaIafone^/irm»»i».7#.  cafle  incdhgacur ,  non  camen  propccrea 

reprchenditur ,  cum,  vt  fupra  inrclledum^  confcqucns  eflc,  quod  ea  ftatim  aducrla- 

efcdominium  cciam  ex  diierte  rada  renun-  rio  quatfira  fit,  ied  ita  dcmuro,  fi  fado  idcm 

tiatione  in  adueriarium  non  transferarur.  ApmehcruisLt.L.quemadmcdum, ff.de arqutren. 

3  Obfcruadum tamen cft,  pro mocx difficul-  vel amttten.pojjefi.  Vndc fi pctitor pccniren- 
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tia  duSus  rcpctcrcc  poflcflionem ,  non  a-  cerc pollic,  vcluti  li  quis  cgcrit  rci  vindica- 

nimaducrccquare  aduerfarius  in  poflcilb-  cionec6craeum,quircmdccincbat,velna- 

M rio iudicio ex  tacitailla  renuntiatione  f  1  i -  turalitcr  duntaxat  poflidcbat,  vt  l. offittum, 

bialiquid  prxlidii  polliccri  pei&c  maximc  ffierdvmdit. &  moucat poflcfletium con- 

admtflaillaconfidcrationcquam  poft  Bar-  tra  cundem,quodcomcndar,fccircin  pof- 

tolumibidcm inlinuar  AIc lat.  num 49  ante  fcflionc  ciuili,  quam  ipfc  turbct,  cuius  rci 

htis  conccftacioncm  non  capi  prarfumtio-  graria  intcrdirtum  vti  poflidetis  propoii- 

ncmrcnutiarionis,cumactorpotucritmu-  rumvidecur,/./fr/«»,i0\'*  ff.vtt  poffid.  GloiTx 

tarcvoluntatcm,<r^./.«r qui feobtuUt,  2i.ff.de  aflcnciuncur  Barrol. num.to. Caftrenf  num. 

rei  vindtc.  6.  verf  ejr  ideogloffa pontt  aliam folutiot;tm\^f- 

Quartus  inccllcdcus,  §. nihil  communc^;  Uxmndjbtdem  num.  47.  loan.  ab  ImoL  nnmei  0  6. 

»«7  "j*  Iccundum  gloflam  prout  candem  intel-  verfic. ttem  adde  circa  qutntam  Lttutam.  Itan- 

ligunt  Bartol.  tbtd.num.o.  i^fiexand.  num.  46.  cifc.  K^iretin.  numero duodecimo,  Zafius  numcro 

verf.quamitUtJlaUclura,  lafennum.  S$.  Cuman.  decimo  quinto,  Cuman.num.t3.  Iajon nume; 0 SS. 

num  ii.Ca(lrenfnmm.6.'JMirian.  Socin.  numcro  Kyilctat.num.s6.  Bartholom.Soctn.num  /7.0I/*- 

26}.  MenochJjremed.rettnen poffejf.  ynum.aj.  rian.  Socin.  num. 273.  Ripa  num.  ijj.  Corafpart. 

cft,quod  accipi  poflit  dc  poflcflionc  poft  2.nump2./acob.MeKOch.retinend.poJjej/.rcmed. 

infticucam  litem  quejitaquod  ratione  tcm-  3.  num.  S22.  vbi  in  hanc  (cntennam  allegat 

poris hoc modo  omnis  contrcrietas ceflcc.  Baldum, Iacob. dc S.Georg.  Riminald.  Bc- 

Ecfi  quis  obiiciac  fccundum  hanc  expofi-  roum,&c.  Scd  hxc  explicacio  cx  co  labora- 

cionemcucnturura  vt  rcus  abibluatur ,  ar-  rcf  vidctur,  quod  ablurdum  fit,  quem  ad  17« 

gumen.^fin.InfiitJeperpet.ejrtemp.aff.ttem  l.  cffc&um  cundem  duplici  iudicio  diftrin- 

quotiens,ff.defolut.l.fin autem  27. §. /.  refpon-  gcrc cum per  rei  vindicacioncm  quis  con- 

dccurfab  codcm  Barcolo  &rcliquis  mdi-  icquaturreftiturionem  rci,  Loffciumtp.&L 

ciurn  nihilominus  mancrc  propcer  rru&us  qui  refiituere,6S.ff.de  rei  vhtdic.  &  idcm  ctiam 

&partus,&ftipulationemdecui&ione,/.v-  impecrare  videacur  iudicio  poflcflbrio,  /. 

tique,  16 ■  fj.dc  rct  vtndic.ejf  l.Jt '  a  bona  fidei,2t.  ciam,6  $.qui  adnundit.asff.de acquircn.ve/  a- 

cod.ttt.Lft  fcrutUyff.fohit.m&trimon.  Addunc  w///w^ff/^//r.maximeadmiflaopinione  Pe- ,  , 

Alcxand.*/.  jF.»//v/  commune,  num.4}.Cuman.  cri  acquc  Cy  ni  in  hac  nortra  lcgc,  qui  aucio- 

mm.ti.  lafon  nunuro  f$.    .lartan.  Socin.  num.  rcs  lunr ,  plurcs  a&ioncs  cciam  cx  dmerfis 

2d7-&ante  illot  PauUuCajlrenfimm.6.  verftc.  cauflisadidcmcoperentescoaccruarinon 

ejrideoponit  g/ojja, poffe  iplum  pctitorcm, il  poflk,quamuis  ahbi  probcc  glofla  in  hac 

iam  pcr  probationcs  conftct  dc  domimo.  noftra  1  gc,& Dynus  incap.nulUp/uttbus,d< 

vt  dctlarat  <  ^Abbas  in  cap.  examinata,extra>dt^>  reg.tur.iu  6* 

iudic.  Marianus Socinus  dttfo  §.  nthtl commune,       Hunc  nodum  Barcolus,quem  ahi  do&o- 

numeroducenteftmo fexageftmoftpttmo,  detidc-  rcs  a  nobis  rclaci  fcquuncur ,  quamuis  qui- 

rarc ,  vc  dominus  per  fenccnciam  dcclarc-  dam  etiam  vlccriori  expofirione  vrancur,i- 

tur, /.  ejrexdiuer/oj<.§.  t. jf.de  rci  vindtcat.  LJi-  ca  difloluendum  pucac,  vc  conftituat ,  harc 

cutautcm,S.§.Etfiquidem.fffiJeruit.vindic.vel  remcdia  adeundem  efte&um  non  perrinc- 

ad  a/iumpertin.neg.  vti\conungzt%i\[\impoC-  rc.  f  Vindicacionis  enim  exicum  eflc,  vt  i?l 

feflionc  cxcidcrc,&  rcra  ad  priorcm  poflef-  quis  declarccur  dominus,/. &exdiuerfo,3$.§.  1 

forcm  rcucrci,  cam  a  priorc  repecerc  queac,  i.ff.dereivind.LPomponius,§.i.ff.deproc./.ficutit 

Lfiktc 9.$.!  ff.de exccpt.reiiud.  Ecquarauis  jf.fi fcruit.vmd.vel ada/.pert.neg.ejr^xtfiqui- 

is§.dcactorispcrfoiunonloquacur,camcn  dem.  Ipiam  autcm  rci  rcftitutionem  con- 

rarionem,qux  vtrobiquc  vrgcac,  id  impc-  fequcncervcnircnoniureattionis,  icdoffi- 

Crarc  debcrc.  1  cio iudicis, /. ojjicium  9. ff.de  ret  vitJtc.  quod 

Carcerum,quiaomncs  hi incelle&us  ,dc  vlcimum  an  vcrum  fir,  poftea  cxpediemus. 

quibus  menrionera  fccimus,  quamuis  vcri  Porro  in  iudicio  poflcflorio  principalicer 

x<}  pcr  Ic^finCi&vciUcacc  cxplicacioms noiu  agi,  vc  quis  pofllftbr  ciuilis  dcclarctur,& 

carcanc,  in  diuinacionis  vicium  incidunc:  aducrlanoinhibcacur  nc  illum  tuibet,  l.fi 

idcirco  glofla  ab  h  is  leicuris  difccdens  con-  duo,  §.2.ff.vtipojJidet.  cap.  Ucetjxtraje  probat. 

fugicad  quincam  intcrprccacioncm, vc  Ici-  circa  finem» &dcinde  fingularem  cftetcurrL. 

liccc  quis  pccicorium  &  pofleflbrium  diucr-  cxfiftercquod  mca  poflcflio,quod  ad  cauf- 

iisrcipec^ibusvno&codcmcemporecxa:-.  iam  vfucapionis  attinet,  interrupta  noa* 
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intclligatur, vc  alias  pcr  occupationcm  in-    ftra  a&or  deracigcrur ,  fi  altcrius  caufla  in 
Xtt\xciti(o\cx.yLnaturaiiter,§.nihilcommune,    pofleflocio  praualuiflcc,  vtrumquc  cu- 
ff.de acquir.vclamitten.pojfejfi^x  fecundum-»    mularc  poreric,  fiue  fub  conditione,  fiue 
hancinccrprccacioncm hxcduo  iudiciatd    cum  protcftatione,?//^;; j dictumcsi. 
idcm  non  cendcrc.  A  qua  inccrprecacionc  non  videcur  cflc 

•7»  HancBarcoli  fcntenciam  fvlccrius  cx-  alicna  do&rina  Bartoli  m  dui.  §.  mhtl  com- 
plicando Cuman. hic num. /j.  Iafon  num. Sp.  mune,numero duodecimo,  ^iexand. numer.49. 
iccm  Caftrenf  num.  6.  circa  fin.  addic ,  quod  Bartholom.  Socin.  numero  decimofeptimo  ,  x^AU 
cum  principalis  fcnrenria  vindicancis  fir,vc  ciati  jtumero  quinquagcfimo  fexto ,  Roman.  nu- 
dominus  pronunciecur,  rcfticucio  vcrovc-  merononojranci/c.^iretin.numeroduodcctmo» 
niac  pcr  confequcnriam  &  non  principali-  lafon.numero  nonagtfimofcxto,  UlUrtani Socim) 
ccr.quod  dc  co  laborandum  non  fic,  l.Jiquit  numero ducentejimo  nonagefmo.  Quod  fi  fim- 
neccatt(famnecpropofiti,ff.dereb.credit.ficertpet.  pliciccrfinevlIadcclaracioncpcncorium&: 
deindc,  quodeciamfiipiam  cxfccurioncm  poflbflbrium  inftirucum  fic,  bc  dubicccur, 
fpc&emus,adhucadidemnoncompecanc,  quidipfeappcllacioncpoflcflionisdcfigna- 
cuminrcivindicacionc  rcs  manu  milirari,  re  volueric :  quamuis  prima  ficic  f  pro- 17« 
fi  non  rcfticuacur,aufcrri  folear.  l.quireflitue-  nunciacionc  pofleflionis  cam  ciuilis ,  quam 
re,6S.ff.de  rei  vindic.  aliud  auccm  obcincre  naruralis  conrineri \ia\cat\xv,l.2.%jtuodvul~ 
in  mtcrdi&o  vci  pollidctis ,  dcindc  refticu-  go.f.proherrde/.t.§. deitaaturff.de  vtejrviur- 
tlo  naturalis  pofieflionis  inditccta  rationc  mat.  ramcncum  id  non  fcmperobrineat,  L 
pccatur,  &cujus  loco  fixpc  id quod  inccrcft   fiifulatio  ifia,}S.ff.deverhAligat.§.haequoque. 

?ra:ftari  foleat,  l.fidtto,  %.fin.ff.  vti pojfidetie.    maximc  cum  vcrba  fimplicitcr  prolata  ita 
Ixc  Cumani  cnarratio  illuftrat  ccrra  ra-    acripicndavidcanrur,  vciuriscfte&um  ha- 
rioncquarftioncm  propofiram , icd  vcrum  bcant/fiitcui,ff.deJd/ut.§.i.crgovtvitcmus 
fcopum adhuc non attingit.  Qua  dc  caut    contrariccacem, argttm.capxumtu, detefttknt, 
fa  paulo  aliccc rcm  digcrendam  puto.  Nam    U.  §.  contrariemjupr.devet.iur.enucleand.noi 
vltra  crte&us,  quos  cx  Barrolo  &  Cumano    ira  porius  modcrari  rcm  debcrc,vc  intcnrio 
tfri  retulimus,  adhuc  "f"  a'*us  obicruandus  cft.    agencis  f  falua  fic.  Idcirco  concludendo»7j 
Ecenim,fi  imagincmur,a£corem  per  rei  vin-    conftituit.coniccturis  rem  eommittcn  tJ.ara 
dicacioncmrefticucioncmnacuralispoflcf-    proponcns  cxcmplum  in  fructuario  vcl 
fionis  na&um  eflc,  non  ramcn  proprcrea    cmphyrcura,  vc  fi  quidcm  pcrirorium  6C 
efficietur,  vc  intcrdittum  vci  poflidetis,  fu-    poflcflorium  conrra  hos  moucacur,  pccico- 
pcruacuum  fic.  Eccnim  prxcipuus  huius    rium  inrclligarur  dc  nacurali  poflcflionc, 
inccrdidi  finis  cft,  vc  agcnti  fccuritatem_#    poflcirorium  de  ciuili.  Quod  li  cx  conie- 
pr.tftet  abomni  violcntia  &  rurbarionc,  L    tturis  id  apparere  ncqucar,tunc  inccrpre- 
1.  $.  cst  igitur,  tyt.fi  dtto,  §.  hsc  interdUium,    rationem  iccundum  adorem  faciendam 
cum fequent  ff.  vtipojfidct.  itcm  vt cautionem    &  cius  declararioni  ftandum ,  leg.fi quiatn* 
inccrponar  de  amplius  non  molcftando,  vc    tcnttone,ff.  de  iudiciis,  1.  in  vendittone,  §.  t.ff. 
plurimi  intclhguht  /.  vnicam,infra,vti  poffi-    de regults turit,  quod  fi  is  vicam  cum  mor- 
ifer.decuius  vcroincellcclu  fuoloco.  Hoc    tc  commucarir,  hcrcdcm  ad  dcclarario- 
prarrogariuar  pcricor  fibi  promiccerc  non    ncm  admiccendum  non  efle,  argument.l 
poccrac,  li  fola  rci  vindicacione  vfus  fuif-  Tomponim fcribit  fijrumentum,  ff.  de  rei  <oin~ 
fec.  dicat.  .  .  V\ 

Eftdcindc&aliaconfidcracio.quamfii-  CircahancBarcolicradirioncmduoin 
pracx fencenciaCumani,Cuiacit,Gouea-  concrouerfiam  vocari  iblcncquoddcfru- 
ni  &:  Fcrrcci  infinuauimus.  §  .nihi/commune,  duario  diftum  cft.  &  dcinde  quod  dc  he- 
criam  locum  habcrc ,  quamuis  de  cadcm..  redis  declararionc.  Erenim  abfurdum  vi- 
poflcflionc,  &codem  rcfpc£cu  tradetur,  detur  cum  fru&uarius  habcat  iubcac  iu| 
modo  incerrum  fic,  quis  poffidcac.quod  vcendi  fruendi,  &  propriam  aclioncm  ad 
in  caufla iurisdi£tionis,&  id  gcnus  aliis  fx-  ipfam  pofleflionem  naruralem ,  /.  natmrtU- 
piflimc  cucnirc  vidcmus,  vt  vccrquc  dc  ter,ff.deacq»iren.ve/amitt.poftJfipcrCcqucn~ 
pofleilioBC  confidar  quidcm,  camcn  quod  dam,/.  tmiufcunque, ff.de  vfufrncH.i. & tot.ff.fi 
cius  probacio  confiftac  in  ddpoficionc  cc-  vJufru&.pettv.vcladal.peruneg.C[\XQ&DTQbc~ 
ftium,  fluduatc  cogatur,  &  idep,  nc  fru-    musabilloraiem  poflcflionc  aufcrri  pofle. 


Digitized  by  Googl 


Tit  dc  edend.  L  edita.  255 

QuaiftrcomiflkuitcrpretariohcAIcxa-  hanc  rcpugnantiarn  itecohciliec,  vtpcn- 

idri ,  &:  quorundam  aliorum  tanquam  mi-  dcat  cx  conclufione  cxpcriuntis,  vt  ii  pe- 

hus  cofentanca,  adfentimut  Bartnolomxo  tat  fc  dominum  dcclarari,  &:  aduerfarium 

Socino  num.  /7.  qui  ftatuit  id  proccdcrc  fi-  ad  reftitutionem  condemnari,  tunc  id  a- 

nito  vfufru&u :  Vel  deniquc  cum  Mariano  ctionis  iurc  vcnirc ,  fed  tamcn  lata  fentcn- 

Socino  num.  29 z.  profitcri  poterimus,id  lo-  tia  ipfam  cxfccutioncm  officio  iudieis  fic- 

cum  habcrc  in  illo,quem  rructuarium  efl*  ri.  In  hanc  conciliationem  in  prxfcntia 

negcmus.        *»  inquircndumnonduxi.quod  fupereflcnr» 

17*    Circa  perfonam  +  hcredis  etiam  difte-  qux  conuenienrius  hoc  loci  cxplicanda 

ptatio  occurrit ,  quod  fecudum  doctrinam  rorent. 

gottx>l.fiquuafli0&fiplum,ff.deUg*t.i.x&-  His  §.nthilcommunes  ihtcllccbbus.cn  U- 
lis  declaratio  hcredi  non  dencgetur.quam-    clcatis,  rcliquum  cft,  vt  cum  Bartolo  ab  eo- 

uis  lucrurh  aduerfarii  impediatur,modo  rcs  dem  conftituta  *f  axiomata,quz  i  cx  ftume-  \U 

familiarisnullumdamnumfcntiat,vt  obii-  focontexit,excutiamus  ,quorumprimum 
ciunt eo  loci  Romanus  num.p.  Ufin  num.oft    eft ,  quando  quis petitorio  iudtoio  Um  tn/tttutot 

UHariu9.S0cin.numj04.qua  de caufla conlii-  fofica  poffefjorium  cum  eodem  cumulare  veitt, 

lcnda  funt  illa,  qua?  dc  hac  re  dixi  j  fuprd  un  audiendm fitf  &:  fccutus  regulam,  quam-. 

num.iS.  de  coaceruarione  aetionum  fupra  tradidi*  . 

Nam  quod  ad  praefentem  diiceptatio*  diftinctione  rcm  cxpcdit,  tacto  initio  9  rc- 

nemattinct,  ftatuo  talem  altercationcm_»  medio  f  adipifcendar pofleflionis  1  illud  c-iii 

*»*  fuperuacuam cfle,  f  cum  ceflantibus  con-  nim  cum  pctitorio  comungi  pofle,/./.$.y«/* 

iecturis  iudex  cx  officio  ad  fuam  iblicitu-  autem,  ff.quorumUgator.  conftituit,  adhibita 

dincm  reuocare  debeat,  vt  quateontra*  tamen  vnaautaltctadeclatationc. 
ria  vtdcbantur ,  cohcilict ,  vt  dictum  cft ,  &i       Prima  eft,  fi  electio  *j*ad  poiTcflorium  ad-  tii 

•  id  fcquatur,  quod  attori  magis  expedif c iu-  fpirandi  viafn  inrerfcpfifict,  t.fin,  tnfra.  dc_j 

dicabit ,  ditt.L  in  venditione>  §fin.ff  dereguL  codiciiL  f  quidam  facto  tcftamento ,  vbi  il-  »»l 

iurie.  lum  inftitucrat.qui  nohvcrfaretUtintrail- 

171    Oftcndi  prxtcrca , f  Bartolum  doccrc,  lum  graduhi,  qui  dtctJ.finaL coroprehendi- 

quod  cxfecutio  officio  iudicis  explicctur,  tur,adiccitfcdcfidcrarc  vt  valeret,  &  iure 

r>d  &:  ipfum  confirmant  Cumanus  iH>  teftamenti  j  &  iurc  codicillorum.  Si  is  cx 

mtmJ4.  K^flexand.  ibidem  num^S.Francif.  tcftamento  petict it,  vt  in  bona  defiincti  c* 

^yfretin.  num.  12.  lafon  num.  po>  ejrfiquent.poff  l.fin.  infra,  de  edtit.  diut  <_^dnan.  tolUnd  mit- 

Cynum,  Petrum,  SpecuUtorem,t^AngeUim,Ioan-  teretur,&  coghito  errorc,  vel  repullam  pa£ 

nem  Fabrums&aUosin  hanc  fententiam  iauda-  fus,  quod  teftamcntum  fbrtafie  non  efleC 

tost  AUiatus  numero quinquageftmofexto>  OUa-  omnibus  fblennitatibus  munitum.ad  fidci- 

ttan.Socin.numero  ducentefimoocJuage/imoter-  comnufli  pctitioncm  traducerevelit,  nort 

tio,  BaisL  hic  numero  vigefimofixto,  argum.  L  U*  erit  audiendus.  Contra  fi  cum  pctitioheni 

eetffJe petit.  heredit.  &  multarum  Ugum  quas  hcrcditatis  inftituiifct,  froftca  cx  codicillis 

idem  BaldushocUci  congerit.  DuTcntiunt  ta-  defideraret  mitti  in  poflcflionem.  pofito  c£ 

men in eo,quod  Alexander , Francifcus  A-  dJfi.ctinm  hoc  cafu locum  habeat,  pari  ra- 

retin.id  dicant  expediri  officio,  duod  mer-  rione  id  non  impctrabit.  Harc  videtur  efle 

cenarium  appcllant,  Alciatus  &:  Mariahus  Bartolifentcntia,cuidifertefubfcribunt  A- 

Socinus  officium  nobUe  interucnire  depra>  lcxand.  ibidem  numero  fexageftmo ,  Zofiw  nu- 

diccnt,&:Ia(bn  opinionem  fuam  comftiu-  merovigefimoficundo.Aiciatusnumeroquinqua^ 

neH\dicat,Marian.item&:fuamcommune  gefimo,OYtartanus  Socinus numero  trecentefimu 

afTcraL  Accedit quod But.ini.fipriusquamt  decimoquarto,  Coraf.2. part. num. U-  Cafirenf 

t$.ff.  de  oper.  noui  nuntiation.  id  iure  actionis  Francifi.Aretin. Cumanusjoan.ab  Imoi.dum  fi- 

cxphcari  ttadat,vtetiam  Aftgclus  fccuttL»  fte  vlla  laxationc  cum  coctnna  Bartoli 

Juoque  pugnans,  /.  argentarim,  §.cum  autem,  tranfcunt. 
\de  edendo.  Carterum  cum  Bartolus  j"  in  L       Scd  negotium  faceifitcofidcratiof  Me-  it4 

ejrex  diuer/o, ff.de  rei  vindic.§.t.  idcm  Angclus  ftochii  adtpi/cendu  poffefftonis  remedio  4.  mm. 
in  repetionc  d.%.communc>st illum  t cfcrt  Ia-        &fiquent.  dum  fecutus  W  ut cum ,  Fa- 

ibn  tbidemnum.92  (namcodexmeustalem  bium,Ferdinahdum,&:Ripam  tndt£t.§.ni- 

repeticionem  nullam  habct, )  fcipfc  lafon  htlcemmune,  Banolum  pcrftriHgiLquodu*. 
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dtfti n&c  locucus  vicicatur ,  etiam  illi  hoc  ca  conditionc  eflc,  /.  quipoma,  verfu.  Dium 

praclidii  dcncgaflb,  qui  primo  cx  tcftamcn-  qnoque  Ptm >Jf.  de mand.  tejt.  in  vcrb.cum futu- 

t o  petat  fc  hcrcdcm  dcclarari ,  &  dcindc  rum  pro(pueret,  vt  damnaretur. 
intcntet  rcmcdium, cx  dttt. l.fin. de  edui.di-        Quarto ,  quod  hanc  opinioncm  com- 

m  ^yidrian.totUnd.  vcl  fi  primo  agat  cx  diti.  mcndcttrita & multis in Jocis  infinuatare. 

Lfin. &  fortc  fuccumbens  conuolcc ad  pe-  gula; pariavidcri,quodfcnccncialatafic,& 

citionem  heredicatis,  quafi  cx  traditione  quodmcauflaconclufiointcrccflit /.j****- 

Bartoli  eo  cafu  ipfi  mos  gerendus  non  ck  uieindubitati,  infra, ad  legem  lul.  deaduieer. l.Ji 

fct.  Sed  puto  parum  circurafpc&ehax  in_,  rem,  §.finffJeeuie7ienib.  cap.  auditis>  de procu- 

Bartolum  confcrri.qui  rcfponfum  fuum,  d.  rator.  caf.  cum  dtlelim,  de  fide  infirument.  &d. 

t.finat.  Cod.  de  codictU.  limitibus  circumfcri-  cap.pafioraUe ,  de  cauff.pojfeff. & proprttt.  Bar- 

bic, quac  dura  loquatur  de  reracdiis,  qux  teli  /cntcntiam  ample&untur,  vltra  Alc- 

i    ab  ipfa  origine  aliquid  repugnanti*  ha-  xandrum  &  Iaibnem  loan.  ab  Imol  num.tz. 

bcnt,  non  poteft  Barcolus  de  his  incclli-  verjic.it em  adde  dtctit  Barioti  circa p?  imam  com- 

gi,  in  quibus  cadcm  ratio  non  inccrue-  binau$nem,Zaftm  num.Z4.  Barthoiom.Socinm 

niac.  mtm.zr.  x^ilcuttm  num.oS.  vbi  hanc  commu- 

SccundaBartolidcclaratioeft,concur-  ncm  tcftatur,Marian.Socin.»*/w.^*.  vbi 

z*$  fum  f  nonadmitti ,  fi  in  pctitorio,  in  quo  paritcr  hanc  iententiam  communcm  ap- 

reus  fc  dominum  cflc  probauit,  iam  con-  pellat: Roman.num zf.Corn.inz.part.  num.+S. 

clufum  (it,  ncdum  fi  dcpoiitioncm  iuris  cl-  Bipa  num.t44.  Ucob.Menocb.remed  adipifcend. 

nonici,quod indiftin&e,  probatum,an  non  peJfcjfton.4Jtum.>z7.<jrjcq:  Nos  quoque  hanc 

fit,proptcrcauiVar  conclufioncm  cumula-  icntctiam  potiorcmcflcduciraus,necrao- 

tionem  prohibec,  c.paftoralis,  decaujj.pojf.ejr  ucrc  putamus,  qua?  in  concrarium  allegata 

propri.  fcdcciaiccundumrigorc  iurisciuilis  func.  Namfcum  inmalitiis  non  fit  indul-  W 

fpcftemus.  Scdcumhanctraditioncmim-  gcndum>  ijnfundojS.ff.de  ra  vmdtcxap.itcet,  . 

utt  pugnet  ibidcmf  Angclus,item  Francifcus  deprebat.item  poft  cauila:  conclufionemni- 

Arctinus  num.  tz.  verfu.praterea  etiamfi  non  hil  amplius  allegari  aut  profcrri  poflir,quo 

effet.  Dcinde  Fabius  numero  110.  Rubeus  nu-  caufla  vltra  ea,  qua?  addu&a  funt,  munia- 

mero  zyz.  in  candem  fentcntiam  inclinct,  tur, authent.  tubemm,  Cod.  detudic.  cap.  cumdt- 

quod  fentcntia,quc.  in  rcm  iudicatam  crafiV  tectm>  de  fidetnftrumentor.  alicnum  a  rationc 

uit,  quid  ccrci  concincac,  non  idem  euc-  iudicari  debec,  fi  in  liminc  fcntcntiar  fc- 

niacin  conclufionc, cum  mulca  iudiceiru  rcndas  qucm  feramus  poffellionis  cauflam 

moucrc  folcant,  vel  ad  refcindendam  con-  dcducencem,quaex  pronuntiationc  prin- 

cludoncm^af.  cumbabcret,  defid.tnjirument.  cipalis  fcntcncixfinemacciperc  aut  planc 

vcldcniquchocvelillomodopronuntian-  fubmoucri  poflit.  Nccmutarc  puto,quod 

dum,  /.  eb  carmen>  §.fin.  ff.de  tefitb.  deniquc  cx  caufla  appcllationis  fcntcntia:  erfedus 

cum  hic  appellationi  adhuclocus  fit,ex  prorogari  poflir.  Nam  vc  rc&c  animad- 

qua fufpcndi  iudicium  poflic,/. i.§.fin.jf,ad  uercic  dicl.  §.  mhit ct>mmune>  Barthoiom.  So- 

Senatufconf.Turpili.i.furti> §.t. tf.de hisquinot.  cm.  hocipfum  inccrtumeft.dequotlabo-  tpi 

infam.  cap.fi i  iudic.  de  appettat.  tn  6.  &  nulla  rare  non  folcmus ,  /. z  ff.de  indtemaddiil.  §. 

folidaargumcnta,quibus  hanc  opinionem  iliud.  Infiitut.  de  rerum  dtutfton.  &  acquireni. 

rulcirc  poflit,idcm  Battolus  in  medium  ad-  ear.  domtn.  i.  non  quemadmodum,  ff.de  iudiciis. 

ducar,idcirco  Alcxand.  num.ifj.lajon  num.  Deindc  multa  pcr  appcllationis  bencfi- 

zt7 99- &fequent.  ccrtis  quibufdam  f  cx  runda-  cium  confequi  pofliimus ,  qua?  camen  ul. 

mcncisftabilirceamconancur.  prima  inftanria  impctrarc  non  folcmus. 

xn     Primo,quod  probacioncs  f  dc  dominio  Ecenim  fi  quid  probare  per  tcftcs  nedum 

poft  conclufioncm  rcm  notoriam  faciand  poft  conclufioncra,(cd  etiara  poft  publica^ 

iuxtagbffamincap.figntficauerunt,detefitbm.  tioncra velimus, noftrcvolunuci  non  ob- 

Secundo,quod  probacioncs  in  vna  cau f-  temperabicur :  authent. atqui  Jemei,  c.de pro- 

la  facianc  fidem  in  alia  incer  cafdcm  pcrfo  -  bat.  Pari  rationc  fi  poft conclufioncm  cauf- 

T\as,vtJuprai.z.b*ctit.ofiendimm.  Cx  aliqua  inftruracnca  profcrrc,  imo  fi 

Tcrcio ,  quod  ciufdcm  momcnci  vidca-  quid  quod  in  fado  confiftac  allegarc  con- 

cur  an  quis  per  fencenciam iam  condcmna-  uicuamus ,  repulfiun  fcrcmus ,  dtclo  capit. 

ai#  tus  fic,  an  f  vcro  cx  aftis  appareac,  illum  iru  cum  dtic&m,  de  fidc  mflrumcntorum,  authent 

tubcmm, 
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t,  infra,  de probat.  cum  tamen  his  in-  in  controucrfia  inftituta  fingamus  in  con- 

commocuspcr  appclhtiontsopcmmcderi  fcflbcflc,quod  rcus  de  iure  fuo  nihil  do- 

poflimus,*f/e7./. eos,  §.t.infra  de  appeliat.  l.per  cuerit,  &  hinc  poft  fententiam  iudicium 

hane,  infra  de  tempor.  appcliat.  Non  fugit  mc  poflcflbrium  moueri  quear,  caufla  non  cft, 

Mcnochium  dtd.  remed.  4.  num.  sj*.  aliam  quod  illum  operiri  iubcamus,  quo  ad  cauf- 

folutionem,  quam  ipfe  mcliorcm  eflc  de-  fst  principalis  per  icntcntiam  terminata 

^    praedicct  adfcrrc,  icd  cum  eanon  pcrti-  fit.  Planc  fi  dubium  efle  poncremus,  an 

neat  ad  expcditioncm  propo i  1 1 c  dtfHculta-  rcus  de  fuo  iure  probaifct,  nic  haud  graua- 

«.   tis  ,  fcd  duntaxat  ad  defeniioncm  Bartoli,  tc  contfariam  fentcntiam  amplecterer. 

qui  alibi  alitcr  fcniifle  vifus  cft,  non  puto  Quamuis  cnim  poft  conciuiioncm  in 

eandem  in  controucrfiam,  vcl ad incudem  caufla  ftatim  fcntcntia  fpcretur,  tamen  id 

rcuocandam.  Supereft  vt  vidcamus,an_»  perpetuum  non  eft.quod  plerumqueita 

Bartolus  facis  conliderate  diftintfionerru  comparatum  cflc  videamus,  vt  fentcntiae 

w  f  introduxcrit  intcr  ius  canonicum  &  ius  cx  ordine  cauflarum,  in  quibus  concluium 

ciuiic  eo  cafu ,  quo  reus  probandi  dominii  eft,fcrri  debeant:  qua:  res  raultum  tempo- 

onus  in  fc  non  fufccpiflet,  fcd  cx  co  abfol-  ris  cximere  folet,&  dcindc  iudicis  arbitrio 

uendus  vidcrctur,  quod  atfor  in  probando  cx  circumftantiis  &  aquitare  rem  pondc- 

dcfcciflct.  Rcpugnat  cnim  Iaion  numero  rantis  id  dcncgandum  non  videatur,  argu. 

eentefimo  decimoqutnto.  vbi  ait ,  ita  fc  contra  /.  iudtces, infra  de  iudtc.  ittm  leg.  lona  fdcs,Jf. 

omncs  tcncrc.  Acccdit  Marian.  Socin.  nu-  depofit. 


■  1 


vtgeftmofecundo , qui  idem  defcndit  ar-        Haec  de  remcdio  adipifcendx  po&f-  ""' 

gamcnt.  eap.pafioraiis,de  caujfpojf.ejrpropriet.  fionis:quarritdcmde  idemBartol./v''P'<-- 

ic  quod  in  dubio  non  fit  difrerentia  intcr  ffetur  f  de  recuperanda poficffotte,  an  koc  cafu^i 

ius  canonicum  & ciuilc  inuchenda.  Qua:  pojjejforium  extntetuaiiotntendipojft ,itavtft- 

confidcratio  co  maioris  momcnti  ccnieri  mul  cum petitorio  exerceatur?  Etconftituit  in 

«  poflct,quodipfe  Bartolus  intcr  rationcs,  dtclo §. nthti commune ,  numcro dectmo feptimo, 

quarcpoflefloriumcumpctitoriocumula-  pofle,  atquc  idem  etiam  dcfendunt  co- 

ri  pofltt,ctiam  hancin  coniilium  adhibcat,  dem  loci  A\exand.numerojexagtjimojepttmo, 

quod  poflcflbrium  plerumquc  maturius  ijtiiciatusnumerofexageJimoprimoJafonnume- 

cxpediripoflit,quampctitorium,  quodfa-  rocenteftmodecimoJexto,iJMarian.Soctn.numero 

nc  dici  non  potcrit,  (1  iam  in  pctitorio  o-  dueenteftmovigeftmo  quarto  &  eiufdem  icn- 

mnibus  allcgationibus  rcnuntiatum  fit,  tenti-cquoquevidcripofluntRaphadCu- 

vt  opcra  fohus  iudicis  defiderari  vidca-  man.Francifc.Arctin.  Ludouic.Romanus/ 

tur<  Coraf  dum  fine  reprehcniione  huius  ien- 

In  propofitadifficuttateputarim,  Bar-  tentiactranfirum  ad  alia  faciunt,  idemquc 

toli  fcntcntiam  cx  co  pracfcrcndam ,  quod  defcnduntglofla  ini.qutfundum,§.fm.ff.tit^ 

cum  ccr tum  proponimus ,  lententiam  in_»  vi  &  viarmat.&tbtdem  ^Angel.  num.  t  lacob. 

pctitorio  nullum  prariudicium  poiTeflioni  Menocb.recuperand.pojftjf.remcd.t.numerodu*  *. 

adfcrre,  praricribendum  non  fir  ipfi ,  vt  d-  centefimodectmo  tertio,  1  eltn.  tn  cap.figmficaue- 

lum  cucntum  cxfpettet,qui  ncquc  noccre*  runt inprincip.  ejrtbtdem  Panormtt.extra.  de  te* 

ncque prodcflc  poffir,  l.oliquando,jf. ad  SC.  ftibus,Cjnusinl.ordinarit,  tnfrade  rei  vindicat. 

VeDeian.  numj.Albertc.num.4. 

Necrcfragaturratio.quam  ex  Bartolo        Porro  idem Bartolus mox  fiibncttit  in 

fupra  rctulimus,cumulationemp6fleiibrii  ipfius  cfle  arbitrio,  an  petirorium  ~f~  iudi-  tJ>^ 

ex  co  pcrmiflam  vidcri,  quod  pcrfuafum  cium  fufpenderc  velit ,  an  vcro  vno  &  co- 

fir,  quem  poflcflorio  iudicio  maturius  dc-  dcm  tcmporc  vrrumquc  cxcrcere,<*-g«/j*.  /. 

fungi  poflc:  quamuis  reluctari  videatur  dc-  viseius.infra  deprobat.ttem i.itbetis,§ ftn.jf.dcs 

finttio  i.fundum,ejri fundt,jf.deexceptio.  nam  ltberal.cauff.atceduntl.fi  quis  ed  f:tnttum,infra, 

6C  alia  ratio,  qua?  propius  vrgcat,  id  cxprcf-  de  vi  pubitc.  item  cep.jigmfuauerunt,  extra,  c'c 

fiflc  intelligitur.quod  (ccundum  commu-  tefitbm,cap.paftoralU,er  cap.cum  dile£itu,de^» 

ricm  cauflTarum  curfum  rcus  non  folcat  in  caujfpofiejf  &proprtet.qviod  &  ipfum coitfir- 

fe  probandi  onus  fufcipcrc,/.ff*/  accufart^;  mant  Alciat  Alcxand.  Marian.  Socin.inlo- 

boe  titul. /.  t.La8or,infta,dt probat.  I fin.infrat  cisaiiegatii.  Scd RaphaclCuman./Wm»0- 

ierei  vwdietuMina.f.dejtrobat.  Vndc  cum  mtrodecimonono,  hanc  Bartoli  dottrinarn  e3C 
1  Y  j 
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co  indifceptationem  vocat,quod  authcnt.  priuetur  abfque  dcclaratiohc  iudicis,  con- 

qutjimet^nfra,quomod.&quand iudic.fcntent.  tr^\cg.fiquistntantam,infra,vndcvi,  fi  con- 

fcr. deb.  caucatur ,  quod  propoiitam  accio-  iungatur  cum  /.  cius, ff. de  ittrc  fifci.  Tertio. 

ncm  quis  diftcrrc  ncqucat,  fcd  pcrfcqui  co-  quod  fccundum  Arccinum  dc  hac  rc  vidca- 

gatur.  Scdrcfpondcturab  Alcxand-Alcia-  turcflc  tcxtus  inc.cHmecciefi*Sutrin*,dec*Hf 

to,  Socino.  &c.  illam  authenticam  intclli-  fojfejj.&proprtet. 

gcndam  non  cflc  quotics  cx  iufta  caufla  6C       ln  propofita  altcrcationc  ftatuo    vlti- l99 

au&orirace  ipfius  iuris  prius  iudicium  fufti-  mam  cxplicationcm  vcriorcm  cfle ,  ncquc 

nctur.cum  legcs  intcr  fc  conciliari  dc-  quidquam rcpugnare  t.vitetus,f tnfra,de^>  yoi 

beant,  & nouum  non  litvtgencri  pcr  fpc-  /w&if.cumeadcmlcxcxfcntentia  Alberici 

cicmdcrogctur,t.inttttiHre,So.Jf.deregut.tHr.  ibidcm,inprincip.  Iulii  Pacii  num.$.  Donclli 

l.nonettnouumjfdeiegib.  Quod & lpfum iru  »*;»./.  intelligcndafitdea&ionibus  praeiu- 

fpccic  confirmai c  videntui  clcm.a mic* des  dicialibus,in  quibus  iudicisofticioincum< 

caujfptf.&prtpriet.itemi.  t. cum fu*gloJf.C. de  bcre  foleat, vt  primo  inquirat  ad  ordinan-  : 

C*rbon.  cdtct.  dara  litem,quis  fine  dolo  malo  in  quafi  pot- 

Hanc  iudicii  intcrmiilionem  f  Bartolus  feflionc  libcrtatis  vcl  fcruitutis  fit/r/ra,/*. 

cocafu  vtilcm  clle  dcprardicat .  cum  quis  jf.deprtbtt.  &t.fifiitus,  S.etdemtit.l.  Titi*y2*. 

probandi onus  in aducrfimum  rciiccrc  dc-  Jffitut. motrtmon.l.  iiberis, § fin.ff.de uber.c*uf. 

cernir,vndc  rcliqui  do&orcs  eam  Bartoli  vndc  cum  feruus  ibidcm  iaterctur,  fc  cx 

mentcm  cflecolligunt,vt  ad  obtinendum  domo  Antonii  fugtflc,  vcrum  ncc  abillo 

t><  in  Dcntoriot  fufnciat,  a&orem  doccrc,  iufto  imtio,  fcd  pcr  violcntiam  dctcncum.» 

q- aduerfarius  pcr  violcntiara  fundum  efle.  declarancimperatorcs inquircndu  cf- 

a  fc  poflidcat.  fc  priusan  allegatio  lpfius  fide  vcri  nitatur, 

%97     AcceduntBartolof  RaphaelCumanus  vtindcconftitui  poflit,quis  onus  probatio- 

£/c>M^./^Ludouic.Roman.»/Mw./j.  Alciat.  nis  fufcipcrcdcbcat 

mm.do.  Iafon  num.122.  qui  etiam  allegat  ln-       Lcx  fiquis  emtionu,§ Jedh*cfuperiUu,-\in- }« 

noccntium  incap.paftoraiis,in fin.cxtr.de cauff.  fra, deprdcjcript.triginta  vel  quadragint*  annor. 

pojfejf.& propriet. itcm  AngcLi» /«*/*»». §.*w-  non  loquitur  dc  fimplici  poflcllionc,  fcd 

Imttjf.quodmet.canfiVroconhrmztiotichii'  dc  co,  qui  triginta  vcl  quadraginta  an- 

ius opinionisadducunt  i.visetut,infr.deprt-  nos  tcm  aliquam  fiue  bona  fiuc  mala  flde 

batitn.deindei.fi  quis  emtionis,§.h*edetiiit,in~  poflcdit, vc fi  pervimindedcic&us  fit,  ha- 

fr*.de prafcript.tnginiavet quadragtota  annor.  beatrei  vindicationem  £t  quamuis abfiir- 

item  d.l.liberis,§finaljf.de  iibcrai.caujf.zdmif-  dum  vidcatur,quod  hanc  a&ioncm  dcfcra- 

fafcilicctgcncrali  confidcratione.quod  is,  musilliqui  dominus  non  fit,contra/./»>r»». 

quipoflidct,  ctiam  dominus  praufumacur,  2f.ffdereivind.mzximcc\im  malafidepok 

*\.§.ttmmodum,lnfiit.deintcrdiltis.  icderic,quo  cafu  talc  auxilium  fibi  polliccri 

Aducrfantur.fc  hancBartoh.  vcl  potius  non  potcrzt,  dJ.Ji  quis  emtitnis,§.qutdjiquit, 

tpt  ^aliorumtraditioncm.dummentcm  Bar-  obfcruadumidcirco  cft,  fingularemcaium 

toliinucftigarc  conancur,  repudianc  loan.  ibidcm  proponi,  in  quo  matefidci  poflcf- 

ab  lmol.  hic  num.6.  verf.  itcm  adde  dtctts  Bar-  lor  in  odium  violcnti  cxpulforis ,  ctiam  rci 

toit ,  circ*  primam  conbtnationem ,  ^yilexander  vindicationera  habet  cotra  illum ,  quicum 

numcro  6S.  Barthohm.Stcin.  num.  *z.  UWartan.  vi  dciecit,  non  talcm  fpccialcm  vindicatio-  • 

Socin.  num.jjt.  Franctfcus  Aretin.  numero  dcci-  ncm.de qua  m  titul.dereivindic.  fcd  gcncra- 

,  motertit&decimo  quarto ,  Batdus  in  l.  vis  eitts,  \cm,vt  §.appeuamus,lnjtitde aOitnib. qucm- 

mfra,de prtbatjtum.r. &  Cyn.inl.t.  C.vbicauf-  admodum  vidcmusPublicianara a&ionem 

f*  ftatusagitaridcbeat.  Panormitanusincap.pa-  cideccrni,  qui  tamcn  dominus  non  fit,  Jf. 

Jttratu,extra,decaujfptj/e(f  &prtpriet.  numero  qu*nqu*m,  InjtitJe  *c7.  Itarcm  expcdiunt  m 

vigejimo tertio.  Objfain c*p  placutt,i6.qH*ftitJ.  dJftquisemtitnu,§.ftdh*c.infr*,deprafcript4t. 

quorum  fcntcntia  his  argumentis  potifli-  vel 40. *rmor.  Baldus num.j.  Angehis nmn. ** 

muminnititur.  Primo,quodiudcx,dcqua  &ittintclligogloflam ibittemin vetb.dijlm-l 

rc  non  cognoucrit,  quoque  pronunciarc  c7itne,dum  ait: Jedquomtdtvmdtcat  htc pr*-\ 

nequcat, l.de qu*  re,jf.deiud.  Sccundo,quod  Jcripttr  maU  fidei,  cum non fit  dominua? rcfpon- 

indcfequerctur,quod  pcrviolcntiam  rcm  det,  vintlic*t  qutntum  *d  ccrttm  perfin*mz 

aliquam  inuadcns,  ftatun  dornino  rci  fuac  vb;  notandum  cft,  gloflam  non  loqui  cb 

pouclio- 
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poFTcflorc  fimplici.fed  Jc  pfcriptorc  $o.vcl       Quadecauflaprobarenopoflumf  fen-/*j 
40.anor.idemq;Confirmantibidcm  Albe-    cenciamPauli  Cziztcn£ind.§.nihiicommune.  \ 
:tic-t»princ .Cynus  tnfrinc.Ssdyc.nu.t2. Alcx.    num.6.k\c\SLtibtd. num.S.  eiuidcm  CaftrcnfT 
loan.ab  ImoLFranc. ktcim.tnlocU(ufraaUc-    iniftne  vi.  ff.  deiudic.  Iacobi  Mcnoch./*//». 
gatu ,  &:  crcdo  Barcolu  dc  hac  rc  intcrroga-  foff.rcmcdj.num.s2t.<\\i\ au&ores  func,  quod 
.lumaliudrcfponfurumnofuiflc  ,quamuis   fi  quis  iimplicitcr  agat  contra  aliqucm,  8c 
fint,  qui  vetbis  ipfuis  aliu  fcnfum  adfcribat.   no  fatcatur aduerfarium  poflidere ,  fcd  pc- 
J9*    Circa  rctincndzpofleflionisf  rcmedm   tat  fe  declaridominum&  poflcflbrcm ,  8c 
idcm  Bartol./»  §.nthti  communcn.it.  Alex».    inhibcti  aducrfario,  nc  illum  turbct ,  poflb 
.7i.Ripa»./5#.Fran.  Arcci.».//.Ia£».//.i.Ioa.   hoccaiuhaxduoiudiciacumulari.  Nam 
ab  \mo\.n.6.verf.  itemaddecircaeandccobina-   cum  rei  vindfcatio^/ iam dtclum r#,duo  cx- 
Htnem.RaphaelCumanjt.tp.Marian.  Socin.  nu.   trcma  habear ,  vt  attor  contcndat  fcie  do- 
.332.  Coraftnpar.2.num.ot.BaldusinLordinarii.   minum.rcusauccm  poflidear,vel  refticucn- 
infraJevindic.n. 4.  Panormit.  incap.paftoralu,   di facultatcm  hzbeaxj.tnrcm.ff.de rcivtnd.L 
axtra  de  caufft  pof.ejrproprtetat.Iacob.  Menoch.  officiumff.eod.ttt.§.*quclnflitutMaclion.verf. 
rentinend.pojpjfremed.3. num.sif.poJl Rubeum,  «^«i.harctraditio  non  vidctur  cflc  admit- 
Ciaudtum  Detumjerdinand.  Itm.  Boiogon.  ejr   tcnda ,  "f  niii  quis  flatuatdubiam  efle  cauf-  3** 
multos  ahosinhanccauffamkudatos,  Dtdac.Co-   fam  pofleflionis ,  vtantea  rem  digeflimus, 
uar.variar.rcfolutMb.txap.  6. num.to.  confti-   &eum,quiipfinegotiumfaccflat,  nonfb- 
fticuuncnonprohibcricutnulationemhu-  luilludfaccicrcfpcdu  poflcflionis,fedcc-  « 
ius  incerdi&i  cum  pctitorio  iudicio  ,  Ci  de  iam  proprictatis.  Qux  fententia  videtur 
rcbus  incorporalibus  craccecur,  cum  in  his   cflc  Alctaci  dtc7.  §.  mhtl commune , numcroj. 
vindicacio  locumhabcat,quamuis  aliquis   Nam  cum  hoc  cafu  certum  aducrfarium 
in poflcflioncfic,§ .aque.Inftttut.de  aclionlet-   habeac,  idem  cx  bcnigna  interpretatione 
ftfortc,t.§fctendumff.fifcruit.vindic.  vel  ad al    probandum  cfle vidcrcrur,  quod  in  rcb.in- 
pertin.ncg.l.fen.  $.fi».    Vndccciamiiidcm,  corporahbus. 

quiferuicuccmvellibcrcatcm  aflcruntnon  H.rc  confideratio  a  nobis  in  confllium 
dencgacurinccrdi&umvtipoflidctis,  dtct.  adhibitatacicvcmulcudubiccmus  dccon- 
lfruttj.%.  Arifto.ff.fi fcruit.  vindic.  vclad  aL  clufione  Francifci  Ripar,</.§.  nihtlcommune. 
fert.neg.l.  t.§.hoctnterdtciumff.vti pojftdet.ey  numcr.  i$2.  iccm  lacobi  Menochii  rettnend. 
L ft  due.  §. item vtdeamus ,  cumfcq.  eod.  tituU.  foffeff.remedj.num.$4i.cx\{zimanti\im,  idcm 
autttens ffftfcruit.de feruttut.  eilc \ probandum  in  bcneficialib.  Quatri.  )0f 

Scd  quaeftionis  cft.cur  in  rcbus  corpo-  uiscnim  hxcinccriura  incorporalia  rcce- 
ralibus  hoc  prxfidii  poifidcncicus  dcne-  feripoflunr,tamenccrtumaduerfarium,vt 
W  getur?  f  Quain  difceptationc  ncminem   in  leruitutibusis,  qui  in  quafi  poflcflione 
ha&enus  vich  ,  qui  hanc  qua?ftioncm  cx   carum  verfarur,  non  habcc.  Poflcccameh 
profcflbaccigcric.Pucoauccmnacuramicr-   ea  coniidcrario  hanc  aflcrtioncm  tuerr, 
mcucurru,  quarvicinis  &  dcfinicisprxdiis   quod  inter  iura  incorporalia  rcfcranrur', 
dcbcri  (o\cnzyl.pccoru.§ finff.  de  fcrutt.  rnfttc.   &  pauciores  habcant,  qui  cx  iuris  definici'- 
prad.drl.quottcni,  tsff.de fcruitut.  hancdifTc-   one  (ibi  hanc  prxrogariuam  promiccere 
rcnciam  conciliaftc ,  quod  dc  rebus  corpo  -   poflinc ,  vc  fufricere  videacur  hoc  remedid 
raltbus  dici  non  poccft.in  quibus  abiiirdum   propoiito  illum  excludcrc .  qui  ex  difpofi- 
videacur,  ficum  ccrrum& dcfinicum  ad-   tione  iurisaliasadmitti  poflec  Hancde^ 
ucrfariunonhabeat.&:ipfemetinpoflcrtio-   clarationcm  fuam  Bartolus  certo  mod6 
nefit  conttaomnesaut  infinitos  dominos  limitat.  fi  quis  onus  probationis  in  fc  fu- 
dcc\2txtivc\\t,ixfficium.ffdereivindic.  Por-    fcipcre  vclit ,  quod  in  omni  petitorio  rc 
ro illud pcrpctuumt non eft.Nam  fi ahquis   quiricur ,  leg.  ctrca.  ff~.de probatton.Ug.prim*% 
cum  diframaric  quod  rcm  fui  iuris  occu-  e?  fecunda ,  ttem  leg.fruftra ,  ejrLac7or.  cad.eo- 
paflcc ,  hoc  cafu  non  prohibebitur  ex  ca-  dem  titul.  alias  confulrius  cflc  fi  fblo  poM 
pice  \cg\s dtffamarijnfra  deingen.cum  aducr-  fcflbrio  vcacurjT  commodu  inftit. de  interdicJ, 
iario  experiri ,  &  hoc  modo  confcqui,  vt  ei       Profcquendo  dcinde  hanc  maccriam 
iUentium  imponactir,  vcl fionus  probatio-   Barrolus .  ncdum  in  rebus incorporalibus» 
-jnis ln  fc  fnfccpctitJcirca.  ff.de prob.  vcdomi-   fcd etia  corporalibus  id  iuris  cfletftacuit,  )$t 
wm  dcclaictur, i, cxdtuerjo 2$-  §*t-ff-dcrd vim.  vtaftor fufpcnderc  pccicoriupofltc,  $c  poP- 
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fcflbriumiudiciumprofcqui.S*rr^ySr^/?W-  iudiciorum  ita  demum  impcdiarur.fi  ad- 

jop  bunt\  B1ldh1cr.H-2.AiartanmS0cin.num.33c.  ucrfarius  hoc  opponar,  &  abfurdum  fir, 

Ripx ntt. r< ? . Coraf.in 2 .pxrt.n.  199 . Aiet:ocb.rettn.  quod  quis  armain  lc  ipfum  moueat.  tamcn 

poJfremcd.3.n.$2$.  Pro  confirmationc  huius  exquo  in  pctitorio  prohandi  ncccflitatem 

conclufionis  Bartolus  adducit  rationcm./.  fibi  rcmitti  defidcrat,  confequens  quoquc 

ordinartt.mfradereivindic.item/.  mcerti,  m-  cft  i  vt  pofleflbrium  duntaxat  proiequa- 

frxdemterditf.  AcccdunX /.eumfundum,jfde  tur,pcr  quam  non  id  confequiturvtonus 

vi&vi  armat  .§.fin.item  cap.  pajioralu,  extra  probandi  in  aducriarium  diicclc  rciicia-  * 

decauJf.poff.ejrpropr.cap.figntficaueruntiextrJe  tur,fed  obliqua  via.  Partaenim  fecurita- 

tefitbus.  Quamuis  enim harc iuris  capitalo-  tcpofTcflionis  ,  non  crit ,  quod  aducrfari- 

cumhabeantin  rcmedio  recuperadx  pof-  umrcformidet§.  cemodum.  mjlttut.de  inter- 

fcilionis,  tameinrctincnda  pofleflioncrc-  ditf.Scd  ipiecogetutpetitotiuinftitucre.fi 

fpucnda  non  vidcntur,  cum  intcrdichim v-  aliquid  impetrarc  vclit ,  &  pct  conicquens 

ti  poflidctis  farpe.rcftitutionis  cauiTam  co-  ctiam  intcntionemiuam  lmplere,/.  qui  ac- 

tiT\C2t,(.c/am.§.fin.jfde  adq.veiam.pof &cpcnc  cufarehocttt. Etfiquis quaratquorfum pcr- 

tantum  fauotis mcreri  vidcatur  intcrdittu  tineat  fufpcniio  iudicii  pctitorii  ab ipio  a- 

rccupcrandar,  cum  hofpcs  turpius  ciicia-  clorc«b  initio  inftituti ,  refpondeo  iUam 

tur.quam  non  admittatur  c.  quemadmodum  dupiiccm  cfreclum  habcre,  vtii  quidem  in 

de  iureiurj.patrefuriojo  J.ffJchis quifuive/a/.  poficfibrio  iudicio  aftor  obtincat,  renun- 

/^/«ryi^/.EtquamuisIalbn/^/^w.r.v  t'111-  tiationis officium  fufiincar.  Quodfifuc- 

pugnadi  occafionem  quarrac ,  qumq;  argu-  cumbat ,  vt  tum  dcmum  ptoicquendo  il- 

mentis  in  contrariu  propolitis,tamcn  non  lud  idem  iudicium,rci  congrucntcs  proba- 

magni  rlegotii  fuerit ,  eadcm  ordinc  diluif-  tioncs  adferat. 

fc.  Nam  quodprimocontcndit,ipiiobiici     HxcdeiudiciiintermiiTione  rainreb.in- 

pofle ,viaquame/egiftisttbipateat, l.fimuher.  corporalib93i|corporalib. fuffecc rint,  reli- 

§fin.{f.qudmet.cauflfac7.  deindeipfum  dc  fc  quu  eiTet,vt  vnacu  Bartolo,  quibuscafib, 

queri  dcbcrc,  q>  Iuriscofulti  confiliu  fecut9  pctitorium  iudicium  cum  poflcflbrio  coa- 

non fic/ir  quidefiinauit,ejr/fgequi petitorio.ff.  ceruari  pbflit, perfequcrcmur ,  fcd  cum  iU 

iereivindic.  fuadencisvc  ab  incerdi&oini-  lud  faclum  fic  circa  cxplicationcm  cercii* 

tiumfaciamus,parum  vrgcrcvidetur.quod  quarti  &  quinti  intcttc&us,  §.»/bi/eenjmu- 

Bartolusdc  rebuscorporalibus  co  cafulo-  ncff.dcadqutr.vciemttt.pof.  opcra?  pretium 

quatur,  quo  cxpoftfa&opoiTeflionemna-  non  eftcadcm  farpius  inculcarc.  Notan*. 

£tusciTct,  velpcr  filium  aut  fcruum  igno-  dum_.  ramcn  cft,  quod  circafmem  huius 

rans rem habuiflet.  Vidcmus  cnim  vtroq;  axiomatis  Bartolus  gencralitcrdcfiniar>+ 

caiu  ipiiiuftamdcfenfionemconftare,  fc-  nunquam  cauflam  proprictatis  cum  pof  jtt 

cundum  ea,  quae  fuperius  pcrfecuti  fumus  feflionis  controuerfia  cumulari  pofle.cum 

circatcrtium  &quartum  intcllc&um  ,  ff.  poiTcflorium  cauiTam  proprietatis  annc- 

nihtlcommune_j.  In  cadcm  caufla  cft,  quod  xam  habcat.  vt m /.2 .§.quadam.fj.dcmtcrdi(f. 

tertio  proponit  ius  quxiitum  nemini  au-  quodrepugnetdefinitio.  if«ndum,rjrfundi, 

fcrri  dcberc.  Id cnim  nos  libenter ipfi  lar-  ff.deexcept.  Qua in  qua-ftionc  diftinguunc 

gicmut^fcddebucratminoremcnuntiati-  kXcxznd.hicnum.  76.  iccm  Ludouic.  Ro- 

onem  implctc ,  quod  huiusmodi  ius  rco  man.»«w.  //.referrc,  Vtrum  poiTcflbriura 

qua:fitumfuiiTct,  cum  cx  illis ,  quae  citca  priusmoueaturan  peritorium.vthictradi- 

tertiam  lc&uram  explicauimus,  euidenter  tio  Bartoli  locum  habear,  illic  vcro  refpu- 

apparearpcr  inftitutionem pctitorii iudi-  cnda fit.  Ca-rcrum Bartoli  fentcnriam in- 

cii  poflcflioni  rcnuntiatum  noncfle.  Eo-  diftinclc  vidcnturamplcdiFianc.  Arctin. 

dcm  impctu  profternentur  ctiam  tertio  itum./j.ZaCmsnumj?,  lafon num.  129.  Ma-  • 

loco  accerfica  fubfidia  cx  auchenc.  qut  fe-  rianus  Socinus«/<«?.j//.  Coraf/* part.  j.nm. 

mel,tnfra.quodquomod.  &  quanddud.fent.  pro-  97-  Ripa  numer./$c.  lacob  Mcnochiusrtf/K. 

fer.deb.  cum  au&oritatc  iuris  petitorium  fofJefj.remed.}.num.$>9.  vbi  multosinhanc 

iudicium  fuftincatur,  cc  ex  iufta  caufla,  vt  fcntcntiam  allcgat. 
fupracopieftuadehaeredifferuimus.  Scd  folutio  difficultatum  ab  illispro- 

Quincum  atgumcntumpcrfc  corruerc  poficarujabhis  peti  potcrunr,  quxa nobis 

vidctur.  Quamuis enimcumulatiohocum  fupracircahac  qftione  comcmorata  lunr. 

Quat 
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Qux  irt  fecunda  Bartoli  conclufione,  qui  antc  litem  motam  intercciTerit.quip- 

-   quamcombinationcm  vocanc,ite&certia  pe  quxrecra&ecurorfaioiudicisabique  co 

commcmorarur,  canon  multum  difficul-  quod  intcntctur  rcmcdium  ordinarium, 

tatis  habcnt ,  &  confcntiunt  pene  cum  pri-  caf.fenuU.extr.vtiitefendente.Tctxio  ,  quod 

oribus.  lcaqucahi  interprcccs  cadem  iine  fiappellans  pendcnte  appcllacioncaducr- 

norationc  vcl  nominacim  confirmant,  vt  farium  fpoliat,  videatur  renunciarcappci- 

CajlrenJjtbid.circ.fi».Atexandjtum.so.Zafinum.  lacioni ,  argttm.cap.nen  filnm  ,  de  appclL  m  6. 

Sijjrjcq.  Iajin.num.t29.  Marian.  Socin.numer.  Baldmtn  l. frajcriftio,Jufrajt  contratm  vet  v- 

339.  vbi  camc  nonihil  diftinguic  Fcrdinand.  tU.fubL  quod  propria  au&oricace  ,  fiuc  ius 

cap.f .  num.24.hann.  Boiong.in 2 .part.num.j  10.  dicendo,  vidcatur  iudicem  fprcuuTc,  Bai- 

lacab.  Menochsctm .fojfeff.  remed. j. numer.  ^f.  dus in capit.  ex farteextr.  de  refirtft,  Quarro 

etene  tft.  aliivcro  ,vt loann.ab  ImoL  Francifc.  commcndarc  hanc  fcnrenciam  vidctuc 

Aretm.  Ludoutc.  Roman.  Bartholom.  Socin.  Al-  dem.i.dccauff.foffeffiejrfrofrict.  vbitraditur, 

uett.  Rafhatl.  Cunum.  filencio  cafdcm  con-  quod  in  fpoliantis  odium  quis  antc  con- 

clufioncs  corroborarc  vidcncur.  Quadc  clufioncm  poiTic  fufpendcrc  petitorium  a 

cauifa  &  nos  in  cafdcm  inquircre  fupcrle-  fe  &:  ab  aducrfario  intcntatum  in  folo  po£ 

dcbimus,  cumquid  iuris  fic,  fi  vno&co-  fefibrio  proccdendo.  Quincopugnacpro  " 

dem  ccmporetam  petitorium  quam  pof-  hac  opinionew/»./.  dercJlttut.ftoUat.tn  a.ver- 

ieiTorium  proponacur,  colligi  cx  his  pof-  fic.fedftinciuiUb.  Sextofuffragaturdoclrina, 

lit ,  qu«e  inicio  huius  quxftionis  propofui-  fiartoli tn  Li.ffMexceft.verfiquetro  qutd fi  ex- 

x    mus.  eeftio  ,  non  prohiberi  sdiquem  cxccpci-  ; 

Quarca  Bartoii  infpccrio  iocum  habet,  oncm  dilaroriam  > ,  qux  poft  liccm  con- 

fu  cumfquis  primo  pecicoriu  ,  &  alcer  ex  in-  ccftacam  fupcruenic  proponcrc ,  cafit.  f*~ 

ccruailo  pollcflbrium  iudicium  infticuit,  fioraUe ,  de  exceft.  ejr  tbtdem  glojfi  atque  do~ 

hocenimcafuJMMW.*?.  diftinguic.ancraccc-  cloret. 

tur  dc  violcncia  quxpoft  fufccpcum iudi-  Quibus  fundamenris  ia&is non  magnx 

cium  pccitorium  lllata  fit,an  vcro.qux  prx-  difficultacis  erit  refpondifle  ad  lcgem  "f  fi ?rf{ 

ce(Terit,vtprioricafu  vtrumquc  iudicmm  cor.Jltterit.  cafit.fin.  regmuL  Etenimcxca- 

fimulagitaripoirit,nequclocusfitfufpen-  dcmlcgc  nonintclhgimus,hocab  aducr- 

fioni :  pofteriori  vcro  diftin&io  fic  adhi-  fario  defideracura  fuiflc  vc  iudiciumprius 

benda  de  qua  poftcadifpicicmus ,  allcgac  fuftincrccur,  quod  camen  fieri  dcbere  po- 

inhuius  fulcimentum  opinionisl  ji  cenfii-  ftea conftabic  Secundo,controuerfia eius 

tucritjnfrafin.regund.  Barcolo  adientiuntur  legis  nihil  communc  habere  videtur  cum 

Arctin  .nu.  t<f.  quamuis  in  contrarium  dif-  prxfenti  quxftioncibidem  cnim  non  tra- 

putct,  Iafon  nu.  130.  quiin  candcm  fcntcn-  #atur  de  rcftirutionc  rei  pcr vira  occupa- 

tiam  laudac  Raphaelem  Cuman.  &  Alcx-  tx,  fcd dc pcena, qua affici is  dcberec ,  qui 

and.  quorumhicparum  de  prxfcnci  qux-  poft  quxftioncmin  iudiciumdeiatam,  an- 

ftione  accingic,  prxtcrquftmquod»»w.^.  requam  aliquidfentcnriadccerminarecur, 

cx  racionibus  ibidcm  addu&is  in  hanc  fcn-  fiuc  rcm  alicnam  vfurpare  voluerit.  Qux 

tcnciaminclinarcvideacur,alccrvcroapcr-  res  eciam  confirmac  concrariam  opinio- 

terepugnacvcpoftcaincelligemus.  ncrrL,,  quod  factum  cius ,  quiin  contcn- 

jrj    CxterumhacBartolifconclufioncim-  tum  infticuci  iudicii  quid  noui|molitur> 

pugnancRaphaclCumanus  num.if.  ejr^o.  vcl  rem  concrouerfam  occupat ,  dctefta- 

quamuis  Iafonipfum  proBarcolo  alleget,  biliuscfle,  quam  fi  ante  iudicium  id  fc> 

Zafiuanum.12.  ^Alciat.nu.62. CMarian.  Socin.  CifleC 

*    num.242.Didac.C0uarr.varidr.reJ0t.iib. t.caf.  Quodfivero  agatur  dc  violcntia ,  quar 

$14  rfjtM.y.verfiegovcroinhacdi/putatione.Prof  antc  lufceprum  iudicium  pctitorium  co- 

hac  fentcnria  contraria  multa  confidcrari  mifla  fit,  &  reus  fuo  iure  difllmulato  litem 

poftunc Primoquoddcfinirio  \cgis,fiquii  inprincipali  caufla  conteftetur ,  an  tunc 

Jundum,infradevifubiic, ejrfriuat, gcncrali-  poflcfiorium  iudicium  inftituerepoflit',  i- 

ccr  conccpca  fic,cam  ancc  hcem,  quam  poft  ca  vc  profccucio  pccicorii  in  exicum  poflct 

licemconccftacamintclligipoftic  Secun-  foriiiudiciidiffcratur,  non  immcrico  quis 

do ,  quod fpoliacio poft  liccmconceftacam  dubicaucric  £tBartolusquide/M</. §.nihil 

fa&a,  multo  odiofior  elTc  vidcatur ,  <£uam  commune.nu.23.  conilicuit locum fnon  cilc  gti 

:  1 
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.  262  Cottimcnt.  Petri Gilkerin  ad  Lib.  II  Cod, 

^amait,  aut  refponditin  petitoriofepof-  deducatur,  hax  cxccpnoinrelligaturpoft 

fidcre ,  & nullo  modo  agere poterit,  ne fe-  litem contcftatam  fuperuenire, l.2.fnpr*, de 

cum  pugnarc  vidcatur,/./.C.  defurt.  aut  in-  tonfort.  eimdMt.  Secundo  quod  id  videatuf 

tcrrogatus  non  fuit  vtrum  pouiderct ,  tum  cuinccrc  c\cm.vnica.decauJJ.poft.ejr propr. cui 

quidcm  moiicri  pofTc  iudicium  pofleflb-  Iafon  ncgat  vlla  rationc  refpondcri  pof- 

rium ,  non  tamcn  proptcrea  a  pctkorio  fu-  fc.  Tcrtio,quod  idcm  colligatur ex  captt.  «r 

l^/pcrfedendum.^fcddcvtraque  quaeftionc  conqueftione.extra,d.  rejlit.  ftoltat.  QuartOj 

vtroquc,  rempore  cognofccndum.  Bartolo  quod  abfurdufn  lit  rco  non  permitri,quod 

adftipulantur  Roman.mv.  20. &*t.  Arctin.  aitori  X\cct,contrz\cgcm  ftondebct.ff.dcreg. 

num.  16.  verftc.cenftderandoditigentius ,  Alex-  iur.  atquin  attoripcrmittitur ,  vt  poft  in- 

VLn&numJs.  Raphacl  Cuman.»*w.  23.  ver-  tentatum  a  fe  pctitorium,  poflit  illud  iudi- 

ftcJtcmhabetis  invltimodiclo,  malc  propar-  ciumCuCncndcrccap.pafloratis.de  cauJfpojJ.& 

tc  aducrfa  a  Iafonc  &: Alciato  adductus.Za-  propr. 

fiusww/w.j/.Claudius  num.tf.  Ripaw/ww.  16 t.       His  tamcnargumcntist  non  exiftima-  ;»1 

vbi  hanc  fcntcntiam  communem  tcftatur,  rhus  tantum  dcfcrendum,quin  Bartoli  fcn- 

vt  ctiam  racit  Iafon  n.  /y/.quamuis  ipfe  dif-  tcntiam  potiorcm  ducamus:  vndc  quod  ad 

fentiat.idc  quoqj  fentirc  vidctur  Mcnoch.  primum  argumcntum  attinet,  illudadhi- 

udiptfpoJfr'emed.4..nu.)44.  Didac.  Couar.r*-  bita  diftinchonc  refellcndum  ftatuimus,vc 

riar.reJo/ut.iib.t.c.  if.n.14.  verf.quodjifpoltatio,  interiit,  vtrum  qtiis  ex  fafto  fuo  nancifca- 

Specul.  in tit.depetit.  cr poJJ'.§.(ctcndum  verf  tur  cxceptionem  dilatoriam  an  vero  cx  fa- 

fidpone.  hnton.dcButr Jncapxumdilcd/tts, de  ftoaduerfarii.  Namfi cxfactofuo,|hoci-^ 

orain.cognit.  pfi  non  Cufirzgzbitur, L*.§.numerum.ff.deex- 

Rationcsautcm,quib.  addu&ihocpro-  cufdcindc  quodinipfius  potcftate  ruerir» 

31S huntiafle vidcntur.fubiicio: Primo, quodf  hoc rcmcdium maturius  iufcipcrc.vtjipr* 

haec  cxceptio  vidcatur  cflc  dilatoria ,  quac  dichmcft,  praetcrca  quod ex  quo  aducrfiri- 

ante  acccptum  iudicium  proponidcbeat,  uspetitorioexperiricttperit.ftatimlocum 

LJin.infr.de  cxcept,  Secundo,  quodcumin  hibucrit  cxccptio,cap.2.extradcordi».ceoni/. 

potcftateipfius  wcrirhuicprxrogatiuaelo-  Scrupulus  fecundo  "f*  loco  motus  fatis  vr-  *i4t 

$19  cum  facerc ,  t  fi  antc  litcm  cotcftatam  hoc  gcrct,fi  Pontifex  generaliter  fermone' con* 

dcfideraflcr,  quod  poftca  audicndus  non-»  cipcret,  fed  cum  mentioncm  faciat  dc  be- 

vidcatur,  tanquam  tacitc  renuntiaflet,<Mg.  nericialibus ,  non  potcritid ,  quod  mrcfin- 

L.quipote/l.JfdereguLiur.item  Lt.$.  qui Jubcon-  gulari  in  his  rcceptu  vidcatur,  ad  alia  tras- 

ditione.ff.fi  quis  omijfx  caujfa  teftamenti,item  LJi  tcrri.Didac.Couarr.  variar.  refilut.  lib.  r.  cap.ti* 

quitheresinftituatur.ff.dehcred.in/litut.  Tcr-  num.13.d-t4.  Obiccm  tcrtio loco aflurgcn- 

jmio.quodantelitemconteftatam  f  poflit  tem  firmiorcmefTecxpcrimur.quamvtfi- 

confcflioncm  cxprcfTamveltacitam,  qua:  ncmultolaborccu  qmsamoliri  poflit.  Pof- 

indcnafci  videatur.quod  pctitorium iudi-  fcttnmcnhicillaconfideratio  nonnihilrc- 

cium  accipiendo  videatur  agnofcerc  Cc  fugiipracftarc,  quodfacilius  rollatur  illud 

pofleflorem ,  reuocarc,£ isquije  obtuIit.ff.de  ius,quod fafto  noftro  quarfirum  alicui  eft, 

reivtnd.    Quarto ,  quod  hanc  cnuntiatio-  quam  quod  cx  fatto  fuo  confecutus  fit,*rjj. 

ncm  vidcatur aflcrerc  cj.extr.  de reftitut.(po-  Ixum hi.f. piane.ff.de  tranfafttonJtcm LftnJnJr. 

liat.  vbi  is  ,  qui  patitur  aduerfarium  pcti-  depaft.cenuent.intervir.ejrvxor. 
torium  iudicium  inftitucrc,vidctur  fibi  ipfi       Scd  hxc  proccdunt  fi  ratione  vnius  iuria 

prariudicare.  vel  pofleflionis  quxftio  agitetur.  Quodfi 

»21    ContrarixfcntcnriaTafTertorcstfuntl-  vcrodiuerfist  rcfpe&ib.ifludfiar,vciutiq,  J4 

mo\.d.§.nihiicommune,num.  7.  Bartholom.So-  a&or  rcm  vindicct  tanquam  a  rco ciuilitcr 

ein.num.tS.  Cafirenfnum.S.  vbi  commcmo-  poflcflam.rcusmtcrdi&oagat,  quodnatu- 

rat,fehancqua:ftioncmhabuiflc  in  caufla  ralem  pofleflionc  a&or  inrerucrtifTer,  hic 

admodum  ardua,  ^Alciat.  num.  64.  CMtrian.  &  iam  vtrumq-,  iudicium  ram  petitorium , 

Secin.mtmer.34/Jafinnum.  13S.  C0raf.num.33.  quam  pofleflbrium  exercendum  eflc ,  ncqj 

Vintent.HercuUn.mm.  10S.  Panermitan.  incap.  pctitorium  fuftincri  au&or  cft  Bartholus  i» 

paftoralis,  num  34.  extra  de  caujf.pojfejf.  ejrpro-  d.§.nihil commune.LnaturaLiter.ft.de  adquir.vei 

priet.numer.34.Moucntur  autcm ,  cjuod,  cx  amit.poJ/effn.2j.idcmq;  dcfendit  Iaf  nu.  134. 

1    quo  pcr  modum  a&ionis  rcs  in  iudicium  vbiin  hacfencentiaallcgaclmol.  Ludouic 

Rc- 
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Tit.  dc  edcnd.  I.  edita.  2<jj 

Roman.&r  Alcxand.qui  tamen  nominatim  duo  pcr  hoc  ctiam  probant  traditioncm 

dchac  quxftioncnonloquuncur,fcdcxeo  ipiius  Caftrcnfis  in  Lfi  devi.ff.de  iudtc.  qui 

Barcoli  lcnccnciam  comprobarc  nifi  lunc,  cxiftimauic.fufficcrcad  cumulandumpoi- 

quod candem reprchcndaut Zalius  nu.  zj.  fcflbrium  fatis  cflc  quod  quis  contcndac 

trancifc.  Areun.w*./tf.quarnuisinconcra-  fc  dcclarari  dominum  &  pofleflbrem  rci 

riummorciuodifpur.ee  Marian.  Socin.»*.  conrroucrfx. 

344.  qui  additdoctorcs  cum  Bartoloma-       Quodcum  itafc  habcat  in  pcrfona  v- 

giscoramuniccccranfirc,/^*./;*  idque  nius ,  per  confcqucns  non  cflc  rcfpuen- 

dcfcndunc  argumcnco  corum ,  qu*  citca  dum  in  duorum  pcrfona.    Qua  in  difcc- 

quincumincclicchim§. mhtlcommune,dixi-  ptacioneilIarepccedacflccenieo,qux  fu- 

mus.  Diflenciunc  f  autcm  Raphacl  Cu-  praexpofuimus.  Porro  Iafon/w  num.  tst. 

mznusnumer.22.cjrJeq.irtd.§.nihitcommunef  Zafius  numero?o.  Francifc.  Aretin.  numt- 

Aleu.n.64.ap\  non  contcncnda  fuar  aflcrti-  ro  17.  fimpliciter  Bartoli  cradicioncm  con- 

cionis  fundamcnda  conftituiifc  vidcntur,  firmant.Sed  tamen  cxiftimo  tum  hos ,  cum 

quod  icihccc  fufpcnfio  iudicio  non  rcpu-  etiam  Barcolum-f  intcrrogatos ,  ncgatu  1** 

gnancix  horum  rcmediorum,  fcd  naturx  ros  non  fuiflc  ,  quin  hxc  ipia  propofitio  . 

&c  priuilcgio  intcrdictxrccupcrandx  pof-  illas  dcclarationes  admittat ,  quas  priori- 

iclIionisdebcatacccptofcrii,</././y»*frf</>2  bus  thedbus  Bartolus  adfcripiit  ,  modo 

Jundum.i/fradevipubt.&priuat.cydjd.capu.  congruentcr  applicari  queant.  Prxccr- 

ftrntficauerunt. extr.de tefttb.  Sccundo,  quod  ca  obicruandum  cft  ,  ne  hxc  Bartoli  gc- 

<lchacrevidcanturcfleccxcuscxprcfli,qui  ncralis  definitio  nobis  ccmcrc  imponac, 

non  diftinguanc, cepit.cumditecfus,  extrade  dum  incclligi  poflcc  ncdum  dc  incerdicto 

crd.  coinit.  r7cfi4xod.tit.c4p.itemJiquis.dere-  rccincndx  pofleflionis  ,  dc  quo  Barcolu* 

jlitut.fyol.  duntaxac  loqui  videcur,  fcd  cciam  dein- 

Poft  hxc  Barcolus  ahaquxdam  propo-  terdidis  adipifcendx&recuperandxpo£ 

nic  dc  intcrdittoadipifccndx  pofleflionis  fcflionis,  vtretfc  hie  ammaduertii  *JM&rian. 

&  retincndx.   Scd  cum  parum  difficulra-  Satn.  Poflit  tamcn  non  inconiiderate  hxc 

tishabcant ,  eademomirto ,  quemadmo-  thdis  gcncralitcr  accipi  dcomni  intcrdi- 

dum&  illa,  qux  inquintathcli ,  cum  v-  do  poflcflbrio,  cocafu,quoquiscommo- 

nusprimopcticorium  proponit,  alter  vc-  dum  poilcflionis  fibi  adlcribcrc  vcllct  in 

ro  pofleilbrium.  item  in  fcxraconcluiionc,  transtercndo  onerc  probacionis  in  aducr- 

cum  vnus  petitorium  &  altcr  poifcflb-  farium.jT-  ccnmodum.injtit.  de  tntercucl.  nd~ 

rium  ludicium  inftituunt  ,  commcmo-  miflavltcrioriinccrpreracioncquamfupra 

ranmr.quippc  qux ,  vt  tam  antea  d.xi ,  cx-  pcrfccutus  fum. 

plicationem  facilcm  habcant,  maximcil-        Circa  hanc  Bartoli  doc-rrinam ,  quam 

luftrataanoftro  Zafio.  ptoinfigniparccexcuflimu»,&,quancum, 

Quod  vcro idcm Bai tolus nv.20  in fcpti-  in  nol  is  fuit ,  iliuftrauimus ,  moucntur  a 

$27  ma  &  vltima  concluiionc au&or  cft ,  f  li  v-  noftris  intcrprctibus  quxdam  difficulta- 

terquc  &pccicocium  &poflcflbriu  moue-  ces&  quxftiones.  EcenimRomanus**/». 

ancquod  cunc  fecundum  omnes  racione  14-  concendic,  Bartolum etiam completti 

contrarictacis,  &  rationeordinisiudiciarii  debuific  quid  iuris  eflec  in  multis  f  poi- 320 

poflcflbriumpr^ccdcredcbcac  /.i.§.^f4*-  feflbriis  iuaiciis ,  vt  fiproponacur  iudici- 

ttminterdUHm.fl.vtipOjftd.Lin4erlitig4torcs.ff.  um  adipifcendx  &  rccupcrandx  poffcf- 

detudiciitjjncertijnfradeinterdtct.  id  fcrupu-  iionis ,  dcqua  idcm  num.16  e?  17.  fciljccc  fi  a 

locarcrcnonvidccur.QuamuisenimAlcx.  diuerfis  parcibus  hxc  moucantur,quod&  , 

nJo.idcm  proficcacur,camcnaddicillamo-  ipfumquoquc  facii  Marianus  Socinus//>/- 

derationem,  aliud  obtinerc  fi  diucrfis  re-  demnum.isp.&feq.dc  qua  rectiamCaftrenf 

fpc&ibus  hxc  mdicia  agicccur.  Cuman.au-  fnftLyf.vtdttur  dictndnm ,  ttbr.  2.  Ttraquell. 

tem »*.if.plcnius hanc  rcm  dcclarar.quod  intrati.mortuuivin» pofrJJtonem  defirt.  4.  de~ 

fcilicct quibus cafibus  vnus & idem hxc iu-  clar.  j.  iMenoch.adtptJc.poJJeJJ.remed. 4. numt- 

dicia  cumularc  potcft ,  in  illis  diucrfi  id  fa  -  ro$oz.  item  remedfccund.numero  to$.  ey  107.  v- 

ccre  non  prohibcancur.  Idcm  dctendunc  bi  oftcndic  ,  illud  diuerfis  rcfpcclibus  fieri 

ct\zmk\c\7it.n.64.verftcfubitcitB4rtctuj  fttt-  poflc,  quo  eriamle&orembreuitatiscavk 

demtempore.  itcm  Marian.  Socin.  »*.#  .f.qui  u  rciicio. 
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2d4  Comment.  Petr.Gilkenii  ad  L  ib.  I  I.Cod. 

Dcfun&us  tam  prolixa  pccicorii  &  pof-  Vndc  pro  conciliacionc  huius  Controuer- 

feflbri  iudicii  explicacionc  Barcolus  ccrcas  fia?  non  incommodc  dici  poteft ,  Barcoli 

quxftioncs, qu.c  ad  illuftratione huius ma-  traditionem  locum  haberc  in  cafibus  ,  in 

ccnar  pcrtincanc,pcrfcquitur,quarum  prsc-  quibus  leges  aperteteftantur,cle£rioncius 

j]o  cipuacft;  quedcum muitafint reguU,\ qustcu-  alterius aCtionis  fubmoucri,  vtm  dJ.fin.de 

multttonem  imprdunt , rrferat ,  antttudipfom-  todtttU.  quar  &  ipia  cauflam  rcpugnantiae 

refiattan  vero  partis  oppofittonc  opue  fit  ?  Ec  coniunccam  habcc. 

///concludicwm.^.quodiirarioncfordinis       Quae  confiderario  cciamcfricicvcpro- 

duncaxaccoarccruacio  impedirecur,  vrru-  banda  (icdocrrina  ciufdcm  Barcoli  cenfti- 

quc  iudicium  nihil  moucncc  aduerfario  cucncis,quodfi*}"quis  conrrariaincodem  334 

cxcrceripofl*e.Bartoloadftipulantur  Alex.  iudiciojpponacquodiudcx  cx  ofTicioiuo 

ibtdjt. 91.  loa.ab  lmo/.n.f.Fran.Lsfretm.  n.  tt.  calcm hbellum  rciiccrc poflit,*  i.ff.  dc  offic. 

Zaftus  num.  y.  Romanus  num.  2$.  vbigenc-  Mffeff.cum  quiadhuncmodum  dbi  aducr- 

ralitcr  Bartolidoctrinam  lafort  num .t6t  ap-  fctunfcipfumquoqueexcludat,/./.^^^ 

probat,&:  Raphael  Cuman.»*/»../  4.  Alciar.  alius.ff.quand.  apptti.fit.  tap.  fotttttudtrtm ,  de 

num.66.  Macianus  Socin.»*w.^/.  vbi  reprc-  appetl.  l.vbt  repugnantta  ff.de regut.tur.  I. 1.  tnfra 

hcndit  Arccinum,  &  oftcndic ,  hoc  cafu  defurt.  Quod  iiautem  iudex  itcm  &  parj 

non  cfledifrlrentiam  intcriuscanonicum  iplaad  talcm  hbclli  cdirioncm  conniuen- 

&ciuile,additaccrtadiftinctione,  Rtpanu.  dof  nihiloppofucrinc,&  in proiccutionc//; 

1g9.Rubeusnum.t2c.se  multialiirclatia  Iaco-  cauflxaccorhocviciinonfuftulerir,aducr- 

boMcnochio adtptfccnd.poffefi.remed.4.num.  lampartemabfolucndacflc.  Qrodfivcro 

/^.allegac in dcfenlioncm  huius  fcnccr ciac  accor  fccuradeclaracioncq, cracconcraric- 

tftmanctptum §.  t. tynotatatbidem.ff.de  cuicl.  ras,Jubmouerit  colcrari iudiciu poflc ,  f  & t$4 

itemt.2jnfr.commun.dtuid.ejrcttp.  cumdtlcclus.  fuj?  propofica  attione  pronunriandum,*;^. 

extr.de ordin.cognit.  Li.tf.quiautemffquorumtcgatoru.bzrtoliicn'  . 

33*    Qjpdfivcro^dcfinicio/./»w^we£/»»-  ccnccnciaquoad  primum  mcmbruappro- 

di.ff.  de  exeept.  cumulacioni  inccrccdcrct ,  banc  Ioa n.a b  Jmol./§. nthilcm.muneK  9.  l«f 

hoc  cafu  Bartolus  idcm  probandum  cflc  nu.t6o.Atcx.n.72.Alctat.r.6S.Mar.Sottn.n  36S. 

confticuicquodcxiftimcc  hoc  ipfum  facis  />*w.^rr//.»..^.idcmt2men  Francifc.»*.a/. 

apparcreexlcgibusiamdciignacis,  cuiad-  nccnciiTo.ab  Jmoi.Iafon,Socin.iun:orvl- 

iicitXcgcmgevcralitereodemtitul.  idcmquo-  cimum  membru  in  difcepraticnc  vocanc. 

que fenrirc videncur  Alcxand.  iccm  alii do-  Eccnim  cum  fcncencia  pecicicni  coformis 

ftoresanobisallcgaci.  Porro  n  electionis  cttcdcbcAtJ.vtfundus.ff.comm.dit/id./fnjn- 

#/ratio  j*hancfacultttcmprxcidcrcc.diilm-  fra di fiJticcmm.hercdtt.  & parialint  r.cnefle 

ctione  propolicam  quxftioncm  compo-  libeilum,  vel  eum  mteicedere  qui  ratio- 

ncndam  pucacvc  incccfic,  an  vno  fic  co-  nc  concrarietatisnulliusfic mcmCti,dic7J. 

dcmtcmpore  proponanruc.  Nam  & cun«  repugnantia.ff.  de  rcguUur.  pcr  ccnfcqucns 

poftulacionem  aducrlarii ,  vc  iudexhuius-  quoquc  huiusmodi  fcncenciam  iiritamfb- 

modi  inccnrioncm  rciiciac,  neccllariam  re.  Scd  profdefcnfioneBarroliob/cruan  jj7 

ducic,  ar^.l.  1.  §.  qntaautemff.quorumtegato-  dum  cft,inccreiTcvcrumancclitcm  ccncc- 

t      rnmj.fin.de annal.  except.ejrl.fin.commun.de  ftacamquis  vnam  cxconcrariis  scticnibus 

legat.  Quod  fi  vero  cx  mrcruallo  propo-  clegcric,&  icalibclloiuo  ccrrrro  Jcirnrm 

nancur,  uidiccm  cx  rtficio  cundcm  rcpcl-  dedcrir,andemumid  poftcarcncari  carpe- 

lcrc  poile,  quod  pnmam  a&ioncm  infti-  rit.  Priori  cafu  non  animaduerto,  quarc 

cueruiofibi  viam  ad  rcliquam  inccrfcpfif-  hancfaculcaccmipfidcncgemus,  vtlxdita 

fcincclligacur,/^./«^,.<^f«<//«^.Hanc Bar-  fupradeedend.ejr  i.t.deiit.tonttfi.  Sccundoca- 

tolicradicioncm  probanc  Iafon  numer.ts/.  fu  intereflc  puramus,  an  cogniro  crrorc 

Zafiushicnum.40.  Atciat.num.66.  Marian.  So-  fiio,  &  clcclione  fa^a  licis  conccftacioncm 

finusnumjgf.  &feq.  Scd  camen  hxc  cra-  fupcr  libcllo  ad  hunc  modum  reformaco 

diciodifHculcacc  noncarcc,  vcapparcccx  renouari  curarir ,  anid  minimcfcccric.vc 

i.refiriptum.§.fipac7off.depacJ.ttem/.ficumex-  hic  abfolucio locu habeat,  cu iudicium  fi- 

teptione.§.eumqui.ffquodmet.tauf/.  nonfoium.  nc  licis contcftationc  proccdcrc  ncqucat, 

ffde  retvindte.  quas  legcs  t anquam  contra  -  /.  /.  fupra  de  tit.  eentefi.  illic  vero  aliud  pro- 

rias  obiicit Francifc  Arctin.  num.  19.  &  20.  bandum fit,cu  licis coceftaciofuperhbclJo 

qui 
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♦      •  •  • 

Ti  t.  dc  Edehdo.  1.  edita.' 

Vjut  ex  cauiTa  rcpugnanti*  n ull  us  fir ,  non  ferat,ideni  quoque  probahdura  effc  vidc- 

prohiheac  quo  minus  quisnouumiudiciu  rcrur.qucmadmodum  etiam  illud  reipu* 

moucrc  poflu ,  v  t  oftendimus  in  cxplicatio-  cndum  n o n  eifet  eo  cafu,  quo adio  fubie- 

ned.t eebtufupr.de  edendo.  qucns  pendentc  pribri  iudicio  nondum 

Hactenus intdlcximus,  qua  Jo  aduerfa-  nataprohoneretur»  Cuius  rei  exemplura, 

riononopponente,iudicia,qu£exdiuerfis  con(rituitLudobic.Roman.r#^.;^.<c«r- 

.   caulfis  cumulari  non  poflunt,  tolerari  fo-  fictntvnkeurnminperfintt  ipfim,quirem  hy- 

lec.  Occurrit  dcinde no  improbabilix  cau-  pothecurism  poffidebat ,  ab  aho,tcdemquedebi- 

rela,  ex  qua  mulci  intcrpretum  nos  hanc  tore  obligdtom,  contcndens,ante  cxcuffio- 

prohibitioncm  crTugere  potfi:  coftituunt  :  nem  pnncipalis  debitoris  talem  aftionem 

33»  velutifiquisfubconditionethzcipiaiudi-  nonnatam,iurisautctha^crtiu*imiefre,ne- 

aaconiungar.IlludenimfieripoiTeinnuic  mincmTinc  actionc  cxpcrin  pofle, 

glolfa  in /. quidcmoffic.ff.dcmofJit.ttfi*ment.  ptlU.%.vide*mw.ffMntgot.geft.Lquotiens. §.fi 

arg.ciuscexcus,quo  ctiam  rererri  poflunc  tempondt.ff.de  udminifir.  tutor.  £a quoque 

lconJudores.  C.tocut.irjrt.Honubsrcsnfr.vnde  confiderationeadhibita,quod  de  iure  tu- 

vUficumcxeeptione.§.tnhic.&%.hkc*£iio.ff.  turoiudicium  tffe  non  pottit,t.nonqHcmsd. 

quodmet.ckufft.fin.tnfr.dcexerc.oclton.  &  pro  moiumf.de  iudiciir. 

regula  cradunc  Alciat.  ('.  deeden do  dl.edttt.       In  hac  diujdcntium  contToucriia  nor\ 

itu.io2.fir Cgflrenfibid.Atberic.num.iS.  Iaion  puto,quid certi pronuntiari poflc,  fcd  fty. 

nu.32.  qui  inhancfcntentiam  allcgatgloi-  lo&  confuetudini  curiarum  bene  inftiru- 

iimjnc.R*in*ldwtCynumyAngel.(ir*lt6s.Vhi-  tarum  rem  committcndara,  qua  deficien- 

lipp.Dccim  nu.7/.  idcra  quoq;,  admitcit  Pur-  te ftatucrcm  intereile ,  an  <\ms  i u ftam  hi- 

purat.i£ft/.ff..?i4.firationcordinisconcur-  beatcauITara  ad  hanc  cautelam  confugi- 

fusimpcdiatur,dcaliisenimcaiib.dubitat.  cndi,  vcluci  quoi  cx  fa&o  aducrfarii  ih» 

Accedic,<|»Iafonprofitcatur  nos  hocmo-  certusfir.  Quidcnim,vtcxcmploMcn6- 

doc6lccuturos>vtIeges cumulationc acri-  chiivrar,tfii>,quipctitfehbrcdcmdccla-54b 

onum  imjJcdicntcs vcrbis  impofitat vidca.  rari  cx  tcitamciuo,  &  in  poiTeflioncm mit- 

turnorcbus.  Eiquidem,vthocftatuamus  ti,vclfi  tcftarocncumnullum  ciTet,auc  cX 

proccdeteihrcliquiscafibus,icalane»an  cu  caufla  hon  (uhfifterec,  id  fieri  ab  ihcefta- 

^9  repugnahtiaf coaceruationcm imptdit,id  to defiderat racto ad ucriani,qui  tcftaraeri- 

quoq;  prdbare  dcbeam  us.  fatiscontroucr-  tum  fupprimar,  in  quo  fe  fcripcum  herc- 

iumc(r.EtcnimBolong./»/^//*.i»./tf<f.ft-  dem intellcxcrar,dubiusfir,noh  animad- 

Un.tn  c.figntfieanttb.n  »  ;J,t/J  in  t.quo  tcmpore.  uertO,  quare  ipfiuS  COnclufionem  improl 

n.s.Cderefianintcg.  concedunt,huiufniodi  bare  velimu»,fi  futurum  fit,  vc  longv  tcm- 

intentioneptoccdere.  Petomcrcfticuiad  poris  fpatib  in  inccrto  verictur.  Qua  do 

teropus,  &  cumrcftitutusruerocx  tucpro  caukTa  ctiam  cxiftimarem,  hercdicatetri 

vtex nunc  pc to  mc declarari domihum, &  hocmbdb  agnofci  poflc ,  quamuis  adicio 

rcmmihirefticui.vndcvidercturcorufcn-  hercditatis  intcr  illos  actus  rcccnlcatur , 

tenria  cfle,quod  caufla  rcpugnantiar  talcm  quiiub  cohditiohe  eiplicari  hoh  poiTint ; 

cautcIamihbiberenonpoiTit.Scdhacopi-  Hinc  videraus  alternatiuam  petitioherri 

nionerh/cfcllit  M e noch .  udipifc.pdffejf.re-  libclii  J  qui  alias  rciici  folct ,  /. Prntor  ctti- 

med.4.n.]4i.  nftedensin  hoccxcmplonul-  xtt.  %.ejuod autcm.ff.tll inimr.  & l.-vbt iutem. 

lam  effe  concrarietateHt  i  aliud^ue  diceni  §.  qui  tUudttut tOmd.ff.de txrbor. oblxgotio*.  ta- 

durr» eirc.fi  quisicaintcndat,peto mc mitti  menih multis  caulfis ,  ih  quibus  rcgulari- 

iri  polTciTionem  cx  tcftarriento,  hc  fi  non  tcrcumulatioiocum  hbh  haberet;ftdmic- 

con ftat  i  me  fcriptum  hcrcdcm ,  peto  me  xi^TUncifcx^irci. ind%. nihil communc. nnnti 

hcredcm  ab intcftatb  dc clarar i.  Nejgat ita^  22.  ^Angel. in  t. PupwtMhus.  §./ quii  irritnm: 

due  Menbchiiis,  hunc  ita  concludcntetri  ff.  de  wtjfic:  teftoment.  trgnm.eim  text.gtofii 

fetendum  e flc.  Porro  quamuis  Pu rp u ra-  tn cop.AbBuie,  in t/trb. demmii. cxtra. dcre iu+ 

tus au&or tlt in  h is ,qu x  ordinis  ratio ne  cu -•  dic.  Vndc  colligimus ,  valere  huiuimodt 

mulari  non  porfunr,  hanc  caiicelam  procc-  hbellum ,  qviod  quis  petac  rem  iure  do- 

dere,& in  ea cauQa rc cenfeat ur  p o flefld r i -  minii j  vc I quafi, modb q uis  incertus  fic,ad 

um&pctitoriumiudicium,tamcrtfiratio-  audor  ipfius  dominus  fuerit,  an  minus, 

hc  rcpugn a ti x  inccrdi £kum  rc tincnda:  pof-  Fe/tn.tn  ctpit. cum  contingMt. nnm. 9.  SpecuUt. 

fcffionis  iocictatem  iudicii  petitoni  nori  titui.de  obbgsa.  drjclnt.  %.fequitur.  mmifti 
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Ani.GitlMb.t.ohftrn»t.62.nu^&feq^b\  id  LIuftUnl.cT. 
multtsexemplisiUuftret.Nccobftat,quod 

hocmodofuturumvideatur,vrlege$,quc  J>vmmariA. 

cum«lat»oncmctttiscafibusinbibfr,fru-  '  F,fittmm*/rL<prtmUgtis,nfir*Z}*mtft. 

ftraroerabranasoccdparcvideantur.ldc-  *  ^»^«r^*«r««««««^- 

nim.fircmrcaafarioncpcrpcndcrcvclt.  ,  t^itamlJujf^n^^m^nmm^ 
mus,ncgamus,cum  iuftamcauUam,vc»u-  tttrefifit. 

ti  quod  raftum  adueriarii,vel  natura  nego*  ^  -       "  iniftrumc*. 

U»incCrt»p<t.tSnllocumpr*bcatex,ga.  KtagvclraCI'onc$cdac>adfundarncntaa. 

5+i  mus,t&»on  abfurdum  ficquod  lcxgo  aionis itadc fttmgda.diiierlain cauflam eflfe 

nera1«sabal,amterprctat,oncm  rcc,p,ac,  aaoni>  dfu|cicndadcfcBfioncmrc$, 

Luonestnonnmf.de  ttgtb.rd^c  max.meeo  yd  .  fiuJ  ptionem>copiaTUOrumdo- 

eafuadmutcndumputarem^uomalmo-  cu Jntorufaccrccom  u^^^/^,/. 

fe  ord,n,s  prarrogat.ua  ad  fuft.ncndam  ^^ewidenCerilltelli^rt.Tria5i* 

prmc,palem  qu^,oncm  vrgeretur  ,^  tcm  M  cjr  fifnt  od  hoc  compettt  oojfit  > 

*$^*^M»<^£%**  D^^^""Uiramtprc.bct,lIacon(fdcra.i 

^i^i^tti^!  !   !  1  ric,quod n(cusmulrispriu,lcgiisir,ftruaus 

^.auodonttm.fquor.Ugotc^^  fir^  ^.^«^^5,  caufla  cdg. 

adh.b.ca&illacoofidcrac.one,quodiud,.  iHjtrHmenJfJewefifaJcd  tamen  his  n* 
c,a  ,n  rnultos  annos  i.cpc  protclentur  &  hlbcnt|DUS  fgtuUur,  etiam  fi-cum 

probandjfacultashocmodo  ve  iubtraha.       P    lll>vcrationcs{uasedaltadexccptl. > 

tur,vclfaltcmdctenorrcddatur.  •     ,  <.rl 

oncmrciprxbendam,cumnfcuscaunis,in 

L.  qUl  acCUiarc.4.  quibus  aliud  nominatim  caucutn  notl  cft, 

S  v  m  m  a  r  1  a.  iure co  m  mu  n  1 v  tat  u  r l.t.Cod.defttit. htreet. 

I    ^aoremmiprobtnteo*tcon*emt*r, trfimhdprt-  Lfin.C.dtconnenitnd.fifc.deb.^cqacobHzt,  $ 

bctobtmtrtfiltt.  ^.nequttn/trnmtmtg^quodlcx  nofttaloqua. 

1    Qwdogttorti*fi*rand*mdrfirrifilr4t.}  turdereo.qui  conuenitur  a  fifco,  ii!c  aa- 

/  fiXctmexoffictode  crtmtmbw  tnumrtre poffe.  tem  dc  a|jis  nv\\Q  modo  cum  fifco  htigan. 
4.   fudueettamrtombUpofiuUu-ttdttHHtcentiutpfim  .  y^.  fi  ^  .,|am  intcrprctat|oncra 

.A^mSHti  1  r,«*  ►MA,r.,r«  f.r        admictac,  potcft  cum  Bartolo  6l  Dc- 

£ V  m  dc  prateoc. lcge  faus  craaacum  fit  »  F 

^~>l.t.hoctod.ttt.  ,n  c,us  cXpl.cationc  non  c,uut         4UUU  fc**VM-k~ 

croprolix.or,fcd  paucis  trcs  exccptiones  tocntISPu  ,c,s* 
I  abcolcgisnoftrxpronuntiato,q>t*&ore  LeX ProcUf atOt.7» 

'    non^pbantcquiconucniturjCtfin.hilprx-  ., 

ftet,obtinercdcbear,fubiicia.  Primaenim  ovmmariA. 

%\dcptomitut  exl.odmonendt.jt.ffidctureiu-  t   T^Mtiotuscommmtts  tdtncUfum  umttttrt  <j**m 
rando  l.t}>bo».tfida.C.dtreb.ired.&turaur*K-  rt*' 

^,vb,,quacadfcnfum,ll.uslcg,spcrtinent,  *   ^un^^tmunJBm mfhmmt  1  tmmmk 
accurarecxcuticntur.Secunda/x^/V//*,.  depomfilunLt 

C.dtdhotttiontbuv,  qua  fancitur  aduerius  no-  Vamuis  ccrta  iuris  noftri  fit  definitio, 

3  cenrem,  +  inquifitionefa&a,compctctcm  V^nemim  illam  necefliratem  irrogari 
pcenam  infcrenda\cciarofiaccufatorincx-  poilc, vt  inftrtimenta  edat  ad  pecitionem 
fequendocriraine  &  de  meritis  ipfius  do-  aduedari,  inftruendam ,  camen  aliud  fin  i 
ccndo.oiHcio  luo  non  fungatur.  Tertiam  communibus  inrtrumcntis,  vcl  rationibus 

4  (uppeditat /./.§ fnfdtqnnfii.finon defendo-  receptum  eft,vt fcilicet quis  cogaturporc» 
tur  ff.dcpctn.m  quibus  mdex  inueitigareco-  ftatatem  bcerc,  illarum  dcfcnbendarum, 
gitur, qux  ad  innocentiamfccxcufationc  &pr*tereaip(aoriginaliainftrumentaex- 
rei  fpcctarc videantur.Ratioeft,quod  pro-  faibereyfiitlafcilicetncccrTana  fint  adpro" 
niores  e(Te  debcamus  ad  abfoluendum,  bandam  Cocii  intcnrioncm ,  vi  hit  &  t.  il. 
quam  condemnandum.  Legcm ,non  vino -  Jiqua  fnnt  ctutionts.  f  ftmtl.  trctfcnmd.  So* 
f.um,  &  eius  materiam  cxplicauimus ,  lcnt  f  cmm  inftrumenta  deponi  apud  1].  i 
frt.li.  &  in /.Jfndtt) pluta commemotatiitl  lum,  qui  maiorem  partem  hcredicatis ha> 

b«ac,vcl  d,gniot  ^.Luta*.tnfint.  &  l.f* 
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TicdcEdcndo.  Auth»fi  quis  in  aliquo.  167 

ftfttjHnt.  1/  Decl.tr  ttto  h»,m  axiom4tu. 

Auth.Siquisirialiquo.  » SMUft*na»**Oori,.  ,  , 

•       '  3,  T4cit4  4pprob4t,ononnotetdiutamtontr4htn<U 
S  v '  M  M  A  R  1  A .  fihpr^mdicarenonpofunu 

T.   ^(enexempUmmtfcriptmr^amtdtelitmJirmmen'.  jt        firiptmra  commemor4terU  etm,  mmi  de  iBe  m* 
to  metienem fhaet  tncnmjp,  prvi^tumu  f*$cert\  //*  diffionendi fkc*lt4tem  ktbet,  tn  C4*f*  probu* 

fedipfionguuli^txhtbend^efc.  t,onuCuJfici4tj? 

*  1»firmmv:t4tr,g,n4lmf,amdv<tii\e4l«Mtmf»k-       A»vtrb.itnuntt4tt»4,fi  vet»Jt4tu  fitffrfeio  com- 

fi^ntmhbm fidem  mn  tmpttr^rt..  mendcnt*r,probcnt,  f 

»    ExempU*»aorit4tei»dicu »  t^beOtent  c.nfi3u.    •    j  a      »  >■ 

prifcr*  |r^Vmmfupcrtonlegcdemonltratu  Gc, 

*  Intranfum(~duh:<tufmodiextmpUicit4tionem*d-  VJCotnmunc5 ratio  ncs.nedu  in cdendas, 

merf4p*rtuneccjf4rutmefe.  fcdetiamptbfcrcndaoriginalia  inftruroe* 

5    Q»*dmoduh4cexempuco*(criptx»ficripoffa.  t^lxttttx^inhtc^mtbtntiaqituiefitmt^eh^  * 

*  Seltmnit4tes,a»4ntcef4ru^tfimfit»ment4vn-  ex7^u(/Un(>  .$.^jWjfrw^r>aftcndiC,obti- 

7  £S^f^^^  ncrc,dcmmahsinitrumcnci5»dc4uibui 

/   V4*oUmn»»eJfemuibftndumdtextmpUnonfe-  fatis  fitad  fidem  Facicndam  aJtcnus  ihltrtt- 

.  .  .  menumcntioncmfcciiTc,nifiiUudipfuro 

*  ExmpUm4iipj:nibtaoH4f»bfcript*m,mode4Je-  jn(trurocntum,  de  quo  rclatio  fucrac  exhi- 

mf,lcmmt4ttsh4bt4tsep*di4ttdMm»entfe.  bcatur  Ratio  dceidendi  illa  crt,  qiiod  no 

U  ExtmpUa»4p4rt,bmx.nfmumtibm  iudcxquidcrttautexeroplum  tcm  de  vcr- 

■1  ExemtSu^cn^  Ko4dvcrbumcomprchcrtdeos,idoncini 

prob4tio»itc4»ff4m  obtmere.  so  iudicio  probationem  oBcmcac ,  <U 

U  Jfn,/Ud«u»roced4t,,i».4dex,r4»e4t>erfo-  ^^«^^.^/.«/.W^.W.qUodfciiicCC 

14*.  ,  incahbus  rnftrumentis^illa  vitia  cllcpciC  * 

#|  Ant*e4Jmtrfto4t^oYuMpr4cedmttm  fcnt>  ^UJC ocul;s  cipbfita  Coturti  inftrurbe- 

*mt.xfi,m4ntutxcmp/Um*chtmu reptrtufi-  ^  irriruni  conftitUCre  polfint,  j.j&iA 

dem4ccommo<Und4mn.neJft  fidttnlirumehtorum.lfin^UXodJetdiclt  dtul 

W  AL»dcfefcrtvt»T4mcx4rchi»tp»b/tcoprofirrc,4-  jmxtmytrmm  y 

b»dvJr.pr,»4t4exemp/4,b,dm,^  Kyidr.ttMtnlccum  veneUbtlu.txVt.  dc  tdtg. 

1/  ^^^»«rr^^wr*«^W**-rcAi-  d*mlb.l.peh*Uim\C.dtttft4nMnt.  HjrcigltUt 

m*proUtufidet4ccommedtt*r.  raciodecidendicft.  Ccccruroaniroaduier- 

U  «xr«  hmmfmodt  exemplu  4h» jSlemnitmtet .  4*4  ,n  tcn0«um  cft,  ctiam  huius  refpon (1  non n u! - 

tnjlrmettnto  p»bhco  rtttmwtmr ,  utc.fms  |ascffcdcclarationcs;  EnimuerO  dubium 

nontcft,exc»pUattaor^ 

i/  ExJpUnonrctJnntmrfiidHt^  bcUione  confcaa  m illa caufla  eflc,  vt  fi- 

fie!,,.  dcm  itnpctrenti  Qua  m  rc  ramen  cert* 

t9  Eu/e,txep/u4dcommo<Utmr,fiper  modnmr^firi  conditiones  f  ncceaari*  funti  riam  vltra  4 

,n4clu4not4r,odefcr,pt4fintj.  au<&oritatCTO,dequadixtmus,cicacio  illo- 

10  ExempU<j»4m*uno4mthtnt,c44/,a»4m prefmm-  run,|(4uoram  intercft, rcquiritiir :  vtappa- 

nonemcontmenU  .  '         Albtftcm.  &  C4P.  (itnificxutt.tXtrA. 

"  ^fmCmt^  2/^Eccnimcumioalrurt.  ceftiuui 

0  or,e,»4!epo}le4ed4t^  dcpofitioDlbuS,  W  LfiaiMtdtt.  C.dt  tfMfe 

11  JnC4fibm,m<jH<buseXempUprob4nt, non prohtbe-  tmmemthtM  fia.Uf. }.tXtrM.deleJfibmt\\l\ld 

mHr<fu4,onemfilfit4tum«»ere,&defider4re,  rcqufratur,cur  hoc  in  rirJkfcnti  caulta  rr> 

vtoruyt4lttxh,bt4t*r.  fouertdutti  ctTct  ?  EcquamuikGuidoPapiri 

^  Amph4t,ofec*ndi4X,omatuta»odinJir»mentore-  VtiU(jmrcfcrt&  feduicur  Com. Uh.^.C^ 

Uumno^crtd4t»r,vt  ,dem  «<m, prectdmtm  diflcntiat<  tamcn  a  commurti  oiii: 

pof,t,ombiureU„HU,„emminf/r»metu,vbine-  ^'rt  "]   Zy*T*  rt^j^J^If 

t4nm  ttjl4turft  vid,fe&/t£,feori$m4h4.  mdoc  prdptcrca  non  eft  reccdendum.qu» 

i4  A»,nfir»mem*mreUtm*m£t,4m4»cler,t4ttc4»  amplc^cndam  hocloco  Barcol.**.^.  mo- 

reat,mbu,<ru4rel4tM4nonf»nC>  her.  fm^4tmntt.li.AAerkMM.  StUyc.n.  +. 

i/  Verb4  commimorutm*  mtcr citrihentafidtm ,m-  faj^mm.i.  verf.nunc  mgrtdtor.Fr.  ArttJtm.i. 


KtTtr/L  j  •  m-   de  tu  ^ecimnu.t9.AUk4nd.nm,t.Rom4n.num.t.B*r^ 

16  tstn  mfirmmentmm  dotu  mutrtm.»» prtctste»      tj,B^S9(m  mm.4i.  Cyn.nu.i.  StUnu.f.  Prknt: 

if  jgSgiLliliJtiiirf  Ktmh>mrm*m  tmw**asXMtfi*d.^^^^ 
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Cou  :rr  fratlic&r.  cftufi.  c*p.  21. nu.j.  & 4-  vbi  ftd& i-num.hfht.de  ttftameut.  reficcrc  fuftr- 

oftcnduhuiufmodi  cxcmpli  riansfuttonc  nca>.Neq,mouer,quodnonnulliobiiciut: 

5  duabu>frationtbasexpKcaripofTe,vTfcilf-  exemplurn  propterea  non  probarcquod 

ccttabcllio  inbrcuwturam  altcrius  tabcl-  nonnftaturfblqmniratibus  in  folemni  in- 

hon is aud>oritaic iudicis, par tc citata  fidc-  ftrumento  requiGtis.  Pcrtndc quafi  Barto- 

litcr,  nullofcilic.adduo  vcl  dctracioin  pu-  lus  dcminus  f  (blcrnni  cxcmplo  tnteliigei  « 

.  blicamformam  rcdigzt. tnp.cum  P.ttbellto.  dus  eficr,  &  no  Jc  iHacditione,  qu* offtcio 

extr.de fideinftrum.  Botr. dcctf. }S.  nu.4.  & ftq.  argcntarii  aut tabcllionis  conucniat,  vt  al- 

Alioaiitcmodoorigtnalisfcriptura  inex-  lcgataabil^oleX  coarguit.  Vnde  ornandd 

eraplum  c«nfcrtur,  (i  citra  Prothocbilutn  Bartolircfpofumftatuimus^ctianiilludlo- 

*  notatiij"  publi cum  inftrurnemum  defcri-  cu  habere.f  modo ab  ipfo  tabcllione  fub-  f 

bator.quo  cafu  etiam  audoritas  ludicis  rc  fcriptum  fir,/  emtor.  §.  iocum.ff.  depacHit.  tfi 

q\\mK\ii,cfin.exir.defid.inftrument.Fr*nc.A-  quis.%.i. ff.de  tdtnd.l.fiego.%.d$ttt ffdeiur.dot. 

-  ret.hicji.2. Bartol.n.4-&  f. Deeim np.  Purpun  ickp  nrobanr  hoc loco laron,»*.*.^/ glofi 

hcnjs.Glojf*.  in  verb.fi  quu.  Msfcard. d.concL  fam,&  Angtl. Purpurtt  nu.  24. infine,vbi had 

^//.«.//.Sccudocxig  tiir  iu(hcaufla,vcluti  fcntcntiam  corn  muncm  appeflat.  Ahitt.tn 

quodproptcrvetudatcm  1 J  pCtatur.A  cum  tegpt*Ct  :  n.29 &fcq\  HuJ  fa  tcor,quo d  (1  Jc 

diteclM.cxrr.de tonfirmst.  vtU.&inutU.  Dtdtc.  cxcmplc^quodalius  tabeilioex  protocol- 

Couar.d.ctp.2i.pr*c7tc  qmtfi.m.4.  Tcttionc-  lopra-mortui  conficiat,  tra&etur,  nccclTa- 

cciTariumcft,vtinftrumcturo,vndecxcm-  riamciTeau&orkarem  iudicis,dtationcm  • 
plumpetendumeft.iit  \o\cmx\Cfd.cMp.fin. \  partis &aIiasfolcmniratcs,dc  quibus  m  §. 

extr.de  fid  tnfirument.  &d.  ctp.  cumdiitch.  de  penult.&  finil.  extr.  deprobat.  &  cap.Athricm. 

eonfir.  vtil.  &inuttl.  ittmargj.ftncimms.  C. dt  ext.de ttftibm, & coptofim Didtc.  CoutrrproU. 

dtutrf.refcript.Frtncifc.Arttin.bicnu.  2.  &ij*  qu*ft.ttbr.r.c.2i.n.4> 

Dectmnu.14.  Cjnm,Albcritm&*4ti  iudJ.ficm-      Quartoexcipiuntur illacxempla,tqur  10 

ttmm, DtcUc. Coutr. pracl. qu*fi.c*p. 2 utum.4.  partibus  confcntientibus  ttanfumuntur, 

vbi  tamen ex rnentc Bartoli  oftendit,  illud  it*  Bartol.hicjn  i.qutft.  Altx.nu.  ts.pcfi Cjnum^ 

quoq;  procedere  in  excmplo  excmpli,  fi  Angt l.B*ld.& aliosinh&m jcntcntiamalligstos. 

pruisexcmpluau&orirateiudicisfelcmni-  Som.n.S.vcrfquartofaHtt.Decim n.2o.B*rtbv 

tcr confc&um  fuiflet.  Dcindc  cxrra  con-  Socin.uumj.  9pecui.  in tit,  dcinftr.ed.§.*ficnJo. 

trouerfiaeftexempla  probarecontra  pro  vtrfJjscttitmnot*.  AfMfcurd.hu  nn.fg.  Dtdac% 

ducen  t  cm ,/./» fraudcm .  *  / .  §.uetfrinftramcn*  Couir.praclte.qu*fi.c*p.2i.n. 4.vcr/.pottritt*- 

^^^/«rr^/.cum&rqu^liberpnuatafcri-  menexempUtte>yb\  cdiiTcrit,  anctiam  racU 

pturaidfaciat,//>«*//4.J^^^/.roodo  con»  tusconfehfu$fuffic;ar,dequarcctiaro  Ma- 

l^r.qucm  talia  inftrumcnca cdidtfle.  Ter«  fcard. d.concluf^tt.n  $4  Purp.n.jo.vcrfqnatx 

?  tio  exiftimat  Bartolus,  f  cxempla  ab  ipfo  ts  prtnctp*Utcry  vbi  rcfctt  alios  ica  comm** 

conicripra,qui&originalecomppfuit,c6^  niterfentire. 

uenienstcftimoniipondusobt!nere,vtar«      QujntoexiftimSt  ndem,  dc  rinitioncm 

gctariusauttabcIlio,quiprincipalcmcon-  noftrxauthcnt.no  eflcporri]gedamaJilla 

traclumcoccpir^criam  exemplo  retgcfta:  citcpla.c*  rcpcriuntuffmarchiuopubHco,-  it 

ndem complcxus probet.  Bartolo iublcn-  fecundumfentcnti&AngtU nu.t  vcrfietUmcre- 

bunt  Alexand.wM.t/i/  iU*mcommunem*p*  dcretur  txempto.  Vurpur  nu.jo.verfijcxttfalitt. 

pttiit.Bsld.n.t.Satyc.nu.S.Decimn.is.lafim.na.  pottSoctn.confiiyt.tnbuucfinttntiamUudtufos, 

3  Purpnr.n.24.Attt.inprdc.Lnn  2 .  AlcutJt.*$%  *rg.  c. tdtudsentum.de prnftript.  tjrtbidem  Im% 

Didac.  Cout  r.praci.qu*ftMb.i.C.  iti.nu.J.ttify  *r.  noctnt.Panorm.n.ti.item  auth.adh.fc.inf.de fidt 

gum. Lfi cjuis.  §. probtbtt.ff.de  edend.  t.  vnum,  inftrunu  ejribid.^iber.  Caftr.eytiii.  Ceierum 

f.  de  tefitmtnt.  c*p.  dudum.de  tunutrf.cemugat,  fe(inm  in  ctp.  ad  tudttntum.  extr.  de prafctipi: 

SedimpugnanctalcmfcntetiamCaiiienf  nu.t2.S0an  umf  iS/.tib.2.Crauet.conf2/4.nu. 

9U.4. Dcc. nu.  1$.  Adol. in  confuctud.  Ptrtfieufi.  6.  oftfchcus dectfVedemont.oo.n^.j.fMafcard. 

ttt.i.$J.gUffkn.2t. yWcfcnb.inuddtt.*dBsrioU  eonci.7uMm.6s.  Coutr.prtci.qu*fi.ctp.2i.nu.e. 

Innituntnr autem generali pronutiato: ex*  Alextnd. itb. £ cmfiff.nu.  c.post  htn.Andre*, 

emplts nonejfecrtiendis.  Sed  lanc  no  animad-  Btidum,  Anton.  deBut.  <fr*ttos.  tdemAicxtndi 

uerto.quomodo Bai toli pronuntiatucon-  hicnu.S.Deciusn.23. ufon nu. $. Purpur.nm.jtt  1 

tratexcuabilloallegatum,itcm  i.chtrogr*\.  declarat,id  tumdcmumprocedcrc>fi  tra- 

pbum.ff.dc*dmmJUut.&cur*t.&i.penuit,  acturtdcincolisciusciuitam vcl loci,vbi  tfc 

huiuf- 

r 
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Tit.  de  Edehdo»  Autkfi  quis  in  aJiqub.  16$ 

huiufmodi archiuura  c ft.  Sed  hax (enten-  dera  cognids rationibus probarinc, /.«w. 
ria  pugnarc  videtur,cum  hi*,vj  tradita  funt  inf.de fentent.  &intcrloc.om,  tud.  Etehim  au- 
AB*no\omLcunc7ospopu!os,fupr*.de/umm*  \hcm.*dh*c.infh.t.&%fivero.Nonetdehit 
Trmit. exiftimante,teftametum  mmusfo-  yui  ingridiuhturud *ppeUttionem^confiitut.4p. 
lemncctiamfidem  impetrare  excra  cerri-  no  loquitur de  exemplis,  fcd  detcripturaf  lh 
torium, modo confuctudo loci  hoc largia-  cx  archi  uo  publico  prola  ta,cuius  rci cxera- 
tur,dequareibidecopiofcfcripfimus.Vn-   plumproponitur,in dcfcriptioncdcfufcc- 
de etiam  Aretin.c.f»»» caujfim.ext.deprob*e,   pto : quod  eni m  fu fccp to r u m  i 1 1 o tfi ci u m , 
talem intcrprctationem repudiar. Itc Cra-  confta t exl.  tX.de  tpochitpubtic. l.fufieptortt. 
uciudc*ntiq.tcmpor.p*rte  i.ficlioneyquorto  lt~  to.  tficurit*tes,de fufceptorib.  tib.  10.  Aliud  cx- 
mit*tury n.  10.  hanc contrariam  fentcntiam  emplum adduci  poteft inlibro ccnfus Ucn- 
corhuncm agnofcit , ramen  nu.n. ait,  prio-  fm. ff.de probut.  Pari  rationc c*p.  ediudtenti*. 
rcm  xque  comunem  eflc.  Vnde  pro  conci-  extr.de/tr4fcript.  non  dc  cxemplis  loquicur, 
Jiarioneputatdicendu,idideoprobadutn,  fcddelcripturaprincipali.  Vnde  nonani- 
q> tn  archiuo aflcruari  non (olcant,m (1  fcri-  maduerto,quo pacco (entcntia comunis i  n 
ptaadpublicum inrcrefle  fpe&antia,  ita  q,   tuto collococari  poflir.nifi intclligamus dc 
rarionc  grauioris  prariudicn  non  ira  facilc  cxeplisaucWirate  eius,  %  cuftodix  gram- 
porrigantcrFcctu  cum  cxtratcrritoriu.Scd   matophylaciijppofitus  clt,  eode  temporc, 
hac conGderationeadmiua,non ptito pr£-  quo originale  cofcri beb atur,  concinna tis, 
iudicii grauitatcm  confidcranda,fed  rcgu -  lecundum ea,q  diflerimus de excmplo  n o - 
lam comunem ,  q,  inftrumentain rcm pro-   tarii,cj,  originale  inftrumentu  confarcini- 
pria confcripta, l.txextmplo. linfirumehul.  rir.Notandum  tarhen  cft  vtroq;  cafu.vc  hu- 
r*tioncs.fupr. dcprobut.  non  impctrcc  fidcm  iufmodi  fcriptuta  probacionis  pohdtis ob- 
fine aiiis zdmmicahSytrg.lchir0gr4pois.jf.de  tineaCihon fufficere, q» ca  in archiuo  refie- 
»dminifi.  &per  tut.&cur*t.c.fin.deprobit.sx.   rucur,cum  priuat'inlcio  cuftode  ipfiusar- 
videturremdigerereCacoLMohn.i*  ma-  chiu^cotaleinftrumentG.vclexcmpludo» 
fuetud.P*rifienffcribens.  %.s-u.2p.&fea.  item  rccrc pocuerit,&: perahlurdum ludicari de- 
Mafcard.cundcmrefcrensd.c*»«£7//.».tf*.  b«:rct,ricXtalical!iditate,priuatafcriptuti 
Ceterumn6animaduerro,quidprohibeac  fidcminucniret:Vnde,vtviderclicctapud 
extraneosin  archiuo publico  cont ra herc,  ¥c\ih.d.c.*d*udienti*.n.ti.&fia.mw*ic\  con- 
&quxtbidcmgeftafuntaprjefectotabula-  ditionesadhocjrequiruntur.  Etquarauis  -f 
rii  in  fcripta  rctcrri,  quo  cafu  quamuis  fo-    qu£dafihr,cj  m  controucrfiam  VOCari  quc» 
lcm nitatcs  publicx  non  fufrragen tur,ramc  an t,t// ofiendunt  Cr*uei.&  bfifcm toc. *Ueg*t. 
auctonratem  habere  (olent,  *uth.*dh*c.inf.  tamc tres  extra  difceptatione  pofitx vide- 
defideinftrument.  Uenfns.de prob*t.dc.*d *u-   turmimiru  vt  fit archiuum  publicu.Sccun- 
dtentum. Idq;  non  folutn  auctoritate  con-  dovthabeatcuftode iiuc orficialc publicu, 
fuetudmis.fcd iuriscommunis, vtreclt*ni-  vtFelim.im c.cumc*u(f*m nu.j. extr.de probot. 
moduertit C*roLM*Iim.in*dditionib.*dAtex*-  idcp dcfcndi  porcft  auttoritate  d.  %.fiverb 
drum.d.c*nfi6.nu.sMb.s.  Scd  nos  qucrimus  7(ouett.  49 .  item  d.  c*p.  ad *udienii*m.  extra.de 
dccxemplo in  charrophylacio publico  re-  pr*fcrtpujiuoni*m.ext.deptobet:of*fi.d.decif. 
perro,an  illud  fideobtineat,$videncurc6-  6p.n.6.  Tcrrio/q»  przfectus  archiub  teftari 
reridcrcDoctor.a  nobis  allcgati.Sed  obftac  dcbeat,  huiufmodi  fcripta  eflc  de  arcihiiid 
13  gencralisfdefinitio.cxcmplis fidenonac-  pab\ico.Abb*vmc.*d*udiemti*.ext.depr*fir. 
commodandaV. 2. fidefdeinfir. ci.extr.eod.  n.u.  Ofofi.d.  decif.6o.n  j.potHCorneum,Deciut 
tit. h*cnoftr**uth.i.f*ncimm.fupr*. de  diuerfi  Cr*uet.inh*ncfintenti**Jieg*tos.  idem  Ofifc.n. 
re/crip.i.Pompontus.jfldefde  inftrument.  %.in-  8- verf.nec contre pugn*t.  £xiftimoautS,eud- 
fuper ■.N.nnll.-vt  ip mfiUti*l*rgtt.ts ,  ncq;  vil um    dcm  in attcftatione fua dcberecouchicnto 
lurisrcfponium  profcrtur,quo  hxc  rcguJa  rationcm  fuz  affirmationis  reddcre,  puta 
videaturinfringi,vtnonimmeritdOecius  quodfua vcIprxccfTonsfuimanufcriprum 
inh*c*uth.nu.2t.  ncgct Doctorum  fcntcn-  fit.t// decUr*tB*rtot.ind.*uthent.*dh*c.h.tit. 
tiamin  excmplo  proccderc.  Erquamuis  circ*finem,itemRom*n.mnoftr**utheni.nu.i; 
Olafchcus d.deitf.6o.n.7.& /.oftendat.Do-  Bald.conf.22p. MofurdJ.tond.71t  n. tf/.idquc 
ctorcs  noftrosetiam  dc  exemplis  loqui,ta-   aucrontatc  c.quoni*m  contr*. extr.de proh*i. 
men  non  puto  nos obfcruare dcbcrc,  quid  Porro  fi  quisambigar, an  hxc fcriptura  ab 
Doaor.fcn(cnnt,fcdquidlcgibus  atqj  nf-  inftrunlento pubhco in cautta  probationis^ 
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4,70.  ComScntariiPetriGilkeniiadLibit 

diffcrtt.rcfpondetBartoluSjcandcm  fidc  poffit  &  dcfiderari,  vt  originalc  cxhibea^ 

impetrare,etiafi folcmti itatcs,  q  in  inftru-  vat.Innocent.in c.A/btricus xxtr.de tefttb.  Bdd. 

16  mentopuMicof  rcquirutur^qois  noadtn-  hkitem,Purp.nu.3s.Bwt.inl:2jutuemudmodum 
bucrit.qua  rntcnon  puto  obftare,  /.  /.  C.de  uftameuuaptritmtur. 
upothuM:to.<^xpcticomTic^io\cmn\t^\»  Sccundumpronunriaru.f  quodcxlcge  i| 
enuroetat.  Dicicnimporcfthocfingulare  noftradefaraitur,cft,quod  fi  inftrumcncii 
cife in  apochis &  fimilibos  fcripturis,*liud  mcncionem de altero faciar, non poflitcx 
auteproccdcrem  libris  cenfus,regiftris&  huiufiftodi  comemoratione  idonea  pro- 
fimilib.monumcntis.Cofuctudoprxccrea  bsiiiofamiddcmprobatBari.inteftibus.qutno 
co rem deducere  poteft ,  vt  huiulmodi  li-  expeditefedper  reUtionemrefiondent. Purpur. 
brisfidesadhibeatur,qoarauisperfonapu-  btc  n.3!.  vbi  idequoqjprobatinpofitioni- 
blrcandfit,quitabularioprareft,modo vir  busrcJaciuisad  ahquodinftrumentu^x. 
fic  conuenientis  induftriz,  &  libri  non  in  uk2.c0nfo.lmo  fi  notariusrcferreifeadin- 
mambus  folius  vcrlcntur, trg./.in donationtb.  ftrumcntu a  fc cdceptum,adhuc  idcra  dc- 
inf.de  donax.cumdde6lm.ext.  dtfideinftr.  fcndcndil  tradunr.  Kng.in/./idonotio.  inf.de 

17  Scxto  illud  locum  non  habcc.f  fi  aducr-  donat.  Iafoniucn.6.Deciusnj2.  Alcjn.*.  Socin. 
iarius,  contra  qucm  cxemplu  prodacitur,  iun.xonf r7.*./.££./.necmuracfi  notariusrc- 
originalchabcat.fo/tf»  htc  nu.f.  vtrffeptimo  ftarctur,  lc  vidiiJe  &  Icgifle  inftrumcrumv 
f\!lit.Purp,n.2  2. Dtciusn.22. idemDectus  tonf.  tn Caftr.hicnjt.Rom.n.s.  AltXMU.it, Ufenn.f. 
36.inp1rtmodub.Bild.-in  /.pub/icgti.pt.n.S.Mu-  ver/fuccejjiue.ttemn.7.  Purpur.n.+o.  qui  poft 
fi4rd.d.tonc/.7Ji.n.77.              y  Abbttcniiuc.AbbJte.deverb.ftgntf.PiuUpp. 

t8    :S«primoc6clufioprincipalisf  nonpro-  Corneum  &  Bartol.  inlocisabeoallcgacis 

cediieocafu,quo parsaducrfa  nooppone-  conftitait,idprocedcrc etiamfi  inftrumci- 

tct.Dtcius  hic  nu.27.poU Fulgofium  at^atiosob  tumdevcrboad  vetbum  in(crcrctur,qua« 

eoreUtos lofeph.Mofcard. d.com/./jr.n.^p.  de*  uisSpeculator intit.dtinJh.tditS.rtf/tt.  ma-. 

clarattamcn  idem  Alexand.  hoc  cutn  de-  lc  Jufcntiat.  Cecerum  Alex. htcnu.u.kem 

muraprocedcrc, fi  parsaduerfa ci catafuer  BarthoI.Socima».;. SpcculatoremintcUi- 

rit,&nihiloppofuerit.*rg.^./fi».r^.A<y#«»i  gunteocafu,quovoluntatepartiuid  fcdti 

n.f.  Purp  n.32.  Coftr. n.2.  eft, q>  tamen  Dcc  n.39.  non  inconfiderate 

*9     O&auo  declarant Do&ores  f  ndftri,  vt  meo  tudicio  reprehcndit,  dum  ncgat, illo 

•  An^elMcnn.i.verf.dtcoetitm.Alex.nu.y.arg.k  cafuopuscue,vtmctiofux  fcriptionis  fian 

fin.ff.de  fid.  tnf/r.posi  Innoc.  Bxrt.  Ba/d.&C*r.  Obleruandura  aur  hoc  locoeft.f  Roma-  14 

din tlem ah codem allegatos.  C11rt.nu.20.Fe/1n.tn  num  conf.3t>s.invittmodnbio\ item  Purpur; 

cjin.extr.dtjid.tn/ir.  ^Mtfcard. d. conc/uf.711.  htc difpofitionem noftre, auth.in  tan- 

v.66.  Feltn.incapxuminiureperitus;  txtr.de  off.  tum  augcre  arqj  pr  ofcrre,  vt  nedum  i  nftru- 

deleg.Dtxiusin  cap.quoniamcontra.extr.depro-  raentum  rclatiuum  congruente  probatioi 

batxolum.2s.C*po/Uc4ute/.i7s.z\md proban-  ncm  non  prseftet  inftrumcnto  relato,  fcd 

dumeHeinexemplis,qua?  per  raodumrc-  ctiaro.vtnequidcmidonearafidemconti- 

giftri  inactis  notarii  cauiTadelcribuntur.  neat  in  his  partibus,in  quibus  rclaciuu  non 

10  Vitime  Bartolus  negat  noftrz  defini-  eft.quzttaditioapudmc&dubia&fufpe- 
cioni f  locfi  circ,  fi  traccetur  dc  aliqua  prx-  cta  cftjquippe qux  nullaccrta  lcgis auctori- 
fumrione,  quas  ex  tah  exemplo  nafcatun  tatenttatur,  finc  qua  crubcfcaraus loq.uii 

«      /equitur t^f/exandcr  htc  cum  certs  dt/iinStone.  2{oueU.detrient.ejrfimif.Sch\nc B&ttolinfu*  \ 

Purpur.»*.^.  fummarioi  planc  contrarium  ftatucrevidc- 

Coronidis  loco  animaduertendum  eft,  tur.  Plane hxc  animaduerfio  tolerari  pof. 

quod  quamuis  excmplura  ad  probatione'  fcc,fi  conftarcc  originale  j  cuius  eft  facht 

11  nonluniciatftamenfifitfaulgnatadiiatio  mcntioiapudhuticciTe,&ishoc  exhibere 
ad probandil &* iura producenda,  fatiscifei  recufarct, ar^.t.fin.infdefd.inflrum. 
fiintracermtnum  quis  cxcmplum  produ-  Harcpropofitioadhunc  modum  exor- 
cat.dumodo  originalc  poftea  cdztm.Bald.  nata,quibu(dam ex  caulfis  temperada  eft. 
tnci.de fidttnflr.  ucr.tus  mc.1xoL22.verf/exto  Primo,fi  tra&etur f  de  prxi udicio  contra-  - < 
fal/itydeprobat.  Feltn.mt.cumcuuffam.todxtituL  hetitium.  Inter  illos enim  haec  verba com- 
Praetcrcaanimaducrtendumcft.q)  quam-  memoratiuaprobarefolenr,4r^./.<;/)//m4iw. 
uiscxeplum  in  cafibusfupradictis  probcti4  mf.de contrah.ejrcommitt.ftipu/.Barto/.hicnu. 

i*  tamcn  femperf  qtiacftio  falfitacis  moucri  /a.Z^iiw/w.^.vbitaracnidquatuorcxco- 

ditiu- 
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*Tit.cleEdendlb.  Auth.fi  quis  fn  aliquo.  *Ji 

'•ditionibusreftringinAW/*  i.n.io.verf.&cir-  ncns  cxcmplum  in  alicnatione  rei  Eccle- 

eatffuminte&cJum.Saijc.nJ.Purpur.n.^j.At-  {\+b\cx.Purp.hic*.47-Atc.n.2f. 
«4/.».^.hincinfcrcorcs,quodinftrumcn-      Secundadecbratioeft,cumis,fquihu-  $* 

t6  tumddtis.rclacionctmarrimohiifactaco-  iufmodi  difpofitionem  commcmoratoria 

mujgterfidemfaciat,q>  tamcn  finediftih-  confcnpicm^el  rr>(cribicurarit,ius&po- 

c"rion«6  procedit,  vi epudeundem Batdum,  teftatem  haberetiraex  mtegrodtfponedi, 

ttemapudPinorm.inc.itlud.n.6.Fet.n.j.  vidert  ifnAttx.hicn.it.Dtc.n.^o.laJon  w.f.cxempla 

tict/.Ex  codemfonte  manat,quodinftru-  ^ponentcsinpriuiJegiiscofirmatoriis  fta- 

rocntumHdciufljonisdebituconcrarpfuiii  tuti,&  nonnullisalus.  Qux  rcstamcn,vJ 

fideiufTorem  abfquc  vltenore  cxhibicione  vidtrt lictt apud AltxMnd.hicnu.it.  Iafon.nn.S. 

probare  vidcacur.  Purpur  n.44.  Atciat. n.20.  Bcciumn.40.foit Bart.Batd.ftrai10s.FttiM.inc2. 

Clojfintfcitndum.  (f.dt verb.obltg.  Hinc fi in  txt.de refcrtp. \ox\g&m diftinctione admittic, 

fcnteonamentioriaccitacionis.iuramcnci  cuiuscardoramen  ihcovcrfati  videcur,aa 

calumniaj,libcl!i,Iitis cohtcftationis>quod  conftct dc ccrta fcicntia Principis, an vcro 

*7  iudexhuiufmodiadafprcTccfliiTcceftccur,  mlnus,vt  hic  confirmation6fufHciac,iIlio 

crcdimturomniainterucnitTe. fi  parspra?-  vcroaliudprobandum fic,  fecundumea,c| 

fens  non  rccizmcx  ,vt  doccthoc biOBartolnu.  commemorm  tut  m  c.cum  ditecls.Crcap.fi- 

ij.Cjh.n  f.Atbtr.nu.j.  vbi  diftinguit  intcr  a-  qntnt.t/tmcap.ptnut/.txtr.  deconfirmat.  vtiL 
&usiudiciales&  inftrumenta,qjxextrih-  Hincfi  quisdixcritdeprocurato- 

rccusexhibiradicaiuur,^/».»;./!».^»^.^-  remconftituifre,talisafTertioprobar,quod 

tnan.n.ii.&ii.Caftrenf.nu.-j.  Ak.n.21  Purpur.  denouoid  faccrepoilcr,?M  Purpurat.h/cnn- 

h  4S •  Dtcius nu.jS.hmclrmoctncap. vtncra-  mtr. 4 i.poft Aqutnf  Fetin. lafon. Roman. ab t$- 

Utu.ex/r.deexcep.  Purpur.hicn.46.  SocinMb.j.  dem  atltgatos.  ^Aicia/.  hic num.  19.  Socin.  num. 

cbnf.11. col.i.  conllituunt,  pro  Juccntcm  in-  S.  Quod  taracn  mtcliigimus.fi  dorainus  iti 

ftrumcnrum,ca,quxperrelationeni  in  eo-  iudicio  comparcns  pronreacurdeid  faccrc 

dcrn  intcrumcrito  comprchcnduntur ,fa-  praitcrreuocationem  procuratoris  fui. 
tcri  vcra.Hancdeclarationem  tamen  Bar-      Tertio,Dccius»*.-y.l  urpurac.»*w.  s4\ 

28  tol.^/£"f»./j.Purp.».^/.Fclih.w t.Jtcut,tx/r.  Alciat.  »*.//.  conftituunt,hancconciufio-  . 

derctudtc.\z(onml r.  inprinc.Jf.de  off.etuscui  hem  non  procedcrC  fin  vcrbis  enunciaci-  !■ 

W4»^.wr//2f.w/,certaiubdiitindtionccme-  uis,fiucrclatiuis,qu*fuftragioanciquitatis 

dandam  putant.Pnmo.vtlocumhabcatin  comrncndantur.  De  qua  rc  cum  copiofo 

his,quxrchiporeconfecti  inftrumenci  in-  fcri  pfcrimus  m nojiro tnci.it u,dt prsfertpt.p . 2 

teruenirepocQeruht.Sccundo,quodmicl-  c.f.nj.&Jeq.  eodem  auditorcm  brcuitacii 

ligantui  de  his,qu.r  funt dc  fubftahtia, fine  caulfareiicimus; 
quibusactusalicerfubfifterc  nonpoflctrin 

aliis  mm\mc,c.ttt*d.depraJum/.ejriHd.Abbas  Lexfinalis  eoacm  Uti 

h.  6.  Fetiti.n.j.  Alc.hu nu.22.  Purp.  nu.  4S.  quo  * 

cafuctiamrequirucclarara  atq,  fpccialerii  Svmmaria. 
rclationcmaltcrius.dubiacnim&imper-  „    -       r  ,  ■ 

c  raJ  1  /r-    r  r         jtjL-  *  ConcthattodiuerjSrumrefcriptoruntj. 

tecra  rton  lutficcrct.^./»  l.Luctut.jf.cUbu  ,    ^nonts^uarereo  abaiiore  tnfirumtnU  tdendn 

qnino/.infam.  Cynus in  l  cum  vcterum. tnfr.  dt  ,int  &  „0„  tC0ntra £ 

C0ntr*hJtiput.Atc.hlcnu.24.Purpur.n.4$.  Hic  3  jinp'afemcorjfiitutuidHntaxatderationibmtando 
tamenobferuandilm  eft,hanc  intcrpreta-  ommbititnjhrumentuintfitigtdcbemx.? 

tionera  declirationrs, quam  ipfi  fubhroica-  *  rPufn*nteiDoliorHmJe»temtt. 

tiodcm  vocant ,  mco  iudicio  non  dcbcrc  '  K«»™<^ 

i9coniungitcumprimafubdiftindhonc,vt  6   ^^rgtmtmnt^r^finttutid  . 

fci!icCt&  hic  requiratnUS.Vt  temporccon-  7    Ceru  declarattonei  * propofita  regnU,  qnod  rm 
Cra£lus,huili(modi  acius  interuenire  pOtU-  (uatnfirHmmacommHmcarenoncogatHr. 

Crit.  Noh  conceduntcnwn  llludcxempla  *  tAntnfirumenu^Hodailorfitexcommnmcatutl 

de  citatiohc.de  litis  contcftationc,riiatrir         *]>  eodtmtdendnfintJ 

monio^c.fupra  a  nob is  propofica.  '  SnJtrnmenU^ium^^^ 
¥¥  1      j    Jj          j    I       •     jl     ±  tiucrtmenederidanonetje. 

jo     Habecdc.hdcharcdecIarac.oadhucta-  u  ^0C^Mp^„tJimc^rec^ 
liaro  limicationem ,  vc  lcilicet  exaudiacur  $emmumcart. 

dehis  perfonis.quiconcrahendo  fibipfar-  u  AnremaclortcogaturtdntadcauffamrepUcatk^ 
iadiCarc  pofTunc,  Bar/.hic  in  quttji.  I.  propo-  nis,&pugnimtcfmtadtmrtfentemu. 
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u  FundamentaiMorum, qm  negant+nonfubutmtn-  tcxtum  de folfc  tationib*  e  xau  di  un  r  Salyc. 

dumtfft.  Utn:i.&6.t^anc.Arit.n.t.Donctt.n.6.Glofffin. 

13  tArgumentacomrariepertit.  i»caP.i.ptrpttutts.txtr.defideinflrnm.t^zo  i» 

U  "^7HUJ^tt9      ^  m'C4M^ri~  fuifumm.  Odofnd.Iacob.de  bMriofainJtlati 

lj  AlZlTcolmt^ntmtonmfuam^  4  Dteh;d.t.t.extr^probat,».sS.No^gcblt 

memcrHmcdmonemartodtfidtrm-tpoffc.  itaq;  arglimcnta.dc  quibus  vtraq; p»COll- 

I*  T^attonttqmbmbacjimtntutconfirmutur.  fiderevidctur,ordinecomplcc>i.l| 

i  T>  KfpoderatlmpcratorfAntoninusCa-      Principio moucnturf atg.noftri tcxtus,  r 

A^>racalla£/.c£,/-f uiaccufore,  iuris  &  arqui-  quiquamuisab  initio  tracrct  dc  rarionib*. 

tatis  rattonem  non  pati ,  vc  alienorufn  idv  tamen  illudexcplicauiTafecifleintelligen- 

ftrumcntorum  infpicicndorum  fiat  pote-  dus  fit,  quar  lcgcm  dctct miharc  no  folent, 

ftas. Porto Alcxandcralitcr  ad Valentini-  U.%.<jttodvulgo.ffdtvi&viarmdt.li.ff.vti 

anuro./  nonest  nouum_  (cripfiiTc  vidcbatut.  poffidttk,  cum  eadem  aequitas,alixq;  ratio- 

HtncilUcuta&cogitatioapudFlorucon-  ncs  a  nobis  fupra  infinuatfcinterueniant, 

rulcntcm,quodreicriptum,cuicedetcaut  fiucagaturderationib\fiuedcaliisinftru- 

prjercrridcbeat.  Alcxandcrncutruro  rcii-  mcntis.deindcquodcuratextuspcculiare 

cicndum  eflcftatuit,quod  eflctex  diucrfi-  iusin  pcifonarei  vidcaturintroducefc vo- 

taterationisConciliationilocus,  &iudica-  ]ui(le,nopo(titilludadmitti  in  rationibus, 

tis  officio  i  n  c  u  m  ba  c ,  v  c  legcs,quz  pt ima  ra-  qua» ^pprcrca aduerfarii  cOntcndunt  eden- 

cierepugnare  vidcantur,  diftinctionis  rce-  das  ,  quod  ihftrumcnta  fint  communia,£ 

dcrccomponat,/.^.  %.contrarium.  C.devet.  pr*tor.$.t.t.fiquis%.rationcmff detdcndo.  hac 

iur.tnucl.c.cumtxptdtatidetttcl.fixto.  diftin-  enim coniidetationeadmiflanihilnoui  in 

guitigitur  intcfa£toreficrcum,vt  in  a&o-  perfona  ipfiusrei  conftitueret:  cum  talcs 

ris  Antoniniconftitutio;fuaautera  inrei  rationcs&a&otiexhibendzfint.//r#c«r«- 

*  perfona  fct  uetur:f  fauorabiliorcs  cnim  rci  ur.hoctit. Accedit,quod  in  finc  Icgis  Impe- 

acloribus  Cum.tfauorabttiores.  Eftprsetcrca  ratores,quod rationcs  ab  initio Vocauctar, 

in  potcftatc  aftoris,  quo  tcmpore  actione  appcll cnc  inftrumenta.  Sccundo  pro  fulc  i- 

inftitucre  vclir,  &r  propterca  fc  anteabene  endahac  fcntentia Baf tolus  adducit  lege 

munirepoteft &debet,/.*i.  qui  i»atterius%  dtffotutejnfJe condicl .cx Ugc.  & l.  qui  ubuUs. 

Jf.de rtg.iur.  Qupd  lanc  inrcodicinonpo-  ff.iefurt.  Ex  quibus  edoccmur.quodis,  qui 

te(t,qui  intra  certum  tempus  telpondere  debirum(oluit>poflltacreditOrepetere,vt 

cogitur,  &:  fuaj  exccptioni  fldcm  lmpone-  fibi  inftrurucntum  obligationis  cxftinct* 

tc.auth.iubtmus.&l.proptrandum. C.deiudic,  reftituarur.Scdiane harlegcsius  auxiliifui 

Eftdeinde&terriac«nfiderario,quodfub  expcdircnon  poflunt, quod  debitor  non 

hoc  prstcxtu  quis  facile  calummofam  a-  vrgcatcditionem,fcdinitrumentireftitu- 

ctioneintendcrepoflic,vtarcanadomusa-  tionem,idq;iureactionis.  Tertio  aflererc 

licuius  fcrutetur,q,parumverccundu  cflc  -.cauflamnoftrafcnunriationisvidetur  Lno 

>tidciext.2.C.quomodo&quandoqHartapars>  tfinouum.&Liit/lumtstJ.t.ScdcutniWzlc. 


Inreoaur,  quia  principiu  moucndi  pencs  gcs  de rarionibus  mencioncfacianr,omni- 

a&orc eft, talib pfumcio no ita  facdcjpcedit,  bus telis petcelli poterur,  quibus hanc  lege 

q>  defendcdi  tui caufla  implorare rariones  finalem  aduerfani  inceflunt.  Qitarto B al- 

ccdocumccaalicnainiclUgaf',</./.JW«r/?«i-  dushic  ».*.iteDecius  d.c.t.deprotat. addu- 

5  uum.  Scd  qusftionis  eft,  an  qnz  hac  *  I  cge  cit  lcgem  tUicitut.jf.dtojf. pref.no  debcrc  iu- 

cautafunt,de  omnibus  initrumccisaccipi  diccmconniuere  ad  defideriaeorum,qui 

poflint & dcbeat,an dutaxatde ra ti o n i bus ?  illiditas exadtioncs taciant>Sed  fanc  hoc ar- 

4     Oeomnib.inftruraetishanclegetacci-  gumentumloogepetitum  videtur,&non 

piut Bar t./vc na.i .Bi!d.ri.p .Ang.n.3 .Ctfr .n ._<.  magis  1  n  perfona acloris  locu  habct,  q  rei. 

Lud.Romjt.4. Rajtoa.Futg.n.t.Iafn.t. /ilb.n.j.  Qumtoallcgantlcgc fauorabiltot ts.jf.de reg. 

Cyn.n.r.  c.om.n  i.  vbi  hanc  interpreratione  iur.  q u x  lcx  partes  impofitas  tueri potetit, 

magiscomunemrenunciat,«/rm«.^.  AUx.  fi illarrationcs,quasfupraeXpromfimusin 

n.6.vh\ etia hanc fententiS coramunem di-  vnum confcrantUr,qu{ ratio ctiam facit,vt 

Cit.  Dectutn.f.  Ajc.n.j.  Btrth  Soctn.n.t.  Sptcul*  non  dencgemus aftori  in(pcctionc  inftru- 

kb.2.p.2.tit.deinftr.edit.n.tt.  Panorm.tn  c.h  mcniorura.fitra&eturdereplicationc  co- 

txtr.deprob.Fclw.n.K.  vbiairomnes  ira  len-  firmanda,dcquarepofteacopiofius. 
titcDtciusibtd.  Diflcntiunt  umcn &hunc      Porro propugnatoccs diucr&flcntcti^  6 
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ticdcEdchdd.l.feal.  zy) 

**quelSrrna"fua? opinionis  fundamcca  (cco-  cerccdar rarfo  in  rioftrb textu  prbpofj  ta,  ^ 

ftitaiffcarbitr5tur.Moucteniminirio/^>r.  n5oporteac  origincm  intentidniscxalic- 

inf Aefrucl.ryiit. expenf.itcml.fi  cumdies  %.pe-  nis inftrumcntis f undan.  E  diuerfo edocc-  1 

vuU.ff.dtrccep.irb.Lpetcndx.tnfr  detetnpor.it»  mur  cx  rccitaciorie  rioftrx  legis  reo  rio  ia- 

integ.refi.  aclori  &  rco eXarquo fauendum  cumbere,aatiure  ab  ipfo  defiderari  norl 

«lTc^rufi  nominatim aliud  ftatutum  fir.  Se-  poffe.vtaftori  inftrumCnta  fua  cdat,  vnde 

cundo ,qno J  excipierrs actoris  partes  fufti-  is  originem  fu* inrericionis  vcl  oppugna- 

rieat  J.i.ff.dccxtcp.l.i.C.deproitit.Uncxieptio-  tionis  poflic  mutuari ,  ?cl ,  vc  vcrba  textu* 

nibus.ff.eod.tit.  oScepca  func,vnde  origincm  i u  x  i  n  tentio- 

Tercio,cjquisn6ceTn?aturaducrfariura  nisfandatepoffit,quam  materiam li.h.ttt. 

fuum  concra  fc  iti(kracrc,lntmisgr*ue.infJo  errarrauimus.  Rcliquu  icaq)  efle  Vidctur,  vt 

Jr^./.r.|.i.a5r^fr.^^.n6nullaaliaargu-  Vtdeamus.fanidcmctjaobtincat  in  repli- ^ 

mcntaperfequrturftaldus,itcmSalyc.»w.£  tationc.ObrincrccdtenduntFulg.^»./. 

Xjr/ty.  feii  eade  tanqua  lcuioraomitto,ad-  quamuisfbadcatacomuni  fententiadifcc* 

co vtctiam noncflc  necctlarium conftiru-  dcndum noefle.  Stlyc.nu.poH6ld.Pct.Ucok 

aro,vr  hic eof ti aria  argumenta  figilhrim  **t. &R*tn»t.T>ont!l.n.^ 
.  diIua,cuirirationes,quasfubran6aSilimu-      Cereruracdcndicfle  huiufmodi  repli- 

7  laui,  id  muncris  fuftuicre  poflint. \ Porro  cationem  dcfcnduntgloflT.iwi/^.^^i 
J?a:c^raditioccrrasdccIatationcsadmittit.  dtuo.Cyn.hicn.i.Alber.n.s.Bm.n.2.Buld.n.ir. 
Eniraueroex mcnte Baldi htc n.io.  Alcx.w.  A»g.n.2.AUx.nu.ts. PhtLCorn. n.4.  vbi idcm 

Dcc.d.c.i.n.40.  Purp.».//.  harcdifpofitio  ctiam  producitadtriplicatiortcm,C«^r«»/r  r 

8  pnmonoprocedatinilliscxccptionibus,  nu.t.tomm.nu.4.K^rct.nu.i.Dec.nu.2i.Socin\ 
qnoncxcluduc  xquitatem  pctuioniSj  vtfi  nU.2.  ufonnu s-  Purpur.n».  40.  vbi  hancfcn- 
cxcipicdojpponcreraduetiarium  anathe-  tcntiameomrauneradeclaraf^/c/j/.*»»». 
rriatenotatuin.nonhaberelegitimapetfoi  tz.  Pancrm.in  ct.extr.de  prob.n.is.Fet;Ji.n.2  4. 
nam ftandi  iniad'icio,c.cumtnter.extr.deex-  Mouenrurautempriorestprincrpiogenc- 
cep.dr  c.cxcrptw)cm.cod.t. &  petat  fibi  cdun-  fali  illa  regula.de  qua tnl.i. h.nofi.  tit.  a&ori 
ftrumentaaduerfariiadincencioncm fuani  edendum non  cflc.  Sccundb  ^x%.l.{iqustt- 
fimdanda.ranc  enim  audicndfi  rioti  eiTe.  do.tnf.de  dtUt.  quodinactorispotcftatc  fu- 
HincDccius^.f.r.<fc^r^4/.».^.id6putat  eritcxperiri,quando  vcllet,&  fcaducrfus- 
gcncr  ilucr  jpccdcre  m  omni  cxceptione  tcla  aduerfarn  tepcftiue  munire  potuerir. 
dilatoru,q,  umcn  pro  cdftanti  aflercre  n6  t.qui  tn*Uerittt.42.ffdereg.iur.Tcruo  ouod 
fuibneo.Porroidc  Docror.quibusacccduc  rcplicatto  inftaractionis  obtineat.  Laudfi- 
Iafon  kic n.i.  AIcxja.*.Fulg.».,*.idcmgene-  tnm.^fiu.ffdeptcuUo. 

*  raliterf  prob2rinomniexceptionc  crimi-      Diifidenrififundamcntafh^cprzdpuc  i\ 

noC»,»rf.l.  2.§.diumff.dciurcfifa.B<trt.Ltronf-  deprchenduntur.  Primo,q>  in  replicarione 

Mttionc.tr.fJetrifja.vbi negat quc compelli  aftor videat* fuftincrc perfOna tci,t.i.$.iff. 

pollc.vt  huiufmodi  pofitiom  refp5deat,dc  deexcept.tfivnue.§.pattiitffdep*t7.  Sccudo, 

qaarcnos  cop\oCcinfintfi».§.ob/cru4ri.$c-  $actorn6fcmpcrdiuinarcpotucric,<|ex-  ' 

cumlum  qu5  fcntcntiam  puto  generalitcr  ceptioriem  habeat  reus,  6c  qil£  reblicatio 

dcfiniripoircqjcxquibuscauflis  quis  nori  ipfifacicndacirct,vtfctcmpeftiuciriftruc- 

cogitui  poluionibus  rcfponderc,  veluti,cj  rct^putaficxceptiones  fex  fafto  alicnona- 

fintimpcrtinctc^multipliccsjoblcuraf.ca-  fcantur,quarumprobabilis  i^norantiaeft; 

ptiofar,fach  alicni,q, cx ilhs quoqj  ndpoflit  / fin.ff.frofuo.&d.l.qui iholter/tu.42 fl.dcreg.  * 

compcllijVtpropriainftrumcntaproferar.  «r.Tcrtio,q,illuahiccolligaturpcrargu- 

Tcrtio  Bald.A/c«./#.Alcx.»./.  laf.wi^.FuJg.  mentu  a  cotrariofcnfu  dum  ftatuit,otigi- 

nu. .  .Salyc.  ».6.  Dccius  d.c.cxepifioUvcrbu.  nernpetirionisex  inftruraentis  iducrlarii 

I  ».^/.B4rth.Socin.A/Vi».7.Fulg.«.^.Purp.»*.  hauricndanociTc,  vcrborflfilettcirifignifi-' 

12.  dccl.irant  hancconclutionclocum  n5  cansaliudprobanduinreplicatione.qnoii 

to  habere*|*inillaexceprionc,t|  vim  adioriis  fitorigo  pecicionis.  Porro  indubitatiiurii 

obtinct,vtincompcniationc/.y4i»./»/'</(ft?-  cftargumentu  acdtrariofcnfuvatidiflimLt 

ptnfmt.idty multo roagis  probanduro erit irl  clTc,Li.ff.d<rev cut mtnd. tfilurifdid.  Quarto 

caufla  rcconucntionis,de  quztnf.LcumPu-  moncm\xtz\x€tomztcLpenult.%.finff.sdleg: 

ftnunus<jrturhent.Ucon(c(\wcvix.ct, infr.de  Falctd.  Ez  quamuis  Baldus  fiiSalyc.huiuC 

fenum.&Mterbc.om.iud. q«od  vtrobicjini  friodt  ccxtumparuru  opporcunu  ciTcarbi: 
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ircntui,quoddeinftrumcnrisheccditarn's  jfidtig  Fttiid.  Sccundo^perlcgcm^a/fo*- 

loquatnr,ramcnoanimaduertimus,quare  cubinam\%.cumit*.ffJetegtt.}.>  Tcrcioaddu- 

legatarii,qui mottui pcrfona  no repr*fcn-  cit $m.t.ptttdut.fi/.§. Tui9jf.deteg.j.Qmv- 

tan  t,  & ^pptcrca ius  propriu  vcl  cemunein  to cemendat  hanc ientenciatn  ratio» quod 

iific  mltrumcn tis  non  habcan t,vt  cohcrc-  fauOrabiliorHc  caUfla  fulcicntis  &:  conler- 

&c%XPip9nimjf.f*miLetctfcd.pcnult. boceodt.  uantrs rem,qua; iam crzxj.ncmo.ryl.fin.c \de 

dcfiderare polfut,  vr  huiufmodi inftrumc-  oper.publ.l.i  .§.Jiquit  udfutum.ff.dc  cperu no- 

ta cdanf in caufla rcplicationis,& illud dc-  m  nanttit . Qjaj n to, qu cni  locu m habeac edi- 

negctur aliis,q. incadc  cauitafunc. Ecqua-  tiond rcpficacioneformandam,  multo  iu. 

uisDonelluslegi  anobisadductx  ahu  lcn-  ftioriexcauflahabcbit  ad  confirmandam 

(um  ad(ctibac,$ ibidc agacur de cxpcdicn-  incentionem,qua; ex al lcga tio n 1 b us rciali- 

dafideexceprionis,inquareuta&orismu~  quomodo1abefa&ataerac,curn*hoc'modo 

nusfuftineac,tamch*cconfideratiodero-  nihilnotiidicaturmduccre,fedilludquod 

garecomunifentcnrixnonporeft,q,repli-  erat.dcclarare&illuftcare/ikryirx.S.yf^ 

cationis  orficiu  fic, eXccptionis au&oricare  naum.jfdctcjlumen). 

Mn^L^^^^&A^k         in  iusjvocando.tit.ilib.^ 


Pr*ludia. 


nes  in  hac  cauiia  verfcntur.fed  aliquid  noui 
proponant,qua  ipfa  exceptio  c  1 1  d  a  t  a  r,  vt  l. 

/x;»iw.§/4^/w^/>4^.tamenipIa*quitas  SVkkAk  i-Ju 

inpaticaufraquoq,candeiutisdcrinitionc  »  Curtitututdemtm 


exigerevidetur.Nec  putolaboradumeflc 

»  4  \del.i.&touit.detsbul.exhib.  Eccnim  iln-  4  "f^^' 

1  .  /i-         r       1  ^       ..  /»  i  ksf!taobftruAtto7)oneB$* 

gularciuseftinperfonaIegacani,tcteftl.  *  MJuUtmtm** 

mcnti cditionc dcfidcrari  poflii,  Vt  de  VO-  j  cimto^ntcmpUatdtbtatj 

luntaceceftatoiiscoftet.quodfaocad  alia  i   QuidafttUttum auttenvproprU conwttutur Y 

inftrumetajqujttitmhacinfpectionenihil  J  Q™m figntjktttcnm  rx  commuut  vfc  tnterprc 
comunehabcnt.refecrinodcbcn  Qajnto  tumh*bt*c? 

hancopinionem  fulcireconaturBartol./.  f  "**  Vt  hocloco m.deiniut\v»ctndo  pofte- i 

ptureiAp^chtiJnf.deJi'J.inftt.Qmtnm%i\\2 lcx  ^-'tior e  locum  occuper, cum  in  digcftis 

meo&aliorumiudicioetiarnalias  cdendi  priorc  obtincar,hon  facilc  rueric  dilTeruif- 

cauifashabcatv  Hanc  frntc.uu  communi  fc.  PutatBartolus>id^pteceaficri,tc}uod,  i 

ealculo,vcanceapcrceptueft,approbatam,  cumhicdehiSperfonisirtiusvocandisrra- 

nedumhumaniorcm,fcdc:iam  veriorern  tcctur,quibusKeuerenciadebeacur,vcpa- 

puco.  Cum  enim tractetur  de  rei  veticate  rcnubu>,patrom's,prjctorh&actionc  Scin^ 

illuftranda,non  vidcturaliudiusinpetfo-  ftrumcnta  cdenda  fuiflc.vc  fccumdcccr- 

naa&oris,quam rci  con fti cocn dum, t.Jint.  nefct,an id permittcredeberec: Scd quod 

J4-q-S- arg. t.petendte.fipt. detemp. inintcg.tt-  pr  axcd  e  n  1 1 citulo  de  a ct  10 n i s  emcdatiohe 

(lttd.Hn.wf.dtfruti.rytit.tx.  6c  mutatione, dc  cxccptioms  editione & 

*i     Magnicura  prsicnti  limitationef  CO-  mulcis aliis ctiaDi  tractctur,  prarponcda  vi- 

gnatione  habecaliainlpcaio,quidiurisfic,  dccurfcOtafidcrarioDoncllt>exiftimantis,  $ 

fi  aftor  iactis  fundamcntis  fux  lntcntionis,  cj,  fi  iudicii  ordincm  fpcctcm us,a£tu  in  ius 

ad illam  coadiuuandam  hanc cdition£ de-  vocandi primfi locum  o b ti n crc, injht. 

fidercr»  Qtja in re  o m  1  ffis argumccis co t ra-  depcen.teme¥e titig*nu  quod fi  vcro ofBcium 

.    riis vna cum  glofla  \\\c  inverb.funduri.Cyn.  actione inftitucrc  voICtis intucamuriipfius 

n.t. B*ld.n. S.Uttil.hicn.i  Albct. n.+. Sdyun.  « fle cogi ta r e dc  tcftibus.deinftrumentis U 

$.  vbi  ta m c n  illud  cerca racio»  limitat  Atoc  aliis,qu;  ad  Fulcietada  ca UiTa m  p c rt i  h can r . 

nu.4.  vbi  aic  hanc  opiniodem  commUnem  lnonhlum.%.fcdvi ptobuti Jf.de opet.uou.nun- 

cScyltf.n.i.infn.  Purpur.nu.4j.p0tt LtnttHct.  tui.  Eft autcm f  i n  ius  vo carc  1  uri s eXpcri-  \ 

tjr AquenfnbilloAlleg*i0t.Kom.n.4.tiecion.^2.  endicauiTaad  ilJumjqui  ius dicturus  fir,vo- 
CtLftrM.t.BMTthiLSOcin.nJ.  tntg.  n.j.vtrfftd  carc,  Li.jf.de  tntuivoctnd.  %fnd.  Inftitut.de 

dtiquido qu4titut,Atix.n.ii.  vbi  a i c  hanc  co-  pcent  tcmet.  httg.  Qui  duo.  paragraphi  in  v- 

munem cfle opinioncm* Ctn.ni4.Aug. mj.  n u m  conflati,  calcm  dclcripcionctn  fuadc- 

PAnorm.inc.t.dtprobit.n.n.Febn.tb.u.24-Atci,  rc vidCntur, ncc  quidquam  ruurandu  exi- 

B.H. conftituo,  rc u  tllud recutare nd po&et  ftiroattUs.t O/ cum  cu2uo,vtnedum*Li,fd  i 

16  Primo a> g<fnoftri t cx c us,&: di '.ptnuU. §/,?.  ttumAnd.Gullib.i.objeru.ctp.tS.ryff. con* 

iirmacj 
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Tit.  de  ih  ius  Vocand.  1.  *r.  175- 

Armit,c6plc^ii.Icbcarnonvciu{!icis,ado-    iOErtu^ft,inarbitrib  cxperiri  f  voientis  it 
n«.&rei,cauflam,locu&  tcmpus,t///.4*/f    ^^Fuiffc^vtillfi.qucfibiobnoxiu'  arbitra- 
Hliler.ff.quod viaktcUm,dc hisomnsb^in dc-  retur,etia jppriaau&oritatciri  ius vbcarer, 
fcnptionca  nobis  jppotira  mentio  nofiat.  vtapparctcxtototir.)?^^«//^./W:/^. 
Expedita enim  rclponiiotOt-5 d.rficuirateS  w#^j^.w»^>/»^/r.^/^&%.wrf.r.quod 
<]uzindenafcipotc(l,fubmoucbtt,(atis cf-   iurcpecutiariteccptumtir.ne quisinuirus 
lc  fi  & cetera  vi Corri.qua? expri muntur,  in-  cx domo fua vocetur, id eft,cxtrahatur.  £- 
tdhfcifttiiTikrg.t.cHmqHid.  ff.de  reb.cred.&Jt  nimucTOtVtoftendttfiuarcn.Ub.t.anytiHetfdi- 
sert.pet. Lfin.Cdefidetufforib.  A ppcllamus  au-  ffittt.c.T.  Doneil.  htcnu  rj.  inprtfattone,  ius  erat 
tem  hanc  iudicialcru  denunnationem  ex  a&orialiqucm,nifi  vocatusiequerctur,  ct- 
*  coftietudioe  noftrorum  inrcrpreruraf  ci-  iaminuitum  co  ducerc  &  trahcre,quoad 
tationera,n6ignati,quodappellationeci-  cautioneinterpofiraduccrctur. 
taiionis  propnc  nihil  aliud  comineatur,       PorrocUmhocinciuiicvidcripotlitfiri  i 
quavoxprxconis.aliqueiniudicio  c&eius  iHisperfonis.quibusreuerentiadebcrcturi 
retcntionc  vcl  cum  clamorc  vocantis,/. du  t.S.&LgeneraUttr.ffdeinitts vocando,vt  parc- 
uta.7ff.dcreftti.tntntrgr.Lffrfoftperemtorium.   te,  patrono ,  magtllratu,  proptcrca  ftatutij 
7j.ff.deiuJic.Lto.ff.depubLiud.ty  6c  ipCuin  au-   eft.vt  (Iquidtalein  perforiaillorumn6im- 
&otitatcTit.Ijuii,VaIcrii,Maxirm,Qu'n-  petratavenia.attcntaramerTer^ccrtaatque 
tiIiani,Suetonfi&aliorumconfirmat  Brif-  JcfinitapcenavindicarerT/^/^iw^.ttir.Scd 
Con.deverb.figa.Ub.j.inverb.citare.Scd tame  cUra poftcriorarras  iudicarcr talcm  morc, 
7  nondcfuntloci.cxquibusfignificatio.f  £  nonfolumfipcrfonasf  dcfigrtatas,  fcd  jgc-  i 
inrerpretes huic  voci  dedcrUnt, cofirmau   ricraliter  quafcuq;  fpe&emus,  ab  hurhani- 
poiTe videatur,  vtLit.  %.diutts.ff.deturtfifti.   tarisraribnc  abhorrerc.aliaformi  iudicii 
"f./ .%.fcientts.inf. dcaffett.toSend.  dumoftcn-   inftitUendi.amplexacft.VtneniotaleiUs  v- 
dunt, ctiam  cdiclo  citatiohcm  ficri.  QUp   fu <  paret.nd folum  tc  J.nemtnem.  t.  detkhib. 
pertincntaliqUotrefporifaCiceronisino-  reU.fcd  t\cvctboi^\\dcvn.l.cumcU'rht/s.2f.§. 
ritione In  Ver rcm, d utn  ait :  Prtmam  igitur  Jtituimsts.C.de Epth  & ttcr.§. quidrupU.inft  di 
iobancrem  tefiem  totam  Sicitum  ettabo^icrn   att.verffedtlU.  inff.dt att.l  '  tuppon^s.  C. dcbo- 
inlibrodcOfficiis:  Cttcturque SsUmis cUnf-  nltaucl.iud.poffii.  vbi  harc  vccbadrirjrehcn- 
fimsteflisviclorU.iictn  in  oratiorte  proSe-  dunf.cum^q,  cibiobligatuseft.SecUndura- 
[Wox  Cumequefcr  ordoretis  *  confuttbus  cttare-  rionciuriSaditoprc,toreJpyinciCi,potesc6- 
tur,  vbt  cum  pronuntitttone  citattonis  nomintt-  ucnirc, NotteLde  Utig.§.Omne.Ldtfftmari. C.de 
tiocontineatur,non  aUenumeffe  4  figmficatione  tngen.mknumtfft.fi  tsuu exaUena.ff.de iadt.  L  2. 
huttts  vocis  cenfiri  poteH,vt  dcmonjlrtt  nomi-   $.fiquuiuistsvoctt9  n%tcrit.$.tripU. Infl.de  aft, 
nationtm cum admonttidney vt  tjuis tntnditium  Sanc  quauis  fint,q.  id bppugncn t, &c no dc- 
vtmit,coniHntU,\\\s rcfpondct,quod  Plau-  ftnt rcgiohcs.q  parti citationc,c]  vct bo  fiar. 
tus/« CurcHUoneicl.i.fcen.3. aliquem hbclib  pcrmittat,tame  pro tribunaliSptrgfi fcntc- 
4itari  comrriemorCt.  tia  illa  recepta  eft,nuH2  dcntkiatione  valc- 

Lcx  i.C.dc  in  ius  vocanck  ^or,tatc  «agiftrttuj  munita  no  fi  t, 

UW11.SMWIU11HTVM  v*v.  <t//f4^C4/«rr4^4r/.i.f.//.Emcrgiriraq)qu<j- 

S  v  m  M  a  r  1  a.  ftio.quidinl.noftraobriricatj&fcqucntib. 

i  AddiqHtm m iiu vocxndum  non  epus fiujfe  venut  vtrfi  (i  r6ad  inftitUraGcfmamx  cxigamusj 

tpfiutpratoruasttiudicU.  otiofafit illaru lcgfif  obfcruatio,cfi nullus  4 

i  fHrnltudtnparenhbui  &  patrotm  rtceptum  fit?  finc  impctrariortc  pdflir,  quc  in  ius  vocare. 
1    Hodtejeneraltterprebtbitmmeftine  tjmsfinecom-  ^  n5      Q    Q  aj|a  ficratlo  impetraride 

mimufieiMdicuwiutvtcetur.  >-*  r  „.  .  .     *  J 

4   Obfcruationempr&tuUgkdevotiampetran-  ven,*,  m  quacxaaiorcogniriOTcquir.lf.f  0 

da,fiparerttesautpatrem  mttts  voctnturfttbl*-  nc  ta,cs  pcrionxdc  mtnimis coflictcnrr^rj. 

idmnon  efe.  i.nonfo/u.§.quanquam.ff.deintur.Lindtgnu.C. 

j    DifercwUinterveniaimpttrationem  rj-cemmif-  cfuiaCcnf.poff.lMondcbctff.dedolomaU.i\\\Vc* 

fionisadtitandunu.  tb rcIiqUaruih  perfofiarum.q  finfc  d  fFerc- 

8  2{on (Slumpdtronumfed ne paironam  ijutdem  tn  tiaomnc  adtione  etiam  rainima  pctfcqui 

,    ^n2Z%ne  mrtt  neutrca  trtbucnduni,    P°"W^*'"  ^ 

j-„>  prohcilcitcontroueruanoltrarlcgis,anid| 
i  btfitntlio  iuilerit.  Q>  cautfi  cft  1  n  pcrfona  patrom,  f  vt  finc  ve-  6 

9  QmdiHiufitmper/oadvitrifi  niiainitjsvocarincqucat cjuo$ obiincacio 
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ry6         Commentaiii  Pctri  Gilkenii  ad  Lib.I  I.  Cocf. 

vxoreeius.  Et  ftatuiturobcinerc.Dubitan-        g*nt,  plmmnjt  eomm  rano  \>*btrifikr,tda»t  tx- 
dicaii(r4mpracbcr,^,illa,qua:pcrronapcr-  emplutfftfliatnm^. 

ftringactanquaodiofaincefprccacionCjp-  4  ^rmmrtemdmtttxcufaritmmtmmbabtt 

pagannSfolcac/^^/^A.^.  7  ^SSSSS^ 

hmd.tnfi.lfrttfcs.&Unterprttationeffdepten.  t    tJ, rmperMB°rpcemu parn  appUcantburetmtttr, 
Decidendiraciocft,quodc6ftituta  mma-  p0jf,t. 

ntociusrauorcporriganniradperfopa  v-  9  ]MtneilmlhcruUbmi.fdcobfcaAtbert. 
xori*Jf*min^ff.dtftn*torib.L2.C.dt£pfc.&      Q»W&»immeo»mm»m  odt*m drfhucr  in  dtfi- 

7  cLr.  Hinctilladifccptatio.ancumpaicnti         n:ftone vm,t4 Hu > ,unc tam i"aternufn*ort"^ 

•  11   1  ,  j  1  *  1  .  .j.    _  V  1-  contintt.ordtnandam  tnterpretattone,mrtU*ttt 

ilIchonosdcDcatur,idemquocT;proDandu  -  r  " 

r  .         -  w  '  -       t  -  •     /•  verorciirutgtrtdawLj. 

ficinpcrfonanoucrcx?aiunc  r-u!gof.j»ir./.  „  & ^  fuperflttt  fiuo m»  mmktmtm  . 

A  lcx./M». 2. iafon        Ncgac auccm  DeciUS  futa,cxd0llnna B*Lu*pptlldtiontfiU, ctnttntb,- 

n*.}.t\\ciZt.nu.tt.SoC\ti.n».2.  AffirmanciS,  btrurnepot,nonconrrafronunru$rtontfilutntpiti 
parcisfundamcntuminpraefentilegecon-  txfito. 

fiiUt.NegitisinLnondum.ryLinhis.CJcfur.  n  C^^fi^entia.quod ad vltimummtmbrumJ, 

l«r,inquibus&  vicricus&nouercacirra  vc-  .  ^tXM1^f^H^fi^Salyctti. 

 .  11  .  „  V  t{attone*  hmut  cohtrartatcnttntta. 

nizminmsvocztitur.tiem  l.lex  qttjt  tuttrts.        v  1 

C. deidmimjlr. tutor.tjrcnrot.  L nonemmffdc  TJ Ac lege id, quod  tuperius caucum  elr, 

tnoff.tejiam.  -t-Vuihuc  infigni  addiramccoaugecur,vc 

8  Harccocroucriiadiftindioneffacileco-  hedumvxorcm  parroni.fcd  &parcnres&  1 
poniporeft,vccummariciofficiu(it  dcfen-  libcros,  inruper  8c  heredcs,  ct(i  cxuanci 
dcre  vxorem  fuam,&  miuriailli  fadra  adil-  finr^a libcrus.illorumq;  libcris  hon  debcac 
lum  redunder,/./.§/*/^//w*r.c6fcquens  in  ms  vocari.Dubicandi  cauflam  przbcref  i 
quoq*  fic,vxoreipu'us,noucrca  actoris  fine  poccrat  t.Ubmiff.de cptrtitibtrteru.Li. %.jed 
veniainius  vocarinopoiTccum  «iacuco-  ttfi.  C.deLtttna  Ltbtrtatt  tolltnda,  quae  oltcn- 
ri,proaIioinceruchiencihic  honos  debea-  dunr.opcrasalibercis  huiufmodihercdib* 
xxit,Lto.%.fi»ff.dtmm iwW.quibusfunda-  pre^andasnoncffc.tRaciodecidcndi  cft,  J 
mencisia&is,noadferetaliquidprziudicii  quod&hisfuushdhosdcbcacur,&quam- 
lcgcs fupra a  nobis propoficar, Ltnim nondu.  uis fulgoGrtr.i.atq} Dccius»./. exiftimenri 

9  C.dtf»rtti,iavitrici  peflonamf  c5ceptae(t,  iditademum procedere, ii de rc  Kcrcdita- 
quem  iuftc in  ius  vocari  cocedo,^  non  fta-.  ria  tra&ctur:  ramch mihi  prxfercnda vidc- 
tim  pri uilegium  & dignicas  macns-ad  vir  u,  tur  opi nio Cyni nu.  /.  A I cx .nu.  1 .  A 1  c.n  p .  v b i 
icd contra viri  ad  vxore  tranfcar, l.multttes.  hanc  tcnrctiarh receptiorem  cradit, lcgcm 
C.^/£wr4//£././»^ir,denoucrcapoft  mot-  noftram  (impliciccr  cohceptarh  ita  quoqj 
tcpattis  apcrtcloquicur,/.»o« ?/»/«#,&  alix  intclligcndamclTe.  NotandufautcmprjB-  4 
lcgesinlongealiam  cauflamconfcruntur,  fcntiinl.cft,quodquauis  rufticitaci  vchia 
cum  icihccc  de  iaccurabonorum  filii  trl-  plerucppr^beatur,vrapparcc  txl.fi idqticd. 
etacur, an  cafu illorum, an  vcro  vicrici , vcl  ffJtturifdttl.om.iud.l.i. §.finalff/i quismius 
houercarfichabcndaracio.  Longcalia  ra-  voui.nonitrit.Uumdt indebttoff.de tnttrdtcl. 
tio  prarfcncis  quarftionis  cft ,  vbi  noucrca?  quod  camen  hicconcrarium  ftacuacur.Ra- 
proptcrca  honor  dcbccur,  quod  macnslo-  Ciocft,t|uath  textus  non  difiimulac,  quod 
co  iYi&.noucrcam.  Inji.de nufttistSc  quod  pa-  natutah  iureicacomparatum  fit.quod  fci  - 
trispcrtbnaexincempeftiua&rptocacifilii  tc  omnes  homihes  ex  inftihftu  natur.t 
conucntionc  lacdi  vidcatur^  A  /.  §ffu*Jff  pr*furauntur,4^.  § .fmgubrum.dt rtr. diutf 
detnturtU.  &*taitift#At.%.tmnuwkiiff.fa 

Sequitur  Lex  u  *£*  1l^*A&tif 'iT^/T^ 

1  tem.  § .  Ubertus.ff.de  cond.tndeb.  l.fed  etf.2f.  §. 

Sv  M  M  a  ria.  tonfuluitff Jtpttit.htrtd.  Lvtftatri. ff.de  iufl. 

KonfiUtmf*tronum,fed  trutmpurenttttfUberti  &  tur.  Porro  tl  de  iure  ciuili  tra£tcmus,f  5 

hoccafualiudpfobandumftatuunt  noftri 


/S*  dmbirmtdL  Dot\oxc*,gUp»*trb.n*uroti.B*rt.num.2., 
%*ttod7ad^ndi  AUx.nm.i.Atisdt.».26.tirftq.C4flrenfjtu.3.  I*- 

T^ufitctaui  m hn.yutfuntturn  muurulti  non p*ra  /**  n».t.  {^f»g.m»:2.  Bofd.nn.2.  Frttnc.  Arttin. 

cuw.  nu.t.  L»d.Rjom.nUi3.Albtricjiu.T.StdycttJt».4. 

Si  rujhci  ctrc*  obfermttUmm  mrti  ctuilti  uuftn^  Reuot.Chof tn.de fHmL  rnjiicorum frttd.  Itbr.t. 


Tic  de  ih  ius* vocahid.  1. V77 

cui u s rei exemplum  confti  tu  un  t  m  dc Dcciusj&*.s.c6te'ndir, etia  talem  pce- 
LertorffJemr.&ftif.  ignor.  q,  lcil.  error  i  u-  nam ab  ipfo  Im pctatorcicmirtf  ^ofTe ,  q, 
risu<lcdamnocradcturhtsn6pr^1<jdicer  audonutelegisficfncroducca/v/^/f»^^ 
Ahud  exemplu  pect  poteit  tx  i.quuun^  f  miudvoand.  Imperatorc  enim  alicui  (uum 
oulmit.odkoufoJpJfpofiNzm,(\  quis ob rufti-  auferre poflc  beneficiurh, Lrefiripta.fupr.de 
citatem  bonorum  poflcflioncm intraanni  frec.Impertt.0ffcr.Alcut.hituu.4t. quiaRegac 
fpacium non  per i c r ■  t, n i h 1 1  o m i  n us  e i u i  ra-  iegemficrikgii, fupr.de dinerf.refcript. item  L 
rio  habebitur. Ahud cxemplG  fuppcduac  /.  ftn.de ntoItb.reft. cum  ca,qux  nondu parti 
i.%.fin.ff.deedtnd.  fi  quis perimpentiam  auc  i unr/acil  i us  i  mpcdiant ur.q uam  t  us  quarfi- 
tulhcitatem  honemderic.qdcbebar.Qui*  tumaufcratur,  Lj.  merito.ff.ne  quidtn  loc. 
bus  refpondet Uxfiquu.  7.  %.doU.ff.  deiurtjd,  fubl.fiot,4rtbid.I*fonin  l.pen.n.s.&Jtq.  vel  cu 
om.iud.  parcedumeueruftico, (i  pcrimpc-  racoiudiciodiftingucdu  fit incer  cauflara 
ritiamediccumpraetoriscorruperit  velfiif-  i\*ctiUdzmni,LJm.inf.deotuuir^retmend, 
tuleric.  In cade cauflailli  recenlentur,  q cx  fpfin.infr.de Cedttttl.  quod  tamen  inrelli- 
rufticitatead  pra-tore"  vocati  iudicii  diem  gimus ,  fi  Pnnceps  abfoluta  fua  potclbtc 
nonobfct  uaucnnt./  exquscun^.%  tfffi 'fuu  niratur.  Qu*  quantum  pollir,  in  hlS  &  fi- 
intusvocttu} noterit.  Sedharc  rcgulaperpc-  milibus  caubus  vidcrc  Jicct,  apud  Decium 
4  tua non eft.  Etcnim excufationcfnon  me-  confs2o.n.s.yofq.iUmfi.controutrf.C4f,4.unat, 
rcntur,fidciurecuidcntitraccetur,«f*^.  CUr^.so. 

hicn.i.Lud.Rom.n.j.Ant. Ginr.tommnniucOn-  Cum circaexpofitione huius  noftra?  le- 
duf.hb.j.cond  S  n  6s .  vbi  multos  in  hacrcm  gisqucdamcontrariafirie  ofFcranc,  vt  L  //- 
ailegar.  Cuius  rei  exemplu  proponi  potcft  berttUkeru^.mfr.  deoper.  Ubert.  item  U.  %.fed 
m  Lt.inf.  deinurd.  motrtm.  inter  tmt.  & pmptU.  ttfifitb  condtttone.tnfr.de  Lotin.  Ubtrt.toUend.  L 
itemLSn.inf.niti tutor\fet.deb.  Ecquauis poC  j.iuf.dcUbert.&tUerumUteru,  &ea fatis  co- 
fc t dici.vtro bi qj  naturalem mionein,  q  di-  mode  diflbluantur  a  Bartolo,  Baldo,  S  ily- 
etislegibusprztcribuntur>induxiuc,ume  cctd  fc  aliis,  (atis  mefjctoru  c(Te  cxiltima- 
ncgarin6potcft,tempus,inccaq>petittttor  ut,fi  obiterattingercm.f ^iteexLheresUbtr.  9 
dabeat.a  iure  ci  uih  conftitutu  ellc.Prarter-  liff-tUobJtf.tibert.  contradcfihitioncm  no- 
eavixillamlcgcmcxiftcre.qu^naiuralira-  ftrselegis  afFcruntur,CK  qua  colligimus.q, 
tionc careat.  Sed  interefle inter iliam rari-  hercs  1  berti  non cogatur  illa  onera  agno- 
0 ncm, qtixioftinctu  naturjc  in  omri : b.  ho-  fccre.quxlibcrtoincurabac.  Qua  decauf- 
minibus ctiam rufticis,& fimpliciter verfa-  fa (cicndu cft,matcria, in qua vcriamur, ex 
ris  deprehendi  loleztfInfi.de iur.ntt.gent.eir  quadam  mixtura  cofifterc,  vc  partim  fauo- 
ciuiL  i:  tlbmrationc  naturalcm,  q  ingcnio  cabiiis.parttrh etiara  odiofa  ccTcacur.f  Fa-  10 
induftrii  & prudctis hominii duntaxat co-  uorabihs, fi  fpcccemus  perfonam patroni, 
-  prehcndiconfucuic.  Quain  recamennoh  cui  rcacrcntiadebeaturji/f/W nofi.ieg.odio. 
(emperrufticitaci  (uccurritur.  Naquae  pcr-  f*>  fi  panAtn.Lfin.ff.de in  iutvoc.  definitam 

7  tincntad  folcmnia  alicuius  actusfruftico  cxigcre  vclimusabh.ercdeipliuslibcrti.rf7. 
remicti  non  folent,nifi  nominatimaliquid  hcrts Ubertt. Hmc  Bald.»».^. &y. concludit, 
incorumpertonaconfticutu  inj.fia.tnf.de  quodfilcgcmunicipalimafculi  abintcfta- 
tfttmtnt.de <}usre topiofe Rtn*.  Chopm.de pri-  to fccmihas  cxcl ud Q r , f  vd  quod  fupcrfti t c  u 
utLrnfiic.Ub.r.c.4.n.2.rjrJetf.  filio  nonadmittantur  filiar.mottuo  filio  ni- 

Praecereaanimaducrtimuscxdeflnirio-  hilominusid  prxrogatiu.c  habtcdru  nepo- 

8  nenoftrxlegis,Imperatorcmpa:nas,c]iK  [  tcm.vt  filiam.id  eir.amitam  fuam  rcpellar, 
partiapplicandx  fint,  rcmittcrcnofolcrc,  *rg.noJhulegu&Ug.kfarorum.ffJcvtrb.fign. 
quo verbo libcrius  vtimur, quam co,  quod  idcmq;  ctiam  proccdere,fi morcua filia ne- 
fubftituit  hztt.btc nu. 2. id  Imperatorem  fa-  ptisfuperfit,cumillamatrercpra:fentct,& 
cerenonpoiTe.cui  fubicribunt  Ang.  nu.j.  noh debeac etfe  mclioris  conditionis  qua 
A\ex.n.4.  Izi.n.tt.  Corn.0.5.  Melius  ltaquc  illa,q  tefett.Lfivius motre.inf.de bon.nUttrn. 
meo iudicio loquuntur Cadr.n. jr.Fr. Arcr.  Aliudautem probandu eflcfiexfiliomor- 
nu.j.  Lud.Rom.ww./.  quod  Pnnceps  huiuf-  tuo  ncptem  fupcrcifc  poncrcm  us,cfi  eafu- 
mo dt  pccnas  no  rcmi ttat, aut  quod Ptinci-  ftincat pcrfonam  patns.cV  ftatutadttnraxac 
pi  fupplicandu  non  fit pro  tali  cocefilone,  fili* mcntionem  fecerinc,non nepcis.Sen- 
cumhictextus  dc  poteitare  nihil  diiTcrar,  cenciamBaldiamp(ectuntur,quoadprim(i 
fed dutaxat arguat  tcmcritatc pctcntis. Vh-  ejc fccudum mcmbruu.  Aiex.h/cfn.4.  Cofir,  ii 
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U».4.Fulg.»U.$.  Sdlycct  ntt .2 .  Phtlip  Xorn  ,-nu  p.  tnsnon  VOCtt  non  ftrurtitfermectTrutnt  tmni*t 

Fr*HC.Arct.n.2.Lud.R*m.n.tt.I*fmn.6.  fed  o-  qu*in*Mfic*ntHr,LegiffMuct*pt.rti  tuiic.  ve 

HMies  repudiant  tcrtium  tnerobrum  exce-  ctiamhoccafupccna^ntcrrecogatur,/./f*. 

ptoLud.Romano & Caftrcnfi.q.  nmil ctr-  tod.ttt.<\uz tamen ril  1  u s vel libertuseuadur, 

tidefiniuntexiftimantesetiamneptemex  filibcrtumpceniteac&adioncTOremictat, 

filioexcludi.idqueex fequentibusrationi-  vel fi  fpontcaut non vocatus venhTct,/.^*^- 

x3  bus.j*Qupd fi exriudaturilli,qui lunt  pro-  uu ff.eod.tit»L aut  fi  Irbercusfinc voeatione 

piort  gradu,  multo  magis  fubmouen  dc-  folem querdasad  iudicem  detuliueK  Vc- 

beant.qui  rcmotiori  ingradufunt,*/./.^**-  riorramen&humaninr  fenccncia  Tidccur 

ttx  ntdtre.  Secundo,  quod  fi  harc  ncptts  velit  eflccorum,qui cxiftimanr, iudicium ex  co 

fucccdcrcexfuaperlona,non (iraudienda,  non vi%izx\,vtAllteruMic»».t.Cy».M».i.Btcr- 

quippe  Cj-verfctur  in  gradu  remotiori,/*.  uLnum.2  ejr  s>tnUclurMit'tq.Fulgof.Hu.r.Lu~ 

%.t.Jf  defuutjrUgtt.hered.  q>  fi  vcto  adfpiret  d»Hii.Rom*».nu.j.ejr S.Frtau.Purpur.tH pr*~ 

ad  iuccelfioncni  cx pcrfona  patris,rur(us il-  lud. tituL nu. i+.pft L*»cettotum,glo{f*m% Ft* 

lam audiendam  non  eflfe  fecundum  argu-  iiu.tn htnc  fcntcmttm tddncl*,  idquc  confir- 

mcnrationem  Battoli LMberorum  ff.de  verh.  marur  auctorirare/. qu*muu  ff.de in  tut  vo- 

fvnrf.Tcnio,  quod  fundamentu  ftaturi  fit  c*nd.  cxquainrclligtmus.hancpcutionem 

fauor  agnanonis,  /.  /. %.pen.ff.dt  vent.tnfttc.  vcnix  non  rcrerri  intcr  fubftantialia  iudi- 

atq,hanc  rationcvtroqjin  cafu  inrcrucni-  cii.  C£ua  inquarftioncquamuis  Albericu% 

rc.  Diftinguit  aute  lafon.an  patcr mertuus  Bartolus ,  Purpurarus  gcncrali tcr  loquan- 

^TtpoftauumAagnitahercdiratedifceire-  tur,purotaroc  cxmcnte&  cxpofitione  A- 

rit,anvero  antcahocipfumaccidcrit:  cd  lcxandri hicn.  *. AlcmM.ro. &feq.L\ic\.Ko- 

<}uiahxcdifrinctioparum difficultacis  ha-  man.»*J  Batcolifcipfumdeclarantis/*^. 

bcc,idcirco  cara  omittcn  Lqtumutt.ff.de  tn  ius  vtc.  diftinctionc  adhi- 

Lcx  finalis  COcL tituL  bcndam  anpacconusfponce  venicnsiudi- 

aumfufceperic,fan  vcro  oppofita  exce-  4 

«  Svmmaria.  ptioncnihilominus  in  negocio  proceflum 

/  Fum*qmmpMtft*rip*irutilt1lmHmmi*ot*rt  fic,auccontraabfcnt«mcognitio  fufccpra. 

utnpnfl&txfUHUtuHf*  Hisenimin  cafibus  iudicium  cfle  duIIius 

>    FtUmenMnapttmp*rremnon*lttervoc*rtp.ttftt  aoaid|kti)UU  vimtdeO  O  b  t  iuere  Cy  n. 

mfitmpitratAvcma,  *      *       /-      .  « 

*  Q^Murttftpttnnonoppofitttxcepuonesdpe-  ""'-  pronuntiat.qucm  fequicur  fiarr.m./. 

w*  rcjj»ndut, ,  dtjftntunttt  umUtmm  ftmcn-  Uion  mtm.t.  vr  paccr  & pcenam  cxigere,  & 

/m.  iudicium  nullum  dicere  pcflicadeo  vt  fi  fi- 

4   Sicin*p*renrtm*mp*trmumtxapimttmdent>  husabinitiopararaseflethancpcenam  ex- 

tmpctr*t*vtm*>vtlfcMbftmamtm  pruedneur,  plicarotamen audiendus non  lit, fi do  iro- 

"^^^^^0'^     ^'''^^^    fa"  pecrataveoiaiudicium  fufcipcre  veht,4r£. 

j  /.cxce^it^tjff.^txcep.cumhxctescogxxi- 

retffictmmtudcuptjfttnttvent*med,Qt,mpttr*-  '  ttonciT^rxtonsrcquirac //<<//£«.  $.pr*- 

rtdthentj.  .  f^i/./W.fincquaiudiaumnullumcflc 

*  t^dtlrtint4umptrfH*emt^mdtqumgr*rk  to\exx.Lcumhi.%.fr*tor.f.den*nf*a.^AU^ 

«mertt.  xtnd.htc nu.i .  Dcc.  num.j .  I.tjon  nttm.2 .  Quar 

I  THllius,quiin  potcftatc  patriseft,"f  illum  di&afuntde filiistemancipatis»eadcmctT  5 

m  ms  vocarc  non  poceft, ff.dt  iam  inccihgt  poihmt  dc  fihis,  qui  func  in 

tuditiit.  N6  mirum  igicur  videri  dcbcc,ti  dc  poicftatt,  in  illis  cafibus,  in  quibuc  c  fh\  i - 

illo  nnllafit  qu^(tio>cum  pater,fi  quid  pcc-  umiudicisetiam  durante  patria  poteftare 

carir,ftarueteiure fuo poflicin eundc  l-filii.  implorarepoflenc,  vt  L lmpcr*tor.ff.*dSC<. 

l  {f.defurtu.Qupd fi emancipacusf  raerir,di-  TreheO.  Stfyc.httnu./.  Rtmttm n».t.  GUJf.m  § . 

uerfaericracio,(edicanmc, vc  cius facien-  patntUs.lHji.de *tlt*n.  Additurinlegc«quod 

divehiairapetrccucttf^i/jgcquod ffquc  idcmin  matrispcrfona  lcruandum  (ir,  vn- 

adco  vcrumcflc  quidam  putant,  vt  Akttt.  dc  quacruutf  quidam,  an  idcm  iftaltricc  * 

htcn.S.ttftnn.2.  Dtc.it.4.  vc fi  parer  non  pro-  ? el  aitorc  pt  obari  dcbcat  itxL  /» ff.  dt  obfi». 

3  pofita haccxcepcionefad  petica rfpodeac^  p*r.veip*tr9m.fr*fi.  colligiraus,non edc,ex 

non  came  propcerea  iudiciu  confirmetur,  Jiis  verbis :  Vnde  rudtgnut  mtitti*  itt ,  qui p**> 

quod  cum  verba cdicti  fint ^hibitona,  /.  4-  trtm  &  nutrrm  *  quthut ft tduutum  atxertt, 

S.r.jJ.ud.  in  hsec  verba :  P*rentemtp*tron»m  m*ufrcos*pptlla. 
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Ticdc  Padis,tituI.tenius.  .  .  .*79 

Dc  paftis^titulus  tcrtlUS.  paaummahuintcriIr.Paaumcnim  fnu-  » 

r  da  conuentio  cft :  cotraaus  autem  vltro  & 

Svmmaria.  cirro  conftituta  obligatio,  l.  Lobeo.tp.ff.de 
i  i^^^^fi^^^^^^^^^^^1^  ^P.ftatueremuSjhancdefinitioaemadfa- 

cureveUtt  numintellc&ttmrcuocatamomnemcon- 

a  ^a^nuduu^emprodmertnmf.lent,.  tcnrionearimere,vrcummcatur:tf?^*. 

9     t^utmT       t?t%9"tm /^^^.intelligeremusinpafto 

+  TltmofincMatoncxfmripoteSi.  nihil  cofidcrari,£ confenfum,ideft,nuda' 

s  rr*torufaFcd>i}urrc>*n4ato»emtx£rm»uim-  conucntioncm in idem. Contratfumaute 

petruntibmocqmefcere debereet  quid  prxtcr  confcnfum  dcfignare,  ncmpc 

4  Vndtpttflumdtilnmfitt  obligationc  vltro&  cittocontradH,  </././>. 

7   Qmdfit  p*Bunut  I^offdeverbfig.itcmJ.?.iurtjfcntium.§.r. 

i  D^tUtmsctrc^ofofitmmdefm^nem^  ^«atf.Ccteru.quianobisrcIigiocftare- 

•    Qmddtffacntufttmterpactum&contrailmtCH  *    f  m  . *1  6  , 

LV^i^™^  ccpradoaoruintctyrctationereccaere, 

«SSm  ^fpaai  jpnuntiatu  duplicc  figmficatiohc  i* 

tt  DefcrtpttopuEH mgenere.  r cc j pcrc  tradunt:  Spccialcm,qua  placi t i fi- 

19  tsiU*mfcrtptwp*Eltmft>ccu.  ncictminctUT,d./.jftibi.CtdeUc*tu././tJi»i. 

x  y^Vm is,quialiumin iudiciu vocarcfde-  fionem.iy.C.fomtLtrctfi.iteml.7. %.fidmnuff*r. 

'crcuir.ncdum  de  initrumenris.quibus  &'  generalcm,  vc  etiamtllamconuehtione 

fcfe  inftrucrc  poflit,  laborarc  dcbcat,fed  complcaatur,qinaIiudnomctran'feat,vcl 

etiadifpicere,analiquid fn.cj,  illum  morari  idoncaad produccdum adionc  cauffa  ni- 

expartcfua,Vclipfius rei pollir. Sua.fi nulla  ta rur/7. f  depdcl.  collat ione fada cum ia- 

a  ftipularioneautaliacohuenrione,  qua-f  a-  fcriptionetiruIi,&7  z/.fivnm.  §. padmff.de 

dhones  producerefolct,/./*r//£«i//*i». 7 ff.  pacJ.con(kiliioind./.iff.depac7.fdcfctiptio- 

depaU.  Sed nudo  pafto  6c  tranta£ione  ni-  ncm  pafti  in  gehere  tradi , q,  k«d conrra- 

utur,qidiuristribucrcn6folent,^./l7.§y?</  aum&paSumin  fpecic,q,nudum  vocat, 

cum nuiia.ff.de pocl. item l. cum jipeuai. l./cgem.  xctctztn.r,ictulfiWA.C./ot*tt.27.&L(imu*- 

/ ficcrtuAnnis.hottu.l.fi idapudaclatituh.YLx  fieete.CfimiLefcifi. vitnatqj naturamfpadi  li 

parrc  reiaute,fi  is  opportuna  exccptione  m  fpectedcpir>gi.^&//»/'j  dtfimiiene. 

5  paai,ttrafaaionis,vcl  fimilisdcfenfionis,  prir\i^  hoc  tituld; 

aaioncciusclidcrepoflir.  £r  ncmofinea-  _* 

aio\\ccxpctit\M.vide*m9.ff.detfegot.gtfi.  .    ■  A 
4aut,v\aittiutiiconfultusi»/:-://^L-  ^S^r^Smm^ 

ti»nm.ind.fifie»d.c*ufff*a.no obtemper.  idpe-  $  Tnciqmivotnmci 
tcredcbcar.q,  pado  aut  tranfaaionc  finitu  uoraltU*. 

cft  j  hinc  non  incomode,  &  hic,  8c  in  digc-  4  SubUtt*mmdmfitmr*jm:cefonu^u* frurmrn  cU 
ftis,fubiiciuntur  tituli  dcpadis  &  tran&ai-  corduconfuUtur. 

onibus:idajeoiuftioriexcaufla,quod,vt  S  ^A^'^«w4#ir)iw»^ 

5oftcdimus/.r^.S.a,^*^.pra:toristfu-  $  jjju^ 
erit  dc  poftulatioms  natura  &  meritis  co-         udep*Humferufir,cu potimpertme*t*dc*uf- 
gnofccrc,vtdcccrncrcfecupofiir,anaaio,  fimtr*nfiatmu. 

ltcm&iudcx  difceptationisdadus.annon  7    VtiUtit hmm intfmfitionu. 

cffcr.  Vndcficxperirivolcotcsfolanuda  *  SolutioTtnrtoU. 

c6ucntioncinftruaosaniroaducrterer,iu-  9  Confider*tio*utloru. 

rifdiaionerodenegatcfolcbar ,srg<„nmt  " 

mu*tr*i»ntnrLi.&z.mf.dtform.&*c7.tmpet-.  „  ^^^/^^^^h^^w 
fubl.itcml.2.ff.dtortg.  tur.  &  d.l.edtufu»r*.de  no„  rtmtjtrrt  fttm  fidacommtfi(ompenmu,fei 

edendo.Vzt\\\myvt*itVlpun.ml.tff.depicl.  duntmxatmcertumcondttionu. 

frapaaionetdeducitur.Eftautcmdubrum,  /i  T^honet. 
•7  pluriumue 

tinidemplaciruconfcn{uS.Eo-  'i  Spttfid^ommtftexe,rubUtacmfmm^uuc4ui. 
dempcrtineti >f.auffMpo!luit.itemlfitibu  rttfefidtuommt^rcnvttere. 

K    n  a.   r   ti   '  .  A   U-i»ifi«»  Uldemquoq^probandutfemrtmtffiantfidcuommijfi, 

l.tocnto.  Paaumeft  coaenuo.q  placiti  fine  J3^«^^/^.^^ 

I  ftcrittHancdcfinitioneprimofcillcdocO  t/  frp^cmtfucentrahenrmmdiJ/imtU  mtmtredu* 

tradiram  quidam  tmpugnanr.q»  etiam  con-  cerenmdebemm. 

traaui  conueniat,  cum  intct  cotraaum  flc  -U  Dtfimitontmprofentu  tcgu  Ucunv.  habm . 
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fromiffioiHnuxttdtfextuntedandofroremm-  ji  Jpfi  renuneiotitmi  verba 

tutttent fideinmmiffi  mterctjfifjet.  ejfe. 

17  iJMagnadifficubat  quopaElo  quu  huic  pramiffioni  J_  Quamuu  *hanu  emnetut  cjHodha 

viaUaturfatufictffe.vtaBionem  mouertpojfit.  rehaberefefperat,  remtjirtt,»i  t 

tt  Interpreautoglojpt  quam  dUi  DotUret  fire  Jequun-  fitturum  abeutafft. 

tnr.  5/  lurtjuturo  quem  rtnuntiort  pojfe,  fiii  jijirtejn- 

ip  Qmdiurufhfireteftrttftamfhutfidticommiffum  ttojL.  • 

patturumuo» tjft.  34  ]nttUeftH4lntcnoiprtternt.(foi.itcafti*.&fofl<' 

»0  Sttpu/atttnem  dtnon^fetendtimflementivictmj  hm.reuerfi 

.  fnjtmtrt.  Jj  Jni»hLHCtw.ftJuhcred.wfifihtjunmi,ftofiti*> 

tl  Inc^ntraQibmno»tinutujitueffi,qmiquueotim-  nevcltn  conditione. 

pUdt  meliori  modo  ijmo fotefl.  j6  'Dtjfoltitto  Cor*fu  extftimantu  hu  prtfttrtu  rtuo- 

tt  Jnttrefe  m  fpectt frofofita,an  verba froUu fint  im  cattom locum non cffe.quod autnatiofit  fu3a  nou 

fbrnutm  modi,*n  vero  ctndtttonu.  fimflictttrfed  tn  vtm foMt  &  tranfoQtouit. 


tj  Antmddutrjioauttorutnfrticedentemi 

tr*d:tomm,cx  multu  rttttombut.  /^Afus  tioftr*  lcgis  paucis  verbis  ob  ocu  • 

%4  T^hiirefitreadexfttngueudamfideicommifiex-    V^|04+proponi  potcft.  CaiUS  FiOCOCUin  1 


^^^Ttm^fitfi^mmltc.rm^  Jj^  g,^  ph)linum  &Ucinium 

ctfto,au  m.ttort.  ,  . 

tj  MtmpediencLmrefttitionemjatu  efft, tjuod exi-  1  rontonem,  cauit  tcftamcnio ,  vc  fi  altcr 

twtlicuiutrtiduitutfit.  fincprolcexhacvitamigraret.isiupcrfttci 

*(  Ltgmmxfilttfidctcommijfio  umfhu»  ontrttri  ntiu,  pomoncm  (uam  rcftitucrer.  Cum  Ph.li- 

poteft.  nus  Fronco  ccrto  tcmpore  nullaiu  fobo- 

17  Error,uterpretum.,duminteryuduttMnemr&  Jcm  f.ftul.fTcf.conucn.t  CUmftatC,  Vt  fex- 

&rt»unt,at,o»em  nuUum  dtfcrtmen.  conjluu-  ^  fift  (cX[am       (cm  hcrediwlt 

U-it  •  * 

tt  Vcrbtrenuntiationisgeminafigntficatio.  vcl  Muo<1  ve-ritimil.us  vtdetur  hcfcditar.* 

*9  Qwdfitreftdutio.  portionisatcaccipctet,vi hocmodo ndei- 

30  JhfertiittuinterfaBum&rtfudutionem^.  commilli  onus  vtnnquc  toHercrur.  Poft 

3t  Differentttmerfaltum&rtnuniwtentnu.  aliquot  annos  moritur  rcl.cto filio,  cui  et- 


,i  -KepudiMiottrcuautverfttur.  iam  pni|mo  nomcn  crat.  Quxritur,  tn  it 

34  IdlmohZeZurZ^  refetertfojfui  Ecconftituit  Impcrator,non 

f,t,renuutuuione.  poflc.  Rattones, f  quar  ab  Impcratore,  vt  * 

3t  QutnondumdtUtafunt,rtfmdiArintqutuntt.  »ta  pronuntiaret,impctr/fle  vidcntur,non 

3„  'PnutuioprdJitppomthdbitum^.  (unt  obfcurar.  Primo.quod  quiuis  cycrc 

37  Jntcrtfetnterdomntumpallotontrahtnttumqiu-  poflk,  feiurefuono  vC\irum,/fenu!tim.  IfH  ■ 

hoc  modo  ,cmoucat«r,^ *4tfd+ 

jf  (cruaecutraitonennqHiptutusJhturtimetnmri-  .  J 

fudutttone  tm  tti  vtdtatur,  vtUtt  fiturau Jitt  t»mmtffi.wf.M  frextm.  |Tcrtlo,quod  inui-  4 

tntudiciefitchifarttprtftntcdemqHtfifitgemi-  dia fublata, fratum  concord'a?con(ulaturr 

»*u.  trgnm.  §  fntl.  2{orieti.  zz.itcm/,  cum  optrttt. 

40  Excoitju'toneverbornmrenuutiat:»nu&repudtai-  %.t.infr.dtbon.tiUst  tib.l.cumpster.76.%.dm/ 

ttonumultotOTO  csnAtotcJfc.  r^_f._f_fe/»_/.^.Eraniin  u»o?ofiu+ipc  f 
ati  Tteituntiationemtnfiaurumfofeconcifi.  ~.    ■  .  ?.__„  .      I%ir  1  r,r_      1  r  . 

41  TCenuntiattonem.quaperjhilum  intLnatur.v-  C'C  ™<«?ublt.ndi  caufl>  :  Pr.mo,  quod 

trtufqueconfenfumuHoquertjutrert.  ,n  P^fcntt  Ooftrar  lcg-S  dchnmone  con- 

43  Qnidfitrtnunttatiotn^icttuxctpt*.  d.tion.s  incctium,  laniummodo  icmif- 

44  liancrtnuvtiattonemnuUumvinculumoblgatio-  fum  flt,  cum  ademtio  toud.lion  S  non  VI- 

nucontrahere,n,ft  adnettttam  tiui, cututjkuort  deatur Conttncrc  rcuocafiottcm  fidCCom- 

fiuhfit,dcfiratur  mirtitfcd  potiusreprxfenrationein,  vt  td, 

45  ^md!a  ntmmem  quod antea  ex  incet to eucntu  pcndcbar,*c 

46  LegZ.fin.hoct,t.dchertdttatt  vtutntu  melhgcn-  Pu'um  ftaiim  V«dcatur,/.y.  §.cUtst. 

damtjfe.  jf.dttdimcnd.itg.  Sccundo,quod  condttio  a 

47  Comfaratiovltimavolunutu&iegutjuataimut-  Ccftatorcadfcnptadcfcciirct,//JC^flF*.7.§. 
*  ttlUgenda.  fi  quu  roga/uv.jf.  td Settatufc.  Trtbtti.  TcrtlO, 

4i  Intelitclut  l.fivnquam.C.dereuocJonat.  quodiuri futuro  rcnuntiaii  non  po-fir,/:/J 

4PNontam,nutd,ofamtfercm,fiionem,urunonaua^  iufcriptMm.4t.§.,Mleg*t.  2.  QuartO,/l/.§.  . 

Jiitquamttui,quodtampartumpo[;uicmu4.  '  ,  '.  „.  0  .  . 

jo  Iun^Hoduondumnenre,nca,pe^  quodtitprttor.ftjnorum/tgttorum.  Qumto 

ttannon fojft.     -  "  lcxnnalis,hoctit;!)cxio,cj>vUimavoluncai 

cum 
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cumlegisau&oriratc  cdmparctur,  ?(oueff.  fcrtecomple6tatur,trafa&ionem  dcfidci- 
dtnupttu.§.dtjj>onat,icq{iodpi&ji  cotra  lc-  comiflb  inrerpofita,  dcbemus  intclligcrc 
gcsnuiliusfintmomenti,//»^.^»/!*.  Sc  ibidcm,litcmmotamfuilTc  vcl  pcriculum 
pumo,quod/.yft/^*4>w.  C.dtrtuocantLdo-  incerCciliflc,  quo  minus  infcrrerur./.w»» 
nxt.  talis  rcuocatio  pcrmtttatur.  Odauo,  qutmadmodu.jy.ffdtiud/ciu.  Dctnde  obfer- 
quod  Lquicum tutoribus ,ff.dt tranfitltonibust  uandum  cft.quod  hic  non  mctiamur  ccr- 
apertCcaucatur,trafa#toncsadfucura  nc-  titudincrationciudtcit,  q,vtdercobfcura 
gotianonporrigi.  Nox\o, \cxnttnon}r*ter-  mouen  porcrat,quo  calu  rc£le  tranfa&io 
///.  Ctd.de capt.&poillsm.rtuerfi,  Decimo,Icx  appcllari  poQcrJ.yfttBom*  122.ff.deverb.obl. 
Lucim ff.dt 'f/cred.in/l  fj.  §.dut  fratres,  fcd  cx  dubio  euentu ,  f  quis  id 

Qupcircatot  difHcultatibus  prdpofitis,  prarmoriturus  fit.quo cafu  ranqua anomala 
primo  regulam  noftt  afuis virrutibus orna-  quardam  conucmio ad  diuerfos  titulos  rc- 
bimus.dcindcrcfpondedoad  fingulasob-  fcrri  poteft:  ad  tirulu  dcpxtlts^uod  iuscer- 
ic&ioncs,ilJa  ad jpprios  Itmircs  rcuocabi-  tum,quodq;iud>cioattcntarincqucar,pa- 
mus.  Anccquam  tamen  hocaggrcdiamur^  cto  remitratur  ad  titulum  de  tranfaetioni- 
prarucrtcdaillaquxftiovidctur,  qmdcauf-  bus,quod concorduefratrum confuIar,fii 
*  fxfic,f  ^cumdccifiohuiusnoftrarlegisad  timorcm  dubii  cuentustollac.acq,  cranfa- 
traiacioniscauiTam  pcrtincrc  videat':  agi-   ctionc  fopiar. 

tur  cnim  dc  coucncionc  rei  dubiar,  lr.ff.de      His  ita  prejibatis  rcuertimur  ad  promift 
tranf*8.l.d*fidtuomm,infidcn*nfaci.Qocix\-   lam  noftrc, Icgts  propagitionc.&r  principio 
natores Pandectaru  & Godicis, hac legem  ftatuimus,f  definitionc noftrat Icgislocum. 1  i 
incic.</r/4<7crc6cuIcrinr.HicfcrUpulusno-  habere,nedum  fiqmsdpertcfpei,quamcx 
ftrosincerpretes  no  mediocritcr  exercuir^  fidcicommilTo  habcbat,  rcnutiet,  lcd  ct«j 

7  froaxirocillavcilicaccihfpecta,  c^cutotcs,  ficodicionisinccrtum  rcmittacHocchim. 
curatOres,adminiftratorcs,trafige'redere-  infinuahtlegisnoftraEverba,quam  ica  ex- 
bus pupilli &0n frh t bearu r , Lprafis.i2. tnf.de  audiut glolT. mc in verb  condutomist& inver- 
tranful.  cu  tamcn  pacifci  hequearit, l.paeH  bojtfiUo. BtrtoLinprinc.Cynttsn.2.  Dttius  n.t. 
turatoru.  funt  qiii  ^xb\txzx\t%Ldefidetommiffi.  &fitq.  nfiinnu.4.  Bald.nu.f.  Angd.n.t.Alberic. 
/»/^/r4^^.adreciprocufidcicorhiirurn  utprtm.Futgofnu.t.Artt.tnnu.r.verf.tngtoffk. 
pertinere, legc  przfente  dc  fimplici  fidci-  fiuper  verbo tondtttonu.d/cx.nu.r.Sotth.tnprtn- 
commiftblOqut.Scdtt  huiufmodicocfiia-  ttp.Rtm.n.2.DontU.nu.^.  Ratio  illaeft.quod 
tionemrefcllic  l.tumpropanas.t6.h.tit.  Alio  vcrbairaf  acciptcndafinr,vtaliqucmcrTe- ifc 

8  igiturtnodoantinofniacoponeref  conaC*  t\\jihzbczx\i,Lt.ff.admunittp.Lquotitns.ff de 
BartoU/c ».7.  Ang.»».^  Purp.»  .^.o^fcih-  reg.LquotiensffJeverb.obL  &  quod  abfurdu 
cetfacturahuiuslcgisnopoflirproprierc-  viderecur.fiPhilihumfcxtantcmcohtra  fc 
fcrtiadpactG,quatcnus  acranfactioncfpe-  dedtflcftatucremus,&  nedum  pccuniam 
cialiterdiftinguitur,  neqjetiaad cranfacti-  fuam  cemeteproiecilTc. Qoxwxzl.cumdein- 
onemeodemmodoaccepta,  fcd  ad  tertia  dtbito.ff  deprobat.  fed  ctiam  fibimettpfi  in- 
quanda fpecicm, quar  ab  vtroq; parricipCc,  commodu acccrfiuiflc.  Itaqj quaefttopro- 

Suemadraodti illa voluntas.de qua mentio  cederc potTct,G parens codictllis condtcio- 
tjnl.Uttt.h.ttt.xcdo\crc  enimpaftu,quod  nem  rerhouiflet ,  quo  cafu  quid  obcineac 
rcmitljonem contineatfpei iam dclarc,re-  BiXxb.Socix).inLcumauus.ff.decondtt.&de- 
fcrrc naturam  cranfa&ionis , quod  fextans  monftr.  ttemhicn».i. ittm AUx.nu.2 .lafinjtu. 
pracftaridebcar.  •  4&etimnm.2.&fieq.K^iretJtu.r.Rom,nu.2.& 

Quauis itaq?  ha:c fccunda cxpofitio  mi-  fiq. Pmrpur.  nm.  f.  latc  perfcquunrur,quoru 
nime  in  illacauifaccnfcacur,  vc  tcmcrc  re  ■  animaduerfio.dum  m  do6trina  Bartoli  Sc 
9  fpuipoffitjf  tamcmihime  diftimulandum  Angeli  inquirur,n6infubciliselTe  videtur. 
auxi.aliamcftcocordia;  inducehdzracio-  Necobftare  illa cxtfttmamus.quae  inpri- 
* um,  (Jobfcureinfinuarglofla  &  mulco  a-   ma  oppoficionein  cofidcracionededuxN 
percius Baldus*«.<T  Salyc.  m s.&nu.t^q^  mus.narn  eadem  fualoco & ordme diJue- 
tranfactio  propric  intclleda accipi  dcbcac,  mus.  Secudo  exhis  ihferimus  idem elTc,fi 
derenonfolumdubia.-fcddelitefampen-  fimplicftercauiflctffcfidcicommiCumre- 
dcxitcj.t.jfdetranfaff.  vcl  dc cohuCnctohcj   fnittcrfc.  Etchim.fi  ha?c vcrba,f  remitto,  ci-  ij^ 
mcculuismoxinccndand^/.j.w/.Vf/rj/i/-'   vtionuincertHm.xWvxd^d^iw,  mukomagis 
*<S?.inftituta.  Vndc  cu  l.defidetcommffi^  'vctbafupraa  hobisrclata  idconfcquecur: 

Aa  i 
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deinde id  vidctur  Catts expreffum. Ldefidti-  probant  Barrol. hic  dum  allegat Ln  txrsles. 

nmmiJJo.wfJttrgnfgtl. Acceditratiofcctm-  §  i.ff.depra/cript.vcrb  6ild.**./;.Fulg.**.rf'. 

dum  Baldu  col.penult.verf.extrsoppsno.  n.t*.  Alexand.Mi.r.Purpur.»*./*.».  Alciat  JM.47. 

quod  non  confideref  euenrusrci,'ed pnn.  &  paffim  alu  Doctor-.fupraanobisallcgati. 

cipiumcontraftus&incertitudo,qux  tuc  Sacndumatiremcft,huitt(modiacc«ptiia* 

temporisobrinebar>  Quar  rano  cnamfa-  tioncni  poit  Aquilianl  [tipulatiortemiub- 

f  4  cir.f  vtprobarenon  podimdiftin&ioncm  fecuta  plenccfTcctu  fuura  forriri,  fi  poftea 

fpfius  Alcxandri»*f.i.  Purpur.»*^**xifti-  conduioex^iieritJ.fuctttns.^./.f  Jtnmtt. 

mantium,quod  fi  Phiiinus  fexuntcmdc-  Procedit  iutj;  hxc  gioffxcXplicatio  in  fo- 

difTct  imerpofita  rcmiffione  fidcicrmiffi)  letrtni  rcmdfioncf  fcdfircccperit,rcfidci- l9 

cumhacadie£ione,quod  conngerdebc-  commiffumpctitururo  non  cfTc,hoc  cafil 

ri,  hoccafu cffclocum  rcpetitionedatoru.  nottti  Do2tr>re$>vjC}nm%Odofreaus  Albcrt- 

Na  li  rcm  reuocareadiuftu  calculum  vcli-  cm  B*rtoim}  Corncm^Romsnus  locis fuprsstlc- 

mus.hic  quoc}$  condictionc  inhibendam  £ff£f>ncgata<£tionemlocura  habcre;  q  :  i 

animaducrtemus quamuis  cdditio  poftca  uim  contra&us  innominatus  implcmen». 

defccerir.  Surficitcnim meoiudicio,q,ab  tum requirat,  vt  aciio dcfcratur LnoJuralis. 

tnirioincertum  ruerir,que  euenturo  rc>  cf-  Jf.de  pra/criptisvtrbu.l.expUcuojnfdcrcr.per- 

fethabicura,dumcontrahentesnaturan<r-  w^n*cproroifrapcrfcAeimplcrineque- 

gotii  muure  no  potucnnt,  /.  f  irum.; 1 ,-fJe  anr.quod  qaamuis  certoccmporis  fpatio, 

rtg.iur.Scia omni codicione  intucri dcbca»  quem  non intcrpcllecumcn id faccrc poC- 

mus.noquodceriufitperrerumnaturam,  fy,calc£i&um  enim  tcmporis  tractum ba- 

fcdquidfccundumopinionehominum  &  o*te,Stlyc.n.iS.Corntm>Purpur.u.io4.  Ahhf. 

fcntentiaccrtum  vd  incertum  exiftimari  n.+f.  DcclarantftamcnBald.»*./*.Cor?i.  td 

debezt.Lcumquidam.% Jimm hcredem.jf.de  ac-  nu.S.  Pu rp.na.to6,  A 1  c  1  ar.«.  1 0.  Odofrcd.»». 

qusr.  veiamitt.bered.Lcumadprajens.j7.jf.dc  i4.vtrf.jek tuifta  qusjiione.  Cvnus nu  S. d u bi - 

reb.cred.ficert.pet.cmmi.Jiu.hmm uero uf em  tanter tamen loquc ns,Deci u s nu.ss- Caftr. 

f5  alitcrinterprcuri velimus,  in  pari f caufia  muo. Alcx.«w».7.Iafon       idnon  procci 

diffimle  ius  incroduceTemus,  vt  quocafu  dcrc,ii  ftipulatio  interccflcrivrj ./.c*w;rtf- 

condi tio exifterct>(blo  fexcante pocirccur,  ponas. 2 t.htcttt.item ifmt spud.tnj.de tranfcl. 

rcmifTaobligacioneporiorisparcis,q<ioca-  quod  fcilicct  ftipulatio  contradhis  ho*mi- 

fuvcroco.litiodcficeret,  vt  tunc  comunis  natus  fic,  in  quibus  (umciac  contraccum 

peiicuhnullum  commodum  fcntircc.fcd  implereteomodo.quoquispoitic.  *>£./.>.  ti 

rcftuuerchuncipfumScxtanrcm  cogerc-  %Mrt.f.devfufr.\n  conftituendo  chiih  v- 

rur :  qnae  fane non  videtur fuiffc  mens con-  fufr  uctu duo  requiruntur;induct  io in  rein, 

trahentium.cum  accedat  ad  conuentione  quse momento  explicctur,  item  parientia, 

lconinam >dc  quztnl.Matim.JfyproJocioy&L  qu^ttadumteroporisrtontineat.  Satisigi- 

Jtnonfuerint.29.cuml.feq.  tur  ciTe ,  fi  induftio  intercedat.  Prjeterca 

Haccandemenuntiationc  ptoferendo  ex  fbpulatione  ipfa  adtionem  nafci,<te7/. 

Accurtius  ingkffl  mag.  &  Accut  fifi  fequuti  tumproponsss%  nonex  pacto :  quod obtinet, 

Odofrcd.i*./^. Bart,ff*.7.  BAd nu.tj.ejrfq-  fi  vcrba  modum  in  profcrcndo  coniinc* 

Cynus W.7.S a I y-j. n .;C  Fulg  nu.6.  Alb  u.s  &  anr,n nn  autcm  li  pcr  con d  1  ti oncm  cu ncc 

ftq.  Rom.fl./J  S 1  chard.o*. 27. Dccms nu  u.  pta  fint  t  pUta, \promtttis  nntbi  ftxttnttm  ,ft  ii 

Caftr.w.^.  Alcx.».7.Corn.*.7.  UCm.tS.Purp.  fdtttommtffummnpttiero:  hicenim  non  an- 

/M».w.cttamlocumhaberetpronuntiat,fi  teagtpotre,quamconditiocxftitetit,<//£?./. 

fextans  illatus  non  cffct.fcd  promiilto  dun-  tti^ipuUtusftjr  Lfiuc  xpud*fls.Quodi\\t-.\,c 

caxacinccrucniffec  PofTe  enimillumiure  nuliaftipulacioncfubfequuta,cautiodcno 

acrionisadfolutionemvrgeri,  fiuerefpon-  pctendo  fponte  fufcepu  e(Tet,hoc  ipfuul 

dcnrcuentuscondicionis,  fiucnon  rcfpo-  fufriccreadtribuendam  adionem  pronti- 

derit ;  qua  opi ntone m  comuncm  teftatur  tiant.  Csftrtnfm  l.ftut tpudicU.tnf.de tr&Jact. 

idem  Patpur.bicmsttbo.  Sed  delibcracionis  n*j.B*f tol.inl.Muiinna.Jf.de  condtcl.  Attx.btc 

17  eftf  no  vfqt  adeo ex pcditar: quomodo  h xc  n.-j.  scrg. L  item itbertttir.6jf.dt  qutb.mod.ptgn. 

^pmiffiovideacuradfuum  crFcdtu  dedudta:  veibypvtb  H.ic  noflrorum  Dodcoru  diftin 

i9  &gloiut>nfinuac  per  accepcilacionem  id  <3io ett.  Egoaucemekiftimo.fhanc  ipfam  ti 

pra:ftarifblerc,qua  incerucniencc  defera-  craditionemagisexihterpretationegiofr;, 

turactiopr*fcriptisvcrbis,quod &ipfum  quamfonte  xqu»taiis  proficifci,cu  abfur- 

dum 
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•tamvrdcarar.quodPhilinusFrotocxtali  confilii  fadtura  s\dttKntJ.fiUmf*m&*w.%. 
coucrjcionc fc  exccptione  tucri  poflit, nul-  dimi.fi. dclcgut.  t. &  quod  vnicuiq;  Iiccat  fa- 
la  pccuniaiuo  tcmporc  numeratatcontra  uon  iuo  tcii\iM\zxc,Lqn*tunt&LvoUntdt\ 
icf\^mtfitMmdkmnktmf*m  ff.de  rcg.imr.  Dc-  imf.dcfidcttomm.  l.nihil.i2ff.deUgit.t.%.i. 
mdc.quodindubitataiunsutderinitio^p-  Harcprocxplicacioncprimiargumcnti 
poficacccraperplexiratcfi  res  folcraniier  iufrcccnnt.  Qttod  difcriminis  a  iccunda 
implcrincqucat.mchori  modo,  quoliceat  imprcfllonccHcpotcraf.facilcdiicutictur, 
illam  cxplican  polTcd.Tttimjffdt vtrb.obl.  fi ponderauerimus  conduionis inccrtum  j 
l.*ud*.inf\dc  toij  ib  c,~  lommtt  i  .// tpuLl "crtio,   ancccucntUm  ipfius,racdta  quadam  racio- 

2uodderMcrevidearurctf'ctexcuscxprc&  ne,fublacumfuiirc.f  Adimpediendamau-  2jf 
is  ml.mm4ttr%2o.ff.decond:t.imfi.  in  hzc  vcr-  tcm  rcpetitioncm.iatis  ctTc  folct.quod  cxi- 
ba:AfuUer.qu*vtroJuoexdi,tepr0mt/f*mptcm-  tusaIicuiusrcidubiusfit,/y5^?c//./<f:^!^w- 
9Um debeb*t% vtrmm  b< rtdtm  tt*  tnfitimerutji  dtfl.  iodtb.  nccp  conuentio  aliqua  viciacur» 
e*mpetunt*m.qn*mdoti  pTomtfijfet.ntifcpttitfi  quamuisobltgatio  in  lllum  caium  incide- 
jkftffytxtgijjit^mr.ji vtr demmntt*(ftt  ctttrit  rit,aquoincipcrc  n o n  potc (t.  / punbus.t**. 
htrtdibm,pt r ft  aon fi*u,  quo  mutttt  turvium    § AtfifUctdtff.de  verb.oblig.  Quara uis  cnira 
f*cerettd,0Modtxd»/t/ibtdeberetMr,  (Ittim cMm  Philinus  filio  procrcato  rcbus  huraanis  cx- 
hcrcdemfutMrMm.qm* *d<r*,j*c,tdeti,tmpt>fftbi~  eratus  fin  tamcn  potcrat  fato  cOnccdcre, 
Ut  ctndttttpro  non fcrtpt*  *\cctpund*tH .  Dc -   nutla lobolc  rc)icta,quo cafu rcliquara par- 
clarat  igttur  fex ,  quod  cum  actu  ipio  codi-   tcm  portionis  delatx,id  cft.totura  dcxtan- 
tioimpierj  nequcacp  acccptilacionis  ob-  tcmcontrafiicicommiifi  verbacuiuiscx- 
latione  huic  dirficuiuti  occurrcndu  eifc,  tranco  rclmqucrc  potcrat  Porro  cd pacta 
quamuis  lalbn  fatn.iS  6c  Si\yc.wlfi3c*p*d  interpofi ta  tta  comparata  fmc.vr  plus  cora- 
oQu.tmfr. tH.proxim.nm.is* td apcrte ucgcnc  pendii cx  dubio cucntu, qua Jarahi  adfer- 
fufrlcerr.  <s£u4ico,quod id  videatur tnnuc-   rc poilinc,runc ncmolardi dicuux. Ut/f./ti- 
r e lcx tnfuUm.it.f.i9cit:.  Qu'nto,quod  cc-  c4mm!/&.t2.Mf.d*tr*nf*ftJ.p4ttrpMt/U.infde 
ia  n  acceptilatione  interpofica  de  facto»  inoff.ttfiimJfin.inf.commMn.  vttiufyftudd.pt- 

2uisinterpellartpoccil,icavcquodadprx-  nak.ff.prtjotio.  Ethacc  cjuidcmindubitati 
:ncera  caufiam  attihct,  parum  incercife  lunc,ii  fratcr,  vci  quiltbcccxcrancushuiufr 
videatuc,an  ipio  lurc  munitus  quis  lit,  an  modt  fideicommilfo  heredcs  obftrinxii- 
per  cxccptionem  (e  defcndere  poific,  l.  fervf  Quod  fi  vcropatcnsco  confilii  pro- 
KjHtrteiku.ff.deregitl.iMr.  Scxro,quod  Ga-  grctfuscifct, rcs  plufcuiu  dubitationis  ha- 
ftrenfis0*./.Salycctus*ii./7.argum.r»ilr*  bcrct,q,legitima  filii  amph9onerari  fidci- 
iegisapertedcfendant.padoreraiflionem  commiironequcac.nccpfcijftusacccpti  in 
poilcfieti,quodipfum  videtur  icnrirc  bar-  quartam  iraputentur JJctmm.j  6. inf.de  inoff 
toiusfM.7.  C !y  n  us  un.  /  $c  mulci  ahi  Docto-  teft*m.  maxintc,  fi  fiho  duas  partes  conce- 
res,  cura  dtltinguunt  intcr  remiflionem,  damusexauctorita(e,£.i{a/««vriKf.rAr/r.</r/r- 
qu2incontinentiinterponipoilic,A«»/(fr.  fi*mtnt.  de  cuiils  vcritate  nunc  teraporis 
ffdecpndtt.  tnmff.tUt.  &  paftum  dc  plus  non  no  diiccpto.  Vndc  cxtilimo,  id  cx  qualita- 
petcndo.  tc  vcl  quantitatc rct  portionis,  qua?  reprae- 

t*     Kounduraautcraeft.nihilfreferrcad  fcntandafuit  conftitucndum  cifc.  Terti- 
exftingucndam  fideicoromtili  perfccutio-   um argumentura,  plus  difficultacts haberb 
nem,  an  rcmilfio  t*&*  fit  modico  prctio   videtur,quodintcrpretes  noitri  fuis  coai- 
tcccptcsvtiobacnoihalcge^inmaiorUn   mcntationtbuspotiusobfcuraiTc,  quam  il. 
draichauairno,cumctiamgratisficri  pof-  lu(lraifcvideahtur,duraintcr  rcpudtatio- 
fit.cum  quifq^  fitarbitcr &  moderator  re-   nem  6c  rcnuntiattonem  +  nulium  dticri-  xf 
rum  fuarum ,/. ih  re  mindui.tnfrA.mt.nd.  vc    mcn  confticuunc.Pro  vbcriori  igtturcxpli- 
prontintiarunt  hocloci: Baldui»*.^. AIcx.  catione  huius raatcriar ltatuiraus , verburn 
t*m.j.Purpi*a.i4.<jrnn.pS.  Hzceadero  tta-  renuntiationisf  duphcc admittere lignifi-  it 
diti«  Jocucn  habet  audorc  Barcolo  hie  nm.   cacioaerntgencriscV fpecici.CompIe^itur 
7.  Folgof  mm.s-  Angcl.**»».a.Roroan.«4i»/7.   enim  ineo  iudicio  repudiattone, pactum, 
quorumfentcnciam  communicer  reccpc2  clcrcnuciationcminfpecie.RepudiatiOcft 
cifc  profitecur  Purpuratu»»«w.//.  ctiamfi  f  abdicatio  luris,  q*  dc  przfchci compedt  i$ 
tcilator  cxprcife  prohibuiiTct  huit^fmodi  cx vnmsddibcracione  proflucns,  vc  in  cx- 
lemiuloncm  ficri»  quod  iliud  pcr  m odura  c rapli s, qux  moX  fubnefto.  Pactura auccra 
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30  duorumcofcnfumfrequirit.  vtl.r.%.  tff.de  alrquodius,quod  ddjuumfir,f[uodcj;hoc 

pacl.  &neduminpra:fcns,  fcd  etiainrutu-  modopcrimatur.  Priuarro  autcmfcifcno  16 

rum  iusconcipi  potelhw hacnoftralegejtem  poteft.vbi  non  inrcrucnit  habitus,  L detem. 

LJtfidtuommtjje.mfr.tiruiproxtm.  Littm  here  rrO.ffdc  vtrkor.obligat.  irem ,  qUod,  Vt  ait  AI- 

dt.  $.  21  l.paclum.  46.ff.dtpacl.  addit  BJdus  bcttcushicnu.  *.eiusfirnolIc,qui  J>oreft& 

hic  nnm.p.SaLycet.num.s.  Romin.num.ro.  rc-  Vellc/ 'eing.ff.de rtguLiur.  Et  Ci  quiscontra 

nuntiationem contincrc folam  iuris alicu-  diftin<3ioncm cx traditionc D octorUm in- 

51  iuspriuationem,fedpathiratetiaohliga-  finuatam  inltct,  laltcm  in  lcgatis  iam  ius 

tioncm de non pctendo.Rcnuntiatio vero  imo dominium  lcge  quafinmverle, /. « Ti- 

hoccumpa&o  comunchabcr,quod  &  ad  tioff.-dtfurt.  LUgatum.ff.de  Legat.ii  quodfa- 

pr-elcnsius.&futura  accommodan  poffit.  nc  pugnat  cum  praxcdenti  noftra  dccla- 

Curcpudiatione  vero  inco  plcrunqjcon-  rationc,  is  accipiar,  prxcedentia  debere 

ucnit,quodaltcrius  confenfum  defiderar.  intclltgi-j-  dc  dominie,  fa&o  contrahen-  37 

Dixi.pltrua^.  proptcrea,  qur  infra Copio-  tium  qu£(ito;  quod  plerunque  cum  ap-; 

fiusexpono.  Redeoenimadprimumcm-  prehcnfione  poiTclConis  coniungi  foler. 

brum,quod  prius  quotjj  explicandu  vide-  Diircrfumauremeftittlcgato&fidcicom- 

tut.Rcpudiatiofupraanobisdcfcriptaver-  mtifb,  quje  ex  fpeciali  iure  &  prouifione 

ii  farividetur  circaca,  j*  quz  cx  difpofitionc  legisnobisfunt  delata,  &  ptztcreaadhuc 

teftatoris  &  au&oritatc  legis  dclata  quis  a  inpendcnti vcrlantur./.y? ftruum.44.%.iff> 

fcrcpellit.&inipfiusanimoconfiftit.vteft  dt  lcgat.r.  Vnde  in  arbitrio  ipfius lcgatani 

repudiatiohercdiratis,/.^^/f/.///./*/£.<&  eft,anlcgarumamplec}i,an  vcro  rcfpuere 

refud.hertd.LiUnd.ff.de acquir.velomitt.hered.  vclit.  Ccrtum  autem  cft ca, qux e*  priuile- 

%.extraneu4.Infitt.dcrer.qual.&  dtffer.  lcga-  gio  ve' iurefpeciahalicui  deferuntur.faci» 

torum  &  fidcicommiflbrum J.fijerni.  44*  liusamittlquam vcli(\uAtLeiusmiLttis. §.r.ff. 

§ .  1. jj.de leg.  1.  In  eadem  caufia ,  fecundum  dt ttfiam.milttit. 

auftorcsinfraallegaros,  eft(quamuismeo      EademcaurTacu^evideturjfiglortae  cre- 

iudicio,GdCrcpudi5didictionettactemus,  dimus\l.r.§.quodatiPr*tor.ff.quor.legat.  Et-  38 

parum  propricj  abdicatto  polTe/fionis,  Lfi  enim  confenfus  de  legato  per  Icgatanum 

quuvt.§.differentia.ffdeacquir.velomtttpeff.  apprehcndendointcrpofitus.vt eodcm lo* 

ccffio  rei  ,quz  pro  dcrcli&o  habeatur,/.  r.&  ci  declarat  glofla,  magis  ad  repudtationcm 

tot.tit.ff.prodercLtfle.  accedit.quamadpa&um.vtconfirmantct- 

33     Inhisa«tcm,qexf  foloipfiusanimono  iamhicAIciat.»*.jtf.  Purpur.»*.jr*.vcl,  vt 

pcndcnt,vtcftdominiitranflatio,^./jfy**  meafcrtopinio,pra-iudiciumipfi  genera- 

vi.  §  dtffertntia.ffdt  acquir.  vtlamttt. hered.  rc  ex  ca  cauffa no  potuit,  quod  pra-tnatura 

54  Ltradtttonibut.inf.hoc  tit.  iuris  perfonahs,  \  eflct  legatarii  pctuio*,  pollcilioncm  ab  ed 

quod  iam  quzfitum  fit  rc n u n ti ati 0 ,  Lfide-  dcfiderantis,  antequam  ius hercditatis  eX 

iufforis.& Lidtm.ff.de paftta^Mud  obtinere  aditionc  ipfi  qu£fitumeflet,dc  quate  in- 

ftatuuntAlciat^/f-i.i/.BartoI.»«^.Salyc.  fracopiofius. 

nu.7.  Caftr.»*./.  AIcx.  num.s.  Fulgof  nu.4.      Animaduerteddm  aurcm  eft,  hoc  locd 

Dccius  nH.23.  &feq.  Purpur.»*  ff*  qui  etia  Iafonem        &fiq.  Sichard.»*  rp.  Caftr. 

aliamconfiderationcm  in  mcdturaaddu-  ttu.6.  Alcizt.nu.4r.  Francifc.Purpur.  w  • 

cunt,  quod  quis  alteti  ftipulari  aut  cauere  poftAquenfem,Lancellotum,AIexandru, 

nonpolTit.lfiipuUtioifta.jt^.aUeri ff.de  ver-  Romanu/j-certas  declarationcs  circa  tra-  3$ 

ber.oblig.LquotuteU.  § .  fin.ff.de rtg.tur. LJfnaL  ditionea nobis ^ppofitam c6plcc>i-&petfc^ 

infr.de tnutilfiipul. idem  quoqueiuriseftin  qui.Etenimiidcmexiftimant,h£Cn6pro- 

3?  his,  qux  j"antc  ius  dclatum  repudiantur}  ccdcrcin  rcpudiatione»  outb  iureiarando- 

vcluti  fi  hcreditas  reptidictur ,  antcquam  confirmata (ityarg.c  quamuu^dtrtfiript.in 6.1 

ordo  fucceflionis  ad  aliqticm  pcrucncrir,  fubncclunt  hancrattoncm.quodperiUrsli 

Lqui  fufterfittis.  fl.  de  adquir.  vei  omitt.  hertd.  mcntum  quis  Dco  obligetur, c af.  dckttoret. 

vel  li  tdcm  in  bonorum  poflcffione  con-  extr.de ittrtiur.  ' 
tingattI.t.$.decretaUs>/f.  de ficcefflr.  edifl.vcl       Sccundadcclaratio,  fecundum  eofdcm 

ii  legata  vel  fideicommiffa  fub  conditio-  audtores,ttcm  BartoIum#« »*.^.Bald.#./#. 

ne,antcquam  conditio  CoUtingat,  rcpcl-  Salyc .nu.j.  An ^.nu.;.  quorum  opinioncm 

lzntur.dia.L.fiitafcriptum.4S'§.t.ff<bkg't>  cotnunemeffc/»«./7. deprardicat Purpuf a-  , 

/a.  Ratio  tila  cft,  quod  rcpudjatioponac  "  tus,cii,q!:odil]ud  louiim  n5  habcat,ii  m  m- 

dicio 

r  -  • 
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3icf  ohecrepucliario  interceflcrit.q, ipfum  co, vt U.htctit.*xfequemurl\\\i&  tameft  obi- 
t idet ur coprobat  i  pofle,  primo  per  lcgem  ter  nocandu e ft ,  rcnnntiacionem ,  quar  per 
inplunum  ff dttcqutr.hered.it. ff.de  curtt.bon.   pa&um  fa\.yl.ftpoitqutm.$  hotnoflro tttulj.fi 
Utnd.  Sccunclr>,pet  i.i.%.fiquu tnte.ff.a  auiir.    <jUi>ido.%.i.tnf,dc  tnoff.tcjhmcnt .  c.quttmuufde 
spptlL nott txet.Tc r t i o, pc r Ifittjnf.it temp.tp-  rejlrtptis int.l. xubtmus. infr. tdSC.  Vt Ucitn. \  4* 
fctl. Nocandom  tamcncft, hancipfam  de-  vttiufqueconfenfum,vt& rehquapadta,/. 
cJarationcm  adhuc  fiiam  tnccrprctatione  i.%.pttlum.ffjep*cl. rcquircre,  vtdtcJumeft. 
admitterc.vt  oftendit  Alciat.A/f/»*.*2.&  Qupdfivcro,partem  abfcntc  cfle  propo- 
1  antcillum  I.tlon»w./j.  ll  fcilicet  ipfc  ludcx  namus,&renunciatio|aitquain  ipfiusfa  4*  ' 
hocacccprauerit, vel in adta publica  h ui ul-  uorcm inftituatur,h{ceft  illa.quam Ipccia- 
modt  tcftatio  rciaca  ftc.A  /.  §.  i.ff.quistquo  lemdicimus.  Exiftimanausf  ltaqjtalcmrc-  44 
#/>/>^.Tucenimis,cuiusinrere(t,hutufmo-  nuntiacionem  nullum  vinculum  contra- 
di  fcripturarn  amplcctipotcft,  #r£./.c«^r*.  hcrcytfin.ffdeiaterrog.in  iurfkciend.ni^  rcs 
cum.urfr  dcltbtr tl.ttuff.  vccoxuxw , q  .t  fcri-   adnottttamciusdefcratur, in  cuiusfauoro 
prarehquit  Birrol./»  I.  nttdt.ff.de  dontt.I.fi  fatcacft,vcl  fi  genctalis  fic,  illortim,quo- 
ibjentt.eod.itt.t.tum  tibtrntm.$4.%.tdtmquA-  rum intereft^rg/ww  / fitbfenti.to.ff.de  dontt. 
Jlt ff.de pignor.  Exiftimanm  taroen.hoc  ca-   itaintelligo  /.  i.ffdecurttor.  bonudtnd.ittm 
iti  ctiatn  pcemtcnti x  locum  cife,  ii  reuocc-  /./.      q wt  tnte.  ff.tt  qmbm  tpppcll  non  Ucett 
turtah$tcnuntiatio,antcquam  ad  notitia  quamuishxc  vltimalcx  etum  aliam  con- 
ipfit<iciiius»nrerclt,perueiitat,/.c*/»»^</fr.   fidcrationem  habet,  cx  qua  eiusdccifio 
72.%.Mttut*ff(ttUg  !J.fttumfundum.}6.ff.dc  fuftmcri  poffe  vidcatur.fciliccc  au&otita- 
ptclis.l.hjztstre.i.t  ff.dedontt.  tcm  tudicii.  Idcm  igitur  probandum  fta- 

Tcrttadeclduuocft/ecudumcundem  tuo,firenutiatiopr*fcntcaltero&  taccnte 
Bartolum«*.^.Ang.v« i.R.oman.»./<?.  Ca-  interccflcru,4rg  I.t.ff  qutfitifd teneuttur.  tjr 
ftrcnf./ur.^.Alexand./w./.qut  bancfcnten-  Ifiposiqutm.hoc eoJ.ttt. 
tiam  cotnmuncm  rcnunttat,  lafoncm**.  Scrupulus  quarco  loco  mocus  factle 
/y.Sichardum num.20.  Cynum Alci.tr.  eximctur, fi  oblcrucmus, ca , qua:  f upra  de 
j##.^.Purpur.*v.^.quodv*lcat,fiparspra:-  hacrcdiiriruimus.&rprartcrca  vcrbacdi- 
fcnsfir.  •'  6ti(B^»#r*w//g«/*r««,tnhcrcdisperfonam 

Quartamdeclarationemcdftituuntla-   conccptacirc,quacqualttas  cum  antc  Jdi- 
fon.Stchardus,  cVquidamalti  ingeminata   tam  hetcditatemf  locum  non  habeat,/.  4J 
rcpudiatione,dcq  tanunc  mthi  diflercn-   i.§.in  nouffitmo.inf.de  ctduc.tet.nonilcnurtx 
dum  non  propofui.  arationc  vtdcridcbct,li  cahsconfcnfus  no 

4°     Scd  animaduertcndumthoclocoeft»  noceat. 

vtanteaadmonui.Doctoresnoftros  vcrba      Lcx6naIishuiusnoftritituli,f  cudifpo-  4* 
rcpudiationis&rcnuntiationistemereco-   fitioneprxfenttnibil  corhune  lubct.cum 
4'  rundcre.cum  hrexccpuonesadfcauflarn  hicndtra&cturdchcredtiatcviueniisiled 
renuntiationis.nd  repudiationis  pertinc-  cius,quiabhaclucemigrarit,&rcmilfiona 
rcintclhgarur.quamin  futurumiusctiam   obligationisex  fidcicoorimiflb  concractar, 
concipt  pofTe non dubitamus,/. tn plurium.   quae fauorabilis  cft,  vt  tollatur  occa Go,  vcl 
yo.infnffdetcquir.vctamitt.hered. vc cu  quis   lalf em  prcctdatur omnisfulpicio  capta  Jas 
apcrtercnunciathercditacifubcoditienc,   morus*\\cnxJ.dtfi<Uuomtffi.i2.inf.jUtranfi  , 
autiuri,quodrehaber,autde  ruturofcha-  ttil.  Q^edccomparationelcgis.&vltim* 
-    biturumfperatjquodfancdercpudiationc  voluntatisff«xtopra:tcxividcm',facilerc-  4^ 
dlcinonpotcrft.Quadtftiniaione  nobenc  fellctur,licogitcmus,in  potcftatcillorum 
pcrcepca  Denus  htcnu.ig.&feq.  Franctfc.   cfle,quorum nominequid  conftituitgr,  vc 
A rctin.»*.^. Fulg  n.s.&tf. tcrtiam declara-  prolcintrodu&a rcmittere poffi nr, l.penul. 
ttoncm  damnant,  non  male,ii  de  rcpudu-  h.t.  I. attottens, & I. voi/tnuj. inf.defidcuotnmt(f. 
nonetra&etnrfexccptapriroadcclaratio-.  Uthtl.%rt. ff.de  ttgtt.t, 
nem ;petperam,  fi  agatur  dc  renutiationc*  Lcx fi.vnquiinf.de reuoc.dott.  parumf  ne-  4! 
Eoik-m  ctrorc  1  jpfus  AlbcriL.A/cw*  /.inter.  gotiiexhibebif,  fiperpcdamus,  tbidcra  dc 
padum  &renunnationem  dc  lurcfututo   mera  libertace  quxn  ,anis,qui  oinnia  vel 
mhildirretettzcifcpurat.Hxcderepudia-   maiorcmparcembonorum  luoruminali. 
rionelurFecerinrjnam  quid  in  pa6to&  ff  c-  quetr»  cxdonationccqculctit,  nacis  poftea 
cialircnuntiacioncobuncat^poftcafu»!*-.  Ubecw»<iupd padu crat,rcfcindcrcpofliti 
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hicnulladonacionem.fcd  cranfa&ionede  ius.quod habet,aut(peratfcheb'cre,c6fti- 

incerco CUCtU intcrceffiflc. Bald.hicn.4 -Alb.  zuum  tn  d./.qut  curn  tittonb.  Bart. nu.2 .  A ng. 

»./.  Salycj$.i3.Iafn.7.Barth.Socin.n.p.Fr.Aret.  tbtd.nu.2.  Caftr.aw.*.  Iafoti         3-  Alciat. 

*>.2.idemAret.confg6.in2.dub.toL3.Socin.cof  hicnu,26.arg.L2.ff.deftatuUbcru.&Liamni. 

j4/.vi/afacliconttngentia.coL6.part.i.EtquSL-  §,i.dcdam*.infe.  Id  enim  fperareintclligi- 

uis  hxc rcfponfio  difficultate  no  carercr,  i  i  tnur,  quod  ex  caufla pfcnti  nobis  pollicc- 

maiorem  fideicomifli  parcem  prairogaflet,  mur,alioqui  (oinnio  pocius  rei  adfcriben- 

inquaviresipfiusfubftantia?c6fiftcrenr,vc  daertt.Si  tamcnverbarenunciaciohisetia 

ponderarunt  hoc loci  hfon,  Purpur.»  10S.  in fucurumfconceprlc cflcnc, aliud proba-  51 

idcirco  vcrumq;c6iun&im  coplcxrfumus,  rcmus , cura  quilibct,  vt  iam  anteadidutn 

vt&mcra  fithberaliras,&fi  noomnia.fal-  eftduriluo  rchuntiarcpoflk,&ncmopro- 

cem  maiorero  vei  infignc  partcm  bohoru  htbeaturetia  deiure  futuropacifciaut  fti- 

fuorum  perhuiufmodi,facturoexhau(crir,  pulari  j.interdum.ff  de  verb.obUg.Lfi fic,eod, 

quod  quomodointclligendu fic,TiraqUcI.  tit.ittm  l.firemmeam.eod.Lcmm  vir.fi. dtrfm- 

in  rcpetit.  Ift  vnquam.infra.  dtreuoc.  don.it.  im  e*p.  BartMcnum.4  quem fequitur  Comius  htt 

vtrb.  omniu  velpartem.tt.24.  accurate  cdific-  nm./.Pm/gofnm.s.Ca/tr.nm.^.Roman.nu.ts.AUi, 

ric.  Admonendi  camen  fumus  nonvideri  nu.31.  habectamenhgcinfpcctioillarode- 

infubtilcmobfcruationera  Barthoi.Socini  clarationetn^quamfupra  indccima  oppO- 

49  hicnu.p.  Decii**.//.quodn6um-j'inuicrto-  fitioneperfecutusfuro. 

fa  fic  remiflio  iuris  nondum  qusefiti,/.  6ff.      Lc\,necnosprateriit,f  C. dt  taptim.  &pojt-  j4 

quainfraudcm  gcfiafunt,  qua  cius,qood  lam  Um.reuerfnuMittn  dc  fideicommifib,aut  fi- 

parcum  pollidcamus,  d  l.ji  vnqu*™,  intclli-  mihpacto  mcntionem  facit,  &  fi  quid  tale 

gendam  de  bonisquatficis,idquc  mnucre  inccrcclfiflec,tamenihil  prziudiciinoftrg 

vcrbum, reuer/gtur,  quod  figmficec  dorai-  cnunciationi  infcrrepoflcc.quod  pacifce- 

nium  rerum  donatarum  apud  donantem  cibus,nec  re,  nec  fpe,  nullum  ius  quxficum 

fuiflc,/.  vt  qHtfquam.infrj.de  omn.  sgr.de/irt.  crac,dcindeq,contrahcnccs  dubii  crant> 

lib.ii. ittm  Lvtrbuis. rtddcndi.ff. dt  verbor.  fi-  an  is.de cuius  hcreditate  tra&abatur  viuo 

gnifictt.  rct ,  an  vcro  fato  co n ce itiiTe 1 1  quz  dubita- 

50  N[pneft,quodnos  dcindefoliriterf7.$w  ciofacit,vc  pactum  hullam  obligationera 
tmmtutoribffdetra/acJ.cutn  quod  indc pcri-  comrahere  pot tctit,arg.LfinJj.tit.  &  Lispo - 
culicflepotcrat,conucnicnti  diftinftione  tesid fdfidcjut.jf.de acqutr.  hcrcd.l.de  tu.ff.de 
expedih pofllc.  Statuimus  itaq,  omni  i uri,  trarfiui. 

quod nobis  re  auc  fpe  delacum  fic, rehun-       Lex  Lucius.jf.de hered.infi.de  fini tiohernf  ^ 

tizTipoftcJ.pcttuIt.hoctit.Lpaclum.ffcodem.  lcgisnoftrac  nullo  modo  infirraabit,  auc 

Limdex.ff.de  temp.inintegr.refiit.  crt.dentque.  concrouerfam  reddcc,  fi  fequuci  gloflam 

§ fiquidcodemtttul  Lfn.§fnaLtnfr.delemp.  ftituamus,filioscficinconditiohe,honiti 

appe&at. l.fin.^.ptnuUtmff.adStnatufeanfVeL.  difpofitione, qUod  probant  hoc  loco Ale- 

lcUnum.l.i.  §.  ftparensffifi qmit  teflam.  manu-  xand. nu.  10.  lafon  num.io.  poft  Bartol.  Bal- 

mifffutr.Lftpofiqu*mJ.h.titd.iubtmuti inf.ad  dum, Ange).  Imolaro, Raphaelem  Cuma- 

SC.Veffeian.  nura.OIdrad.Ioan.Andr.&ahos,vbiaddit 

S*    Sunctamenfipfaretiuntiattohis  verba  hancopinioheramagiscototoubiterrcce- 

diligentf  r  obfcruanda;  qua?  fane  vlterio-  ptam  cfle,  Alciat^/t nu.is.  Dccius  *mm.  //. 

reminterprctationemnonrecipiUht,qua  vbi  etiacn  hanc  fchtentiach  communcm 

illorum  figniticatio  concedat,  &  natura  efleraretur,quod  &  ipfum  quoque  atlerit 

ncgotiidcc\atct,d.  Lqmicmmtmtoribto.ff.de  Socin.hunurn. 6. Cuttmsmn.num.it.  Prx- 

trusfo8>L4ff.d*Ugat.i. Lfiduo.i3.§.nmnquid.  terea  Ripa **.t,  Vutput.nu.t20.  Accedunc 

ff.dtiurtiur.  Linduobm.2t.  §.ft quk iuraut-  Roderic.Soarcz.^5fg4/.i.».2afius#*/r^?1 

riL §.qu4iurauit>  §.igitmr.eodtmtttmL  Vndc,  dtfubfiit. cap. vlt. Alcxand. comftl. tSI.  volum. 

qui cedit  omni  i urc,  quod  in  bohis  alicu-  2 .  Didac. Co uarr.w cap.Rainuttu-s.  § 3. txtta* 

iusperfnnachabcat,  non  lntelligiturrenu-  de  tefiam.  GuAdeni deart.tc/hm.itt. y.cau-  \ 

tiare h  1  s , q u x ex noua  caufla  acquiruntur,  tel.36.  Ferdihand,  Vafqu dt Jmttf  progrejfi 

d. L qui  emmtmtoribto.  ncque  itfis  dc  quibus  Ukhi.^uum.3.&ftq.  Anton.Gabi tei  Ub.4. 

verifimiltter  hon oft  cogiutum,  d.  eadem  L  t0mmm*.tontluf.tit.dtfid*uommxap.4.**mJ* 

S./ftt.cap.cumittter.deKnmntiatiidccnquc  ct-  vbiinfinitosauctoresin  hanc  rcm  conge- 

5&  iam locum haberejffl quis r cmifcr» t omnc  nt,  vc  facic  eriatti  Iofepb.  Ruftic. /» tratut. 
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rf~  qnando  liberiinconditioncfo/ittjib.i.c.2.  *  (omuntio  tkciu  tx  n  oritur ,  nwJ crcdiiattih*- 
^«./.Iac.Mcnoch.f(wy7^i.»*./.idqjdcfcn-  rtdkttt  vtnju*  fiat  uiliotm  contra  vtndttt- 
dunt  ptimo  zx^J.l.L*tius.2.ffJthtt.inftMi-         rtnu  tmmnM>  &  *  «wrw»  ifeftf* 

ducedoi]!a\vtV;ifq.&aliinoltfi  interprC-       D&cultattt  uod  m    cabrtceJtm    Je&r  • 
tcs,Dcindcnoftra?lcgts:Teirio,$coditio  7  r  j 

nihilcenicoftituat.fi  dc  cauffa  inftitutio-  *  T*ciH&txfr^mf0Bitietfti$nt^HMtnd^imi- 
nis  quarrar".  l.cxfclo  etia  tgitatum.ff.de hered.  demvimvtderi. 

inft.Laniduos.lfipaterfiluffJcvuigar.&pHp.  J  Cneiiiorts*nrtlitem  cfteftatgm  ktirertftcultatem 
Jubfttt.lfiquuMcondtttoacdandoriidtce.if.fi  jmmamUv.lunt*tu. 

cxtaIireIationein(titutnntdl-gatur,/.t7.sA  mftrfinanu. 

luJ*friw.(!r§jnommb.&§.idtmcrede*&  ?  /npoOotXfrtffo  vtrmfqutfr*ftnti*m  -n<«ri,  $u 
ttd.ieg.jftmlttcr.^.r.ff.devuJg.crfuf  fubft.  curn, '  inte-pofittontm  nmttu  uut  tftftofanonuutmik 
filtusin  codinone  pofitus  przteritus  ccn-  t*ctruf*i~tu. 

'fatur.Lftquueum.rfSfitffJevkig.&pupia'.  »  V*r^txtn^U,outbmnaxin^tmoi^fhm*r. 

/i^i/.Qjiinto.^inft.tutlodircaanunqua  *  mmtkmmmml 

excon.cCtunsfationu.nfumatUr,§.^r/.  fc  ^^w^/^^U^,yf^r/«: 
mu.Ir^it.cUftdeicommtjf.htrcd.  Adtrnfladc-  mtnjononfit. 

indccontraru  fenrcnria,qu:e  a  mc  matu-  11  ihihn^neridum  tffewter^srtnttm  ^faenttm^. 

;6  riori  «udtclorclin^tiituhno  abfurda  vidc-  i*  QmJurrufii  mJ*bto,mmtrumftmcert*mfa,*n 
tur rcfpon lio f  Corafi.  hbr  2  Mf.cli.  ctfi./p.  creJhoret  k*b*ernitj  comftrtom  cindowtemJ, 

exiftimanris,  pcopterea  reuocationi  locd  Vmm'H ' dnpmmu  mnfnwmifintm  1 

noncfIe,quod  non  fimpliciter,fed  in  vitn  ^  Stnttnti*  uuiloru  tSot  mbtUmmm  rtptUtndm 
pa&i  &  trarila&ionis  facta  fit  alienat.o.  Si  ^ 

cnim, ait, tcnetur  comprobarc  copromif-  X/f  lMuconteft*tiomvn*c*uf*nonnmttm*lkt. 

fura  ab  herede  faftum,  /.  c*mbercMt**.ffa&  xj  Tatlunu  vnmt  trtdnoru  cettru  nm^frdiuji- 
Senatuf.TnbeS.  mulco  magtsttiTa&ioncm,         «**  . 

quxf^cihusadmittivideatur,/»?^/»^-  *  ^ffff  **>W^iattal«»»« 

mm.^.deUbcrahff.derccept.arbit.contunc.taL  ^  yj^^fj^ 
fratris.  hoc  titui.  quod  &  tpfura  probaffc  vi-  ' 


fratrity  hoc  titui.  quod  &  tpfura  probaffc  vi-  ' 
•dctUrIofcphRufticUS^.r./.»*.^^.r«^.yl^-   ,/  tAnperhmnfmoJiftfHmoblurdtio 
nothtwhb.4..pr*(umt.76.n*.2Q.  Nccmouere 


nos  debet,  quod  Corafius  tranla&ionis       •  _   „        «4  :.  .   u  -  ' x 

mcntionemfaciat^adqUam  cauiTampr*-  (^Redltdrcs  Ttm  riori  coguntur  poft 

fcntislcgisdecifiopcttincrcnonvideatur,  ^mortcmipfiushereditatevenditacm- 

quia  lu?ra  oftend.mus,  diucrfo  refpcftu  Jpremfequi^neque  emtor  rales  a&ones; 

Hancconucntioncm  pcrtineread  titulum  fi  "edltor"  fortaf"  e*Pcr'*™r  «cipe, 

de paflis & tranfaa.Eft & alia frilutio iplius  rc-L2.ff.dc4a.cmt.cr  -vcndtt  Rauo  cft,quod 

Arcrini/w  /  Socini  nn.y.  Iac,M«riochii 2k  natura^.Ortumpcrlo^aliumtfitiVtcon.  » 
pr<f*mt.7t.**.is.UCon n..,o.  quodcumpa-  comperant.a  quo  eontraSus,  vcl 

Vcr  non  pomt,oricrare  filium  in  tegitima  3ur,d  fi°»ilc,vnde  talts  obl.gano  nifciturj 

potuone,//^.w/r.^w#(./^^./.  fufccptafunt:S.^M«./^/^^/^ 

MtrtcUm.  %.  rcs  qu*.  quod  pct  confcqucns  f  mcrfU  "*~\»c  W^o,  qmd  obtincat,t  * 

non  prohibeatur  pac.fccndo,  vc!  tranfi-  fi  crcditores  fuas  ad.ones  contra  cmto- 
gcndo,quod fuum  cft,  ih alium  transfcrrc.        »odeti" , illcque  multa  exceptione 

Pro  plcSiori  huius  qua-ftionis  explicatio-  "PP^>  fpontanca  voluntate  mdic.uni 

nccc-nful,  flla  potcrunt,  qux  fcribimus  /.  arccc^^D  boc  ^nd!ton  Proi 

iencrttUtcrjnfJcinftitfubcVnd^  fit'  Echaacnuspcodcirenoftralcxoften. 

du.vtquiSeXccptionctaciti  padtifctueri 

LcX,pofl:  venditioncm,  poffit.  H*c  Imperatorum  dcfinitio  diffii 

fecunda.  cultitenon  vidcturcarerc.  Pnmo,quod,vt 

SvmmariA.  diccumcft,adioncspcrfonalcsfincontra-  3 

JuntaxatJtnJam  comruxtt M mt  fhtctf.  *i«osimoucnpoffint.Adcunddenimhere. 

f„tt.  ifailtomcuuaillMjquaficotrahcjcliercivi; 


Digitized  by  Google 


Commentarii  Petri  Gilkenii  ad  Lib.I  L  CocL 

dciMTj.fitoft.;:u.l.hercs.ff.dtobUg.&4ci.  Vn-  funr, cuanteiudiciuacccpttfra.cjuisnoin. 
denopotcftfelcabobligacionccomradta,  tcl ligat ar agere.lcd  -dgcrcvcMc  J.tmplim.Jf. 
cirra  cxprefTam  voloncatc.creditorum,li-  rem tettmhtbere,& '  dtrttthekit.Li.inf.dt  Ut. 

bctzTcJ.dcbitarum.jf.h.t.  neqj  emtor  hcrc-  contefiJ>ecimn.to.  Fnig.n.2.  Bertjnn.7.  Qupd 

duatis  illudcfcndcrecogitut./.^^w*-  fccundo  piartcxitur ,  ncraine  finc  a&tone 

r*/.Secundo,cj  ncmo  fmcaftionc  cxpcnri  cxpetiri  pofle,  idfacilelargicrour :  fcd  crc- 

poflir,/  6.%vidc4mm.ff.dtntg.ge(l  l.quotiens.  dicores  hic  a&ionc habebac.  f  Et  quamuis  » 

gtntrthter.ff.de 4dmini//r^&fertciut.&  illanocontraemcorc,  Ccd vcndicocera  c5- 

eur.U  in  cadccauflaftatuatur  non  habere  pctcbac.camen  exquo  is  onera  heredica- 

actionc.aucconcrailluro.quiconueniatur,  t\afaCccy>\tJ.2.§.fiven4iterff.dchercd.&M&. 

hanccxerccre  n6p»fle,/.«/ intemh.23 tnf.  vend.  hcrcdcm  indcmncm  prieftare  cogi- 

^^««/S^.TcrtiOjO^illicnbuaturexccptio  tur,d.i  2.§./Fn.  &  vtpoilclTor  Lltem  infub- 

pa&i,quiprxfcnsnonfuic,concr./.  t.  §  f>*-  fidium  c6Ucniripotuic.  kc^mqui.inf.defre- 

8um.ff.de ftilu.&  Lfiipuhttiotfis.)S.  §v tltcri.  turtt.  Vnde  non  immcrico  conuenicndus 

ff.de verb.obUg.  Quarco, quod videacur per  vidcbarur, tnaxi mc, cum  adhuc  cxccpr  10- 

fauiufmodi  iudiciaJc  imerpcIlation€  qux  nefedcfcndcre  potuerhYquodcumnofc- 

dara  notiatio  fa&a.quarnon  per  excepcio  ccrit.vtiq;  poft  liccm  conteftacara  audicn- 

ncm.fcd ipfo iure pnorcm  debicorcm  libe-  dus  no clt,quo percinec, quod  fi  illi, qui  rc- 

KtJ.t.ff.MenoueX.ifolutienem.§.4.t.pupitii  96.  ucra  hercdcs  non  crant,adtioncs  hcrcdica- 

§.ferorff.dtfeUtt.  rias  lufccpcnnr,  &  cranfactionc  vcl  foluti- 

Difficultaccpriraolocoraotarafuhmo-  onc  concroucrliara  fuftulerint,pecuniam 

ucbirnus,  f:  oblerucmus  q, qua  rationeco-  rCpctcrc non  poflint./.  nec  intentto.infre.de 

fcnfu facta dclegatio,libcrat priorcm dcbi-  trtnf48U.repttitio.ff.dtcondtcl.tndtb.Q^\iUS 

to  cj. U&2.&3. tnf.de nomt.&eUkgtt.i.Lpu-  ad  hunc modum  lubducbs,  non  eft,  qued 

fiBt%forer.ffJefoUtt.  &  quoiure  admiflum  nosdeinftitutasaflcrtionis  curfu  cxcuciar, 

eft^vcnedumjpcuratorin  TtmCuzm.LJid/i  impreflio  ccrtio  loco  intcntara,  quippe 

ientum.ij.  fed  cciam  aln  procuracorcs,  l.rt-  ■  iuam  congrucnci  diftin&ionc  rccundcrc 

firiptum.^.fin, ff.de fe£lis.cnm  l. ftq,  item  illc,  poflitnu*.  f  Etcnim  ftatuimus,  quod,  fi  de  7 

quiriufHcmpccuniarcxacrionemhabcnc,  pa6toexpreflbtradetur,hicvtridfqueprai. 

l.&hercdt.2t  %.finei.ffcod.tit.  doli  vd  pa&i  fcnciara  & voluncaccrcquiri, nifi  pcr nun- 

cxcepcione  cx  fua conucntioneacquirere  tium  au  Epiftolarn,  quod  defit  fuppleatur, 

poflint,eadcm  rationeid  etiam  conccda-  /^4^^<*f/4/7.InpaaisautCmtacitispIc- 

4  turcxpadotacito,cum  +  caciti  fccxprefli  rumquercsaliccr  cotnparaca cW,vtnotent 
cadem  vis  fic,  fiue  cius  rci  natura  hoc  con-  ■hicgleffe,  Cynm,BtrtoUunu.  t.  Romenm  nu.j. 
ciliaucrit, Lcum  quid.ff.dtrtb.crtd.fi tcrt.ptu  ^Wrtttnmnum.i. Corncmnu  1.  & fcne enrnes 
fiuc  qualicas  &  conditio  contractus,  /.  cx  tnterfrttcs  Huiusreifcxemplumloeuples  ■ 
rwr<?.//.ijucdcciliolcgft,t///./.fi'/fl/.///./r  prxbcre  potcft  aftio  negotiorum  gcfto- 
qutb.txctujfttc.pig.  contr.  fiuc  connjetudo,  rum, Li.fjf.de  negpt.geftis.  &  fsffim  totum  ti- 
Lcerti  condtcJio.p. §  fi uumos.  f.  dereb.crtd.fi  tul.  l.fiquis  tbjintis.f.  deeblig4t.& 4(1.  Hic  c- 
ttrt.ptt.  liueprxccdencia&iequcntia././r/.  nim  au&oritas  legis,ctiam  intcr  abfcntcs 
ticumff.de verb.oblig.Cuic  tandcm  prarlum-  quaficontra&uminfticucum,idc]ucVcriuf- 
tavoluntasconcrahencium.v/tt^c/w/fr*  que  voluntacc,  incerprecacur.  Idcm  in 
Uge,  &Lfitrtdttorcs.  h.t.  /.Lebee.ff.  eodem.  Ex  cauifa  docis  quoquc  proccdic,  niii  cttim  ii. 
quo  cnim  emtor  hereditatis  venditorcm  qui  cam  conftitucric,fibi  ftipulando  pro- 
indemncm  prxftare  dcbcc,  /.2.  §.fin.ff.dt  ipcxeric,  mulieti  huiufmodi  aciio  quarfita 
hercd.  ejr*cJ.  vcnd.  &  creditores  adcionem  intcWigctur J.i.§.4cctdit.infr.dtrtivxor.4cl. 
mouendo,&:pcrfonameracoris  eligcndo,  Ahud  cxemplura  nobis  fuppcdicat  /.  qud 
vidcantur.quod gcftumeft,ratum  habcre,  edctrtnm.JJ. le%et%  vbi inter abfcntcslocatio 
l.ftpupilk.%.fcdftego.ffJcneg.geft\T\ic\X\9jd\\iT  inftaurata  crcditur,  cx  quo  quis  tcmpo- 
rationctaatc,  voluncacisvtrinq;Concurrc-  rc  condudlionis  finico  paciatucconducco- 
tis,  mcrico  mucandae  voluntatis  bcneiiciu  rcm  in  rc  conducta  mancre.  Non  ab- 
amiiiife,ita vt  a  vcnditorceodemqtdebi-  lurdum  igitur  iudicaci  dcber,  fi  ldcm  cue- 
fore  princjpalipcrcxcepcione  lubmoucri  niat,inilhsobligationibus  vel cxccptioni- 

5  poflic^quodcarocn-j-excotcmporelocura  bus,qucexpa<ftoilIorum,quiciufdcmob- 

ligacion  is  ncxu  comnfti  erat,  adcomodan. 

tur, 
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tur,  vtfuntpacta,velexprcfla,  veltacica,  Quarto  ,  quod  cum  venditor  locohcrcdi- 

cumvnocxduobus rcis  promittcndi,ruie-  tatisprctium  rcccpcrit,  adminusin  fubfi- 

iuflbrc,piocuratorcinfticuca,fiinremc6-  diumvidcaturconucnirepofle,/./f».jf  quod 

ccpta {\nt,d.t.cr  heredi  2i.§.fin.t.fidetufforis, L  cum eo.quitn atienpotefi.etJ ,  maximc  ne cum 

nsm & fotutycum  l.fcqucntt.JJ.depactu>  ificredi-  iattura  aliena  locuplctctur,  /.  iurenatur* re- 

tores,  hoccodjit.  namabfcnsexeiusperfona  rum.ff.de  rcgjur.Qwnto.arg.Ug.  qui  exparte 

contraxiflcintclligitur,//^/*//»»,^./»/»»^^  iS.ff.de  interrogjnturefaciend.Scd  diCccvtiti-  1 

dcpignor.att.  onis  eft  (atis  mtricatx.an  idcm  f  in  dubio  1  * 

9    Quod hic non intclligaturf  intcrucniiTe  probandum  fit.  Subucnicndum cnim hoc 

nouatio,ipfa  dcfinitio  nouationis  tradita in  cafn  crcditoribus,  dcclarat  Alciatus  hic nu- 

1.  t.Jf.denouat.dcmonh\tt\tc  potcft.  Accedit,  mer.f.  quod  non  vidcantur  hanc  actioncm 
quodcum  au&oritatelegishxcprarfumtio  moturi  fuifle,fiinca  conditionc  illumfci- 
inducatur ,  debcamus  illam  cum  fua  dccla-  uiflent,  cum  ncmo  rcs  fuas  tcmere  diflipa- 
rationeaccipere,atq;  cx  rcfpofo  prxfcntis  rcintclligatur ,i.cum  deindebtto.fi.  deprafumt, 
lcgiscdocemur.crcditorcm  non  ipfo  iurc  ttcmargum.lfin.§.i. infr.de furt.  vbidubitan- 
munitum,fcdopscxcepcionis.  Vndcilla  tcs&r  ignorantcsin  eademcauflaeflccon- 
cotcntio  dirimi  vidccur,  q  cft  mtcr  Caftre-  {lituunturjafiintjurujtifr.quiadmitt.adbon. 
fcm,Lanccllotum ,  Puccum&  cctcrosdo-  pffijfpoffi 

dtores.Etcnim  Azo,vt  illu  rcfertAlbcricus,  Cxccrum  diflcntiunt  Purpur.  nu.  ij.  Si- 

Fulgof».*.  t)oncll.».7.Dccius».w.Caftrcf  char.»./*.  &itaquoq;  intclligi  pofluntCa- 

».2.vtillumaliiomncsfcrcalIcgant,cumin  ftrenfis.Dccius  &  alii  fupra  proprimapar- 

meo  libro dc ignorante  no loquat^jpritecur  te allegati,quodis qui  cum alio contranat, 

10  venditoremfcundcmq;dcbitoreexhacIi-  velfciar,vclignaruscfle  nondcbcatcondi- 
tis  contcftacionc  adco tutumcflc,  vt fc ad-  tionis  cius,cum  quo  contrahit/. quicumalio 
uerfus  crcditorcs dcfcndcrc poflit, fiuc fol-  ff.de reg.iur.Lj.  §.Jed etfi ftc.ff.de  tn  rem  verf.1. 
ucndo  (it emtor,iiuc  non  (if,  &  no adhibita  Lucim.ff.de  exerc.  ac7ion.l.7.§.protndeffad  Se- 
dirrcTctia,an  creditorcs  fciucnnt,  anvcro  nat.  ifllacedon.  Acccditdo&rinz  Aretin.  /»/. 
ignorauci int,idq;  arg.noftrx lcgis  indiftin-  2.ff.fotut.  matrimjnprincip.  colum.  2.  numer.7, 
tteloquentis,pr<jtcrcalegis/»/rr.*i.$.4£^5.  quod  crcditor  volens  euitare  periculum 
^.^«^.vbihxc  verbaadrcpcrtincntiaoc-  prxfcntis  difpofitionis  ,  dcbcat  doccie, 
currunt.  Ktfi  dcbitor  delcgatus  foluedo  no  quod  fi  diligentcr  inucftigaflct.tamen  non, 
lit,tamcn  bonum  nonie  fccit  crcditor,  qui  potuuTct  ftatum  ipfius  cmtoris  cognofcc- 
admittitdcbitorcmdclcgatum,&q,fiquid  rc  Ethancfentcnciam  vcriorcm,  Alciari 
tcmcrc  fcccrint  facilitati fuxcxpenfum re-  humaniorc ftatuo  cx  cauflis in  primaparrc 
icrrcdcbcnt,l.j. tnfinffvttnpoJfeJf.Ugat.  ejfe  relatis.  . 

lic.  quod  crcditorcsaudicndi  non  vidcan-  Cohftitutoitaqueaxiomate,  credirores 

tur,  ficontendcrevelint,fenon  fuifleillo  •fpoftlitisconteftationcmrepellipoflc.nc  13 

animo,  cumpropofitum  inmente  rctcntu  plcniorem  fermonc,&  periculofalibercatc 

ad  iuris  cffcctum  non  pertineat/j?  repeten-  difHuentcm.aliqua  abfurditas  cofequatur, 

dt.infr.de condtct.obcaujf.  Diflentiunt autem  certis  dcclarationibus  illud  molliemus ,  & 

KVocz\c.nu.:.Corn.n.2.Cyn.nu.i.Sichard.mmt  intuto  collocabimus.  Prima  igiturillafit, 

i4.Socin.nu.i.Saiyc.nu.7.i_y4lexand.Iafnu.4.Al-  uuamfupraprxcepimus.ignoranteadpre,- 

ctat.nurn.o.Purpur.n.iopofi  Jquenf.ejr  atios.Sc-  (cntcm  definitioncm  no  pcrtincre.  Secun- 

11  parant  enim  cauifamf  ienorarisabco,qui  do,  ficreditores  illud  in  vna  caufla  f  fe- 14 
hacqualttatemlciuitjvthicexcufationcm  cerint,  tamcninaliacaufla.hoc  illis  noiu 
i\onn*bc*t,arg.lfin.§.(mvero  ff.de ffonJuLejr  prxiudicarc^V ftv>:u<  §.anteomnia.t.iube- 

t.  jiU .i  quo  in  fin.f.vtimpoJfeJfiUgat.n$m. mittM  mmjnfrutdSC.  VcUcUtn  ttcml.fin.  infr.  ne  vxor 

promtttendo^pennU.JJMiuredot.  illic  vcro  a-  pro  marittt,  aut  prcsbytcros,  fupra  de  cter.  ejr 

luid  probandum  C\t.argJ.fi cum  dotem  22. §.  monach.itagUffahicmvetb.taciti.BaUmnum. 

2.  ff  '.fot.matrim.  dcindcquiacrcditoreslabo-  7.  Cynmnum.  j.  Iafonnu.+.Sichardjtum.ts.Re- 
rent  dedamno  vitando  ,  vbi ncc fa&i, ncc  man.numer.s.rurpurjtum.ts.  Tertio,vtpa- 
iuris ignorantianoccre(blct//«r*r/^»*r<»-  ctum  tacitum  vnius  creditoris  -f  aliis  non  1  { 
tiaejrL  errorff  deiur.ejr  f*£t.  ignor.  Tcrtio,  prxiudicet Lpac7um,ejr  Lnon debet  aiteri.ff.  de 
quod crrans  non  vidcatur  con(cntirc,  Ug.  regiur.Lt.ejr  tot.  titut.infra. res  inlerattofactax 

Jt per  errarem  cum  lfcq.JJ.de  tumdtct.  $mn.  tud.  L  mAter,Jupra,dcreivindic.  itaglojfa  hicpr*- 
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terea  Baldus  num.7.  Iafnum.^.Sicbard  mm.i$. 
quod  ratione  confirmari  poceft,  quod  illa, 
qu  x  fi  ngulari  iur e ,  vt  ieg.matorem  dr  i.refiri- 
ptum.ff.de  pacl.  rcceptafunt,  non  dcbeanc 
produci  ad  confcqucntiam,/.$wx  vero.ff.de 
lcgtbus.  leg.fi  vero.  §.  de  viro.fffol.  matrimon. 

16  Quartonoftratcnuntiatioccmpcramcn.  n  Kauu,cauponts&fl<bulariitxfHrtoftruorumtc- 
cumctiacocafurccipit,quoquisnoipfam  «'*"" 
fummam  principalcm,  lcd  cius  vfuras  ab 
cmtorc  pcrccpiflct,  quod  voluntas  vltcxius 
non  prefumatur,nifi  quoad  fignaindicenc. 
Bart.  in  l.  Titia.§.  jLltcrum.ff.de  admin.  tutor.  & 
<g>  ab  acccflorio  non  inreramus  ad  princi- 
^'AciLfipa£iumlpetcm,inJr.cod.l.cxpuptUari.ff. 
devulg.  drPupill.fubjiitut.Bart.  in  Ltaicpattum 


In  iure  qutrcndo  ftruut  domtnc  necerepottsl. 
Struus  ptr  foluttonem  potefiobitgationtmifequa' 
fitamptrimcrt. 

Scruus  delinqutndt  domini  ctnditiontm  hatitnus 
deteriortmfactrtpottsl ,  vt  tUum  dtdtrt  cogatur. 
Dtftmtlio  an  domim  iufuveltUo pattenttiUudft* 
ttrttvtlmtnm. 
Vauu,ca 
ntntur. 

An  tdeudmitttndum  fitinfamulunojhi  temporut 
V  a  m  v  1  s  pa&orum  hx  finr 
vires,  vcplerunquc  cxcepri- 
oncra  p&tiamt.7.§.qutnim0.ff 
dcpa£tis&-  l.debttort ;./.  cumpr*. 

^*^.^/>A///.&concraobligacioncmnacu-  ( 
™lcmpctimAntt.Sticbum.§.naturatu.ffdsfi* 


10 


tt 


t^uinta dcclaracio clt,Jecunaum Socynum nu.    quiburf  hoc ab codcm mandacum cft.  In 
S.laf.htcnum.4. Alciatjtum.ro.  Purpur. num.tr.    de illa quxftio nafci  videcur,  quid  obcineac 
ficuiu  crcditorcsiudicio  experti  cflcnccu    infcruo/*  Enimucro&illivolunrarcdomi- 

17  ipfovcnditoref  arq;  pnncipali  dcbicore,  norumrcmgcrcrcvidcncur/./.§.//rw4ffl«/. 
cmcor  inccruemcns  iudicium  fufceperic,  rtmutffdc acquir.velamittpojfejj:  Accedit  rc- 
na  hic  principalis  dcbitor  no  hberatur./.i/r-  gula  iuris>  cx  qua  perfona  quis  lucru  capit, 
dttorff.de iudutufc  quodibidcmnocacur^/.  cius  &  fa#umprxftaredcbec/./^./.'  dcreg* 
vbi  tnremactio.injl.dcbeat.  iur.  Contrarium  tamcn hac  noftra lcgc  fta- 

Pro  coronidc  dcfinicnda  quxftio  vidc-    tuicur,quodaliaficdcfinitioiuris  perferuu 

18  tur,f  anexccptionis,  dequamcntioncm    trcmdominimcliorcm  fieripoflcdcteri.  * 
cexcusnoftcr  facicis  cfTedtusfic.vcnacura-    orcm  nopoitcJ.Tjjffdereg.iur.i.Jotuend.  f.  j 
lcm  obligacionem  collac.  Ncgac  Iafon,cu  •    dencg.gefi.  hinc  eciam  nobis  vecancibus  idc 
iusopinio  innici  videcur  dcfinicioni  Icgis  facctcpott\it\t,t Jiruusvetate.ff.de  vcrb.obttz. 
rcfiriptuto.§ Jii.ff.de faclis ,  qux  declarar,  ex    vndccciam  colligicurquod  fialiquamob- 
pafto  procuracoris  dcccrni  exccpcioncm    ligationcm  dominoquxfierinc/.^W**»^. 
doli.CxccrumnobiscumDecio£/r.».*.Al-   ffdevcrb.obttg.f  quodfuo  factoillam  inde-  $] 
ciato»./7.rcligio  cft.a  conftitutionis  vcrbis  '  terius  reformaic  non  poflinr,  vt  hac  nofira 
reccdere  ,  qux  tacici  pa&i  cxccptionc in-    %  Eccnim  cu  huiusmodi  ius  ftatim  in do- 
dulgcant,  per  confcqucns  quoquc  natu-  mit\yimtta.nicatl.placet. ff.de  acquir.vetamitt. 
ralcm  obligationcm  ptrimir,  LSttcbum.  §.    poffcJJXctuus  ex  poftfacto  obligacioncm  fe- 
naturalis.Jf.defilut.  mcl  bcnc  confticucam  cxftingucrc  non  po- 

teft:  quod  vfquc  adco  obtinct,  vt  fcr  uus  di- 
lationem  folucndi  ob  initio  daramt  proro-  4 
garc  t\c<\\icat,Ia/bn.bicnumer.  tf.  Baldmnum. 
2.y^4retin,num.t.  Socin.n.u.Isfn.  6.  Vurpur.  nu. 
10.  qu  i  commcmorat  idcm  ctiam  c/Te  dc 
mentc  Alexandri  L  pacium  curatoris ,  infi. 
eodem  titul.  adduccns  ca ,  qux  notantur  /. 
qua  Rom*.  §.  Callimachus.  ff  de  verb.  obii- 
gation. 

Proccdic  hxc  dcfinicio  nedum  t  in  per-  y 
fona  fcrui,vcrum  cciam  filii  familhs.i.fiHus. 
h.codJit.drinfiit.qu»d  cumeo  qminaipotetf.ejf. 
ntg.gcfixt.dic.inpr.  iccm  in  monacho,  vttra- 
dideruntbocioaBaid.nu.2Joci.n.2.Deciusnum. 
ti.StcharlnHm.t.K^retin.num.t.Romanjtum. 
a.  Purpur.  num.t.argumtnt.  capit.  multos.  dtfi. 
Sf.e.ctmad  monafiemtex/r,  defiatu  monttehr. 

H*C 


Lexferu/u  j. 

SvMMARIA. 

Varia  funt  vtrumtgo  psctfcar  ,  Hn  voluntatt  mta 

aUm\ 
Ftr  ftruum  1 

fenondettriortm. 
StrHiobligationtmdomino  ftmel  qutfium  in  dett- 

rtm  rtformart  non  pofunt. 
Struum  cui  txaclio  ptcunta  commtjfj  tslnonpojfe 

dtlationtmab  initio  daum  prorogart. 
j£Vw  dt  ftruo  didafunt  tadtm  tttamproctduntih 

ptrfena  fihi. 

Si  dominus  vtl  pater  ex  contraftu  filii  fibiaHqutd 
comptndsum  peUtctatur,sUuddtbttampltdi  cum 
fuis  caufiisatqyVttiis. 

An  fcruus  domino  prasudicartpofiitperpaHum  quod 
ji.it. in  fubfequatur. 
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Hxc  cnuntiatio  ad  hunc  modum  pro-  mniillatifufFerremalit^^S  hicinvcrb.non 

€  pagata  fuam  intcrprctauonem  admircic.f  poteji.Cyn.n.i.odofn.jJaty.nj.Bdid.nj.Sichar. 

btcnim  fidommus.velpatcrex  concraetu  nJt.Dett.n.i.dl.z.ttcml.tff.den§xai.acl.&paf- 

filii  compcndium  aliquod  fibi  pollicean-  fimt§tait.tnfi.quodeumeo>qui  inaJjyOteJi.§.fin. 

cur,dcbcntilludampleth  cum  luis  caulfis  vbidiffcrentianotaturinterfcruum&hliu 

luisqs  vitiis  JJindutem  2 1 ffJepdtJ.tj.§./iffde  familias.  Scd  animaduertendu  clt  hanc  ex- 

ftiputjeru.1.2  f.dcreb.eor.quiJubtut.rjrcur./unt.  ceptionem  couementem  interpretatione 

vndc  pactorum ,  quar  in  ipfo  contra&u,vcl  rcquircrc.  Etcnimjfi  domini  iuflu  contra- 1 1 

paullo  anccaintcrcefleruti  lidcs  pr^ftanda  xctitLt.ff  quodtus.vc\  mandato  ipfius  dcli- 

ctit.gioffahic  tnvcrb.nonpotefi Bart.  htc  inpri.  qucritU.§.<iuottens.ff.  devt tjr  vtam.at.  ipfe 

Kjfrcttu.nu.i.  Baid.nua.Cynut  num.  i.Stchar-  dominus  iniolidutn  tencbitut,  idempro- 

dusnum.t4.Soctnusnu.i.Doneitutriu^.K_Atcidt.  bamusfidominofciencc&,cumpoitcc,n6 

nu.s.I«fnum.4.Pttrpur.n.6.Scd^x\  idcmobti-  prohibenrcdamnunialicuidcderrc. ipiuri- 

y  ncarfin his pa&is.qu? in Contincnti fubfc-  um,§.pUneff.dcdamn.injcclJ.2.jj.dcnoxat.ac7. 

cucaiunt,  nonacquccxpcditumeft.  Imola  Quo  argumenro  rcipondn  Curc.  conj.42. 

cnim/«  Uudcx.ff.de  retudic.\zLhicnu.4.K\d-  Alciat^c».^.patrcmcx  dclictofiliiconue- 

at.».j.c6ftituuntidecflc,arg.  l.letJa.ffdercb.  niri  poflc,quodccrtumeflct,patrcm,cum 

cred.Jicert.pet.  item l.petens ,  hoceodcm tttul..  ejr  jphibcrc  poflct,  icicnte  &  patictcm  i  e  /pe- 

//.  jf .  fccundoff.de fttpuLferu.  PurpUratus  aa*  ttatore  facti  pt xbuiflc  Pan  rationc  ad  cle  • 

tem  hicn.7.  hanc  fentcntiam  impugnat,  q>  mentiam  noftra?  exceptionis  non  pertmec 

ncque  ciuilis,ncqucnaturalisratio,dcqua  nauca?,c^uponesj"ftabularii.-  vt  i.t  jj.nauias,  1  x 

inLfotuendoffJcncgot.geft.  pcrrnittat,vtctia  taupones>fiabulartosl.i.jj.ftfamtt.atuutus  furiB 

in  contincnti  quis  poflit  domini condirio-  fetiffJitJtem publicant. nam  &hi  fuorun  cul- 

ncm  dcteriorcm  rcdderc.   Eflfc  autcra  iu-  pam  pracftarc  dcbent Ijiuanto.ff  depublvan. 

ris  manifefti  ftatim,  exquo  concractusa  Ineadcmcauflanonnunquammagiftratu, 

feruoinitusfic,  domino  oblrgatione  quae-  cxculpa  iuorum ,  vcrrarianimaduernmus, 

xUpiacet ffdeadquir.velamittJjered.  Qua  de  L§bJerudrc§j.ffJeoff.proconJ.Bart.  mt.nequtd. 

caufla  putatim hanc  Purpurati  confidcra-  ffJetncend.rutn.naufrag.Alcta.hitnjt. qui hac 

cionemeocafuadmittipoiTe.quo  contra-  luris  noftri  definitioncm  adfan.ulosj  no- 15 

hentes  contractum  pro  abfoluto  habue-  ftri  tcmporis  producir,  quicumlibcnfnc 

tintJ.contrac7ut.infr.de fideinfirument.non  c-  homines ,  ccrta  mcrcedc  ditionbus  obfe- 

nimpoiTumusdicere,illudconfummatum  quanrur,&rcguIarircrexeorumJcelcreri6 

eirc,cuialiquiddcfit./.^».i'«/r.ip^C.  SyUan.  ob\i%mtK\rc.eumadfedemidcrefiti.ffoliat.  cap. 

&  cuius  contcmplatione,  concra&us  for*  qutaprtjulatus 2.11.4.  aliud  tamcn  torcbandu 

tafle  mftitutus  lit  /.  fund*.  fj.  de  contraben.  cflc  li  exquibufdamconiecturis  deconicn- 

emt.  fu  eorum  apparcat  c  Petrus  Didtotw,  txtr.de 

8    Sccundacxccptiocft.fitrccrccurf-deiu''  ^jww/cxiftimansidcmfcruandum  cflcfi 

rc quaercndo.v/g^  in  verbo nonootefi.  Cyn,  fciuir  & non  pr oh ibuit  cura  id poflct , aigj. 

n.2.0dofred.n.2.B*rtoljn  pnnc.BaLLnu.2.^4l~  tulpacarctff.dtreg.iur. 
cidt.nuJ.Cafirrnfin.j.Iafn.i.Soein.nj.i^fret.in       Scd  iane  harc  vltima  ipfius  ccrrparario 

pr. Dectus n.o. Purpurjt.p .  Sichar.  n.$.  Donei.n.f.  fatis  periculoia viden  polfet pctd. I culpa.X - 

vndefipotueritadipifcipoiTcflionem&id  taquepoiTeradmitri  icnrentia  Alciari  (I  cu 

facercneglcxerichocdorninonoccc.//*.  dominus  icircc  illosmalis  morrbus  piadi- 

infr.de  atuuir.  velretinpoff.  tos  ciTcfcclcraros  homincs  in  femilu<m  iua 

5     Tcrtia  dcclaratio  eft,  f  quod obligatio-  zAkiuctitJirglvtdiamw Jf.totati,& qucd  ve- 

nem  a  feinfticucam  poflic  recipiendo  io-  rifimilirercolligercporucnt.illosabhuiuf- 

lucioncm DcrimcTc,  drgj.fi  vnus.  ff.depa&j-  modr  facinonbus  non cfle  rcmpcraruros : 

temlferuusffJefolut.itd  Iaf.hu nu,.SPurpurjsu.  tap/emtimatmjeregjurjn  tf.Vidcturemm  i- 

n.B*r*Mi.fiUu*inpr.Anch.tofjf.RomaJjicn.i.  dcm  dominus  (c  quafi  n  ceprorum  crimi- 

Quarto  dcfinicio noftrx  lcgis  officii fui  nc obftringere,/ /. & m. tttut.ff.  de  receptat. 

partes  accommodarc non poceft in deliccis  ^ngeijnl.fin.^.fin.ffjeadulttr.  Quibns  1  c- 

a  icruo  pcrpctratis ,  quauis  cnim  dominus  fpondet  conftituno  criminalu  Caroh  V. 

exfcrui  flagicio  non  tcneatur/  tjnjr.de na-  srt.tp.  No  dcfunt  plures  exccptioncs , quar 

0  xdlacJ10nJ.exparnaii.ff.de /r£./#r. fcarnecun-  adprincipale  pronunriaru  acct  n  mcdarr 

demdcdcrccogicur,mfixftirnacioncm  da-  poffenc,  vdutiadtioncs  de  pcculio,  cxcrci- 

fib  x 
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toria,inftitoria,tributoria,&c.  Scd  quodde 
his  diflerediahbicommodiorfitlocus,  id- 
circocardcmperfcqui  fupcrfcdeo. 


Lexfoftftam.  4.. 

SVMMAKXA. 
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XI 


wto  qui  liti  renuntUuit  poftca fccundum  Dccium  iu- 

dtcium  inftaurarcpofiit. 
AnappcUatunclittsfola  inftantia  flgnifitttur} 
Omnesrenuntiatunes flrtctc  acciptendafunt. 
Scmper  indubioqttod  mtnusett  jpeclarcdcbemut. 
In  ambtguk  jpettartfententiam  tpfiut  qui  verba  pro- 
tulifiet. 

ln  dubio  idacttpiendum  quod  verifimiliui  tS. 

Qui  vult  confequens,vult  ctiam  omne  necejfario  an- 

cedcns ,  modo  non  fit  maiork  praiudtcii. 
DiuerptfcntcntUauttoresqut  ntgant  poilrtnuntU- 

ttonem  litk  ludtcium  rtfufcitaripojfe. 
OmnU  verba  in  prepria  flgnificatione  atcipienda. 
AppeUatUnem  Ittk  non  fotum  inflanttam  figmfi- 

care  verum  etiam  acltonem  in  iudittum  deduHa. 
An  rtnuntians  tnfiantU  caujft  quoque  rtnunttd- 

re  inttliigatur  ;  qua  in  re  txaminata  fenttntU 

Bartoti.  . 
Kon  folum  exprefiimfed  &  tacitequktitirenun- 
tiartinteUigitur,fittmput  a  tege.flatuto  vel  tudtce 

prafinitum.labt  patiatur. 
Qutbut  verbu  renuntiatio  concipipofiti 
Qua  cum  animicommttiont  dicunturnonvidtn- 

tur  iudicu  atqut  ferio  intcrponi. 
Anvaleat  renuntiatiotxtramdttUlkl 
An  teneatrenuntiatie  abfentc  partcfacla. 
DoStortsquiaffirmatiuam  fenttntiam 

cumrattonibus. 
Contraria  pattis  ajjcrtorts  &  legcs  atqucrationtt 

quibmbocdeftndttnt. 

Dtfltnclte  an  iudcx ,  precurator ,  vel  tabtUio  ne- 
minc  abfcntu  tatem  renuntiatuncm  acctpta- 
rit. 

Renuntiatientm  abfcnte  aduerfariofaclamt&ad 
em  notttUm  dtlatam.pott  aiccptilatiencm  reuo- 
carinonpojfe. 

Sotata  dtjferentia  quadam  inter  iudicUlcm  &  ex- 
traiuditialem  rtmntUtsonem,  vtbtcmtdiuma- 
ttqued  rtqutratur,  tUit  autem  adtafuffitUnt. 


19    Son  fotum  acltonem  in  rem  per  renuntUtionem 

teUi  pojfe.fed  etiam  aSienem  tn  perfonam. 
30    Ex  caujfa  rtnuntUtienknedum  exceptionkjidet- 

Um  rtplitationk  prafidiumdcferri. 
ji    Ncmeflbi  aliquod  prafidtum  mdc  polliceri  poteft 

quodoppugnauerit. 
3  1  An  atlor  pofl  renuntiatientm  inuito  rco  a  iuditii fre- 

fecutune  defiflere  pofiit  > 
3  j    Difiinclio ,  an  rei  tntcrfit  vt  agaturan  minui  ? 
3+    A&ercmpofl  rct  contradiclioncm  abfolutionem pe- 

ttrt  deberc  vel  caujfam  definitiue  termtnandam 

tfft. 

jf    AnaUer  txtaU  rtnuntuuiene  aaitnem  fibi  pre- 
mittcrepofiit. 

jtf    RcnuntUtw  in  tudiciofacta  impcdit  Utts  tnptf- 
fum. 

3  7    RenuntiaHi  viieturfateri  feiusnen  habcre. 

j  8    Rationet  quibutboc  confirmetur. 

39    RtnuntUtie  non  valtt,  fi  a  foU  rtmtntUntk pott- 

flatcneuptndtat. 
4»    liinorem  aduerfui  renuntiatiencm  pojfe  tn  inte- 

grumrtftitui. 
+\    Etiam  maioribus  tx  certii  caufiii  fubueniri  pejfe. 
4 i  Remedium  in  integrum  reflitutionk  non  vtderi  fub- 

Utumptr  verba  legk  municipalk,  quocunque pri- 

uHcgtononobftantt. 

V 1  d  a  m  liti  rcnuntiauir,po- 
ftca  mutara  opinionc  -f  in-1 
ftaurarc  iudiciim  conatur, 
qua:ritur  an  pcflit  \  &  Dccius 
quidcm httn.  rf.contendit,illum  hoc facc- 
re  pofle.Plurcs  h  uius  (cntfcntixallcgare  ra- 
tioncsjflicct.  Primoquod  litis  nomincfo-  2. 
lainftantia  fignificarividcatur,  /.properan- 
dumin print,&§.fin.l.  cumlitem«rtu*,ff.  iudi- 
cat.filut.cap.firriu.§.i.extra  de  verb.fignif.LnuU*. 
infr.de fmfiratortim ,  vbi  idcm  tradi  vidc- 
turindiftione  caufla.  Accedit  fentcntia 
Bartoli  hitn.$.  BarthebmJeeininu.j.  qui  ver- 
bo  litis  alias  folam  inftantiamcomprchcn- 
diapcrte  fatentur.  Sccundomoucr,quod 
omncsrcnuntiationesftrilteaccipiendarf  5 
fint ,  itavtremiflio  vnius  iuris  alterumius 
inta&um  rclinquzt J.quptirns  pt.jf.de  reg.iur. 


vi    Rtnunttatio  prafenH  aduerfario  tenet ,  quamuk    £/7>  £    ffjg  tdquir.vci amttt.  htred.  Terti* 

facit  pro  hac  cadcrn  opinionc,  +  quod  fcm-  4 
pcr  in  dubioid,  quod  rain'  cft,  fpe&are  dc- 
bcamus,/.#^^r^.  ittr.  maxime  illa  confi- 
deratione  admifla,  quod  ncmo  fua  facile 
iaciare  prarfumatur,  i  tttmde  indebitc.ff.  de 

/»^4/.Quartovrgctdcfinitiotiuris,inam-c 
jf    ln  omnipaitiontobferuandum,qukfueritanimm  biguisfpecl:arifcntcntiaipfius,quivcfbaJp- 
pacifctntkvtlrenuntUntk.  ,  mMcUjn^biguit.fJerMJur.Lfiquitinten- 

Quid  probandum  fit  *£™^f^    ttvne.f.tUiudui*.  Q^mxo  commcndarehSc 
nuntuttonc  Ittu  tonuneatur  ,  non  tnteUexe-  .ff^^^^^^g^,^^ 

Differentia  interforum  confcientia, atque  ionttn-    *»s  idemfermt.fi.  deregJur.  quod  quoticns  i- 

dcm  fcrmo  f  duzs  fcntcntias  cxpnmit,  4 

cum 


*7 


altcr  non  dixtrit fefc  eam  amplcili 
Retiunuattonem  tacoite  attera  parte  factamantt 
Atccptationcmrtuotari  pofic. 
Renuntiationcm,  etiatnantccocptum  iudiciumfa- 
ctatn.ratameffe. 

Qtu  excmpli  castjfa  di&afunt  ,legem 
gunt. 
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eumexcipicndu  cflc,  qui  rci  gercndxapri-  oftehdens  Barcoli  opinione  communi  cal- 

or  cft,  vcl  vc  comprehcnditur.  /.  in  objcuric  culo  damnatam,  quamuis  Bartholom.  So- 

eod.ttt.  fpc&andum  eflc ,  quod vcrifimilius  cin. illam  dcfcndcre nitatur, cum  definitio 

f  cft.  Scxtof  do&rina  paffim  ab  intcrpreti-  f.t/tud,  dcbcat intclligi dc his, quae ordinc v- 

bus  confirmata,quod  quamuis  iilcqui  vulc  niformi  &immucabili  coiunctafunr,  quod 

confequcns,  intcUigaturomncncceflariu  de  inftancia  &  caufla  principali  dici  non 

antcccdcns  vcllc ,  tamen  accipicndus  non  potcft.  iferemtortum  §.tj.properondum  § fin. 

litdchis.quacmaioris funcprxiudicii,  $./#  tnfr.eod.  Nccpuramus,  audicndum  dfc 

vero}  noueUa,de exhib.reis, cum  dliis  legibus qu.t  Barcholom.  Socinum, qui ll  1  u d  admiccic in 

referunturi  dotiortbus  inl.  2.ff.  deiurud.omn.  tacita  renuntiatione,  non  exprcfla.  Nam 

md.  &  ipfe  Barrolus  admiccic,  aducrfario  con- 

His  camcn  &  fimilibus  dubicandi  racio-  fcncience  pofle  folam  inftantiae  renuncia- 

nibus  nihil  dcccrrici ,  concrarium  pronun-  tioncra  intcrcedcre.    Nam  cercum  eft, 

luancglofla •\inverb.pojiquttm.Cynushicnum.  pofle  quem  eciam  inuico  aduerfario  in- 

4.Corn.nu.r.Angjtuj.Cafiren.nu.j.Barto£nuj.  ftancix  renunciare >  fi  libcllus  ineptc  con- 

Bald.nmn^o.  Fulgofn.2.  Salyc.num.^.t^flcxand.  ccptus  fit,  &  aliud  iudicium  inftirucrc,^. 

num.4.  K^Alciit. numJ. Iafon  num.  r.  ejr  o.  Pur-  examtnata  extra  de  tudtcnscaptt.fi?:.  de  eppell. 

pur.n.t%Aretin.nu.i.Roman.n.t$.Donell.num.2.  infexto. 

Stchardnj.  Explofa  icaquehac  Barcoli  confideraci- 

Proecipuum  huius  conclufionis  funda-  bnc  fuperiora  argumenca  fufficere  confti- 

mencumconfticuuncinnoftralegc,  cui,  fi  tuimus.Ncq;quidquammouemurilIarum 

aliaminccrprccacioncmaccommodarcvc-  lcgumarqucracionumprafidiis,dequibus 

limus, vim  infcrre  vidcbimur.  Sccundo  co-  parcem  aduerfam  cofidcre  videmus.  Con- 

9  firmacur,fquodomniavcrbainpropriafi-  ccdimus  enim,  vocabulolicisnonnunqin- 

gnificacionc  accipicnda  finc,  /.  iUeautiUets.  ftaciam  indicari,idq;*proprcrea  ficri  cxifti- 

ff.deiegitj.§.tJ.nepos  Procnio.f.  deverb.jfotif.  mamus ,  quod  cognaram  habeant  fignifi- 

i  o  Appellacioncra  auccmlicis  f  non  folum  cacionem,&  quodalicnum  vidcatur  ab  il- 

mftanciam  fignificarc.  fiuccxcrcicacioncm  lis ,  qui  clegancia:  fcrmonis  ftudeanc,  vcr- 

iudicii,fed actionem  in  iudicium  dedu cU ,  bum inftantia*, cum naufea legcncium,  vno 

vcl  v t  euidencius  loquar,  inftantiam  cum  i-  &  eodcim  loco  faepius  inculcarc.  Quid  au- 

pmiurcconiuntraro,coar^it/#/*r/tf.j^^f  tem  propria  huius  verbi  fignificatio  pra?- 

verb.fignifj ercio  his  optime  rcfpondct  1.&  fcribacedoccmur^r  dictJJ1tu.36.jf.  deverb. 

po(iperemtorium§.i.ffMtuJiciuMc\cx&t\*4$.  fig"'f  &  aliis  lcgibusfupraallcgatis,  cuius 

ff.de rciudicsta.  Quartoadducit  Purpuriw  rcfponfionis  pondcre  &c  iropctuetiam  fc- 

n ^24. Lt.§. inperpetuum.ff.fi agervecHg.  velem-  quentia  argumcnta  obreruntur. 

phyt.pctatuT  ,cjuod  verba  in  potenciori  figni-  Confirmaca  icaquc  regula,  merica  &  vi- 

ficationc  potius  accipiehda  funt.  Quinto  res  ipfius  incendemus. f  Principio  icaquc  1  * 

mouctriitiogloftxinvcrb.renuntiafii,  quod  admictimuscciam  rcnunciacioncm  cacica. 

odium  licium  hoc  conciliare  videatur.cum  UdfotutionemJnfr.de  re  tudicj.fi tntra  de  ttmp. 

noparum  compendii  incclligacur  fcncire,  inintegrjrefi.  Vndcfialcge.  vclaiudiccccr- 

quiiudicii  modeftiis  hberctur,  /.  fratru &L  tumtcmpus,intraquodaliquisactus  expli- 

fuumuit. infr.de tranfac~i.l.Lucim.§.finff.adSC.  cari  dcbeat ,  pracflniarur ,  trafafta  dic  con- 

TrebelL  Sexto  Bartolus».*-  itcm  Romanjw.  ftituta.aiurefuo  rcccfliflc,  &:amplius  non 

x  1  /j.e£/rf.hoc  pronuciatu  alia  racioncf  fulci-  cflc  audicndi  lirigetcs  vidctur  a  lege  vtl.ab 

rcconatur.  Admiflan.illa  inccrprccacionc  eoJnfr.quomodoe^quidoiudjentcnt.pronuntig- 

jpnunciatulitisfblainftanciaconcinea-  redebJ.eiquioppeU.tnfr  deoppeU.lJupjpecie.in~ 

tur ,  cocedcndum  tamen  q,  eius  rcnuntia-  Jrs  depofiuisnd.iiudtcet  vt  t.  7im.jj.  dc  tccu- 

tio  rcrniflionem  quoquc  cauflar  p  rincipalis  fotJ.fi egjnjrg^ut  occujpojf.t.  dtfiomoriJnJra  de 

inducatcanquamncceflarii,vtipfcaicpr5-  ingen.  idqucdubitationccarct.fi  iudcxad- 

ambuli LULudff.de scq.vel tmit.  hered.&poffi  icccrit  cmenfotetmino  conftituto,  rcum 

nopoflcenimqueinftaci^  renunciarc  nifi  vclactorcmamplius  audicndum  non  efle. 

paritcrtocaliccccdacideuinccrc/.rir/^ySr-  Btrtot.  htcnumero  3.  Saiycet.»umer./$.  (ytus 

prad£cdend.  Scd  hanc  collcctioncm  Barto-  Humero  fccund.  ^rettn.  t.u.  4-  tn  fine  Aoman. 

liimprobanc  Bald.  Angel.  Caftrcnf  Al-  num.tj. 

dacw.^.Iafonw/w»^.Purpurat.»./^.d;'  n.40,  Secundoharc  tcguiaprotcdic.f  cciamfi  jj 
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aliis  vcrbis  quis,  qium  rcnunriationis  vfus  ucnriones , qux  ad  dirimcndas  litcs  pcrti- 

fir,  rno Jo  iincidonea  ad  rehunciacione  in-  hcnt,interprctationc adiuuandx  vidcan- 

duccndam,  vcluti  ii  fccundum  gloflam,cui  tur,  *rg.l.2.jf.  decondicJ.obcauffitemLqutdam 

ftibfcribuc  Odofrcd.»./. Corncus  ».*.  Alcx.  exiftimaueruntffJereb.credficert.fetat.  Ter- 

».*.Salyc.»./*.Purpur.»..?«r.Bartol.»j.  dicc-  tioj  quod  in  ipfa  renuntiationc  totumius 

tet:  nolo  ampUmad cauffam  venirel  vcl"  vt  ca  in  pcrfena  rchuntiintis  vidcatur  confifte- 

VcrbaconcipicBartolus \nunqu*  amplimad  rc,cui  hccatctiamfuaproiiccre,/.  iMeuimt 

cauffam venia,q tct  tamdh dubia apudme  &  ff.de cond.& deml.fi  duoffdciureiur.inprincip. 

fufpefta  cft,  quod  colore  aliquc  iracuhdix  Quarto,quod  tacica  conucntio  non  rcqui- 

%  4  prx  fc  fcrancfvt  in  Lquidquidin  iracundiaff.  rat  partis  ptxfcntiainj.j.bj.vtibidem  docui- 

^rfj.iw.Statuo itaq; ,  glonamnoftramin-  mm.  Quinco,  quodcumhxc  rcnuntiatio 

tclligcndam.fi  dcindubitato  loquecisani-  fieri  poflitalterapartcinuita.multomagis 

mo  conftarct,  puta  q,  hxc  vcrba  actis ad-  eadcrh  abfcntc,/.  quipoteftff.dereg.  /»r.MuI- 

fcribi curarct,vclad  poftulationem  aduer-  tas  prxterCaalias  rationcs  perfcquitur  Sa- 

farii  id  ficri  pcrmicccrec.Idc  quoq;  proban-  Yjc.hicn.to.  &  n.  quas ,  cum  non  ad  modum 

dum  exiftimo,fi  efFectus  hxc  ipia  vcrba  de-  vtgcant,rcccnferc  fuperledeo. 
clararcr,  vcluti  fi  poftcain  iudicio  amplius       L)iflcntiuntautcm  Fu\go(.kic  n.  *.f  Ca- i 8 

noncomparcret,  factaenimanimudccla-  ftrei>.*.Doncl.»..#.Corn.».j.Cyn.».j.Ang. 

tzntl.deqnib.ff.de/egib.  Nam  fi  hxc  verba  ex  n.j.circafin.  qui  arbitrantur ,  rcnuntiatione 

aliquaincogitantia jplacaeflcncnovidco,  abfenccaducrfariofactam  ipfi  nonnocerc. 

quomodo  prohibcripoflit,  qub  minuscx  Nccdcfuntlcgcs.quibushancopinioncm 

poftfact,ocorrigcrc  q>  ab  eoperpera  dictu  inftruanc.Primoenimmouccregulagcne~ 

erat.volunrariaobicruationeiudiciipoflit,  ralis,  nihilcamnaturalceflc,  quara  eomo- 

srglctfipoft  tretfffiquiscaut.  Hincinfcrtur,  do  quodque  diflblui,  quo  colligacum  cft  L 

quodfiquisrenuntictjquxftioni  infticucx,  siffdereg.iurJ.omnia.dr/fere.eodjituL  Obli- 

vcicontrouerfix,  quodid£quoq;fecundu  gationcm  autcm  confcnfu  duorum  con- 

Aqucniem  probandumfit,quis  Purpuriw  txzt\ztT\tinomnibmcaufJis&Linomnibmne- 

*M4.addubitcc.Ide  igitur  crit,fi  dicac,  fc  lici  gotiisss.&tf.ff.deoblig.  &acl.  Sccundo,quod 

ccdcrc,Purpur.n.4S-B*id.in cdudum de  elecTio-  con feflio  parce  abfcnce  facta  nullum  prx- 

nt^>.  Scdhxcitadcmumadmicccndafuhr,  iudiciumgigncrcfoleat/w/*»».^^^- 

nifipoccftctur  quis,  quod  faluo iurc cauflx  fentcff.de confeff.Lfin.ff.de intcrr.  mmd.facicnd. 

xc\\ur\i\ctjirg.Lpro btredeao.§.T.ff.  de  *dqutr.  Tcrcio  pugnat  pro  hac  cnun tiacione L  /ega - 

velamitt.ber.  Tertio fimt,  qui  non  pucarir*  tm ff.de offic.prafid.  cx quaintclligimus,  non 

*  J  diftingucndum,f  vcrum rcnunciacio in iu-  Valereabdicacionc ofhciifufcepci,nifiadfit 

dicio  an  cxtra  iudiciumfacta  fic,  vt  Odofred.  ipfc,<j[ui  hanc  poCeftaccm  dcculcrir.  Quar- 

hicn.2.Albcric.n.2.G  t- Ba/d.c.quodindubiu.ex-  co.quod  donacio  inccr  ab/cnccs  non  valcac» 

traderenuntiat.Purpur.n.  sj.  dubitandum  ca-  nifi  rcs  pernuncium  auccpiftolam  cxpliec- 

mcn  no  eft.quin  iudicialis renuntiacio ma-  tutLabJenti toff.de  reg.i«r.& Lnccambigiyinfr. 

ioris ficmomcnci,  fccundumca,^ perfecu-  dedonat.  Quinco,  quod vcrbalcgisrcfcrri 

ti  fumus  in/.t.boc  noftto  /j/.Vndcincelligb>id  dcbcancad  inccllcctum  riculi,  in  quo  verfc- 

locum  habcre,fi  intcr  prxfcntcs  ncgotium  mur.Pacta  auccm,  dc  quibus  hoc  titulo  dik 

cXplicacumfic.  Anauccrh abfcndbustalis  icritur,duomc6fchiumrequirimt/./.$./:^. 

rcnunciatio profic,  ex iis ,  quxpofteadifTd-  depacTitXdc igitur in  rcnunciationc  procc- 

rcmus.facile  difccmus.  dicSexco,q,  quis  altcri  ftipuIado,pacifccn- 

16  Quarco  gloflavim  renuntiationis^cx-  dolcgcmdicchdbcaucrcncqucat,/^/»- 
plicando,  ctiam  abrcntibus  huiusmodi  re-  tela §finaLffdereg.iur.ldc  igicur admittcndil 
nuntiationfifurTragaricoccndic,  id^quoll;  cllc  m  renuntiacionc.  Scptimo  comcndat 

17  fcomprobatBald».p.Salyc.».*.AlCiacj*.//.  hancajTecrioncm/.4^»fff.$.<»f/x/W«f,  ex 
AlbcricJ».i. Alcx.».X.  allegans  in  hanc  fcn-  quo  edocemUr ,  diflcnfu  diftrahi  focicca- 
tcntiamGuilh.Ioh.Ancilhnocencium&a-  tcm,nonfimplicivniusrcnunciacionc,yi- 
lios,Iafon.«M».w.cumccrcacamenlimica-  dt§.manet.infi.codjit. 
xioncfutpm.num.tp.Rotadecifiiot.innouu.  Prodirimendadiflidcntiu  conccncioncf  1 9 
Quq  opinio  ex  mulcis  caqflis  dcfendi  poffe  non  incempcftiua  vidccur  diftinctio  Barr». 
vwecur.  Primoarg.noftrxlefeis.qux  indi-  *,Decii».7.Alciat.».//.Sichar.».^.m5fcn- 

•  ftinaeconccptacft.  Sccundo,quedcon-  terin^quoqiinclinarc  vidcntur  Alcxan. 
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tutm.p.lxCon  mm.12.  fcparancium  cauflam  Sicnim  paccum.mandacum,  donatio&  id 

ipiius.culusnomine  iudcx.procurator  vcl  gcnusali^conucnrioncsincelligancurcon- 

tabelliocalemrcnutiacionemamplexifinc,  ttacra?,ficpiftolavelnuntiusinterucncrit,£ 

&  eius ,  qui  nullis  huiufmodi  opcram  ac-  Labeoff.de pacl.  l.t.ff.mandati,  §.t.  L  abfenti,to. 

commodauerit,  vc  ptiori  cafu  tcneat  rcnu-  ff.de donat.  idquceriam  in  rcnuntiationc  cx- 

x\mo,*r?um.d.l.certum,§.ji Akftnteff.de confeff.  traiudiciali  proccdit  LacTtone  6$.  §. diximus, 

jtem l.Ji ib caujfam,infra,decuicJ.vb\  tactum  iu-  ff.profocio,  cur  illud in iudiciali rcnunriatio- 

diciscancumpoceft,quancum  factum  par-  nc  rcfpucmus?in  quaquamuis  nunciusauc 

tisJ.nonaLiterff.de adopt.1.2  ff.rem  pupitlt  fal-  cpiftola  non  inccrponacur,tamen  iudcx  U 

namfbre,  in  quibus  tabcllionis  faetum  ex-  tabcllio  id  officii  fuftincrc  videatur  vt  parti 

trancis  prodcft.  Solam  cnim  iudicis  prar-  illa,qua:  iudicialiccrcxhibica  vci  attafunt, 

fcnciam  non  fufficcre  declaranc  hoc  loco  vel  \\ttotradznt,authcnt.offeratur}infra,de-s 

Barcolus  &  alii  fupra  rclati,  Felin.incap.ftcau~  lite  contejt.  vel  peccnci  non  dencgcnt,  /.  u  a- 

tio.  extra,  defide  injtrumen.  quam Barcoli  opi-  pud  quemfupra,  de  edend.  eap.  quoniam  contra, 

nioncm Purpurat  hicnum.  74.  communcm  extra.de probat.  quo  cafu  caucio  Barroli ,  vc 

facccur,quod  lcgcs  e  diucrfo  allcgaca:  locu  fciliccc  iudex,nominc  abfcncis,  calcm  re- 

habcanccumdc  obligacionC  concrahcnda  nunciationcm  amplettatur,  ncdum  mihi 

traccacur,  aliam  eflc  cauflam  pra:fenris  in-  fcrupulofacflc  vidccur,  fcd  ab  cius  officio 

fpe&ionis,  vbi  dc  libcrationc agitur, in  qua  aliena. cum regulare fir,  quod non  petcnti- 

proniores  eflc dcbcmus, h^Artani ff.de  oblig.  bus  partcs  non accommodct, L4. §.  hocau- 

tjratf.  quodquc  vcrfcmur  in  quxftioncqu^  tem  tudicium,ff.  de  damn.  infec7.  Bald.  hic  circa 

folarcnunciancis  poccftacc  comprehcnda-  fin.num.iS. CAlciatmnumero  22. Purpurat. nu- 

tur,  ica  rc  alccrius  prxfcncia  non  cxigatur,  mero  79. 

Lqnipoteltinuttu,fjdttcgior.  I.  Pomponiut Jcri-       Porro  fi  aducrfarius  f  rcnuntiationi  in-  ** 

bjtffJeneg.gcJi.gtoffinLtfupr.eodjihAiexand.  terfuir,  quamuis  eandem  no  acccptarit  fcd 

tonJiLtS7.ltb.2.  tacucrit,valebit  nihilominus  rcnuntiatio, 

zo      Qua  dc  caufla  cxiftimaremf  hanc  coil-  arguml.quipatiturff.mandat.&t.to  ff.de  regul. 

troucrliam  ita componi  poflc,  quod  fi  mc-  utrJj.infra,derepud.hered.  tfribid.  x^dlexander 

dium  aliquod  interccfliflet,quo  rcs  ad  no-  mm.).  Vcciushicnum.2*.Stchard.num.jt.  ^Al- 

titiam  aducrfarii  dclacacflec,  vcluti  nun-  ciatMum.t4.Purpur.pottAquenfemnum.80.S0ci. 

tius,cpiftoIa,  fcriptura  aetis  infinuata,  vcl  tonftl.22!.Caccialupusin Ladmonendiff.de iure- 

a  panc  producta:  his  cafibus  rcnuntiatio-  iur.Anton.de Butr.in cap.vit .cxtr.deconff.mun. 

ncm  ita  aducrfario  cognitam,  &:  ab  codem  12.  \^A'oba^num.t$.  ^_/tkiat.in  tradjeprafumt. 

acceptatam, ratam eflc, ncque amplius  rc-  reg.}frafumt.2i.numj.ejrto.vbihanc fentcn- 

fcindi  poflc:  argumenJxum pretiutn,  tnfr. dts  tiam  communem  &  vcriorcm  appdlat.  Ti- 

Itber.cauff.Lgcfia,  infra.de rciudicat.  I.  aita,fupr.  raquett.de  retracl.  confang.§.  i.gtoff.o.mm.  124, 
de  edendo.  cap.quoniam  contra,deprobat.Lt.  §Ji  vbi  infinitos  morc  fuo  in  hanc  fcntentiam 
quuanteaqutbjjppeU.nonuc.Liff.decur.bonJ.  laudac.  Carcerum  animaducrrcndum  cft, 
tumte  tranfegijfesJnfra,detronfalt.fjribid.¥ut-  quod vtroq,cafu,fciIicctquando  pars prae- 
oofnum.t.  i_sfrctin.num.rJajon.num.t2.  Decitu  fens  talcm  rcmiflioncm  difcrtc  non  amplo 
C«w.^.cumfcripcurafempcrloquarur,  LA-  cticuniccmquadores  ad  abfcntisnociciam 
riani ,  fupr.  de  harct.  Commendac  hoc  no-  defercur ,  locum  eflef  reuocationi,  quoad  *J 
ftrum  pronuntiatum  confideratio  Bartoli  conftatdcacccptatione,2tor£*/.tof.jf/».r*/j. 
Lccrtum,§ ftqttu  abfcnteffdc  tonfefj.  libellum,  defuccef.abinteft.SaljcJ0knu.2t.  Purp.nu.Si.  Si- 
pofitioncs,  &  idgcnus  alia ,  proptcrea  fcri-  chard.n.t6.Socin.num.$.AretinM.4.infin.AUiat. 

Sto  comptehcndijVt  parti  communicetur,  mm.t9.Mafcardxoneluf.i46.num.t6. quo  rcfcr- 
incquceucnirc,  vt  confeflio  in  Iibcllum-»  ri  poflunt  omncs  illi  auc>ores,  quos  idcm 
collara, quamuisabfentc parte  aduerfa  tc-  yAzfczxd.eademconcLvfjttuu.t.&feq.inctoilTz 
neat,  Bartolo  fubfcribuntibidcm  Alexand.  confcffionispcrfequixut,  arg.Lfi  quismihibo- 
&  Alban./» apoftill. &  infiniri  doctores,  quos  naj<.§.fidet/pofieaquamiuffiUi.§fedcgo  qu*~  . 
rccen  fet  Iofeph.Mafcard.  conciufu7  •»*•  t6.    ro  ff.quodiuffu. 

itemnum.104.  Pofletitaq,contrariaopinio  Quintoharcconclufiolocumhabct,ec- 
ti  co  cafu  proccdcrc f  quo  renuntiatio  extta    iamfi  iudiciumfcceptu  nondum  fit,itaBatd.  M 
iudicium  inccrcciliflcr,  vcl  etiam  iniudicio    hic.no. Saiyc.n.6.  vbi  illam  opinione  comune 
abfcntc  parcca&is  tamcn  infcrta  non  cflcc.    tcftacur  AtberMttJ.Corn.nu.^.Dec.njo.&Jea. 
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Cajirenfnum.4.& $.  ^Aret.num.4.  ^lex.num.  rciurando  conflrmarc  fc  vim  huius  di&io- 

fjtrg.authcnt./ttigtoja  jnJr.de/itigtof  Et  quam-  nis  non  inccllcxiflc,  argum.  l.cum  de  indebtto, 

uis  flarrolus  in  cxpoficionc  glortx  contra-  ff.de probat.&prafumt.  Sanequidquiddciu- 

riumfenriar,quodanrelitisc6teftacionem  rcnoftrofic.putamus  fccundum  lynceram 

nullum  fic iudicium, Li.inf.de/tUonteJlJjtm-  cuiiifq; confcienciam  ncdum  cales,vcrunL» 

p/tusff.remratambabcri  ejrderatihabitio. iccm  &alios homincs,qui  fignificacionemhuius 

lis  moca  propne  poft  iudicium  inchoacum  vocis  non  pcrccpcrinr,ied  dc  fola  inftancia 

diC2t\it,cap.expafte, extrJe  verbo.fignifi  &  fc-  cogicannc ,  non  cxcludcndos  in  fbro,quod 

cundu  11  hancdcccrminacionem  ldcm  in_»  confcicncia?vbcac,fecundumcradicioncm 

prxfcnti  lcge  pronuntiadum  vidcacur,  quae  Innocencii  incap.quiapUrique,  detmmuntt.  ec- 

licis  mota: commeminic, camen  indc infcr-  clef K_4UxandjnLnemopoteftff.de  legat.i.  Pur- 

ri  non  potcft,  mentemlegis  noftrx  latius  />*r^/V»*w./.Nequchxcinfpccriooncrat 

non  patctc  &  cos  quoquc  complccti,  qui  ciuilis"f"iurisdifceptacorem  cumis  dcani-  18 

ancc  iudicium  acccpcum  lici  rcnunciauc-  mi  cogicacionearqucmcncccogirarcnon-, 

tj  rint  Nocacnimillaiurisdcfiniriocft,fquc.  pom*c,/yJ repetcndt,tnfrMcondtlt.obcauJf.\.\i\ 

cxcmpli  caufladi&a  func,  vcl  qux  cx  fa&o  quacenus  verba  ipfa  acquc  probaciones  fe- 

incidcnci inciduncur, /.  non  rejlrtngere, l.i  §.  quucae  dcmonftranc. l.Labeoff.defupcll.  legat. 

quod  vu/goff.devirjrvi  armat.l.  t.JJ.  vtipojft-  L  illicitAS,  §.vertta*  ff.de  offc.prajid cap.pafiora- 

detia,  L  damni  infettiftipuUtio  pertinetff.  deda-  /u,  §.f  vero,  extr.  dt  off.c.  tudtc.de/eg.  cap.tudicet% 

mno  infecJ.  &  quod  vbi  cadcm  racio  dcprc-  j.  quajf.  j.  Dtdac.  Couarru.  Ub.  t.  variarum  rtjo- 

hcndicur,idcm  quoq;  ius  ampledh  debea-  lut.cap.i. 

nkwJJ//udff.aJ/eg.^quiLLaTitio,ff.deverb.        Occupaciin  legis  noftrx  difpofirionc 

tblig.l.reguUffMturj&facl.ignor.§.fin.  Por-  i"locuplecada,ob(cruamusfcxcoillam,nc-  19 

ro omncs raciones , quas  fupra  perfequuti  dumina&ioBcinrem.dequanoftralcxdiC. 

fumus,  hic  quoque  interucnirc  vidcmus.  Si  fcrit,  vcrum  cciam  in  actione  in  pcrionam, 

cttimconftet  dc  animoomne  ius  acquc  li-  rcfpucndam  non  cflc,  camen  aliquid  difcri- 

tcm  abdicanris,  non  video  quarchuiufmo-  minis  cft,quod  non  definc,  qui  exiftimant, 

direnunciacioadmiccenda  non  fic,cum  id  nudam  rcnunciacioncm  cciam  abicnce  al- 

euiuis  &  in  quacunquc  caufla  liccac,  LJi  ccrapartefaclam,inac>ione  reali  fufficcrc, 

tjuumcmfmbeiuUhocnofr.tit.lpaclumff.deL>  vcvideftnnutrc  glofla  hic,&cxprcfle  An- 

patf.  Sacis  auccm  conftarc  incelligimus,  (i  gcihicnj.Sa/yc.n.p.Purp.hic  n.74.  AUtat.n  20. 

proprictas verborum  illud  demonftrcc,  vt  CurtJen.confLso.  BartoLinLnonJo/um,  §.  libera- 

indi&ionelicis  LjO.ffdeverb.ftgnif.LejrpoFi  iionuverbaff.de/tber.Ugat. quodvideacurrcs 

peremtorium,%.i.ffM iudiciisj.acla  ff.de re tudic.  pro  dcrclicio  habcri  Ltff.prodereucl.  dc  qlia 

Vndenonanimaducrcimus,cur  magis  in-  rcvidcndafuncilla,quxdiflcrirnus/»/././!w 

telhgacur  pcr  rcnunciacioncm  licis  poft  iu-  nojir.  iit. 

diciumacccpcum  iurcfuoabire,quam  an-  Ha&cnusdchis,quxadpropagacioncm 

tea,nequecnim  vim  in  coconfticucndam  hoftri  axiomatispertinerenr,nuncdcerle- 

putamus ,  an  quis  cogacur  liccm  profcqui,  ct u  renunciacionis.  \  -  E c  Barcol.  quidem  hic  j0 

lf  vt"\ authent.qui femeLinfr.quomod.  ejrquantU  num.7.  quem  fcquuncur  Baldus  hic  num.  n% 

mdex:  fed  qui  rucric  animus  rcnunciancis.  Salyc  num.iS.ejr  21.  Purpur.»*»».//.  Dccius 

Vndefihoccxpreflumrueric,  quodappcl-  num.28.  A\cx.num.i2.  Socin.  »»»*.;.  duoscf- 

larionclicisfolainftantia  concincrecur.du-  ,  fectus  pociflimum  infinuac,  cxccpcionis, 

bitaadum  noneft,quinipfiusexpoficio(e-  pactiveldolimalicxparcerci,cVreplicacio- 

qucndafic.cuminccrcisopusnon  ficcon-  nisexpane  a&oris,iccundum  dcnnicionc 

\cGt\3XM,Lcontinuu,i27.$.  cum  ita.ffdeverb.  hofitx\cgii,itcm /namcrpo/ieaff.dciureiur. 

obligat.  &c  confcncicncc  aduerfano ,  acque  Habcc  camen  hcc  fccundadcclaracio  (uam 

mwrisaliisincafibus,dc  quibus  Romanus  inccrprccaciontm,auod  fecundum  Baldu 

bu  num.i2.(o\z inftancia rcnunciacio  valeac.  hic  num.  10.  htct\n.num.4. auc pars  accepcac. 

17  Quade  caufla,fi  calcm  efle  ponamus,*|*  qut  Sociii.»*»»  j.haiufmodi  pr^fidia  illi  non  dc- 

non  incclligac,  quid  dictionc  licis  fignifice-  fcrancur,  qui  rcnunciacioncm  oppugnauc- 

cur.qualcs  cfle  poflunc  ruftici,mulicrcs,mi-  t*t,cap.exto,  ltb.6.  cum  nullum  commodum 

fiorcs ,  miliccs  -,  cxiftimarim  non  infubcili-  fibi  polliccri  "f  quis  ex  co  dcbear,  quod  quis  51 

ter  poflc  dici,  illos  ad  fcueriraccm  noftrz  oppugnauir,  cap.cum  ohm,  extra,de  tetfikm. 

~  deciiioni s  non  pcrcincrc ,  fi  paraci  finc  iu-  cap.  ex  eo, deregul.  tur.  tn  6.  Pro cuius  rci  cui- 

denciori 
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denriori  cxpliearione  aliquot  capita  a  no- 
bis  conftkueda  funt.  Primum  cft,cumreus 
no  acquicicit  rcnuntiationifattarjtunc  Uli 
nulla  acquirirur  cxccptio,cum  inuito  bc- 
nchcium  non  tribuatur,^^//»^.^?  rtg.  imr. 
dequare  doctorcs  in  ifcruus  vetantetf.dcy 
•vtrb.obltg.  &  idco  pocmtentix  locus  enr,  l  e- 
cuiuium  ea,  qu* fitpr*  expojutmus.  Alterum 
j  i  caput  cl  t,fti  poft  renuriarionem  attot  defi- 

-  ftercvehta ^fcquurionciudicii>inuitorco: 
hoc  cnim  cafu  audicndumiilum  ciTc  con- 

*  c\\iditQaCttcnCrJtutt.t.S9cin.HMm.<f. i^Arctin. 
num.+.verf.vndeiu conftder*,  ii nihil ipiius rei 

53  interfit.  f  Na«*  fi  expcdirct.vt  ipfe  pcr  fcn- 
tcntiam  dirfinitiuam  abfoluerctut,  vt  m  ca- 
iu  l.vtifoffdcrcivind.  ahud  probandum  fo- 
ret.  Etcnimcum  iudicium  copertincat.vr, 
finis  liri  imponatur,  LtffMretudd.t.  §  ficon- 
ueneritffdeoper.nouinuntiat.  non  videtur  ci- 
fc  adhibcndadiftinctio ,  quomodo  tunc  cf- 
icctum  confequamur,/.aw/«r.§.//»  ffidecon- 
eltt.it//f.  Dcindc  cum  illud  obtineat  in  per  ib- 
na  rci,vt  inuitus  iudicium  accipcrc  non  co  - 
gatur.fi  paratus  fit  folucrc,  /.  reusff.deprocur. 
idemin  perfona  attoris  rcpudiandum  non 
videtur.  Rcpugnattamcn  huic  dcclaratio- 
ni  Lud.Roma.».^(?.  quod  exiftimct,  icmper 
rci  intercflc,  vt  potius  pcr  fcntcnriam  dirfi- 
nitiuamabioluatur;  Sedego  illudcx  cauiTa 
conftitucndu  puto/ttf antea  drftumttt.  Imo, 
q,nugis  cft,conftituit  Banhol.Socin.ctiam 
actorempetcrcpofle,  vtabfoluatur  ab  ob- 
fcruatione  iudicii.dc  qua  rc  in  §.fin  autcm,  l. 
froperandum Jupr.de iud.  item  i.z.  infr.  de  abolit. 
idq,  non  folum  proccdcrc,fi  rcus  cofentiat, 
quo  cafu  vtcrqj  hoc  pctcrc  potcft.fcd  ctiam 
co  rcludtantc,  vt  dicium  esl.  Tcrtium  caput 

54  cft.cumactorpoftf  rci  contradichonem-, 
nullamabfolutioncmpctit,  ncqjetiam  iu- 
dicjuroprofcquitur,hoccafu  rcum  pctcre 

"  poiTc,vt  dirKnitiuc  abfoluatur,quod  admit- 
tcndum  cft,  fi  conftarct  dc  mcritis  caufla,*.*/. 
Lproperandum,  $.etfi quidemfupr.  de  iudtc.  n  am 
reus  in tali  renuntiationc ,  quam  impugna- 
uit,vimconftitucrc  nonpotcft,  vtjupra  di- 
xtmut.  Socin.hicn.6.  ^Aretin.nu^.  circa  fin.fost 
AngJn  hancjententiam  iaudatum  ^ibericjtj. 
Decius  num.  tp .  Iafsn  njt  t.Saijc.n.rp .  Sichard.  nu. 
|j  ^r.Quarftionis  autemcft>tquid  obtincat, 
fideattionctrattetur:  Etquamuis  Bald.  in 
4.  qu*fi.nmm.tr.t^4iex*nd.wfin.  Roman.  nu.  23. 
Decius num  zo.sbi  tamcn diftinguit,vidcan- 
turattori  ctiam  attionem  tribucrc:  tamcn^ 
huiufmodi  traditio  non  immcrito  ab  ipfo 
Bartolo  »-7.Fulgof  n  j.Purp.»./w.r 
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cumhuiufinodipattaiurc  ciuili  noprodu- 
cant  aciioncm,  /.7.  fyutnimoff.de pact.  Accc- 
dir,quodrcnuntiansnon  tamcn  proptcrca 
vidcatur  iatcri,  q,  aducrfarius  ius  habcat:  / fi 
pro  te,htjr.dctngen.m*numijs. 

Eft  adhuc  alius  eitc&us  principalis,quod 
talis •jrcnutiatiovidc.it ut  impcdirc  liris  in-  jtf 
grcifum.vt  cx  hac  noftra  l.doccnt  Bart.  circ. 
fin.Baid.tn  5  .oppofn./.lafon  n.+.Safyc.  n.3.  Cafir. 
Pmrpjt.96.  quod  intelligcte  debemus  dein- 
ftaurationciudicii.  Yltimus  erfcttuscftStq.  3  y 
renuntians  liti,  videaturfarcrifeius  noha~ 
bere,/>4  B.iid.htci»4.q.arg,LjJnfr  de JiiJnjiru. 
AlexJn fin.Rom.n.24.  BaldMj^.AngcLna.Satic 
n.tp.  Uf.n.zt.  Deciusn.io.Skhard.  n.  21.  Vurpur. 
n.»S.  Rationesf  dccidcndihzporiifimuin  38 
cdhderarione  venirc  poflunt.  himo  obicr- 
\x»X\o\.propcr*ndam,§fcdfi  aitcrutrafnprdetm. 
dicks,  quod  is  qui  m  iudicio  fuccumbit,  ctia 
fumtus  ipfi9  agnoicerc  debcat,  /.  eit  quiteme- 
reff.detudjc.Sccundoi.defiitiffeff.deiud.Tcr- 
tio,q>  confcienria  malc.  cauife.  Uti  cefiiffc  vi- 
deatur,  c.pcrtusu, txtr.de fimonu.  Admitten- 
da  tamcn  gcncralitcr  cftcxcuiarioiuftae  i- 
p\ov^nz\XyLqtuin4titerius,ff.deregjur.  &  alia- 
rumcaufl'aru,quas  apudPurp.  copiofehu- 
lufmodiexccptioncSjpicquctc  videre  Uccc, 
quo  auditorcm  breuitatis  cauila rciicio. 

Hzc  de  mcritis  noftra:  conftitutionis 
fufficiant.t cliquum  cft,  vt  ad  nonnullas  ex- 
ccptioncs,  qua-  ad  modcrationcm  ipfius 
pcr(incant,pericquamur.  Primaitaqierir, 
lirenuntiatio-f  ab  eius  potcftatc  non  pcn-  53 
dcat  icd  fupcrioris,  vt  cap.adntonet^xlrJere- 
nuntiat.quo  manifcftatur, bcneficiu ccclc- 
fiafticum  rcfignari  non  poflcnifi  auttoritas 
fupcrioris  intctccdat.  Eodcmpertinet  cap. 
ntjt\ecd.tit.  capJntercorporalta^fcap.quando,  de 
transtat.eprjc.qux  demonftrant,vnius  loci  c- 
pifcopu  ad  ahu  transfcrri  non  poflcautnc- 
xu  prioris  ccclcfiac  libcrari,  nifi  auctoritas 
Pontificis  intct  cedat.Quos  tamcn  cffc£lus 
hxcipfa  rcnuntiatiohabcat,  q,  adpcribna 
renun tiantis  A bbas in d.c.cumpridem,extr.de 
renunttat.  ?c\in.inc.pertu4s,  extra^defimonia^ 
cdiflcrunt ,  quo  lccWc  breuitatis  caufla  rc- 
iicio.  Akcradeclaratioeft,  q,  fi  minor  hu- 
iuimodirenutiationcm  intepoiucrit,  Sc  \q- 
fus  aut  captus  fit,  -f  poflit  in  intcgrum  rcfti-  40 
turioncm  pctcreexgcncrali  difpofitionc  1. 
a  it  prjc/or.jJJe  mtn.  in  tntegr.refittuend.  Lfin.inf. 
fimivorabhered.fe  abfiineatfSalyc.hic  num.23. 
R0man.nunt.2t.  Deciusnum.30.laf.num.14.  & 
Jeq.gloffa in verb.nnUa ratio.  Ncccft.quodnos 
ioih  c  1 1  cn  t  vcrba  lcgis  n  o  i  t  uv ,  n  u  lbm  ratio- 
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ncm  permicccre,  vt  caufla  rcnunciatione  ti- 
nitainftauraripoflic.  Accipicnda  n.noftra 
lcx  de  his  eft,qusc  nullam  aliam  refticuendc. 
litis  cauflam  adferri  poflunt,  quam  incon- 

41  ftantiavolutatis.  Etenim-f  iidolo  circum- 
ucnti  veVmcru  compulfl  quid  feciflent ,  au- 
xilium  illis  no  denegaretur ,  fiue  adlionc  dc 
dolo,  urg.Lquiddm  debitor,jfJ.quodJideferentf. 
itXfi  Ieg4rmmi23.ff.de  dolo  malo,  fiuequod 
mctus  cauflfa  gcftumeft, /«*/«,  g.§.fedquod 

\  frttornuJf.quod  metm  cduffdgeftum  c  >  /,  au  t  dc  - 
niquercltitutioncinintegrum  cx  gcncrali 
claufula,  (i  quaiufta  cauflamihi  vidcbitur; 
lfcdctfipctJprdtorem,2d.§.Jiffquib.extdufjrtd~ 
ior.intntegr.rejltt.  Quodcum  in  maioribus 
ita  fe  habeat,multo  magis  in  minoribus  ad- 
mittcndum  erit,  quibus  lubrico  confilio  la- 
pfispcr  in  intcgrum  rcftitucioncm  fubue- 
niri  i'o\ci,dLqutdam,Jf.dcdolomd/oJJemt.r.  & 
totJtt.tf.de mtnor.inintcgr.reflituend.  Acccdit 
rcgula  gcncralis  a  noftris  intcrprctibus  paf- 
fim  commedata,quod,  fi  lexexccptionem, 
per  pcrfequutioncm,  aut  ofrtcium  iudicis 
dcncget,  non  tamcn  hanc  rcftitutionem., 
fublatam  vidcri,  arg.LPammuMt, ff.de  dcquir. 
■vel  amitt.  bered.rjr  l.  ^fttta  Linus,  ff.de  fcrutt. 
rufi.fr/idl  fcmpcr,  ff.  quodin  aut  cldm,$.fedft  u 
fit  locu<.<  _.Atctat  .kic  num.2j.PurfUT.num.Jt6.A~ 
LexandJri  L  arbttroff  qui fatutUrecog.Socin.ctnf. 
299.  in  S.dubio.  Ca/ircnftn  ctmft/.voLi.  vbi  ait, 
idcm  ^pcedcrc ,  ctiamii  lcge  municipali  ca- 

4*  uerctur  qucnq  audicndumnon  cflc.t  quo- 
cunqi  priuilcgio  non  obftantc.  Noncnim 
proptcrcapriuilegia,  quae  in  corporciuris 
contmcntur,  fublata  ccnCcti, Ldecurtonihw, 
C.de  (ilentiariu. 

Lex,Creditori  /. 

S  V  M  M  A  R  I  A. 

1  Xibilt-mnaturaU  tHquam  cogcncrc  quedqucdtf- 

foluuquotoUtgatumefi. 

2  ?cr  felutieuem  dcbiti  ebltgdttenem  tpfe  iurt  telli. 
z    Paclum  duntaxat  remifitonu  txttpttonem partrt. 

4   Cui  tLtmutatlunem,ttdtm  multe  magit  tributmm 
txctptiontm. 

j    Aduocati  in finoulii  caufu  vltra  ctutum  dureet  acd* 
ptrtnonpoffunt. 

Vamvis  naturali  xquitati 
conucniat ,  pa&a  conuenta 
feruari,  &  hinc  infcrendum 
,  viderecur,illum,  qui  cum  ad- 
ucrfario  conuenic,  ne  quidquam  a  (c  ex  pe- 
cuniamutuo  acccpta  pecercc ,  raaximc  io- 
•  ftacauflacomprehcnfa,  ipfo  iure  liberari, 


camen,quod  nihittam  nacurale  f  fit,  quam 1 
eodem  quidq;  modo  folui ,  quo  colligacum 
eftrideorcfcribiclmpcraror.vrexlegisfor- 
macolligereeft/cilicec,  Dcmagoram  iptfb 
iurc  pro  illa  parre,qua  hcrcs  loluic ,  f  ipfo  * 
iurcliberarum;proaliaveroipfij~cxccpcio-  3 
ncmdari  quafcdefendercpofiiMicqjadco 
bbcincre,vc  cciam  fi  folucura  fic  ex  ignoran- 
tia,rcpecerc  poftlc  condi&ione  indebici,  L 
qutexJequutionem,ff.  de  conditl.indeb.^  iuxta  4 
rcgulam,cui  damus,  /.  inuitm,i$f.  §.  i.ff.de^i 
reguljur.  quodcamcn  f  accipimus  in  licica  S 
quantitate  viquc  ad  cencum  aurcos,  laffjde 
extrxoonit.  G.ficuicautum. 

■  •  —  —  *  1     w  C  .  r  w  m  .  y     r  w  W  ww  w  *■  "  wwwrw* 

Lex  pafta.  6. 

S  V  M  M  A  B.  I  A. 

I 

i    Tacla  ccntra  Ugtt  &  tonjlttutiontf  nullim  tfft  mo~ 
mtnti. 

a    Legei  illa  paaaprobihtnt  qud  contrapublicam  vtUi- 
tattm  funt. 

3  VdTtdi 

+    ContTd  publttdM  vttlitdttm^ 

quodfit  (ontra  m  publtcum'. 
t    Qttd  iurdjintpubluaauaoritdtt  &  ttilitdtt} 
6    In  quibm  Cdufupdcld  vittitur,  quaprinopaUttrfa- 

uortmpriuaupcrfonacontinguntJtdptr  quandt 

conr- 


7    Anhic pdSd  turtturando  conftrmart  poptntl 
S    Ltgti  ttidm  pd^a  fduort  perfona  prohtbtrt  foltnt. 
quamuu  publtca  vttlttdt  ntqutprinctpdlittr ,  ntq^ 
ptr  quandam  conftqucntiam  tnttrttddttvt  tn  SC. 
Vtllttdn. 

9    Wec  paBa  iurtiurando  confrmdri  pofft. 

i  o  Ltgci  tttam  pa^a  probtbent  propttr  varuu  i 

vttlitatetyVt  intranfdaiontdtdlimtntu. 

ii  An  buiufmodt pdcltonti facramcnti 

mari  poftnt} 
u  Difhn3toduaoru. 

1 3  Conutntionts  mttrdum prohibtntur  tn  odium  tim  cu 
quo  (ontraaumta,vt  in  SCMactden. 

i+  mitifmodipaaitnttturtiurande  fubntxat  ftt 
ddt  tfft:pofft  tamtnabfoluttonem  i  i 
ptti. 

ts  Pd^d,  qud  detrahunt  dliqutd  forntd  vd  fol 

lcgu,nuUm  tffc  momtnti. 
i6  Huiufmodt  pacUctmnt  turtittra 

mari. 
ty  Sirdtiontmdttrid  k 

fuffragaripottft. 
il  Pd^d  (ontrdbonoimortsnuUmtfftmomenti. 

19  An  butufmodt  pldtitd  religionu  AuUorttate  fulcwi 

qutant} 

20  Diftinaioquerunddminterbenotmeradeiurecduo- 

nite&iurtctuUt. 
X I  Omnia  pa^a,  qua  tnducunt  altquem  ad  ptccttndurn, 

gtneraltterprobibita  videri. 
xl  Morts  beni  ex  iure  naturali  tonftituendi funt. 
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rtxundiammftraminiUa  condttiene  fcrtud*  conucntis,  harc  enim  vrilitate  priuata  funt 

nonndeamurpoffcprtflare  publicum  tamcn  commodum  pcr  auan! 

*4  Iuramentumdenonadibtrandoaddocloratmrradu,  rum       r          I  W*""1VUU"1  pcr  quan- 

reldcom.tundoM^^damopere^noobp^  d^con  cquCn«amconccrnunt////^/. 

^rnr  iuranttm.  matrtm.  1  n  cadcm  caufla  rcccnicri  poflunt 

jj  Pacta,<,a*connaleps,b<mosntans,cfftitutionesfunt  contra&us  &  alicnationcs  rcrum  pupilla- 

nefolum  nullam  ctutlem  obltgattontm,fed m na-  ^tn,t.puptttumffdereguLiurJ.ebiigartJp prin. 

turalem  tjutdtm  contrabunt.  &  §.r.dcaucior.pra(t.  in  his  quoqueconucn- 

x6  DecUratto  cma  bocpronunttatum.  tioncs  intcrpofica:  nullius  momcti  cenfen- 

^r\i,vtlegtbtssfupracommemeratis,BarteL 

AlcIcx  laciflime  patct.  Prxci-  dJ.paclum,  num.7.Ca(lrenfnum.2.Aiberic.nu.r. 

puos  cnim  cafus,ex  quib.pafta  Angei.num.t.  Batd.tnt.penu/thect1tMum.4i.Futi 

I  viciecur  complcCtitut ,  mmiru  goftbtd.num.c.  CornemnumJ.  verftculo  quinte 

idBOA  Jipaaafinccontratlcges,x'//.  jatltt.  Scdquxftioniseft.tanhuiuraiodipa- 

/u»uus,Si.ffdepac7is,  Lnondubtum.fupra  de  ieg.  <fta  ialtem  iucamcnco  confirmari  poflinc>  ' 

coni\ix\xxiox\csJjubemus,/upr.defacrofeccU/.L  Ec  indubicaci iutis  cft,  illa, qux  autcoricacc 

r.infr.ncliceat potcntJ.unfr.de  interdtcl.boxxos  fcvcilicacc  publica  func,cx  iuteiurando  non 

moxcs  Jfin.hoctit.  Scicndum  cnim  eft.legcs  conualefcerc,cumiu(iutandum  non  fitini 

variiscxcauflis  pafta  prohibere.  Primo,q,  quitatis  vinculum,  autpcccandioccafione" 

a  finccontravtilitatempublicara.t  veluti  li  pra-bcrcnondcbeat,^.^^,^.^./^. 

auis  pado  fefc  adftrinxcrit  ad  facinus  aliq,  /*r4».nequc  ctiam  in  prcjudicium  alicnum 

dcC\gnznd\xm,LJiptagti,r2sffaeverb.ootig  l.ji  cap.adaudienttam, autiutis  publici  redunda- 

a  reo,§.pen.ff.dcfideiuffxap.  r.  de  bomtctd.n,  6.  ii  rc  poflic,  cap.  inteUeclo,  eod.  tit.  fccundo  vcro 

coniunganturcuml  ita vulucratusM.ff.ad L  cafu,non  inficiamut  huiufmodi  paeta  fcr 

Aqutlitem l.Jtquisferuumff.deinterreg.tn iur.  uandaefle.vtconftatcx  c.cum continvat  ex'~ 

jfactendJ.benafidcsffdepefithiqviod  fcil.expe-  tra,  deiureiur.  tjr  authent.facramenta  pubnum 

diatrcipubl.  nc  crimina  mancantimpuni-  injra.fi aducrfus  venditionem,  modo  minor 

ta,quodqimagnaratiofuadcac,vccadcco-  viginciquinqueannispubes  fit,  aut  proxi- 

crc  :antur,vt  icil.ipfius  audacia    improbi-  mus  pubercate,  vt  ojlendunt  ibidem  nojtrt  do- 

tas  rcfrenetur  t.eperis,tn/r.dcp<rnatixcm vta-  Ueres, quorum fcntentiam  Corneus  num.j. 

lii  a  tacinorc  dcxcxxc*x\x\\x,l.capitaltum,§.fin.  communcm  tcl\zxnx,Didac.CouarrJnrepettt. 

jf.eed.ttt.  vc  cuca  inccr  malos  poffit  eflc  i  nno-  c.quamuistdcrefcript.tn  tffecunda parte  §.t.num. 

ccnx\a,cap.t.di/1.4.  quodnimirum  vigorpu-  tt.&feq. 

bhcxdilciplinxhxcomniaexpofcat, Lttci-  Tcrcio  lcgcs  noftrx  prohibcnctpatta  8 

tatio,§.quodt/ttcite,ffdepubtican.  Concravci-  cciam  fauorcperionx.quamuis  publicav- 

^licaccmtpublicamquoqicflcincclligimus,  tilitas,ncque  principalircr,ncq;pcr  quan- 

quodcontra  luspublicumcft.quodvfibus  dam  con(cquenciam,vcinrcliquis,  vidca- 

totius  populi  dcftinatu  ex  tali  conuetionc  tur  interccdere.  Exemplum  dari  poteft  in 

\xd\oott\xJ.iuspublicumff.depaclM ndeopc-  SC.  Vclleiano,quomulicrprohibccur|fidc- 

risnouinuntiatio  dcrc  adcauflampublica  iuflionis  cauflam  in  fc  fufciperc.  Idcm  dc 

pcrtincntc  rcmicci  no  noxci\J.7.§.jipactfcar,  prodigo,  vcl  eo ,  cui  bonis  intcrdittum  eft, 

i  ffdcpactu.  Sunc  enimt huiufmodi  iura,  vt  dici poteft,/.*r  cui.6.ff.deverb.ebligat.Ll*lia- 

tradtt  AlbcrJndJ iuspubttcuff depalt.  n.t. Bart.  nus,ffde  curat.furio/.  In  his  camen  &  fimil^ 

n.2  Batdjt.r.  Ang.n.r. qui camen  paullo  alicer  bus  iurciurando  fubueniri  f  huic  diflicul-  9 

diftinguuncfcparanccsiusnacuraleaciuiii:  tati  potcft,vcconftaccxcap.«rw  contingat> 

IL  ciuilc  rurfum in  publicum  &  priuatum.  & cap. refcripto.  extra.de  iureiur.  ejr  d.  autkent. 

Caftrenfjt.r.AtciatMc  n.re.laf.nu.  r.  publica  &  Jacramenta  impuberum.  idq;  confirmant  Bat - 

au&otitatc  &  vtilicacc.  col.  in  L/iquis  preeo.u ff.de fidetu/J.  Fetin.  in  cap. 

Sccundo, pacta  au&oricatc lcgis  vitian-  ex  reJcripto.extra.de  fideiuff.TiraquettJn  Lfivn* 

6 tur,in  quibufdam  f  cauflis ,  qui  principa-  q uam,  Cdcreuocdenat.in princ. num.t;t.  ^te- 

iitcrfauorc  priuata?  pcribnx  introducta:  xandJntftendum,num.}o.ff.deverb.ebtiz.Ca- 

funt,  fed  pcr quandam  confequcntiam.pu-  JtrenJ.Imol  laJon,Citrtuescymuttiatiiquosreten- 

blicamvtilitatcm  tcfpiciunt,  vt  funt  con-  Jet Dtdac.Ceuarr.in  expticat.cap.quamuis  de M. 

ucntioncs,qux  rci  dotalis  obligationem_,  ilistn  6.ptrt.2.  §.  j.num.  S.  vbi  etiam  hanc 

autalicnationeracontincnt,/.tfw»/4,ijr.^  fcntcntiam  rcccpciorcm  fatctur,  quam- 

luJiatinfrMmvxorMton.Ld€die.ff.depatlu  uispoftca  nonruha  candcm  modcrctur. 
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Sed  an  idcm  probadum  (jc  in  prodigo ,  ma-  res,deiureiur.c4p.Jignjfic4nte,depignir&ntt.vc- 

gis  concrouerfum  cft ,  vr  viderc  liccc  arjud  ro  in l.ftproeoff.  deftdeiuff.n.  10,  cuius  fcnten- 

cundem  Didac./*wU*»i.  //.  qua  dc  re  fcri-  tiam  communem  eilc  proficecur  Corncus 

pfimus  fnn4ftr0fr4tf.deprdjcr1pt.p4rt.}.  tit.de  in 4uth.f4cr4ment4puberum)n.i /.confticuunc, 

JurioJ.prodig.  +  iuramcntum  quidcm  ieruandum  eflc,fed  '4 

Quarto  legcs  nonnunquam  pactioncs  nonconfirmari,qua:interprctatiocoperci- 

10  t^probancpropcervariasciuium  vtilita-  nct,  vt  fciamus,  abfolutionem  peti  poflc, 
ces,vcincranU&ionedealimencis  l.cum  hi,  antcquam  fuerimus  in  mora foluendi ,  vcl 
ffJetr^ttJktfJJe^Umentis,  injr.  eod.  ttt.  in  fide-  rcpetitioni ,  poftquam  folutio  inccrceflir, 
iuflione,qua:racioncdocis  a  marito  cxiga-  impetratatamcnhac  ipfaabfolutioncrs/. 
tatJt.ff.defideiuJfdot.nom.inttAnliAionc dc  t.de  tureiur.ejr  capJebuores, tod.tit.  Quaedefi- 
tcftamcnto  non  cognitis  ipfius  vcrbis/^o»  nitio  in  vfuris  iinc  fcrupulo  proccdit,ncc  rn 
his ff.de tranjatf.  Scd  delibcrationis  eft  non  pacto  legis  commiflorix  rclpueda  vidctur, 

11  cxpcditx,anthuiufmodi  pa&a  faltcm  iura-  <vt  cap.J:gntfic4nte,extr.depignor.  i^Andr.  T/nq. 
mentocorroborentur.  Nosomiflalongio-  de  retratt.conucnt.§ .fin.num.tii.  vbi  multos 

11  ritra&ationctftatuimus,  Alciato  num.12.  auctoresinhancrcm  congcrit  t^Anton.de^j 

aflcaricndum,  qui  pucac  huiufinodi  iura-  F4no  jntr4tf.de ptgnor.p4rt.4.num.4.Guui.P4p. 

mcncum  valerc,  4rgum.  d.c4p.  cum  conting4t.  qustft.6.  Scd non  arquc  cxpcdicum  cft.an  ide 

fcd  conccdcndam  abfolutioncm,  drgu.  cap.  amplccti  dcbeamus  in  S  C.  Maccdoniano 

dcbitores,cumJimiltb.  Quod  fancin  arbitrio  pci  multas  rationcs,quas  lubtilitcrcongcf- 

iudicis  ccclefiaftici  &  fupcriorum  vcrfari  (itDidiC.Comtt.  tnen^r.cap.quamuisjepatf. 

cxiftimo.vt  cxploracis  diligcccr  rci  circum-  num.6.p4rt.2.§.;.num.6.verJ.ego  vcro  drjfictlemt 

ftanciis ,  abfolucioncm  deneget  vcl  concc-  quo  lc&orem  breuicacis  ftudio  rcmicccrc 

dacquod  profecro  cx  pcrfonis  &  cauflis  no  compcllor. 

adco  dirHcile  fucrit  confticuerc.  Si  cnim  in       Quinco  modo,  vires  conucncioni  tab-  it 

cauflaalimcncorum  quis  aduerfarii  cechnis  rogancur,  fi  quid  cx  folcnnicacc  legis  paci- 

circumucncus  fic,  Frtder.de SeniseonfiL  60.  Co-  fcentcs  mutarc  volucrint :  id  cnim  priuacis 

tt4rr.indx4p.qu4muisf4rt.2X4p.fin.num.t2.\c\  nont>ctmittitut,LnemopoteH,^ffJeieg4t.t.l 

idem  cciara  in  ccftamcnto  euencrit,fi  dc  lc-  pr0per4ndumjnfr.de iudictis,  L2.§Jedqut4  vcre- 

gacodifccpcccur,  cuius  nocicia  ad  adueria-  murjnfr.detureiurpropt.c4lum.d4nd.B4rtol.dd. 

rium  non  perucncrac ,  non  alicnum  ab  x-  iuspubitcumyn.2.  Bald.tv princ.Ang.n.t.laf.nu.x. 

quicacciudicis  cflc  ftacuo,  vc  hic  auxilii  fui  B4M.inLpcn.infr.hocttt.n.4.Salyc.n.4.  Futgo/ju 

iuscxpediacabfolucioncmimpercicndo.ln  $.?htlip.Corn.n,8.vcrffaliitquAndotalciui.AU- 

co  autcm,  qui  fidciuflorem  docis  cauila  dc-  X4nd.tn  Lnemopotcftffdeteg4t.t.nnm.i.B4ph4el 

dicidcm non cfle  probandum  puto ,  quod  Cuman.n.6.Ioan.ab Imol.n.j.&c  huiuftnodi  co- 

ex  cali  conucncionc  dceepcus  no  videacur.  craetus  cx  facramcn  to  nullas  vires  accipcrc 

t^ibhas tn cap.cum  conttng4t,extrJe tureiurand.  cradiderunrt  Bzvtol  ini.Jiquupro  co,Jf.dcfo-  16 

in fin.  StUycet.  in  4Uthent.f4cr4ment4  puberum.  kt.n.t}.AngcLibid.&  C4firenf.Abbus  ia  C4p.cum 

Corneus  tbtdem,  Dtdac.  C0U4trru. in  repetit.  cttp.  conting4tynji4.  extrJeiurciur.Alc44t.tbid.  n.tft. 

quamuisje  refcriptin  6.p4rt.2.§^J*,i6.  B4ld.Fclin.Did4c.C0u4rr.in  reletfion.  d.  c.  qu4m- 

Quinto  lex  quandoq;  vecac  conucncio-  uis.p4rt.2.§.6.n.tjtrg.Lnondubium  eit.Jitpr4>de 

neril  in  odium  ipfius ,  cum  quo  conrractus  Iegib.&c4pj/ditigenti,extr4,defor0  competentX- 

13  iriftituitur,vcinSC.Maccdoniano,f  l.i.Jf.  dcmobcincr,firarionc  maccria?conrra£tus 

ddSC.  M4cedon.  in  pacto  legis  commiflbriar,  vitictur,f  veluti  fi  pacrum  inrerpofitum  fit  \j 

in  pignonbus,  ifin.injr4jep4tfispigndr.c4p.fi-  de  re  facra,vel  pubhca,libcra,vcl  fimili.  Lin- 

gnific4ntcjod.tif.  in  magiftratu,  quipendcn-  terftipuUntcmJj.^fkcram.  Upud  Iufanum,  §. 

tcofficiofuocotradus  non  ncceflarios  irl-  Jin4l.ff.de legat.t.  &:gcneraliter  inomnib.illis 

(HtuitJ.iicetff.de contnkemt.HwuCmodi  pa-  rcbus quas  religio  commcrcio  hominu  cx- 

aa  Alciac.  hic  num.  3/.  conccdic,  iurciuran-  cmtmnt,lJu4ireii§finffJecontr4h.emt.lmui- 

do  eonfirmari,  fcdcamcnquoaderTccturrL.  tumintcrcH,ffJevcrb,obligJ.cetcr*ff.dcleg4t.i. 

irrica  eflc  p  ro  nu  n  t  iat,  q  d  o  a  abiblucio  &  hiC  Aiber.indJ.iuspubiicumjnprinc.  B^rt.in  Lftquk 

locum  habeac,  &  deindc  rcs,  tanquam  qua:  pro  eo,  cuius  opinionem  comunem  cflc  pro- 

finc  caufla apud  crcdicorcm  fic,  qodici  pof-  ficcncur  Corncus  in d.authfacramcntu  impm- 

(itj.finff.de conditf.fine cauffnc  rcligio  pccca-  J*rum,n.t6.Cou4rr.inrcletf.J.cap.qu4muis,p4rt. 

tofomcnromprebercvidcatur/r£.c.<&&/#-  2§.6.num.u. 

Eft 
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1$    Eftdeindc&fcxtacaufla,exfquapa£ta    munirincqueant.  Bald.hic  n.i.Atex.n.t.  ta/ott 
infirmentur,  fi  nir  irum contra bonos  mo-  n.2.Purpur.n.S.Aretinjt3.FeUn.cJtUgcntt,coU. 
rcs  fint,quam  Impcratorcs  nominatim  cx  -    deforo compct.^Arthtdtac,c.2.dcpa8.Ub.6.arg.c. 
primcndam  ftatucrunr,quod  latius,quairL»  quaiis,2s.dtfi.eirds.quantoJetureiur.c.i.eed.tti. 
cctera:  patcrct ,  &  vt  intclligcremus ,  talia    m  o.  Vndc  cdoccmur,  nullum  mramentum 
pacla  non  iublift  cre,  iiuc  lcx  nominatim  <j.d    nos  adft  ringcre  ad  illa,  qux  illicita  i  unr,im- 
dc  his  fanxiflet,vtin  pacto  futur^  fiicccilio-    poflibilia,aut  libertaticcclcfi$aduerlantia, 
nis  l.fiipuiatio  hocmod4>conccpta,6t.  itcincon-  itcmcap.nmes/idereg.iur.m4.c^oAdec\^ti 
ucntioncquxmatrimonii  caufl&m  durio-    nullum  iuramcntum  obIigatoriurneifc,c£ 
xcmtedd3it,i.TitiaiiS4ffdevetb.obi.  fiue  file-    contrabonos  mores  fit.  Qoiidautcm  fitcd-;-  * 
tioexmoruinrcgritate&dccoro,fiuecon-    trabonos  mores,non  putoex  defininonc 
traeximprobitatcilludcolligatur,veluti,fi  iuriscanonicUutciuilis.conftituendueifc, 
quis jpmifit,quodnudus  in  rorofaltare  vc-    vtfi  pcccandimatcriamprxbeat/itcontra 
ht,i/eruum,  44  ff  deiniur.  quod  vefte  minus    bonosmorcs  iurc  canonico,  ii  iolura  hone- 
dccora  vtctur, vt  morc  mulicbri  fufum  &    ftatis rationcm  habcat ,  dicatur  conrra  bo- 
columrrac\ct,  capillum  vniucrfum  &  bar-    nos morcs  iurcciuili>  vtifiipuJattohoc  n.odo 
bam  radat.co-.nmerdum  inftar  bruti  publi-    concepta.  63. ff.de verbj>bUg.itemi  eUganteri§.a- 
cc  cum  mcrctrice  habcat ,  primos  fponfe    UumfiJefoSut.matr.vttancludunthtcBaid  n.  t. 
complcxus  adomino  loci.  vcl  quouis  alio  x^AretinM.3,liaman.n.i,Cafircnfin*.t£octnjt.2. 
redi  uar,  Dehisigitur&  fimilib.  quodlpc-  Corn.n.i.Stchard.n.t.Iaf.n.4.AUxjo»f.2t.Ub.3. 
cialttcrcomprchendinon  po;lint,iatisha-    coi.4.<^fretin.confit.74.  Scddcmum^cxiure  z± 
bucrutgenerali  claufula,quid  iuris  cffct  dc-    x\^xi»\i1vtl.condtttottesipff.detond.ittfitt.  vcl- 
JP  finiuiife.Anaurcmthuiu(modiplacitarc-    uti,  fipatrem  non  redemcrit,fiparenribus 
ligionisaucloriratc  fulciriqueant, non  in-    fuis  patronouealimentanon  przftitcrit,ite 
tcmpcftiue  tra&ari  poifct.  Sunt,  qui  in  hac    prarceptis  Decalogi>&  iimilibus>conftituc- 
quxftionc inter  morcs  bonos  iurc ciuili  in-    dum.  Purpur.hicn.io.  Dectustncjnjpr\t/cntta,de 
troduftos,&  cos.qui  iurc  canonico  copro-   frobat.yjtot.AUtat.m  c.cutn  continfrtjxtr  d<_j 
*o  batifunt,fdiftinguant.Excmplicaufla,fiars    iureiur.¥ortuniusdcvUtmofinciurisjUaticKci2.  ■ 
promittat,  fc  vxorcm  fuam  durius  habituru  Dtdac.Couar.inrcUct.d.cquamuis,part.2.wprtn. 
cftc,domopulrurum,filiosfine  iufta  caufia    ».4.  Vndcexiftimarim,pronuntiaiium  Pa- 
exhcrcdaturum,«/?.^«//»/4ir4^*f,^.autpala-    pinianiacutiflimi  &  iuftiti^arquiratijq-,  ftu- 
tium  ducis  aut  principis  fui  amplius  ingrcf-    diofiflimi  Iurifcoliilti  l.fiitusjs .jj.de condjnfi. 
furum  non cfle,c^.  vtntensjOJeiureiur.  harc    ncgligendum*j-non  eflc, illa  fa&a,qua:  lar-  ±a 
&  fimilia ncqj  iurciurando,  ncq,  lcgc , ncqj    dat  pictatcm, cxiftimationem,  vcrecundia 
confuetudine  confirmari  poffe,r./.5r iuretu.    noftram,  in  illa  conditionc  cfle,vteadcm-» 
in6. diuerfam cauifam efle  in  bonis  monb.    hon  videamur  pofle prxftare.  Cohfc&ariu 
vt  iurc  ciuili  ponderantur ,  vcluti  dum  pro-    itaqj  vidctur,  vt  ncc  pcr  religiohe  iuramen- 
hibcntdonationcmintervirum  &vxorcm    ti,inaliamcauflamdcduci  poflint,cum,vt 
conftante  matrimonio,^/  l.t.&2.ffJcdonat<    farpe  diximus,iuramentum  non  debeat  cfle 
tntcr  vir.ejr 1  v^.duminfinuationis  folcnni-    iniquitaris vinculum, quod cum  dcdccore 
tatem  xcquixunt J.donatio,dri.data  jnfr.de  do-    reipubl.callidis  &malitiofis  homin  ibus  an- 
mat.  dum  pa£ta  &  ftipulationcm  ruturae  fuc-    fam  fuppcditet,honcftionbus  &  <lecori  cu- 
ccflionis  improbant,/./fr>*/»//0 hocmodocon-    toidis imponedi.  In quogcnerepencomnii 
€ef tajt.ff.de  verb.obUg.  In  his  enim  &  firailib,    cxempla  cflc  ftatuo,qu$  fupra  propoiui.ex- 
cafibus  iurifiurandi  rcligione  c auflam  con-    ceptis  tribus ,  quat  matunori  diiceprarioni 
uctionis  fuftincre.  Nonracldefiicritinhac    feruaui.  Hisrcfp6det,quodpaftumdcfuc-  • 
opinionum  rcpugnanria,  quid  quis  fccurc   ccflionC  hominis  viuentis  ne  hoc  quidem 
amplecti  poflit  aut dcbeat,dcfiniuiflc.Cum    admimculo  fulciri  poflit,  vt  i.fin.  koc  no/iro 
autc  harc  tiiacxcmplt vltimoanobis  relata    ///.  coniun£ta  cum  l  nondubtum  tH,  codem 
pcculiarcm difccprationem habeant,  eadc    rnodo dicimus matrimonia  pa nali  cou r n- 
ctiam  fiio  loco  rcieruabimus.  lllud  aute  gc-    tione  obftringi  non  dcbere,  i.7tttay  13.:  ffde 
ncralitcr  conftiruendum  videtur,ilb  pac>a,    vtrb.obUgat.  cap.gcmma.extrajcflon/al.  n  c  quc 
1  quxhominesinducatadfpcccarumhcdu    quidquam  fuftragii  iuramcntum  adfcrre 
xxiortaic/ed  ctiam  q  uod  vcnialc  rocant,iru    poflc,  Bart.ind.i.7  ttia,n.u.  Dtdac.  Ccuar.  in  re- 
illacodirionc  vctlari,vt  fccraaacti  rcligionc    kcl.c.auammsjtepaci.  in  OjtartjjnprtncjtJ.df 
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5  Ktmo  alttrt fiipulari  aut  cauert  prebibetutfi  ipfim 

interfit. 

6  Ailto  rti  iudtcata ptr  tradttttnem  tnde  ftcutam  tx- 


fiingui  folet. 

7  Kibilprohibetquomi 

firudmtffepofiit. 

8  Si  crtdim  debitm fucctdat,obltgaiie  antc  ipfi qua- 

fita  exfimguttttr. 
f    Crtditoratltoiitm  btc  mtdo  Ubcfaftatam  tempore 

tradtttonu  tn  tuto  ceUecart  potttt. 
u  Honfolum fi  <\uh  titulo  beredu  alicui futttdit.verum 

etiam  vt  fideicommijfariut  vniuerfalit, 

tonfufiont  exttnguuntut. 
II  Idemiurueflfififcmdebitorifucctdat. 
u  Part  ratient  fi  dtbtter  berts  crtditon 

quofytolluntur. 
1 $  Vtc  definiti*  etiam  e»  cafu  Ittum  babtt  qtto  heres  ex 

fidetcommtjfii  beredttatem  refiituertcogeretur. 
id.  An  tonfnfit  tttam  naturalem  obltgattonem  extin- 

guat': 

15  Ptr  bentfuium  inuentarii  confufio  impediri  ftltt,  & 
quemodo  illud  inttUigendum  fiti 


feq.  Confirmant  hanc  fententiam</.f.»0»^ 
0biigatoriumjcreg.iurj»d.n\i\lumobligiuo- 
nis  vinculum  contraherc  illa,  quac  contra 
honos  morcs  funt:  non  dicit,c*»/r4  bonosmo- 
resturiscanonici,dcmdc  c.t.deiureiurand.in  6. 
qux  omnia  illicita  &  impoflibilia  pa&a  ctia 
lacramentircligionefubnixadamnat,  haec 
autc  illicitacfle  rcs  ipfa  coarguit.  Huc  per- 
tinct,quocLtradidit  Baldus  Ladexcludendttm. 
1,4  «^rf^r^.frft/.+iuramctum  denon  adfpi- 
rado  ad  docloris  grad  um  &  laurcam ,  vcl  de 
omittedo  fimili  laudabili  opcrc,  tan|  con- 
tra  bonos  morcs  non  obftringerciuratcm. 
Purpur.hic  mm.it  Jumma^ingeUca  in  verbJu- 
ramcntum>§.*. 

Hxcdciuramcnto,  confequcns  efle  vi- 
dctur,vt  gencraliter  difpiciamus ,  qua:  in- 
terprctatio  vcrborum  noftrx  lcgis  fit,  quod 
talia  pada  vim  nullam  habcant ,  Saly  c.hic  n. 

§.  Sicliard.»^.  Socin.  n .3.  Purpur. ».  2.  Bart.  u  riradititntm  beredttatu mpignetitnen  viitrtfub- 
t,in  Uum  kxffdefideittffptoi\tci\t\xt,f  nedum  latum. 

ciuilem ,  fcd  ctiam  naturalcm  obligatione  17  Ctnfufio  duntaxatpro  tUapartt  locu  babtt ,  qua  quU 
impcdiiiJxumUxff.defideiuJfitemhoctioa     s     alteri  fuccefitt. 

folLobtinereinprincipali,  fcdetiam  in,    18  Utrsix  foBfiOoquafita  ad  caufam  cenfufienu  ntn 
acceflbrio, vt glojfahicinverbis  contra  mores, 
Bald.n.2. Iafon  tnl.cum teftamento, infr. defidei- 
commiff.Et fanc obferuandum  cft ,  non  cflc 
i.6  ncccflarium  +vt  in  illa,  qux  hac  lege  ex- 

Srimuntur,  omnia  c6mittatur,lcgcm,con- 
itutionem,  bonos  morcs ,  fcd  fmgula ,  vcl 
vnumlcgumrcfpofum.vtfuprarcm  digcf- 

fimus.Scdanimaduertendumcft,hanctra-  ^  Q^fdmisfitacrtditernunqua  m  pofiefiiontfueriti 
ditioncmdcnaturali  obUgationenonpol-  %f  A„aeduorhectafnttiamturtachonumunimvt- 
fe  ad  omnem  cauftam  commodc  applicari,  vidtatut. 

fed  ad  primum  caput  a  nobis  propofitum.    sc  StntentiaiUorum  qui  vtfieresfunt  ettam  txtali  pa- 
Nam  in  fccundo  &  tcrtio  non  xque  illud  cloaclienemdeferrt. 
Jpccdit,vtapparctinSC.Vellciano,vbiex-    *7  Qutdobttntatfttnhtldefelsttione paclutfit  &J>trt- 

ceptionisauxilium  tantummodo  defcrtur. 
itcmin  minoribus ,  quibus  fuccurriturpcr 
reftitutioncm  in  intcgrum,fccundum  di- 
Rin&ioncm  t./icuratorevnjnfdereftitjninteg. 
idem  multomagis  procedit  in  cxceptione 
SC.Maccdon.  Porio  fi  de  forma  aut  matc- 
riatrattctur,rurfum  definitioni  lcgis  locus 


pcrttncnt. 

1 9  lm confufionit  nSptobibtt  que  minut ftipuhtione  vei 
fatto  nobit  confulanm. 

10  Confufa  obligattont  btres  ntbtlemtnm  remediu,cau  - 

1  ttonts  &  deduSientsbabet  fetundum  Baldutn. 
2 1  Dfffitultat  ctrca  tradttiontm  Baldi fupra propoftta  m. 

1 1  Rdttoms  qua  m  confufionit  introduxtffe  vtdcantur. 
ij  lus  dcdufttonum fidctcommtffo  rntuerfali  lecum  ha- 

bct.  , 


dttattm  tradidtrit. 
18  An  crtdttori  rcgrtffm  detur  adpriertm  acluncm ,  dt- 

tt  t  Kj  £  doffi 01" Mfti ^ffff CHfo>&* 


V a m  vi s  certi iuris fit, cx  pa- 
c\o  nudb  nullam  a&ioncm  libt 
aliqucm  aflcrerc  DoficJ.7.fffcd 
cumnuILt ff.de pacJJ  legemj.jicer- 


erit,vt  nullancnaturalisquidem  obligatio    tisannu^hoc  tit.  tamen  ex  difpofitione  prar 


nafcatur. 


Lex  dehitori.?. 


1 
i 

4- 


SvMMARIA. 
5»  ittxta  traditionem  rtipattum  interceffcritjndea- 

citodecernetur. 
ttguratio  cafm  in prtftnit  confittutient. 
CaufitdnVuandi. 

Exqutbmcauf*  aUio  ptafcTtptufrr*  hdtm  ba- 

kitfJ 


lentis+lcgisedoccmurjauudprobandurn-i 1 
efle,  fi  rci  traditio  interccflcrit.  Etcnim  "j"  q,  * 
ccnam  quatitatcm  mutuo  dederat  debito- 
rifijo,  cx  tcftamento  ccflit,  atquehercdi- 
tatcmadiit.  Confuia  itaque  pcrhuiufmo- 
modi  aditioncm  athone,controuerfiam  a 
quodam  fuo  aduerfario,  qui  fe  verum  hc- 
rcdcm  efle  contcnderct,  fuftinuit.  C«m 
huius  certaminis  vi&oria  pcncs  credito* 
-m  eflct  intarucaiencibus  fonafle  non- 

tatWs» 
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nullis,  co res  dcdu&a cft. vt crcditor  aducr-    a&ionibus  quis  inftruchis  ktJLt.ejr2.inf.c0m~ 
iario  hercditatcm  co  pacto  traderct,  vt  tam    m»n.deUgat.t.quottens,jf.deobtig.ejr  att. 
cascctis  crcditonbus,  quam  iibi  rationc  dc-       Ex  cnarratione  noitri  textus  fe  duo  pro- 
bitarquantitans  fatisracercr.  Dubitari  itaq>  nuntiatapotiflimumofterunt.Primu,quod 
poterat ,  an  hutu/medt  cenucntie  atiquidvttti-    h  crcditor  i  u  c ccdat  dcbitori,  *f  obhgauonc  8 
~  tatuadjerrcu  Etcnim,  vt  antcaf  dicttim  eft,    ipfi  quaditam  confundi,  &  pcr  conicqucns 
pactum  nudum  non  folct  proficcrc  ad  a-    eius  perfcquutionem  extingui,  vt  hte  ejri. 
ctionem.Dcindc  repugnat  regula  multis  in    Mutunttinfin.fj.de condtct.  ejr  dcmonftr.  itcml. 
locisinunuata  Lquotuietaji.tfdereg.iur.Lfti-    Ucetjnjr.adUg.taUid.  Sccundo,quodcrcdi- 
puLttotjla,iS.§.atieri,ffdcve>ior.obltgot.Injiit.    torcxpaCtioncfquam  tcmpore  traditio-9 
dctnutil.ftipuL§.alnri  Ljin.  tnjr. eod. ttt.  non_>    nis interpomt,iuris  iui  pcriequutionc  con- 
poifc  qucm  ftipulando  aut  pacifcendo  al-    fufione labcia&ara  inftaurare,Sciurc  a&io- 
ten  cauere.  Tertio,quod  cum  habcat  aftio-    nis  fe  munire  pollit. 
ncm  iudicati  Liudtcatitjf.dereiudU.  hanc  po-       Primum  itaq-,  lcgis  noftrx  refponfum,  a- 
tiusexcrccrcdebeat,  LmtK*r2$.annu, fidei-    liis  deciiionib.  qu&'  ad  eandem  vtilitatcm 
commtjfumjf.de  minor  inintegrumreflit. Con-    tendar, augebimus, &  fubiecTis mod^ ratio- 
trariu  tamcn  in  noftro  tcxtu  ftatuitur.con-    nibus  tandcm  intcr  propria  lepta  compcl- 
uentionisfidcmfcruandamefle,qu£firton    lemus,vtfecundum  dcrinitioncm  flouellse 
prasftctur.creditorcm  poflc  cxpcriri  a&io-    dc  alicnatione  rcrum  ecclc(iafticarum,§.o// 
nccx ftipulatu.fi modopactofubic&aiit.fin    tamen,  parta  fccuntate  nullum  periculum 
minus.adioneprjcfcriptis  vcrbis.  Qiiain  teformidet 

rc  non  eft,quod  nos  torqueant  illa,qux  du-  Principio  igitur  non  df ftinguimus  t  in- 1  o 
bitandi  caufla  fuperius  mota  funt.  Stipula-  ter  heredem  &  fideicommiflanum  vniucr- 
tioncmcnim  a&ionemparcrc,  cxtra  con-  faJcm,cuminilluomncs  a&ioncs  traleanr, 
troucriiam  cft,  Lomncs, infra  ,de  contrahen.  ejr  Li.§JubLta,Jf.adSC.7rtbetl.  &  q,  hcredis  loco 
commit.Jtiput.cjr  Inftit.de  verb.  obligat.m  princ.  hzoe^tm, lpoftuianteft.eod.tttJ.i  jnfr.de  inoffi. 
Liurugcntmmjf.depacl.  Porro  fi  nulla  ftipu-  teftam.Dcc.n.2.Iaj.n  1 Vurpur.n.ty.Stchardjtj. 
latiointcrceflcrit ,  intclligimus  a£rioncm_.  Angjnl.deducfajf.adSC. T rebetl  Secundo  icc 

4  prarfcriptis  vcrbis  t  cx  co  fonte  deccrni,  q<  ctiam  transfcrri  poteft ad  cauflam  f  fiici,  /.  1 1 
hic  res  intcrudhcrir,/.»4/*rtf/r/CT*,  §,  1,  jf.dcs  Vraniiu.ffdefideiujJor.lferue.§.  antcpcn.ff.de tig. 
pra fcript.  verb.  tradita  cnim  hcreditas  eft,  f.Ldebttort, tnfr.de  lonudamn.Deo.n.i.Purpu. 
quam  vt  fuam  crcditor  ex  au&oritatc  fcrt-  hicn.t$.  Tertio  proccdit  ctiam  noftra  regu- 
tcntixobtincbat;  Pada  in  traditionibus  laincdntrariocafu,quandodcbitort  iuc- 
intcrpolitaaclionem  tribucrefolent /./($«»»  ced\tcxed\toiiJ.Sttchum,{.editio,jf.dejoiut  ejr 
hjit.Ltntradttionibiu \4$ '.jf.depaciu.  Sctupu-  ibid.Bart.n.j.  Mbertc.inpriht.Salyc n  4.  Quar- 
lus  fecundo  locoillatus  facile  fubmouebi-    tolocumhabctharcdcfinitioctia  t  uMoca-  /5 

j  tur,fii  mcmincrimus.non  prohibcri  qucm    fu,quo  creditor  fuccedens  ex  fideicomiflb 
alicui  cauerc  pcr  ftipulationcm ,  aut  aliam    tcftituere  hercditatem  deberet,  /  dcdu&ajf. 
conucntioncm,modovtipfiusintcrfir//?/-  sdSC.Trcbcll.ejrtbidiBart.inprinc.CaJlrenf.n.2. 
putatio  tfta,3S.$  fiftipuUr  atit jf.de verb.  obtigat.    i^Ang.n.i.lm6lji.i.K^tix.n.2.ejr  Deciiuhicn.4, 
Ex  difficultatc  tertio  loco  excitata  nos  ra-  acccditdcfinitiolegis/«,^/»,J^.^/.*f,^«^. 

6  cilcexpedicmus,*f  fiperpendcrc  vclimus,  o///»<//^.vbiilludincon6rcfpuitur,cuitan- 
quod  poft  rcm  iudicatam  traditionc  fc-    quaindignohereditasaufi.rrur.Sunr,f  qui  14 
quuca  hniufmodi a&io cxftincta ccn fcatur*    quintoornado  noftram  in(pec"h'oncm,  illa 
LpefuUt.§.fi^.ff.deacquir.velamit.peffeff.gUjfa  in    tanti  efFc&us  efle  pronuntiar .  vr  nedum  ci- 
LPompontw  §.fed<jr •ujf.de procurat.  K^itiiatm    uilcm,  icd  &  naturalc  or  ligadoncm  huiufl 
htc  n.t.  y^Atixand.nj.post  Petr.Cynum,  Francif.   modi  confufio  perimar,  fumto  argumento 
T/^r/w^/wc^^/.quamuis  mc  nort  prxtercat    a  ipeciali  ex  Uebitor.jfjidSC.TrebcU.  qua-  co- 
diflcntircBaldumA/>,item  Purpuratum  n*  fia^ratiofuartilitarcphcrepoflctinioro.q, 
46. cxiftimantes,erTe&umillum,quodecIa-    cortfcienrixvocant:  Et  fanccx  piumticme 
ratur  aliquis  efle  heres  vcl  dominus  /.  ex  dt-    iuris  ciuilis,rton  dubitamus  &  hanc  fublara 
uerfo,§.r. ff.de reivtndkat.  tradita pofleflione    vidCti,iecusautinforoconfcicnria:,vbi  rci 
nihilominus  mancre.quorefcrrietiapoflit    Veritasfpeclanda  eft  &  quid  adcundohe- 
Lfta  te.§. t. ff.de exccpt.rci  md.  Scd  rcfponderi    reditatcm  quis  damni  vcl  comodi  fenicrit# 

7  potcrit,  f  nihil jphibcrc,  quo  nunus  plurib.    vtoftcnctii  hntito Purpurat.  num. ti.  Didac.  c*- 
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marru.  cxtra.de  teflamen.cap.  t.  mmero  20. 

Hacccnus  occupan  fuimus  m  locuplcca- 
da  pcrfenci  definicione,  rcliquum  eft,  vr  de 
iy  cius  dcclaracionibus  Joquamur,"f-qua  m  rc 
principio  fcfc  oftcrt  bcncficiuminuencacij, 

1. fin.  §Jin  vcrojnfr.de  lur.deltb.  fed  an  hoc  mo- 
do  conrufio  impcdiatur.non  bcnc  intcr  no- 
ftrosinccrprccescoucnic  Eccnimglofla  in 
vcrb.confufa;  Bald.n.4.  Odofr.n.2.Corn.n.j.  lio- 
man.n.7  ,Stchard.n.4.Caflrcnf.n.$.  Vurpur.  n.  u- 
cxiftimant,hoc  modoconfufioncm  intcr- 
pcllari.  DiflcnciuncvcroCynus»./.itor/.»./. 
S.4lycet.n.2.Dcciwnu.i$.AUx.n.4.c[\xi.z\iQLotcs 
funt,  aclionem  quidcm  conrundi  quoad 
iubftatiam,licct  eiuseftc&us  confcruetuc 
&c  inhancfentcnciamcommunicer  omncs 
conuenirc  Purpurac».  31.  contcndit,vtan- 
cc  lllum  ctiam  aflcruir  Roman.  n.j.  Nos  au- 
tcm  prxfcntcm  quxftioncm  canquam  al- 
tioris  indaginis  in  fuum  locu  reiicimus,ma- 
ximc  q,  ad  modcrationem  noftrx  Iegis  non 
multum  rcfcrat,hoc  vel  lllomodo  conru- 
fioms  incommodis  occurratur. 

Sccundadeclaratio  (ccundum  Alcxan- 
drum  hicn.7.  Bart.  l.debitorff.ad  SC.Trebell.  n. 

2.  Imol.».j.Caftrcn£».,\cft,quodpcrhanc 
16  confufionem  obligatio  pignoris  f  non  vi- 

dcatur  fublata,  idq;  arg.  /.  d< bitor  sp.ff.ad  SC. 
Trebell.  &  quamuis  Purpuratus  illaui  inutilc 
cxiftimct,quod,vt  ait,duorum  alterum  co- 
ftituere  debcamus,quod  crcditor  idcmque 
hcres  fundum pignori datu  pollidcat,  quo 
cafu abfurdum  cl I e r  fi  cotra  fe cxperiri vcl- 
lct,vc  lut  non  pollideac,&  hoc  calu  cxpedi- 
re,vtpotius  rci  vindicatione  inftituat,  qua 
hypothccariam,quxexcullionem,jr.y*'^»f- 
quc.noucll  defidciuJJixcc^iixdX :  tamcn  nihil  de 
prxlcnti  dcclaratione  mutandum  puto,  q, 
animaducriio  non  ocs  cafus  complcctatur, 
&  impugnct  vtilitatcd.l.  dcbitor,fo.ff.adSC. 
T rebell.  confidcratam,quod  dcniq;  aliquan- 
domcliusfithypothecariaactionein^ppo- 
fuiflc,quam  vindicationis ,  cum  tanta  diifi- 
culcas  in  probado  dominio  vcrfccur,dcqua 
rc  diflcrimus  intx J.cum  retydeproba.  Eandem 
racioncm,quod  fcil-adtio  in  rem  no  cam  ta- 
cilc  collatur,fccuti  Alexand.A/f  ».*.Socin.». 
i .  Dcc.  »7.  poft  Baldu  &  Salyc.  in  hanc  rcm 
laudatos  conftituunt,  lcgcm  noftramin  rci 
vindicacione  non  proccderc.  Primo,quod 
poflcilio,  nifi  apprehcnfa,  pcr  aditioncm.» 
licredicacis  no  c\\ixxikt\ix,l.22.ff.deacquir.  vet 
omitt.  Deindc,quodctiama  poflidentcce- 
di  poflir,fecundum  ca,qux  cradic  glofla  Ifi. 
injr.dchered.acl. 


cniiadLib.ILCod 

Terciadcclaracio  minusfnegotii  habi-  V 
turacft.filcgemnoftram  inrelligedam  pro 
illaparccqua  quis  alccri  fucccflic:  vndc  fi  in 
fblidumhcrcsticagnofcec  onus  fuumjfin-, 
auccm  pro  parcc  pro  modo  ipfius  a&io  dun- 
caxac  pcrimetur,/.&tf,/*.  inf  adleg.lakidJ.fi 
abeo,tnfrJenegot.gcfiJ.cum a  matre,dcrei vtnd. 
hercs  enim  no  rcpnefcncac  dctun&um,  nifi 
pro  ca  partcquahcrcs  eSigloff.tn  Lz.  dc  hc- 
red.att. 

Quartadcclaratio cft, quod harc  f  con- 
fufio  duncaxac  adillas  obligacioncs  refera- 
tur,  qua:  compcrcbac  illo  ccmpore,  quo  hc- 
rcdicas  ccrncbacur.  Nafiex  poftfactoquo- 
dam  dcfcrri  ccepcrinc,  ad  hanc  cauflam  no 
pcrcinebunc,  quod  qualicas  vcrbo  adiccta 
fecundum  ipfius  dcccrminarioncm  exau- 
diacur Jtndcliclit  ,4.  §fiextranem,ff.dcmxal. 
att.Angcl.confil.ii.  Purpur.hicn  ^r. 

Quincadeclaracio  ficqux  pctiturcxno- 
ftra  lcgc,  q,  quamuis  adicipne  confiindacur 
hcrcdicas.fcamcn  fibihcrcs  confulcrc  pof- 19 
ficftipulauoneaucpafto:  cexcusnoftri  vcr- 

bacuidcncerdcmonftranc&notarunthoc 
loco  glofla  &  omncs  plcne  doccores. 

E  ft  dcindc  &:  fcxca  dcclaracio  /.  2.§./in  ff. 
dehered.ry-aci.vend.  dc  qua  Odotx.hicnum.2. 
Albcx.num.r.  Habctdcindc  &aliaremedia, 
quibus  rcm  fuam  in  tuto  collocarc  poflit,  vt 
kiLffccunduni  dcfinition  cfn  /.  debttor,$Q.ff.  1 0 
adSC.Trebellian.  pctcrcpoflit,  vt  fibi  cauca- 
tur,  vcl  vt  inipla  exfcquutionc,q,iibi  dc- 
bctur,dcducar,4r^«.  l.fidebitor.  12. d  contrari» 
fenJuff.adl.Talc.  quas  legcs  adhuc  cciam  nuU 
loinucncario  confeclo  locum  haberc.cra- 
didcrunchocloci  Bartho!Socin.».#.Rom. 
*»/».Caftrcnl,»./0.  Iaf n.f.  $c  ica  quoq;  incel- 
ligipoflcvidcnturBald.»*»/  4.0-5.  AlexatK 
num.41.  quamuisdeillo  loquancur,  qui  in- 
ucncarium  confecic,  camcn  gcncraliccr  id 
proriccrividcncur.vc  cundcm  Baldum  in- 
cell  iguncRoraan.Caftren  itcm  Dccius.qui 
di&a  ipfius  canquam  fintrularia  cxcollunr. 
Cxcerum  fi  rcm  adamuflim  rcuocarc  vcli- 
mus,f  facis pcriculofa  illa  cradicio  dcprc-  tf 
hcndccuc  Primo,  quod  nulla  fic  caufla, 
quarc  crcdicor  fucccdcns  plus  prxrogariuc. 
habcat,  quam  alii  creditorcs :  dcindc,  quod 
cum  duarfint  rationcs,  quxius  confulionis 
induxiflTc  vidcanrucfquod  vnus  &idem^  t% 
crcdicer  &  dcbitor  rarionc  vnius  quanti- 
tatis  cflc  ncqueat  /.  /  vxor,  infra,  dc  bon, 
auiJ.iudic.poJJ.  I.  heres,  21.  ff.  dcfideiuf.  Al- 
tcra,  quod  adcundo  hcreditatcm  fcipfum 
.ompcafaflc  incclligatur,  l.  qhx  doiis,  ff.  . 

foiut. 
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Jclut.mdtrim.  eaquc  ratio  inrc  nouuTimo  ita  il rcn  Cnum. f.  Fulgo£»«w».a.Corneus  num.f. 

confirmata  fit,  vt  hcrcs  inuentarium  noru  verf.j.  cafu,  DonclU*»r.#.  cxiftimanr,  ctiam 

coticicns  rcs  hcrcditarias  intcrucrtiflc  crc-  pa&um  hoc  cafu  fufficerc,  quod  nullum  no 

datur,quominushcteditas  folucndo  cflet  intelligatur,exquocontractuiinhxrear,fi- 

t.fin.  §.ctJipr*fatam,tnfr.detur.dcUb.noueu'j.U  Ue  donationisj  n/j7creditatem,ff.  de  domtto- 

ii  non  f eccrint,  non  videatur  audiendus  cf-  nibu6d.legemdnfr.eo.titi  fiuc  altcrius,  argum.  /. 

ie,  etiam  ii  de legatis  &  fidcicommiflis  par-  2. tnfr.de pattUinteremt  ejrvendit.  Sin  autcm 

ticularibus  quiddeducere  velit,  fedadibli-  is ,  qui  rclata  caufla  vi&orix  rcm  apud  ad- 

di  preftationem  compcllendus,quam  diffi-  ueriaf  ium  relinquit,nihilfde  folutionc  pa-  xp 

cultatcm  hoc  loco  n.o.  prxfcnticns  Bat  tho.  ccus  fir,  poilc  illum  hoC  cafu  priftinam  acii- 

Socinus  conftituittalcmdo&rinamita  de-  onemcxcrccrc,&>itaadueriarium  ad  folu- 

mumproccdcrc,ficonftct  dc  viribus  fub-  tioncmcompelIcre,rraditglofla&V'!/2»». 

ftannx  ipfius  teftatoris  cx  confcUionc  crc-  $.  Dccius num.2j.  Alciatusnumj.^lexand.nu. 

ditorum  &:  legatariorum,quod  &  lpfum  vi  -  to.  Vurpurnt.num.40.  qut  hanc  fentcntia  cum 

dentur fcnfillc  hXcxxtiddnrubr.de acquir.  vei  aliis  rclatis  fcquedo  ctebriorem  profitctur. 

omittJicred.num.$.VranctJc.K_sirctin. nuA.  Baid.  Quamuis cnim prior  a&io  exftin&a videa- 

i9lfiUumc1uemhabentem-itnfr.famil.erc1Jc.num.  tur  tjnomntb.jf/dcfolut.  f  tamen  in  fubfidiu  2.8 

37.  Didac.Couar.incap.  t.num.to.extra,deteJiam.  illi  regreiTum  dan,  /2.  §.fina/ ff.de  hered.  & 

*J  tamcninfidcicommiflbtvniuctfaliidem^  «#.ScdBart.AngcLBald.  Cot n.  gIoflam,du 

Socinus,  itcm  Sichardus  htcnum.  2.  Cornc  dicit,a&ionc  fibi  ptius  copctentcpcr  fc.ac- 

num.4  ius  dcdu&onis,  dc  quoinLinim-  cipiutdeachoncinfa&u,qcxfententiana- 

item  /.  irritum.  infra,  adleg.  Va/eidiamt  fcitur,qux  intcrpretatio  non  poflit  abfurda 

i.cohcrcdi  §.fiU*,JJ.  dc  vulgar.  & pupill.fub-  videri,cum,vtmc>um,altiopriorperemra, 

adhuc  faluam  cflc  contendunt.  non  facilc  rcfufcitetur/aww  res,§.arcam Jf.de 

Hxc  de  pa&o  interpofiro ,  vel  quod  fo-  frlut.  idntcrpromittentem ,  §  facram.ff.de  verb. 

terponi in ipiatraditioncpotuit.  Sedfinga-  obUgat.  &  xquitas  & circumftantix  ncgotii 

i4mus,creditorcm"J"in  pofleifione  nonfuif-  hocillocafunonvideanturfuadere,cuma- 

ic,  fed  cum  obtinuiflet  iudicio,ccfliflc  hc-  liud  adminiculum  quis,  quo  vtatur,habcat, 

rcditatate.taliconucntionc  vclnon  intcr-  quo  quis  adobiequium  poflit  vrgcri.  Sic-. 

ccdente,  &  quxri  quid  iuris.  Hxc  contro-  .  nim  ipfc  de  fpontanca  dimiflionc  excipiar* " 

uerfia  in  noftro  tcxtu  non  mouetur,  fed  a  rcplicareactor  poteritdc  fide  &  naturahe- 

glofla  &  noftris  interprcribus.  Vt  igitur  rcm  rcditatis  non  fcruata ,  quz  nedum  comoda 

intricatam  diftinchone  cxpcdiamuj,ftatui-  (edSc  incomoda  adfcrre  folcat  i.fin.ffJepet. 

mus  priori  cafu ,  cum  pactum  de  foluendo  hcrcd. /Jiquitferuum^um  i JeqJf.dc teg.i.U 2. & 

xrc alieno interpofitum eft,illum  poflc  cx-  ff.de bonor.pojfi  Vriot autem  fententia  fccun- 

pcriri  a&ionc  rci  iudicatxi  &  fi  per  cxce-  dum  Baldum  eo  cafu  tolerari  poiTet,  quo 

ptioncm  fcdcfcrtdcrc velit,  eandem  crcdi-  poifcflbr  fc  adhuc  hcredcro  conrenderet» 

tor  pcr  replicationcm clidct»  itagUJfa  htc  in  argumJfin.fupr.  de fet.hered.  dcinde  admitti 

vcrb.cxjlifu/atu,BartJtum.$.Ba/d.n...Cjnusn.  poflct,ih  fecundomembro,quxac}ionem 

2.Salycjnum.6p.Corneusnum.<i.^yingel.num.t.  prxfcripris  vcrbis  ex  tacita  conucntione 

Koman.nupt14.Atbcruu.s1nfint.Dcctu4num.2i.  defcrri  colligit  d.lJcgem,infr.dedon.ttcml.he-  v 

lafon num.6.Akiatuinum.7*Purpur,nu.4i.ybi  rtdttattm,/].eod.ttt.  cjuamuis  enim  ex  padto, 

hanc  fententiam  communem  renuntiat .  quoties  res  apud  alium  eft,no  poflimus  no- 

Scd  hoc  fccundumAlcXand.»*»r.?.Baldura  bis  a&ionem  promittere,  /r«m froponas^  zt. 

num.4>  Komzn.num.tj.Salycnum.tj.  inrelli-  hoctit. tamcn  aliud  cft,  fi  hoftra  voluntatc a- 

•   gcndumcfttfifimpliciterresapud  aduerfa-  pudeundemfubcertislcgibusrelinquatur, 

15  riumdimiflafit.f  quodfi  vcroper  modum  /Jifro fundadnfr.de  tranjactton, 

acceptilationis rcs explicctur, runc etianu  Declaranttamen  Alcxand.  >:um.  10.  Al- 

actionem  przfcriptis  verbis  defcrendam, /.  ciat.  num.t.  Purpurat.  num.4  2.  hanc  doftri^ 

expUcttojnfr.derer.permut.dequ* refupral.r.a^  ham  noh  proccderc,  fi  ex  caufla  donatio- 

hacc  loca  traditioniscedant,  vt inl.fi mu/iert  his,  vcl  fimili  cOntra&u,  rcs  apud  alium  di-  1 

ff.decondicJxauffadat.uuff.ndnJequut./Jifpon-  mittetur, tunc  chim  a&ionem  prxfcriptis 

JaUbusjS.  § fin.ff.de  tur.  dot.  § .interdum.tnfiit.  Verbis  dcCernendam  cflc,  argumcn.did.tJ3e* 

dererum  diutftone  &  acqutrendo  earum  dcminio.  teditatem,fi'dedonat.(^Llegemdnfr.eodemtitul. 

x^Cxtcrumf  Cynus  num.i.  Alb.  infine.  Cju  Quodadalios crcditoresartinct,gloflaeJci- 

Cc  } 
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ftimac,a£tioneccfracuvridebcrc,&quam-  anrcadiximus,xqualitatera,qua:nofolurn 

uis  Bartolus  hicnum.s .  Baldus  num.io.  Ange-  cx  pccunia,fcd  cx  Gmnib.circuftantiis  con- 

\uuircaJ!»em,g\o(\x  cauflam  aflercrc  nitan-  fticui  dcbccq,  non  tantum  obtinct  in  focie- 

tur ,  tamen  id  illos  diffidencer  faccrc  ani-  tatc  cxprefla,vcrum  etiam  tacita>  §  tUud,ln- 

maduct timus,  quod  is,  qui  fenccnciam  ob-  ftitMfouet.CornMb.2xonf.2j5.vifocUgantiton. 

tinuit,  hcr cs  intclligatur,  argum.  I.  ex  dtuer/o,  ftlto  Dn.Francifcini.Bart.l.ijnfr.profoc.q  tux^f* 

§.t.ff.dcrci  vind.  &  non  contra  cum  poflcf-  UxMb.2.conftl.99.habitafupercontentis.^inoel. 

forcm  aut  cmtorem  heredicacis  talcs  a&io-  ^retin.in  §.jin.lnj}it.dtfocict.vbi  proponunc 

ncs  competant:  iz.hoc  ttt.  &  1.2.  infra,  de  he-  cxcmplum  in  duobus  fratribus.quoru  vnus 

red.ejracl.  vendit.  Hinc  alii,  vt  Albericus  circa  in  prouehcnda  focictatc  plutopcrar  &  ma- 

finem.bulgoftuscircafinem,  Cynm  nu.z.  Corneus  ioreminduftriamcontuiiflct.Ratio  ergo  c- 

num.<.Roman.num.ta.Salycet.num.7.Decittsm.  ius  vidcturpcti  pofie  cx  /.  Afutius,&l.fi  non 

2j.  lafon num.O.  x^flctatusnum.t.  Purpur.  num.  juerintff.projocio.o^nimu inarquaiicas  ftan-  * 

S4  conftituuntillumcx  aftionc  in  tadurrL,  quamleoninaicmpcr fufpe&aficquodquc 

cx  fcntcntia  co compcllcre  poflc  pofleflb.  focietas ipfatanquam fratcrnitas  fchabcat. 

rem,  ita  vt  cxceptioncm  ipfius,  mox  dc  do-  l.verumffxodtit.  Sc  in  pari  caufla  congruen- 

lo  rcplicando  elidat.  Addunt  tamcn  Bal-  tcm  quoq;  diftributioncm (mdczt.AUxMb. 

dus,Salycctus,  Alexadcr,  polfc  illum  actio-  zxomf:ist.incauffaverttntecorampotejlate,col.j\ 

nc  ceflaillo cafu vti.quo  altcr  fe  adhuc  hc-  Jtoman.conftl.iosjnquartodub.  AbbasUbA.conf. 

rcdemefleprxtcndcrct,aliasnon:  vc&  fu-  77.  Purpur.hicn.14.itemn.1S.  ideapudthco^ 

pra  diccurn  cft.  logos  rcccptu  cflc  arfirmat :  fcquutus  fum- 

T       r     r     1    o  mAmkngc\iciminverb./ocietas,§.4.(^sjtem 

L,eXtJtpafCCnast,3.  SocinMb.z.confiUs^rafentuconfultatimusn^ 

uefiigatio.coLd.verftncontrarium.infctcns  hu- 

Svmma&ia.  iusrcivtilitaccm  dcprehcndipoflciniudi- 

1    lnfocutatetoleraturinaqualitatfivniuremaUm*>  cando,Vbifcquic6tteniat,quodiurisintcr- 

peramttnferat.  prctibus,canoniftis&chcologis^becurdu 

*  *Z3£',m*mkm  ^  ctiam>vcacnu,Kuc1ocua„gcLfd=aUa» 

3  Anincafunoftralesuvideaturcotraclafocietatgre^  ^^•«'*^-Iocumhabcrcpoflir,ad. 

Su,an  firtusdunux.it>  .  mtvixiuuurandumimpctrarcpoflc,vthu- 

4  inaqualitasinfoctttatttxtauffaconutntitnu  :olc-  iuflnodipactaconfirmcnturjf^.^rtir/jftrtr.^ 

raripoteil.  iureiur.  in  6.  concludit  tamcn  tutius  cfle,  vt 

5  lnaqualitasadmitttrurftcxdubueucneu,quoddefit>  abfolutio  a  facramcnti  rcligionc  peratur, 

poileafarcmquear.  urg.c.debitores.extr.deiuretur.  Laudatautcm 

ATda"eUtt  mn'Um       ^  aUq1uUmf"*  inhancfcntentiamHofticn.&LaurcnLde 

7  Quaamonesincarunoftraleguactommodoituri  ^odo\nh.incap.confuiuit)devfur.&nonnullos 

8  Anaclioprofoeio  locutn  habeat,& quo  cafu}  OltOS, 

9  An  diuerfaftnracltones qua exfacto  dentur,&quam        Conftituto  in  hunc  modum  axiomate, 

prsfcnptitrerbuappelUmusi  illudcx  ccrtis  cauflis  ccmpcrabimus.  Etc- 
^aa^sr— nimhqc^qualicaslocumnonhabccfialtcr 

J  E?-^v3  t-  c  l  a  r  a  t  prxfens  confti-  plus  pccuniacopcrar,  induftriac  contuliflec 

\  tutio ,  valcrc  pactum  intcr  do-  dAfinmfucrint)f.profocioi$.i.[nflitJefa 

minum  &  paftorem  fuperfcetu  &§.itlud,  idemq;  diccndum  cft ,  fi  quid  or- 

|  pccudum,  porcionibus,  quibui  namencivclfublidij  cxperfbna  fuafbcieras 

placuit diuidcndis.  Prb  cxplicationc huius  fencircr,& cius  rci  nomine  cumulacior  red- 

rcfcripti  fcicndum  cft,qucmadmodum  iru  dctctntJutHidcnimff.eod.tit.l.ftficietateff.cod. 

fociccacc.fi  nonfucrintpartes  expreflae,id  q>  tocumarbicrioiudiciscommittcndum,/. 

actumintclligarur,vtxquis  portionibus  res  inpnpofiu.fjprofecic.  Sart.lfotietatem^.arbu 

diuichtutypJnfiitut.dcficietatJfnonf^int^  tnrunttffeod.tit.Purpur.hicn.2c.Soan.conf.26s. 

f.prc  focio ,  tamcn  poffct  inxqualitas  tolc-  cott. verf&  vlttmo cenfidero,  fecundum  q  dc- 

I  rarif  fi  vnus  rem,alius  operam  confcrar:  clararionemlexno<traexaudiripoterir,du 

6  iuf  caarftimacione  fubducca, focius  non-.  aitf ortionib. sfuibmsplaemt.  Ex quo illud antc 
admodum  lardatur,  vc  in  conucncionc  pras-  omiuanocandu  cft.fintcr  paftorc  &  dcmi- j 
fcnris  noftrxlcgis.que.  proximcad  cauflam  numnon  vidcri  contracH  focicttte  grcgis» 
focictatis  acccdit-Exigit  itaqi  fociccas,  vtia  f.  a  fcctus  duntaxacqui  ctiam  cx  inacqualib. 

poruo- 
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portiorubus  diuidi  poffit,D«M* hic  num.  4.  coeunda.  aut  fi  in  communicatis  rcbus  id  ta- 

e^$.Roman.n.i.AUx.n.t.Iafn.t.Sccxxndo mo-  cite  apparcatcfl"cact.u.  Icado&orcs  omncs 

deramur  rcgulamnoftracx  voluntatccon-  pcnciupraanobis  rclati.  Diflentittamert 

trahcntiumvclpacifcencium.Sicnimquis  Roman.»«w^.crrarcnoftrosdoftorcs ,  vt 

ab  iniciofciueric,  quidinxqualitatis  cxta-  taldumyAngeUtmyCynum.AretmumySocmumt 

4  li  conucncione  *f  emcrgcr  c  poflic,  acq;  pru-  <£4/w,concendens,dum  fbcictacem  ex  do- 

dcns  fe  huiusmodi  pa&o  obfttinxerit  /.  da-  minii  translarionc  mctiuntur ,  cum  diucr- 

naricrUuiuspererrorem.ffdereg.iur.gUJ/ainl.  fum  cxdJ.fitibi re§fitibi area.ff.de p/cr.  verb. 

finmfuerintff.pro  focio&tbtdem  Saiycetusnu-  colligamus.  Scdn6animaducrtir,intcrciTc 

mero2.  Romanushicnum.3.  Dectusnu.6.  is  po-  intcr  dominii  translationcm  & comunica- 

ftca  intcmpcftitiuc  conqucri  nonporerit.  tionem  hic  cnim  focictas  contracla  vide- 

Tertio  poiicio  noftralocumnonhabcc,  ii  bicur,vcmcxcmpIoarex  &puen  abcods 

huiusmodi  pactiinxqualicas  ex  poft  fa&o  ICpropofito:aliud cflc, fi dominium arcx, 

J  rationc  dubii  cucntusf  krciri  poflic.«rg./.£  pucri  vcl  gregis  in  alium  transferatur ,  vt 

fi(Uicommiffot2.inffit.prox.sc\\xi\  fi  in cafule-  poftca partcm  rcftitucret.  Porro  & retcn- 

gis  noftrx  conueniflet,  vt  fcetus  ha&cnus  to dominio grcgis, pofle  fociccatem  de fce-  : 

domino  ccdcrct,  quoad  numcrum  gregis  tucontrahi,  non  obfcurc  dJUumduobus  $2. 

collati  implcrcc&inde  cx  poftfa&o  omnia  §.fi in  coeunsUffpro/ocio,  infinuare  vidctur, 

pecora  communia  cfCcnt.Purpurat.htcn.  fi  conftcttalcmcontrahcntiumcflcvolun- 

poft  Laurent.  Rodoiph.drloan.de  Anania.  Con-  VxxcmyVtl.fi  idauod^S.  In  dubio  autcmin- 

nrmarihocipfumpotcft  arg.  i.pcnuU.ff.pro  tcrprctcs  fupra  commcmorati  conftitu- 

/acto.  unt ,  cflc  contra&um  innominatum ,  vt  in 

Sunt  qui  quatto  principale  pronuntia-  noftra legc :  itcm  lfimtrces.§.  vumator  vii» 

€  tum+adpa&a  rcrumparticulatiu  rcftrin-  particulaauafi  ibidemconftituendt.  Circahxc 

gant,aliudiuriselVcexiftimantcs,fiibcictas  rcmcdia,dcquibusdiflcruimus,pondcran- 

oraniumbonorum  conftitutafit,  *rg.tfifi-  dumcft ,  non  vidcrifatis  tutum,  quod  dc 

ciusprofiUa.ff.pro focio.Baldinl.fi  patruus.  infir.  a&ionc  cx  pa&ocommcmorathicPurpu- 

commun.vtrim^iud.  Deciusconfii.66.deduob.  x^t.num.40.&feq.  vbi  id  mulris  dcfcndcre 

quaritur  Socin.  Ubr.2.  confi6o.incip.  inprafenti  conatur  +  dum  diftinguit  intcr actioncm,  $ 

qux  cx  pa&onafcacuc  &illam,quamprx- 


burctattaPurprtraton.jf.  quamuis  illedcli-  fcripcis  vcrbis  nuncupamus.  Conccdimus 

bcrandumlcntiat.  enim , a&ioncmcxpa&odari,  quxreiin- 

Hxcdcmcriciscompoficionis.-nuncde  tcrucntionc  nitatur ,  fedan  illadtucrfa  fit 

a&ionib.Exiftimancnoftri  do&ores  ,  duas  aba&ioncprxfcriprisvcrbis,vclinfa&um, 

7  potitlimum+a&ioncs  hic  coufidcrari  poi-  dc  quibus m L debitori.hj. Llegemh.eod.tituU. 

fe.  Vnara,  quxdccurcxpa&o,quodrradi-  cummotal. (iprofundo.infr.de tran/acJ.imctii* 

tionc munitum  (iU.tntraduionibus.ff.de pact.  gimus  cxUegcmejri.  bonafidei  hoc  titulo. 
quamftacuimusefle  a&ioncm  prxfcriptis 

verbts,  vt /itpra Lproximadtemi.cummotaJ.fi  LeX,  Clim pofteaquam.p. 

pro  fundo.infr.de tranfaft  l.fi tibiremij.inprin. 

cr§.r.Lnatura/u.§.r.eodtit.itaGioffabic,Cjnus  Stmmailia. 
inprinc.Od»/red.n.t.BanJnprinc.BaUlM.  r.  An- 

gcLtn princ.ComM.j.Iafn.<.  Aretin.num.t.Socin.  1   Hrpotbtfitprafcntit  confimtunk. 

nttm^AUxandMum.2.Caftrenf.num.  2.  Decim  1   F'hm  P"  »*rtmt**mre potefi,ettamfi  dtnutlo 

manddtodoceatur. 


tf.Purpur.num.44.  quamuisSalycccus  ,      ™    ,7 T  "  f       r            ,  r 

.  .        ...V          T     n          1            -  3    Qut  non  babuit  csgnttionem  [tntcntu  proltta,tt  ft 

hicmalcchflcntiat,dum  putat,  hutcacco-  ^afcaturcirclmfcripmintctUt^. 

modandam  cfle  aatoncm  de  dolo  /.  natu-  +    Jgn„ans  donandt  voluntattm  non  habtt. 

raUs  ^.atfifacisff.  de  prafcript.  verb.  fcd  cu  m  j    TranftcliopoH  rem  tudtcatam  inttrpofita  nuBiut  tjl 

hic  contra£his  a  dationc  inccpcrir,rcctc  ab  momtntt. 

hac  fcntcntia  tandcm  ipfc  rccedit.  A  Itcru  6   Qild  *m^ti9nt        whw»,  ft  controuer- 

remedium cft  aftio  pro  ibcio i.cumduob.  12.  fidm  amPlm  nururum  »tn  #  > 

€.fiincoeunda.ff.profociocrd.ifi  ttbire  rj.  fi.r.  .  turl.       n   ,         .  ..... 

*aJ,      f.  .        L'  ju  v  l.     •  7  AnfActumnojtraltgepropofitHmtpfotureirntnm 

Iftjeprafcrtpt.verbu.  +  Et  hxcincerprecatio  i^atn7%ue^aht^erm fintentia. 

tunc  dcmum  locum  habct,fi  cotrahcntcs  t  jmtlltaus  borum  verborum ,  otm txta  «luumtoni 

yolucrinteflefocii,  vtapparctex<i  §.fit~  cummatrcntaagtretaptrtt. 
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9    Ex pado  ntjlr*lt£it  ntc  naturalem  tjuidem  obliga-  iclJ.eleganter.%.cumpoftff.deco»dicJ.  indebttt, 

tionem  nafci  contra  Angelum,  Soctn.  &  Ufon.  Ecquamuis  Alciatus  htcn  6.  piurcs  coicctu- 

xo    VcrbumUbcrandt  non  femper  nexum,qutfubmo-  rashicconfidcrarcvidcaturlprimofragiU- 

u    S^l^cl^mpedtatnuUaexconuenttone  *«f^f  Secfidoquod 

4#io  »-</o  muhcrUm  gcnus  fic  auanflimum ,  &  a  pro- 

n  Siflia  dolo  decepu  paterna  bereditati  renuntiaue-  pofico  donacionis  alieniflimum ,  Lfifiipuld- 

rtt, rtnuntiatio nonpraiudtcabtt,qtutmuit tura-  ttt.ff.de donatjnt.virjtjr vxor.  Tcrtio, q, noa 

«•  mtntuminterceferit.  vidcacurccrcoanimiiudicioidfccuTcf./»- 

i)    Tutiut  boccafuvidertttabfotutioaiuramentope-  perhocextrJerenuntiat.  maximc  in  gratiam 

utur' .           ...     ...     ,  ipfius.cum  quoiniciolicigauerac,/.;.  infr.de 

U   son^uudolut  admttmurfedoutprudenttp-  faj^  Quarco,  quod  blandis  vcrbis 

mumfullerepofrr.  T                 >S  ,  -U  r/r  j 

,/   si  reut  paaum  conferuart  veltt  ,n  odium  dolum  crcduhcau  mulicns  illufifle  videacur :  camc 

tommtttentuaudtctur.  nos  ca,  qua:  cxcmph  caufla  dicta  vidcntur 

in  ahis  perionis  non  pucamus  reipuenda 

V  m  quidam  cum  muliere  iudi-  chrc,Purpur.hic»um.6.ejr  7. 

cio*f  experirecur,&:  candem  vi-  Quarco  nocandum  eft,  quod  is,  qui  pro- 

ctus  pcrfcncenciamab  cadcm,  micric^fcconcroucrfiamdc  aliquarenon  6 

cius  rci  ignara  pcr  furrcpcione,  eflcraclurum,  vidcacur  quoq}  pacifcMc  ni- 

vel  confarcinacis  quibufdam  mcndaciis  hilampliuspecicurum,i/r«^r«tfMr»/^^- 

impetrailet,vt  ci  cauercc,nulla  fe  cotrouer-  ei  Bald.».i.laJ.n.».Socin.n.t.Rom.».a.Decim  n.t. 

fiam  de rc licigioia  mocuram.filius ncgocio  rurf,ur.n.o.Aiaat.t;u.i2.Bariol.w L amplim non 

incellccto  rcmadlmperatorcm  dctulit, &  pett ff.remratam  habert,vbi  dcclarac  horum 

vtfuadcclaracionc  coucnicnccm  formam  vcrborum  eam  vimeflcvcincclhgacur  dc 

huicquzftionidarc  vcllecfupphcando  pa-  concrouerfia ,  quarancc  &  poft  litcm  con- 

tiit,  Reicribititaqjlmpcracoridpaccuma-  teftacam  moucacur,nequeincerefleaniu- 

la  fidcfacbimirricu  cflc  &macrem,  fi  cum  dicialicer  vel  excraiudicialicer  aliquidmo- 

eaex  caliconuencioneagi  ccepcric,  iudicis  leftix  exhibeacur.  tdem  Bariol.ini.  Lucim.g. 

au&oritatc  libcrandant.  tresheredesffadSC.TrebeU.Brid.inLxauJfaj*~ 

Multa  cx  hoc  noftro  textu  exccrpi  pof-  fra ,  de  tranjad.  ^iciatm  htc  num.  t».  Purpur. 

funcnos  przcipua $  meliori  explicacionc  num.o.xbi  air,  quod  incelligacur  concroucr- 

1  huiuslegispfcquemur.f  C6ftacicaq;inirio  fiam  facere,  fiuc  fiac  dc  iure  fiue  defacto, 

filium jp  matrc intcrucnirc  poflc,  q,  intclli-  fccundum  gloflam  in  diel.  leg.  Lucim.  §.  tres 

gimus,etiamfi  de  nullo  mandato doccatur,  heredesff.ad SC.  T reb.  argum.  dicl.  §.  tres  here- 

modo  nonapparcatde  voluntate  cocraria  des.i^Aiexand.confiL$2.Lbr.  2.  vifo  tefiamento 

lfedifid.ff.deprocura.l.pairiprofilio.ff.de  minor.  Bartholomdi.Phtlipp.Decimincap.mprafcntia, 

i»integrefi.c.»onnulh.§funt  ejr dlii.de refiriptis.  extr.de probat. 

Secundo  irirelligimus,q,  adprobacione  Quince  principalirer  obferuandum  eft* 

J  fcircumucncionis  vidcatur  fufhccrc,quod  quod  huiusmodi  pactum  irritum  cflc  dica- 

quis  non  habueric  cognirioncm  fentenciae  tur.Controucrfum  auccm  apud  noftros  in- 

prolacx,  &  ad  pacifcendum  ab  aducr(ario  ccrprcccces  cft ,  an  iplb  iucc  paccum  nullius 

indudtusficqui  iacerciorcracreddicus,dc  momcncifican  vcro  perreplicacioncmdo- 

fencecie.  jpnunriarione.acq;  cius  forrna,idq-,  li  clidi  debcac.  Poftcriorcm  fencentia  j"am-  f 

mulcis  argumcnris  probari  potcft.Primo  q,  plcctutur  Sz\yc.hic».t.4reti.».a.  Iaf.n.4.  Dee. 

illudaperte  colligaturcxverbis  rioftr*co-  mer.}.Socynnumer.  t.item Riminald.  LanceUot, 

ftitutionis:  (ccundo, quod cu  pactu  nacura  efri^AaucnfircUua Purpurdtohicnumer.it. id- 

fuigratuicum fic  & iiberalicaccm  cocineac  que  zrgJfivnm.§ pa.clm.ff.de oatl.  priorem 

Lt.ffJe  tranfoB.  hoc  deignoraricedici  non  auccm  fenccnciam  vidccur  hic  Purpurac, 

poflicquippc  cuius  nulla  voluntas  fit dc  li-  numatxumfea.  pofi Paulumde  UMonte  Pico  & 

4  bcrtate  «xerccnda.  L  nec  ignorons  f  infra  de  CaUi  aulam  ob  iUo  relatos  Paul.  Cafirevf.  confiL 
donat.  Tcrtio,  quod  harc  mulier  nondum  c-  t74Jntipxontrafuperimcenfulta  tti /rr.&hanc 
doctadefententiaripfiustenore ,  vidcatur  etiamverioremefle  confticuo.cuexccxtu 
pociushabuiflcanimumcranfigcndi,qpcr  noftro  edoceamur ,  pactum  irritum  cfle, 
pactum  indubitacum  ius  rcmiccendi.Porro  quod  intelligitur  ipfo  iutc.capit.prtmates.  1. 

5  tranfactio  poft  rcm  iudicacaf  incerpofica,  a-ufiion.  t.gloffa  i»  tl.  ftpe  tontwgtt  deverbor. 
nmusc(imomctityfireiud4CdtZffddtr&  ^.gmfcircdfi».  Ftli».i»cap.RMdotphmextraJt 

rejcrip. 
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Ytfcript.col.TO  Confirmatdeniquehancopi-  mm&chicK\\m\\sinverb.euacttabitur.Lr.ff.  dc 
ruoncratatio,  quodilludmalafidc  factum  feriitjndicfton.infirmabitur.  Secundum  ar- 
iit.  Neque eft ,  quod in  huiusmodi inter-  gumcntum  confutabitur ,  fi  ponderaucri- 
prctarioncnoslbllicent  verbalcg.lcquen-  mus,quodquoticscunq;dolus  confcnfum 
tia,iudexcam  libcrabit.  Hqc  emm  verba  imped!t,fiuefit  actio  ftnca  iuris.f  fiue bo-  i  » 
rantum  abcft,vt  cdtrarix  parti  patrocinen-  nx  fidei  nullam  aetioncm  indc naici,/.  in$- 
tur,  vt  etiam  noftram  (cntcntiam  contir-  mnibu4negotiis.ffJeobUg.cr  a(t.  Quod  &:  i- 
marcvidcatur.  Scnfusenimverborumeft,  pfumlcx  lncontrariuallcgata  innuere  vi- 
q,  iudicis  ofhcio  contincatur,  vtidfaciat.  dctur.du  vim  inftipulatione  acccfloriaco- 
Poterit  itaque  illud  faccre  finc  propofitio-  ftituit.Pot ro  cx  vcrbis  noftrx  lcgis  cdocc- 
nccxceptionis ,fccundum  notata  Bartolttnl.  mur,pactum malafide  intcrpofitum fuiflc, 
vbiinfr.de  tranfact.  quamuis ,  vt  ingcnuc  fa-  &  proptcrca  irritum  cflc.  In  ccrtis  autcm 
tcar ,  non  mcdioctcm  fc.rupulum  taceflant   non  opus  eft  coniccturis./.f*»//»**/ ,  u7.§. 

8  llla vcrba ;  cumexca  conuenttone  "f  cum  matre  cum  ita.ff.de  verbor.obligatton.  Obicem  tcr- 
tuaagicarperit ,  vel  refpondcripotcrit.vcr-  tio  loco  motum  facilc  fubmouebimus,  fi 
bumagcndihic  pro  cxceptionc  fumen-  mcminerimus,  illamvim  di&ionis  irritx, 
dwm,t.t.ffJeexcept.  Donelt.nu.2.glojfain  verb.  cx  propna  fignificatione  efle ,  quam  fupra 
agi.  Saljcet.  num.  2.  ^retin.num.tJta  ^Atciat.  adlcripfimus,v/ /./, ff.dt iniuft.ntp.  tjrirr.falf. 
num.  19.  matcr  cnim  aetioncm  t ci  iudicatx  tefl.  I. cum  fententtam,  infr.de fentent.  ejr  inter- 
inftituit,  illc  cxcipit  dc  pacto  donationis  toc.omJud.t.ftnatttscen/uit,}2ffdecontrah.emt. 
intcrpofito ,  hic  iudex  matrcm  rcplican-  cumftmiiibus. 

tem  dc  circumucntione.vcl  etiam  nihil  ta-  Hinc  non  intcmpcftiuc  deciditur,quod 
lcfacientcm  cx  offiriouio,modoipficon-  fifratres  fororcm  doloinduxcrint ,  adrc- 
ftctdccircumfcriptione.matrcmlibcrabit.  nuntiandum  patcrn?  hcrcditati,huiusmo- 
lndc  quoq;  confcctatium  cfle  ftatuimus,vt  di  renuntiationcm  nullius  eflc  momcnti, 

9  huiusmodi  pact,um,"j*ne  obligationcm  qui-  ^AngetJnl.i.verftreffondeoff.quemad.  teft.aper. 
dcm  naturalempariat,  vt  posf  ^Abbatemi»  imo  ncc  iuramcntum/fhoeconciliarepo- *  * 
cap.cumcontingatdeiureiur. inj.notab.  Corne-   tcd,vttradit Frid.de Scnit  conftfSJncip.quari- 
neum  in  anthentfacramenta pubcrum,  ir.fr fiad-   turan  domtna  fJMargarita ,  rjr fumma  Angcli- 
uerftts  venditionem  col.  penutt.num.7.  ver/.quid  ca,in  verb.  iuramentum  §42.  Petr.  Anchar.  in  c. 
autem ftiuramentum.Ioan.  Andr.  inc.  t.extr.de  accefforium , extr.de reg.turisin  6.  quosrefertCf 
co/nmod.it.doccthoclocoPurpur.n  #.quisrcpu-  fequttur hic Vurpur.nuw .37 .accedunt \_Aiexand. 
gncnt  t\ngc\.inprtSoein.n.$.Iaf.n.  6.  Aret.  n.i.    tqut  Romam.  §.  duo fratres  colum.  2S.  ver/.ftd 
Dec.n.4.Roman.nu.j.etiamtp/eCorneutn.4. Ar-  iuxta  hae,  Irancif.Curtitts Senior corftl.66.fu- 
gumenta ,  quibus  hi  au&orcs  lllud  tribuiflc  perpramiffa  narrattone  verf.  contra  dtc.as  con- 
vidcntur,prxcipuafunthxc.  Pnmo,diffi-  utntionesturatas.  quo  pertinct  ctiam  conftl. 
cultas antcaprxcepta  quod  Imp.  vcrbotf-  174.Caflrenf.AlciatJncap.cumcontingat.extr.dt 
berandi,\iM\xx.  Sccundo,  quod  dolus  in a-  iureiur.nu.12. ybiSAt  hancopinioncmcom- 
enonibusftricti  iuris  obligationcm  ipfoiu-  muncm  cfle,&addithancdecifionis  ratio- 
xc  nonimpcdiat. /.  dolo.tnfr.  dcinutil.jlipul.   ncm,quodquamuisin  aliisdifpofitionibus 
Tcrtio» quod  vcrbum/m/ww,  non lcmper  diftingui  foIcat,vtrum  contractus fitbonx 
illam  fignificationcm  habcat ,  vt  ipfoiure  fidei,anveroftri&iiudicii,tamchocinqfti- 
quidnulliuslitmomcnti ,  fcdvtetiam  ac-  oneiurisiurandinonproccdcrc.quodillud 
cipiatur  inhis,  qu.»*  'cfciflioncm  admit-  fitfcmpcrbonxfidci,quxineo  cxubcrarc 
tunt,  l.non  0mnia.44.jj.~e  minorJn  integr.refti-   dcbeat,cum  Dco  principalitcr  fuxx.debito- 
tuend.itcmc4p.irritam*J/e.j.qu4ft.6.Scd his ar-   resde iureuir.Didac.Couarr.in  reteff. cap.quam- 
gumcntisnihildcrogantibus.priorcmfcn-  uisdepac7.tn6.parj.§.4.n.j.SedCcicndumc(t 
tcntiam  potiorem  eUc  duco.admifla  cxpo-  quod  Socinus  conf.26f.  in  2.part.  itc  Purpur. 
iirione ,  quam  fupra  complcxus  fum  ,  illa  hic «^«.arbitretur.f  hoc  cafu  tutius  cfle,  vc  l  j 

*  °  dcindc  confidcrationc  adhibita ,  f  quod  abfolutio  a  iuramcnto  petatur,*r<-.f./.  efde- 
vcrbum  libcrandi  non  fcmpcr  nexum  ali-  iu//ores.extrJeiureiur.  Rcgula  ad  hunc  mo- 
quem.qui  fubmoucri  dcbcat,fupponat,  vt  dum  propagata ,  certas  declarationcs  ad- 
l.quidjit heredit4s.ff.de hered.cr  aff.  vend.cr  i-  mittit,  vtprimolocumnonhabcat,  finon 
bidemglojfa  inverb.ttbcrabitur,c4pftquispret-  fittalis+dolus,  qui  prudentiflimum  falle-  14 
bjterorumJereb.ecciefnon*tten.  vbi  idetn.v  rcpoflic,  itd  Purpar.  mmcr.  47.  atqui  aa 
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circumuentio  in  huiusmodi  lcgcpropofi- 
raintali  conditioneverfetur,  lupracxpo- 
fui.  Sccunda  declaratio  cft,  fi  rcus  pa&um 
ij  -fconferuarc  vellet,valebitcniminodium 
dolum  committcntis  .gbjfjn  Liurifgenttum. 
§.pr*lor aitjndtctionc delo\&  ibid.  Purpur.  hie 
num.it. 

L.  legem  decima. 

SvMMAR  IA. 

lx  poffiilo  nudo  dc  iurt  ciuilt  nulla  aii  io  datur. 
An  fuundum  morts  Gcrmanu  bum  dtjjaentuco- 

gmtto  altqutd  vtthtatu  adferrt  pofiit. 
Dottort  de  tonfuttucitnt  j^cctali  qutd  ajftrentire- 
gularucrirtdi. 

Ptritulofam  efie  ajfcutratienem  de  confuerudintgt- 
nerali. 

TtfttmoniumWtftnbeeii  dt  contraria  ipfim  Ger- 
mania  confuetudmt  tx  multu  tn  caufiu  titroutrfi- 
am  vocdtum. 
An  paitum  nudumiurecanoniceatlioncmpariati 
Aucleres  qut  iddefendant. 
Canontt  &rattonesqutbus  btc  fententianititur. 
Diutrfa  ftnttntiaauflorts  turt  canonuo  ntbtl  de  bat 
qutftiontmutatumtgt. 

Intermcanontcum&m  ciuilenon  ttmtrediffe- 
rtntiam  introducendam. 
Qua  multit  vigiliit  cxtogitata&longo  teporuvjh 
tonfirmata  funt,legulatorts  vno  verbo  non  cenfen- 
tur  fubuertere  veluiffe. 

Si  tut  tanonitum  aliquid  difcriminit  introducm 

volutftetjddifcrtttxprcfliffct.  • 
Cautio  qua  cauffam  concludentem  non  babet,  etUm 
iurt  canontco  nullum  cffeflum  babet. 
iiultt  abfurdttates qua  banc  intcrprctationem iu- 
rt  canonict  tonftcutura  funt  fi  dtcamm  quoduit 
fimpltx  vtrbu  tantu  peffe  quantu  requtfita  felbtia. 
Dilemmatt  ofienfum  quod  nuUatufia  caufiafittx 
paflt  aflienem  decernendi. 
JUttoadotionbut  tonfiderata,quarenudupaflum 
aflionem  non  pariatjxplofa. 
AliacenfidcratuSaljceti. 
Rjtio  butut  iurit  introductndi  fttundum  audortm. 
Ltgts  ftad  inftituta  bominu  &  contra  bommts  cu 
invarutatttenfuetudinualiquidctrtia  Itgtdif- 
pofuueftadprtftripta  Itgu fefeaccfmodarefolent. 
Primo  itto  iurtnatura,  quodgtntium appeUatur, 
non  verborum  fed  faflorum  ptnderibm  aquttat 
tftmabatur. 
Exduobut  malit  quodminimumtfl  tJigtndum  tfit, 
tdeytxtmplu  ad  rem  ptrtintntibut  iUuftratum. 
Curpaitio  tnrctperfona  exceptioncmpreducat. 
Tatla  fttundum  naturam  legibm  &  tenfuttudine 
ddftriptam  ftruanda  funt. 
InttUtflm  l.ftatuas.ff.deacquirscr.dem. 
tlagnam  effe  difftrtutiam  inter  turamtntum  & 
finpltctmloqutlam 
An  tx  nudo  pacto  tt 
pofitti 


'3 
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17 
18 


Diftinflio  aufloru  qutd  ftqutndum  fit  m*  dttitme 

ponttficia  ? 

29    Qutdprobandunfittnaltitltalu.Gtrnania,  Ht- 

jpanu  &  Gallu  rtgioutbm. 
3»    Meres  bomtnum  tx  ttmporu  vicifiitudint  &  rtrum 

vartetate  fepe  mutari  folent,  &  propterea  ftqutn- 

dum  quod  nouijstma  tonfuetudmt  certo  rtceptu fit. 
ji    Infinita  legts  quibut  tenfimttur  quedpaflum  nu~ 

dum  ad  atlionem  non  preficiat. 
3  2    Kon  ejjt  dtftinguendum  vtrum  pafla  fint  ftripta  an 

mtnut:&  tbtdemreprebcnfus  Wejcnbectm. 
3+    Qutd  turu fit  in  tUu paflu  qua  ad  adtuuandam  iu- 

dtcii  expedittonem  perttnent. 
j j    An  paflum  iureturando  tonfirmatum  afliencm 

produtafi  dtutrftdeflerumfentenital 
DetlaratiaBartolttirca  regulamgeneralem  pera- 

ctienent  tpfi  fubucniri,quiexpafledamnumfen- 

tireprjfet. 

37  Intelletimbuimmodcratiunit. 

38  Difficultat  circa  banc  Bartolt  dcclaratientm. 
3  9    Pafla  inttr  mercattrts  1 

re,& quare. 
4»    Qutd  turu fit ft  extra  tauffan  1 
ttfcantur. 

a\    Ex  paRo  gcminato  aSuntm  dari  auSortt  at^ 
rationes. 

* i    Contraru  fenttntia  auSorts  &  argumtnta. 
3  4    Pacium  quodlegtaltqua  tefirmatumfit aliiencm 

productrtid^  variuextmplu  iUufiratum. 
4+    Singularitcajmin  t.inttrfettrum.%fitomtnit.ff. 

dcpaclJotal. 

4<    Diffcrcntu  inter  banc  declaransnem  & primam. 
at»    An  tn  cmntbut caufiu , in quilus rattentfatlitnu 
quit  famnum  fenhrepcjfet  tpcr alum  aiiiemn 
fuccurratur,quam  dtdolei 

47  Comitnttenes  de  tatiffa  publica  infittuta  etiam  a- 
tlienem  pariunt. 

48  An  bat  declaratio  recle  inttr  txttptionts  referatur. 
+9    Ccnucntienes  turt  genttum  mttnita  atltonm  tri- 

bucrtfolcnt. 
fo    An  prtncipes  ex  paflo  nudo  obligentur. 
S 1    Expadit,  qua  ctrca  fttbfiantiam  comratlm  bona fi- 

dti  verfantur  attioncm  nafct. 
jl   Pacla  in  continentt  tuxta  contraSum  interpcfita 


st 
** 


Pallum,  quod  in  tradtttont  rti  inttrctfiit,  etiam  a- 
tliontm  producit.idg.  multit  legib.tomonftratum. 
An  inttr adminiculu,  quodrtttnttTutnttommvt- 
tant,&tradttioneipfim  rei  aliqutd fit  dijcrimtnmi 
Doctoresqui  td  affirment  &  tUerumargumcnt*. 
Inttrprttes  &rationts  tomrarufcntcntu. 
Vlttma  fentcntu  ccnfirmata  tdq}  tx  rartit  rationH. 
Condttionts  qua  rcquituntur  vt  pafluw  iuxta  tra- 
ditienem  intcrpcfitum  atlioncm  partat. 
Prtmo  ntceffartum  tffc  vt  paflum  infauertm  trs- 
dtntu  tnttrpouatttr. 
60  InttUeAm  Ifi  tibi.Chtat. 
fi  Pafla  tuxta  traditiencm  mtrpefita  ita  dtnmn  a- 
Biontm  deferrcfiilUrtffinuntqua  ad  naturam 
centraflm  ptrtintnt. 
fi   Aita  tondttto  efi  qued  rtquiratur  vt  traditio  fiat 
excauffavohnraria.  (cumbert. 
Anfalxtm dtnmtutit  tuangtlka  Ittum  babtat i     f  Patritejfictutfie.vtfiiuidettt.non  tdiautimatrim- 

f+Qua- 
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'4+   Quare  pdtcr txpatto  in  dotk  cmftitutione  inttr-  fenbccius  iurc  domicilii  confcdit,  & ctiam 

pojitonuUamadionmnancifcatur.  conicnuir,pro  fulcienda  iuorum  clicnrum 

6s    Vlttma condttto , vtpaclum  tn  tradittont  inttrpo-  cauflfa  hanc  iuris  denninonerrL,  allegenc 

fitnm  adtonmparuue^vttmcrnatrtfiitutio-  Etcnim  Hcnning.Godcn^/.^.hanc 

,1  ^^rtinuup^n^  iumdifpofiaoncm,  quan* ciicnci  fuoad- 

fi&i^^Umm£M^m^  ucrfanrcm.agnocir.&nonconluetudnns 

6f   Vegama  ftntentu  defenfa  contra  Mtxandrum  dcfcnfionem  ied  aha  iuns  fubfidia .  quibus 

txmultitrationtbm.  cauiTarpcriclitatifubueniat,c6quirir.  Mo- 

€t  jHteiUamLfittbt.fdtpda^rtpudtdtainterpretd-  dcftin.Piftor./ir#*»/<^.»  57.  pfcntisnoftix 

noiteCuuctt.  jCgis  refpon ib  in  dedudione  caufla:  iuar.v- 

(9          ******  &  1»'    *'**       ttniunt  tjtur.Hicronym.Schurn^rofcflbr  Acadc- 

contratlum  noninfirmare.  mieVVirrcbcrgenfisftf»//.rt'»/./.»./.r/r  conf. 

"»    juttoquoivfuraexpactotnxtacontraclumtnttr-  r  *           ■     r     -               ,  - 

pofitimtatlton/pctt  nonpofimt.  UmtMU. itadcmu  pactu  nudumaclionc 

ht   lHttUcctuiLquodfilocm  ,ff.  dt  rchgtof.  &  fumt.  parcredeclarat, fi  m  connnenti poft  con- 

funrr.  tra&u  fubiccutum  fit.  Scabim  Lipicnics  m 

m%   sullttadifcultatexLi.%.fi  ff.de  diftrad.pignor.  fitts  rt(oitttiO);ik.i.\\ix  proinfigniparre  ab  ipib 

V  o  pronuntiata  prarfens  con-  VVelcnbecio&Schncidcvvino  funt  con- 

ftitutio  cxhibec,  rcgulam  &  cx-  (AtcxTiztx.qttdft.41.  infigncm  difccptationc 

ceptione.  Reguladiclac,c\  pa-  intcr  duosiurisconmltosproponunr;  anli 

dof  nudonullam  aCtione  de-  quarratur  dea&ioncqcx  paclis  nafcarur, 

ferri:  cxccptio  pcrhibct  pada  ranrum  poflir  &  c6plectarurverbum<aW<>, 

iuxcarradicionc  inccrpofitaindiucriacon-  quantumpromitto,ictipto  comprchcnium  1 

ditionceflc.  Antc^mcrita&vircsvtriufq;  Additurq;hanc  alrcrcationcm  longius^p- 

fcntcntixcxcutiamusprxucrrcdaillaqftio  ductam  nulla  inucnifle  dccifioncm:  quod 

x  videtur ,  -f  *n  fecundum  mores  Gcrmani*  huitts  fane  minimc  futuru  erar,(i  manifefta  &  vni  - 

difftrentU cognitto altquidvtilttatis  adferrepof-  uerfalis  Germanix  c6fuetudo,maximc  ve- 

.///.Etcnim Wefenbccius  infuisfiratit.tit.de  ro  Saxoniar,dc  quo  idc  V Vcfenb.  teftimo- 

patt.n.p.  contendit ,  cofuetudinc  tocius  Im-  nium  fcrre  poterar.eo  res  dedu&a  fuiilet,  vc 

pcrii  Gcrmanici  co rcm  dedu&am cflc,  vt  aclionc  produeerent,  Mynlingcrus  dtligcs 

expa&o  nudo  quis  acquc  cxperiri  poilit,  obferuatorconfuctudmisft»»/.*/.»*./  ttem 

quemadmodum  ex  aliis  contra&ibus.  No-  conf)0.n.to.in  explicationc  controuc1ii9.de 

f  tiflimaautcmillainterprerumfnoftrorum  qua  confuiruscrat,  fingularcfubfidiumcx 

dcfinirioeftjilluftridoitori  dcconfuetudi-  noftra  coftirutione  pctir,arq;  mutuarur,  q, 

ncquid  aflercndi  credcndueire,^»/.^  •  profcclotanto  viroindignumfuiilct.fi cuiJ 

4  o6.n^..cent.c.  fcd  mouct  c  diucrfo,quod  f  cu  dcns  Gcrmaniar cofucrudo  repugnafter,  q, 

Gcrmanixditiotamvafta  fitvc  nullumre-  &ipfumdc  AndrcaGail ^pfiteri  poifumus» 

gnum,quodChriftianonommecontinca-  quidiftin&ioncmnoftrxlegis.ite  /.  in  bon* 

tur,  xquareillammagnitudinepoflit.nedu  jideiiinfr.eod.obf.ioi.n.io.\ibcntct  agnoicir,  q> 

periculofa ,  fcd  etia  temeraria  talis  adfcuc-  apcrtius  facit  Harrmannus  Wztt.pract.foref. 

rario  iudicari  qucat,vt  oftcdimus  in  noftris  itb.2  mtfcell.c.i.  obf.2.  nu.2.ttemeod.  iib.  ttt.22. 

commentariis  deptdfcriptiontbwpart.  f.cf.n.  depail.ty  tranfacl.obf *.n.rr.  dum  dirlcrcnria 

3S7-  q,  coiuftioricxcauftainprxicnti  qua?-  conftituitinter  pa£tum  redcmtionis  ,  qun 

ftionc  profitcriliccbir.ErcnimipfeWcfcn-  contincnti  intcr  ponatur,  quodq;  cxinrcr- 

J  bcci\isconfi7Mb.r.nu.2o.  nonauiusffuirdc-  ualloiubfcquaturvrctiam  racitGcrmani^ 

fcnfionis  fux  prxfidium  in  confucrudinc.q  non  vulgarc  lumcn  Zafius  cwf.t2.ltb.t, 

pcrvniuerfamGermaniamobtineret,  co-  Imoficoueniensauctoritasin  dccifionib9, 

ftirucre,fcd  confugic  ad  aucloritatcm  For-  q  Adnani  Gilmani  nominc  citcutcruntur, 

tun.Garfi^,qui/»r./.».//.^4(7.au6torfir,cx  collocandafit,ipiiafleHbresrribunalisSpi- 

iurecanonicohanc  vim  padis  attriburam  rcnfisindecidendis  cauflis,  qibidcvcrila- 

cflc,quodanvcrumfit,&adconfirmation^  tur,pfcntis  noftrarlceis  ,  i;em  ftnhmtfuiei 

propofirx  quxftionis  pcrtineat,pofteaex-  hocttt.l.7.§.qvtnimo.jfdepatf.dc{m\tioncm, 

lequcmut.Si  totius  Gcrmaniae  inftirucis  ita  fibi  frequenrer  &fctio  ob  oculos  ^pponunr, 

rescomparatafit.vt  VVefcnb.  contcndit,  vtconftatcxdeciiioncjrfff.w.^/^/«//.itf.».2^. 

auid  cauflicft  quod  ncdu  doftores  aliaru  Ub.t.dectf.ioJib.2.num.t.dccif.i6.  nu.  7.  decifjo. 

dicionum,fcdctiam  Saxoniae,  in  qua  V1  rc-  nu  .0.  vbi  fingularc  ius  circamcrcatorcs  efl« 
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airericarif«/>r»*«».-f.dccifioncfummaria  gcproferacur.ada&ioncmproficiatJ/*/»- 

ciuldcm  Ubr.t.nJS.  Rcpcto  mcmoria  hanc  **4 '  f}  deacq.rer.dom.  Quarto  quod  morta- 

ipiam  quarftioncm  l.vpc  in  iudicio  noftri  litcr  peccer,quirccedata  pa&o.  cap.prstdi- 

principisagitatam,fcdnunquam  cxcaufla  f4r/.,*..\j.a.QuintoquodDcusinter  fimpli- 

allcgata?  confuctudinis  dccifioncm  inuc-  cemloqucla,  &  folcnncmpromiflioncm, 

niilcjicd  potius  cx alus  rationibus, vcluti  $  ctiam iut amcnti,  non  faciat diftinCtioncm. 

quisfubvctafide  autlimili  cautioncicob-  cxtfiChriffui,  extr.de iutetur.  quo  peuincnt 

ftnnxiilct.aut  quodaltet contrahentiu,nifi  dicta  Pfalmilb :  qut  ptoedunt  de  labtismcis 

conucncioniftarccur  .graucdamnumcon-  nonfaciamtmta.  Scxto  quod  ius  canonicum 

trahcrc  pollct.  fcquatur sequitatcm,  c. diUtieextrdeiudiciit. 

Vndc  cum  apparcatpropoiita?  contro-  arquin  aquiratem  dccerncrc  vt  taliapro- 

uetfueindagationem,  ctiamii  cncdu  fpc-  miiTapr.iftentur/.y*/»/i»,vccundcmcexcu 

clcmus,inrru&uofamnoncilc:rcliquu efic  inducit Unto\.Jf.ma/tdat.nu.t,  Scxco,quod 

videtunvt  fcqucnsoftendiculum,  q,non  pa£lum  nudumammodonandi  conccptu 

minus infeftum  cflc cxperimUr,iakcm  bc-  vidcarur ,  L Campanu;  ff.dcopcru  Uicrtor. do- 

ncficio  iuris  canonici  hanc  vim  pacus  ac-  nationcm  autcm  nunc  tcmporis aclioncm 

*  tributam  cfTctvccciam  in  rbro  iccuiaii  cf-  AcicxtcJJiquitargentuminfr.  dedot.at.  Vlci- 

fcctutn  iuuexlcranc,fubmoueamu$.Inqui-  mo ,  quod  fecundum  diipoficioncm  iurts 

rcruium  it.iq.  mitio  cll , mpactum  nudumex  ciuilis,ii obligatio  naturalis  legealiquaap* 

defimtioneturiScanomciatiionempariati  Qua  piobetur,indcdcfcratura&io.  i.Iegttima.jf. 

f  in rc  animaducrto glofsi/» c .  j.f  ext. dt palt.  depaci. Atqui hanc cognitioncm ncdum  le- 

idaiTercre,  q  eodcm  loci  poft  Innoccnr.  ge,x/ c.t.ejrc.f. extr.de pacl.  fedctiamiurcdi- 

Gofrcd.Hoftief  fequiturloa.blmob/.tf.Pa-  uino a il imian.T/ dtttumeH. 
nov.n.2.¥c\.n.$.poJlButr.  Dtmm.<jr  alios  multos      Diflentiunt  autem ,  &  au&oriratrfiuris  j 

inhancfententiaaddutios.  Fortunius  Gariias  canonici  nihil  mutatum  ciTcconrendunt 

n.i0.Crfeq.  Archidi4C.22.q.$xjuramenti.tlz\.in  Salyc.»/*  ».*.Purpurat.».z.4.  Angel.  Aretin. 

i.xdh.tc.C.de vfur.n.16. A ng./w Ift urtis am. is h.  §an perfonam.iKjttt.de att.n. 2 /.  A lciatus Lb. $. 

/jj.tf.^/.Paul.Caftrcnf/»  §Jedcum  nutiaij.  paradox.capj.Andr.  Fachin.//£.  2.  controuerf 

JfdepacJ.n.}.rjribid.A\cx.n.0.Aiber.n.i<.  Iaf.».  tap.100. idcmque  ientire  vidccur  Angclus^ 

j.ybiait.hancconclufioncm  comunemcf-  ficertuannit.hiktttu/.nu.cf.  Procuiusconfir- 

ic.Barchol.Socin.A/f».i.Dcc.».n.Schncid-  mationefcqucnciaargufnenra  in  confidc- 

vvinus  Inft.  dcobUgat.qu* recont.  in expofit.ru-  racioncm  vocari  poffunc.  Primo  quod  in- 

bricAinfettiontdepatiisn.j ."W rcfcnb.tnfuitpa-  cer  ius  canonicum  &ciuilcn6f  debeamus  10 

ratit.depac7.n.o.L\id.Komz.i.2.ff-  dc  virb. ob-  aliquod difcrimcn introduccre, nili nomi- 

Ug.§.exhis Barthol.Socin./'»^//C4/. huiusie-  natim  hoc comprchcnfum  iit ,  tap.i.deoper, 

gun^.vbi  paritcrprofitctur,  illa  ccmmunc  »*«.»«»//4/.Secundo>quod  abfurdum  vidc- 

cftctdetnfuufalUnttisinvtrboatito.vtrf.ncno  atur , fi ca,  f  quarmultis vigiliis,longarcru  11 

/ii!llf/,vbiinhancfcntentiaallcgat  Ant.  &  1-  cxpcricntia  ad  vtilitatcrcipub.cxcogitata 

mol./»*;/>/*4tf.flrtr.^r4r£//r.Iacob.dcSochis  funt,vno  vcrbofubucrtidicatur  contra/jff 

incfrattreatxtr.dtJfbJal.Qom.  tonJ.2.n.t.K\-  quandojnfrJc incjf.teftsment.  Tcrtio,quod 

ciAunc.cM9tccntingaUxtrJeiureuir.mii7.E-  fi  voluiflecius  canonicum  fexpatfonudo  iz 

tnanuel  Sozrcs  inthe/aur.commun.cpinton.in  attionem  ttibuerc  ,  hoc  difertc  potuiiTct 

verb.patiumt\bih3inc  fententiam  commu-  cxprimerc:  quodcumnon  feccnt.non in- 

ncmtcftacur.vccciamracicFrancif  Viuius  telligicur  hanc  mencemhabuiifc,/*^//.  ad 

inverb.pattorum  generanu.4.  Didac.  Couar.  audientiam.extr.de decimit.l.vnica.  C.  decaduc. 

in reUti. capit.auamuit parttfecund.  §. 4. nume-  toit.§. vbiautem.verf.fed ejr varietatis.  Quar- 

ro  24.  proreifus  hanc  fcnccnciam  recepci-  to.quod  cciam  iurccanonicccaucio.qua: 

orcm.  cauflamf  nondefignccadcftc&umiurisij 

Hxc  fcnccncia  ccrcis  racionibus  innici-  pertinercnonvidcarur,c./?f4*//<»,  defidein. 

$  cur.-f  Principiof./.  extr.depatf.vbi  ftacuicur  ftrum.  Vndcidcm  probadum  cflc  in  pa&is, 

pa&aferuandaeifc.Sccundo arg.f. quaUter  quarlicauiTamdcroonftrcnc,cciamiurcci- 

Sjjod.  Vndccdoccmurftudiofcnobisanni-  uili  adionem  parianc/.7.§«*  jfi depati.  quod 

tcndumclTc,  vtqinccr  concrahentes  pla-  ii  tali  prxfidio  dcftituta iint.non immcrito 

cuiflent,opct c  complcantur.  Tertio,quod  ad  adionis  crTcdu  cransfcrcnda  nen  iunr» 

Tcrbum,quofcruarealiquidiubcmur,filc-  "  'hacnoftraiege,  ttemi.7.§.cumnuffa.ff.depatf. 
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Ec  fi  ponamus,vtnatura  pactorumrfl,/.  j.ff.    gincmur  illoshoc  ignoraflTc,quod  reguiari-» 
detr.ifact. illaudcauiliim lilKralitacispcine-    cer  proccdcrcnon  lblcccumomncs  mcel- 
rc,iion  ellc  racilc  illam  mtcrpretationcm    ligancur ius  (ciTcJ.conJiituttonesJuprJciur.tir 
fiicicn dam.pcr  quam  quis  raculratcs  fuas  ^f/./gwr.tamcnadmiirahacallcgationcq, 
difiipct.cv'  multacemctc  donafll-  prafuma-    quis  lusignoraucric,  adhuc  audicndusnon 
tur ,  /.  cum  de  wdebito  jf.  deprobat.  QuintOi    eritjcum luris ignorancia, ii  de lucro cradte- 
H  quodiiftacuamusconucncionemtl»mpli-  cur,pacrocinannoniblcat/./*r*f/^r4«//<r, 
ccm  tantum  pra:ftare ,  quantum ca,qua: cu  7*&/'error. ff.de  tur.&factignorant,  Septimo, 
iblcnnitatc  coniuntcadt  (  llla  abiurditas    hanc  aflcrtioncm  commcndacracio,  qux 
hanc  fcncenciam  confcquucura  vidcacur*    legislaroribushorcarnenrofuic,  vciuris  re- 
vctimplex  vocum  cancum  poilic  quancum    gulasicamodcrarencur.  Quainrenon  fc- 
folcnnc,  contTzcap.co.-i/u/uit,quicUr.  vel  vo-    quimur  noftrorum  intcrprctum  obicruati- 
uentes ,  idcmquc  obcincac  in  ccnunciacio-    oncm,  qua?  noftro  propoliro  noh  vfq;  adco 
ne contT3.cjp.4d/nonet.extrjle renuntiai. &cob-    feruire  videacur,  fcd  aha,  quam mox  expli- 
lacio  officiola  omnium  bonoru  vinculum    cacuri  fumus.  Ecenim  Albcric.w /.^.§.auin 
actionis  confticuac,  contra c.eum ventjfet de    imo.n.t/.itemBiTtoLnu.iS.  BarColoiiibicri- 
injlitut. itcm  vt  elcctionon  fuo  locoautor-    bcntcs  paflimdo&oresconfticuunc.f  pro- 1 4 
dinefactaobttncar,  contraw/».  qutaptoptert    ptcrea  pac"tumnullama£honemparerc,  q, 
deekcJ&at  icnccntia  non  co  modo  qui  capit.    virgo  pcr  icillud  ncqueat ,  nifi  maris  fic  tce- 
f. '.'.cxtr.de rciud.  pr.ulcnbiturprolata,  vt  fi-    minxofficiainprocrcatione  hominucon- 
deiuirorcttia  (lipulationem  obligctur,  co-  cunznt^ fedhacvettiJiasjnJi.de/iberor.exhe- 
tranotata/W.v  §.  acctptiUtio.ff.de  verbor.ob-    red.Scd haxracioineo  tudicio  admittenda 
ljg.cribideml.tfcn  num.7.  Zafnum.p.BaU.in  noncft.cumidnopendeatanaturarei,fcd 
c.ip./.cxtr.dep.xct.¥elin.ibidemnum.t4.  qui  ta-  avoluntatelegis,qua:vcaliasc6uenciones, 
mcn  dubitantct  loquicuc,icemquodinc6-    quxin  propnumnomcn  tranfeunr,hoccf- 
tradcibus  innominatis  quis  ftatim  obligarc-    fectu  donauic,  ica  cciam  pacla  nuda  rcgula- 
cur,ncc  pirnitcntiar  locus  eflccconcra  ca,    riccrcadem  vi  inftruerepocuic,  vc  ficri  vi- 
quarfcnprareliquit  ti.MusinUxp/actt*.  in-    dcmusinomnibuspattis,qua:iuxra  cocra- 
fra,dercr,permut.  Angel  Ijntradttiontbus.  ff.de    ctum inccrponuncur,*«///«wt ntt.tnfr.  de  v- 
ptct.Fcltn  d.c.tp.i.num.  tj.  vbi  ramen  hoci-  JisrjnUege.Jfxod.tit.l.adcxaittontm jr:Ji.de doti 
fum  dcclarac ,  quod  dcnique compromif    promiff.nouetl.vt (ponfalttia  largiiaa  preprius  fit 
umnullopa&oinitiuitum,dcquarc/.««w    contra&usjnprmcey  totaitul.  i.Ugittma.ff.  de 
mtea.cM reccpt.arb.  actioncm  iurc  canoni -    paft.&iin omnibus cafibus , quos  fupra  pcr- 
cojfduccrct,  quodtcltc  Angclo//g.y£ certu    fccutifumus.  Neq;fercndumputoBarroI. 
annu  'W//7.Canonift.iMiegenr,itavr  cxhoc    ind./.ikrugentium§.qutnmo ,  &aliosdotto- 
folo,codemauctorc>  lllocumcradicio  con-    resipfiadftipulantcs ,  quodqucmadmodu 
fundividcatur.  Scxto,  quodalicnum  fit,    Dcusfupplcrepoflitillud,  quodinvirgine 
vr  ipfi  pcr  actioncm  iubucniamus.qui  iu-    rationcgcncrationisdefit.itaquoqjlex  iri 
ftarri  cauilam  pctcndi  non  habct.  Quod  pa&isidcmpra?ftarequear.Inrcmpcftiuarri 
J  autcmhiineaconditionc vcrfcntur.tex  vi    enimcolle&ionea  miraCulis  diuim  numi- 
dilcmmatis,quod  fubiicio,  facilc  intellige-    nis,ad  legcm  parum  pic  infcrctis ,  ex  co  f  e- 
tur.Duorumcnimalterum  ncccfle  cft,  vt    fcllicoftituo.quodlegesillud potucnnrcx 
contt  ahentcs  vel  fciucrint  hac  iuris  difoo-    ordinaria  potcftatcvt  patct  ex  /.  Ugitima.ff. 
fitioncm,vclignocauerinc.  Siillamcom-    depaftu^ &aliislegibus  fupraa  nobisccm- 
►erram  habucrunc ,  nori  poflunt  incclligi,    mcmoracis,  quodq;  iurc canomco ,  vr  ipfi 
hccrfeobligarc  voluifle,quamlegispra:-    voluncidgencralitcrconftitutufir.  Sratuo 
fcriptarcquircrenccum  voluntas  contra-    itaq;,cauflamhuic  rationiadfcribendan5 
hcntiumlcgibusconformisccnfeatuf,  nifi    efle,fed  voluntati  legis ,  q  alias  raticnes  Ut 
nominatimalitcrcaueanf.  /.  eXemto.tiff.de    confihufnadhibuit,quarumVnaf  commc  -  x-» 
gftxmt.&vend.txontraUus2).tJ.dereguLtur./.    moraturhicaSalycctow/.  quajt.quxq-,  fu-  7 
qutdamcumfiliumff.de verb.obltg.s crbaaurc    pra  aliqua  rationc  pccptaeft,  q,quemad- 
vltra  intcntionem  contrahentium  opcrari    modum  cautio  riuda,  in  qua  caufla  non  cx- 
x\ondcotnt.Lnonomnis.§Jerebus cred.fi tert.    primacur,  nofolecadeflcauiutisptincre, 
pet.Si  is  lardi  non  dicitur  qui  ius  cotnrau^  l.2.§jcwcg.fJ.deexceptM/.mal.Uunidewdcbttoi 
fcquitur,//i/^.^r^./#w/^.QuodfiirJk;     $.  fin.  fj.  de  probat.  in  princip.  ita  quoqu* 
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nuda pactio.  Hanc  rationcm  cx  co  refcllic    accommodarc  Co\cantJ.ex emtt.  tr.ffJcatl. 
Purpur.quodiurccanonico  eadcmdcco-    emt.ryvend  Lquidamff.de  verb.ebligat.  quac 
mcmorationc  cauflfa?  comprehcndancur,    hoccafu  actionisvinculum  cx  cauflisrcla- 
cjiuntm.  extr.  defdeinfirum.  cum  camcn  cx    tis  conftitucrc  voluerincno poflunc  intel- 
comuni  do&oru  iiitcrpretacione  ius cano-    ligi cum confcientiar fcrupulo  id ncgarc, q, 
nicum  attione  cx  pacco  nudo  largiatur.Ego    pa&o  nudo  &per  verba  orfici6fa,auc  minus 
ftacuo,  hac  cofideracioncm  non  mulcu  vr-    mcdicacapromifcranc,  cu  fcicnci  dolus  auc 
gcrc  ex  cauilis>quas  fupra  complcxus  fum  >    iniuria  non  inferacur/l.  §.pr*terea.ff.qu*  in 
ledmagisobcfle,q>paccan6omniafincgra  fraud.geft.  &omncslegcs  icireincelligacur, 
tuica,quodq;  f^pillimc  cau(sa,ex  quaincer-    Lconftuuticness.de legib.  A  quibus  no  abhor- 
ccdanccoplectancur,vc  viderclicct  inLpa-    rcnt  ca,qu*  mcmori^  prodiderunc  Alexi» 
£h  cenuenta  72.ff.de  ce»trah.emt.vt2ntcno\xz    rubricAeverbjobligat.n.tj.Zaftbidjt. tt.Franc. 
conftirurione  lufiini*  Jftquuargcntumiinfr.    Conon.c§mmcnt.ub.$.c.t.n.$.Donell.  hicn.  zr.  x- 
dedenat.id  ecia  in  donacionib.  locu  habuic    quu  cfle  &  cx  iure natura: ,  fide  &  pa&a  fer- 
itc  in  caufla  docis  intcl.adexa8ionem.infr.de    uari.  Scdhocica  accipiedum,  fi  modo  vcrc 
detpromiff.  Stinomnib.  pa&is  ex  intcruallo    fidcs  dataficidcft.fiquisfcrio&exanimo 
inccrpoficis.Exiftimo  icaqj  legislacores  no-    promiferic:  na  fi  Ieuitcr  &  fine  caufla  riat,& 
ftros  obfcruaflc,  quod  promifcua  facultas,    quafi jpficifcacur  a  quadaoftcrarionc,aliud 
1 8  quiomnibus"fvcrbiscandcm  vimadfcri-    cfle.Inhiscnimncducum,  quivanitatem 
betct,  multavulnera  reipublica:  infligcrc    promiflionis  adhibuiflec  ,  fcd  &  illum.. , 
potucrit,  ducx  lubrico  lingux  quis  facile    quitemcrc  nulla  dccaufla  polhccnti  crc- 
omnibus  faculratibus  cxucrctur,  hincilla    didiflcc ,  in  culpa  iquc  vcrfari.  Eccnim 
infinuacionu  obfcruacio  in  donacionib.  /.    -fprimo  illo  iure  nacura?,quod  gcncium  ap-  *■» 
donatienes.Ldatajnfr.dedonat.hinc  in  ipfis  fti-    pcllamus.non  vcrborii ,  fcd  factorum  pon- 
pulationib.folcnnia  illa  vct ba ,  dc  quibus  /.    derib.  xquiras.i//*//  Cenaaus,  xftimabatur. 
omnet,  infr.  de  contrah.  rjr  cemmitt.fttpuLtccc-    Qua  de  caufla  fi  pa£ti  ones  ad  commercia 
ota  erant.vtcontrahentes  intclligcrc  pof-  tJt\nctcntAcQxuibusinl.iurisgentiu.ffdepaU. 
lencrc  fcrio  agi,  &  ccia acq;  eciam  ppcndc-    item  Lex hoc iureftdeiuft.rjriur.tc&c  lcgcs  no- 
rcnc,  in  q,  periculum  fc  his  verbis  cdceptis    ftrx  fequutx  opinioncm  omnibus  gentib. 
&  prolatiscommittcrcncPotrocaufrarum    imprcflam,  rcm  confultoagi  &  proptcrca 
&pcrfonarumconfideratio,ali|adcurati-  atlionccribuendamdefinierunc.Hisfiniri- 
oreinconccahedo  formam  exigcbat:cauf-    maillacofidcratiocft.extduobusmalis.q,  11 
farum.vtinalimcntis/.f«A/.jT./^r.  f.detraf-    minimum  fit.cligcndum  ciTc.Lqueiiens.ffJe 
att.  pcrfonaru,  vt alienationc rcrum  pupil-    reg.tur.cnerui.dift. 13 .  Quauis  iraq;  xsmifcua. 
htiu.Lmaguputeff.  dereb.illiuiquijhbtut.vel    obfcruatio jpnuflionisinftirutatadfbcicta- 
cur.funt.  inmulicrum  intcrccffionc  /.  en-  ccrcipubLdcuinciendanonnihilpcrtincre 
tique  C.  adSC.fel.  quod  fciliccr  vbi  pcriculu    vidcretur,  fi  quis  obitcr  jpmiflionis  cauflam 
grauius  formidan  potuic,  ibidc  magis  quo-    intucatur,tame  expcriundo  noftri  maiorcs 
quc  ad  vigilandii  duxcrinc  ncq;  comicccn-    dcprchendcrunr ,  huius  rci  incomoda  rra- 
dum,  vc  cui  fua  facilitasautvctba  ofnciofa.    uiora  efle,i|vccompararionefactacuco,q> 
exitioelfcncquod&ripfumiuscanonicum  boniindcnafcipoterat,compcnfationilo- 
quoq;  probarc  vidctur.f . cu  veviffent  de  infi.    cus cflcc  Qua dc caufla cxiftimarunc,con- 
dumcxverbis,  quodnonfolumdeiureco-    Anicnciuseflefihecarbicriocuiusq:  relin- 
rroucr(o,fcd  cciadcomnib.rcddicib.  ipfius    quercnt,  quam  adobligationisncccflitatc 
ftatucre  epifcopus,qvcllct,poflec  nullam  >tcuoc2Ltcnt,vtrec7eperpenditDid.Couar.inre- 
obligationemnafcicoftituunt.  Cumitaq;  le£tx.qHamuudepail.in6.partc2,§.*ja.2t.verP 
in  ftipulationibus  fcrupulofa  illa  folcnitas,    quidergoimciuile,\bi  hancinfpe&ionem  cc- 
quodmutua  illa  intcrrogatio  &  refponfio    iam  ex  aliis  cauflis  illuftrat  ,  preponcns 
iurncere  viderccur,-ad  obligationcmcen-  cxctnplumL^.inf.dcreftind.vend.ftquisnon 
trahcndam  fublara  fit,  in  pa&is  vero  nudis    vfquc  ad  dimidium  iufti  prctii  dcccptus  cC- 
iurisobfcruariomanfcrico^novidere^eflc  ict,itefbrnicationis,adquamlegcspropter 
19  iuftacaufla  quidqdchis mucidi.&lcgest    grauioravulncra,  quib.  rcfpubl.  pcrftringi 
fc  adinfticucahominu&:  contca  homines,    poflct,conuenire  vidcmus,  in  caufla  remu- 
vbiinvarictatcconfuctudinis  aliquidccrti  ncrationis^qiidclegislatorcscxfimilicort- 
alegcdifpoficum  cft  ad  pratfcripta  lcgufc   dcrationcad cifc&u iurispcinerc nolucrut. 
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vt  vtderetictt  inl.fedetfi.§.confuluit.ff.depetit.  bafecundumintcrprctacionem  legum  ac- 
hercdit.     -  cipicndafinc,ovyfy>M<//x/mitf,&app.iteccx 

ti    Ncc  eft, quod quis rcrocqucacidenvf in    iplb  jr./^^QuantumdirVcrcntia-ffitin-  iy 
rci  pcribnaquoquc  ftatucndum  fuiifc,  cui    tct  iuramcntum  &  iimpliccm  loquclamcx 
nihilommus  cxceptio  decernatur././*fgr»-    millc  locis  apparcrc  pollct.itf/./.  cr  authent. 
ttum  7. §.Ji  cum  nulia.J}depattis,cum  tamcn  in  ficramema  tmpubcrum.tnjrftaduerj.  vend.  cap. 
pari  cauifa  idcm  ius  mtcrucnire  debcat./.    refcripto.  cap.qucrctam.  cap.  debitorts.  cap.  ad  no- 
pn.injr.  dc  acceptiiatton.  t.final.  infr.  deindttt.  Jiram.  captt.cumconttngat.extr.  deturcturxapit. 
vtd.tol.1. qitidtamen.  2t.aitusincipttftcumdics.    quamuts  dcpacfjn  6.vbtcopiofijftme  Dtdac.  to- 
§ftdji:na!.quem.(fJercccpt.arbrt.Etcmmob-    uarr.FerdmandjaJq.cjr  atii ,  idque  maximc 
ieruadum  cft  fauoratbihore  videri  rei  cauf-    proccdit  in  pr.iicnri  calu  ex  cauflis  fupra 
famt.fitiorabikoresjjdereg.tur.  maximcpof-    relatis.  Quxconfiderarioctiamicxtum  & 
fcilbns././»wr/:^M^L///.quodqia£lorfciuc-    vltimum  argumentumrcfellir.  Porro.qux 
rit.aur  icircdcbuerir,cum  rctcntionis  lurc    fcptimolocodc  cauila  xquiracis  tradutur, 
excali  paclioncvfurumeiTc.qux&ipfara-    fua folutionccxfcquetibus,vbidemcrca- 
uorabiliscft.  i.per  rctenttonemjnjr.de  vJurJ.in    torib.mencionefaciem9,  accipcrcpoterur. 
fuodo jS.ff.de reivindic.  Non  enim  cam  inui-       His  conuenicnti  rationc  podcrarisf  fa-  id 
dioium  efti  iialicui  rcs  controucriarclin-    cileinceliigimus,  noncflelocum  intcrpre- 
quatur  i.ttemfiresj.  vcrf.tamen.ff.de  altenjud,    tationi  coru,qui  exiftimenr ,  actione  cx  pa- 
mit.  caufi  faft.l.  qutapotcrat.ff.adSC.  TrebeU.   c~to nudo  dcnegata,pcrofficiu  iudicis iiidc 
quam  cft ,  fi alicui  ccrtum  &  indubitatum   iubueniri  pofle , ita  Barthot.Socin.h.nu.t2.poH 
ius  vcl  poireflio  aufcratur./.r. ff.de difcept.  ejr   Ant.de Butr.Innoc.rjr  Compoftttan.  ejr  aiios abeo 
vfucap.tnftitxod.tit.in  princ.  Acccditquod  allegatos.Cagnoljncnarr.legj.infr,  depactjnter 
non_»  tam  facilcs  iimus  ad  promittcnda  il-  emt.ejr  vcnd.lafin  §fedcum  nutla  i.7.ff.  depacJ. 
la.vbinoneftfpacium  cogicandi vel  cergi-  nj<.Alex.ibid.n.o.arg.l.2.§.ejrqutdemmitio& 
uerfandi.fcdaduerfarius  iibi  ius  dicerc  pof-  §.quod admagijlratus.ff.de 0rigtn.tur.2mc  acti-  1 
iit.  Excmplum  iit  donatio :  facilius  quis  in-   ones  nroditas  regw  officium  fuum  accom- 
tcrpocula  velmodicxhbcralitacisimpccu  moduefolere.Eccnimnonjpptereaconic- 
impulfus,  orTcrct ca,  quorum  poflcflionem  cliariu  eft,id  eofdcm  ad  om  ne  imploracion£ 
adhuc  habct ,  ad  qux  alium  intcmpcftiuc  feciflcfcd  ca,q  a  iurisperitis  poftca  acbonis 
tionpucacadfbiracurum,quamea,quxiam  fubfidio,acq;iuredonacaeft.  Ecplane  ndi- 
inpoccftaccalccriusfunc  culum  vidccur,  quod>cumcodcges,quas 

Qux  cum  ica  fcfchabcanc,  nonmagni  recenfuimus.actori  auxiliumfuudenegcr, 
ncgocii  fuerit  argumcnra.qux  m  contrariu  nos  ea,qux  toc  diftinthonibus  confirmat^ 
addu&a func, conruraflc  Primum cnim &  &adxquiracisnormam reuocaca funt,  ali- 
fecundum  racilc  diluctur,  fi  intclligamus  cniflima  interprctationc  conucllcrc  vcli- 

i  j  pacta  fuanvf  haberc  firmitatcm,&  fcruada  mus.vtrctteconqueritur Ant.Faber.  de  crrorib. 
cilcfccundum  naturama  lcgibus  prxfcri-  pragmat.decad.21.c6.  Plus*|"coloris  haberca/ 
vtzmM.turisgtnttum. §.prator att.jf.de pattJ.  vidctur aflcrtio Innocent./»r. muit.  extr. de 
tx  verb.  wfr.de  donat.  inter  vir.  (jr  vxor.  l.fcri-  iudicitemBaldjn  authcn.adhtcjnfr.de  vfur.nu, 
ptur<ts,qui  potior.inpig.Junt.  quo  pertincnt,  16.Ant.de  ButrJnc.quttn  ecctejiarum  deconftit. 
quod  conhrrruns rcgularitcrnihil  nouuu-  Feiijbid.n.$S.Bartol.inextrauag.  adrcprimend. 
ris  vidc.uur  uu\ucetc>l.& quia.ff.de  iurisqft.  Itverb.perdenuntiationem^quodlicetiurcci- 
omn.tud.l.tMn  tic jiro.ff.de tejtam.  tutcap.t.mtr.  uiliacTrorexpa&o  nudo  nullum  fubfidium 
dcconfirm.vti/.c-inutii.lnquibuiigituTcaCi-  fibipolliccripoflic,  Cameaudiendus  ficpef 
bus  leges  atlion em deccrnunc,& m  quibus  modum  dcnunciationis cuangelicx , arg.  c. 

•  cxccptioncm^dirVercntiatencnda  crit.  In  nouit.extrJeiudic.  fcdrationcs,  quasfupra 
*4  lcgc /fatu«s fr.Jj.deacquirser.dom.gtltumf  dc  ordincdigeflimus,racileconcrariumeiun- 
tiudo patto  filencium  cft,quod igitur ftatu-  cunc,idcmq;  fentire  vidctur  Did.Couar./i* 
as  ponenti.fi illxtcmercauellantur,  dcner-  retectton.d.Cjquauis»art.2.§.4M.ti.du  Alciatu 
natur  actio,id  au&oricati  lcgis  de  qua/w t.te-  rcprehcnditq,  ttb.paradox.s.  c.  j.  diftinguat! 
gitima  jf.de patf.acccptum fcrri dcbcr, quod  vtrum  quis  rccufando ea ,  qux paclo  nudo 
tgitur  ibidem  verbum  tuendi  ad  cauflam  a-  promiicrat,  peccatum mortalc contrahar* 
c^ionis  rcfcratur,nihil  cum  noftra adfcrcio-  an  vcro  op  vcnialc vocamus ,  vc  hic  actio  lo- 
acrepugnancix  habct,  quippc  cu  hxc  vci    cu  no  habcat,  illic  vcro  diucrfum  ^>bemuj, 
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Nam  cum  ponamus  obligandi  animum   fu  infcquentis  xutisj.cumde  iMerpreidtione, 
ccflarc  &:  dcindc grauiora rcipubl.vulncra,  ff.de iegtbJ.  tum denouo  inre.fupr.ecdjii. aliara 
hancintcrprctationcrcfpucrc.talisdiftin-   mtcrprctationcra  rccipcrc,  quiinitioha- 
ctio  locum  in  caufla  adionis  habcrc  no  vi-  bitura  eflct,  cum  ipfa  cofuetud a  Ifgcm  ab- 
dctur,aliud  autem  cifc  ii  trattctur  dcnunti-   rogarc  poffit/  dequibtu.  mfin.fi.  delegtb.  nc- 
ationc  cuangclica :  hacenim  co  cafu, quo   dum  interprctarione  in  alium  fenlum  co- 
conftaret,queracotaminatarcligioncaHi-  iiiucntelcgislatorcvelprincipc,traducerc, 
mi,atq;adeo  inpcccatoraortali  verfari.ex-    noanimaduerto,  quxabfurdirashanc  fen- 
crccri  pofle  innuit./fo/. n.  »i .  & dum  Lan-    tcntiam  confcquuturafit , fi quibufdam  in 
ccllotum,  Galliaulumciufdemcrrorisno-    Gallia*  Gcrmaniacaut  Hifpaniarlocis  talis 
mme  pcrftringit.haudobfcurcinfinuat.       intcrpretatio  aut  confuctudo  inuafiiTet,q 
Omnibus  iubductis  ita  rcm  tcmperanda   pattis  hunc  cflcttum  tribucret ,  ftatuamus 
t  S  cfle  fexiftimarcm.vt  quibus  in  locis  Ponti-   ad  talcm  iurisdittioncm  pcrtincntcs  expa- 
f  ex  ditionem  fua  excrcct,  contrahcntcs  in-   £to  nudo  itaobligari ,  vt  pcr  aftioncm  con* 
tclligantutctiaiurcactionisobligari.quod    ucniripoflint.  ttenim  vt  omncs  inlcgcs 
licctvcraStgcnumaintcrpreratio  canonu    confentirc  intclliguntur,vtapparctcxdc* 
aUumintelle&uraadmittat,  c£  intetprctcs  finitionclcgis/^Wr^rj.confequcnterquo- 
adfcripfcrint,tamcnquiac6munidotloru  quecrcdendifuntfccundumnicntcmilla- 
calculo  eorcsdcdutta  vidcatur.vt  talc in-   rumpacifci&  contrahcrc,  nifi  quidalitcr 
tcrprctationcm,qui  Pontificis  impcrio  co-  nominatim  cxprcflcrinr,/y?*»^r  infiiputttu 
crccntur,rcccperint,  nonpofluntnonin-  •nH>tu3\.ff.deregJur.l.fifundw.fj.deeuict.vt 
tclligifccunduminftitutaeiufdcmlocico-  dictumeft, 

trixiftcjfimper.j^ffde  reg.iur.Lfi funtbu ff.de     Quae  leges  quamuis  de  confuctudinc  fb- 
emcltontbJfi 'deinterpreUtione.ff.de legibf.z.ff.   la  loquantur,  tamc non incommodead lc- 
deconftitprinc.  Quod fi  vero  tra&ctur dc a-   gem  transfcrri poflunt, pcr argumcntu  rc- 
i,$  hisItaliacjGalliae.HifpaniajfautGcrmani^  ciprocumalegeadconhictudinc.&cotra. 
rcgionibus,  hic  non  fcquamur  rcccprara   LdcuuibffAetegibJ.finJnfr.dtfiieiuffor.  Quo 
illam  dottorum  interprctationcm  cx  du-    pcrtinctlcgcs  fupra  a  nobis  comcmoratt*, 
jJlicicaufla.-Primoquodillamoftcndimus  vtl.exemtotiffdeait.tmt.tjrvcr.dJquidtimci 
alicnam  cflc avcra  verboru  &  mctis cxpli-  fiitum,tj2.ff.dc virb.obtig.tfi  duo.fi.de  xdq.vet  4- 
catione.  Dcindc,  quodhicnobislaboran-   mitt.bcrea.cumfimiltb.  Porro  legcsnemoi- 
dum  nonfitdc  Pontificia  decifionc,  cum   gnorarcprxfurnitur,vtdi£tum  cftJ.errori»- 
pcccati  ratio  ccflct.fccundum  ca  qux  pro-    / uff.de regjurj.confittutionesft.'pr.  dci^gib.  An 
p  ofuimus  inLdecernimut^fupr.  defacrofeccief    ourcm,  qua:  a  nobis  commcmorata  funt,ad 
nifi  quid  aliud  furrragctur,  vtindccifione    caufiam  fidciuflionis.  arbitrii ,  contra&us 
Neapolitana/.f 7.».'.  vbi Matth.de  Aiflittis    inndminati,  &  iimilcs  cafus  transrcrri  dc- 
rcfcrtintcrpofitioncmfidci  hoc  impctraf-  beant,illorumeftobferuaflc,quiinditionc 
fc,vt  m  cafu  dc«iGonis  Pedcmontanar^/V.    Pontificia ,  &  id  gcnus  aliis  rcgionibus  a- 
2.nu.  4.  ab  Ottauiano  Cachcrano  propofi-   gunt,&  quid  ftylus  atq;  confuctudo  ctiam 
tx,vbiclaufularcfcripti,/^<?4/icAx/fr//4-  inhiscaubuscommcndct. 
/r,hoc  potcftatis  &fiduciar  lcnatui  prxbuit,       His  ad  pi  xmunicndam  noftram  confti- 
vtattioncmcxpa&o  nudodcccrncrct,  &  tutioncmitapr^libatis,conftquenscflcvi- 
hanc  opinionem,  quodfcilicctinditioni-  dctur,vtaxiomatcconftitutoadciuscxpo- 
busimpcrii,&id  gcnus  aliis  rcgionib.quac    fitioncm  nos  accingaraus. 
pontificinonparcnt,  non  fitlocusattioni       Pronuntiatumitaq;gcncralcfit:  Exp*- 
cx  pacto  nudo ,  communcm  eflc  pronunti-    clonudotkcltcmm  nonnaft  ■.  quod  multis  legi- 
at  Francif.  Viuius  in  verb.  pttclumnudumJn    bus  confirmari  f  potcft.  Ijn  ionx fidei  13.  Lexl « 
/i&^»r.c**»*»**/.o//».quauisdc  dcnuntiatio-    eonucntionettJ.fipt1ff0t4J.eum propontu  21. L 
nc  cuangelica  nullam  mcntionem  faciat.  petent2f.cumifeq.ktit.Lcumprop9ntut7.Lfmt 
Ha&cnus  igitur ,  quid mci  iudicii  cfict    ttjtud ttltt  atJfimttiorsfJnfrJe tranficl.  L  7.  §. 
cxpromfi.  Cxtcrum  admoncndi  1  u mu s ,  q,  Jed  cum nutttt.&§.9uinimoffdep*ZiJMuifionu* 
P  cum  morcs  hominumfcx  temporis  vicifll-  ff.ftmii.erti/J.  iedttffdereb.credit.ficert.pet. 
tudinc  atq;  rct  um  varictatc  fc^pc  mutari  fi>-       Non  diftinguimus ,  vtr  um  pafta  fcriptis 
\c\nt^.finJnftJeiur.nttt.gent.&ciutL  &  nihil    fintfconccpta,an  noti.Lfnut1pndttcJ4.2S.tn  5 1 
prohibcatlcgcmvei  caaoacm  cx  confcn-  ygt  dttr*nf*#,  w  vtrb.ftriptur*  tmeruemen- 
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tevelnanJ.UcJa.ffJe  reb.crcd.fi  cert.pet.in  verb.    ditc  dcbcmus,ibidcm  ftipalationem  inrcr- 
Jcripfimedcbere,&c.conuentta^internos  ejrc.  i|-    ccfliflc  ,  cum  hdciuflio  cirra  ipfius  vincu- 
uis  W cfenbec jnJuisparatttJepacl.numer.  $.    lum  nontcncztJ.bUnditusjnjr.difidetuJJl 
conrranum  pronuntiarc  videatur  fnotus  Sunc,quihocnoftrumaxiomaornando 
audoritatc  §j/  tujcnptuni.  infiitut.  de  inuttl.    exiftimen^fillud  etiam  procedercli  pattu  5  f 
ft/put.zhas \nc\p\tfir/ptum, quo  ctiam  referri    iuramenro  confirmarum  Ut.Cutactus  tn  fuit 
poreft Ltjnfra^dc  conirah.  ey  commit.JIiput.  i-    parattt.ad ttt.dereb.  crcdtt.  AUx.in  l.jtquis  ma- 
tcm  Leaquaff.dedon.int.vtr.ejrvx.  expcdita    ior.num.14.GUJ/atjr  Bartol.inLjiquispro  co.ff. 
cnim folutio hunc  nodum cxpediet.verbis  defideiujJ.Baid.tnLt.C.deoperJtbcrt,tteminau- 
promtttcndtffondcndi,cauendt>  (iquidem  fcri-    thent.Jacrament.puberu.  C.fiaduerfvcd.Angjn 
pro  prolata  funt  >  hanc  prarfumrionem  in-    LiurUgenttit.ffi.qutnimoff.de /*#.&banc  len- 
cilcvt  omnia  folcnnircr  acta  inrclligantur*    tcntiam  communcm  pronunriat  Ialbn  d.  L 
non idem autcm probandum  cfle in  dictio-  Jiquismator.nnm.2i.  quamuis ipfe diflenriat. 
nc  conucnrionis,<£/./c,<T/4  .paliivthacUg.ejr    Fortumus incap.t.depaff.num.ij.b&chinM. 
Lcum proponas &altts fupra  allegatis ,  placicU    a.controucrf.cap. too.verf  vtrum  autcmpatium 
ftpaclo h.  ttt. L  diuifmk.  ff.  famil.  erctfc.  &  ji-    nudu,ox\mo  arg.tfiqutsprocefiJefideiuff.  Se- 
mitibut.  cundoquiafpccialcucinlibcrro>vcexiurc- 
i  }     Nec puramus rcfcrrc.  an  in  iudicio,  f/art    iurando  obhgctur. t.turisturandt.  \J.  dc oper.U~ 
vcro  cxcra  iudicium  huiusmodi  pa&iones    bert.  Terrio,  quod  acccflbrium  rei  princi- 
intcrceflcrint-irtf.  Lfittc  apudat7at  2Sjnfr.de    pali  vircs  cnbucre  non  (o\czU.fi  pacio  14.  Loc 
iranfactJemnisn.§Jnhac.fifr.  deeptfc.  ejrd.L    nofiro  tit.iteml.  expupillariff.de vulg.&papttL 
eum  antea  deretept.  arbtt.  quamuis  Barthol.  fubfiitut. 

Socin\istndJj>acJaneuijfiman.2.idcmSoci-       Cxtcrum  h^cprodu&iomeoiudiciofa- 
nxxsmfuufatUntiitinverb.atiio.  arg.d.l.pa-  .  tis pcriculofacftjquodceflcnrill^rationc^ 
cla  neuijfima.  iteml.  cumoficndimus.  ffi.fin.fi Jc    quas circa  padumnudum  in  coniihum ad- 
fideiujf.BartoLinLtaU.  §.qut  j>//ocauitffdepac?t    hibuimus,  quodq;  lcgislarores  nuila  r>fidir 
».2. FeLinci.de pacl.n.4.  W 'ejcn.injuitparat.de    occafloncm  pi.vbcre  vo\uctintJ.t.irJrfiad- 
pacJ.n.o.  contrariudoceant,  tamcnnullum    uerffvendit.Quidc  cauflactiahanccradiri* 
/blidum  rundamcntum  fuxopinionis  con^    onem  rcpudianr  2.^£inrubricdeverbor.obii- 
&itu*nt.\iottor\x\d*isind.LtaU.§jiuipreuo.  gatJt.j2.Romanjbid.n.i7.4tixjbtd.nj6.Didae. 
cauitn.tO.inJuaretet.ldcmBald.inL/iiieapud  Couxr.inreUclj.quamuis,part.i.§.2.n.s.ejrnu.S. 
axiainfradettanfac7.nu.3.  plancconrratiuifl    Mjnfxcnt.t.obf.i7jt.6.  dc  qua  rc  vidccurcfle* 
adfcucranr,cuiadftipulatur  iSidcm  Franc.    tcxtusinl.fiquismaiorjnfr.dctranjatt  ejribidi 
Ktctxn.inpr.AUiatusnu.4.Alex.n.t.IaJo.  nu.4.  Iaf.n.2j.Purpur.n.2t. 
Ludou.lioman.n.2.  qui  illam  opinioncm  co-       Propagaro  ad  huncmodum  noftroaxi- 
muncm  profitetur, Iaffini.7.§.Jedcum  nutta ff.    omate.  rcliquum  ciTc  vidctur,nc  cx  plcnio- 
depaet.num.tQ.Maincriitstbtdcmin  addtt.  vbi    rifermonc,  quiq;  periculola  liberrare  dif> 
eciam  nocandum  eft,  quod  Lud.  Roman. i-    fluat ,  aliquid  difcriminis  adeamus,  vtiuis 
tcm  Alcxand.proconrraria  parrea  Fclino    dcclarationibus id  ipfumad  couenienrem 
allcgati  locoab  illodcfignaco ,  vtUg.  tff.de    fccuritatcmdcducamus.  Quain  rcfeprin- 
verb.obltg.  illud non prohreanrur, fcd con-    cipiooftcrc folcnnisBartolidcclarario  /»/. 
crarium.vc vidcrccft  apudhunc»*.  l.illum  etigunter*ffi fcruw paciionis.ff.de detimat.lcgcs 
num.a.  quamuis  Alexandcr  fcquurus  glof-    ex  nudo  pacto  actione  impartiri ,  \  cu  quis  3  o 
famiuauthcnt.generalitcr.fiipr. deeptjc. ejr  cler.    damnum  paflus eft.vt  fcihccr cidem  fubue- 
purer.hoc  refpuendum  non  cfle  m  illis  pa-    ntatur  per  attionem  dc  do\o,vtdict.§.Jerutts 
3  4  6tis,  fqux  adadiuuandam  iudicii  expcdici-   facJienis,  Barroli  fenrenriam  commendant 
oncmpcrrineant:  veluti,fl quispromitt.it,    code loci  Paul.  Parif  Alphanus,Pomarcs, 
iccxpcnias  iudicii  fblucurum  eflc ,  &  ira    Albznus i»marginatiaddtt.Aiex.n.4i.nu. 2. 6C 
quoq;  inrclligi  poccrir  Barcol.</./.  tale.  §.  qui    ibidem  Carot.Mottn.  in  addttion.  Ang.confilj.  . 
prouocauertt ,  & apcrtc  Ar:gel.ibid.nuj.& tnfud    BaULinLcum  motajnfrJetranfaci.n.s.  BartkoL 
rcpctitione nYprtncip.  dum  cxmentcBarcoli  SocinjnhacnofiraUg.nu.io.DeciusLtnbon<tfidei 
confticuit.ibidcm  cfle  conucr.tioncm  lcgi-  infrJh.titjt.6.idcmDecjnc.t.deiudtciu.n.2\.A^ 
timam.  quxlegcadiuuctur,  vri Uegitimaff.  Ux.d.§.fidfinuual.7ff.dcpaci.n.p.lafiltid.nttm.. 
depacJ.K cc\ac  obfazUx ofleudtmus,  fupra  al-    tS.ejr  Purpnratjn addit.  E :  nc  quis  cxiftimcti 
Ugata.Nam,  vtaitBaldusjncccflariofubau.    hancmodcrationcm  corum  axiomapofl* 
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t    Ex  paSo  nojir*  legu  nec  naturaicm  yitdcm  obliga-    itt.l.eleg*nter.  %.cumpo(l,ff.  deconditt.  indfbiti* 
ttonem  n*fci  contr*  Angelum,  Soetn.  &  ufon.       £t  quamuis  Alciatus  htcn  6.  plures  coiectu- 


M    rnhmlik,**  mtfiimy  .mm^m/Um  rasticconf1d„.re»idcatur:primofiagili- 

„    sr,£™$:Z^m^ <...„,„,,  tatcmfcxu.v.^C.«r  Sccudoouod 

«flio jm/W  MfMf.  mulierUm  gcnus  fit  auanfliinum ,  &  a  pro- 

/X   Si  filta  dolo  decepta  paterna  bereditati  renuntiaue-  pofitO  donationis  alieniflimum ,  LfifiipuU- 

iit ,  renunttatto  non praiudicabiti  quamuu  lura-  t*.  ff.de  d9n4tJHt.vir.rjr  vxor.  Tcrtio ,  q>  non 

.   mtntuminterceferit.  vidcaturcertoanimiiudicioidfecuTc.f./»- 

i)    Tutm  boccafunderiftabfolumaturamcntopc-  perhocextrAercnuntut.  maxime  in  gratiam 

tatur' .  ...     ...     ...      .    ._  ipfius.cumquoinitiolitigauerat//.  infr.de 

U   Kon^uudo  ydmtttiturfedautprudenttfi.  ?  Uerei,2  Quarto,  quod  blandis  verbis 

mumfallercpojSit.  »  ,  ..  7S  . 

1/   si  rtut  patlum  confemtre  telii  in  odium  dolum  credulitati  mulicns  lUufiflc  vidcatur :  tame 

committcntududtetur.  nos  ca ,  qux  cxcmpli  caufla  dicta  vidcntur 

in  ahis  perfbnis  non  putamus  refpuenda 

V  m  quidam  cum  mulicrc  iudi-  efktPurpurJsicnum.O.rjrf. 
cio'fcxpcriretur,&  tandem  vi-       Quarto  notandum  eft,  quod  is,  qui  pro- 

ctus  pcrfcntcntiamab  eadcm,  mittit.ffccontrouerfiamdc  aUquarenon  6 

cius  rei  ignara  pcr  furreptione,  cflc  ratturum,  videatur  quoq>  pacifci.fc  ni- 

vcl  confarcinatis  quibufdam  mcndaciis  hilampliuspctiturum,a//*^r#4rj)MWi6<»t-^- 

impetrallet,vt  ci  cauercr,nuUa  fe  cotrouer-  ct  B*td.n.i.I*J.'n.2.Socinjt.i.Rem.n.2.Decim  n.i. 

fiam  de  rc  litigiofa  moturam.filius  negotio  Purpurjt.o.Alci*t.nuj2Js*noljn  l.  *mpUm  non 

intellecto  rcm ad Imperatorem  dctufit ,  &  petiff.rem r*t*m  h*bert ,vbi  dcclarat  horum 

vtfuadcclararionc  coucnicntem  formam  verborum  cam  vimcflc,vtintclligatur  dc 

huicquxftionidarc  vcllctfupplicandopo-  controuerfia ,  quxante&  poftlitem  con- 

tiic.  Rcfcnbit  itaq; Impcrator  id pactuma-  teftatam  moueatur , neque  intereflcan iu- 

la  fidcfacbimirritu  elle,  &matrem,  ficum  dicialiter  vel  cxtraiudicialiter  aliquidmo- 

ca  cx  tali  conuentione agi  ccepcrit,  iudicis  leftix  cxhi bcatut .  idem  Bortei.in L  Lucim.$. 

auctxmtate  libtrandanL  treshnedes.ff*dSC.TrebelLh^d.mlx*uffasjnm 

Multa  cxhoC  noftro  textucxcerpipof-  fr* ,  de tranfatt.^lcutm  htcnum.it.  Purpur. 

funt,nos  prxcipua^p  melioriexplicatione  »*m.,i.vbiaif,quodintcH.gaturcontroucr- 

~  huiuslegispfcqucmur.f  Coftatitaq;initio  fiam  faccrc,  fiue  fiat  dc  iure  fiuc  defado, 

fiUum^matreinteruenirepolTe,q^intelli-  fecundumgloflam  inditt.ieg.Lucim.  §.tres 

gimus,ctiamfi  de  nullo  mandato  doccatur,  heredes.ff.adSC.  Treb.  *rgum.  dttt.  §.  tres  here- 

modo  non appatcat de  voluntatc cdtraria  des.t^texand. confil.cz. bbr.  2.  vifo  tefi*ment§ 

lfidtfi*.ff.depmur*J.p*triprofilio.ffAeminor.  Bartholom*i.Phiiipp.Deciminc*p.inpr*fcnti*h 

minteg.refi.c.n*nmlU.§.funtejr*Ui.acrefcriptis.  extr.de probat. 

Sccundo  iritcUigimus.q, adprobationc       Quinte principalircr obfcruandum eft, 

$  fcircumucntionis  vidcatur  fumccre,quod  quod  huiusmodi  pa&um  irritum  cfTe  dica- 

quisnonhabucrit  cognitioneni  fcntentix  tur.Controucrfumautcmapudnoftrosin- 

prolatx,  &ad  pacifcendumab  aducrfario  tcrpretctcseft.anipfbiure  pactum  nullius 

inductus  fit ,  qui  ia  certior  crat  rcdditus,  dc  momcnti  fit,an  vcro  pcr  rcplicationcm  00- 

fc  n  tc  1 1  c  jpnuntiationc.atq;  cius  forma,idq-,  li  clidi  dcbeat.  Poftcriorem  fentcntiafam-  f 

multis  argumentis  probari  potcft.Primo  q.  plcctutur  S?\yc.hicn.i.Arcti.n.2.  Uf.nj*.  Dec. 

illud  apcrtc  colligatur  cx  verbis  noftrx  co  -  mer.i.Socynjiumcr.  /.  ttem  Rimwald.  Lancellot. 

ftitutionis:  fecundo, quod cu  pa&u tiatura  &i^4quenf.rel*tiaPurpur*t$ hicnumcr.it. id- 

iuigratuitum fit, & liberalitatcm  cotineat,  quc  zxgJ.fi vnus.§ p*ttm ff.de patt.  priorcm 

ItffM  tr*nf*tt.  hoc  deignoraritedici  non  autem  fentcntiam  vidctur  nic  Purpurat. 

poflit,quippccuius  nullavoluntas  fitdcli-  numjttxumjca. pofi xP*ulumdetJiionte.Ptt*efr 

4  Dcrtate  exercenda.  L  nec  ignortns  f  infr*  de  Gaili  aulam  *b  tUo  relatos  Paul.  Cafirenf.  ctnfd. 
don*t.  Tcrtio,  quod  hxc  mulicr  nondurn  c-  i74.incipxontr*fupcrim  confult*  in fine,  &hanc 
doda  de  fcntentix  ipfius  tcnore ,  vidcatut  ctiam  vcriorem  cflc  conftituo ,  cu  cx  tcxtu 
potius  habuifte  animum  tranfigendi,c| per  noftro  cdoceamur ,  pactum  irritum  cflc, 
pa£tum  indubitatum  ius  remittendi.Porro  quod  intelligitur  ipfo  iutcc*pit.prim*tes.  2. 

5  tranfaftio  poft  rcm  iudicataf  intcrpofita,  cufiion.  t.gloff*  in  cl.  fiepe  contingtt  deverbor. 
nuUius cftmomcti^ '^fireiudic*t*.fftUtr*f-  ,.gnif.cin*fin.  Ielm.inc*p.Rudolphm  cxtrctdc 

refcrip. 
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rtfcript.ctl.rp  Confirmatdcniquchancopi-  mmzducnimusinverbruacuabitur.  Lr.ff.  dt 
nioncmracio,  quodilludmalafide  factum  fmk,indsction.infirmabitur.  Sccundum  ar- 
iic.  Ncquc  cft ,  quod  in  huiusmodi  intcr-  gumcntum  conrutabitur ,  fi  pondcraucri- 
prctatione  nos  folliccnt  verba  lcg.fcquen-  mus.quod  quoticscunq;  dolus  conicnfum 
t»a,iudcx  eam  libcrabit.  Hcc  cnim vcrba  impcdit,  fiuc fit  a&io  ftn&i iuris,ffiue bo- 1 1 
tanturaabcft,vtc6trarixpartipatrocinen-  nxfidei  nullam  actioncmindenafci,/./»#- 
tur,  vt  ctiam  noftram  (cntentiam  conrir-  mnibusnegotitsffjeoblig.cr  acJ.  Quod  6c  i- 
marevideatur.  Scnfuscnimvcrborumcft,  pfumlcx  incontrariuallcgaca  innucre  vi- 
q,  iudicis  officio  contincatur,  vtidfaciat.  dctur.duviminftipulationcacccfloriaco- 
Potcrit  itaque  illud  facerc  finc  propofmo-  ftituit.Porro  cx  vcrbis  noftrx  lcgis  cdocc- 
ne  cxccptionis  ,/ecundum  notata  Bartoltin  l.  mur,pactum  mala  fide  intcrpofitum  fuifle, 
vbt tnfr.de tranfatt. quamuis ,  vtingcnuc  fa-  &  proptcrca  irritum eflc.  In ccrtis autcm 
tCar ,  non  mediocrcm  fcrupulum  facqflant  non  opus  cft  cocuctturis.t.conttnuis ,  127.$, 
*  llla  vcrba ;  cumexea  conuentitne  f  cum  matre  cum itaff.de  verbor.obtigation.  Obiccm  tcr- 
tuaagiccrperit ,  vcl  rcfpondcri  potcrit,  ver-  tio  loco  motum  facilc  fubmoucbimus,  li 
bumagendihic  pro  cxccptione  fumcn-  mcminerimus,  illamvim  di&ionis  irrirx, 
dum.h. ff.de  cxccpt.  Doncll.m.s.gloffa in  verb.  cx  propna  fignificationc  eiTc ,  quam  fupra 
agi.  Satycet. num.2.  ^retin.num.iJta  ^Alciat.  zdlcTipl\mus,vtt.iffdeiniuf.rup.  ejrirr.fac?. 
num.  ifi.  matcr enim  a&ioncm  rciiudicacx  teji.t.cum  /ententiam, infr.de fentent. rjr inter. 
inftituit,  illc  cxcipit  dc  pa&o  donationis  l9c.Qm.iudlfcnatwcenfuitt2.ffdccontrah.emt. 
intcrpofito ,  hic  iudcx  matrem  replican-  cumfimilibus. 

tcm  dc  circumucntioncvel  ctiam  nihil  ta-  Hinc  non  intcmpeftiuc dcciditur,quod 
lc  facicnrcm  cx  officio  luo,  modo  ipli  con-  fi  fracrcs  fororem  doloinduxcrint ,  adrc- 
ftct  de  circumfcripcioncmacrcm  libcrabit.  nuntiandum  paccrne.  hcrcditati,huiusmo- 
lnde  quoq;  confcctarium  cflc  ftatuimus,vt  di  rcnuntiationcm  nuliius  cfle  momcnti, 

9  liuiusmodi  paccunvfne  obligationcm  qui-  K^ngelJnl.i.verfreffondeoff.quemad.  tejl.aper. 
dcm  naturalcm  pariat,  vt  port  K_yibbatemin  imo  ncc  iuramentum,fhoc conciliare  po- 1  * 
cap.cum contingat de tureiur.  inj .  notab.  Come -   tcft ,vt tradit Frid.de Ser.is conf.igSJncip.quari- 
neum  in  anthcntfacramenta pubcrum,  infrfiad-   turan  domtna  UUargariia ,  ejr  fumma  Angeli- 
uerfus  venditionem  col.  penutt.num.7.  ver/.quid  cajn  verb.  iuramentum  §.j2.  Petr.  Anchar.  tn  c. 
autem ftiuramentum.  Ioan.  Andr. inc.  r. extr.de   accefforium , extr. deregJurisin  6.  quos  refert  ejr 
tommodat.docet  hoc  toco  Purpur.n  #.c[uis  rcpu-  /equtturhicPurpurjtuwjyjicccduntx^sflcxand. 
gncnc  hngc\  Jnpr,Socin.n.<.Iafn.  6.  Aret.  n.2.    tqut Romam.  §.  duo fratres  coium.  28.  ver/./ed 
Dec.n.4.Romanjfu.}Miam ipfe Corneus n.4.  A  r-   iuxta  hac,  Frtnctf.  turtius  Senior  corfit.66.fu~ 
gumcnta ,  quibus  hi auccorcs  lllud  tribuiflc  perpramiffa  narratione  verf.  contra  dtcius con- 
vidcncur,ptxcipuafunchxc  Plimo, di  fH-   utntionesmratas.  quo  pcrcinct  etiam  (onfil. 
cultas  antca  prxccpta  quod  Imp.  verbotf-  174.CafirenfAtciatJncap.cumcontingat.extr.dt 
berandi, vt:\tur.  Sccundo,  quod  dolus  ina-  iureiur.nu.t2.rbi*it  hancopinioncmcom- 
ftionibusftricci  iurisobligacioncmipfoiu-  muncmciTc&addichancdccifionisratio- 
re  nonimpcdiat./.  doto.wfr.  deinutil.fipul.   ncm,quodquamuisin  aliisdifpolitionibus 
Tertio»  quod  v  cr  b  u  m irritum ,  non  lemper  diftingui  foleat,vtrum  contra&us  ficbonr 
illam  fignificacionem  habcat ,  vt  ipfo  iurc  fidei.an  vero  ftricti  iudicii,tamc  hoc  in  qfti- 
quid  nullius  lit  momcnti ,  fcd  vt  ctiam  ac-  onc  iurisiurandi  non  proccdcrcquod  illud 
cipiatur  inhis,  qw  '■efciflionem  admit-  fitfcmpcrbonxfidei,quxineo  cxuberare 
t\im,t.nonomnia.44.ffi*emintr.inintegr.refi~   dcbeat.cum  Deoprincipaliterfiat.f.if£//#- 
tucndJtemcap.irritam  tffe.j.qua/t.6.Scd  his  ar-  res  de  iureutr.Didac.Couarr.in  releft.  cap.quam- 
gumcntisnihilderogantibus.priorcmfcn-  utfdepaft.tn6.par.j.§.4.n.t.Scdfcicnd\imc(t 
tcntiam  potiorem  eiie duco.admifla  expo-  quoa  Socinus con/.26j. in2.part.  itc Putpur. 
iitionc ,  quam  fupra  complexus  fum ,  illa  hic «^.arbitretur.f  hoc  cafu  tutius  cfle,  vt  1  j 

1 0  dcinde  conliderationc  adhibita ,  -f  quod  abfolutio  a  iuramcnro  pctatur^fr^./.f/irfp- 
vcrbum  liberandi  non  fcmper  ncxum  ali-  iufJbres.extrJeiureiur.  Rcgula  adhunc  mo- 
qucm.qui fubmoueri dcbeat,fupponat,  vt  dum  propagata,  ccrtas  declarationcs  ad- 
l.quidjit hereditasff.de hered.rjr a£t.  ventLey-  i-  mittit,  vt  primo locum  non  habcat ,  fi  non 
bidemgloffa  inverbMberabitur,capfiquispres-  fittalisfdolus,  qui  prudcntiflimumfallc-  H 
fyerorum^dereb.ecctef.mnalten.  vbi  idcm  >  rcpoflit,  ita  Purpur.  numtr.  47.  atqui  aa 
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circumuentio  in  huiusmodi  lcgcpropofi- 
taintali  conditionevetfctur,  lupracxpo- 
fui.  Sccunda  dcclaratio  cft,  fi  rcus  pattum 
f  fconferuarc  vcllct,valcbitcniminodium 
dolum  committcntis  ,gbjjj»  Liurisgenttttm. 
§fr*lorait,mditfio»edelo,cribid.  Purpttr.  hte 
num.<t. 
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SVMMAIIA, 

Ex  pofifafte  nudo  de  tureciutli  nuUa  ailio  iatur. 
An  fccundummeresGcrmanu  huiwdiffcremueo- 

gnitto  altquidvttlttatu  adferre  pefiit. 
Doftori  de  confuetudinejpttialiqutdajftrcntirt-^ 

guurttercrtdi. 

Ptritulofam  tfitajftucratuncmdt  tenfuetudinege- 
nerali. 

Tefiimonium  Wefenbecii  de  eontraria  ipfim  Ger- 
manu  confuetudmt  tx  multis  m  caufiis  cotreucrfi- 
am  vecatum. 

An  pactum  nudum  iurt  canenice  aSionm pariatt 

Atiftertt  qut  id  dtfendant. 

Canoncs&rationesquibw  fuc  fcnttniunbitur. 

Diuerfa  fententu  aufteres  ture  canomce  mbtl  de  bae 
quaftionemutatum  effe. 

Intertuscanenicumcnm  ciutltntn  temertdtfft- 
rtntiam  introiuccniam. 

Qua  multu  vtgtliit  excogbata  &  lenge  teporitvfit 
conprnuta  funt,legisUteres  vne  vtrbo  nen  cenfen- 
tur  fubuerttrt  voluiffe. 

Si  im  eanonitum  altquid  itfcrimmit  intreiucerc 

voluifietttddiferteexprefiijfet. 
Cautto  qua  cauffam  cencludentem  non  babtt,  etum 

iure  tanonice  nullum  effeftum  babtt. 
Jdulta  abfurditates  qua  banc  interpretationem  iu-    ^  g 

re  canenito  tenfecutura  funt  fi  dtcamm  queduk  ^ 
fimplex  verbu  tanti  peffe  quanti  requifita  felenia. 
Dilemmatt  ofitnfum  quod  nuBa  iufia  taufiafit  tx  J9 

paftoafttontmdtternendi.  jf 
Ratie  a  defteribw  cenfiderata,  quare  nudi paSum 
aStonmnoHpariat,txplofa.  t\ 
Alidcenfidtrdtio  Saljceti. 
Ratio  buim  iuru  intreduetnii  feeundum  auSortm. 
Ltgts  ftad  infiituta  bominu  &  eontra  homtnet  ci 

in  varutatt  tenfuttudtnu  altqutd  ttrti  a  Itgt  dif- 

peftti  efi  ad  prsfcrtpta  lcgi fefe  accemodarefeltnt. 
Primo  iUo  iurtnatura,  queigtntium  apptUatur, 


35 
3* 

37 
3» 
39 

4» 

4« 

4i 
34 


4* 


47 


/3 


si 
»3 

»5 


*7 


afttmabatur. 
Ex  duobm  nulit  quod  mintmum  ctl  eJigendum  tfie, 

td^txemplit  ai  rem  pertintntibm  iUuftratum. 
CurpdCht  inrtiptrfetu  txceptiontmpreiucat. 
Pafta  feeuniumnaturam  legtbm & tenfuetuitne 
adfcriptamferuanda  funt, 
InteMtSm  l. ftatuat. ff.de  acquir^erJem. 
Magnam  effe  difftrentiam  inter  iuramentum  & 
fimpltcemloquelam. 

An  ex  nudopoMo  implerart  quis  effittum  iudieit 
pofiit 


Quid pro  bandum fit  in  altit  Italia,  Germania,  Hi- 
ffanu  &  Galiu  rtgtouibm. 
Morts  bomtnum  tx  ttmporit  vtcifiitudint  &  rerum 
varutateftpt  mutartfolent,  &  propterea fequen- 
dum  qued  nouifiima  confuctudmt  certt  retepti ftt. 
Infiutta  leges  qutbm  cenfirmetur  quodpaSum  nu- 
dum  ad  aSienem  nen  preficiat. 
Nen  ejfe  dtjiinguendum  vtrum  paSa  fint  fcripta  an 
mmut:&  ibtiemreprebenfw  "W 'efenbectw. 
Qutd  turu fii  in  tUit  paSu  qus  ad  1 
dtcti  expeditienem  pertinent. 
An  pattum  iurciurando  cenfirmatum  1 
preducat}  diucrfadoSerumfemcntiai 
DeclaratioBartolt  circa  regulamgeneralem  pera- 
SiontPs  tpft  fubucntri,quiexpadeddmnumfen- 
tireprjfet. 

InteUeftw  huius  modcratienU. 
Difficultas  ctrcahancBartoli  ieclaratientm. 
PaSd  inter  mertattrts  mterpofita  dttiontm  part- 
re,&quarc. 

Quti  iurufitfi  exrra  cauffam  negtiutionit  &pa- 

ttfcantur. 

Ex  paito  gcminate  aclientm  iari  guclores  ata, 
ratitnes. 

Contraria  ftnttntu  au3eres&  argumenta. 
Paclum  quoilegealtqua  tefirmatumfitaiJiemm 
produtercidfy  vdriutxempluiUufirdtum. 
SingubtritufminUnttrfocerum.%fitenucnit.f. 
dcpdit.dotdl. 

Dijftrtntu  inter  hanc  declarattenem  &prmam. 
An  in  Lt>mibwtaufiu,inquilurattenttatticnu 
quis  ('amnum  feniirepcjfetfperaltam  atitenm 
futcurratur,quam  de  doloi 
Comtentienes  iecatijfa  publtca  infittuta  etiama- 
Sionm  pariunt. 

An  bac  detlaratto  rtclt  inttr  execptionci  referatur. 
Ccnutntiontt  iure  genttum  munita  aStinmtri- 
bucre  folcnt. 
An  prtnctpesex  paclo  nudo  ebligentur. 
Ex  pailit,  qiu  ttrca  fubfiantiam  tontraclm  bena fi- 
iet  vtrfamur aSienm  nafti. 
Pacla  m  tontinenti  tuxta  contraeTum  interpcfita 
iureaSienit  nos  muniunt. 
Paftum,  quoi  m  tradittont  rci  intcrcefiit,  ctum  a- 
atonempreducitjdq.multitlegib.cemonftratum. 
An  tnter  admtniculu,  quoireiintcruentientnivo- 
tant,&traittieni ipfiw  rti  altqutd fit  dijtrimmiti 
5;   Doftorts  qut  td  affirmcnt  &  tUerum  argumenta. 
<  6   lnterprttes  &  rationts  comraru ftntmtu. 
$7  Vlttma femcntu  ccnfirmata  tdq,  cx  rartit  ratienib. 
5/    Conditients  qua  requbuntur  vt  paft  um  tuxta  tra- 
iitionm  tntcrpcfitum  aftienm  pariat. 

59  trimo  ncceftrium  ejfe  vtpdftum  tnfauerm  tra- 
itntu  mttrpenatur. 

60  ImeUeftmlfi  ttbt.Clotat. 

(1  Pafta  iuxttt  traditienm  mcrpofitaita  dtmmma- 
Sionm  dtfcrrt ,fitU*rcffittum qua  ad  naturam 
eentraftw  pertinent. 
ii   Jlia  conditie  tfi  quod  rtquiratur  vt  traittio  fiat 
txcauffa  veluntaria. 


( tumberu 

Anfalttmdtnumutie  tuangtlic*  lotum  babtati   /_$  tdtr»oJficwefie,vtfiltmiotttsonidtautimamiw- 
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Tit.de  paaisUegcm.  *ii 

Quare pAtertxpailo  indotit  cmftttuttone  inter-  fcnbccius  iurc domicilii confedit,  &etiatn 

pojitonulljmartionemtuncifutur.  confcnuit,pro  fulcienda  fuorum  clicntutn 

6s    vUim4(ondttio,vtp*aumtHtradttttncinterpo-  caufla  hanc  iuris  dcnnitionem_,  allegent, 

fitttm  tittoncmparut.efistconcernAtreJlitutto-  Eccnim  Hcnning.Godcnr#///<>7.»*.i.hanc 

ucmtpfiwrct.  iurisdifpofitioncm,  quana  cltcnti  fuoad- 

ii    An.dindiptfitlonercimcapAcifcAtvt  depofitum  r     *            r      i               r  j 

fk&iauZ  meKom*me^ndcn*fcMuracUo.  uerfantcm.agno  cit,  &  non  coniuetudinis 

67    N&m*  fcntcntu  defenf*  contra  Alextndrum  dcfenftonem.ledahaiuns  fubfidta.quibus 

exmultitrnttoKihm.  cau(rxpcnclirarifubueniat,c6quirir.  Mo- 

6i    iHttMfal.fittbt.ff.d4p4Birtpxdt4t*interprttd-  deftin.Piftor.n$*»/<f*.«  57.  pfentisnoftix 

ttoiteCut4cti.  legjj  refponib in deducrionc  cauflx  (iix.v- 

?ucU  cxtrant4  &  qtu  nd  Altum  finem  tendunt  cjCUr.Hicronym.Schurn\profeflbr  Acadc- 

con^um  noninfirnurc.  mieVVittebcrgcnfisc,»/}.^/  i.n.,Mc  conf 

7»    RAttoquodvlunex  pd(lttnxt4  contr4Ctuminter-  ,  T               y     -      wL      j        #. .  ' - 

poftLre Actunupc»  n.npofimt.  tf.ccnt.i.n.t.ua dcmu  pactu  nudum acW 

hi    muUeclu,  t.  quodfilocm ,  ff.  dt  rtlipof.  &  fumt.  P*rcr e dcclarat ,  fi  m  conttncntt  poft  con- 

fxncr.  traclu  fubiccutum  fit.  Scabini  Lipicnies  m 

-1    sullttAdiffiiuUAt exU.S  fii.de  dtfhrt.pigntr.  faureJotutifintb.C{Uxpromi\gn\pArtcab\pt~o 

|  V  o  pronuntiata  prxfens  con-  VVelcnbecio&Scnncidcvvino  lunt  con- 

ftitutio cxhibec, regulam  &  cx-  fara nacx. aujji  4 t,  infigncm  dticcptariouc 

ceptionc.  Rcguladictat,cxpa-  intcr  duosiuriscondiltos  proponunr;  anii 

j  tto  f  nudo  nuliam  a&ione  dc-  quxratur  dc  a&ione ,  q  cx  paclis  na(c  atur, 

ferri:  cxccptio  pcrhibct  patta  tantumpoilit  &  coplcctaturverbumdW*, 

itixtatraditione  intcrpofitatndiucrfacon-  qu4ntumpromitto,  fcripto  comprehenfum  ? 

ditioneelll  Antc^mcrita&rvircsvtriufq;  Additurq; hanc  altercationem  Jongius^p- 

fcntcncixexcutiamus  prxucrtedaillaqftio  du&am  nulla  inuentflc  dcctfionem :  quod 

z  videtur, -fan /ecundum  mores  GermAnia  huius  faneminime futuru  erat,(i manifcfla  &vni- 

differentiactgnitioauquidvtilitatit  adferrepof-  ucrfalis Gcrmanix  c6fucrudo,maxime vc 

///.EtcnimXtfcfcnbcctus  inftitp4ratit.tu.de  ro  Saxonix,dcquo  idc  VVcfenb.  tcftimo- 

paft.n.o.  contendit ,  cofuctudine  totius  Im-  nium  fcrre  potcrar.co  res  dedu&a  ruiJict,  vc 

pcrii  Gcrmanici  co  rcm  deduclam cflc,  vt  actione  producercnt.  Myniingerus  diiigcs 

cxpaclo  nudo  quis  xquc  cxpcriri  poflit,  obfctuatorconfuctudmis«»/.i/.»*./.  ttem 

quemadmodum  cxaliis  contra&ibus.  No-  conf)o.n.to.\n  cxplicatione  controuci  lic.dc 

Jtiflimaautemillainterpretumfnoftrorum  qua  confultuscrat,  fingularcfubfidium  ex 

dcfinicioeft,illuftrido£tori  dcconfuetudi-  noftrac6ftitutioncpetit,atq;  mutuarur,  q- 

ne  quid  aflercndi  credcndu  cflc ,  Mynfobf.  profcclo  tanto  viro  mdignum  fuiflct.fi  eui- 

4  o6.n~4.cent.$.  fcd  mouctcdiucribjquod^cu  densGcrmanixcofuetudorepugnaftet,  q» 

Gctmanixditiotamvafta  fitvt  nullumre-  &ipfumdeAndrcaGailJpfttcripo(fumus, 

gnum,quod Chriftiano nomtnc continca-  qui  diftin£ti©nemnoftrxlegis,itc  /.  m  bon* 

tur,  xquarc  illam  magnitudtnc  poflit.ncdu  fdei,infr.eod.ob/.iotjn.io.\\bcntcr  agnoicir,  q» 

pcriculo(a,fcdetiatemeraria  talis  adfeuc-  apertius  facit  Harrmannus  \\vt\.pradforcf 

ratioiudicariqueat,vtoftedtmusin noftris  ltb.2  mtfcelLc.t.  obf.2.nu.2.ttemeod.  I1b.ttt.22. 

commcntariis  deprafcripttombus part.  f.cj.n.  depACl.tytranfali.obf  a.n.tt.  dum  diftercnria 

if/.q,  coiuftioricxcauflainprxfcnti  qux-  conftituitinterpaitum  redemtionis ,  q»in 

ftionc  profiteri licebit.Etenim ipfcWefcn-  continenti  inter  ponatur,  quodq;  cx intcr- 

j  bcci\i$confj7.ub.i.nu.io.  non  au(us*ffuitdc-  uallo  fubfequaturvtctiam  iacit  Gcrmanicj 

fcnfionisfuxprxfidiuminconfuctudine.q  nonvulgarc  \umcn  Zafuiseottf.  12  Mb.t.  n>ti. 

pcrvniucrfamGermaniamobtincrct,  co-  lmoficoueniensaucloritasin  decifiontb9, 

ftitucrc,fcd  confugit  ad  au&oritatcm  For-  q  Adriani  Gilraani  nominc  circutcruntur, 

tun.Garfi^,qui/»f./.».//.^fi)<<f7.au£torfit,cx  collocandafit,ipliafl"cflbrestribunalisSpi- 

iurccanonicohanc  vim  pa£tis  attribucam  rcnfisindecidendis  cauflis,qibidevcriia- 

e(Tc,quod an vcrum  fit.&ad  confirmationc'  tur , pfcntis  noftrx legts ,  item  l. inion* fdei 

nropofitx  quxftionis  pcrtineat,pofteaex-  hoetit.l.7.§.qutnimo.fdepaci.Mn\t\oncmy 

icqucmur.SitotiusGcrmanixinftitutisita  fibifrequcnter&fcnooboculoSjpponunt, 

res comparatafit.vt  VVefcnb.  contendit,  vtconftat  exdecifionc**.».*/.^/.^.  n.24. 

3uid cauflx eft  quod  nedu  doctorcs  aliaru  Ub.t.deciftfiJib.2.num.t.decif.i<f.  nu.  7.  decif.30. 

itionum,fcdctiamSaxonix,  inquaV^c-  w.f.vbifingulare  iu$circamcrcatorcseif# 
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■$2  Comment.Petr.  Gilkenii  ad  Lib.I  I.  Cod. 

suTcritur  dccifjt.num.4.  decifione  fummaria  geprofcratur,adac}ioncmpron"ciat7./*/t. 

eiufdctn itbr.r.nJS.  Rcpcto mcmoria hanc  0441  ff  deacq.rerMm.  Quarto quod morta- 

ipiam  quaeftioncm  farpc  in  iudicio  noftri  litcrpcccct,quircccdata  pacto.  cap.  prttdt- 

principis agitatam,fed nunquam  cx caufla  cart.2i .q.2 . Qu  1  nto quodDcusintcr fimpli- 

allegata:  confuetudinis  dccifioncm  inuc-  cemloquela,  &  iblcnncmpromiflionem, 

niilc,icd  potius  ex  alus  rationibus, vcluti  q,  ctiam iuramcnti,  non  faciat  diftinctioncm. 

quis fub  vcrafide  autiimili  cautionc lcob-  cxtjichrijlut,  extr. deiutctur.  quo  p  cttinent 

ftrinxiilct,autquodaltercontrahentiu,nifi  didaPfalmiftx:  qu* proredunt  deUbiUmcu 

conucntioniftarctur  ,graucdamnum  con-  nonfactamtrrtta.  Scxtoquod  ius  canonicum 

trahcre  poflet.  fcquatur a?quitatcm,  c.  dtltc7cextrdeiudictu. 

Vndc  cum  apparcatpropofitae  contro^  atquin  aquitatem  dccerncrc  vt  taliapro- 

uerfixindagationem,  etiamfi  crlcftu  Ipe-  miflapr.xftcntur/.g'///»//*f,vtcundemtcxtu 

&cmus,infruduofamnonefle:reliquuefle  inducit  foxtoX.Jfjnahdat.nu.t,  Sexto,quod 

vidctur,  vt  fcqucnsoftcndiculum,  q,non  paclum  nudumammodonandi  conceptu 

minusinfeftum  cflc cxpcrimur,faltcm  bc-  vidcarur ,  /. Campanu?.ff.deoperUitbertor. do- 

ncficio  iuris  cahOnici  hanc  vim  paftis  at-  nationem  autem  nunc  tcmporis  acboncm 

*  tributamcflc,tvcctiam  in  foro  icculari  ef-  dctcrteJJtqtrUargeniuminfr.  dedot.at.  Vlti- 

fe&uin  iuuexferant,fubmoueamus.Inqui-  mo ,  quod  fccundum  diipofitioncm  iuns 

rcndum  iraq;  initio  tl\,anpdc7um  nudum ex  ciuiiis,{i  obligatio  naturalis  Icgc aliquaap- 

definitioneturUcanontciac7ionempariat>  Qua  pioberur,indedcfcraturaC~Ho.  t.legttima.ff. 

f  in  rc  animaducrto  glofsa/»  c.r.-fext.  de patt.  depaci.  Atqui  hanc  cognitioncm  ncdum lc- 

idaflcrcrc,  q  codem  loci  poft  innoccnr.  ge,vtc.t. cjr  cj.extr.de pac7.  fcdctiamiurc di- 

Gofred.Hoitieffequiturloa.blmol.w.tf.Pa-  uino  adiuuati,*//  dtctum eH. 
not.n.2.Yc\.n.$.poJlButr.  Dominj&aliosmultos      Diflentiunt  autcm,  &auc"foriratrfiuris  j 

inhancfcntenttaadduclos.  Fortunius  Garfias  canonici  nihil  mutatum  cflc contcndunt 

n.i9.&feq.Archidt*c.22.q.$xxurdmcnti&i\.in  Salyc £/f».*.Purpurat.».i*.AngcI.  Aretin. 

4julhdC.C.devfur.n.j6. kng.inlftcertisanr.uk  $.inperfenam.wjttt.deac7.nji.klc\at\iitib.f. 

/.».<f,cW.Paul.Caftrcnf/»  §Jedcum  nuUa/7.  patadoxxap.j.kndt.  Fachin./r£.  2.  controuerf. 

ffldcpdc7.n.j.ejribid.k\ex.n.p.Aiberjt.rs.  Iaf.».  eap.too. iacmque fcntirc  vidcrur  Angclus^ 

j.vbiait.hancconclufionem  comunemcf-  ficertUdnnU,mktttui.nu.(f.  Procuiusconfir- 

ic.Barthol.Socin.A/f».i.Dcc.».r/.Schncid-  mationcfcqucntiaargumcnta  in  confidc- 

vvinus  Injt.  dcobligat.qu* recont.  in expofit.ru-  rationcm  vocari  poffunt.  Primo  quod  in- 

brUd\infeltioncdepac7Un.7^//c(cnh.infuUpa-  tcr  itis canonicum  & ciuilcno"}"  dcbeamus  10 

rdtit.de pdc7.n.o.\j\o\.Komz.l.2 ff dcvirb. ob-  aliquod difcrimeninrroduccrc,nifinomi- 

/ig.§.exhUBattho\.Soc'm.inexp/icat.huiut/e-  natun hoccomprchcnfum lit,  cap.t.de oper. 

gun^.vox paritcrprofitetur,  illa  ccmmunc  »0*.»«»//</.Secundo,quod  abfurdum vidc- 

efle,ide infuUfaUenttUinverboac7to.vtrf.nono  atur, fica,  f  quxmultis vigiliis,longarcru  11 

/fiZf/.vbiinhancfcntentiaallcgat  Ant.  &I-  cxpericntia  ad  vtilitatcrcipub.excogitara 

mol./»f^/*^.«rtr^f4r£/7r.Iacob.dcSochis  funt,vno  vcrbofubucrtidicatur  coxximl.fi 

incpr<tterea exrr.de fJ>o/d/.Cotn.  conf.2.n,r.k\-  QuandojnfrJeincJftefiament.  Tcrtio,quod 

ciitJncxumcontingatxxtr,deiureiur.n.ij7.E-  fi  voluifletius canonicum"t"expac"tonudo  II 

mmuc\Sozrcsinjhefaur.commun.opinion.in  aftionem  tribuerc,  hoc  difcrtc  potuiftct 

verb.pac7um,\hih2nc  fcntcntiam  commu-  cxprimcrc:  quodcumnon  fcccnt.non in- 

nemtcftatur.vtctiamfacitFrancif  Viuius  telligitut  hanc  mentem  habuiflc  ,capit.  cd 

inverb.pac7orumgeneranu.4.  Didac.  Couar.  dudtentum.cxtr.dedecimU.l.vnica.  C.  decaduc. 

in rclec7.capit.quamuU partefecund.  §. 4. nume-  toll.§.vbiautem.vetffed ejrvarietatU.  Quar- 

ro  24.  profenus  hanc  fcntcntiam  recepti-  to.quod  ctiam  iurccanonico,cautio,qua: 

orcm.  cauflam  f  non  dcfignet  ad  erVc&um  iuris  15 

Hacc  fcntcntia  certis  rationibus  inniti-  J>ertinercnonvideatur,«,.y?M*//0 ,  defidein- 

%  tur."f  Principio  c.t.  extr.dcpac7.vhi  ftatuitur  firum.  V  ndc  idcm  probadum  cflc  in  paclis, 

pa&a  fetuanda  cfle.Sccundo  arg.  r.  qualiter  qua?  ii  cauflam dcmonftrcnt, ctiam  iurc  ci- 

jxotL  Vndc  cdoccmur  ftudiofc  nobis  anni-  uili  actionem  pariant/.7.§-*  ff.de fac7.  quod 

tendumcfle,  vtqintcr  contrahcntcs  pla-  fi tali prarfidio  deftitutafint.nonimmerito 

cuiflent,operecomplcantur.  Tertio,quod  ad  aclionis  crTeclu  transfercnda  nen  func, 

Tcrbum ,  quo  fcruarcaliquid  iubcmur,fi  le-  •  1  hacnofira  Icge,  itcm  /.y.^.cum  nulU.ff.de paH 

Etfi 
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Tit.  de  pactis  L  legcm.  313 

Ecfi  ponamus,vcnaturapa£corumr/?,/.  t.ff.  gincmurilloshocignorafle,quod  regulari* 
dcirtfact. iila ad cauifam  libcralicacis  rjtine-  tcr  proccdcrcnon  lolct, cumomncs  intel- 
rc, non  cilc  tacile  illam lntcrpretationcm  ligantur ius (citcJ.conflitutionesJupr.de  tur.cjr 
facicndam .  pcr  quam  miis  facultates  luas  fact.tgnor.  tamcnadrmifahacaliegacioncr,q, 
diliipei.  :/muitatcmcrcdonalR'pra'l'uma-  quisiusignoraucrit,  adhucaudicndusnon 
tur,  /.  cum  Jf  tudebitoff.  dcprobat.  Quinco*  erir,cumiurisignorantia,hdclucrorra£tc- 
14  quodliftacuamusconucntionemflunpli-  cur,parrocinarinonlblcaC//*r«/g»0r*»//4, 

ccm  tantum  prarftare ,  quancum  ca,qua:  cu  7.&t.errorffdeiur.crfacl.ignorant.  Scpcimo, 
lblcnnicacc  coniunccacit »  illa  abfurditas    hanc  allcrtioncm  commcndatratio.  qua: 

hanc  fcnteniiam  conicquutura  vidcatur*  legislatonbushorramcntofuir,  vtiutis  rc- 

vtlimplcx  votum  tantum  pollit  quanrum  gulasitamoderarcntur.  Quainrcnon  ie- 

lblcnuc,  contra  cap.con/utuiti  quicUr.  zct  vo-  quimur  noftrorum  intcrprcrum  obicruati- 

uentcs ,  idemquc  obtincat  in  rcnuntiatio-  oncm.qua?  noftropropoiironon  vlq;  adco 

nc contta.cap.admonet.extr.de  renuntiat. dcob-  feruirc vuicatur,  fcdalia, quam mox cxpli- 

latio  officiola  omnium  bonorii  vinculum  caturi  fumus.  Etcnim  Albcric./»/.7.§.^*i/» 

actionis  conftituat>  contra c.cumvenijfetde  /»w.»./7.item  Barrol.»//.//.  Bartoloiubicri- 

infiitut. itcm  vt  clectio  non  fuo  loco  aut  or-  bcntcs  pallim  dodorcs  conftituunc.f  pro- 1 4 

dine  tafta  obtincac,  contra  cap.  quiapioptcrt  ptcrca  padum  nullam  a&ionem  parcre,  q, 

declect.Aut  iententia  non  co  modo  qui  capit*  virgo  pcr  fcillud  ncqucat ,  nili  maris  &  f  cc- 

fin.extr.de  reiud.  prarfcnbiturprolaca,  vt  li-  minxofficiain procrcationc  hominucon- 

deiullbr  citra  ftipulationcm  obligctur ,  co-  curranc   Jedhac vetujiasjnji.de libcror.txhe  - 

tranotata/W.y.  §.  dceeptitatio.jf.de  vrrbor.ob-  red.Scd  hxcratiomco  iudicio  admittcnda 

t/g. tjribidcm Iafon num.7.  ZaJ.num. 0. Ealdj»  non cft.cum id nd pcndcat a natura rcj, fcd 

cipJ.extr.de  pait.VeUn.ibidem  num.14.  qui  ta-  a voluntate  legis,quar vt alias  coucntiones , 

mcn  dubitantcr  loquitur,iccm  quodinco-  quarin  propnumnomen  tranfeunr,hoccf- 

tra&ibus  innominatis  quis  ftatim  obligarc-  f  e&u  donauit,  icaetiam  padanudarcguJa- 

rur,ncc  pccnitcnciar  locus  elTctcontra  ca,  ritcrcadcm  vi  mftrucrcpotuir,  vt  ficri  vi- 

quxfcripcarcliquicBaldus/»/.^^/*.  in-  dcmusinomnibuspactis.quxiuxra  cotra- 

fra,dercrfermut.  Angel.ljntradttionibm.  f.de  ftum intcrponuntur,W^*»«*//./Ay9.  dc  v- 

ptci.Fcltn  dxap.i.num.  tj.  vbi  tamcn  hoci-  Jitr.inUegeffeod.tit.UdexactiontmJrf.dedotl 

pfum  dcclarat ,  quoddeniquecompromif'  promijf.noucllsvt  (jonjalitia  largnat prcprtm  Jit 

fum  nullo pa&o  inftitutum ,  dc qua ict.cum  contrattmjnprinc.0  totJitul.  I. Ugtttma.ff.  de 

antee.CJereceptjtrb.^Qtioxxcm  iurc  canoni-  /*#.&inomnibuscafibus,quosfuprapcr- 

co ^pduccrcr,  quod tcftc  kngclakg.fi ctrtit  fecuci  fumus.  Ncq;  fcrendum  puto  Bartoh 

annu  W///.Canoniffcencgenc,icavccxhoc  ind.l.iurugentittm§.qutntmo ,  &aliosdoclo- 

folo,codemauccore,  illorumcradicio  con-  resipfiadftipulanres ,  quodqucmadmodil 

fundivideatur.  Sexco.  quodalicnum  lic,  Deusfupplerepoflitillud,  quodinvirginc 

vtipfi  pcr  achoncm  fubucniamus.qui  iu-  racioncgcnerarionisdcfic.iraquoqilcx  irt 

ftamcauflam  petcndi  non  habcc.  Quod  pa&isidempratftarequeac.lntcmpeftiuam 

ij  autcmhi  incaconditionc  vcricntur.+cx  vi  cnimcolle&ionea  miraculis  diuini  nuini- 

dilcmmatis,quodfubiicio,  facilc  incelligc-  nis.ad lcgemparumpicinferetis,cxcore- 

tur.  Duorum  cnim  altcrum  ncccfTe  cft ,  vc  felli  coftituo,  quod  leges  lllud  potucrmr  eX 

contrahcntcs  vel  fciucrinc  hac  iuris  difjto-  ordinaria  poccftacc,vr  parcr  cx  /.  Ugittn.a.ff 

fitioncm,vclignorauerint,  SiiUamcom-  depaitu, &aliislegibus  fupraa  nobisccm- 

pertam  habucrunt ,  nort  poflunc  intclligi,  mcmoratis,  quodqj  iurc  canomco ,  vr  ipfi 

ahtcrfcobligarc  voluifle,quamlegispra:-  volunt.idgcncralitcrconftitutu/ir.  Staruo 

fcriptarcquircrent.cum  voluntas  contra-  iuq;,cauflamhuic  rarioniadfcribcndano 

hcnciumlcgibusconformiscenicacur,niu*  cflc,iedvoluntacilcgis,  q  aliasrutiones  in 

nominatimalitcrcaucanf.  /.  exemto.11.fj.de  confiliumadhibuit,quaiumvna-{  comnu-  xj 

4c7.emt.fjrvendJxontrattttf2iffderegut.iurJ.  moraturhicaSaIyceto/»7.  quajl.quzq;  fu- 

qnidamcumfiUum.ff.de  verb.obUg.vctbz&utc  pra  aliqua  racione  pccptacft,  q,quemad- 

vltra  intentionem  contrahentium  operari  modum  cautio  nuda,  in  qua  caufla  non  cx- 

nondcbenc./.»o» omnU.ff.de rebuscredfitert.  pcimacur,  nolblctadcflcduiurisf tinerc, 

pet.&c  is  lardi  non  dicicur  qui  ius  commuj^  l.2.§.ctr(a.fi.deexceptMl.mall.cum dc indcbtto* 

fcqmcur,//fi»>9.^r^./ff/»/^.C^odfiiaw  $.  Jm.  fj.  de  probat.  in  pritiap.  ira  quoqu« 
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nuda  pa&io.  Hanc  rationcm  cx  co  refcllic    accommodarc  foleanc/.t*x  emto.  ti.ff.de  acl. 
Purpur.quodiurccanonico  eadcmdcco-    cmt.&vcndLqui<Um.ff.dcvcrb.obligat.  qux 
mcmorationc  caufl**  comprehcndantur ,    hoc cafu  attionis  vinculum  cx  cauflis  rcla- 
c.ficautto.  extr.  defideinfirum.  cum  tamcn  cx    tis  conftitucrc  volucrint.no  poflunt  intcl- 
comuni  dottoru  niterpretacionc  ius  cano-    ligi  cum  confcicntix  fcrupulo  ld  ncgarc,  q, 
nicum  attione  cx  patto  nudo  largiatur.Ego    pa&o  nudo  &rper  verba  omcibfa.aut  minus 
ftacuo,  haccofideracioncm  non  multiivr-    medicacapromifcrant,cu  fcicntidolusauc 
gcrc  cx  cauius,quas  fupra  complcxus  fum ,    iniuria  non  infcratur/^.  §.fr4terea.fqu4  in 
icdmagisobcfle,q>pac"ran6omniafintgra  fraud.gefi.  &omncsleges lcircintclligatur, 
tuita,quodq;  f^piilime  caufsa,cx  qua  intcr-    Uonfittutieness.de legib.  A  quibus  no  abhor- 
ccdant,c6pleciantur,vc  vidcrc  liccc  inl.f4-    rcnc  ea,qux  mcmori^  prodidcrunc  Alex./» 
fUcMuent472.ff.dtco»trakemt.rt2nicno\ja  rubric.deverbjiblig4t.n.ij.Zafjbid.n.it.¥ranc. 
conftitutionc  lubinid.fi  quu4rgentumJnfr.    Ce»4nj§mmcntMb.$.c.tM.$.Donell.bicn.  zt.xr 
de.hntt.xA ccia in donacionib.  locu  habuic    quu cflc & cx iuro nacurx , fidc & pa&a fer- 
icc  in caufla dotis  antc Ladex4c7ionemJnfr.de    uari.  Scdhoc ita accipicdum,  (i  modo vcrc 
dot.promiff. &inomnib.  pa&is  cx  intcruallo    fides  dacafit,ideft,liquisfcrio&cxanimo 
intcrpofitis.Exiftimo  icaq;  lcgislacorcs  no-    promifcrit:  na  fi  lcuitcr  Sc  fine  caulla  fiac,& 
ftros  obfcruafle,  quod  promilcua  facultas,    quafi  jpficifcacur  a  quada  oftccacioncaliud 
8quxomnibustvcrbiseandcm  vimadfcri-    cfle.lnhisenimneducum,  quivanitatcm 
bcrcc,  multavulncra  rcipublicx  infligcrc    promilfionis  adhibuiflcc  ,  fcd  &:  illum-. , 
pocucric,  ducx  lubrico  lingux  quis  facilc    quitcmcrc  nulla  dccaufla  polhccnti  crc- 
omnibus  facultatibus  cxucrctur,  hincilla    didiflcc ,  in  culpa  xque  vcriari.  Etcnim 
infinuacionu  obfcruacio  in  donacionib.  /.    •fprimoilloiurcnacura?,quodgcncium  ap- «» 
don4tienes.Ld4iaJnfr.de  denat.hincinivCisdi-    pellasnus.non  vcrboru,  lcdfa&orum  pon- 
pulacionib.folcnniaillaverba,dc  quibus/.    dcrib.  xquitas,v/4//C»w*e/tf  ,xftimabatur. 
emnetjnfr.de  contrah.ejrcommiit.ftipuLtccc-    Quadccaufla  fi  paclioncs  ad  commcrcia 
pta  erant.vtcontrahcnces incclligcrc  pof-    $i\netcntAcc\uibusin  LJurugentiuff.de patf. 
lcncrc fcrio agi,  & cciaacq; cciamppcndc-    ttem Lexhociure.ff.deiufi.driur.tec\c lcges no- 
rcnc,  in  q,  periculum  fc  his  verbis  cocepcis    ftrx  fequucx  opinioncm  omnibus  gcncib. 
&prolatiscommitterenc.Porrocauflarum    imprcflam,  rcm  confulcoagi  &  propccrca 
&pcrfonarumconfidcracio,aliqadcuraci-  attionccribucndamdcfinicrunc.Hisfiniri- 
oreinconcrahcdo  formam  cxigcbar.cauf-    maillacofidcracioeft.cxtduobusmalis.q,  II 
farum.vc  in  alimcncis/.f«  hi.§.ptor.  f.de  trif-    minimum  fic.eligcndum  ciXc.1.  queticns~ff.de 
4c7. pcrfonaru, vc alicnacionc rcrum  pupil-    rez.iur.cncruiJifi.f3.  Quauis  iraq; jpmifcua 
htiu.l.maouputoff.  derebJUimquifubtut.vel    obfcruatio jpmiflionis inftirurxad Ibcicra- 
eur.funt.  in  mulicrum  inrcrccflionc /.*»-  tcrcipubLdeuincicndanonnihilpcrtincrc 
tiqua  C.  adSC.fet.  quod  fcilicct  vbi  pcriculu    vidcretur,  fi  quis  obitcr  jpmiflionis  cauflam 
grauius  formidan  potuit,  ibidcmagis  quo-  intueacuccamecxpcriundonoftrimaiorcs 
queadvigilandCi  duxcrinc  ncq-,  comittcn-  dcprchcndcrunr,huiusrciinc6modagra- 
dum.vtcui fua  facilitasautvcrba officiofa  uioracfle,qvr,comparationcfa&acuco,q, 
exitio  eflfcncquod  &L  ipfum  ius  canonicum    boni  indc  nafci  potcrat,  compenfationi  lo- 
quoq;  probarc  vidctur.c. cu  vcntffcnt  de  infl.    cus cflct.  Qua dc caufla cxiftimarunt,con- 
dum  ex  vcrbis,  quod  non  folum  dc  iurc  co-    Wnicntius  cflc  fi  hec  arbitrio  cuiusq-.  relin- 
troucrfojfcdctiadcomnib.rcdditib.ipfius    <qucrent,  quam  adobligationisncceflicatc 
ftatucrc  epifcopus,  q  vellccpoflet,  nullam  .  rcuocarcnt,t// reifeperpenMt Did. CouarJn  re- 
obligationcra  nafci  coftituunc.  Cuin  itaq;    lectx.quamuudepactJn  6parte2.§.4M.2t.  verf. 
inftipulationibus  fcrupulofa  illa  lolcnitas,  quidergeiuteiui/e.vbihancinipcetioncmct- 
quodmutua  illaintcrrogatio  &  refponfio    iam  cx  aliis  cauflis  illuftrat  ,  preponcns 
lurriccre  vidcrctur ,-ad  obligationem con-    excmplum/.^. inf.derefcind.vend.G<]uis  non 
trahcndam  fublata  fic,  in  padis  vcro  nudis    vlquc  addimidium  iufti  prccii  dcccpcus  el- 
iuris  obfcruacio  manfcrico^  no  vidcrct^cflc    lccitc  fbrnicationis.ad  quam  legcs  proptcr 
151  iuftacaufla  quid^dchis  muridi.&lcgcst    gtauioravulncra,  quib.  rcfpabL  perftringi 
fc  adinftitutahominu  &:contra  homincs,  poflccconucnitevidcmus,incauflaremu- 
vbiinvarictateconfuctudinis  aliquidccrti    ncrationis,|o  iidclcgislatorescxfimilicoii- 
alcgcdifpofitum  cft  ad  pratfcripu  lcgiifc  dcrationc^dcrVctcuiurispcincrcnolucrut, 
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vt  viderelicet  inl.fedeift.^.confukit. ff.de pcttt.  bafecundumintcrprctationem  lcgum  ac- 
hercdtt.  cipicnda  iint,  vtfupra  dtxtmus,&L  appatetcx 

ti     Ncc  eft,quodquisrctorqucat,idcmfin    ipib  jT./>r<e^r. (^antumdirrcreiuia-jfitm-  iy 
rci  pcribna  quoque  ftatucndum  fuiife,  cui    tcr  iuramcntum  &  fimplicem  loquclam  cx 
nihilommus  cxccptio  decernatur././/*g<7»-    millc  locis  apparcrc  pollct,^//./.  &  authent. 
tium  7. §ji  cum  nulla. ff.de pactis,cum  tamcn  in  facramcma  impubtrumjnfrfi  aducrj.  vend.  cap. 
pari  cautla  idcm  ius  mtcrucnirc  dcbcat./.    rejcripto.  cap.quereUm.cap. dcbitorts. cap.  ad no- 
Jin.  infr.  dc  accepttlatton.  l.final.  infr.  deindicl.   firam.  capit.cumconttngat.extr.  deturetur.capit. 
■vtd.toU.  qutdtamen.  2t.aU*sincipttficumdics.    quamuis  depacijn  6.vbtcoptofiffimc  Dtdac.  C  o- 
§ fcdfitn aLquem.ffjUrccept.arbtt.Licmm ob-    uarr.Ferdtnand.Vafq.ejr  alii ,  idquc  maximc 
lcruadumcftfauoribihorc  videri  rci  cauf-    proccdit  in  pralcnti  caiu  ex  cauflis  fupra 
iam  l.fanorabiLores jj.dcreg.tur.  maximcpof-    rclatis.  Quxconiideratioctiamiextum  Sc 
(cKouU.titpari.ff.eod.ta.  quodq;  aclor  fciuc-    vltimum  argumentum  rcfellit.  Porro.qux 
rit.aut  icirc  dcbuerir,  eum  rctentionis  mre    feptimo  loco  dc  caufla  xquitatis  tradutur, 
cxtali  pa&ioncvfurumciTc.quc&ipfafa-    fua  folutioneexfequetibus,vbidemcrca- 
uorabtlis  c\\.Lperreuntunem,infr.dcvjurJjn    torib.mentionefaciem9,  accipcrcpoterut. 
fuudop.ff.de rctvtndtc.  Non  cnim  tam  inui-       His  conucnienti  rationc  podcrarisf  fa-  irf 
diofum  cft,  iialicui  rcs  controucriarclin-    cilcintclligimus.noneifelocum  intcrpre- 
quatur l.ttemfires^.  verftamen.ffJe  atienjud.    tationi  eoru,quiexiftiment,  a&ione cx pa- 
mtt.  cauf.  fatf.  /.  quiapoterat.ff.adSC.  T rcbcU.   cto  nudo  dencgata,pcr  officiu  iudicis  iildc 
quamcft,  fialicui  certum  &  indubitatum   {ubiKniripofic ,ita bartho/.Socin.h.nu.i2.poft 
ius  vcl  pofl*cifioaufcratur./..:.J^<&<tyf<p/.  ejr   Ant.de Butr.Innoc.cr  Compofitlan.  eyaliosabeo 
vfucap.infiitxod.tit.in prtnc.  Acccditquod   aUegatos.Cagnoljncnarr.UgJ.infr,  depatfjntcr 
non_,  tam  facilcs  iimus ad promittcnda  il-  emt.&vendJafjn  §.jedcumnulla  l.7.ff.depacJ. 
la.vbinoncftfpatium  cogitandivcl  tcrgi-  n.i<.AUx.ibid.n.c.arg.U.§.rjrqutdeminitto& 
ucrfandi.fcd  aducrfarius  iibi  ius  diccrc  pof-  §.quod admagifiratusff.de origtn.tur. antc  adti-  » 
<it.  Exemplumfitdonatiotfaciliusquisin-  onesproditasre^-officium  fuumaccom- 
ter pocula  vel  modica  hbcralitatis  impctu  mod ue  folcrc.Etcnim  non ^pptcrca confc- 
impulfus,  offerct  ea,  quorum  poireflioncm  ctariu  cft.id  cofdem  ad  omne  imploration<3 
adhuc  habct,  adqux  alium intcmpcftiue  feciflc,fedca,qaiurisperitispoftcaa&ionis 
nonputatadipiratutum,quamea,quxiam  fubfidio,atq;iuredonatacft.  Etplanc  ndi- 
inpotcftate altcrius  funt.  culum  videtur,  quod,cumtotlcges,quas 

Qux  cum  ita  CeCc habcant,  non magni  recenfuimus.aftori  auxilium fuudcncger, 
ncgotiifucntargumcnra,quxincontrariu  nosca,quxtotdiftindionibusconrirmat^ 
adduda  funt ,  con fu  tafle.  Primum  cnim  &:  & ad xquitatis normam  rcuocata  funt ,  ali- 
fccundum  racilc  diluctur,  fi  intclligamus  cniflima  intcrpretatione  conuellere  vcli- 
1 1  pacta fuami"  habcrc  rirmitatcm,&  icruada  mus.vtrcffcconqueriturAnt.Faber. de  errorib. 
cflc.fccundum  naturama  lcgibus  prxfcri-  pragmat.decad.2s.c6.  Plus  "fcoloris  habcrci/ 
pumM.turuge»ttum  §.prator  ait.ff.de paclJL  vidctur  aiTcrtio Innoccnt./»<\ nouit.  extr.de 
ex  verb.  infr.dc  donat.  tnter  vir.  ejr  vxor.  l.fcri-  ittdicitemBaUijn  attthcn.adhtcjtnfr.de  vfur.nu. 
pt*raf,qut  potiorjri pig.  funt.  quo  pertincnt,  16.Ant.de Butrjnc. qut  tn  eccUfiarum  deconfiit. 
quod  confirmans icgularitcr nihil  nouuu-  FeUjbtd.n.fS.Bartolinextrauag. adreprimend. 
ris  vidcatur  induccxc  J.& quia.ff.de  iurUqft.  /,7  verb.perdenuntiatwnem,quod  licet  iurc  ci- 
omnjud.l.ikretiojlroffdetefiam.  tutxap. i.mtr.  uilia&orcx pa&o  nudo  nullum  fubfidium 
dcconfirm.vtii.cjririuti/. Inquibusigiturcafi-  fibi polliccripoifit,  tame audiendus  fitper 
bus legcs  aftionem dcccrnunt,& in  quibus  modum  dcnuntiationis cuangelicx , arg.  r« 
•  exccptioncm,ditfcrcntiatcncnda  crit.  In  nouit.rxtr.de  mdic.  fcdrationes,  quasfupra 
14  lcgc (Utaas  41.ff.de  ac^uirj-er.dom.^\tum-\dc  ordincdigcflimus.facilecontrariumcum- 
nudo  pacto  iilcntium  eft,quodigitur  ftatu-  cunt,idcmq;  fcntirc  videtur  Did.Couar.  in 
as poncnti.fi illxtcmcrcauellantur.dcncr-  rcUclun.4.cjiuauispart.2.§.4.n.iiAu  Alciatu 
naturactio,idauctoritatilcgisdequa/«/./4r-  rcprchcnditq,  Ub.paradox.s.c. j.diftingum 
gttimaff.de ^4<T/.acccptumfcrridebcr,quod  vtrumquisrccufandoea,  qux pado  nudo 
igitur  ibidcmvcrbum  tuendi  ad  caufTama-  promifcrar,pcccarummortalecontrahat, 
ftionis  rcferatur,nihil  cum  noftraadfcrtio-  an  vcro   vcnialc vocamus ,  vt  hic acno  lo- 
ncrcpugruntix  habct,  quippc  cu  ha:c  vci    cu  no  habeat,  illic  vcro  diuerfum  jpbcmw, 
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Uvtln9nlUclA.ffAtreb.crei.futrt.ftUn  verb.    dirc  dcbernus,ibidem  ftipulationem  intcf- 
Jiripfimedebcreyejrc.conuentt^mternet  (jrc  c|-    cciliilc  *  cum  fideiuflio  citra  ipfius  vincu- 
uis  ^efcnbcc./»/»» parattt.de pacl.  numer.  f.    lam  ndn  tenesit.LbianditusytnJr.  dt fideittfjt 
contranum  pronuntiare  videatur  rnotus  Sunt,quihocnoftrUmaxiomaornando 
aucioritatc  §jt  ttajcnptuni.  infiitut.  de  inuttL    exiftimcnc,-fillud  eciam  procedcrcfi  pattu  3 1 
(tipu/.zlias  mcipit/cr/jp/ww.quo  ctiam  refcrri    iuramcnto  confirmatum  (xt.Cuiactus  m  fuis 
potcft  l.t.tnfraidecontrah.  tycommit.fitput.  i-    parattt.ad tit.de reb.  credtt.  AUx.in  l.Jiquis  ma- 
tmwLea  qud.ff.de  den.tnt.vtr.ejrvx.  cxpedica    ior.num.i+.GUjJiejr  Bartel.tn  i.  Ji  quis  pre  co.ff. 
cnim  folutio  hunc  nodum  cxpcdiet.vcrbis  defidetuJJ.Batd.ini.i.C.deeper.tibertitttniinau- 
promittendijj>ondendt}cauendi>  iiquidcm  fcri-    thtnt.Jacrament .puberu.  C.Jiaduerfved.Angdn 
pro  prolata  funt ,  hanc  prarfumtionem  in-    Uurugcnti&.§. qmnimoff.de /*#.&hanc  lcn- 
cllcjVt  omnia  folcnnitcr  acta  inrclliganturj    tentiarrt  communem  pronuntiat  hdbn  d.  I. 
non  idcm  autcm  probandum  efle  in  didio-   Jiquis mater.num.ii.  quamuis  ipfc  diflcnriat. 
ne  conuciuionis , d. l.L tta  ,pa£iivt hacleg.ejr  Fort\ltii\isincap.t.depa£t.num.2).r&chm.Ub. 
i.cum proponas & aiiisjupra  allegatu,  placitU    2.centrouerfcap.ieo.verf vtrum  autem pactum 
fipafteh.ttt.LeUutfienis.ff.famtLerctJc  ejrfi-    nuduynrimozrgJ.fi  quis pre eo.ff.dt fidciuj/.  Sc- 
mt/ibus.  cundoquia(pecialc(icinliberro,vcexiurc- 
j  j     Nccputamusrefcrrc,  aniniudicio,+an    iurAndo  obhgctar J.iurisiurandt.(f.dcoperM- 
vcro cxtra  iudicium  huiusmodi  pa&ioncs    bert.  Tcrtio,  quodacccfloriumrciprinci- 
interccflcrintirtf.  Lfitte  apud  a£iat  2S.1nfr.de    paU  vircs  tnbucrc  non  (o\czx.JJi  pacio  14.  hec 
tranfuiJjemnU)).§Jnhac.fufr.  deeptfc. ejrdt.    nefiro  ttt.ittml. cxpuptllari.JJ.dc vulg.&pupttL 
cum  antea  derecept.  arbit.  quamuis  BarthoL  fubfiitut. 

Socim\smdJ.pac7anouiffiman.2.idemSoci-  Cxtcrumhe^produ&iomeoiudiciofa- 
nus mfuufa/lenttu  in  verb.  aclio.  arg. d.  L  ft-  ,  tis  pcriculofa  cft,quod  ceflcntillc/rationes* 
tJa  neuifftmi.  iteml.  cumefiendimus.tffin.jj.de    quas  circa  pa&um  nudum  in  conlihum  ad- 
fidemJf.BartoLinLtaU.  §.qui  fuocauit JJ.de pacJt    hibuimus.  quodq;  lcgislatores huila pfidia: 
n. 2. FeLinci.de pacJ.n.4.  Wcfcn.injuitparat.de    occafioncm  piacbere  \o\\ietint/.tJnfrfiad- 
fact.n.s).  contrariu  doceant, tamcn nullum    kerfvendit. Qua dc  caufla ctiahanc traditi- 
lblidum  fundamcntum  fux  opinionis  co  n-    oncm  rcpudianr  Zaf/fl  rubricde  verbor.obii  - 
^.it\i\int.Votrorll\d\isindJ.taU.§^uifreue-  g*t.n.i2.RemanJbid.n.)7.Alex.ibtd.nti6.Didac. 
eauit  n.t6.infuaret>et.\dcm  Bald.  ini.  ftue  apud  Couar.mreUc7x^uamuisifart.t.§.2.n.s.ejrnu.S. 
atiamfradetranfatt.nu.2.  planeconrrariurtl    MynJxent.i.obfi7Ji.6.  dc  qua  rc  vidctut efle- 
adfcueranr,cuiadftipulaturibidcm  Franc.    tcxtus  inl.fi  quumaier,i»fr.detranfa£t  ejribuL 
krctmJnpr.AUiatusnu.+.Alex.n.t.Iafb.  nn.o.  Iafn.2j.Purpur.n.2t. 
Ludeu.Roman.n.2.  quiillam  opinioncmco-       Propagatoadhuncmodum  noftroaxi-» 
munem  prof\tct\it,Iafiin/.7.§Jidcum  nttllaff.    omatcreliquum  efle  vidctur,ne  ex  plenio- 
depaii.num.to.Aiainerttmbidemin  addit.  vbi    rifermonc,  quiq;  pcriculofa  hberratc  dir> 
etiam  notandum  eft,  quod  Lud.  Roman.  i-    fluat ,  aliquid  difcriminis  adeamus,  vt  fiiis 
tcm  A  lcxand.  pro  conrraria  parte  a  Fclino    dcclarationibus  id  ipfum  ad  coucnientem 
allcgati  loco ab  illo dclignato ,  vtUg. iff.de    fecuritatem dcducamus.  Quain  rcfeprin- 
verbjobUg.  illudnonprohtcantur.fedcon-    cipioorTcrcfolcnnisBartolidcclaratio /»/. 
trarium.vtvidcrccft  apudhunc««.  /.illum    tUganter,§ feruuspaiiionis. ff.de do/oma/Acges 
num.jj.  quamuis  Alexander  (cquucus  glof-    ex  nudo  pa&o  aciione  imparciri ,  +  cu  quis  3  g 
fam  in  authent.genera/tterfupr.  deeptjc.  ejr  cler.    damnum  paflus  eft.vt  fcihcctcid  cfn  fubue- 
putct.hoc  rcfpuendum  non  cfle  in  illi<  pa-    niatur  pcr  aciionem  de  do\o,vtdict.§feruue 
$ 4  €tis,  tqux ad adiuuandam  iudicii expcditi-   paOienu^ Bartoli  fententiam  commendanc 
oncmpercineant:  vcluti,fiquispromittat#    eodclociPaul.  Parif  Alphanus.Pomates, 
fccxpenias  iudicii  (bluturum  cflc  ,  &  ira    Aibanus mmargt/ja/t itddtt .Alcx.n.41 .nu. 2 :  & 
quoq;  intclligi  poterit  r\^vto\.d./.taU.  §.  qui    ibidem  Carol.Aieltn.  tn  addittvn.  Av^.confiiji  . 
prouocauerit ,  ejr  aperte  AngeLibtdjiu.) :& infita     Baldjnl.tum  motajnfr.defranjjcl.n.i .  /  rthol. 
rtpetttionetnprtncip.  dum  cxmcntcBartoli  Sectn.inhacnefiraUg.nu.i(f.Dcciu</.mkntefidei 
conftituicibidcm  clTc  conucntioncm  lcgi-    wfr.b.ttt .n.otdtm  Dcc.tn  ct.de  tudtctis.n.2\.A- 
cimam.  qua? lcgc adi uuctur,  vti /Jegitimaff.  Ux.d.§fid fi nutij/jff.dcpsci.n.p.L/.ilftd.nnm. 
depacl^Hec\Mc obh\a.tUxofiendimus,  fupra  eJ-    tS.cjr  Vurp"r*t.tnaddit.  Er  nc quis  cxiftimct, 
&j4/*.Nam,  vtait  Baldus,ncccfl'ario  fubau-    hanc  modcracionem  cocum  axioma  poflfe' 
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Tertia  exceptlo  eft,pat}um  gcminatum,  Hinc  eciam  videmus,  quod,  quamuis  rcgu- 

41  adi" actioncm  p roficcre ,  Bnldjnl.fin.Cad.iid  lariter vfurx  ex  pa&onon  dcbcacu t,/,qu.i m- 

lcg. Falctdjtum.t.  ^ngehbidjnfrmc.  Salyctt.n.  uisjnjrJevfur.  camcn  illud  non  proccdac  & 

1.  Cjnus  mtm.}.t>0tt  lxcob.de  Raucn.  Koman.  in  i.  cum  rcpub.  concra&um  ficquodlcxfauorc 

/  ff.de  verbor.obligat.num  3 1.  Aiexandjn  rubrit.  rcipubl.hoc  conftitttiflc  videatur,  l.etiam.ff. 

eitud.titjnum.ti.  Zajiustbidjtum.i2.K^fiberij»  devfur.vbigUJf.Alberjt.t.  Angjn frinc.Salycjt. 

t.r.§.quin  tmOyff.de  fac~t.  nmm.t$.Alex.ibid.nu.f.  r.  \f^diber.htcn.6.  idem\^4lbert.tn  §.fedcumnui~ 

Panerm.inc.fertMs,dearbitr.Caftrenf.in L  i ff.  la,n.ij. H\i  refpondecq,  ctiam  alns  pcrfonis 

deconftfecun.  BartholomSoctn.  in  fuu faiienttis,  concefliim  cflc  videacur,  vc  dciis,  qua?  pon- 

in  di£tttn.actio.  verf.duodecimofaUit,foH  Hoft.  dcre,numcro  &  mefura  concincncur.  addi- 

Kafhael.Cumanumry^yfnton.  deButr.  in  hanc  camenca  in  nudam  conuentione  dcdu£ra 

fcntentiam  iaudatot.  Deciusin hae  noftra  lege  nu.  pctcrc  oomint  Ji.frumcntt,2jtcm  Lotets  2;.  inf. 

12.Socin.num.10.  UUautk  confil.92.  num.28.  dcvfur.Cyn.ibidn.i.Odffr.n.t.BalsL&i^fngeL 

Francifc.Viui.in  tratlat.  commun.cfm.in  verb.  infrinc.Caftrcnfn.r.  AUtericJticn.a.  Racio  ita 

fatfum ,  de  iure  ciuiii,  vbi  hanc  lencenciam  decidendi  fuicq,  eftimacio  harum  rcru  pro 

communcmconftituit  NicolausEucrhar-  tcmporisquahtatcvarictatem  rccipiat,  / Ji 

dus  infuistocislegaltbutinlacoavigemivationis  Jeruum,;; .fj.sd l.Aquti.  l.frctia  rerum,6j.jfad  L 

pumJ.  Matheftljnfut notabiii,num.j7,  Falcid.Ltdeo in  arbttrium.ff.de  eo  quod certo  loco. 

jfc Prxcipua  argumenta,  quibus  hxc  opi-  quodin pccuniadicinon poccft.i" tradide- 

itio  vidcacur  fulciri  poflc ,  ordinc  fubiicio.  runtetdJoci Ang.Aiberk.His  finicimum  cft,<£ 

Primo  l.i.$.debitumffdeeonJiit.fecun.Scc\in-  colligimus,quod  dc  nautico  fcenorc  comc- 

lo  lexfitai.  C.  ad  ieg.  Falcid.  vbi  pronuflum  moracur,//»  l feruuliff.de  nauticfecnor.§.i.\bi 

luda  cautionc,  vt  noftri  do&orcs  intcrpre-  in  traic&itia  pecunia  ex  nuda  conucncioRc 

antur.inrcrpofitam  attioncm  accommo-  dcccrnituradio.  Cauflaicadefinicndifuic 

^ac.  Tcrcio  Lcum fcimus,  C.  de  agricoi.  <jr  cen-  fufccpcio  i  pfius  periculi,  edn  auttate.  ejr  c.fin. 

Jui,lib.ti.l.fimtUierferfe£iejnfr.adSC.Vclleian.  extr.devfur.  VnJcilludnon  foluvidctur  jp- 

Crauthentjiueameanx  lcgcs  cxcuflieerudi-  cedere  in  nauigarione  maritima»fed  quouis 

Tcnospotcruntmagnam  vimcfle  repctit.e  aliodifctimine^pofiro,fifortuna:alcaquis 

:  intcruallo  coucntionis ,  cum  intcrea  dc-  in  fc  fufcipiat.Scd  animaducrtcdu  cft  circa 

rrandi  quis  habucrit  fpatium.  DuTcn-  vlrimacxcmplaanobis^polita,non(blum 

at  tamcn  "f  Iafon  tn  rubr.ff.de verb.  obligat.  rationc  pact  i  nudi/ed  etia  traditionis  a&io- 

num.it.  vbi  tamcn  fatctur  contrariam  opi-  ncmvidcricopctcrc  vtauctorhtc lococtt  Do- 

nioncmcfTccomunem,  cam  apud  legiflas,  neU.n.ii.IuLPactusini.frumenti,n.o.tnfJevfur. 

iapud  c3.nomdzs.Aictat.ibtdemnum.if.  q, in  pra:(cnciaaffirmare  non  fuftinccq,  il- 

.exiftimantcsctiampa&umgemma-  lxlcgcsnullatraditionis  mcntionc  facianc, 

i"ad  hoc  non  ptof\ccTc,argumcn./.fifactt.  camcn  fi  nacuram  cotra&us  ^ppoficiintuea- 

l4.hoc  noftro  tit.ejrt.vcritjs,tnjra,defideicom-  mur,nonvidetureflcimprobabile.  Quauis 

mtjf.  Etquamuis  ha?c  fcnrcntia  vcrior  vi-  mcoiudicioillapa&a  incocradusingrcflu 

dcarur,quodaliafic  ratio  confticuca?  pccu-  intcrpoficawdcancur.fccundu  ea,qua:per- 

nix,qua:aucl:oricaceiurisproducica&ione,  fcox\icxx\\itjjnbo**fidci,bjit.  Aliuddici  po- 

vtfotiea  conflabtt,  camcn  priorcm  eo  cafu  rc-  ccft  dcconuentionc  pignotis ,  vbi  nuda  pa- 

fpuendam  non  putamus ,  fi  apparerct  hax  St io  a&ionem  nto&ucit J.Jittbi,iS.§  defignor. 

pacca  fcrio  mrcrpoiica cflc ,  vc cxaudiri  po-  dr l.t.ff,defign$r.  c£uis  n.  pignus  intcr  cotra- 

tcft  dlfin.Cadlcg.  Falctd.  vbi  ramcn  nullurrL,  €t\is  luris  gcnr.retcrri  poflir,dcquib.tt»/.7./fT 

pa&umgeminatum  intcrucnit,  fcd  obliga  defatt.  in  illudtunc  dcmu  proccdit,fi  tradi- 
tio  minus  cflicax  agnofcendae  fidci  caufTa  tiomtcrucncrit.  Jiber.hicn. 7. Bart.ibtd.infr. 
fuiccpravidecur,fiucper  ftipulatione,  quo  Nodcfuncdcindxaliacxcpla,q  huc  noin- 
cafunulladubicacio  eflcc,  fiuc  pcr  padum    congrucntcrtransfcrri  poflint,  vt  L  vnic.de 

nudum,vt  noftri  intcrprctcs  illu  accipiunt.  Juff  ag.  q  quomodo  accipicnda  fit,  fuo  loeo 
4J  Quarta cxccptio cuSquodquotics f  pa-  diifcro  tjaiariujnfimandati ,r>cr argumcncu 
chim  lcgc  aliqua  confirmatur.atf  ionis  prar-  a  conrrario  fcnfu  ifalartUy7.ff.mandat.Lt.ff.de 
rogati uam  contineat,vc  vid crc  licct inLt.rjr  extraord.rcgnit.§.in honorartis,  £r§jt  cui cautu. 
tot.tit.ff.deconftit.fccun.&§.deeonftituia.Inflit.  Aptiflanii  deniq;  cxcmplu  nobis  fuppcdi- 
deacl.  in  caufla donationis  i.fiquisargentum,  tat  Lvnic.infJeiureemfhyt.ejr  ib.Bart.  n.ttJaf. 
-  tJotis Jjxactione jnf.de dtt.fron, %    n.tf.Menej jn Lnatur4lUff.de frafcr.verb. nat 
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Valafc.  in  trsft.de iureemphyt.  q.  e.nums.  Cuiac. 
dr DHarenHsin6.i.ff.depatt.  Caufla fcudalis 
expoftra&oincroduda  &:  moribus  confir- 
maraincadcm  cauifa  quoo/,  cenfctur  cflc, 
Vt  acLionem  nobis  rribuar.  BartoUn  § .quini- 
moj.f.7  jjJepaJ.htim.ip.  laftn  ibidcm  num.i6. 
ZaJJejiHd.part.t.cap.2.num.j.VataJc.d.quafi.6. 
num.6.  CurtiuspMrt.quaJf.io.  lultm  Clarusm  §. 
feudum,q.$9.Borehold.Cf.num.io.RoJcnihalc.i2. 
concluf.i  t.  num.gejr  to. 

Quinra  dcclaratio  fccundum  noftros  do- 
ctorcs,  vt  \^4iberic.  hic  numc.  6.  Salycct.  nun:.  8. 
BarthoUm.Socin.  tn  fuis  fatlenttis,  in  verb.  altto. 
lajon.  in  ^fedcumnulla,  di.j.ff  de  pact.  Batd.  in 
cap.fi  cautio,  extra.de  Jidcinjlrument.  lajon  in  d. 
§.fcdcumnulU>  L7.ff.de pact.num.24.  j*  le  of- 

44  fcrt  in  l.interfocerum,§ficonHcnit,ff.dcpaft.do- 
tal.  vbi  maritus  cx  pacio dc prarftandis  fum- 
tibus.quocunquc  vehcrcrur  vxor .  rc  lequu- 
ta,rcncrur  iurc  actionis,  illos  refundcrc 
Cum  cnim  ,vt  aitlurifconiultus,  nulla  di- 
rc&aa&io  compccac,  vtilcm  ramcn  in  fa- 
ctum  dandam  cile.  Caufla  huius  aclionis 
conftitucnda:  magnam  afrmicaccm  haberc 
videcur  cum  cxccprione,  quam  primo  loco 
propofuimus,  nc  icil.  vxor  in  damno  vcrie- 
tur.Ncquc  mouct  mc  coniidcracio  Barrho- 
lomxi  Socini.itcm  Baldi,exiftimantiurrL>, 
proprcrcamulierifubueniri,  quod  marirus 
cciamfubmocahac  conucncionc  illamalc- 
tccogai[.n,t.prooncribtr  ff.de  iure  dot.  l.ftcum 
dotem,§.fin  autemj4Hijjit/>o,Jf.Jblut.  matrimon. 
inccr  caufVamenim  non  neceflaria?  profe- 
ctionis  &:  alimcnra,  magna  ditrcreniia  cft. 
Acccdir,quodaoccoroquodammodoab- 
horrcac,vc  fcrmina:  mantos  in  prouincia 
cxpcditioniscaufla  mcrcces  ccmcrciequa- 
tur,/.4.§  prcfittfciffJeoffic  proconf.Dixi  hanc 
dcclaracioncm  cum  illa ,  qu.t  primum  locu 

4J  occupauir,magna arrinicaccm habcrc.  j" In- 
ccrcltramcn,quod  illic  ac"tio  dedolo,qux 
tcmporaliscft.vcapparcc  ex  l.fi»fttpra,de_s 
dct.mat.  deccrnacur.  Hic  auccm  111  faftum, 
q  u  x  p  c  r  p  e  r  u  a  cft  Jnflttut.  de  perpet .  &  tempor. 
act.  t r  l.mc-  non  abiurdura  vidcrcrur,  li  hu- 

46  ius  leeis  prariudiciumf  fequuri,in  omnibus 
cauiliSjinquibus  quisdamnum  opcra  lam 
accommodara,vcl  re,qu.cconuencrar,pre- 
ftira  fcflttrc  pofl*cr,cciam  aciioncm  eidem 
tnbucrc.  Quod  Sc  ipium  colligimus  cx  /./- 
nal.§.fin.  ffdc  obltgat.  ejr  afttt.  vbi  Sc.xuola 
aic,cxpcrlona&:cauifa  in  facii  fpccicqux 
cidcm  propofita  crar  fcihcercum  cpiftola 
cmilla:  ScioLuciusTirius,fi  rcbus  diftra- 
«Sbs  ad  fevenifl"er,lalarium  confticuic,iudi- 


enii  ad  Lib.  1 1.  Cod. 

ccm  xftimaturum,  an  aciio  danda  fiu  Stct 

obfcruandum  eft,  vcrobiquc  Iurifconful- 
tumnon  folumvim  in  pachone  conftituc- 
rc,  fed  etiam  in  eo,  quod  rcs  fcquucaiic.  Vn- 
dc  ctiam  non  accommodac  ccrcam  ali- 
quam  aciioncm,quarftacimobligec,  lcda- 
ctioncm  in  factum,  de  qua  tot.tnut.  dtprst- 
fcnpt.  verb.  ejr  Lsfccurfius  tn  dt£i.  L  m  vcrl; 
aftto. 

Scxraexccpriocft,quod  conucnrioncs 
dc  j"caufla  publica,vcluridc  pacc,de  fadc-74 
nbus,  vcl  mduciis  i>  Principibus.  vcl  tclli 
ducibus  inrcrpofirx  criam  a&ioncm  pio- 
duc^ntj.ccnuenttone^.haid.tn  c.t.exir.  a  ■  •  /. 
Iafon  tnd.  §fcd  cum  nuiU,  *  ttm.  2 1.  E  r  1  r a  v  <  dc  • 
tur  inrelligi  debcrcr.  tJepaftjnm  L\.§ fin.jf. 
eod.tj.ondubtto.fi  Jecapt.ty  fof}t;mit.;o  ni.ttj.i. 
Sedhaudfcio.an  harcfdcclararioietlcin  4 
tcrcxceprioncs  refcrarur,  cum  ralcs  ccn- 
uenriones  j"iurcgcnciumconriimanvidc-  ^ 
animtt.exhocturt,jfJe  tufi.&iur.l.  tu.u  gtn- 
ttum.fi Jepalt.  §./.  cx  quo  edocemur,  illa  pa- 
c>a  actionem  parere,  qux  caufla  nicancur. 
Huiulmodi  aurcm  ccnuenrioncs  congru- 
encicaufla  furFulcascflcncmo  inftciari  po- 
ceric  Acccdic  prarerca  concludcns  rariOf 
quod  huiuimodi  pacla  non  poilinr  vidcti 
tcmercarquercpenrino  aliquo  an  mi  im- 
pccu,  tc  dc padis nudis  anrca  diximus.  m 
ftirura.  Admifla&illaconiidcratK  nc,  j  q> 
Principcs  ex  paclo  nudo  obligari  iurc  a- 
£tionis  videantnr,^.  /.  extra ,  deprobat.  &  u 
bi&cm co&orcs lartloiom.Soctn.  htc fcs.  i^/r.t§- 
Hium  dc  Butr.  &  aiios  afttgatos,  t.  Caja  r.  ff.  d"e pn- 
btican.  idquc  dubiumncnhabct.  ii  iub  nde 
Principis  quid  aflerucrint.  U\!)t.ft.g.olJer. 
t/.ccntur.t.num.i.Gatt.ibJtr.sp.  itb.2.  ctm  ver- 
ba  illorum  famifiimielTedcbcanxsap.adji- 
pofiolicaje  retudic.tn6. 

Septima  exccpcio  fic  in  paClis,  f  qux  Sl 
circafubftantiam  contraclus  bonac  fideiex 
intcruallo  interponuntur,  l.patta  tonucntat 
72.Jf.de  contrahend.emtto.rjrvendtt.  t.Ji  1  nus, 
§ ' .paclus, ff.de paciis.it em  l.feptima,  §.adco,ff. 
eodem. 

Otrauaexceptioeft,quodpa£ta  j"inco-  $ 1 
tincnti  iuxta  contradrum  intci  poiita  in  di- 
ucrfa  finrconditionc,vt  apparer  ex  l.bonst 
fideiyhoc  titj.7.  §t)uinitr«ffJepait.t.tec~fa,ff.de 
rebtts  credit.fi  cert.pet.  vbi  de  illa  re  copioiius. 

Vltima  cxccptio  fit,qu^  ex  verbis  noftr^ 
lcgis  comprchcndicur,  paftum  in  cradi- 
cionerci  incerpofirum  j"adaftioncmpro  Jj 
ficcrc  in  hxc  verba : atioqutn  cum peiut.ta  da- 
ur,  ejrattqutd  de  reddendaea  conucnit>  vtifistB 

covdicttt, 
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'tottJitlio,  idtp  confirmatur  /. tntraditionibm,  dt  rei vxor.aff.  Vnde etiam  Bartholom.  So- 

4$.<iluscft 4? .  ff.de patt.  qu jr  icaconcepca cft:  cin. hicnum.ttf.  Vcrr. rX\CY3XQ\.Jnftttjqutb.mod. 

Jntrddtttombmrerum  quodcunquepdclumJit,id  recontrdh.obtrg.inprinc. num.  rjt. f  tria  vidcn-  5I 

'Vdltreminijrftum  eH :  &  ibidcm  id  oblcrua-  tur  requirerc.  Primo,  vt  padum  intcrpo 

tum%\olT3iWverb§jntrdditt§*ibm,Bdrt.num.  nacurfin fauorem tradcncis,nonauce  con-  <f 

r.  Baidm,  C^^w/&,o/«g^.Confirmar,qur  tra  cundem,  t.2.infrd,deeuttJ.  idquc  criarrL. 

dicla  func l.4i.eod.  tit.  quamcciam  (ubitci-  »  dcfendunc  hoc  loci Barcolus  num.t.ejrtnte- 

mus:  Diuifionii pUcitum  niji  trdditiont  vet fti-  clur.  ontiq.  in princip.  ira  inrclligens  l.fi  itbi. 

puUtione fumdt  ejfeelum  dd  dtlionem  ttnquam  infra  locat.  Francifi.K^frctm.hic  num.i.  ^AngeL 

uudumpadtum,  nullt  prodejfi potertt,  t.  quottent.  numerv  1.  Curtiutiun.num.t.  Romttnm  nume.  4. 

infrd,  dedonatio.fitb  modo  vel  condttio.  t  fiauitt.  &  hanc  fencentiam  communcm  eflc  tradic 

infra,deiure  dot.  incelligendo  easdem  lcges  Purpurarus  hicnum.rrj. Scd  obftare  viden- 

dc  donacionc,  vcl  dotc,  qua:  a  cradicione  tur  t.txconuentione,q\ix  proxime  fequtrur, 

J4  cccpcrinc.  Scd  f  quxftionis  cft  fatis  incri-  itcm  / S2. infra,deiurt emphjttut.&cc\uzCcri- 

catar,aninccradminiculum,quodrciincer-  pcarcliquiripfe  Barcolus  ml.Arifto,§.tff.dt 

ucncioncm  vocant,  dc  qua  i.naturalitff.dc^j  donat.  Atexand.hic  num  2.ejr  'tn  i.Jicertis  annu, 

prafcript.  verb.  ejrpdfpm ext.  tit.  &  cradicionis  infrd,  eodem.  LanceU  Decim  in  l.proxime  fiq*. 

55  aliquid  difcriminis  fic.  Non  "f  eflc  innuic  FranciJc.Curt.inddditron.adAnget.\biairi\\ud 

glofla  ditl.t.in tradiiiombm^S.  &  gloflam  fe-  communicer  reprobari ,  quodquc  fccun- 

quucus  ibidcm  Barcol. num.t.^Angcl. num.f.  dum  Francifcum  Aretinum  hicr.um.d.hCo - 

¥ulgof.fjrSalycct.adduclia Isfontindift.l.num.t.  ncm  num  4. Alexandrum numj.  ftex fi  tibt,  c% 

Cyn.inl2.C0i.deeuia.tjr  t.ft  tibt infralotati.  &:  infra  &C4r.inrclligendaficfecundumintcr- 

hanc  fcntentiam  communem  cflc  pronun-  prctationem  gloflar,  cum  quis  non  flbi ,  fcd 

tiatDccius  »»w./tf.quamconfirmarcvidc  altcri  pacifcicur.  Scd  mco  iudicio  mocac 

turprimo  l.inrcbm,infra,de  rcrum  ptrmutat.  difliculcaces  facilc  colli  poccrunt.  Nam 

Dcindc  l.fi domtnm, ff.de prtfcript.  verb.  Tcr-  quod  ad  priorcs  duas  legcs  actinct,  non  dc- 

tio  Uegem,  ejricum  resyinfrd,  dedonat.  icem  /.  bcrahcnum  vidcri ,  quod  huiufmodi  pacta 

hereditatemyiSff.eod.tit.  a&ioncm  parianccum  iuxca  concradum, 

6    Repugnantaucemhuic  inccrpretationi  quiquidemnominacuserac,incerpofitejn- 

nontconremncndinommisau&orcs.&f/i/.  telliganrur.Quod/«ey?;^/,diuerfam  cxpo- 

did.l.tntradittonibns,  in princip.  &  num.t.  Ct-  fuionemaccipiaca do&oribus, Bartoli  ien- 

fircnftbidtmnum.t lafonnnm. t.^yftberic. num.  tcnriam  non infringic ,  cum  ea  per alias  le- 

f. in ftn.  Odcfred.  in  htcncftrtlege.uum.r.t^Ale-  ges  lufiincarur, vtdt.2jnfrJeeuiff.t.quotient. 

Xtndjtum.2.&}.Frtntifc.i^Arctiu.num.t.Lu-  tufr.dt  donet.tjrmoJ.  crtm  fmittbm.  Sratuo 

douic.  Roman. num. 6.  Barthclom. Socinm num.  tamcn  paulio  aliccr  rcm  digcrendam  cflc, 

tj.K^Alctat.num.2.  Sdlycetmjecum pugn*nt,nu-  vt  pa&a  inrerpofira  iuxta  cradirionem  ira 

mer§  //.  Petrm Ricidrd.Jnfittut.quAmmodu  re  demum  hoc  prarfidii  tribuancf  fi  illarefpi- 

contrahitur  obtig.nmm.  ijr.Decim  inhac  nofird  cianr,  quae  ad  naruram  contrachis  perti- 

V  /.^.w^w.v.quorumfaflcrcioconfjrmarur  ncnc.  reluci  vc  aliquis  in  plus  vel  minus 

legibusfupraanobisallcgacis.quargenera-  tencatur,  quam  natura  ipfius  contradus 

litcr  conceptx  funt ,  &  aliam  nacuram  prx  expofcat. 

fc  ferunc,quamconcrach]sinnominari,irL»        Si  cnim  hocobtinetinpa£cis,quxiux- 

quibus pccniccnciilocus  c(r,iJtdt,tjrt.Jipe-  ta  concro&um  incerponuncur,/. contraffm, 

cumam.tf.dc p^cf.  quod  conuincic cciam  pr$-  2). verfic.  hocita, ffJt regut. iur.t.?. §.qutn im§, 

fcns  noftralcxjdum  aic :  quod  vtiiu fit  condi.  ff.de pactut  cur  non  in  illis  conucntioni- 

tlio.  Intclligimuscnim,  vc  Donellus  hicin-  bus ,  quar  iuxca  cradirioncm  incercedunt, 

(Inuat  num.t .  fifiito  matrimonio  pacifcenri  &  in  eadcm  caufla  confticui  folcnc,  /.  dtui- 

dari condi&ionem  ob cauflam ,  vel condi-  fmis, quadragefimaJexta.Jf.dcpacTu, l. omnia,j» 

£tioncm ccrti, vt  afftrmat  Jttjon  hit numeroA.  ff.de rebmcredit.fi ccrt.petat.  In aliis  auccm, 

Prxtcrcaccrtumcft.infpeciepropofitano  fi  admitteremus  taha  pada  fomcntum 

cffe  rclationi  locum,quam  ramen  alii  au-  fuum  acciperc,diftingucicm,  an  traditi» 

ctorcs  rcqutrunr.cum  pecunianon  eocon-  fiatex  caufla  donationis,  vcl  fimili  libcr.t- 

iilio  dccur.vc  foluto  matrimonioquis  eam  litarc,  an  vero  ex  alia  caufla,  vt  hic  Ale- 

reddat,fedvtoneribusmatrimoniifctuiar,  xandri  fcntentia  proccdat,illic  vcro  Bar- 
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Secundaconditio.quamrequiruntidcm  naturalibus  ipfius  contractns  pacto  infor- 

Socinus  &  Riciard.  cft,quafiattraditio  cx  mandis  mcntioncm  facia  Quod  fi  verb 

$2.  cauIla.voluntana,t non  autem  praeceden-  cxtraneaconccinar,  tuncpachim  intcrpo- 

tisahcuiusobligationis,itaintelligcntesle-  fitum  vidcri  quandam  correlationcm  ha* 

gcm  Jitutra  ^.^/.Quod&iplum  confir-  berc,  vt  ii  alicui  decem  numcrcm,  vt  prd 

^    mant  gloifa  in d.Ltraditionib.Alcxan.hic  nuj.  mc  Romam  proficifcarur ,  vcl  li  alicui  rcm 

Roman.num.s.Salyc.n.  ti.CaJirenfn.ig.  Dec. n.i.  ccrtam  donem,  vt  mc  alat,  vt  crcdiroribus 

Ba/d.num.i.PurpMum.117.  id^fu/ctri  potesi arg.  mcis  foluat,iatisfaciat:tunc  cnim  actioncm 

lJqttotiens,fffolut.matrtm.  fi  mngatur  cum  l.fi  prxfcriptis  vct bis  dat\,/./cgem  p  i.cum res,22. 

Mujnjr.dc iur.dot.item  /.exmortc,  infr.  dc  pact.  tnfh,de  donat.  Bartol.  tn  /.7.  §.  qutn  imo,  num.j» 

conuentjnter  vir.fjr  vxor.in fin.  cjr  ibidcmgloJJk  Cafirenftbidem  num.7.  Dectus  w  L  tn  bona fidei, 

in  verbo  oblationisj.r.  §.accedttjnfra,dcrct  vxor.  mm.4.  infra,  hoctit.  ^fngcl.  in  /.  iuris genttum, 

acf.Ex  quibusedoccmur,quodpa£riexpa-  §.qum  imo,num.2.jf.depat~f.  Dcci.tn/.inbon* 

ctoiuxtacontractum  etiamtraditionecon-  fidet,hoctit.num.4.o-a/iidocloresfuprare/ati.\' 

firmatum,vtiliaslegesgloil.Baldus Sc non-  dem  Alexand. htc num.g.  probat  in  co,  qut 

nulli  alii  accipiunt,  mterpofito ,  n  ulla  actio  cx  cauila  depofiti  rem  alicui  cuftodicndam 

dcfcratur.fi patcrhuiufmodi  pa&o  fibi  vl-  conccdit.fnoc  pactointcrpofito,quod  i- 6* 

traprouifionemlegispcrfpiccrcvclit.Por-  terprome  Roroam  fufcipict:  lllud  cnirru  , 

roauiaindiucrfaconditionccft.Quodpa-  vcrum  efle  non  puto,& plane  alienuma 

tfj  ttisCit dozwe'fii\i3isf.io.fF.dciur.dotJtemt'.fin.  contractus  natura.  Etenim  abfurdum  cft, 

infra,  dc  dot.promifi.  non  idem  in  matrc  aut  quod  "j"  cum  depofitum  fufcipiatur  gratia  ff 

auia  probctur,  l.ncquc  mater,  14.  infra ,  de  iur.  crcdcntis  IftvtcertofJ.commod.§.nunc  vtden- 

dot.  1  dcm  dc  aliis  pcrfonis  pronuntiarc  li-  dum,  l.fiferuus commums,ff.defuriu,  is  qui  bc- 

ccbit,  qua:  cx  neceflltate  legis  addotcm  ncficium  in  recuftodicnda  prarftat  cx  tali 

confcrcndam  compclli  potcrunt,vt  in  fra-  pacto  oncrctur.  Secundo  mouct  rcgula 

trc,quiccrtiscafibus  illopotcritcompclli.  gcncralistradita iK/.rogafii,§fittbt,jJ.  dcreb. 

l.fiplures,  §.  cumplurcs,JJ.  de  adminifir.  ejrperic.  crcdtt.fi  eert.pct.  item  in  l.fitibi ,  tS.jf.de pacJ. 

tut.&curat.  &  aliae  perionx,  de  quibus  Bar-  in  obligationibus ,  qux  re  contrahuntut, 

tol-Angelus &.d\\,l.i.fffolut.matrtmon.  Pur-  pactain  contincnti  intcrpofita,  non  poflc 

furat.hicnum.123.  fcd  tamcn intcr has  pcrfo-  augcrc  obligationem  contractam.  Tercio- 

nas  tc illas,qux  cx  prxcedente promiifionc  vrgct  /.  iurisgentium,  §.  quin  imo ,  cx  qua  in- 

obftri&x  fint,vidctur  intereiTe,  quod  his  ex  tclligimus  dcfinitioncm,quod  ex  pactis  in_» 

patto  in  traditionc  intcrpofito  nullam  a-  contincnti  fubfcquutis  actio  nafcatur,  ad 

ctionemlcgcs impettiant, Lexmortejnfi.in-  illa  potiflimum  pertinere.qux funtdcna- 

frd^depaci. conuent.lft  intrajf.de pacl.  vt docent  tura  contractus,  vel  vt  Lpada conucnta,72.ff. 

hocloco  Baldus,CafirenfPupuratusnum.  116.  Al-  decontrahen.emiion.  infinuat,qux  ad  cauftam 

ctatusn.14.  ln patcntc diucrfum cft.  Quam-  ipfius contractus, fiuc  augcndo , fiuc  dimi-. 

uis  cnim ex pacto  nullum  fibi  prxfidiu  pol-  nuendo,pertinere poflint.  Qux  autem  dc 

^4  liccripoflit.tamcnlegistprouifionemfibi  contractus  vicinitatcdictafunt,caadcau£ 

iatis  confulentem  habct,a.  Lquotiensjtem  d.  fam  traditionis  pcrtincreantcaadmonui£ 

/.4#/'./,qu amuis  Alcxandcr  tn  l.fuum dotemjn  omnia.ff.de rebus  credtt.  cumfimi/ihtts.  Hinc 

frincip  ffjolut.matrim.  Raphacl  Cumanus  &  Alexander  fupcriorem  fuam  fentcntiam  /* 

quidanaalijd.lcges  parum  cofideratcmeo  Linbon*fideijnfra,boctit.Kum.j.cr4.  corrige- 

iudiciointclliguntdcpatrcquiex  promif-  revidctur.  SzncBarto\.inLiurisgcKtium,§. 

iionc  obligatus  crat.  quinimo,  num.10.  Cafirenfnumc.  7.  Salycet.  in  L 

^  j     Tcrtia  conditio  cft ,tq  ux  bcnc  con  fidc-  pctens ,  infra,  hoc  tit.  Petr.  Riciard.  Infiitut.  dcj 

rata  quxftioncm  propoiitam  vidctur  diri-  obligat.qutbu4  mod. rc  contrah.  oblig. nttme  120. 

,  mcrc,vt  ojlendit  Deciushicnum.ro.  vtpa&um  rcctc  tam  duram  intcrpretationem  rcpu* 

intcrpofitumrcfpiciatrcmttaditam,  puta  diant.  Quadccaufla  non  vidctur  cfle  ab- 

cius  rcftitutioncm  hocvcl  illomodo  fa-  furda  confidcratio  eiufdcm  Alcxandriw 

cicndam,  vt  hac  noftra  lcgc,  item  l.  omnia, 7.  d.  I.  in  bome fidei ,  num.  4.  quod  fi  doncm  ali- 

fi.derebuscredit.ficert.pet.l.quotiensjnfr.dcdo-  cui  pcr  ftipulationcm  decem,  &  iniuper 

nat.fub  mod.  cap.  verum.extra,  dccond.aptofl.fi  nudo  pacto cbnucniam  faccrc  diuifioncm 

dominus, Jf.de prafcript. verb.1. rebus,infra,dcls  vcl  permutationem ,  talc  paclum  nullam> 

rer.permut.  vt  ctiam  fupra  admonui,  dum  d«  actioncm  parcrc ,  quod  ad  cauflam  dona- 

tionis 
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tionis couenientcr adaptari ncqucat.  Qux  quad/t/ocut,  ir.ffdereligiof&fumt.fim. ex qua 

obfcruatiodiriractctiam  illam  contcntio-  intclligimus,  pacrorcm  codcducinonpof- 

ncm,quamnoftri  interpretes,  vt  pcnc  in-  fc,nccmtorinlocummonumenticosinfe- 

dilfolubilemadmodum  dimdenter  attigc-  rat,quos  ius  cratinfcrrcfedftipularionc  o- 

4y^runt,tnimirum4/^/^»//:i2f^f/«7.itcm/.r*-  puscflc:cuiinfpcctionifinitimacftdilpofi- 

g.tfit,  §.tff.derebut credtt.fi cert.pet.  Godofre-  tio  l.nemo>6r.ff.dcpatf.  nemo  pacifccndo  cf- 

dus  cnim  tanquam  in  rc  dcplorata  notat  ficercpotcft,ne  fibilocum  fuumdedicarc 

quidemancinomiam,fcdcandcminmcdio  Hccac,aucncfibiin  fuo  fcpelircmorcuum.* 

relinquit.  Cuiacius  autemidproptcrcacx-  liccat,  aut  ne  vicino  inuito  prxdium  alie- 

iftimatficri,quoddonatioantca  non  parc-  nct.  Longadiiquificiocflec,  fi  fingularum 

rct  adioncra.  Vndc  cura  hocrautatum  fit,  fcntcntiarum  rationes  cnuclcando  hic  fu- 

l.fi  quis argentum,infr.de donat.  pofle  cx  cauifa  fius  p fcqucremur.  Sumciac  icaqj  in  gcnerc 

donacionis  in  contradu ,  qui  re  iaftitutus  hic  monuifie,kiftudium  rcligionis,  icemli- 

lk,quod  ampUus  promiflum  eftpcti.  Sed  berratis  cxprcfliflc. 
hxc  tradirio  mcrito  &  Bartolo  d.  Ifitibi,  rc-       Adfcrc  Accurfius  /»</.£tradicionibus  ad- 

pudiacafuic.  Eccnimhxcincerprccatiofce-  hucaliamfdifliculcaccmcx  t.2.§.finffdedi- 

noracoribus  cgregiam  fcncftram  ad  vfuras  firacf.pign$r.  Cxccrum  fi  emcndatam  atque 

cxercendas  apcrirc poflct.  Acccdit.quod  Florcncinamlc&ioncmfcquivelimus,nihif 

cumpactum  poftconcra&um  auccradirio-  ofrendiculiexcodem  §.reformidabimu/.Co- 

ncm  inccrpoucam  vidcacur  quodammodo  ftat  enim  pactioncm  a  dcbitorc  faclam ,  ne 

pars  contra&us  Lfundiptrtemyff.de contrahen.  pignus  inuito  creditorc  alicnct,ratam  cflc, 

fitpuUt.  illud  de  caufla  planc  fcparata  dici  quodnullavidcacurcflcinuidia,idcrcdico- 

non  poflit.  Prxtcrca  donationis coniedtu-  ri,quiius in  rc habcat, pcrmiflum cflc.  Ac- 

ranonfacilccapicndacft  l.cumdeindcbttoff.  ccdicquodipfidcbicori  libcrum  fic  infcrc- 

deprobat.  ccrcio,quod cum  vfurx cicra ftipu-  do  quod  debec,  ft  ab hoc oncrc  &  iniquica- 

lacionisvinculumnondcbcancur/^*4w»»f,  tccxtricarc 
irffra,de vfur.  idcm  ctiam  de  tali  additaracn- 

to  dici  dcbcat ,  maximc  fi  cius  colorc  quis  £ex  <vndecima:  CX  COTIHen- 

lcgitiraas  vfuras  ccdcrc  vcllcc.  Quarto,q, 

vc  diclum  eft  pacra  plane  extranca  &que,  ad  *WnC% 
€*>  alium  f  fincm  tendanc ,  non  poflint  infor-  * 

marciplumcontrac>um,lV./iivw^«j//«w,jr.  V  M  Al,A' 

qttinimo.  1  InttmmhumltguftcundumAlciatum. 

70  lncadcmcauflacflcvidcncurt/.f«*«!>»»v,    2    Attamerpretatto  Alberiti. 

infi.de  v/ur.&fTttiusff.maruiat.& lJec7aff.de  '  V^mt^^kmk^l^&UM^P 

i       J,  r  r  j  r  r    ■         a  ntctnf&rtltq. 

rcbtts cred.fi cmpet.l.tdcm^to.^uuTtttoff.     +  Varia&omncsptntdtploratafolutioncs. 
mttndat .  qux  dcraonftranc ,  vfuras  cx  pafto    f    stnttntu Bartou,  kanc Itgcm mttUtgtndam  de  ma- 
ctiam in  contra&us ingreflu  intcrpofito in  ritopromittenttvfurat.ilUmvtrodevxorttribu- 
cauflamutuinondebcri.Cuiusdcnnitionis    v  taftfolutttramfrondtnte. 
primoillaratiocflcvidctur,  q,obligario  rc  _ 

contracta,aun;cn  pa&o  nequcac,*/.//'» //£/*,  tf.     Igj  ^  proximc  Icgis  dcfinicionec- 

depaclis.  Sccundo,  quodconcra  nacuram  i-  W  (j»j35  ^o&i fum  "  s.ex  pa&o,  quod  iux- 
pfiusmucui  cflc  vidcacur  indc  fibi  dcfor-  t*  R^aj  taconcra&um,aucinipfacradi- 
mccmolumentumpolliceri,vtgrauitctin_,  Kj^p^  cionc  mterpofitumfit.nafcia- 
fccncratorcs  deftomachando  rem  exfcqui-  ttioncm:  crgo  iliud  mulco  iuftiori  cx  caufla 
tur  Ariftoccles  lib.Polit.i.c.7.item  lib.+.Ethic.  probandu  videbacur,ftipulacionc  dc  folue- 
cap.t.  Quopcrcinccillud  facri  Euangcliio-  disvfuris  ab ipfavxorcy  vr  hac  lcgc  Alcia- 1 
raculum;  date  mutuo  nihil  inde  fjrerantes,  LucjS.  tus  inccrprccat^incerpofira:  vcl  a  marico,  vt 
eap.  de  qua  rc  copiofiflimc  Didac.  Couarr.  exifiimatsl/beric.&cmihi  ad  dccifione  Icgis  ac 
variar. refolut./tb.7.cap.t. num.$.  vc  abfurdum  cedcrc  vidcf.  Alciati expofitio eft, mulicro 
iudicarinondcbcar,filegcsnoftrxnudam  etfi jpmi(iffct,fc  vfurasiolutura  dcpdio,q» 
promiflionem  dc  folucndisvfuriscopcni-  in dotc  dcderat,  cxftindopofteamariro,8c 
ncrc  nolucrinc.  docis  adtionc  qfica,  no  ccncri  cx  ftipulacio- 

HxcdcquxftionciacisdifHcili  iufHciat:    ncqintcrcciritadcafdchcrcdimariti  (blue 

7 1  aduerfacur  dcindc  noftro  pronunriato  +  L   das,<j  talc  onus  pdio  incubat,//&».  Cfinetc/m 
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«/'£*&,  &pcrconfcqucns  in  mulicrcrrij 
t  cxrertitucionc  prardii  crartsfcrarur.  j*  Alia 
collcclio  cft  Alrerici,  hcrcdcmmariti  pro- 
prcrpa&um  abcodcm  manto  infticucum, 
quocaucbacfcvfurasprardii  in  dotcmdati 
ogniturum  cfle,  exift.mafle  cidcm  marito 


Varii  effedus  iudtcialuauEtoritatupaucu  coprtbtnft. 

Hos  efftttut  duntdxat  m  maiortbus  magifirattb.pro- 
ctdtrtftcundum  Cafirenfem,vcriui  umxn  vtderi 
vt  illudtx qualitateperjonarttm  &rerum  conjlt- 


10  Vartaturit  nofiri  capita  &  cafta  m  quibut  vltim» 
atlus  derogtt  priori. 


tc  hcrcdibus  dominiumconcroucrii  prardij  u  DtfinitiontjtrartguUproctditquando pefierims  a- 
quxlittim  cflc:  quod'lmpcrator  improbar,  tius  prionbtu  non  aducrfantur. 

U  Anlexnoftralocumbabeatm  padu  circdfubfidntu 


cum  talcdominium  tcmporalcfucntapud 
i  p !  u  m  m  arit  um  Ltn  rebue,t.de  iure  dot.lnjlttut. 
qui  altcnarepojftntyattt  KOn,  in  princip.  &  nudus 
ctiam  frucluarius  talia  oncra  cxcipcrc  dc- 
beac  l.Ji pcndentcs  27. tf.Jie/uid, ff.de  vfufrutf. 


contradut  tnttrpofttit. 
ij  Dtfiinclto  Baldt  mtercffean  cotraitut ftt  cclebr* 

dcrogationepnoru  an  mmus. 
14  Vtilttdt  huius  tonfiderattonu  tn  pcrfona fidciufforit. 
1  s  Adm  nullus  vel  tnualtdus  prieri  non  derogat. 


tyl.  quarojf.  devfufrHtUegnto.  ied  addit  mox    16.  Pactaabtotntcrpefita,  qui  idftctendt  tus  no  habtat. 


prtora  pada  non  tnfirmant. 
1 7  Pafta peflertora  nthil profunt fiperprm  paciu  aHiu 

fub  tudicefublatafit. 
tt  Acttorecontraclanudisverbit  rtftindtnonpotttl. 
19  OmnestlUpacltonesqtttnouationeindutcrtncn pof- 

funt,  d  nofird  rtgula  excludt.uttir. 
1  o  Regulam  nofiram  lotttm  babcrt  tttam  in paftit  iura- 
titcontraDtctum,  Romanum,  Alctatttm  &altos. 


idem  Impcrator.aliud obtincrc.ti  prcdium, 
vt  pars  inftrumenti  fignir>cabat,artimatum 
in  dotcm  dacum  fuiiict,tuncex  vendito  a- 
&ioncm  competcrc  vt  placitis  ftctur;  fcd 

3  cum  hac  Imperatoris  dcclararioncfex  dia- 
metro  pugnare  vidcrur  Lprima ,  infra,finc_j 
'cenfu  ejr  reitquu,  quac  quod  hic  aflerirur  addi- 

4  ta  particula  non  planc  rcfcllit.  Trcs  f  folu-  AnpaQto derogatcrtaperfubfequcnspaciu  toliipefiit. 
tioncs  aglofla  rcferuntur  ind.it.  Vidcrcli-  "  Exemplapropofita  tnunttatmu  infidaujfore,  ttem 
ccrprimam,quodinccrficintcrvfur£S&rri-  contraHufimulato. 

•         t       1?    1,-v  ,     ,  c  2}  Dtfitncltoanpatlummtntiontmfuturi  temporu  fa- 

bura.dequibusdictalcx  loquitur.  Sccun-     7  ciatanmtnut. 

dam,quod  talc  pactum  non  tcndat  in  pra%  2<f  Propofitum  dcrogaterium  in  mtntt  rttentum  nibil 
iudicium  hfci  vt  d.L  1. t^L^Jnterdebitorem,  operatur. 

ff.de p&tiit.  Tertia,  quam  Iafon ,  Caftrenfis,  x/  Pretefiationihitprodcfifiaaut.dcquointertefiitfcr- 
Alcxandcr  &alii  COmmuncm  efle  deprx-  tmcbatadoffidum  necejfarium. 

dicancquod  hic  dcpracdiorcftc&incon-    16  ^batduUrattorttteexceptiontbutadfiribatur. 


tractus  ingreflu  arftimaro,  vt  L  dotem,  L  quo- 
tiens,tylJtinter,C.deiur.dotxzz6tct\\X)ih'\dcm. 
autem  in  praedioxftimaco  ex  poftra&o  vcl 
rationc  darani,  quod  i  nfcrri  poflic,  Ltjiimu- 
tuff.de paElitdotal.  Ego  tamenvtingcnucdi- 
j  cam,quod  fentio,  lubfcribof  Bartolo  cxi 


Ec  is  noftrarexcmplum  pro- 
pom  j-  potcft  in  §.pacius  nc pe- 1 
terctjji  znus,  2  7Jf.dc ptcl.quod 
cum  mille  florcnosdcbcrcm 
cxmucuo,&:tu  mecum  paclus  eflcs  ne  pc- 
tercs,poftearurium  conuenifl"ec,vt  peterc 


ftimanti  diuerfosinhislcgibusproponica-  poflis;poftcriu$paaumfcruaduin  efle,pcr 
fus.  H.c cmm  dc  mar.to  prom.ttcntc  vfu-    ^uod  fcucrtinuu.  ad  priorcm  obiigatlJnis 


ras,  illic  de  vxorc,  tributa  fc  foluturam  fpo- 
dcncc,  traclari:  vcl  Dccio ,  qui  per  c 
d.Lt.  ncgacioncm  irrepfuTe  putat. 

L.pa8a  nouifoma,n. 


1 
1 


4- 

5 


7 


SvMMAKIA. 

SxtmpUtmttofira  Ugitob  tculospropofitum. 
laquainiudtcitfaganturvidtri  matoru  auctorita- 

tu,quam fi  txtra  iudicium  interponercntur. 
Inttfiamtntitapudaita  compefitunon  rtquiri  aliot 

tefies. 

Infinuatie  donationuproctdit ftnt  ttfiibtu, 


caoflam.quod,^/  ait  iextus  nofler,  id  iuris  atq; 
rei  arquitas  poftulet ,  idq;  multo  magis  locu 
habcrcfiapudactaprxiidis  hoc  adlcucra- 
ucrit. 

Notandum  icaquc  cx  hac  noftra  Icgc  cft, 
harc  verba: Jenon  tjurum  conucnttone,  tancum 
pofl"c,acq;  li  comprchcndillcm  cc  poflc  pc- 
ccrc,  nihil  dcrogan  tc  priori  placico. 

Sccundoobf  ruaudumeft,ea,"}"qua:in-,  t 
iudiciisgcrucur vidcri  maioris  au&oricacis* 


quam  fi  extra  iudicium  inccrponcrcntur. 
Iudicis  cnim  plcntia  coarguit  pcne  omnia 
&Z'      txlMtt9mntmM,mnmmtm  foIcnniamtcmcn,ftc,.^.r%r.>^,^«- 
AnfigtL  'iudtcit  contrachtm  cenfirmantu  fidts  ac  ^^M^'Je^rj\Hm*mmt§.G^ 
cemmodandafit)  ff*<  vfur.Autat.regj.prs/um  o.n.  i.MenochJtb. 

Literu  iudtcum eo cafu fidem  accemmodari  qui  quit    *fr*fcrJ.7.nJ.  ttrg  Ltfupr.de offi.ctuil.iud.  Vnr 
ad  Uugimiuaprofictfcerttur.  dc  f  in  tcftamcnus  apud  acla  copofi  tis  non  $ 

labora- 
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laboramu  s  de  numero  teftiura,/.ww»«w,cr  /.    Corn.»w*r.7.Iafon  num  f.illud  in  maioribus 
4/andmmJnJrJetefiam.  idcmqjcciafprocc-    tmagiftracibuslocumhaberc,nonminori-  9 
dic  in  donationibus,  /./»  donattontbm,  mfr.  de    busyarg.1  tutor.ff.de  corfirmJutor.mzximc  im- 
WS»m/.  ccftat  in  adu  iudiciali;  &  excluditur   pericis  fcidiotis,  qui  vih  fportula  aucmrita- 

5  omnis  f  fufpicio  mctus  &c  do\i  J.I.& 2  Jnfra,  tis  fuat  copiam  in  inftrumentis  raciunt:  Vc- 
deprad. decur.Jin.decret.nonaUenJta BaU. htcn.  rius  tamcn cfle vidctur quod  illud cx quali- 
j.  Cafirenf.n.$.  Roman  n.7.Yulg»f.inprinc.Saljc.  tate  pcrtonarum  &  rerum  conftituendum 
n.7.  Decimn.6.  Aretin.na.Socm.n.2.lafin  ioj.  videa  t  u  r, vtjentit htc  Dccimnum.t.^lctatm 
ejr  4.notak  AUiat.num.$.  Purpurat.nu.s  p.&fiq.  num.p. 

idqjctiamc6firmarividctur/./r4ij/S^ww/w,  Tcrtiaeaquc  prarcipuatnoftra?  legise-  10 
infrujetranfatf.  ^ndr.Gaii  Ub.2.obfcruj.  n.i.  nuntiano  ch\quod  nouitfima  pa&adcrogct 
&fiq.  vbi  ctfc&us  iudicialis  confirmationis  prionbus,i//£/r  &  dJ.fi  vnm ,  §.pattmff.  de^j 
latc  profcquitur,fed  hoc  intelhgb,  h  dccre-  pafUnibitiamnaturaUjt.  l.fere,&l.  omnia  f. 
tum  ita  intcrpofitum  fit,vt/.*.  dcprad.  decnr.  dereguljur.  idquc  non  fblum  in  conuentio  - 
fvt.eUcr.non alten.Ub.  lo.nc  quisaliasfob  no-  nibuslocumhabct.fcdetiaminvJtimis  vo- 
minc  iudicii  facilc  dccipiatur ,  &  indc  ma-  luntatibm,  1.po(leriore.lnfitt.qutb.mod.  tefiani. 
nentiniuria:,vnde  mradcbebant  contra  /.  infirm.l.omnium  ,& Lfancimm ,wfra ,  detefia- 
memineriiit, inf.vndevi  yvndc,ouzmuis g\off.    ment.  In  rcfcriptorum  impctratione  cap.c*- 

6  hic  in verb.&maxime, &  odofred. n.j. f  con-  terum.extra.denfinpt.  in  condendis lcgibus, 
ftituant,figilIo  ipfius  iudicis  contraAum  a-  §.finaUnfiitut.  deiur.  nat.gent.  &ciuit.  id.  rrj 
liqucm  confirmatis  fidcm  accommodare,  etiam  proceditin  moribus  cap.tefitmonium, 
tamen  Cynus num. 4.  Aretin.  num.  2.  Bald;  extrajetefiib.  in  mandato  l.ft  quu  cumprocu- 
n.tj.  Lud.Roman.»./*.  id  fads  pcriculofum  ratorem,  ff.de procurat.  in  iuramentis  /.  duo- 
cfle oftcndunt,neq; ingrauionbus negotiis  bm,§.fin. ff.de iureiuran.  m  iudicum intcrlo- 
^toccdctc,arg.c.poHceffi$nem,extr.deprobat.  quutionibus J.quodiuffttff.  de retudic.  in  fe- 
vbi Panormitjt.  g.feiin.n.f.\d  proregulaco-  pulchri  c\ct\iot\c  ycap.fi  vxor.extraJefipuL 
ftituunt,nifi  etiam  teftium  fiibfcriptioncm    tur.  in  6.  fic  excrcmae  vitar  conditio  exrcn- 

7  hibcant.  PanormJbid.num.f.  f  Porro  fi  quis  dcnda  cft, l.Ji fiUoff.de tnojfic.  tefiament.  Hinc 
ad  longinqua  proficifcacur,  hoc  cafu  litcris  illud  proucrbium,  alius  dc  alio  iudicat  dies; 
iudicum  hdcmaccoromodandamcradunc  &inhnirisaliis  cafib.quosvfqjadquatuor- 
CzftrcnChic  n.S.Corncmnj.arg.ifiquaperca-  decimpcrfequicurhic  lafon. 
wmniamJupraydeepiJc.&cUr.xcouitutxt  tame,  Harc  dcfinicio  ad  moduni,  qui  dittus  cft, 
vtfitdcmaioribusiudicibus.  Habccauccm  conicicuca,incidicinmulcoscaius,  qui  im- 
hcc  infpeccio  diftinctionem  fuam.vt  fauen*  pcrium  ipfius  abnuant,  vcl  (alrcm  iufta  in- 
ce  Dco  fuo  loco  illud  alibi  exfequcmur.Plu-    terpretationc  codcm  reuocandi,vcl  contra 

S  rcseffc&usthicaccumulat  Alexandcr,Al-  fcccrncndividcantur.  Initiocnimftatuunt 
ciat.  & Iaton,  quod  tucor  cura  pupillo  cora  doctores  noftri,  vt  Albertc.  num  j.  Bartolm  in 
iudicc  contrahcns  ccnfeacur  bona  fidc  &:  princtpto.  BaU.  num.j.  Saljcet.  num.  t.  Purpurat. 
pala  conttxuKcJjttnexifiimoffdeadminifir.  hic  num.iAWud  locum  non  habcre  in  ilfis  ca- 
tut.  quodincauftamucui  apudiudiccm  co-  fibus,quicum  fuprcmi  linr ,  prioribus  fta-  it 
fcflus  cxccpcionc  non  numerara?  pccunia*  mcn  non  aduerfchcur,  quin  iungi  poflmr, 
vci  non  poflit;  fecundum  fcnccntiam  Saly-  vt  m  l.proxime feq.  i. peuns,  hoc  ut.  &  l.tatts 
ceti  in  i.  vnic.infr.  decmfcfi.  quod  aliquando  conuenta,  72.§.decontrahen.  eodemque  perri- 
ftipuUriomccrccffiflcfingacur/.f*/»^»^    nct  Ifin.infradenouat. 

mmff.decurator.furiofcpiodvz&um nudum,        Sccundo  hasc  infpeftio  f  non  vidccur  lx 
quodadmdicii  cxpcdicionc  rdpiciac,  cor-    comprchendcre  pa£ta,quc  incerpoficafub- 
roborccur,  &  a£honcm  pariat  fccundum  ftanciaconcractusc6prch?ndunr^/«i?rfr/./» 
gloflam  inauth.generaUter,  de  epifc  &cUr.  dc    t.t.§Jurugentium#.iffdepati.&tbid.  Cofial.& 
quarecopiofiusfupra  inLiegem,hoc  titjnl.fi.    Cynmhicnumjt.t»  ajdti.am^.idqueargun.:. 
ueapu4ac?aJnfra,detranfac7.QucmAdmodum  fivnmjo  §  pattmffdefartU. verf.idcmdice- 
cciam de  cctcris  cfletlibus ,  ex  quibus  non-    mm,& d./.pafla,  ibtd.num.).  argum.  1. 2.JJ.  dc_j 
nullinonvidcncur  lubfiftere,  vc  fuo  locoil-    refcind.  vendii.gioffa  ind.l.pacta, ff.de  contrah. 
ludcxpcdicmus.  Cxcerumquxft  ionis  cft,    emt.m  yerb.  noua  emtio.  %^AUxand.  in  d.  ad 
an  harc  in  quouis  iudicc Iocum habcanc?  Ec       nmn.tf.  idquc  argumento d. t.pacJa  conuen- 
concludum  Purpurauww.^.  Caftrcni:»^  Uffdeamtrahcnu.veicommitten.fiipuiat.  q  uas 
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confidcratio  illo  cafu  vix  prodcflc  poflit,       Quarto dcfinitionis noftre. bencficio n5 

quo  fidciuflbr  adhibitus  cfler.    Prarter-  ccTcnturillapa&a,qu*abeora&afunt,qui 

ca  fi  vcctigal  vel  ius  aliquod  dc  contracti-  idracicnditnisnonhabcbat,/^w7»OTow'«-  ig 

busfolucndumfit,aut  fi  trattetur  decau£  toru  tnfraeodem.Nim  vtpaeratcneanr,duo 

{a  prxfcriptionis.  Cxtcrum  hanc  Bartoli  cdcurrantnccc[fccft,poteftas&volunras. 

f3  obtcruationcmimpugnanrBaldusf^/f».//.  Hmcvidcmus  lllumpotiorcm  cflc,cuipi- 

cri2.Aretin.n.2.verf.confequentcr.itcmPaulua  gnus  prius  obligatum  cft  U  t.  &  tot.  tttu. 

Caflrcnf,ind.§.adeo,num.2.Angct.num.y  Cuiac.  ff.quipotior.inpignfitnt. idcm  in  co cui  priori 

ibtdem  intcrpretando  verbum  non  infubttltter.  i-  vcndita  &  tradita  eft,  /.  quottcns,  infra,  derei 

tcm  Bartolus  hic/»  princip.  fibi ,  vt  vidctur,  vindtc. 

centrarius.  Conftituuntcnim  hiautrores,       Quintoregulanoftra  refcrcnda  noncft 

cxplicatc  autcm  Baldus  &  Arctinus ,  intcr-  ad  ca  pa&a,  quar  ipfo  iurc  f  priorem  actio-  \\f 

cfle,ancontracrusfitcclebratuscumdero-  nemiuftulerunt,vtpatctinattioneiniuria- 

gatione  prioris,  tunc  ab  eodem  receflunu  rura,  quar  pcr  pattioncm  cxftintta  ex  noua 

vidcri,  d.  t.pacta,  72  .ff.dccontribenjtmt.vn.  vc-  conucntionc  refufcitari  non  potcft,  d.l  ftv- 

ro  fattus  fitcumfupplctionc  vcl  diminudo-  nus,§  fac7usff.de paii$s,crl^utres,  §.  aream,ff. 

ncprctij.tuncnon  viderircccflumaprimo  defolut.  Hisrefpondct  ffcxto,  quodcon- 1? 

conrraciu,  fcd  a  forma  fecundum  quid, vt  tractus, qui  rc  pcrficiatur,  nudis  vcrbis  rc- 

ait,  non fimplicitcr.  Vnde  iftam  appcllari  (cindi non poflit:  §.i.Infiit.quib.m»d.  toU. obti. 

rcrbrmationem  non  interitum  tn  d.  §.  adeo.  ejr Lttninutilisff.de accepttUt. 
Autait  dubium  cft,quomodo  contrachis       Scptimoaxiomatis  noftrivinculis  noru 

inftitutus  fit  tunc  intcrefle,  an  rcperirafic  adftringuncurillapatta,tqu$intcrcafdcm  19 

conucntio  quo  ad  vtrumquc  extrcmum  rci  partcs  intcrpofita  iuxc  nouationis  non  tol- 

&  prctij.  Et  hoc cafu contractum  nouuiib  luntur, /. i.§  fi  idquodff.dcrefiind.  vend. I. qui 

ccnfcri.  Autnon cft difpofitumdc vtroquc  vfumfruituff.de a£t.& oblig. idcmq; proccdit 

cxtrcmo.fcd  tantum  dc  altcto,  vt  quia  con-  etiam  in  mi\it\xtionc  l.fttefilu,  27ffdehcred. 

uentum  eft  dc  prctio,  fine  repctitionc  con-  infttt.ua  K^ilciatJbicnum.22. 
trattus,  tunc  primum  contra£tum  cqnfir-  OdauoDccius^/ViMr/w./.poftRomaau, 

mari  fcu  rcformari,  non to\\i,argumcn. l.fed  Alcxandrum,Caftrcnfcm in  hanc  rcm  ad- 

fimancnte,ff.deprccari.ejr l.fi  cum  fiipuUtusfim  du&os,  Alciat.w.^.  t  huius  noftrx  conclu- 16 

miPro:le,ff.  de  verbor.ftgnific.Li.§.fimpticiter,  fionislcgcfoluitillapa&a  quaeiurciurando 

tod.  tit.  Priorcm  tamen  fcntcntiam  in  fua  munitaiunt:  Scd  fanchxc  cxccptio.ncque 

letturaamplcctitur  hic  Cynus  &cam  eriam  iuri,ncq}rationi  cdfentaneaeft.  Cum  cnim 

ptobat  Iafon  in  d.§.adeo,ctrca fin.  Hac  in  co-  pactum  fit duorum  placitum  &  confcnfus, 

fli&ationc ,  quamuis  mihi  Bartoli  fcntcn-  h.§.i. ff.de pact.  &:  pars ,  cui  cum  iuramento 

tia  nonvidcarurrcfpuenda.tamenincauf-  quid  promiflum  cft ,  non  prohibcatur  hoc 

14  fa  fidciuflbris  f  eadcm  iatis  dura  ccnfcri  ip(\xmrcmitttoc,tfin.ff.quifiitud.eog.cap.gem- 

poflet, ii  cum  pro  prctio  minorc fidcm  fua  ma,extra^eifo)efat.crcapficutfiteris,eod.t.duo- 

intcrpofuiflc  ponercmus.  Autroenim  prc-  btu,§  ftnat.Jf.de  iureiur.  Lpcnuttim.ff.fi  quiscaut. 

tiocodem,non  vidcoquoiurcfaltcm  vltra  iud.fift.eauff.fac7.  &  ratio  nulla  cft.cur  pa- 

primam  quantitatcm  conucniri  poflit.  Si  ttum  poftcrius  non  prxualcat.  Ncquc  ad 

enim  cundem  non  vclimus  libcrun  pro-  rcm  pcrtinet,quod  iuramcntum  poftcrius 

nuntiarc  cx  dcfinitionc  i.fin.ffdepact.  item  l.  non  dcrogct  priori  cap. ea  te,  cxtra ,  deturetu- 

ficam  Hermes , infra,  locat.  &  cond.  falrcm  ini-  rando,  ejr  cap.  intclleffo ,  codem  titut.  quia  haec 

quumeft,illum*in  duriorcm  cauflam  ccn-  iuris  capita  dc  pa£to  mutuo  intclligenda 

len  rcpeticum,  contra  kg.grace.  §.  itfudff.de  non  funt ,  in  quibus  vtriufque  conienfus, 

fiddufM  mcnrem  conucntionis,  l.ftvnut,  quodvincuUcontra&umcrat,etiamdiflbl- 

27.§.paBusff.dcpact.&diti.§.pac~tM, & /.  iurie  ucrc  potcl\,t.nibiLj  4ff.de reg .  iur.  fcd  in  his, 

ocntium,  §*deoff.cod.tit.l.  qui  negotia,ff.  ttun-  quat  fine  iniuria  alicna  aut  diuini  numinis 

jti{m  mutatincqucant.Pofl*cttamcnh5cmodc- 

ij    Tcrtioha:crcgulalocumtnonhabet,fi  racioprocedcrefccundumPurpur.  »*./<>.£ 

vltima  difpofitio  nulla  vcl  vitiofa  fit  /.  i*r*r  vterq}  iuraflet,  fc  aconucntionc  receffuroi 

ventium&fidinfrandandhfdcpatt. item  arg.L  non cflc. 

tfancimus,infr.dctefiam.&  §.eximperfctfoJnfiit.       Vltimo  doc*torcs  noftri  pattione  f  dcro- 

auibjnod.tejlamjnfirm.  ^toriacjDnftitut^aflcitionispotcftatcvin- 

dicanta 
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dicint,  drgumJ.jttjuis,inprinc.ffJciegdt.;.item 
Ljimthi,  &  ttbh  %-fi»  ffJf  legat.tjtaglojfa  htc  irt 
verbonoutfftma.  Odofred.  num.f.verj.  ttem falitt 
qusrto.Cynusnum.p.^yfiberic.num.f.Bart.num. 
t.ejr  2.Bald.num.7.  ejr Jeq.  <^Angei.num.}.  tulgof, 
verfjnglojfa  vt  Jiprimum.Saiyc.num.^.Phiiipp. 
Corn.  num.6.  Aiexand.  num.4.  Ludouic.  Roma», 
num. 7.Ca(lrcnf»um.$.cyJe<i.  Dccnum.o.laj.nu, 
tt  ■&/«{•  Fe/in.i»  capxum  M.  Ferrarienfisje  con- 
Jltt  .Atciat  .htcnum.io Iaf.Purpur.num.ts.arg  l.fi 
mihi,§finffJeUgdt.t.  cuius  rci  exemplum  ab 
ii  iifdcmauccoribustinfideiuflbre  proponi- 
cur,  qui,ancequam  illudfaccrccconuenic 
cum  crcditorc,ne  cx  fidciuflioncquam  pro 
tali  tortaflis  cx  caufla  rcucrcntix ,  vcl  mctu 
grauioris  ineommodi,  nuncauc  in  futurum 
cflctintcrpofiturus,obligarctur.  Haccnim 
conuentioncm  poflerion  pa&o  vircs  abro- 
garc.  Aliudexcmplumabipro  Bartolow.r. 
Alcxandro»«w  4.  Coxwco  num.6  Baldo»  /. 
&  multis  aliis  proponitur  in cotrattufimu- 
lationis,vclutUiintcrnonnullos,prxfcnri- 
bus  ccftibus  conucniflct,  vt,  ii  quo  tcmporc 
quis  fundum  Scmpronianum  vcndidiifcr, 
non  cflct  vcnditio  fed  pignoris  confhtutio. 
Rurfumaliudexcmplum  nobis  fuppcditac 
Odotxcd.hic  num.)  .\x\  amalia,quq  cum  iram 
parentis  reformidarctconucnit  cumama- 
corc,  fc  iplius  voluntati  obiequuturam ,  li 
fponfaliaiimularacum  ca  conrraxiflcc.  Si 
cnimdccaliconucncioncquod  Ccil  fpon- 
falia  ipfum  obligatura  non  cllcnt.cx  prxcc- 
dcnti pacco conftarct.ipfa nullius  momen- 
ti  forct.  QuoJ  &:  ipfum  fcqiutur  Albcnc. 
hicnum.c.  arg.i.jimuiataffJerit.nupt.  Non  ca- 
rcc camcn  hxc  dcfinitio  fua diftinctionc,  vc 
Yidcrclicccapud  lntcrprctcs  iuris  canoni- 
cijn  c.tuanos  cxtr.de ftonfai.Archtdiac.  dtji.27. 
eap.  quodtnterrogaJitJiem  apudlafon.hic  n  ts.Pa- 
normJ.c.pertUiU,n.7.extrJecondit.appof.\x\xcx- 
ij  cflfe  f  autcm  in  aliis  putamus,  an  vcrba  fim- 
plicitcr conccpta fint , an ctiam  mcrioncm 
futuri  tcmporis  fcccric,  vc  cafumantcah- 
gurauimus.  Priori  cnim  cafu  ctiam  in  rcbus 
profanis  non  prodciTetakmcautioncmj, 
nifircsinconcincntifubfcquatur,  vt  tradt- 
derunt  Salycetm,\^4iexand.  Caflrenf.Bartoius  ejr  • 
mJtsatii,  arg.  I.  cum  tn  piures,  $.  iocator  horreo- 
rum,  quamuis  Baldus  bic  num.p.  nonnihil  a- 
Htcr  diftinguat,  niti  rcs,  dc  qua  agatur,  pcn- 
dcat  afolapotcftatc  \x\\us,lfi  ttajcriptumjf. 
dclcgat.  t.  ita  Saiycet.  hic  nume.6.  BaJdua  num.fi. 
Poftcriorivero  cafuomncsdoctorcs  fupra 
laudaticonlcntiuntjtalcm  conucntioncm , 
tcncri* 


pac^anouiftima.' 

Cxcerum  hxc  cxccpcio  fuam  intcrprc'- 
cacioncm  cx  diucrlis  cauflis  rccipic.  Pnmu, 
vcnonproiit  propofitum  f  dcrogatoriumi^ 
in  mcntc  rerentum:  / firepttendiiinfr.de  con- 
dict.ob  cau(J.itcm  argum.  I.  cum  tn  p  iurcs,§Jtcator 
horrtorum.eraiit  Jjcumplures,§.iocator  ffJocati. 
fcd mciius  meo iudicio cundcm  §«explicac 
Alciat./^f«#.i0.vcrbum/>r^//*w,cuiusd.l. 
mentio  fiat,  non  figniticarc  conccptioncm 
animialicuius,fedfcriptum,  quod  publice 
fixumatque^ppofitumfic  Animaduerten- 
dum  prxtcrca  eft,quodex  fcntencia  Pur- 
puraci  «««.//.hxcdeclaratio  non  bene  ap- 
pliccturad  exccptioncm,  cumvoluntasv- 
nius  cumpacto  confcrri  ncqueac,  &  fi  con- 
ftaretde  propofico  vtriufquepcrconfcflio- 
nem.vcl  aliomodo,  idcmprobandumvi- 
dcrctur:fcd  huic  difficultari  fupraa  nobis 
incommcmorandis  cxemplis,  iatistaccum 
eft.  Nequcenimdc  nudaproccftationc  lo- 
quimur.fcdquxcu  pacco  velconfcnfupar- 
cium  lic  coniunfta.  Sccunda  dcclaratio  eft, 
quod  hocf  no  procedac,  fi  aclus  ille,dc  quo  1  f 
radca  cfl  proceftacio.pcrtinebat  ad  ofticium 
aliquod  neccflarium ,  veluti  in  nauta ,  cau- 
onc,ftabulano,fi  illi  prxdixcnnt.vriingu- 
viatorcsres  fuascuftodiant.  Hxc  cnirn., 
protcftatio  cofdem  pcriculo  non  libcrabic, 
l.fin.  §.ttem  fipradtxerttjf.nautas,  caupon.fi abul. 
itd  Bariol.htc,  num.2.Caftrenj.num.6.  Alexand. 
nmnjo.Corn.num.6.Purpurat.num.20.  fcd  fanC 
nonanimaduerto,quomodo  hxc  dcclara- 
tiofcohxrcat.  Nonenim  fcquitur:  tiauta  16 
ttaprotetiatut eft,  ergo  patlum  mterceffit;  eum 
ccxcus  ibidcm  caciturniratcm  pro  confcnlii 
non  habeat,  fed  cxprcflam  voluntau  m  clc- 
fidcrarevideatur.  Sunrprxtcrcanonnullar 
aliaedcclarariones,fed  quod  xque  aut  ma- 
gisla^occnt.cafdcmpcrfcquendasnondu- 
xi.  Poccricicaquele&orperorium  aliosau- 
£corcs confulcre,  &  fccum  pcrpcndcre ,  an 
rccle,  an  vcro  minus  calcs  declaracioncS 
huc  referancur. 

■  *  *  *         *      *  * 

Lexin  honst fidei3jj. 

i    Paclorum  quadam  fubjianttam ,  qttadam  tiaturam 

ctHtradm^uaddm  auttm  aatdentta  rtjptaunt. 
1    Sjua fubjianttam contwtnt  rtformant  (ontradum% 

jutcftatim.fiutcxpoiifaiiointerponantur. 
J    Qua  arca  naturam  &  acadtntta  vtrfantur,  tta  dc- 

mum  formant  contractum  ,fi,antequam  perjiaa- 

tu  r ,  mterudant. 
4.   -An  idetn  obttutat  tn  aatonibm jhiclt  turu. 
s    Auclorts  cr  dtctm  arvumenta  fententit  afErmatu 
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6  AuSorts  dtutrfs  fcnttntia,tttm  dettm  aha  argu-  J;  'f-Trrrfrfr  ftnirffliT firrtf  fcffrpl  trftfim MlMil. 

7  ^«m«f«m^rMri^^  1f  A cJORvM>qu*contractibur 

itaturdecorrtihontltgum.  B  »Weruntur,talia  fubftantiam  I 

#    Abfurdumvidtri  fi  dicamm  pacta  inconttnenti  in-  &  Wr%&  refpiciunt,  &  hxc  contra&us 

terpofitaduntax.tt ad  damnum agentk operari.  SLSSn^  reformaredicuturifiucftatiro, 

9    Taaaincontincntifubfccutafartemfrctiiccnfcrt.  fiuct  expoftfatto intcrponantur,  vt  fi  iru  ^ 

i«  10«?« rtotef* »»« contrtxtm.  cmtionc  &  vcditionc  quid  mutctur dc  prc- 

ii  Qmdfitincontincntipacifct.  tio  veldcrc,quxvedatur  t.padaconuentayi 

^»,r«r^«<*,»4irxrr-.««^i«rf««rf4i.f.   '  wram&accidcnciavcr(antur:t&hxcqui.  • 

t§  Contrariafententta  mteralios,  Cjni  &Bartolitxi-  dcm  ln  contractibus  bonx  ndei,li  ftatim,  id 

fitmantium  illa  tnconttncnti fitrt  qua exflutntur  cft>antcquam  contractus  pcrficiatur,  intcr- 

anttquampartts contraOum pro abfotuto  babiat.  ccdant.profiint  ad  informadam  actionem, 

14  Argumentanouemproconfirmattontepmioukgloffa.  vt  htc  &  LUgcm,hocttt.Uurfsqenttum,7  Sujvin 
2  \\a^^t^^S!l^!^!SL  1  Scd  d.fceptationis  eft/atis  4 

manttum  opmtoncm  prtortmin  dubto proccte,  controuerfe, an  idcm quoq;  prxftcnr  in  a- 

fofieriorequande  confiatillotcontraclum  babu.jfc  CY°",?US  ™"  »uns  Etcnim  hoc cofirmat 

pro  abfoluto.  %\oK*k\^tnverbjnbon*fidei,Bartx.i  Satyc.e 

17  1«  pattit  quafracefferunt  non  dtfttngui,vtrum  in  con-  i*frinc.  Roman.nj2.Atciat.n.  s.  Purpur.  n.f.  la- 

tinenti,an tx tnteruaUo tnteruenertnt.modo refpe-  fonn.t.Oabf.in t.petensjjoctitdn princ.x^Atberic. 

ilu  borumpaitorum  conclufermt.  tbidJnprmc.  Bald.nj7.Cafir.n.t.  t^ftexand.  n.t. 

,8  AltafententtaBanoli  vtram%  tnterpretatione con-  Corn.n.t.¥ramifc.Amin.inprinc.^nojnprin. 

lungentk.vttdincentinemfieridtcaturquodfit  FuUc/mprinc.AnoeUn  6  quinimo/ 

ZZ4?n"md3m  b4be4tttrfrt 4bfolutttVtl  ^//^.J/^k^. 


ftatimpoil. 

19  Correltio,qa*  in  continent,  interfonitur ,  in  reprehe-  Uem  Duaren.  JEmyttu*  Ftrrttwn.ii.Anf. 

fioncm  tmtdere  non  folet.  ******  in  tratl.deerrorib.pragmat.Ub.t.caf.2.Ho- 

io  Tacio  in  contmenti  tnterpofito  qua  aaionet  dcferan-  tomanj/tufirujua/i.eap.jf.Connanuc comm.  lih.c. 

r.  _  <1».r«»t.r.diJ?ut.ctui/.cfin.Zo^ 

*l  Stnmttaglof[adua*aaionadtccrnentu,prafcrtftu  dcrcb.cred.ficert.pet.AreUnAnfttt.de obtioat  aL 

verbu,&aaioncn«xMaojnfirmatam.      -  recontrah.in prtnc.Petr.  Riciard.tbid.ntmtto. 


xi  Diuerfafenttntiaauctoresquiduntaxatvnamaaio-  r>          c       *t  '    l  *      r  via'num-'*9* 

nem^uaexinformatafit,dtcernunt.  roeonfirmarione  huius  fententi*  mult* 

Qumdecim  argumtnta quibutfoftcrtorfenttntia  ai-  IcScs>& u"*?  "gmtx rationcs  in  ittediumu 

titttr.  adfcrn  poflunt.Principio  l.pctensantcpcnutt. 

»4  Duodecimcontrariaargumentafrofrimafententia,  hoc  /i/.Secundo  Ueclaantepcr:, ff.de  reb.credfi 

quoddua  aaioncs  deferantur.,  certfet.verf.dtccbam  autem.  Tcrtio  U.§.fiquit 

*t  VtiUtaibuimtnuefiigationit.              ,  ftmptiaterjfdeierb.Mio.invcrb.ntfimihidt- 

%a%  D^atMwginttrJ^r*^  mfkmri^nkiticopt^t.O^noUMm 

verbuquaexmutuarelationccrillamquanafca-  j.//''    .  r    ,  /  ., 

turtxpaaoinconttncntiinterpofito.  ret^Uegemjntradedonatlheredttatempo^ 

17  Adio prafcriptis  vcrbiijionfotum  tocubabet  quando  ut' quibus  intclligimus  criam  tacitu  pa- 

dejidtnomeaaionu/edetiam  tum  dubiteturqua  Ctum,quod  contractui  cohircat  hanc  vim 

aclioexerceri  dtbtat.  haberc,  t.fiottumKcju*  altavinctp.fi  quiiafitrma- 

2/  Taaumadrtfoluttoncm  cmraam  pertinens,  quam  ueritjj.de d»l.mal.&tbtd.gloff.m  verb.pra/criptie 

aaionempariati  ^erbu.  Quintolcx  itemquta,  4  §fin.tf.depa- 

X,  Stpaclum mOinmtt intcrpofitum  contraaumfor-  jfc  vbi            dc  (brtc  7      f0Iucnda  q\10 

mct,rcgulariternenaaioprafiripturcrbu,jedex  „  i„r    *  r  t._  .      A      .    .           .  *} 

eoconnaau,cu,adtu,tur,dal,tur.  advfurxfoluerctur^jpulanoiupofteal^m- 

lo  Expactu  quapertment  ad  refolutionem  contratlm,  P»citcrintcrpo(itX  formam  dare  intclligi- 

defcrturetiamachoprafcrtptu  verbit.  tat>  Scxto  mouct  Ifrumentijnfrajte  vfur^v- 

31  QuidappeUattonccondiatonu  m  prafentilegt  conti-  bi  acceifio  frumcnti  vclhordcimutuodati, 

neaturi  ctiam  cx  pacto  nudo  prxftanda  cft :  intclli- 

31  Ouotttspaclumadiiciturcontraaui  innominato.tt-  go  autem  pactum  iuxta  contractum  &  i- 

"nfmfk  "vcrbu*          "t*™  piam  ttadicioncnl  intcrccfliiTe ,  quod  co- 

ij  ouDo7n7rJL^^  arguuntverba,^-^/». Contederccnirn, 

,advr,l,tatmaltmm,d<ccrn,foltta*»fra-  ^«ahuiufinod!  pafta  ex  intcruallbintcr^ 


Ml  ,1 . 


fcriptu  verbu.  ccflcrint,cft  rem  in  diuinationcm  commit* 

■x  ttti. humconclufionk.  tcrc,&mul»fpccialia circa  vnu&idf nam 
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heccfiario  cumularc ,  contra  traditionem   icntcntiam  illaabfurditas  confequi  poifcc, 
do&orum/»/./. injra,dedotu promijftone.  Se-    quodccrti condi&io , qux compctit  ex  fti- 
ptimo  in  eandem  fcntcntiam  afiegari  po  -    pulanone,  in  quam  res  ccrta  collaca  cflct:  /. 
tcft  /.  oteo,  23.  eod.  tit.  dum  conftituit ,  fructi-    certicodicJiojtem  t.certuffJereb.  cred.jiccrt.fet. 
busmutuodatisincerti  pretij  rationem,vt    c6pctcrctadillud,<£  incercucrat,&pacto 
additamcnta  vfurarum  permittcretur ,  fua-    continebatur*  Quarto  mouctur  Cuiac^. 
fiifc.  Quain lcgc quamuis nudxconuctio-    t.jffderefiind. vend. quoenim cafuait,paccu 
nis non hat mentio,tamen  mco iudiCio  i u b-    cx  interuallo  fa&u  b o n x  fidei iudicio ineft, 
audienda  cft,  quod  alias  lex  nihil  houi  con-    tam  cx  parte  a&oris ,  qua  ex  parte  rci :  ncu- 
ftituerer.  O&auofulciri  hxcopiniopotcft    tracxpartciudicioftrittoincft.  Confcques 
cxvcrbislegis/vwW/,^ de  nauticofaenore^.    igirureflc.vtcadcm  ratio ,  quxhanc  «jhffc- 
fin.  dum  conftituit.huiufinodi  obligationes    rentiam  extoriit,  illam  etiam  conftituat  in_» 
perpa&um,fincftipulatione,augcri  poflei    pa&isincontincnti  interpofitis.Quinto,o^ 
idcmqj  confirmatur  l.inqutbufdamy7.eodtit.    hahc  fcntcntiam  commcndct  definirio  lc- 
Nono  itactiamaccipi potcft  Lautu,infra,de    gis  rogaftiti.§.i.itemtfitibi,t7.ffdepacf. qux 
iuredot.  quajnuis  cius  legis  decifio  potius  vi-    aperte  dcclarcnt  re  contraftam  obligatio- 
dcaturcxtraditione,8dcquutapa£tionevi-  hcmindcccm,nonpoirecxpadoaugcri,vt 
rcs  acciperc  VltimO  aflercrc  hanc  opinio-    vndccim  dcbeantur.  Scxto.quod  hanc  opi- 
nem  intclligi  poteft  lcx  nea{  expratorio,  27. ff.    nionem  etiam  vidcan  tur  aifercrc  Ltdnfraji 
de rtgiar.quxgencralit er  de  omni  iurc  tairi    condUt.indebit.f.qu&muuiinfra,de vfur.  t.Titiust 
prxtOrio,quam  folenni  loquitur ,  quod  fci-  jf.de prafiript.verb.quibus cauetur,  vfura  ex  pa- 
licetobligationumcauflx  pactioneimmu-    &opctinonpoflc,ctiamfiinconrinenti  m- 
taripoflint,fitunccuminchoaturac^io,c6-    tcrcefllrit:  cumtamen  diucrfum  fitin  bo- 
6  uenerit.  Pugnantc  diueriofCuiac.  Itb.  10.    nxfidci  iudicio  t.cumqutdam,§.ex toquuto,ff 
obferuat.ia.  D0neU.hicnM.12.  Sc  antc  illos  Por-    de  vfuru.  Septimo  lcx  petens  hoc  tit.  Octauo 
tius Inftit.quibm  mod.re contrah.obtig.mtm.7.    quodhoc  ipfum  argucrc  vidcantur  verba* 
fattho\om.Socm.Li.$fifimpliciter,num.4.ff.    $.quin imo$dicf.  I7.ff.de  pacf.  quin  imo  intcr- 
deverbor.  obltg.  Dccius  tn expofitione  i.petensy    dum  format  ipfam  a&ioncm,  vt in  bonx  fi- 
hoc  tit.  num.  11.  itcm  Curtius  iunior  ibidem,    dci  iudiciis.  Di&ioncm  autcm/»/fr</#zwprc; 
qui  in  hanc  fentemiam  citat  Papienf.  &   feferre,quodregulaincontrarium  fit,  t.di- 
Befutium ,  Thob.  Nonius  Inftitut.  deobtigat.    uortio,§.mterdumffjolut.  matrim.  alias  intipit 
quarecontrah.inprinc.num.2.Wejenb.injuupa-  fruifus^.  Nono  huc  Decius  accommodat 
ratit.tit.depactis,num.Q  Borcholt.InftitutJejer-    legem  t.§fifiiputantiffdeverb.obitg.dum  fti- 
mt.  §final.  Quorum  aflertio  his  fundamcn-    pulanti  dccem,quis  viginti  promirticicis  m 
tis  potifllmum  commifla  videtur.  Primo    rflaiorcmiummam,quamdeccm  non  ob- 
prxfenris  legis,  itcm  liurugentium,§.  quini-   ligatur:  quamuis  ftipulator  jjofllt  vidcri  in> 
mo,<jr$.adeo,  ex  quibus  Colligimus  id  in  a-    Commodum  fuum  confenfiflc  Decimo, 
&onibusbonxfideiprocedere,vnde  con-   quodomncs  leges,  qux  de  actione  infor- 
fc&arium  eft,  a&ioncs  ftri&i  iudicii  cxclu-    mataloquantur.vcrfcntur Circacontra&us 
di;  mrgnmJprator,  t2  ffJe  iudiciisjtem  Lr.§fin.    bonx  fidci,  vthacnoftra  l.  7.  §.  quinimo.ff  cod. 
ff.de eo cuimand. esf iurudicJ.  Secundo , quod    U. infraide faclu  interemt. & vendit. l.fundi 
mformare  a&ionem  nihil  aliud  eflc  videa-  partem.L  Labeojcribit, ff.de  contrah.emt.lfijteru 
tur,  quam  eandem  cxtenderc:  {itaargumen-    tu^fitibi,  t.tenetur,§.i.t.pradia ff.de a£t.emt.  I. 
taturPortim)  atqui  in  a&ionibus  ftri&i  iudi-   iffJerefcindend.vendJfiin  vendttione, ff.com- 
cii,  extenfioni  locus  non  eft ,  /.  qutdquid  ad-    mod.  &peric.  reiemt.rjrvend.  LhuiufmodtJs  §. 
ftringendaff.de  verb.obttg.  Tertio  inftat  idcm   sff.de iegat.t.  Scd  fane vix  eft,  vt aflcnti ri  11  f- 
Portius,non  plus  poflc  fi&ioncm  quam  ve- '  dcm  poflim,f  cum  argumcntum  a  contra-  7 
titztcm,fecuna»mtraditainLfiuquiprocmto~    riofcnfu.quodprimoobiicitur.eo  cafu  vi- 
re.ffJevjurp.ejrvfucap.  Scdinformarccort-    tietunautfumcndum  non  fit,quodlegibus 
tradum  ruhil  aliud  dicerc  cft ,  quam  vt  pa-    diferte  Contrarium  definitum  cft,  /.  de  qutb. 
dum  iuxta  contraftum  intcrpofitum.in^  fifi^/i.fadacompararioncprincipiicum 
caHdemvideaturefle  deduttum.  Si  igitur    rine  t.nonfilum^.filtmjnfrJebonuquaiiLe-u. 
pactum  iuxta  ftipulationem  interpoiitum    ^orro  contrariis  allegatis  legibus  iatisfadu 
hocmodoinformarcturjcflcnt  dux  ftipu-     >on  vidccuf.fcumabfurdumvideaturjco-  % 
HtionzsJftiredcbcmwff.dcvcrb.obUg.Quzrix    ccndcrchuiufmodi  pacla  micri  contrp^lib, 
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ftritti  iuris  folum  ad  damnum  agcntis  >  non  iurUgentium,§.quin  imo,num.2j.i^iberic.ibicL 

autcm  ad  commodum  illorum ,  contra  dif-  num.31.  idemque  videnrur  ctiam  fcntire  ibi  - 

poCitioncmlcgis  fecundumndturdm,ffdereg.  demDuaren.Cuiac.  Cxrcrumdiflentiuns 

/#r.nam  contrarium  vidctur  cuinccrc  Uum  Cynus  "f  hicnum.  2.  Bartolus  num.$.  Salycetus  /5 

rest22.mfr.  dedonat.l.kereditatem,  2g.ff.c0d.tit.  num.i2.Donefi.num.s.ejrJeq.CaJlrcnfin  d.§. 

quibus  acccdere  poteft  l.legem,p.boctit.  qua?  quin imo,  ctiam  fecum  pugnans  numj.  Bal- 

hoc  pcrmittit  tcmporc  traditionis ,  &c  alio:  dus,  Angcl.iMww.rf.  idcraquc  poflunt  vidcri 

lcgcs  ibidcm  allcgatje.  Ratio  cnim  cflc  non  fcnfifle  Fulgof.  hicnum.4.AUxand.num.j2.  iU 

vidctur ,  quare  temporc  traditionis  huiuf-  la  in  contincnti  ficri ,  qux  cxpliccntur .  an- 

modi  lcgcm  diccre  poflit,  fi  id  non  liccac  tequam  partcs  contra&um  pro  abfoluto 

tcmporc  contrattus ,  vbi  pacium  in  conti-  habcant.  Et  hanc  fentcntiam  communcm 

9  ncntiintcrpofitumtpars  prctii,vclaltcrius  profitcturlafon  d.§.quinimo,numaj.ciuzm- 
contra&us  ccfctipolVityi.fundivenditorffJe  uisipfc  diflcntiat. 

c0ntrdh.emtl2.infr.de pAfl.cdnuen.interemt.efr       Nondcfuntlcgum  &.'rationum,tquibus 

C^av»</.quxratioctiamimpctraflcvidctur  Vtraq;parsfcntentiam  fuam  fulcirc  poflit* 

anoftris  lcgislatoribus.vthuiufmodi  pa&a  prarfidia.  Et  principio  lcx  pctcm hocnejlro 

talicfrc£tuimpartircnt  &profequcrcntur.  ///.  Sccundo  Lf.infra,deddtUt.edtc7.  Tcrtio 

Quae  confideratio giofla: in d. t.iecJd, Bartoli  lex duos  6.§.jindL itcm  l.ftexduob.i2 . §.fin.J/. de 

& alioru  non  omnino  cxplodcnda  vidctur,  duobus rtis.  Quarto  /./. §prajens,ff de vcrbor. 

10  quodf  illudctiamfiatproptcrvicinitatcm  oblig.rjrt.continuusja^.cod.tit.  Quinto  i.quod 
conttacT:us,qui,vtfolatqiignis  plurescalc'  aitUx,ffdeadu/ter.  Sexto Lcumantiqmtasin- 
faccrcpotcft,itactiamplurapactacohaerc-  fra^detcfldM.&Lherrdes^tffeodtit.Scptimo, 
tia  fuo  complexu  foucar,  &  foccuda  reddat.  quod  id  q,  nondum  fit.acceflionemaccipc- 
Qucmadmodum cnim fi  in  caufld  dcpofiti  rc  nequcat :  /.  nam  etft  fubcenditione, §. rnm- 
paCtum,quoddepofitariu  oncrct,  Stplane  pcnsUff.deiniuft.rupt.&irrit.facJ.teflam.Ot\z- 
cxtranaturaipfius  intcrponatur,velud,vt  uo,quod,qucmadmodumcxhcrcdatiopo- 
depofitariusproaliquoRomamproficifca-  reft  antc  inftitutioncm  &  poft  inftitutio- 
tur,  cx  cohacrcntia  contra&us,  non  parit  a-  ncm  ficri ,  vt  valcrc  dicatur;  i.j.  §fiiUus:  ita 
ctionem  vtdocel(^4lciatusnum.  14.  dc quarc  ctiam  vidcaturidem admittcndum cflcin.» 
fupra  i.lego,  ita  ctiam  in  cxtcris  pactis ,  quar  padis,in  contincnti  fubfecutis. Vltimo^ir^. 
ad cauflamno pertincantdiccrcpoflumus.  t  Uctaff.de  rebuscrcdficertfet. &§. quinimo  U 
Nam  iidem  infioias  irc  nonpoilunr,quod  7ff.depacJ. quar  apcrre  loquumurdc  pa&is 
in  contradu  cmtionis,  &  fimilibus,vbi  harc  in  contincnti  fubfcquutis ,  quorum  vcrbo- 
opcra  prctii,vcl  rciloco,ccrtarattonccele-  rum  proprictatcm  11  vrgercvelimus,  mul- 
ri  potc(t,dJ.cum  venditor,ta\iz. paftainftitu-  tum momenti  in dcfenfione huius pronun- 
ta  obligent.  Porro  fi  cx  interuallo  huiuf-  tiati  obtincbunt.  Diuerfic  partis  au&ores 
rrtodi  placita  intcrccdant ,  ad  a&ioncm  il5  fux  aflertionis  no  minora  fundamenta  co- 
proficicnt.  Excutiendum  igitur  vidctuf,  ftituiftcvidcntur:tPrimo/.«»/r4<;^,/«/9. 

xi  quid f  fit  in  contincnti  pacifci,  &:  quidcrru  defide  infirum.  poflc contrahcntes  folcnnia 

f^o(['zinLj.infraJeadiiit.ediclo.itcmgUJfahic  prjefcriberc ,  ex  quibus  contratlus  pcrfici 

tn  vcrboyincontinentitiWud  in  contincnti  fieri  intclligatur.  Vndc ,  ncdum  illa  pafta,  quac 

dermit,  quod  fit  in  ingrcflu  vcl  cgrcflu  con-  codcm  rcmpore  interccflcrint ,  verum  ctia 

tractus  .antcquam  ad  cotrarios  aCtus  diucr-  qua:  cx  intcruallo  pra?ceflerunt,ad  cauflam 

It  tant.Gloflaradftipulanturt  Odofrcd.^/c».  contra&us  pcrtincrc&pcrconfcqucnsa- 

4.arg.l.i. infr.de ddti.acf.  Vcrbaautem  lcgis  cVioncmproducere.Sccundoallcgant/^ir- 

ht c  funt: Sinautem venditor  non vitiofum,et-  fec7diinfr.dedona.quafubmodcofji:.oeici\  pcr- 

Utm  tn  pojlerum,  fierijeruum  temere  promiferit  fcda  donatio  coditioncs  poftca  no  capiat. 

(quamuit  hocimpojftbiUejJcvideatur)tdMenJe-  Tcttiohisfinitimaeft  l.iurisgentium,  §.quin 

cnndumfdemdntecedentis,vei  in  continenti  fe-  imoff.depacl.  in  harc  vcrba:  ea  enim pac7a  /»- 

quutipacHyexperiripoffenon  ambigitur.  xjLngeL  funt,qut  Ugem  contraclui  dant ,  id  eit,  qua  in  in- 

hicnu2.Baid.nt.Safyc.n.n.Corneusn.t4.Fiugof.  %nff*contrattwfattafunt.<^&ttol.neccxpr*- 

vbitamcnadditid  vcrumcfle,nificon-  torio^ffderegui.iurAxxmzit.nifttunccumin- 

ftctdc  contrariamentc  contrahcntium,^-  choaturacJtointer  eos conucnerit.  Quinto  i.pe- 

Ux.n.  12.  qui  repctit  diftindioncm  Fulgofii.  nuk.  infra ,  de paclis.  inter  emt.  ejr  vendit.  qux 

Frdwtfc.Arctinjtum.tJbmtm.mm.i.Iofonml.  iu  Concepta  eft ,  tcmpore  contrdtJm  inter 
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emtorem ejr  venditorem  habitam  conuentionem  id  paftum  quoq;  vidcacur inefle,  negare  vi  • 
integramferuari,fi abeopoficriori paclonon re-  dcncurilliquivlrimaopinione  defendunc. 
tedaturtcertumest.  Sexco/. initio  tnfir.  dcpitf.  Dcirtderacioncsanobisinconfiliumadhi- 
inlercmt.  ejr  vtnd.  cuius  vcrba  quod  ad  rem  bicx*  eciam  aduerfari  videncur.Mouec  tamc 
faccrc  vidclimt,fabiicio.lnttiovcnditionis,fi  cdiucrfo/.///?*,vbiconcraccuspriorpfc£his 
faclus  esvtis,  cuivendidtfii pofiefftonem ,  prctti  fiiiffcvidcbttmitcmd.Lficumfundum 126  ff. 
tardiusexfiiutivfurastibipenfitaret.nonimme-  devcrbftgnifiitcmlpeTfetta,Qpei dcclarac pfe- 
rito  exifiimasetiameas  tibiaditoprafideprOuin.  clam  donacionem  poft  aliquanculum  tcm- 
eu^tbemtoreprafiaridebere.  Tiamfiinttiocon-  poris  lcgem  non  accipcre.  Moucc  dcinde 
tracJus  noncspactus  :  fi  carperis  experiri  dcbcri  lj.infr.de  adiLedifl.  cuius  au&oricacc  "f  Bar- 1  & 
ex  mora duntaxat  vfitrai :  tam  ab  ipfo dcbttore^  to\.bic ».j  .icem tn d.§.quin imo n. 21.  a fcnccn- 
quam  abeo,quiinomnemiattffamemtifidemad-  cia  Cyni  vidccurrccedcrc,  &  coniungcrc 
firinxitydciurepofiuiabu.  Scptimo  pugnac jp  vcramq;  fentcnciam.vc  fciliccc  &  cocra&us 
hacopinionc/./?  voiuntateS.  infir.  derefctnd.  habcarur  pro  abfoluco,  cum  inccrccflcrit 
^»^V.concra6busfubftantiam&:pcrtcclio-  ccmclufio,  &:partes  illupro  confummato 
ncrainipfaconclufionccofifterc.  Oclauo  habuerinc&camcnhccac  informarc  con- 
non  minus  vrgcc  dcfinicio  lcgis  fundt,7p.ff.  tractum  pcrilla  pa&a,quc.  in  cocincnci  fub- 
de contrah.emt. huiutinodi  pa&a,  qua:  lcgcm  fcquancur,*/./.  lccla  ejr  aUisUgibut  k  nobis  alle- 
concra&ui  dancccnfcri  partcmipfiuscd-  £4/*.BartoIiopinioncmicadcclacacamc6- 
traclus&incaufiacmcionisjlocopreciicc-  flrmachocloco  Arecinus  nnm.t.  in  quam 
derc.quod  fanedc  conrraccu iam confcnfu  fcnccnciam is,qui addicionesfcribicin Arc- 
tcrminacodicinonpoccft.  Inhacopinio-  cinumallcgacFulgof  Caftrcnf.Barcol.So- 

1 6  numconfli&ationcfnonalicnavidcturef-  cin.&Baldum,idemq.  apcrte  defenditla- 
jfefcnccnciaFulgof/wcww.^.Akx.w./a.Saly-  fon^§.^w»/>w».i/.idqjpofluncvidcrifcn- 
cec.».//&: ancc  illos  Cyni n. \. exiftimanciu  fifle omnes  illi,qui pro  priori  fcntentia alle- 
opinioncm  priorcm  in  dubioproccdcrc:  gacifunc.Scdnegociumfaceflicracio  Lfun- 
pofteriorem  quando  conftac  cocrahcnccs  diff.decontrah.emt.  illa  pa&avidcriincflc&: 
Concra&ura  habuiue  pro  abfoluco;  cu  is  cx  actioncm  tribucre,  qux  fuftincant  munus 
deftinacionc  illorum  pendeac  d.Lconirattus.  &:  parccm  contra&us,quod  de  his  conuen- 
infrJcfidJnfirumentor.ttemd.lfi  voluntateinf.  tionibus dici  non poteft.Sed obfcruandum 
de  refcmd.vcndtt.lquodinrcrum§.t.ff.  de  tegat.  eft,  hanc  rarioncm  folam,  quamuis  Doncl- 
/.Dcquafimhilapertedcclaratumfic,  non  lus  idipfum  dcfcndac.hociurisnonconci- 
vidccur  farisconftare,  quo  ad  a£his  excra-  liaflc,  vcappareccx  <*/.£#<*,  itemd.L  j.  infr. 
ncosdcr\cxcr\r\ttd.i.duos.§fin.ini.  exduob.  §.  i.-*<//Z»/.r<//<I/.(edquodanccanon  vidcancur 
fin.fi.de duob.rcis.Lhcredcs §. fin.fi.de tcfiamcntis  rc£cc  rcm  pcrpcndiflc,&:  quod  illa"f  corre- 1 ) 
d.I.ietfatantepen.ff.dc rcb.crcd.fi cert.pet.i/em  i.  £cio,qua:inconcincnci  fiac.in  cancamcmo- 
Jicumftndum  126 ff.  deverb.figntf.  t.r.§.fiti.  cu  riar&iudicii imbccillicacenon vidcacur  in- 
lJeq.ff.de/oiut.quxcgrcgic  facic  ad  cxplica-  rcprchcnfioncincidere  arg.cprdterea.cxt.de 
tioncm  huius  marerix.  Vidcncur autcm o-  ft//.«g.Ecenim  videncur parccs.fi hocab ini- 

17  mnesconcedcref  idmulrofaciliusadmic-  tiomocucflccidcciamprobacurifuiflc,  cu 
tcndum  eflc  in  illis  paclis ,  quxpraxeflc-  fubfcqucncia  dcclarec  voluncaccm  praxc- 
tunc ,  quamuis  cCiam  ahquod  ccm poris  in-  dcnccm  Lfiquit  infr.de natural.libcr. 
teruallum  inrcrccflcrir,  modo  rcfpcdu  ho-  His  ica  cnucleacis  difpicicndum  cft.qua? 
rumpaftorumconclufcrinc,/^. §.  fin.ff.de  a&ionesfincafunoftra:lcgis  dcccrnifolc-  zo 
pa&JJ.c0ntractus.dcfid.infirum.  Ltrituum.  P4.  anc.Ec  gloflaf  quidcm  in  verbacltoSx  iunga-  1 1 
LTitia  ij4.$Jdem  rejpondit.ff.  de  verior.obUg.  cur  cu  gloflam  §  quinimoi.j  ffdcpaclis ,  pnc- 
Nonideminpadis,  quxprincipalem  con-  ccr  aclioncm cx paclo  informaram  cnbuit 
tra&um fubfcquuncur,probandum  cft.  KTa  accionc prcfcripcis  verbis.  Gloflar fenccncia 
inccruallum  aidionem  impcdicc ,  d.§.qutn  i-  probanc  Odorr  hicn.  10. Bart.  nuj.Baid.rtu.a. 
mojtem hacndfiraLd.LiJnfr.de adtltt.cdtcl.cum  Ang.tu.Ale.n.t.Roma.n.  tj.Cafirefin.i.  Pnrpur. 
fimiUb.  fcd  ponamus  contrahences  illa  fe-  n.4.Fr.Areti.n.j.Earth.Soci.n.$.Andr.Fachin.li. 
ciflc  qu^ pcrfcdionem  contractus  coargu-  t.controttcrfic.oS.Dec.n.n.Com.nj.cjrS.ljf n.z. 
ant:  dcquibus^./.  contratttu  copiofcdiirc-  T)uatcnJnlJurisgenttum§.quinimoff.eodcjri- 
rimus,an fi aliquidin c6tincnti,&: antc^ad  bid.CofiaLpratercaMmiliusFerretusnj.^ind. 
cxcranco$a£tus  g^sdcflcaac,  fubfcquacur  Fuhineuecontrotterf.Ub.».c.oS. 
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Repugnant  tamcn  non  vulgaris  exifti-  tur contractui  \r\cftc.dic7J.iet7a.ff.de  rtb.crtd. 

**  mationisfaliiauctc>res,quiconftituuntrc-  /for/./v/.admifla  8cillacofideratione,quod 

gularitcr  folum  vnam  a&ione  dcfcrri ,  qua:  folo  confcnfu  perficiatur././^fc rer.permut. 

cx  pa&o  informata  fit,hanc  cnim  fcntentia  %.i.ttem  hac  nojira  ftgr, 

derendit  Cynus  btcnu.j.Salyc.nu.t.Fulgof.nu.  Scxto ,  quod  etiamfi  ftatuamus ,  pactum 

1.  ejr j. Albertc.in§.quinimo L7.ff.dc pac7.  Andr.  iuxta  cotra&umintcrpofitum  nominede- 
Aicia.lib.$.paradox.c.i.\b\  fatis  inconfidcratc  ftitui,  tamcn  cum  accedat  contractui.inde 
vel nimis  fidetcr  commcmorat ,  ncmincm  xftimari  debcat.cum  a  potion  fiat dcnomi- 
cx  intcrpretibus  reperiri ,  qui  a  gloflfx  fcn-  natio.  l.indc  quartturffdcjiat.bomin. 
tcntia,  in  deccrncndis  duabus  actionibus  Septimo,  quod  vnus  &  idem  actus  non 
rcccdat-.cum  ccrtum  fit,&  ctiam  cx  Barto-  dcbeat  diuerfi  iuris  cenfcri/  eum quiadcs.ff 
lo,Baldo,  Arctino,alusq;  doctoribus con-  devfurp.ejrvfut. 

ftct,hancnonnouam  cfle  coflictatiohcm,  Octauo.quodpoteftvalcrcpermodum 

fcdantiquitus  inter citramontanos  &vltra-  contractus  nominati.non  dcbct valcrc  per 

raontanos  cum  magno  ardore  agitatam,  modumcontractusinnominati,/./.^.'</f /*r. 

Francif  Conanxommentar.ltb.$.  cap.  2  ,num.  7.  emphyteut. 

DoneUJtb.2.infrJepac7jnvend.  rjremt. numJ.  Nono,  quoticscunq;  quid  implcmus  ex 

idemque  videturjentire  Cuiaciusd.  §.  quin  imo,  prarccdcnti  obligatione,  id  nccclTario  faci- 

/./. jf.de paff.  mus.fcd  eo  calii  actioncm  non  parerc,  giof- 

Argumcnta,quibus  hi  moucri  videntur,  fa  Un  tradjtiontbffdepaci.iexmorte.infn.  infr. 

* 3  "fnon nulla  Cynus  hoc  loco,  alia  Fulgof  &C  depacl.  conuentjntervir.  ejr  vxor.i.  quoticns ff. 

Arctm.in  hac /.dcindc  Baldus  i.pctens  hocti-  foi.matrimJ.auia  jnfr.de iure dot.de  qua  re  fupr. 

/*£,profcquuntur,  quorumprxcipuafub-  coptofiusinl.to.hoc  tit. 

iicio.Actioncm  prxlcriptisvcrbis  nondc-  Dccimo.quoticsvna  folacauflTa  eftobli- 

ccrninifi  in  fubudium  ,  vbi  aiia  actio  non  gationis,  cafcmclcommifla  no  commmit- 

compctit  J.quotiens.ff  deprafcriptis  verbis.  titur  amplius  Iftftc  cr  ifiita  quis.ffdeverb.  ob- 

Sccundoquodcum,x'/4//  Aretinushicn.  iig.iJiuortioff.de  negetgeji.  rruftra  cnim  cx- 

2.  BaU.inl.petensjnfraJ30ctit.num.  2s.  pactum  fpec~tamus,cum  ius  ex vna cauOa  natum  fic. 
ficcontractusinnominatus  pcrfc, coniun-  LnonauteaffJcsondUt.ejrdcmonfir. 
iunctum  cu  contractu  nominato,  non  pof-  Vndccimo quod  actio pradcriptis  vcrbis 
fit  produccre  contra£him  innominatum ;  tunc  dcmum  decernatUr,  quado  relatio  fit 
cumdiuerfarfpccicsinhunc  fincmcoiun-  contra£tusadipfumpactum,  vtm  l.cumte, 
gi  non  folcant,  /.  t.infr.  qui num.  tut.ft  cxcufi.  infr.de paclis  interemt.  ejr  vend.  veluti  fi  ven- 
2.§.atss ff.de  excuf.tut.  dam  xdcs  vcl  fundum  cxiguo  prcrio,  ccrtac 

Tcrtio ,  quod  multiplicatio  corractuum  rci  contemplatione ;  puta  vt  infulam  rcfi  - 

quando  pcr  vnum  contractum_»  arque  c\2.s,\c\mcdt:bito\\bcrcs.l.tenetur.6.§.tffde 

commodc  fubucniri  potcft  ,  non  prxfu-  acl.emt.  ejrvend.  tunccnimfactarclatione 

matur ,  /.  /.  §.Jite  rogauero.  ejr  §.  idcm  Pompo-  contraetus  ad  pactum  ,  dcccrni  actionera 

Musffjepejitii.tdemfr  to.§.ftquis  Titio.ff  man-  prxfcriptis  vcrbis. 

dati.  Vndecuhxcpacta  plcrunq;  iure  par:  Duodecimumargumcntumeft,^/tf//«»- 

tisipfiuscontra&us  ccr\ic3iT\tur.i.fundiven-  dit  Alctatjtem  Conan.ejrFachtnjniocisfupr.al- 

ditorjn  fin.ff.deferuisexportJ.fifierilis.§.fitibi.  iegatisl.permiffiiejri.  rogafli.§fnaii.ff  de  pra\- 

ff.de ac7.vend.ejr «w/.abfurdum videri , fi in-  fcript.verb.  qux haud  obfcurc innuunt acti- 

dc  duas  actioncs  diucrfas  polliccantur.  oncmprxfcriprisvcrbiscciTarecumhabct 

Quarto. quod huiusmodi conrracTus de  locum aetio vcnditi vcl locati. 

fuaforma  ccnfcarurcotractus  nominatus,  Dccimotertio ,  quod  cumin  contracti- 

ctiam  refpcctn  pacti,  dJ.fundt  partemejrl.  le-  bus  innominatis  locus  fit  pccnitcntix  ifipc- 

tlaff.de  reb.cred.fi  certpetatur.  cuniam  &  l.dcdt ff.de condtt.cauf.dat.  ejrcauff.no 

Quinto.quodcumcontractusperfcno-  fequut.  hoctamcn  in  actione,quxrationc 

menHabcat,  & pactum  ctia  in  cadem  cauf-  pacti  tribuatur,non  r)robcrr\\x%Jeg.quamuis, 

fa  cenfeatur :  non  poflit  indc  contractus  in-  utfra,detranfac7. 

nominatusnalci,quodcompofitumcxna-  Decimoc^uarto,  quodhocmodo,  vtait 

tura  fuarum  partium  cenfcatur  /.  /.  infra.de  Alciatus,  adhuc  in  alia  rcgula  impingamus, 

bonismatern.  Quodpadbum  autcm  fitcon-  qirx  fecundum  doftofum  rcccptamintct- 

M,quoddica-  prctationediaet,duoremcdia,ordinaria& 
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eirtraordinaria ,  non  concurrcrc,/.«rw fmc.  nullas  ob  oculos  pon  cmus.fEtenim  Vltra-  z  j 

ff.dc  C4rb0n.editfJ.in  tMjfi  cognitioncff.de  mi-  montani  co  cafu  quo  conccduntactioncm 

t»r.in  intcgr.refiit.  prxfcriptis  vcrbis  nafci  cx  rclatlone  con- 

Dccimoquinto  quod  non  plus  poflit  fi-  cract  u  s  ad  padum ,  requirunt,  v  r  rci  inter- 

ctio  quam  vcritas.  Nam  cum  padu  ipfo  co-  ucntionc  confirmctur,antcquam  quis  age- 

tra&u  comprehenfum  non  pariac  nifi  vna  re  poflit,  vt  in  aliis  contra&ibus  innomina- 

a&ioncm.  pcr  confcquens  flc  illud  transfc-  tis.  ijutuniu jf.de prtfiript. vcrb. 
rendum  eflc  ad pa£ta,  quxcxbcnignain-       Porro  diucrfar  fentcntix  au£torcs,nul- 

tcrprcutioneincadcmcauflaccnfcancur,  lum  huiusmodi  adminiculum  requirunt, 

iJcch.ff.dcrebsred.  fcd  flatim  poflc  agi  contcndunt.  Confe- 

14.    Diucrfx  autem  partis  au&ores  f  princi-  qucns  prxtercaeflet.vt,  fi  contra&us  &  pa- 

pio  in  cauflam  dcducunt  dcfinitionem  no-  &um  ad  vtilitatcm  vnius  pct fonx  rcfcrrc- 

ilrarlcgis,quc^onftituitcxpa£toa£cioncm  tur.vclutifi  ftipulcr,  vtpromelibrurafcri- 

compctere.fi  in  contincnti  fiat.  Nam  quod  bas,  pa£to  adic&o  vt  &  eundcm  corrigas, 

poftcapbcucrit,idnona£cionemfedcxce-  vt  hocpa&onulla  a&ionepromittcrcpo£ 

ptioncm  parcrc.Sccundo  moucntur  arg./.  fcm ,  quod  ccflct  rclatio.  Dcinde  &  alia  y- 

Jivir.ff.depr4fir1pt.verb.  quacaucaturadho-  tilitas  confidcranda  cft  rationc  pcenitcn- 

n«m  prefcriptis  vcrbis  in  hoc  accomodari,  tix,  qux  in  contraOibus  innominatis  lo- 

vt  fiat ,  quod  intcr  virum  &  vxorcm  conuc-  cum  habct.  Ldedi.item  Lsfecuni4m.fi.dc  cond. 

nerit.  eanff.ddt.  d-c^uffnonfiquut.lLxpcndidcin,' 

Tcrtio  CaStA^abituti.vnic4.§.4cccdit ,  in-  dc  &  quarta  vtilitas  poteft  ratione  formx 

fird,  dcreivxorMlton.  quacomprchcnditur,  agcndi. 

ftipulatione  vel  patlo  in  caufla  dotali  in-       In  hac  do&oru  contentione  f  ncutram  %  € 

'.  tcrpofito  a&ionem  ex  ftipulatu  vcl  prcfcri-  fcntentiam,  vtcoccpta  cft,  ampledcndam 

ptis  vcrbis  locum  haberc.  puto,fedconucnientidiftinc)ionedifficul- 

Quarco  arg  /.  4m4tnfir.de  iur.dot.qua.co-  tatibus,  quxmotx  funt,  pro  infigniparte 

prchendicur.pa&ummacrisa&ioncmprx-  mcdendum.  Quod  vt  tanto  facilius afle- 

fcriptisvctbisconftituerc.  quamur,  admoncndoseflcduxi,  nonab- 

Quinto arg. i.L^beo fcrtbit.  $o.ff.  dc  contrah.  furdam  conciliationcm  infinuari  a  glofla 

emt.  inl.expUctto.  quam  Bartol.  htcnttm.  4.  Ccrrt. 

Sexto/yf conttenit.ff.de refiind.vend.  num.it.  Roma.n.num.i2.A\cxand.tnditf.i.in 

Septimo LUgcm.itemLcumret  infr.de  dsmti.  borne  fidetnum.S.Atctinxxs  in fin.  Eald.  dttf.l. 

Occauo  iex  heredtt4temff.eod.  titul.  cxpUcito  num.jt.  ^ingei.num.6.  amplcftun- 
Nono  quod  fccundum  Arctinum  id  vi-    tur ,  intercflc  intcr  attioncm  prxfcripcis 
dcaturconuincerc //?««»  venderet.ff.de  pi-    verbis  ,  qucex  mutua  rclatione ,  dcquain 
f  gnor4t.4tf. vbiexpa&oin  contincnti intcr-  Ln4tur4lu.ff.de pr4fitpt.verb.oi\atnt-.c\.i\&yb\ 

pofico accommodatur  actio in  ract um.  nafcatur  cx  pa&o  mcotincnti  appofito:  q, 
Dccimo^\cg3LtfLexemto.§.uauivtu4:ffdc  hecftacimnafcacur.illaiciinrcrucntioncm 
stfxmt.crvendtt.  rcquirac.Nam.vtrectc  obfcruauitDuarcn. 

..  Vndccimo  Ln4tur4lis.§.fied fif4ci4m.ff.de    inl.iurugentium§.quinimo ,f  fcicndum  eft,i^ 
prefir.verb.  a&ioncm prxfcnprisvcrbisnon  folumde- 

Duodccimo  vrget  ratio  confiderata  1  ccrnifolcrc,quandodcficitnomea&ionis. 
Francifc.  Duareno,  quod  a&io  prxfcriptis  L2.ff.de pnfirtpt.vcrb,  ied  c  tiam  cum  dubi- 
vcrbis  non  fic  proprium  nomc  aCtionis,  fcd  tctur  qux  aCtio  excrceri  dcbcat ,  /.  vmc4 ,  de 
quodcumcompcndio  fcrmonis  fignificct  4fltmator.4tfio.l.n4tur4lu.§.fidfif4cio.ffJcpr4- 

nositaexperiri,  vtquod  fac~himcft,vcrbis  firip.verb.  Cotroucrfum  autemf apudluris  28 
tantum  exponacur  abfquc  fpeciali  a&ionis  confulcos  fuiflc  ftatuo ,  an  illud  paelum-., 
obfignationc:  hanccnima&ioncm  decct-  quod  ad  rcfolutioncm  pcrtinerec ,  attio- 
nit.cum  dcficitnomcna&ionis/.  7.  m/r.^  ncm  cx  vcndito  parcrer ,  quam  incontir 
prdftript.verb.  vclcum  quis  de  nomine  du-  nenti  adicftum  cflet.  Vidctur  cnim  hoc 
bitanstimct,  ncfibi  falfinominis  cxprc£  cafunccnoaliis  fimilibusa&ioprxlcriptis 
fio  fraudi  fit.  Ug.  prim4 ,  tnfr4y  de  ffttnut.  vcrbis  a  noftris  Iurisconiultis  ab  initio 
*tf-  duncaxat  propofitafuiflc,vtapparctcx/.y? 

Vtautemhuicinueftigationifuavtilitas  virvxori12.fi.  de  prtfirip:  verb.  ttemexl.  4* 
conftaic  poflit,  difTcrcntix  rationes  noiv  ff.deUg.  commtff.  vbi  Vlj 
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inh&e (pecic pofttameffequaflioncm  >  & iamcom . 
pctcre attionem  ex  vendtto post  refcnptum  Imp c- 
ratoru.  Ergoanrc  iHudrefcriptumhocdu- 
bium  fuic ,  cum  nonnulli  aetioncm  cx  vcn  - 
dito  dcccrncrcnt,vtdic?.i.fed Celfiu.§.  i.  ttem 
~lficonuenit.ff.derefiind.vend.  plures  aucem  a- 
ctioncm  cx  prxicripcis  verbis;  quofactum 
compcndio  fermonis ,  &concepcis  verbis 
aiarraretur  j  nc  quis  in  pcriculum  incidercc 
non  intcncaca.qux  dcbcbac,accionc :  /.  /.  & 
2 .  infrje  formul.  &  impetrat.  acltonfubiat.  Qu  a 
dc  caufTa  i  vc  hanc  mat  etiam.vt comparara 
cft.tan  to  mclius  intclligamus ,  non  pigcbit 
aliquotconclufioncs  ,  quailla.quxobfcu- 
ricaccm  inducunc,  fcparcncur ,  conrcxerc. 
i$>  Si  pactumincontincnti  intcrpofirum  ~f  i- 
pfumconrrattum  fonncrregularirer,  non 
actiopfcripris  vcrbis.fcd  cx  co  cotra&u.cui 
adiicitur  dabir,  Ltec7a.drt.o7a  y.fj.dereb.  cred. 
fi  cert.pet.  I.  iurugentium  ?.§.qntn  imo.ff.  dcpatt. 
i.Labeofcribit  so.ff~.de  coatrao.emt.  l.fundtpar- 
tem7p.ffde  contrah.emt.  I.tenetur6.§.  i. ff.de  acf. 
emt.  eyvcnd.l.  (i(iertlis2t.§.fi  tibi.  dr  §Jed clfi 
eod.tu.  itaquoquc  exaudiri  prxfcnsconfti- 
tutio  poterit,dum  ex  paiito  a&ionem  com- 
pctcrc  aic,  rcuocari  cnimad  incclle£cum  a- 
liarum  Iegum  dcbcc,  vc dccur aftio  cx  con- 
tractu pcr pactum informato.his  addctper- 
mtfifii  tO.i.rogafii  /o.tf.fin.Jf  deprafcript.  verb. 
Hxc  tradicio  prxtct  lcgcs  iiipra  fcripras 
confirmari  etiam  rationc  porcft.  Primo, 
quod  huiusmodi  pacta  vidcancur  parcem 
contractus  fu(tincrc,</./.  fundi partcm 79.  dc- 
inde  quod  quoricfcunq;  conrra&usinno- 
minarus ,  gracia  nominaci  contractus  iu- 
fcipicur,migrcc  in  lcgem  &nacuram  ipiius, 
l.t.infir.de rer.permut.  Dixi reguiariter^wod  in 
3o"t"hispactis,  qux  ad  rciblucioncm  contra- 
ctHR  pcrtincncaliiid  obtinere  videmus/  ci 
•    vir  t2 » ff.de prtfcrtpt.  verb.t.2.  tnfr.  depact.  con- 
ucnt.intcremt.crvend.  proptcrcauilasquas 
fupra  complcxus  fum.  ldcm  etiam  dici  po- 
tcrit  dc l.auia 6jnfr.de tur.dot.  vbi  actio  prx- 
fcripris  vcrbispropterca  conccdi  videtur, 
vt  etiam  int.vnica.§.  accedit.  verfm/itputatio- 
ncnutem,  c\\\od  inccrtumantca  fuericqux 
actiocompetcret.  Quamuiscnimprxfcns 
31  noftralcxinfinuarc  •{*  vidcarur,vnlem  efle 
condi6tionem,tamcnobfcurumcft ,  qux- 
nam  fit  illacondictio  ,  ancondictio  certi, 
quemadmodumarbirrarurglofTa/W.p.  vel 
obcauflam.vt  cxiltimat  Doncli.arg./.fi  ex- 
traneus,  hicnum.j  ejri.  ettm  quts  12 .  an  vcro 
condictio  fmc  c^ui\2,arg.i.r.§.fin.  ff.  de  con- 
*H&fiH.  caujf itcm  LdtfioiuUJnfra  decondtcl.  cx 


eftii  ad  Lib.II.  Cod. 

itg.  Acccdi t,quo  J  non  fatis conucniat,quc/ 
nam  lcctio  probari  debeat,  an  fcilicet  lega- 
tur.*  vtiiisejt  conditio  ,  fecundum  vujgarem 
opinioncminn.vtitueficondtftfo,  vt  habenc 
Pattdectx  Florcnrmx.  Hanc  conclufio- 
nem  conflrmat  Francifc.  Arctin.  hicnum.f. 
verf.fi vero  contraclus  nominatm ,  BaldJn  i.  pe- 
tensjnfr.  h.  titui.  Purpur.  hicnum.u.Dtcius  hic 
num.  ip .  ^iexanderm  l.  m  bona fidet,  num.f.  & 
ab  eadcm  fcntcntia  non  vidctur  cfle  alic- 
nus  Socmus  hicnum.14.  J.udoutc.  Roman.  ttu. 
12.  quamuis  ipfc  vtramque  indulgcre  vi- 
dcatur,  tam  actioncm  informatam ,  quam 
prxfcriptis  vcrbis. 

Sccunda  conclufiofit*  quod  quocics  "f"l* 
pattum  adiicitur  contractui  innominaro 
runcctiam  ciufdcmnaturx  cenfebiruMrj. 
Lfi.de afitmat.tct.tlem Lrog*Jit.§.finat.ff.  dcpr*- 
fcript.verb.ejrrationu,  fuprain  contraria  fpe- 
cic,  ncmpcl.tjnfr.de  rerumpermut.  confide- 
xztxiita/tretinusntt.<,.verf.confirmatur  tfiacon- 
ciufto. 

Tcrtia  conclufio  eft,quando  con  tra&u  s 
"f  pcrtinetad  vtilitatem  vnius.pactum  vcro  JJ 
ad  vtiliratem  alterius,  ita  vt  vctus  actio  hoc 
modo  informari  non  poflir,  maxime  fi  pa- 
ctum  caufiam  finalem ,  qua in cotrahendo 
altcra  pars  fpectarir,c6tineat,hoc  cafu  non 
actioncmcx  contractu.fcd  prxfcriptis  vcr- 
bis  naici  ftatuimus,  cxiftimantcs  itaintclli» 
gi  pofle  /.  ttgem.tjtemcum  res  infr.  de  donat.L 
hereditatemff.eod.tit.1.  cumteinfr.de  pa£iu  /»- 
teremt.dr  vend.  ita  accipio  Arctin.  hic  num. 
/.Bartholom.  Soc\.ni2.  vbi  rn  hanc  fcnten- 
tjamalIegatBatto]um,Baldum,Sa]ycctu&: 
Caftreniem.Ratioi'  conclufioniseft,quod  J4 
hoccafu  pactumnonpoflicccnfcri  quxda 
acccllio  contradus ,  icdprincipaliscaufla 
contrahendi.  Secundo,quodtalepa£tum 
non  pertincatad  naturalia  ipfius  contra- 
ctus ,  fcd  planc  diuerfum  complcctatur. 

Porronotandum  cft,-ffiinterprctatio-  $6 
nem  gloflx ,  Barc  oli,Cornci.  &  alioru,  quos 
fupra  rcccfui,ampledti  vcliraus,  exiftiman- 
tium,  duas  aCtioncs  dari  cx  tali  pado ;  id  ira 
moderandum ,  vt  etiam  in  adtione  prxfcri- 
ptis  verbisftatimactioncmnatam ,  ncque 
panitcntix  locum  cflcftataant:  hoccafu 
nonaticomagnamdirTcrentiam  inter  lcn- 
tenciam  ipforum&  noftram  forc,  quam  q, 
in  modo  agcndi  adhuc  rclfqua  fic  difllmili- 
tudo:&fane  vixanimaduertimus,quocafu 
actio  pr^fcriptis  vcrbis  plus  vtilitatis  ad  te  r- 
tcpofllt,  quamca  ,qua  cx  principali  con- 
traCtu  dereratur  ,  cum  fi  ia  contingat  i« 

actio- 


f  Google 


Titdcpa&is, 

a&ionibus  bonaefidei ,  longc  vbcrior  dle 
poflit;ramcnad  hocprodcflcpotcrir,  nc 
quis  tcmcrein  defignanda  a£tioncimpm- 
cat ;  quam  vtilitatcm  &  nos  fupra,  fcd  cum 
iuarcltridionc.admifimusiquamuis&harc 
xonfideratio  iublatis  a&ionumformulis  & 
iunpctrationc  Lt.&xinfr.  defirm.  acl.  non 
adcomagni  erfo&us  ccnfcri  dcbct. 

• .    Sequitur  lex  fift&ojj.. 

SVMMAKIA.  % 

/    Ex  nudd  conuentsonc  tun  dtterni  achontm  ctiamfi 

ftifuUtuftenalu  iutterceffirir, 
%    Pdilum  iuxtd  ftifuUtioncm  inttrfofitum  tunc  de- 

mum  sdiontw  froductt,tfUddo JhfuUtit  ex  cauf- 

fa  frincifdli  interfofita  cil. 
|    Tcenalem  conuentionem  tddtdm  conditionem  com- 

flecti,fifrmconitentanon  feruentur. 
4  AntxfattogtmindtodclionJifcdtur} 
f  Q^rtconftttutaftcunUddiontmfroducat. 
4    TatM  aate  nioram  commuu  non  foteH. 
j    InteUcSm  l.  nuda.  Cod.  detontrahen.  & 


$   Ab  executiont  inctftcndum  noncjftt. 

I  ftipulatio  pccnalis  incipiata 
pacro  nudo  ,  nonrcs,qux  in 
coucntioncm  dedu&acft,  fcd 

Scenaftipulationc  coprchcn- 
iciario  pctenda  cft.Hic  tria  a- 
-niraaduertcndafunt,  exnuda  conucntio- 
i  ncfnon  dccernia&ioncm,  ctfi  ftipulatio 
pcenalis  intcrceflillct.  Quauis  enim  pattu, 
"hixta  contra&um  vel  ftipulationcminter- 
po(itum.a£tioncm  producat//.§.  quintm». 
ff.de pac7ul.petentJ.in  bona fidei  hoc  eodem  titui. 
tamcn  id  tuncdemum  proccdit ,  quando 
.ftipuiatio  ex  cautTa  principali  propofita 
z  cft ,  quod  fi  vcro  prarcipuat  coucntio  nuda 
fit^ipiaautcmacccflio^vtpcenajvclvfurain 
ftipularioncm  deducta ,  tunc  obieruanda 
definitio  noftrx  lcgis  cft,  &  rcgulagenera- 
lis,  cx  pa&o  nudo  a&ionem  non  defcrri,  vt 
JJegem.  i.  inbonafideiJficertis  annisboctituLu 
ta  Gbffa  inverb»  fiiennem.  t^AicUtus  num.t. 
quiita  Cc  communem  fententiam  habcrc 
profitetur,  addens  &  aliam  confidcratio- 
5  ncm:Quod,cumpccnalist  conucntioil- 
lam  conclitionem  tacitc  complccratur,  fi 
prius  conucnta  non  fcrucntur ,  non  poflic 
illa  confirmarc,  cx  quorum  dcfettu  nafci 
incipiat,  Quod  &  ipfumobleruarunt  hoc 
loci  Arctinus  numtroprim*,  Purpurat.  nu- 
mri. 


Lfipaftii::  ptmO  m 

Notat  fecundo  Tafon  hicnum.^.qviod  ta- 
lisfconuentio  nonproficiarad  a&ionem,  4 
etiafi  padta  gcminataintcrccflerint,quod 
exhis  vcrbis  intcllizimus  fipac7oyquoptTnam 
aduerfarium  tuum  admtfiffc proponis  ,  //  pUcits 
mnftetijfct ,  &c.  cum  tamcn  magna  vis  fic 
geminationis,vt  conftat  cx/Jiqua  mulier.m- 
Jra,  ad SC.VelUian.item  i.  cum fiimut  Cod.  de  ag. 
tfrcenfitibr.tr.rjrLt.  tjrtat.  fttfaJpm,detonJltt. 
pecun.  Scd  rclpondcri  poteft :  nic  non  ean- 
dcm  rcm  in  poftcrius  pa&um  deduEtam 
fuiflcfcd  pcrnam:  itcmhxcpa&anonfuijf- 
fecxintcruallo  intcrpoiita,  vtdelibcrandi 
fpatium  altcrirclinqucrec  Diuerfamcile 
conftituta?fpccunixcauflam,quod  &  prx-  f 
tor ralc actionc ,  cx  iurisdi&ione fua  in tro- 
duxcrir;&:  deinde  no  alia.maximc  acccflb- 
ria  rcs,  vt  pccna,fcd,q,  fcmclpromiflum  fit, 
aut  quod  cidcm  atquipollcat  in  talcm  pro- 
miflionem  exintcruallodeducatur/.r.^.  am 
patefi aliudff.decenjlttut. pecun.  Coll igi mus 
tertiocxhacnoftraL  pccnam  ftipulacionc 
comprchenfamcxigi pofle, ita  tamcn,%t 
mora  purgari  poflit,  vtbicejri.  abligationcm 
ftrc.§.fin.JJ'.de obligat. ejr act.  l.fi infiUam.ff.de 
itrb.  obii^Scd  ncgotium  faceflit  illa  con- 
iidcratiojMtjuodpccna  antcmoramcom-  s 
mitti  ncqucar Jfipcenamff.quandodies  leg.te- 
dat.i.jipupiilus.izj.ffdeverb.  oblig.  cum  ira- 
quc  conucntioprincipalis  nullamdcdcric 
acb'oncm,finc  qua  ncmo  cxperiri  poflit  1.6. 
§.finaiffJcncgot.geJl.{r\3&v2  qucm  ex  ftipula- 
rionc  cxpcriri.  Hxc  difcepratio  admo- 
dumpcrpicxa  &  irirricata  cft ,  cademque 
grauiorctcotentionc  mouctur ,  /.  nttda ,  in-  j 
fra,decMtrah.tjrc9mmitt.ftipui.   Scd  proba- 
bilis  videturillorum  icntenria  cflc  quipu- 
tant,  faltcm  illum  cx  interpcllationc  cx- 
traiudiciali  in  mora  conftitui  pofle,quod  i- 
pfa  conucntio  talcm  conditionem  tacitc 
comp\cc\Qitutiarg.i.d-Sfidecem.ff.de  verb.  §b~ 
lig.rjrdJ.nuda.  Sed  hanc  quarftioncm  ma- 
turioridehbcrationi  rclinquo. 

Vltimo  intclligimus  cxhaccadcm  I.ab 
exfcquutionc  t  incipicndum  non  cflc,  vt  g 
ctiam/.  t.tjr  lfinal.ff.  de  exfiquut.  rei  iudicata, 
itcm  Lprolaiam.  C.  de  fenteut.  tjr  mteriequut. 


Lex  paftum  ,  quod  do- 
tali.  jj. 
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i    An  unfuettiine  tnduci  pefitt,  vtpatlum  dt  futura 

futctfitone  valeat  i 
4    Auctera  qut  illud  negtnt. 
t    Vndetm  argumenta,  qutbmbtc fenttntia  confirme- 

tur. 

C  Auttoracontrarufenteniu. 
7  Vndtcimcontraruargumenta. 
%  smmiuau&truextfimantktalmconfuedinm 
valere,fed  nibtteminmparcntt  m  tjftpacii  rtut- 

9  InteUtclmlfin.becttt.  % 

u    Paclum  dt  futura futctfiient  iniuit  naturam  vtti- 
mtvoluntatk. 

11  Dotlnna  Bartelime  peffereuocartpaUum  intrddi- 
> !      tient  rti  mttrpefitum ,  vt id  pefita  ad  tertium  ex 

dondtttne  mea  perttneat. 

12  St  quufrdtri  fut  vtfuturo  bertdi fiipuletur ,  banc 

eonnentionem  rtuecdrt  ootcll 

1 3  Pattttm  dt  fuccefitent  mutua  mter  milita  intcrpt- 

fitum,remcdri  petcfi. 
la.    Tefiamenta  rtttproca  a  coniugibm  facla  rcuocari 
pojfunt. 

i  f  Eaqua  tx  pojtfacJt  tmtrguet  iufiam  caujfam  mu- 
tantU  veluntatii  prtbere  ptffunt. 

16  Idfy  tftam  obimcreiurtiuranio  interpofitt. 

17  Qut  iurauitftdocteram  autltcenttttnfignuali- 

bt  fumturumnontfft,  pottfiexcauffafupcrucnt~ 
entubellitdfdtere. 

1 8  Non  Cd  capitnii  interpretaiu  tft  qud  iBam  dbfur- 
ittattmpartat,  vtntme  t£cnttbtu  <jr  ptruhtantt- 
bmdeficientetefiandt  facultatc  fufgmrat. 

X»  Beneficia  atteptd  ex  natura  dtllamincparthm  bt- 
nefictk  fdrtiendd  funt. 

10  Vota  partntum  folutnia ,  quamuit  felenni  ttfia- 
mtnto  comprtbtnfd  non  funt. 

11  Abfurdum  vidert,  quod  quu  ingraptm  heredtm  ha- 

berectgdtur. 

ti  Confuetudo  qua  tum  iurtnatnrapugnet&pieta- 
ttmladat,torrupttla  potiu  quamtenfuttuieit- 
ct  debet. 

14  Vdlere  tonfuetuiinm  de  itutiendk  expattobenk 

intet  ttberes,modo  quit  atiquiirefcruct ,  ie  quo 
tefiaripcfiit. 

24.    Explofa  ftnttntia  ilierum,qui  nmk  txtguam  fum- 

num  in  cauffartfcruationit  definiunt. 
Zf   Legts  ntnimptnenda  verbit. 
xt   Inter  mbil  & parum  vix  videri  iifferentiam. 
17    Quti  modicum  fit  ex  comparaitone  perfenarum, 

tet.  ft 
Xt   Arbitrto  iuiicii  relinquendum  quid  parum  dut  mo- 
iitum  dicatur. 

lepuiuta  fenteniu  clari  txifiimantk  vtttfimam 
partem  tn  cauffa  referuatitnk  fufficere. 

}•  Quartam  bonorum  partm  in  tattffa  referuationk 
tenuenienttm  fummam  vtderi. 

jl  Quii  appeUationc  borum  rerborum  ,  aliqua  part, 
tonttneatur) 

ji  N*«  valere  tonuentionm  itfuma  fucctftone, 
exqua  quk  duntaxat  vfumfrucJum  rtttntat. 

j  j  Qua  cauffa  fit  quod  in  aiopmnt  itm  in  monafi  - 
rti  ingrtfiu  Itbera  tefiandtfaatltat  amtttatur,& 
&ntntnreltquki 
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tfft. 

J5    Secundum  natura  legtm&ordtnm  Mumprinf  sb 

haclucc  mtgrart.qut  prtor  natm fit. 
\6    An  fatultai  xtfiandt  turi  tiutlr acttpto  referri  ie- 

beat) 

57    Exemptk  thtfiratum,  quodanttmtmltxtfi*ni% 

ratutnvfufutrtt. 
jS    Sthil  tam  naturatequam  votuntattm  domini,vt)- 

lentk  rem  fuam  m  altum  transftrrt  ,  ratam 

f9    DepoTtatmexttfiamentomilitk,  aiqutrere prubi- 
betur. 

4»    Hm  uretuntralipartnttobedirtcogitur,&r4^ 

tiontt  tx  Artfitttte&attti. 
4.1    Afftctm  natura  ,  quo  parentet  mbuti  funt,  non 
fattle  ptrmttttt  ,  vt  fua  pttefiate  abutau- 
tur. 

41    Ntdum  viuk  fed  &  mortuk  parentibm  ptetat  ie~ 

betur. 

4.  j    De  quo  mre  futttfittnk  ifiitrm  loquatur} 
4.4.    Antt  ttmpora  Selonk  ttfiamenta  tn  vfufuijfc. 
4/  Ytlitparmtbmntiumptttdtufei&gratu&dh> 

■feruantia  offiita  itbtnt. 
4  6    Tormam  qua  ttfiamentum  confitt  dtbcatjifltefiti' 

ont  turu  ctutlu  deberi. 
47    An  btctfficia  etum  tn  pcrfonk  cxtranetntm  U- 

tum  habeant. 

4%  Im  attrtftcnii  auQoritatt  iurk  ciuilk  introd*- 
flum. 

49    Qua  dtfponendi  fatuhat  apui  omnes  gtnta 

5»    h.ra  naturatta  in totum  tollinon pcffe. 
51  An  apud  Germanos  antiquitm  nulla  ttfiandifacul- 
tat  futrtti 

xt    Fatultai  ttfiandi  in  ttrtk  benk  rtfiringi  pa- 
teft. 

5J    Etiam  in  regnk  &  alik  prtntipatilm  ttfianiifa» 
tultattm  aimitti,  &quemoio  tllud  utteMigtn- 

dumi 

j  4    Magndm  tfit  itffirenium,vtTum  iifpcfitie  in  tem- 
pus  tniniu  idoneum  tonferdtur  ,  att  vero  txt* 
cuitt  ? 

j;    Interejfe  an  aJiquii  abfelutt  jprobibitum  fit ,  an 

f  6    Morte  mandantk  maniatum  non  exfiiirat,  fi  ret 
gericotptafit. 

Sj    lut  nefirum  non  pati ,  vtpro  parte  quk  ttfiatm  & 

inttftatmitctdat. 
/8    hex  ciuttk  tnter  raitones  natvralts  inuittm  pit' 
gnantes  mediam  vtam  dtmerfirautt ,  vt  pa- 
ttr  cogeretur  itotru  atvitam  porttonm  reitn- 
qucrc. 

59  fafquii  opinie  ridicula  de  nwndi  attrnitate. 

60  trrer  Arifiottludtmundi  tttrnitate 

61  Vera  fentcniu  Anaxagora  ,  Platonk  &  alto- 

rum.  1 
6l    Itfiandi  facuitat  confuttudint  minui  &rtfiringi 
poteft. 

05    Mtrnam  tffe  diffcrenitam  inttr  pafia  quibutbe- 
rtiitati  renuntictur  ,  &  tiam  cinvenitcntmt 
cx  qua  quk  obltgetur  ai  fdtxqittuiam  birtdi- 
tdtm. 

6aM*. 
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4*  Aforet  malor  dr  bonot  non  tjfe  coftituendos  tx 
Ioco,4Mt faperftittcfi  homtnum  optnton*. 

4j  ExcmpU  multarum  regionum,tn  autbmjUgitU  tt- 
utm  cenfitttudtnt  inu^Utrtntj. 

44  Quomodoacommuntmererumconfcnfugentimm-, 

dtfctffumfit. 
47  lHtetteHml.Ucet.h*ctit. 
4t  Interprttatul^outlLu.f.fht. 
4f  NoncjfcintquHmjimHtatH 

aUautd  ex  lege  vtl  conuentitnt  muttmni. 

70  Tafhi  qt  t7aja<itinu,adea,  ' 

efl,mmtme  refiruntur. 

71  Renunnattogeneru' 

gJC 

7*  HutHfmodi  renuntutttonem  ne  autdem  tureturando 


pulatk»  vel  traduur,  tmo  etiam  iufiurkndnm  m- 

ttrctfftrtu 

f4  DtcUr4ttGmlitUm.BtntdtQm  c~  Zafim. 
97  Exp&ovelfttpuUtteneubfemtbmcxtraneuUim* 
pltripottsl. 

f!  Suppoftafirmirartuliscorttteritionii.ramtrtrruoc»- 

ttamUtmmeffe. 
ff  Omne  reUQum  tn  vtm  vlttma  veUntatit  reuocari 

pottti. 

lo*  St agnati prttfenttt permittente mulurt,  ejua abiSd 
%oUt*ftmc,ftipHUn  jutrint  ni- 


73  Omnu  dtffiofitio  inttStgtntU  til  nbm  ftc  ftunti- 
bm. 


74  Quamuu  Iufttniontu  mult*  primlegU  curialtbm 
tndulfcrujten  t.tmtn  partnttbmtUorumttftandi 
jkcnitatem  aufirre fitjttnuu. 

fi  Ex  ctmteclur4metatujj)ec%ndumuoH^ejUodfcri- 
ptum  iSltfedtjmddttlum  mteBtgitur.mU  tjued 
verifmtlutr  auu  refponfurut  vidtbttur. 

76  ty1nv4lt4tconuentt*,mcertisperfinu  tjutdreUn- 

77  Purentettnpropagttioutfiliirnm fibi  mernuatenu 

tjuandam poUuentur. 
?!  Swpottmt}H*mexffaneugratific4Hdnmj. 
7f  NtnfitutnbenevtlU.fedtpirietuUmbemefuert 

tfrexbonofinte. 
to  Tachm  de jutttra  fuccejfiont  ctrcm  adminicuUm 

confuttudtnu  non  valot.cjuamuu  reuocatum  non 

fit ficundum  plurtmos,dtfentienttbm  uhii. 
/I  Succtjftoni  jutura  cum  tweturando  rtnunttartpo- 

ttfi. 

ta  Fanerabilier  til  cetuffa  Ubtranonu  auam  ebUg*. 

•  noms. 


101  TdtktreferHatoruti 

Ugendmru? 
U2  Dtclaratm  Franc.  %JMartuu. 
loj  fJ^tUgnafcnbentuemftcuritattni 

confuctud»ii-  iv  vno  autlore pendtntimnu. 
104  Qutd  in  preftnti  controuerfia  mortbm  GermanU 

receptumjit:  &  tbtdem  txammataftntentU  Rtc- 

CU,Forfiert  &  Andr.GatU 
\o f  ^a^devn»neproUmm,tjHomod*inteBtg4^4j^ 

prebttu? 

106  Honot  morttturu  ciuilu  non  effefeparandot  a  bonk 
mortbmturu  Canontci,lx Mjrnfingero. 

U7  Senttntia  etmfdem  MjnfinejcnJiartmanmHart- 
mtnnittJModtfttmT>iftoru,7otm.  StchnrdhC*- 
tcndenttmmrpathi  dtfUnra  fHcctjft*M,amaUbi± 
ramttfiandt  fhcultatcm  ampkttnt,  nuUnmobli- 


do  confirmata fiitfj. 
Ut  Expenja  tn  eandem  cauffum  rtfelutionet  jcajrin** 

rum  Ltpftnfinm,  tttm ftntentta  W '  efcnbtcn,Za- 
Jti,  Mtchaelu  Grajfi.  Hteronpm  Sibmrjf.&ebar- 

dt  (jr  ahorum  G.rmante  Doiloruntj. 
tof  7{egtontsGtrmanue,int}Htbm  turt  aui/i,  exceprie 

hu,tju4  fcrtpto  dbttfdem  cemptehtnfifitnit  m 


tj  Pacht,qm*contr4  bonotmerctjmtme  naturaltfunt, 


nonobltganU. 
ia  tAnhacnoftralcxptraUas  conftituttones fit  ubre- 


gttm 


ij  Extra  ttrrittrimnu  im  dtcenti  impune  n*iu  pd- 


retur. 


t4  tsin  dtfinttu)  neftra  Itgit  ttu  defiutudutenu  vi- 
nerttf 

i7  tyfn  ttltcui  auamuu  magna  dtgmtate pradtto,  ht- 
ftorice  etmd  dc  confmtudtne  tffirmanrt  crtdtn- 
tbtmfitt 

tt  T>cnc»bfumefet,Hid4fererededmerf4&I*ngin- 

au4  regiinu  mvrtbtu. 
t9  ConfmtudmemcHmfufttlthfefePonit^ 

peratoremfUrere. 
f*  Tiotrtum  mn  txfide  *  fontto  tUtgetum  effi. 
fl  Excuffd  afjbtio  %sfufrtrtt  &  compar«t4  cum  aiti- 

rum  teftimotiut  contrari4  affrman r tum_, . 
9x  Decifionem  ToIojMtum  Aufrerti  ttftatutnem  in- 

fringere. 

fS  B.t.  ■.,  tefttmomum parum  ctrcnmfpcQe mcanfiknu 

dedua»nu,  cmn  proprt*  tpfim  ' 

mctur. 
f4  iJMaftcruu  duftrattu. 
fj  Dtfinuiontm  trojlra  legu  i 


/^Elcbcrrima  fe*c  noftra  lcx  eft ,  &  \H 
^praxi  multum  ncgotii  cxhibcre  lojcL 
l\i  t  cr.cum  filiacnf  nupium  collocarct^cct- 1, 
tam  pecuniam,  &  fttis  mcdiocrero,  id  do - 
temdcdir,  &:  quogcncrum  traqwllioreqi 
rcddercr,promiOteandemiiliam  fibimd- 
ricnci  ex  *quo  fuccefTuram.  Cum  rtiem  fu- 
umobiiife^&fratri  ipfiuipucllcptus»qu^ 
Mliac rcli qui iTec.vcl  c  t ia m ,c um  qut^dam  cx- 
craneoleganec,negauit  generfe  id  paflur  6 
c(Te,quod  pacer  cx  pafto  obligacus  cflot  ad 
d;uidcndaotnxiiabonaexatquo.  Hocpo-  ^ 
ftulatum  geiieri  +  improbat  Impcracor ,  £ 
quod  tate  paclum  nullam  obligationcnt 
concrahere»  tkec  hbcrtaicm  tcftandi  au^ 
ferrc poifit. £t  haec cft  vna, &  no  improba- 
bdis  ratio.Hon  ddunt  tamcrt  alix,  qiixU*] 
uerfis  lcgibus  comprchenfe^iac  transiec-' 
n  poflunc,quod  calia  pa&a  fint  contra  bd- 
nos  m ores,  /.  4j .JliputatU  hoc  modo  concepti, 
iremaotamcaptands  morcis  inducanc,£ 
dcfideicQmmiJ[o.tnfr.  (Igtrdhfttfl.  qiiod  deni^, 

Ff 


Digitized  by  Google 


$5*         Commcntirii  Pctri  Giikenit  kd  Lib.l  f.Cbi. 

legfcau ctori  ta  tc  tales conoentfones  dcfti-  /#/4«. ita  f.mc lohg*  i nhurha ftius rft, fl  pa* 
\MtiT.l.fin*i.ff.idefuii&legit.hered.  rentumlftfta  moderatio  lege ,  ftatoro ,  ve^ 

I  Sed  *n  corffoetudo  hoc  largiri  poilir,-f  c-onfaetudine  allifcetur, rohtra/.<*w^p«N 
n o n  immerito  dubitatur.  Non pofle co n-  ttt.  C. dt bon.qut itbcr.  §.non*uttm, vbi talesft 
4  ftituuiittfialdus/./.  C.qnt  fulongiconjmtu-  petulantiam hberorum  ctiam  inbonisad- 
dt.nu.s.vcrf.ittm inp*clotdefutur* fuctejfione.  ucnti tiis,I m perator exfecrarar in h«c vcr- 
jilextmdtr  l.ftipuUtio  hot  modo  tomtptt.  nu.6.  ba :  u\on tuttm  hypothecemfiiiifxmVim *duer- 
ejr  7.  Itjfon  ibidem,  nm.  Zefim  nu.4S&  S *.  Hit  fiti  res petrie,  vtnentie  tdhnc ftnt  mtrtni ,  frtrt- 
tdtunf/t  Ttrtqutl.  dt  iibro primogtntt.  quefi.j.  rt  audtim,  het  retiocinitei fupertdminiftrttitm 
trn.j. lecobJeSXjtorgioC.dtcoBit.lt.  2$*tt.in  mtUfirre,ftd untummoit  tUtnttione,vtihy- 
repet.  c*p .qiumnit.  col. rs.vtrficjmx hii  rtg.h*bts.  pttht c* fito nomintpttribus dentgttt,  rernm  ht> 
deped.lib.6.  Stephtn.Btrttnd.  cenfti.jp.  ttlu.2.  bttt pertns  pltnijjimtm  potejiatem,  vttfruiqnt 
Itbr.r.drconf.jfy.fipe&mubr.j.  vbi  hancicn-  hu  rtbm.qnu  per  fiunnofemthm  faundumprn- 
tenriatn  communem  dicir.  Quibus  addo  dfflnm  modum  uqniruntur.  Et gubtmttio rt~ 
Phil  1  pp.  D  cci  u  m  ,t  onf.2 14  .nu.4  .Dcc.  u mf.^S .  rttm  t*mm  ptmtmfit  impunita ,  &  nuBomodt 
\>ol.2.nu.i4.  Jtfontml.dtqnibm.fi.  dt Ugib.nu.  *udt*t filimftmiltm,  vel /7/4,  vddttnteps per- 
.$$.  Cochertnnm  dtcif.teo.  nu.32.  tttm  tjlfichetl  fon*  vtttrttumjn  cutm  pottfittt funt ,  tejdenu 
Gr*ff.in§.Juccefiio*binttflttot  vbi poH  Guiiiei-  rtsttntrt, *nt  qnomodt  volntritgnbernnre:  vtl 
tnumBtntdtcl.inc.ktinutim.  vtrf.dune htbtns  fi  hoc ficertnt^pntritpotefimtntostxertedotU^ 
flins,  nn.  193.  Sttphon.  Bertrtndum  &*/ies>  dt-  ftd  h*bentp*ttr>  veitltt  perfont ,  qun  fuptrim 
cit  hanc  fcntcntiam  communem.  rttmdt-  enumerett  funt ,  pitntffimem pottfittem ,  vti9 
tifToUftn.  4Sj.nn.j.  Ijirnitm  in  c.  de  me.tr.  td-  frui,gubtrn*rtqne  res  prtditlo  modo  ttqn  tfit*i. 
tnorg.contrtcl.circ* fin.  CHitth.de  Afilicl.nn.6.  Acccdit  /.  nonfoinm.  §.melim. C.eodtm  tit.  c  x 
dutn  improbar  cofuctudincra  ibi  relatam,  quo  edoccmur ,  tritles  plcrunquc  exitus 
licct  vidcantur  loqui  de  legttima  filii ,  Fi-  huiuunodi  patriz potcilausadftti^ioaeA 
tbtrd.  in  tddit.  Btptifl.  t  ViBtiob.  in  vtrb.ptc%  fequn 
5  nttuntur potifjimum *r^umtntu\que fubttoo*         Septirao,quod, qua  rationc,  fccur.diim 

Primo, quod  tale  paclum  fit contrabo-  traditioncm  Bartoli  i.omnes popnfi.ff.de imf. 
hosmorcsMsfiipnUtio/jotmodo  conctf/t,f  ^-/Wr.»«*«r.^.iIIaconucniio,quai  iilrcm- 
eteverb.obiig.i,exc*.C.dtinutii.fiipul.  randofirmarinonpoteftjrgeautconiiic» 

5ecundo,quod  hcrcditas  padis  dari  no  tddiue  ibbtliri  nequeat,  vtBartoloadltt- 
f>o(in,l.hereduM.  C.  dept&xonnent.inttr  vir.  pulantes  Olafchcus  iectf  Fedcmont.  190.  nm- 
tjrvxor,  mcr.34.  Curtius  iunior cenfil.74.  nnm.4.  Si- 

'  Tcrtio ,  qtiod  hoc  tnodo  homtni  fanz  uon  ^\ttot.tonfiLs.nnm.is.  GraiTusm §.fao- 
rnehtis aufcrretut libet a  facul tas  teftandi,  ctffio  thinteJi*to.num.S.qu*fl.p. cohtcndunr, 
coritx*i.j4.exf*clo.Jf.devulg.&pupiB.fnbfiti.  cademraiioheidcm  tn  pr*fcnti  cafu  prd- 
ittml.p*clnmquoddottti.C.eUptcl.U.C.dtfk-  bandum  fit .  Non  confirmari  entm  rales 
irofuitl.Ecclef.  conluctuciines  iureiurahdo,traduot  Bar« 

'  Acccdit  quarcum,quod,fiid  probemul,  toius t.Ot.fiipuUtiehecmedo.numer.j.^fnget'. 
occafioncm  vidcamur  fuppeditare,quem  num.  j.quzmuisnum.j.  vacillet  nonmhil! 
exfalfistcttamcntis vel  teftibus  rcdcmtii,  Caftrcnf.»ww.j.  Alcxandcr*#Jw.#.  Zafiut 
bonisomnib.euerrendi,cumhuiustimore  mum.^S.lztonnurh.tt.  vbi  addit  talem  fcn» 
cxai^ior  folcmnitas  fit  conftituta  in tcfta-  tentiam  communcm  cilc  A'  ibidctn  Maf- 
TixxwoJsubtmm.C.dtttJltm.  uerius & Menoclnus/*  ApoftiBU.  BaldusM 

Qnmto, quod, vt  coromcminit in loco  /. peftum.Cod.de toikt.num. 6. Stlycei.num.1. 
iam  dcfignato  Thefaurus,  expediat  rci-  Vm\usintr*cl*t.commun.eptnion.tnvtrb.p*- 
oubl.  vt  liberi  parentum  vldoncm  &  ex-  iium.nu.t.  VilJalob.*»»f./.  Tiraquell.#*rr- 
neredationem  metuanr,  &  fpe  longioris  pot.l.fivnnktm.C.derenoc.den*t.inpr*ftt.nn. 
rerounerationis  in  ofricio  contincantur.  tjS.YiriUnc0nJ.t4  nu.jsMr.t.  Bocrius^f- 
/.  nectij7.  §. prtteret.fi'.  dt  *doption.  ieg.  t.  §./.  tif.t14.nn.17.  Anchar.  conf. 403.  B ur fat.  conf. 
ff.deiufi.&iur:i.penuU.C.dtfecnndjtupt.  ,jf.nnm>t.itbr.t.  Sconcid./»  §.tttmfi  quu  po* 

Scxto ,  quod ,  quemadmodum  inciiile  ftuUnte.tnfi.de t&Uujtum.f.  M  y n im g.det*  i. 
fcft ,  &  a  decoro  abhorrct ,  quod  filii  non  .  rtfionf.49.nn.17.  SichzT.inttrcouffend.con' 
«neritis ,  fcd  pactionibus  ad  parcrna  obfc-  J  ;./.jww.7.idcrnSichar.  inter  tonfititttft*m. 
*\\...  ^ouoccntur J.fiqutndt*Cod.dimoffit.  Mnf.t.nuit 
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O!rarjo,quod inducat  votum  captand*  ga.nu.12. Dtcius  i 'paclumquod  det4U.mum.t0. 
xx\oxt\%J.fin.C.J  ft[l.t.2.deconctjf prub. in  6.  Ttr4qneff.de  iur.primogtnit.  qneft.7. num.i.  vbi 
LdcfiUtcommiJfo.c  cUtr^nfjcl.  allcgat  etiam  Baldum,  Aluaror.  Cardmal. 

Nono  quodconttneat  Ipcciera  feruitu-  &  c.muUer.c.fifiUi,Ji defemdo  controuerffuer. 
tis,qiod  ncc  aJicnare  rem  poflit  intcr  vi-  ittmBtrtol.inLpaclumquod deteli.  C.depacl. 
uos,  nec  teftari  moricns.  Non  valere  au-  S4tycet.verftc.quuroprimumi^ingeL  Caftrenf. 
tcm  taliaftatuta  &:  confuctudmes  conftat  Corneum  Lpatlum.  C.de  coUet.eundem^Angel. 
«x  notatis.///.  Tttte  gehtr 0^.2. ff.de  cond.  &  conf.66.  vtfis.  Stephtn.  Aufrer^ddecf.ToUfem. 
demonflrat.  4$  2.  lmoUnl.tBedUtem.iu fin.ff.de  hered.tnflit. 

Decimo,  quod  qua  ratione  legitima  VigUumSchuuUhemumtm^.ecctJJit.imvtrb.li- 
portio Icge, ftatuto,confuetudtne,aut et-  bnptndeJnfttt dcteffum. Hisaccedit Anton. 
lam  rcnuntiationc  iurata,  tolli  non  poteft,  ThcUur.detif.Pedtmont.22s.mM.r2Joemn.F4- 
l.  iure fanguimis.  vbi  Decius  mumer.7.\d affir-  ber.dt.fin.C.depacl.  cJMtfinrius mfuefrexij» 
marc cdltituit  B  aldum,  Fulgot.  Raph. Cu-  tit.eUfocict.num.19  &  20.  Papen.Ub.20. utulit. 
man.  Andr.  Siculum ,  Alexandrum ,  Ma-  FrencifMeut.deci/.tjt.tu/Fnjfr  loan.Aurbath. 
rian.Socinum,  quibus  addit  Hicron.  £u-  fng.4JUgJtb  2.cap.2t.  ttemquodZaf  d  Lfti- 
chalonidcm  probantesdominosdc  Rota,  puUttohocmoie.ff.de  verb.  obUget.  6c  Gratius 
B  jrtol.  tafon.  A  bbac  Angel.  Capr.  Innoc.  d.quafij.  durum  cflcprofiteaotur illudco- 
Fclm.  Alberic.  Lanfranc.  Roch.  Curr.  &  tra  Gcrmanix  confiictudinem  obtincrc. 
roultos  alios,vt  etiam  pronuntiat  loann.  Augentnumerum  Didac.Couar.M  2 part. 
llcto.imcep.de metrimonio  ei Morganat. con-  rubr.de teftament.nu  tsBoerdectfjSf.  Ntt.Rtc- 
tr.ij.num  2.  &  1  bidcm  Prxpof  virf.Uemft-  ciueimtredet.de  vntonrproL  nu  $t  refqmm  m 
tundo.  AftiQ.numcr.6.  Aluarot,  uum.t.  Bal-  trac7.ie/uccefprogrffiik.2.  §.7/.  nu  2jr.  Amt. 
Zitin.num.r. RomnnJ.qmfuperftttu.imj.no-  Gomez,.dJ.Tjuri  22.^.24.  Andr.G4iLUb.0bfr. 
te.jf.  deacjHirtnJ.  vtl  omttt.  bered.  Bildus  im  cap.u?.n.i.&-. 

rubr.de iureiur.  col  penulttm.  verfic. momtemem      Porro  no n  mindris rriomenti  &  ponde- 
credo.  Aretin././  § .Jiquude.ff.de vtrber.obU-   mf  vtdentut  lc-gesfid  rationcs,  quas.  ab  bac  7 
g4t.TitAqi\c\\.Lvnqusm.C.dereuoc4t.demet.   parreftarecerniraus,quaru  nonnullas  rc- 
B>er. dectf.  j.num. re.  Sc  quidam alii  tclati a  cehfct  Kxcaus ind.treci.de  vniomeproLcup.j. 
D  daco  Couitt.imrcL  cep.qtsemuis.de  pecl.   »u .  s.  quod  hmu  raodt  pacta  nonineantur 
in6,peric%.j.nmm.j.  vbiramenabaltisdif*  princtpaliter  (upcr  fucccfHone,  fed  fiiper 
fcnt  cns  diltinguit,  6c  id  dubio  careat,  fi  cooptacionefilioruni.cummutuaqucdam 
iufturandum nullum  interuemat, l.ft  quen-  coniundr  o  fraterni  nominis  inter  proles 
do.C.icinoffictcJltm.%.vbiG>ojJ.Odefrtd.B4r    vtnulquc  matrimonii  contrahatur,  &  vt 
tolejraUi,  e  dem  rarionc  pater  fraudan  no    frarernadilcctioeo  meliuscoalefcere  poC 
drbeuc,  cota  difpollcione  fua?  fubftancix,   ficcxfucceflionisqualitate,/;»/» oportet.%. 
propccr  prauam  altcuius  loci  conluetudi-  no  autem.C,debon.qutltb.\n  hzcverba :  quu- 
nem ,  vel  pactum  mcircumfpcctc  a  ie  in-  tenut  in  omni  p^ce  tnter fe  futceffio pcrmaneatt 
tcrpofirum ;  vt  feruus  potius,  quamlibcr  ntcaUercati0nueri4turoec*fto. 
mori  vidcatur,  6i  tnftar  Latini  Iibcrti,  in      Sccundo,quod  fi  pactum,  de  quo  agfc 
eiuspcrfonatcmporcmortis  &  libercas  t£  mus.cxcacaufla  noniubfiftcret,quod  ef- 
feruitus  concurrant,  quod  non immeri-  fetcontrabonosmores,autquidfimtlec6- 
toImpcratordetcibcur././>r;w»i  cod  de  L  t-   cincretfuturum,  vt  nullaconucntiofacul- 
tino Ubertate toS. Cum  enim  pictas,anatn-  tatcm  teftandi  adimcns,  valcret,fcdcon- 
rali  ration«profccta,dictct,hberis  eflcco    fequens  cflc  falfum.  £rgo  &  antecedcns. 
uenicntem  portioncm  rcl  nquendam ,  /.   Ccrtum autem cft  per tngreifum  in mona- 
cumretio.ff.de bon.demnatorum:  eadem  ratto   ftertum  auihctit.tngrrjfi.  C.  de/ecrofencl.  Ec- 
etiam  dcccrnit parcnti busciTc,  quod  con-  clef 'itcin arrogationcm. / ft peterfumiUne f. 
uenithonoris&cimoris,dcfcrcndum:/.v#  de  adopt.  ulcra  poteftatern  aufcrri ,  quod 
patru.fj.de iufttt  &iur.  Porro  naturaitaiura  ipfum  non  poflit  dici  cflc  contra  bonos 
funttramutabtlia^ finJnfttt.de iur.m4t.gtnt.  mores. 

frctutL  Prxterhzc  &qua;dam  aha,qu«  ab  co- 

Vndecimo.texdtutna^wr*/*/™»»/**1.  dcadductafunt,tcttioadiercre  hanc  cauf- 
6  Ccterumdilfcncmnt  fibi f  contrarii,B.     fampotcrit  &alta  confidcratio, quod illa, 
dus  m  l.  cum  Aabtmederum.  C.  vtimpoftffk-   <ia*  ;      tiv*  fint  conftituta ,  contrario 
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i u rc  fubmoueri  pofTinn atquibeneficio iu-  interdom.  r$"*gn*t. dtf*nfc&  csp. tntcum.  di 
risciuilisteftandi  facultateoi  eflcmtrodu-  matrtm.sd Morganst. quod  difettecomme* 
&im^ppirctex^.fi».lnftit.devjiie^'habtikt.  morat,  tencrc  confuctudincm, nc  filu lc- 
1.2 ff.sdUgFsUtd.Lso.l.obutmrt  ff.dtvtib.fi.  eundi  marriroonii  in  tcudo  fuccedanr,  & 
gnif./.r20.verbuffeod.tit.ittmtetotit.dttegi-  quod ibidero notant Bcllooifo,Ifern.Lau- 
ttm.  btrtd.  quod icilicet tales hercdcs  a  lcge  denf.  Aluar. AAi&fll  z\\r.DtthttLisf*8»m. 
faomcn  ixxm\c\'\r\t.itemi.t.Cod.dchered.inft.  C.dtps£l.»».i*. 

iunSisi  autdam ff.dt pee».  Acturf.tn/.exhociu-  Qumto,ad  aucVoritarem  enuntiationi 
rtyinverbo  d*mms>& ibtdem  Bsnot.num.ij.  coneiliandaro  non  intempcftiua  videttsc 
VafqJn^.  t.defutcejf.crtst.nn.r.post  GutUelm.  Fhtlippi  Decii  diftinetio,  refcrre,  vndc 
Benedtcl.  rort.Corn.Angel.BtU  tnhocki/tgstos,  quid  contra  bonos  roorcs  eifc  cxiftimctur, 
qittbus  scctduut  P*»l.  ejrParifiut  conjlt.nu.  so.  cx  folaprohibitione  lcg>s,an  vero,quod 
Ub.  i.  DontU.comm.  Ub.  6. 1. 1.  Dec.  in  rtibr.  deac-  t  u  r  p  i  t  ud  i  n  c  m  c  o  h  zrc  n  te  m  h  abeat,h  :c  n  e- 
ttff.Ari.  PtntO.tn l.2.C.dtbon. matem. nu./.ejr  quc  pactum,  ncque  lufiurandum , c.  qutntu 
«Uis nobudeftgnsti, lnftit.de rerum dtutf.tn%.fi  viSis. & cap.venitns. extrx. de turttutand. nc- 
quitanondomtno.c.i.n.rs.  Cuius rci argumc-  quc lcgcm,/ 2  ff.de  Ugtb.c tp.e. dfi.4.  nequc 
tum  tocuples  &  fideicomsiFa  praebcrc  pol-  confuctudinem  valerc, csp.fin.de conjuttud. 
funr,quzprimuui infirmacum cifcnt, tan-  /.quodrton  rstto»e  ff.dc  Ug'b.  ifci rationc reddi 
dem  auctoriratclmpp.  vires  ficcffcctu  ior-  non  polfc,  quarc  tiatunsaut confuctudini, 
titxfunt, lnftir.de/fdeicommJ/ered.  quod  6c  quar  Jeges  abroga  cpoffunr,/.<& q»tbus,in 
ipfum  confirinaturau&eritatc  Ifidori  dtfi.  fin  ff.de  Ugib.  capt/. p.nuUim.  de  confiutudi». 
i  c.fn.  in  hxc  verba:  lus  gjurtiiumesiproprit  Deciut  dtH.Us.num.it.  *j?  it.no» Jtitnmten- 
Xomsnorum,  qutd  nullt  ttntnt  nifi  J^rttts,  td  dum. 

tst,  Romant.  In  quo  agitur  de  lcg.tunis  hc-  Sexto  his  refpondt  t  fubfrqocns  Dcc«'i 
reditatibus.de cretionibus,de  tutchs,de  v-  argumentum ,  mores  bonos  aut  rualos  cf- 
fucapiombus,qua;iuraapudnuUumalium  lc  cooititucndos  cx  opinione  &  ludicto 
jpopulum  reperiurur,fcdpropriafuntRo-  eiosciuitatlsdecoiusrootibuscontroucr- 
nunomm,  6c  in  cofdero  folos  conftituta.     tjaenV.  tf.  kem  spudLsbeonem.ffdt  Ukur.  $. 

Huicfinitimum  cft,quod  deportatum  quod  aditettnr.  Gumiraqueeiufueailoci  in. 
nonpoflereftamcntum  condere  animad-  colarin  dmerfa  fcnrcntu  funt,  quod  &jU- 
ucrtimus  Uiut.§.r  ff.  quinftsmtnt.ftctrfoff.  cet  id fatfo  declarcnt ,  k  dt  qutbut  tf.  dt  U- 
tum  taroc capax  utillorum, quar  lurc  gen-  gbut  confcqucns quoquc  clle, ulcm  con- 
trura alicuicompctunt. Rdpoudct  pnori-  lut- tudincm  vcl  lcgem  contra  bonos  mo- 
bus  SciIlacon(ideratio,quoddilpofitioc6-  resnonefle. 

feraturiniilud  rcmpus,q  110  quisdominus  Scptimo,quodcumanteiusciuileprin- 
nonfir,cumnon  longo  interuallo diftent  cipio  rcrum  omnia  fucrint  commuma,/. 
honpolfe,aut  reiiccre  in  dicm ,  quo  quis  txhtt  i»rt.Pafq».i/inftr.cv»trtit.Ubr.2.e*p.sr. 
ncqueat,/7/  tum  $  rJ].dtiuTtfd.om».tud.ejr  Ubr.  «.  nulla  inuidu  vidcatur,  li  ms  be- 
ibidtm gLff.A/ber.  »u.  2.Bsrtokinprint.AUx.  nelicio  lcgis  quxlitum  ad  naturam  fuam 
mu.s.  Csftrcnf  nu  jr.  Jsfonnu  j.  Soct».»u.f\le»m  rcucrtatur./.y? vnut  §  p*But  Digefi.  dt p*< 
»ontodi(.CoJ.<f»}»dopro»*c.  honeHneceff.vbi  clis. 

CbJf.Btrt.SS')t.& */»,adco,vtadidfacicn-  Oitauo  defendi  hxc  cadcm  infpcclio 
duroprariidtolcgisopusfucnt.  poicbjx L Ucct.Cod.de p*ti.  vbi  inmiluibus 

Accedit.quodPlutarchus  in  vitaSolo-  huiufmodi  pacta  tolerantur:  quod  cum 
nis,illum,lcgeapud  Athemcnfeslata.hanc  ita  iit,  per  confcqucns  quoquc  infcrctur 
potcftatem  reftamenta  faciendi ,  primum  idcm  in  ftatutis,  &  conluetudme  ptoban- 
introduxiifeprofiteatur,v/f</cr/*d^)if/».^  duro efleex  doclrina  hjittoU.ff.de rt  mtiit. 
l.Rom*U, e.26.  Quo  pcrtinct, quod  in  1  ibcl-  l.»ea*e.Vigtti  tnprctrmw.lnftttut. dettjismtni. 
Jode  moribusGermanorum  lcriptum  re-  mUt.nn.i. 

\\cx^\rXzt\r\x^AKimz\v.HirtsUttsmt»fuutf-  Nono,quod>qoiexconfiliilegisa!iqui4 
forfj%  fuicui9t hbtri.  Et  nuttum teftsmentumt fi  racir,  ncdum  contra  bonos  mores,fcd  pru- 
Ubert  »u/U fint,proxtmut grsdut m p*flefju»t9  dcnrcr  &  confulto  facere  ccnlcndus  cft, 
fr*trUfstromt*»»nt»ti.  quod  illas  fingulari  ingc  nio,mu!tis  vigihiw 

Qttirtocommendanthacaflertionem,  6  varietate  circuraftuntiarum  in  confi- 
t*ffi.ti.&c*p.m»Ur,vdsftud*f<*»tr    /utr.    iumadhibita,ferri  foU*t,/.fi«ii4»d*.C.dt 
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inoffie.  teflam.  vbigUff.Bariol.  nu.t.  BtUUss nu.  telhtion.  Lfiqutndo.  §.primo.  C.  dcinoff.ttfta- 

j.  Ctftrenfnu.r.t^Ange/.nu.i.  Isfonjtum.t.ful-  mcnt.  Diuifio  hcreditatis  parris  inter  fijios 

gtf.n.t.  Atqui  fi leges.quid  iaaJcant.confu-  VileUftnaL C.famiLercif.  Ergo &  paclum, 

iamus,ad(crcnc  profccto  cauilam  xquali-  perquod  idconfcquirur.  Sextovalet  pa- 

tzttitvt2(oueS.  jj.de  nupt.  §fn.vbi  Iuftinia-  6tumfilii,nc  patcr  iudicia  cius  inquicter, 

nas  oportune  admodum  ln  hxc  verba},  8c  L 1.  §.Ji parens.ff.  fi  a parente  quis  manumiff 
inhancicntentiamfcribic:  lOud quoque fu-        Septimohxcpa&a  lcgcSalica  &con- 

pcrhecadticcrt  legi  iujlum  exifitmammus.  St  e-  fuetudinc  feudorum,  &  iure  canonico  rc« 

ttimmerittur  vir  aut  muticrfitios  habentes  tn  cepueSe,c.quamuii.depacluino'. O&auo  h- 

prtortbusejrfecundunupttis ,qum ptfi hincno-  ccrc vnicuiqueiuri fuorcnuntiarc,/./f**//. 

jhramcontraxcrinttigcm:  (inhuenimpraftntU  C.depac3tSuatetum  quxdaraalix/quxan- 

dif}ouimm )  qua  qutdtm  fuptr  lucrit  txnupttis  tea a  nobis  motx  funt,  aut  tam  parum  faci- 

ferutrteportet,  hoc  ftnximm  infuper  tfrdecre-  unr,vtnonopusfitiUasfcripto  comple&f. 
uimns ,portktnes,  quts  neccjfc  csi parentct  Ugi-      Rcdeundo  igicurad ordinem  argum cn- 

ttmis  ejr  non  ingrttis  retinquerefitiis.  Ipfos  u-  torura  ,conftituo  vndecimum  efle,  quod 

mtn  geniteres  non  erit  iufium  ud fcmndtm  §-  ab  codcm  Contio  ctiam  acqj  ctia  ihiculca- 

mnino decltntreproUm :  ejr  quod cx tigeeft, ttn-  cur,  \eg.ptciumq>  dotati.  C.deptc7.  effe  abro- 

tummodo  retiuqutntts prtortbus , atia  omnit  ad  gatam ,  fi  non  conftitucionc  cxpt  e  ila , ial- 

fccundosdeducert,fed  tUqutd  ejr prteribms tdii-  tcra  defuetudtnc.  Ergo,&c. 
ttrt.  7{*m  ft  ttiqutm  ex fccundu  htbetnt  nu        Argumentis  traque  vltro  citroque  poh- 

ptik,  autttUmexprtmisforftm,itaftfttuumJu  deratis,  puto  ira  rcm  digcrendam  eflc ,  vt 

deUtlum,  vt  veUnt prtponere  eum  atim  in pof  conftituamus .  valcrc pafta  ad  hunc  modu 

ftffione-.dtmms  litenttamhoctgendt-.montamen  interpofita,maxime  fi  confuecudinccoo- 

omnino priores  quidem  fitios  mmuere ,ftcundos  firmaca  fincj"  Scd  cflc  nibilominus  paren-  8 

ttttcm  augert.fed  neque  vchcmenier  mtgmfi-  ci  iu$,hocipfum  moderandi,vi  lcgicima  te- 

tare  augmentum,nec  omntno  obUuifci priormm  ntis  rcuocari  poific  Itacmm  concihan- 

mttrimoninm:  neque  infirmareea,quaaprace-  dam  hancimcrpretum  pugttam conihtuic 

dentibutnos, taliadtcltfunt :fcd prouidcrequi-  Tbe^Axivusdtc/fPteUmont.t^snum.ij  Ttra- 

dem  rjr/ecmmdis,prouidere  autem&primis:  co-  qutLtnd.tract.deprtmegin.qu.7 nu.7^iluar. 

gttantesquonUmfitit  ambo funttejrita fattentts  tnd\c fititfidtf ud.coutroujuer.nu.j.verfqum- 

fuiceffkmnmintefiametisdtutftonem, tyc.  Huc  ro.  Cardinal.AUxand.nmm.i.verfic.  quaro,  vbi 

pcrttnct %.tS.Noutl.detrieteejrfimi(f.U quod  quafi  ad  verbum refcrt, qoc ab Aluar;  fcri- 

pluribushercdibus  inftitucisfcmpcrincel-  ptafunr. CMttth.dtAfflicl.c.mmlicr.eod.utuL 

liganturarquxpartesdacar^.^/^rw./»/?//.  mum.j. Boer.dttif lo+.num.u.fjrftq. vbiidem 

dehered.iufiit.  mulmrauonibus lUufrrat /»*«..?£.  &rcrert 

Dccimo htiius  fcntc     fulcicndxcauf-  Albcricum &ct\obr.wfuodifttonariejniver- 

ia  prxcerca  in  medium  idcmConciusad-  bofeudum,  qui  cciara  Rayncrium  &  alios 

fcrtnonnullas  racioncs,  quz  meo  iudicio  commcmorat  idcm  icnticntcs.t :'orfet.inde- 

non  admodum  vrgenc:  fed  camen,  quia  cif.ThoUf.^s^.ptrttt.  Curt.iuntortnLptclum 

diueriafuntingeniahominumiquodditli-  quodduttU.nu.4..Monterofcen.n.i4^fftfenbec. 

c»lc  &  arduum  quiciam  exiftimeht  illud,  tonf.tib.j.rcjponfo  71.nu.24.ejr  40.  becius  com- 
quod  aliis  in  ptocliui  Vidcatur*  6c  Contra,      iSj.  nmm. 7.  Conlirmari  auccm  hxc  ipfa 

idcirco  cafdem  adfcribere  non  grauabo^  diflincliopoceltargumentis  &  rationibusf 

quodfcilicctilludpadum  vcile  fic.exquo  quasfubiicio^ 

datur act;o,quod  fciliccc  obligatione  bo-       Primo.quod  de  hac  declarationc, f  vi-  9 

iixfideifirmct./7.$.y«/«//wtf.Ergo,c^^Dc-  deaturtextustacisaperrusefle in  l.ftn.C.dt 

indcquod  pacta,quar  non  func  contra  lc-  pail.ia  qua  pacta  dc  futurafucceffionein- 

ges,autin  fraudem illarum. finc  fcruanda,  ititura  valcnt.fi  ille,decuiusheredicacea- 

i.7.  %.prater.f.depaclts.  Prxcerca.quod  quis  gebacur,  confchieric ,  &  ad  mortem  vfque 

pacifccndo  poflitfuum  (upremum  iudic  •  in  huiufmodi  voluntare  pcrfcueraucnt* 

uminaliumconfcrrcidque  pactum  val^-  quxlex,quarauisdcconIuctiidine  nullam 

re,  li  is  hcres  exiciterit,  l.taJt.  %.pattr.ff. t  mcncionem  factac,  tamcn  rc ctc  eo  tranf- 

fatl.  Quarto .  ii  padum ,  ne  fiha  fucccdat,  fcrri  poceit, quod  pcr  racioncm  legis  ma- 

impiumficergo  padum,quo  filix  fuhue-  giscommunicer  (vcaiunc^obcinuiifcvide- 

nicur,c(t pmui .  i.piiiu m . quoddotati.  Coa.  mus. vt  cnamficonfcnfus  iureiurando fir- 
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matusfit,poi1jiis  tamen  rcuocari,  Burfitm 
kb.2.conftl.26.nu.iot.HtronymusGtbritl  ton- 
fit1j7.nwn.jo.  Roderuus  Soartz  m 'repettt.  U- 
glsquontam ff.de  inoffiiiefttfiament.  Vaf^u.itb. 
i.defucceff.frogrtff.%.it.num.2oS.  vbi  Didac. 
CouarrJn  hocipfo  fluc>uanrem&  d;lTen- 
tiemcm  falfc  ridetdecif  Tholof.  4.1+  nu  .2. 
?»/*.&  omnesilli.quos  fupra  nu.tof.  Bzdi- 
ncrcceofui.  Porro  tantum  timons  &  au- 
aoritacis  iureiurado,  Tt  legi  aut  ftatuto  dc- 
bcri.iaraantcaoftendi: 

Sccundo^quodceflcnchocroodo  ratio- 
ncs,quas  pro  fentcntia  illorum  pugnare, 
qai  talc  pactum  nullam  obhganonemco- 
trahcre,  ettam  confuetudine  (ubmxum, 
conccndunt.Ncquccnirofihuiceritfacu!<- 
tasreuocandxvelmodeiandx  contentio- 
nis  inftirurar.dici  potcrit,  quod  fit  contra 
bonos  morcs,  p;etatcrri  Jardat,  votum  ca- 
ptanda?  mortis  inducat.teftandi  licentiam 
adimat.fed  naturam  vlcimx  voluntatisqu^ 
rcfcmdi pollit.induar, non  vi  pa£ci,(cd au- 
croriiatcconfuctudinis* 
l-o  Tcrtio,quodtaIepacrum,f  vc  dictiieft, 
adlcifcat  naturam  vltimst  voluntatisqux 
rcuocari  porTir,// tfuit.inprinc.ff.de  ttgat.j. 
vtg'o(f*  &  Doffcrer ,aut  faltem  donationts 
caulla  mottisi  quod  inde  metiri  &arftima- 
rcpol!umus,quod  quotiefcunqj  incalicd- 
ucntionc  mcntio  mortis  incidir,  intclliga- 
tur  cflc  donatio  raortis  czxx^J.Seiu.ff  tk 
dotepraUg.  Bartolm  t.qmt  dotit.ff.folut  matri- 
mon .<y- tbtd.  AUxander \iafon  & a. //, q u *  &  r c- 
tra&ati  oo&i  l.42.ff.dedon.miirt.cauff. 
ti  Quarto,quod  au&oritatcf  1.2.  C.ftman- 
eipium  itifner.  vtnd.  vt  manumitu  fcriptum 
reliquit  B  artolus  in  i  qut Roma.%.Ftauim  Her* 
tntt  nu.i.ImoLnu.io.Atciat.nu.ji.  Ifon.  nu.14. 
qui  omnes  excepro  Cattrcnfe  ita  fcntire 
proficerur,quod  ii  quisTitio  remaliquam 
dcderir,  vtpoftmortc  elfct  Ecclefiar.ti  illc 
mutaucritvoluntatcm,  Ecclcfi*  nihil  dc- 
bcri. 

1 1    Cfuinro  commcndat  hanc  definicionef 
ItaU.  %.fn.ff'.depa£i.  &  qoa?  tbia  Dd.  tradu- 
tur.  Vcrbaparag  aphi  itafe  habcnt ;J "ater, 
qut  dotem  promxfit ,  padm  eil,  ttt  poff  morttm 
Jtttm  tn  matnmonio  fine  hberit  defancla fitigy 
portto  dctis  apud  heredem fuum fratrtm  remane- 
rtt:  €4  tonutntio  Uberit  a focto  pofte*  /ufeptit,  & 
beredtbtu  tefiamento  reUdttperexuptionem  dot» 
frodertt,  cummnrcontrahentetidaclum  /it,  vt 
ieredib'*  confulttur,  &iSo  temforetquo  pater 
tHosfitios  non  htbuttjnfratrem Jnum  tudtctum 
fuprcmumcontuifft  videatnr.  £ui  ncit  Mitem 


ilkchii  ad  Lib.  1 1.  Cod. 

ille§.ex  pacto  quidem  compercrc  a&iV 
ncm  illis,qui  dcfignari  funt,  fed,  cx  quo  ra- 
cio,qu»d  quishercdifuoconfulerevolue» 
rk.dotcrminac  iilud  pactum,  locum  cfTtj 
cxcepcioni  1  quod  fanc  longt  roagis  locum 
habcre  dcbcc  cum  expreflim  id  parcns  de- 
clarafler,  vbi  Bartol.  nn.j.  Cafirenfmu.j. 4-& 
feq.  Albtric.  nu.  4.  &fiq.  lafonuuq.&io.  Hk» 
ronym.  Gibr.  conftl.  tjj.  nmm.  rj.&i^  lurfit. 

clarationcm  corhunem  vtktvt  etitmfaeii 
The/autm  decifton.Pedtmont.22s.  nn.o. 

Sexco^quemadmodumfpactumutti"  <l 
um,inrer  milites  initum.ralem  interpre- 
taLi\oncmTcc\o\zx,tlteet.C.depa£t.&ibtdem 
gtoffayin verb.compendium.Bartol.nu.4  Fulgof. 
nu.2.Batdmnu.7.Cafireif.n.i.  AUx.nu.j.  iajot» 
nu^i.AUiat.nu.7.  ita&  hcccoopratio. 

Scptimo,quodquarationcf  mutuaco-  14 
iugum  teftamcnia  pofifinc  ab  vno,  inuico 
alcero  reuocari,  quod  talis  voluntas  fit  am- 
b\l\zioi\*J.t.C.dertcrof.EccUfRodcthmSon- 
rez.inl.quontam.C.detHi/ffii  ttfiaHient.nu  12. 
OUirtd.conf.174.  Peck.de t.fiam.contug  iibr.i.  e. 
43-  iractiam  hxc  ip(aconuemuM&/«*.  tLi. 
Ucet.nu.  t. 

Odauo  confirmat  f  hac  nofttam  infpe-  ij 
&i  o  n  c  m  ,<•.  c  um  M.Ferr arienfis.txtr.tU  confiit. 
vbicauetur,ftacutum  denorecipiendisca- 
nonicis  vltranumerumdefignatum,tame 
refcindi  pofie,aut  temperametu  rccipcre» 
fi  rcdditus  Ecclefiz  haud  mediocritcr  cre- 
u!  tfc  nr.Sanc,&  hoc  in  tali  cooputione  plc- 
runqjeucnire  foler}vr  qui  (atis  tenucs  fa- 
cultatcs  vtrincp  cofcrcbar,  intcrualio  tcm- 
poriscumulatiotes reddantur.  Acoedit,^ 
mulucmcrgcrc  poirinr,qu*talcshberoSj 
quosadfciui.longe  alios  auc  proceruiores 
eiTc  uftcndanr,  qua  ab  inttio  q<ns  fpcrarac 
aurcogirarepotcrar,vc  nonpofiiclcuicatH 
aut  inconftanciae  adicnbi,(i  liberalitarem 
modcrecur,  cumpadla  &  cranlactioncs  no 
pofiitic  rcfcrri  ad  illa,qi<9  ccgitata  no  funt, 
aut  po  itea  illuftrantur,  t.qm  cum  tut»rtbm.m 
frtnc.&%fin.ff.dttranja£t.  &  coiuetudo  aut 
ftatutu  non  pofiunt  confirmare  paeta,  quc 
confenfuearcantifquocafii  neqj  iuramcn-  \C 
iam,tfi»ff  dtexcept.ninnm.pee.  ncqj  aucto- 
ritas  (uperioris  huiufmodi  pacris  vlium  ro- 
hur  tribuere  foicnr ,  utnot.  m  cap.i. extra.de 
tranfttlton.  Panorm*  nu.j.  tmoi poftglojfm fin. 
Eft  dcinde rcgula  a pud  interpretes pailim 
reccpra,omncm  difpofitibncra  enara  iu- 
raiamintelIigi,rcbusficftanribus,/./£w«/jfl 
v uijattfdxtog.  c.brtut  & cquemsdmodum.exir. 
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Tit  dc  Pa&is. L padum  quod  dotaM;  ^ 

toJtmtituL quod  vfqjadcovcrumeflccon-  fequi,qu*adcran&oiniunfta Tiiht.e.dtri- 

ftituit  Baldus /*  UUri.  C.JtfiJeicomm.  vt  nc-  ci.tj.ausft.2. 

dum  obcineat, fi lcx muntcipaliseadem  itf-  Dccirao q«arto,quod ex f  cauCa  ingra  ti 

ramentireligione  nicatur.icdetiam.fica-  titudinisctiauitetahcrcditate  &lcgitima 

udlcncftatucum  circprarcifura  &immobi-  porrionc  quis  mulclaripoffir,2V^«ri7.//j.§. 

Jc.quod  &ipfum  refcrunc  &  commendat  *tiud*utemc*pitulum.  Eflc  autc  intcr  cauf- 

V^.dtficc.progrefM^.S.tt.nu.le.Tirsu.m  6s  ingratitudinis,  patrcm  tcftandi  iure 

Lfivnqusmtinipfprsf*t.  prohiberc. 

'     Nono,fnonalicnaabhacipraobfcrua-  Summaigiturmcjr  difputationiseore- 

tione  func,quar  commcmorantur  dc  Li-  dit.vtconftituampaaa^dotali  inftruracn- 

centiato,qui  iureiurandopromifit  fcDo-  to,vcl  quouis  aliocoroprehenfa.dcboniS 

ctorarasnomen&infignianulloalioinlo-  exxquo  mcer  proles  fuas  ita diuidcndis, 

co,quam  in  quoliccntia  donatus  fit,pcti-  vtnullaparenti  modcrandi  faculcas  fupee-  - 

turum  illumnihilominuspoJrc  illudfacc-  fit,  non  illam  obligationcm  concrahcre^ 

re.fi  Bello  vcl  pcftc  prohibcarur,«_^ nton.de  vt  poreftatc  m  tcftandi  parenci  aureranc , 

Butr.incsp.  cummter.  derenuntiat. srgum.  eius  quamuis  id  ftatuto  difertc  caueatur,aut  co- 

text.  ejr  csp.  quem tdmodum ,  extrs.  de  tureiur.  fuetudinc  hoc  ipfura  inualuifle  ponamus, 

2i*tt  i  in  csp.  autmuu.  ctre*  fia.  quos  rtfert&  cum  f  calis  confuecudo  corruptcla  potius  « 

Jeauitur  Botrius  decif.204.num.24.  in  quam  diccndafit/^^J.^./.quippequ* cum 

lentcnmnicciam  commodc  dift.cap.  cum  iurc  naturah  pugncr,  pietatem  Ixdat ,  o- 

w/<r,rcriptum  rcSiquerunt  Panormir.  »«-  mnia  illa  incommoda  adferat,  qux  fupia 

mtr.i 2. lmolnum.6.  vsrfic.  ejrprsditl*f*ciunt.  complcxt  fumus.  Idquc  iuftiori  ex  ciufla 

illuru.qui  lUiauufenon  commiilurum,  vt  probabimusli  quid  tnopinatutncracrgac, 

ahbi  in  Doctorem  prouchatur,  quam  ,in  quod  probabilcm  rcpudiandx  prioris  dc- 

quo  pro  iiccnna  fc  ludicio  antcccnorum  hberarionis  occafionem  przbeat.  Quod 

comm»fic,poirc  alibi  adrcitcere  Doctoris  iprumlicctnonnulli  itatcmpcrcnt.vccxi- 

nomen&dtgnicaccro,fi  rurrus  pcriculum  ftimcncad  particularium  rcrum  dirpofi- 

ccnftir^rubcar,  tioncm  non  peruncrc.  ^ngeLconfil.f.ejr 

Dccirao,quod hcredis ficcxoncrareco-  ftq.Clsrutin%.don*tio.qu*fi 

rcicntiam  defun&i.f^./fir.  extrs. defiputt, §.  fstusiicl.ionfil.136.  volum.2. au.ttr.  iMenock. 

Jivero  exprtjfum.  extrs.  de  hered.  rjrFsicid.  Is-  confiL  i.  nu.i6t.  ^Anton.GtbritL  conf.137.  nurn. 

finl  emsncipttt.  Cod.  quisdmm.sdbon.pofieff.  Roisnd.s  Fsiletonfg.Hum.27.imo  quod  »a- 

f°Jf  gis.ncdum  illud  fftatuant  irt  rebusparti-  1} 

Vndccimo ,  quod  huiufmodi  incora-  culanbus,  fcd  ctiam  ih  pafto  de  vniuerfis 

*8  modo propofitof  nullus  aut  rariorcs futu-  bonis ,  aut  hcreditate,  raodo  cun  lueiudo 

ri  fint, qui  nobis  egcncibus  &  periclitanti-  fuffragetur,  &is aliquid  ctcipiat,  de  quo 

busfubucniant,cum  nonfacilcopesineos  tcftaripoflir.argumetO  quidedonationo 

confcrantur.de  quibusdubtreraus.anillud  omniumbonorum,modo  quardam  icler- 

compcnfaturi Gni, srg.Lcnm dttndebito.ff.  uct,ftatuuntBartoI.//.^///>«to^f mod* 

de  prebst.  ccncrptsffdt verbob/igst.n.f.Csfirenfibidem, 

*9     Duodecimo.c^  racio  naturalis  dicrct.f  nuj.AngtLnH.+.Imot.nu.d.Alexsndjm.i+.l*- 

ad  euiranda  ingracitudinis  notam  eflefar-  fon nu.16.Zsftmnu.s4.  Alcist.uHm.t3.Alberic: 

cicda  bcneficiaautofTicia,quibusquisnos  Lfm.C.depscl.Dectmtbid.nu.32.Burfstusnum. , 

cft  profc quutus, Lfedetfi.  %.confuluit. JJ.de pt~  23. confil.136.  Did*c.Cou*rt. hbr.v*r. refolut.j. 

iU.bered.  quam  facultatcm  aur crri  morien-  C.12.HH.3.  Cr*uet.conf.222.nu.3.  Tntjiur.  dectf. 

tirancdurumcft,  22s.nu.i.e^t2  Echitc  traditionon  iropro- 

io    Dccimotcrtio.quod^.^r.ffiliidcbcstc  bandavideatur.  f  Ita  fane  aflcntiri  iildem  14 

illa ,  quar  pieratis  ergo  a  parencibus  etiara  n on  poflum, dum  hanc  iptam  dii p oncndi 

voco  concepra  lonticxp\icztcic.lieet.extr.de  faculutcm  ad  tam  cxiguam  rummam  re- 

voto&votircd.tctoho  magisigitur.fi  quiu  ducanr,vtnon  lblum  duo  rail'ia  florcnoru 

folemni  voluntare coprehenraro  fir,  curo ,  intcr  nobiles ,  de  qua  Romanus  conj'26.  in 

qui rummasdeitituuntpreces.omni  com-  princ.ScdSocinuiiuTiiotconfiLt42:num.2o: 

modo,quodabeo  profedumfit.fintindi.  04r./.putactrigtnta  quiriquc  ducatoS  luf- 

gt\Ufip*treni.ff.§.awd ergo.Jf.*d SC.  T rtbtft.  flccre.  Alcxandcr autetn cenfil.fo.  numtr.3: 

imoiubcantur  iub  pcena  anathematis  cx-  '  ho  f.  fcxa^^^a  Ubras,  &  Angelus  con^ 

n  4 
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ftl.$.intip.Anfatsu%fcx*Qt\t%s  qu.r  adquah-  gnitateexcellenribus  virisvixmodicadici 
titatcm  fupra  di&am  nullo  modo  accc-  poifit,  d.Ufedft  fufctperit  j2.%  /  ffdeiud.Scd 
dit(cum7.1ibr2fccundumvulgarem  mo-  ficertiquid  ftatucndumeflctsarbitrarerid 
dum  loqucndi  apud  Vcnetos  cohlrituant  pociusexquoca  hcreditatis, aUt  bonorura 
coramuniter  vnum aurcuJQuid  enim  hos  parcefacicndum,  quam  cx  cerco fundo,ac- 
interpretcs^qui  ta^nguftisfinibusteftandi  dibus,  petunia.  f  Exiftiroat  Clarus  tn  trs.  19 
racultatcmcircumlcnbunt,facere  cohfti-  che.de  donst.qusffiQ.nu.i.  minusquamvi- 
aj  tuam,£quodputentimperatoremf  lcgcs  cefimampartemhdefle  ipti.de  duo  teftc- 
Vcrbis^ropofuiiTc,/.i.C.*0«w»**  deltgth.zui  tur,rclinquehdam,perihdcquafitalispars  ■ 

3uodc6filio,iudicio  &confidcratc  ab  cif-  fufficcrci.  quod  ego  probahdum  non  pu- 
empromuIgatumeft,idtamindignis,&a  to,  quod,  vcdix^idcxcircumftantnspcn- 
fcntcntiaillorurh adeo  alienis  commentis  dcat, &  h 2 c  fumma  rion  intelligatur  con- 
x 6  eludi  p a ci a t u r. f  Qui d enim quatfo  1  n t c r td,  ueni6s,vt voluntati & dignitati sllius.a quo 
quod non  (ir,auc parum eft ,  difti  ng<h  m  us ,  bcneticium  accepimus , Videacur elfe con- 
*  ifiio.ff.de rcfitt.intntegr.  vbi  glofl".  &  Dofto-  lultumv  Et  fanc  dpronuntiandum  docer- 
res facta collati onc  cum /. tninorib.ff.de mi-  ta fumma fic,cur non  pOtiUS  quartamf  bo-  ja 
nsr.in integr.reft.  <yu\c%c  cauctur.minori-  norumparrc,  vtin  l.Falcidia./.  i.ff.sdl.Fsl- 
bus^fialiquidamifetintlubrico  xtatis,  fub-  iid.  Trcbcllian.SC.  %fedquis.  lnft.de/fdeitS- 
Ueniendum.  Atqui  hoc  Vcrbum  ,aliquid,  mtfft/ered.lcgitimz.  %.fin.Jnft.dcincff.teftsm. 
ad  modica  non  perrihere  conftatrvi  tfho.  qux  dcbetu  r  arrogato,  /  srrogsisr.ffde  sd- 
Idem  cy\otyco\\%\)pGtcbcxc.mstortbm>ex-  ppt.^xotut.fin.Cod.vndcvir.zutG  quisvltra 
trs.de prubeud.  Ues  bonsfideff.de  tontrsh.emi.  trcs  hbcros  habcat,quantum  vni  cxlibcris 
i.2.ff.quodcumeoqut  tnslt.pot.  cst,  vbi  paria  relinqUerc  tcnctur ,  vc  fcilicet  connumc- 
efie  conftitUuntur»  non  elici  nfti  tuturn  he-  rata  (ua  perfona  lllis  exzquetur.  suthent.fi 
rcdem,Vel  ex  mihima  parte  inftitutum  cf-  qusmulierJC.dcfscrofshcl.EccitfiSi  enim  1  m  - 
fc.cspMcet.extrs.deprobst.tnvtrb.nu/U&mi-  peratorcs,  qui  hinc  VitricMndc  noucrcx 
uims.  luftiu  dcfideicothm. hered.  %fedquU.  o  b  blanditias  &  dc 1 1  ni m e n  ta  ,  quibus  parcH- 
'  nutlutnvcl  mimmum,i/«w Infht. tdLFslcid.  tura  ahimi  corrumpi  &  alibetis  aliehad 
tnprtnc. in vert pronuUosutmodico. Lfinstm.  folent,  lempcr fufpecla habuetunr, illts  t a- 
%.MsrceHm.ff.delcgst.2.iteml.prttisrerum.ff.  tum relinqui  pcrmifcrunt,  nc  tcftandi  fa- 
wdtfgemFsicidc.i2.ierrui4squsft.2>c.ceierum:  cutcatem  illiberaliccr  reftringercht,/./*- 
txtrs.  dedotut.  in  quibus  rcs»  quae  non  adco  mihs.Lhscedtclslt.  C.  defeeund.  nuptiis.  quarc 
magnimomenti  funt>pro  nullis  repucan-  illudnonadmittcuQUS.inipfisparcntibus, 
tur.idcoq;  ahcnati  &:  donari fine  folcmni-  autahis,  qui  cx  libctalitate  iUa  perichtcn- 
tatepotTunci  tur.  Commcndac  hanc  noftram  traditio- 

27  Hisacccdit,fquodmodicum  quide(Tc,  nero.f  quod  cum  huicparcnti  parsahqua  |t 
aut  contra,  non  exquantitate  Iblum,  fcd  rclinqutndafit,dcquatcftari  porijt,  quod 
comparationeperlonarum  & aliarumcir-  hzc  vet  ba  ys/tqus psrs, dc  quarta,  aut  quz 
cumftantiarum  debeat  conftitui ,  /.  $2.fed  cam  cxcedat,  legitima  Icilicet  alias  intel- 
ttfi.ff.de tud.§. .  .vbi  auri  velargetipondo  re  ligatur,i/f  £  GtUtte.  §.  tn  cmntbus ,  in  vcrba 
lidaclarilfimts Virisappcllantutmodicafi-  hcc  i  m  bmntbu*  h'u  ftectebmittud fcrusndum 
dcicommifia.  eH.vtfilim  duntsxst,  quieiiin  psteftstc  ex  sli- 

it     Qua de cauiTa longe aliter f  rem  mode-  quspsrteftt heresinftttutm.  Nam  ftuftra  cx- 
radam  cxiltimo,  vtfciIicer,quemadmodu   hcrcdabicur  poltmortcmfuam,quod  non 
rcclc  literis  prodiderunt  Menochius  confi  efie  n cccifa r  1  o  in  eo  fih o ,  qai apud  hoftes 
iS4.m.3.CsgnsLd.l.£n.C.dcpsc7isin.»42.Pur-  eft,  fiibi  dcccdat,  &  in  ncpotc  certe  &c 
pUr.ntt.2s.  BsUgnct.n.rjt.  tirsquc/lmdumpoH   pronepotc ,  quorum  fi  Jiberi  hcrcdes  in- 
jingelumyIsfiaemyCsftrenfemrCPrneumy4btils  ftitoantur,  inftitUtiOnem  nunqUam  cxi- 
telstss,  xxztksti.fi vnqusm  C.dereusesnddo.  gemus.quia  poiTunt  przccnn.  Qur  au- 
nst.n.  jS.  q  u£  rc ,  modici  diccnda  iic ,  vt  id   tem  illa  pars  fic »  pacec  cx  /.  6.  tum  qusri- 
fcihcet  rclinquendum  fit  arbirno  iudicu«  tur.  Codutdt  tnoffic.  teftsments.  quod  vlqUe 
Confeclarium  igituf  efttid eX certa quanti-  adeo  Verum  cft ,  vc , dum l.fi  vnqusm.  Csd. 
tatedcfiniri  rcdc non  poflc, quod  centum  de  reuicind.dsnuttoa.  cauccur,  donaCioncm 
aurci  paupcribus  magna,  imo  non  conue-   tius,  qui  o  nnia  vei  partem  ahquam  Jar- 
nicns fummai  ditiosibus    ooibus  atq»  di-  gitus  eft,  fupcrucnicatibos  libcns  poftca 

tcfcia- 
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Tit.dcPa<5Hs.l.pa£him  quoddotali.  j4j 

rcfciitdi,incerpretes  hjcc  ira  accipiant.vt  tfem  contequcnter  adducitur  adoptionis 

veldimidiam,  velad  rainus  quarram  con-  itcm  confecrationis  argunocnra,  &  id  gc- 

tincatcomplcdtatur.^j^#r/*/.7///-<. §.f«»-  nus fiiniliafacileeuinccreporfc,quod calia 

fe.rator.ff.dt/cgat.  2. Franctfc.Curtttts  lonftl.  i.  pacta.libcram  teftandi  facultatcm  impc- 

<to/um.6. Tiraqur/Lin  d.Ltn  vcrb.cmntave/ par-  dientia,  non  fint  contra  bonos  tttores, 

ttem  num.7.ty  t*.\ Qopcirea  non puto  fub-  quodque  fublata  cauiHi  effectus  quodquc 

iiftcrc conucntionem,  qua quisomnia bo-  cetfare videatur ;  nos fufccpt* dcfcnfionis 

31  Jia  cx  donatione  in  alium  tsansfcrt  laluo  loco  non  depellct,  quod  difparera  illo- 

vfufru&u.nonfolumfi  addita  (itconditio,  rurrt,qua?adfcruntur,caiiiTam  clTc  depre- 

Tt  dc  illo  in  vica  folum  difponcrc  poffit»  hendam9;  quod hicreligionis  fauor.-fquac  34 

«uocafuhuiufmodiplacica  rdpuend  j  tra-  illosmundi  illcccbrasamplius  fectari  pro- 

«idcrunc  Bartol.  confl.?6  hb.  1.  Caftrcnfconf  hibet, eap.qucruttdamydtele£i. in  o~.  X.  imhent. 

h.num  S.ltbr.2.  Purpurat.l.fin.  C  depacl.num.  f*gre(Jt.  C.  defitfofincl.  Ecc/ef.  ibi  vcto  pacria 

2f2.  Drc.  nu.?2.  Curt.us  tmatprnum.fl.  Pht/tp-  potcitas,/.^»/  inpotejlatejf.quitffamcnt.fac. 

fta  Corntui  onf.i  76  Ub  2.  tol.p'nitl>.trh.*d  A  e-  pojf.xd  non  concedat ;  imo  fi  propius  vrge- 

ttani. conjil.ff. I. b.j.ftribens  Utfj/inttts,  Fran-  rc  rcm  vclirnus,  talc incotnmodum  rctor- 

ttjc.s  Ripahb.j.re/bonfitj  nu.j.  Scd  cuamfi  midandumnonfit.cum  fccundumlcgcm 

tmphcucrvfuscrueruf  tic  rcferuatu>,  vtvi-  anaturadatam  fille  prior  ab  hac  vita  mi-  3$ 

aecttciciuire  Caictenfii  d.confi/io,  &r  mul-  gret,  quietiam prior  adfpiccrc  luccm  coc- 

t  uir  r<  laii,  vt  tffjs  rtfrtDidarasnbr  f.*vt-  perit,it«Vi  filium  cxordine  naturarprarce- 

r/tr.rojlL'?  tom.2.c.tp.i2  «*;/;./.  quamuis  hoc  dat  p^icrj.nttmetfi  t^.Jf.  de  ho/fc.ttflamenJ. 

tia  lm  «xituc, fi  L*gc  donationis  comprr-  quidnos.if./.quoddeparitor.i6.ff.derth.dubiit^ 

bcnfij  a  ut,vt  dc  fructibus  in  vira  &:  poft  qui.licctaJiqttaridoiurbcu  r,  tamcn  quod 

rriorrcm  libcrc dilponcrc polftt,  malc  mco  rariusaccidir,  moucrc  lcg  flatorcs  non  fo- 

iiKliCiocontrartum  lf,atm>nr  B \no\. confil.  \ciJ.iurtt.ffde  lcgtt-. s^uz  allegatio  ma'on  au- 

y6.^>fUtat.Lfintt/.  C.dcpael.numJ*.  iatob.de  ctoritatcmtctur , (i  conlidcremus  illi,qui 

$.Georgtunu.?t>.\^fret;n.conf)+.co!um.j.  idem  cooptatiortisturealreri  tiliusctTc  cceriit,li- 

U,irtol.tn  1 6j.(ltpuUtio  hoc  modo.\^d/'xander  befumclfevcimploretauxlium  mag-ftra- 

tbidem.nu.  it,  l-fon.  nu.  to.  Didac.  Cou.vr.  va-  tus.quo  ab  huiufmodi  poceftatc,  fi  ic  dcce- 

v\rt.\r.rtfolut./b.}.cap.t2.nu.i.ey j.Crauetr.  prum  cflc  amroaduettct.libcrati  polTir./. 

tt  irf.222.  >JM:ncch.tu  ApsJ/tSu  ai  Dtx  tn  did  l.  qttafttum  jf.de  adopt.  ejr  ibtdtmg/offa  &  Dvilf- 

Jin%l.nu.32.pofiCurti'tni,PirifiHm,Rittt>umey  res.  CiUccm  tcnio  loco  fixam  non  lta  fa- 

altosab  tto/lcgttos.  N-im,  vtornittam  ratio-  cilcfuentluftuhirc,  fi  lcgcs  &  au&oriraccs 

TicsCaftceniis/W-«»,««wcr./tf.cuifubfcri.  adducl.tomncm  tcltandifacultatemf  mri  3* 

but\:  Deciub«*w.i^.Cuftius,IJurpuratus,  c^udi accepto fcrtent. 
lociV  delignatis.hunc  non  vidcri  potcfta-      Si  enim  hiftoriarum  rronUmenta  ver- 

tctntcft.indi  habcc, quod c«.a  fru^tuset-  farc vclimus.^conftabit^ncdum  apud  Hc  \7 

iam  a t«pellauonc  b unorum futurorum  co-  bratos id  apparcrc  in  Ifaaci ,  I acobi  &  filio- 

tincan;ur,Stafanefi  ampleflcnda  ciTet  in-  rum  eius,»ltimas  voluntatcs  vimiuamob- 

«rpreratio  Iafonis  flc  Couarr.qui  putant,  tinuiirc,fedctiaral\om*  longo  tempore 

adu:  tandx  rci  ergo  fruftus  p;rceptos  ap-  ante  lcgcs  X  r  I.  rabularurri,duraProcum 

pcllatione  bonorum  futurorum  non  in-  Albxrcgecn  faumitori  rcgnum  vetultunl 

telhgi  S  mhilo  roagis  talis  donatio  valerct :  Syluiat  gcntis legaiTc  litctai  um  monumcn- 

quodnon  vtdcatur  idonca  quantitas,qu£  tisprodiditLiuius:  uem  Aruntem  Dama* 

ad  tcftandum  fufriciar,  non  lolum  fivfof-  rathiCorinthii  filiumtn  nullambonorum 

^ruc^usalimentisnon  refpondcar,  quoca-  fortemnatum  commemorar.quod  pates, 

fu  neBartolus  quidcra, Iafon.Didacus,  eiusimmcmorintcftando,dccciTiiIc(.Au- 

Cowatr.  &  alti  dubirauerunc,  fcd  fi  ciiam  clordcirtdceftliocratesin^^inetico,lc- 

onera  alimentorum  cxccdat,  nifi  adillam  gcm,  quar  teftamcntis  IiifFragctur,Grzcis 

fummamadfurgcrct,qua?  quarta:  portio-  magnoi>erepf«batam,eiafquemaximurri 

ncmciriceic  p*\kt.Mrg./.Pjp/n  J?*detno/fic.  argumciutnpia:bercpotUifrc,c^  cum  ina- 
t*fl*mtnt.§.iguur.  Htsigitui  ltaconftitutis,  lttsfeb9dnTcnn3t,inhoc  omncs  cofcntiat. 
fiucpaciuiii  dc  aiquah  fuccclfionc  princi-  C6fitmathocipfumrationes,q  aCcfiand 
pale.ilucacccironum  proponamus.ccila-  comment./Jr^.f.M»i.cxCicerone/i/f.jf.  di 
biidirfieuUaspriorilocomota  f  C^uodau-  /fw/).adfcrunr—  ffj  hitc  vcrba: Quontamhxc 
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vexJnquitinbHmana&JccLrata  ducttur  eo-  orifcx  cauifa  pcft  raortem,  cum  dc  fer-  4* 

rum^qut negtnt ferecufat t ,quc mtnm  tpftsmor-  uando  iudicio  St  vocc,  quam  extrcmum 

tuit  ttrrarumomnium  dtfUgratio  confejuttur\  iam  (pirirum  fortailc  poficurus  ,  parens  s 

quod  vulgtrt  quidam  verfu  Craco  pronunti-  reddidit/quodncipfe  Vafquiusdifatetur. , 

art  foltt ,  ccrtc  vtrum  efiettam  iit,  am  aUqitan-  dum  ius  naturaie  a  iure  gen  ri  um  &  ciuil  i 

iofuturi  fint>  effe  propter  ipfos  xonfultndnm.  diftinguit,  hanc  ipfam  pietatis  caufiarti  , 

£x  hac  animorum  affc&ione  tcftamema  quaparcntts^cornple&i  dcbcmus.in  pri  - 

commendationefq-jc  morientium  natar  mo  gradu  naruralis  obligationis  confti  - 

funr.ldquecuincunrrarioncs,quzaDida-  tuit,  tndttlo  §. primo.de futctff. '  frogrtff  n*  t- 

co CouarruUias  Viro  furhi  ingcnn  acmul-  mtr.j.irtHLdepoteftat.teftaSor.Inftif.deitg.F:  t~ 

ta:lcclioni$,variarumrelolutionum  Lbr.j.  ftjCs* -»  toB,vbiBaUmtnuut4m.7.Aldobrari  d. 

up  o . num.y.  add uct x  lun t,  quod  Cum  mh.l  num.  S.  /. in  teftament.ff.de  regui  rur.  1. 2.  Co  i. 

3*  lam  narurale  fir,f  quara  voluntatero  do-  d>  facrofanQis EtcUf.cop.cumdtttclus.extrj.,  ie 

rrmi,volcncisrcm  fuam  inalium  transfcr-  donai. 

re, ratam  feruari,  %.per  tradttionem.  bftn.de      Au&oriras  tfidori  ift.  1.  etp.fintd.  han  c 

rer.diuif.&adqutfearjomin.  itcm  §.ft*guto-  fcntcntiaro  quoque  in  tuto  non  rolloc:  t- 

r«w.^.///.ab(urdumintcliigatur,imo  ic  bir,  dum  legitimas  hereditates  effc  iw  is 

inhuinanum.i'/ VtgUtu in%.fti pradtcia.tn-  Quiririum,  quod  propric  Romanorui  n 

[ttt.dt tcftxmen:.nu.7.dcpradicat :illam  facul  fir.pronuntiat. Nam  polTcm  mutuan  noi  1- 

tatcmmvltimo,  hi  quod  nunquam  rcdit  n»hil  prarfidiia  refponfione  Viglu  dtclo  $. 

arbitr iu,dcnegarc.  Con tra Li.C.defacroftn-  fed pradttia.  Inftitut. de  ttflameniis.  illaro ,  »c 

iiuEuUf[ftduobtt4%.tdcmreftondtt.f[profo.  hominis  (olutioris  diligentiz,  *£  non  ;  i- 

tfPtCr  Inftttnt.de/tg.  AEitaJentiacantaatoll.  co  magnz  cruditionis,  vno  vcrbo  obi  s- 

item,  quodd^portatus,  v/  rtcle  animadner-  rentist  (cd  quia  id  mihi  faceie  rcligiocl  t, 

i;/£*rM.W,quibcncficiorum,quziurc  ci-  idcirco,  quod  dirfkulratis  indc  impend  c- 

uili  compctunt.  capax  non  cft.icd  folum,  re  polfit,  longc  alitcr  dilcutiendum  put  0, 

quzex  communi  iurcgentium  dcfcrun-  vc|  conftituam  illam  de  iure  Roman  5  4) 

39  tur,f  umchnonprohibcturex  tcftamcn-  rutuioqui.quod hberos  foltim  de  turcf  ta- 
co  militis  acquirert.  /.  neque.de  ieftamtntis  xnx  potcttatis.vt  fuosadmittcbat.§  prn  no. 
miLtis.tttmLmilitts.Cod.eodemtituL  Dcm-  (jftqutnt.  emancipatos  plane  repeilcb  at, 
dc,  vc  concrouerfum  c(Te  conftituaro ,  an  §  9.  emamtipati.  eoiem  titul.  item,  quar  1  ha- 

40  libcta  tedandi  faculcas  f  fit  iuris  natUra-  lculispotius,quamfceminis  indulgcba  t,§. 
iis,ita(ane  dubitari  non  porcft,  quin  ei-  ittmvetuftnt,  donec  lulfinianus  fublat  a  o- 
dem  iuri  accepto  fe.endum  fit,  vtparen-  mnid:rTercntia,fo!amnaturxcaulTarn  noo 
tes  dic>o  audicntes  firaus./  vtUtti.ff.de iu-  lcgis notintueri  voluir,  7{oueU. nS  §.p.  'i»>o. 
Jltt.  &  tur.  Nam ,  vc  prart  larc  de  hac  difTc-  authtniu.  infu  cffione.  Cod.  de  /uis  tjr  U^ium. 
ric  Ariftotelcs £/£/<*/'**»  Ubro  S.ctpit.vltim.  hered. 

hisfecundum  Dcos  proximus  honor  dc-      Porro  noeft,  quod  in  propungnntidne 

betUr, ira, vc  nunquim arquum  reddi  po(-  fentcnti*,  dc  q«a  agitur,  rcfcirmidern  us 

fic,&adeo»vtcxe«us  (cntcntiapatriliccai  ilia,quzde  teftandi  licentiaSoIonisf  i'c-  44 

abdicare  filium ,  hho  autcm  mcmoria  lu-  geimtiofac^aexPiutarchoattuIimuSjpcr- 

cisacccptx  cdu.ano ,  difciplma,  maicftas  indc  quafi  antc  promulgationcm  ab  co- 

patria, dc  quibus  Valcrius  in  titul.  ie Ttft*.  dem  taaam  talis  au6toricas  fton  fuiircic . 

mentisreftiftttyid  Vc  raciat,  non  conccdanr  Nam  noS  id  planc  ncgamus ,  cum  antca 

pronuntiationis  fuar  przterea,  quz  com-  oftenfum  fic»  id  6c  Romz  fadum ,  &  i  n 

mcmorara  (unt,  rationcm  illain  reddcns*  Demararho  Corinthio ,  qui  6c  iple  Grz*- 

4'  quod  aftcctus  naturz,f  quo  parentes  im-  cuserat,cUm  prziudicio  pofthumi  iu(ce- 

buti  funt, non  faciie  permilTurus  ii  t ,  vt  illa  p t u m ,  &  multis retro feculisa  Solone cnu- 

potcftateabutantun  £t  fi  illudaliquaudo  mcraridisidapudtudzosobtinu:fTe,&ve- 

fi ac ,  multo  clementius  leges  noftiz  cum  nfimilccft ,qubd  «pudomnes  in  v(u  fue- 

progenic,quam  ipfc  Philofophus.aguni*  rit*  cum  naruralis  racio  dj&cc  bencficia 

vc  inofliciofi  querclam  ip(i  mdulgcmc,  paribus  beneficiis farcire,  l.fedetft.$.c»n- 

HtMiuLfftdt  inoffic.trfttment.  Quz  igttur?  fuinih  ff.  ie  pttttione  hertiitattt,  Ciccto  ad 

pictaspatcntibusafliusdcbctur,ilia  mfti-  Hecennium,dum  iuftuiam  diuidic  ihna- 

curam, 
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Wrira, lejenb,  eontu«udittciw,paaum,  rcpugnet,  diximus.    Nann  V'r  omittam 

pat  &  iudicaturn,  fic  rurfus  ip(as  naturx  illam f  teftahdiratfonem,quar  ommabo  4* 

partcs  in  caufla  iuftitiz  vcrfari  derhon-  ria  fuli  mobilia,  adiionem  in  alium  trarif- 

ftrat ,  in  relrgione,  pictare,  obfctuatio-  ferrec,non  fuifle  coghiram.fcd  iure  ciui- 

lie.gratia.Vindicatione  tc  veritatc.    Por-  li  introduAam,  vtofienS,lnftitut.de'rerum 

ro  fingularum  partiuin  deflnitiones  ab  diuifio.&sdqniremd:es>mmdommim%.fi  quk 

4  J  illo  ( u biedx ,  f  facite  euincunt ,  nedum  4  non  domim*.  uf  t  mum.i*.  &Jeqmemt.  Sic  fa- 

picutiS,  fcd  tz  ribfcruantix  &  gratia?  offi-  nc  credere  non  poffum,  f  vllam  gentem  4$ 

ciaa  rtho  defiderari,  qu*  vincula,  cum  finc  tam  barbaram,  ram  ihhumanam , &  a  pic- 

naturaha,  ciiampatcrni  arbitru  conic&U-  tacis  cauiTa  alienam,  quac  donatort  omni- 

lis,/. io*qmotitm.L ti.fui.  Lfi cogitsttom. 2t.  um  bonorum  priferirium  &  fu t urorum , 

Lfilimm,  &Lf**L  Cod.fsmil.erufommd.Lqmm  vt  ipfi  intcrprctcs  loquuntur,  aUt,  quod 

fster.jf  coJem  iknL  ncdum  exprcflx  vo-  magis cflc ftatuo,  parenti , ita  omncm  difc 

luntau  dcbcntur ,  quam  tcmcrc  fubuer-  ponendi  de  rebus  fuis  facultarem  con- 

terc,eciamfi  polh*r,  non  dcbct ,  t.ptrenti-  fttinxerit,  vt  in  vlrimailia  luar  volunta- 

bm.  t. & L  omntmod».    Cod.  de  intffic.  tefis-  tis  dcclaratiofte  prcccs  ipfius  redimi  for? 

mer.to.  N6n  diflitcor  tamen.quodcuraa-  taflc  fuos,  Ecclcfix,  aut  paupcnbus  quicl 

lia  naturahsratio  filios  adhercditatempa-  per  vifcerationcin ,  aut  aiio  modo  diftri- 

rentum  voccttt.t*mr4tio.]f.de  fom.dsmms-  bui,aucfimiliar)iecatis  opcra  cXcrceri,de 

4i  tor.  iuri  eiuili  forrua  teftandi.f  de  qua  im  quibus l.Jinsi.  Cod.defstrofsni7utccUftit.item 

§.fidc*mpi*Aittm.  Imfiitut.detejtdment.ihm  /  ftncimm,todtm.  Ltdquod  fsuperibm.  t.nuSi. 

I  hte  tonfuttijfims.  C»d.  eodtm  titul.  1  tcm  de-  Ift  quit  td  dtttinsndtm.  Codtc.  de  Efiftopu  & 

tlnitio  quantitatis,  ad  quam  quis  rcftari  ciertc.  famults,amicis,tcmuneratioms  er- 

poflit,  curo  liberos  habcat,  itcm  alia.dc  go.quidprarft.in  poftulawis , repudiarinti 

^uibusfupra,&moxvlccriusdiflcrccur,dc-  cum  filius,  qui  otdine  genicurx  ih  regno 

beantur.  fuccefluns  crat,  adhuc  tameh  encrari  a 

A7     £t  licet  ih  pcrfona  exrraneorum  f  il-  patre  ih  ceftamchco  poffit,  csfu.ltcet.  dt 

]a  nathralis  obligatio  non  contincat  u-  ^^w//>^w//*/f^VtVotumpatcrnum 

lem  crfw-ctum,  aut  aetiohcm,  aut  cffica^  cum  magno  iumto  im|>leat,  vbi  Panor- 

cem  etiaro  exceptionem  producar,  ta-  mitanusw/f/w  nocat,idJocurhhabcre,et- 

thcn  id  impetrat  non  folum,  fiindoha-  iamfi  mandatum  non  fufccpifict,  Ac- 

tionc  hocconuenit.v//  tegem.  Codic.  dtdo-  ccdtt, quod omnia  iuranatUralia  non  pof- 

nstio.Lfrims.&Lj.  Cod.de  dontt.fub  modo,  fe  f  in  totum  tolli  Fatearitur,  quamuis  ex  f4 

tfribidemgloffs&Dotlorcs,  led  li  munificen-  eaufla  poffinr  rccipcrc  modcrationcm  , 

ti  x  m  agnnudo  id poftulac.  Si  cni  m  alcn •  hsglaff*  in  §.Jfntt. Itiftitut.de  iur. nttur.gent. 

dus  rahs  donator  fit,  vt  notttg!offi,LfnsL  <f  ciuil.&tbidtmBtrtolm  numcr.j.Fskcr  nu- 

Codic.  de  remctnd.  donttio.  fi  bcncficium  in  mer.fecundt.  Utngtl.  numer.2.  Port.  hXmer.fi* 

quantum  faccre  poteft,  illi  dcbctur ,  /.  im-  chndo.  Btidum.  num.  vigejimo  fecundo.  Hottti. 

ier.ff.de  fe tudittt.  L dtttm. & t.incvndtmms-  mtnnin  verb.fmperfirm*. ^Mrtudin. mm± 

iione.jf.de r^«/./*r*r, fi proptcr  liberos.qui  merifecumdo-^hK  quombdc*  intclhgendurtt 

poltca  prartct  opinionem  ipfl  nafcohtur,  fitillud.copiofe  cdifleritMyafingcrusmii- 

fideniqucptoptcr  ingtatitudinem  illida-  mer.i.&  6.Wefenbec.Hum.2.yuutim num.J. 

tur  reuocacio donatiohisi  qua patrimo-  &j.  vbi  iddctlaratBorcholdus,Cuiaciusf 

hium  fuum  impetu  hberalitaus  cffudit,  Claud.Caritiuncula^Fcrraricnf  Nicaf.»»- 

cor  ihuidcbimus eidem  dohatori  de  ali-  mer.  1.  Thadd .  »ttm.  r. Lfsnguink.ff.de  regmL 

qua  parte  bonorum  fuorum  teflandi  fa-  iur.  &  ibidem  Albcric.«/w»fK/.Bartolus/j* 

Cultatcm;forte,vtremuheret  eo5,quiric-  l.ommes popmii, ;6c  aKi  qhos  fupra«*mcr  (j. 

cclTana  fuppeditarunt,  aUt  ialuti  anima:  non  diflimulamus.    Nec  mutare  quid- 

fux  confulac ;  idque  roaXimc  in  parcncc  quam  conftituo ,  f  quod  ex  Tacito  detc 
ptobandumcfleexcaufii$,quasfopraCom.  Gcrmamx  noftrx  confuetadine  tllacum 

memoraui,cdn(tituo,vt  tacite  fcilicct  id  eft,  hulla  apud  illos  teftamehta  fuifle. 

exceptum  inrclligatur,  auc  fi  diferce  pa-  Namnohpropterealequitur,orhnemvo- 

tSto,  lege,  cohfuctudine  aliter  compara-  lantatem  depccuniavtl  roobihbusdifpo- 

eumfit,obtincantilla,  quar  dc  iureteftan  rientiuirritamfuifle-,  cum  fi  hohaliud.lil- 

di hon  tolicndo,  proptcr  iu$  naturar,  quod  tc  pudoris  viaclfl  id  eos  f 
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5*  Accipio  figiturTacitumdercbusfoli.cu-  atti ebcodim at/rgati, qaod proprium  fitprin- 
ius  veftigu  ctiamnuin  Gcldria  & nonuul-  cipiumdon.uc,^.  2.  de  donat, /.7.  ff.de  do- 
hsaluspartibusfcmcl imprefla  mancrcvi-  ntt.4Utdtt.ctftgtandtJtfupfknd.ntglig.fr*- 
demus;fcuda&  idgcnus  alia  bona  imagi-  Utor.  ejribi gUjJa  & toinnes^dndreatnftxto. 
nemilliusiurisfuftincnc.  Cuius  reictiam  phiUff.F/ancus&aUtcaf.Abbote.§.frofartet 
argumcncum przberc poflunc  regna,  Du-  & tbtdcm  Francus, Lance/Ut. Ltudenf.tn ttm- 
cacus,Comicacus,BaronijB&idgcnusalia,  fUomn.iud.Ubr.i.caf.i.^.^-quaJi.so.Bartol. 
Oynaftiae,in  quibus  cumfummopcrcrci.  in  l.  frehtbcrc.  §.  pUnc.jf.  quoi  vt  aut  tUm. 
publicac  incerfic,  nc  in  minutas  par;cs  vj-  Non  cft  quod  crucem,  quam  hoc  roodo 
rcsprouinaaEcarpantur>quoddificctama-  nos  fuftuliflc  confidimus,  opera  Sc  fubfi- 
nu,  aut  difcordia  laborances,  parcs  hofti  dio  fubicc>x  rationis  refurgere  pcrflc  jpu- 
non  fa<  :ilc  clTc  poilinr,^.  tntdUUo.  txtr.de  temus :  Nam  liccc  certa  lubtiliuus  ipc- 
iureiurand.  vbicanontfia,RoUndut a VaBe  con-  cienonnullis  prima  rronrc  imponere  pof- 
ftl.t.nu.top.volum.2. Peregrin.dc iare fifctylsbr.  fit,  tamcn  li  mentisaciem  nonnihil  intcn- 
i.iit»l.S.n»mcr.74.C*fit.dttifPcdcmont.ij?.  damus,non  idcmconfcquctur.  Nam,vc 
Rofemhal in  fus  fynoffifeud.  cap. $.  ctnt/uf  tt,  rccCc  f  animaducrtic  V»glius  ditl.  §.fed fi  J4 
num.t. caf.fr4tterctydefrohb.feud. alicntt.fer  fradiCla.num.il.  & ante illum  Iafon  in addtt. 
Freder.  vbtglaffa  ejr  Feudtji*  Couarr.  prsttit.  adChrtfiofh.  Port.  numer.14.  non  ipfa  dona- 
quafi.^.ntt.  1. Gutl. Benedtd.m  caf. Rtynutius.  tio> icd  exfcquutio  illius  dirTertur  in  tem- 
tn  vcrb.  ejr  vxorem  nomtne  \^idelaftam.in  7.  pus,  quod  poft  mortem  ccdit,*T£««.§.Zf- 
decifnumer.}ifi.extr;dcte/iam.Baidusinfrc*-  gatnm.  infiitut.  de  Ugat.  quo  cauetur,  lcga- 
mtofiud.ou.sj.lt/onnum.77.Prafof num.  2  4.  rum  ellcdonacioncm  a  dcfuncto  rchcram, 
Liudtnf.ctf.t.num si-^Mynfing  objeruat.pp.  &abhcrcdcprxftandam.  Hicacccditre- 
te/ttur.fi.num.2.  Caf.ltutfXir*.  dtvoteeyveti  gula,qua  comprehcnditur.non  vitiarifti- 
rtutm:.  vbtgLJfs c"DiL?3rtstTiraquetl.intr*-  pulationcm, fiuc  quem  aiiuraaccum, hccc 
tiat. dcfnmojtn.  7K.tjiio.4  num.22.  quod,  vt  incidcritin cafum, a quo  incoarc  non  pof- 
Luca  caf.  11.qnafi.2xif.fi «,omnc  rcgnum  C\t,l.ftnuttim.%.i.ff.deverbt>r.obUgatio^  Qup 
inlediuifumfacile  in  foIitudinem,aut  va-  fundamento  iacto,  non  eft  quodadmo- 
ftitarem  conuertatur,/.;.  %.  dtindcff.de  0-  tisdi&xLquodffonJ*.  Cod.dc donai.antcnupu 

53  ng.  iur.  -j-Tamcn horum  potcftas  in  icftan-  ejr L  tum.  §.t.ff.dt  iurtfdttf.omn.iudic. mac  hi 
do  nonitacircumfcribitur,quinhbcrurn  nis,illudconuclli  poflearburcrour.  fEc-  jf 
ilUs  fit  non  folum  aliis  filiis  cantum  rclin-  enim  dottztio i.quod ffonfe,  proprcrca  no 
quere,auteabonaafljgnare,qux  iatis  finc  fubiiliic,  quod  Jcgisaucloritas  talcm  do- 
ad honcftam  vicam duccndaro,habica  per-  nacioncm incer coniugatos inrirmaric,/. 2. 
lonarum  Sc  facultatum  ratione,  Hofitenjis  Jf.dc  dona/.inter  vtrum  rj-  vxor.  l.non  dubi- 
C> Io*nnts<^dndre*iPanormit.num.t$.m  c*p.  nm. Cod.de iegtt.  luc  comra  lcgis  auttoriias 
ticet.  de  *>oto  rjr  voti  rcdcmt.  idem  Panormit.  fuffragatur, /./.  Cod.  de  fatrojsnfl.  Ecclef.  i.  0- 
confti  7j.frimo  vidtndum eit, in  vltimo  dubio,  tnni  modo.  Cod.  dt  tnojjic.  ttjlsment.  I.  tum.  6t. 
infint. Bs/dusini.sLmcntt. Cod, <U ncgot.geji.  ff.de mri/dtilione onmtum  tudtcum,  quamuis 
num.j.foUCynum  CuidoPafadcctf.467.num.  pnma  facic  vrgcre  vidcatur,  caroen  fi  ac- 
t.idcmGuuU Pafadecsf4t7'mtm.2.Cardinal  curatius  cxcutiatur  nullam  antnitatcra 
incaf.fervenerabiUm.%.quodautem.column.  cum  propofita  quzllionc  habere  dcprc- 
sp.  verftc.fofirema  ad etndem  materiam,extr.  hendecur.  Naro  non  tra&actir de  re,qux 
quifiUi  fmt  Ugitimi.  Socinm  confU.  407.  facli  momento  explicari  poillc;  vt  donatio,  vcl 
narrationem ,  coium. *  Ubr.j.  Phiiiff.  Francm  tranllatio dominii, /. finai.ff.de tandstion.tn* 
ittruhr.de  tefiament.itbr.  6.  latob.  deS.Georgta  fttt.  vbt gioffs, Bartolut tn  frtnctf.  Cajircnf  nu- 
mLcum  *miqmartbmtm$  au*fi.  Cod.de  tur.  mer.p.tjf  au\  fcd  quz  tra&um  habct.&iu- 
deltbcr.  Tiraque8mtqai  hos  dsil.  d.cii  ordincm  cxpofcit,  in  qua  tarocn ,  fi 

qu*ft.4-**m.)s- iemr.frimogtnit.  icd  ctiatn  limpliciter  commifla  res  cflct,  f  fcmel  ^ 
iihs,  qui  talr  neceflitudme  dcuincti  non  manumadroouiflefufficit,vcmortuoma- 
func ;  Innacemim  in  caf.  mitBedo.  dc  iuretu-  dantc,  aut  aha  ratione  finita  eius  potcfta- 
rand.  Panarmiubidem.nu.7.  Cardinamincaf.  cc vltcnusexplicart poffit,/. &quia.ff.deiu- 
quifcudumdar.foff.numer.17.  CUudtm  deSei.  rtfdi&ioncommumiudic.  vbtgioffa,in  vcrb.an. 
Jeltbtdtm^mfrintif.  Hcnriem  aRtfentht/in  tequam.  Bt/dus  num  t.%^Anget.numj.Barto/. 
fua ffnoffftud*Lcaf.s.toutiufion.  12.  num.j.  &  l.more.  codcm  tttal.num.}.tjr  tp.  CJirmJ.num. 

to.AU- 
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Tit  de  Pa&is,  L  pa&uni  quod  dotali.  540; 

/».  Aiextnd.  nm.ji.  Sccui.nu.74.  uftn  nu.  ie.  cr  m i n ui  auc  rcft ri ngi  poffi  t :  q u od  aucem  i n 

feq. Dtdmnu.13. Zsfim nu. 57. drfq.  vtetistm  folidum coIJ  1  poflic  ex caufla pa<£ti, auc  al ia 

dtcUr4ntd.LT4.tum.  §.i.Btnot  tnprincif.Ce-  fimili, id  eft  quod  negamus.  Nam  codera 

Jlrenfnuj. Ufitetemm.n» Dtctmnw.+f.&tlti.  etia  m  loci tatencur  Aluaro«s,Ifernia,Prav 

Non negabimus tamcn,in cobencflcium  pofitus,  AhHiftus ,  Balzaranus &  ahi.quos 

J7  legisf  ver(ari,quddfiquisexparre, vclccr-  iupra mu.ttj.4rg.fi. rcthli.confuetudinem, 

ta  re heres  inftitutas  Gc ,  is  incClIigacUr  ex  qux  id  in  omhibus  bonis  introducac,  nc- 

omnibusbomsinftitUtUS  cttcj.iw  nofrum.  dtim  duram,  fed  nulhus  moisenct  cffc. 

f.deregul.iur.l.i.  §.4.$  exfuude.ff.de  hereel  Accedic,  qttod  looga  iu  diftcrcmia-hrucr  <>} 

tafiit.  L ex fecle.ff.eedtm  titui.  &  quod  cum  pacVa,quibus  hereditaci  altcufus  rcnuncia- 

ipfa  nacura  liberos  ad  lucceffioaerh  v  o  ca-  tur, e.  ou4mumdef4£fiet in  6.  glojft  DeGeres, 

tctj.enmr4tse.jf.de bon.  dtmnts.  7(emk\  t.  im  nemist4ttm  Dideesm  Ceujtrruniwe  t$r  Vtfauiut, 

frinetp.  verf.frimum.  8c  quodammodo  et-  & quaquisobligecuradrelinquendam  hc- 

iam'propinquos//f"»  C.querum bontrum frt.  rcdi catcm .cum  hoc  aduerfus  mores  bonos 

ctf.  tutntsurtie.  dtfttnd.  s.  vbt giejft  &  Domi-  fir.  /.  fs.ftifuUrie  hec  medo tonctft4.fde  vtr* 

miem^  6i  alia  nacurc  lex  deceroerer,  vni-  ber.obhgts.  Quod  u  quis,vt  Decius  facic  /. 

cuique incegrum  elTc debcre de  re  faa  d  1  f-  fe&um  quuddettf, num. ie. bbc  non  cam  ad 

ponerc.  §./>fr  iradttiontm.  Injfit.  dt  rcr.  diuif  rcnunciationem  hercditatis ,  cuius  fpcs 

y s  &  tdjuir.  t4r.  dem.  f  Lcx  au&orkatem  (u-  ipfis  incum bcba t ,  perrinere  concendac , 

am  iiucrpofuenc  hanc pugnam  dtrimen-  quarh  ad  muhiendam  cautfam  fucccffio- 

to.fcc certo  fcedcrc  conctliando ,  dul.  I.  vri  nis  Iiberorum  prioris macrimonii,non  ad- 

uuifque kgeJJis.Jf.dt  verber .fsgnif.  &lf4renri-  m od um  1  u dia b o r ,  fi  conccfieric  calem  co- 

bus.t.emrumedo. c.dttnoffic. tejftmtnt.  vc  fat-  uctuionem  cx  quada  rcrum  m.xcura  con- 

tem  de  ccrta  porcienc  ceftandt  ius  eiTcc.  fiftere:  heque  racUlracera  ccftandi  in  to* 

59  Illad  fa n  e  f  nefcio  ridiculum  pocius ,  an  tum  au fcr re. 

impiurft  ccnferi  debeac,  quod  ab  eodcm       Dccii  argumcnra  quinco  &;  fcxto  locof  64 

Vzic{\i\od.§.2.dejuccrjf.progrrfcx  Mamho  mora.ncganus  talc  pa&urn  contra  bonos 

adfcrtur,  antc  tacobi  Pacriarcbar  tempora  mores  cife  ,quzcum  curpicudine  coniun- 

mUlta  fccula  exccflifle,  imo  infinita,  U  ctannt,  quodque  bonos  morcs  boni  auc 

quodmundos  vc  aucrnus,  ncquc  principi-  maliconfttcuendifinc  ex  iudtcio  ciuicaCis, 

tamhabuilTcCjnequefinemrecipertpouic,  de  cUiusmoribusagacUriadmiccere  nulia 

cum  au&oricace  (acra;  fcripcurz,  vt  Gtne-  racionepo(rurh,cummulci(incl6ci,vbi)BC- 

4o ftoi  frtmu\  cale  commcntum  obteratur. f  iam flagtcia  ferro  vel Vicimo  tupplicio  vin- 

Sed  cur  non  potius  Ariftotclero  addutic,  dicandaihuaferunc,fvc  ihfirafilia,  inqua  6$ 

3\\\l:b.S.Phjficor.c.i.2.inltb.decael.i.deeriu  occidcrc cxtrancos,  bc  ilhs  Vcfct  ncfasmi- 

•interitu.sz  Metefhyfc\\x\7exctTMZ\l  per-  nime  duci  cur,  vc  oftendicOforius  hsjler.de 

4i  cinaciterdcfcndic.Ceceruf  cfi  ab  illodif^  reh.mdiexlsbr.i.  iccmdum  liberumtpfiseft 

fenfermc  ccceri  Philofophi ,  Anaxagoras,  mulcas  vxorcs  habere  concra  capit  g*udc~ 

EmpedocIcs,ZoroaftrcS,Demdcr.Pythi-  mm.txtrt.dtdiuert.  quz,vc idcm  Oforius  U- 

go r.is,  Placo 6c pluresalii,quos  rcferuc  Co-  bre >.  dc  Nat  (ingeniibos  metnorix  p rodi  - 

nim b ;  icenfcs  tn cxpttntt.d.ctp.i.  fU4fl.j.  t$  dlt ,  vna  cum  marito  in  rogUttt  irrUere  & 

Ut.  tbtdcm.  qutfl.  s.  &  Sacra  fcn ptu ra,  vt  dt-  fc fc  co n cre m  1  nd a s  o  ric t r c  dc b e n t ,  a uc 

e7um  esl,  co n t rar i  a  prdrfus  eUincac ,  idq h*  c u m  promifcuo  concubicu  v  c u  n t ur,&  n 0 n 

defetidanC  infinict  Dodtorcs  £cclefiafttci  hbcros, fed  (brOris  prolcs  IieredcsinftitU- 

ab  Clidcth  Commbr;€cnfibus  rclaci  dicl.  unc,vcinCalecucicn(jregno,quadcrcidc  . 

qutf.i.  trt. ).  6t (actum  concilium LaCera-  O fori us Itbr. 2. de  rtbusindtcu.Ccuum  Chiih 

ncnfcff.  S.  fub Leohe decitho  habicuth  cft  id,qu od  malum fir, ex  praua  confuCrii- 

rcfelli  talia commcnta iubeac,  hoh foUeri :  dine loci  bon uro  reddi  hon  \>ottc,ctp.mtl4. 

alienum  a  propofico  Chriftiahi  hominis  crctp.qut  ceniemtt.  cr  ctp.frujira.difttnii.S. 

vidcrt  debet,  h  x c  dcliria  in  fulcimentun  cap.ftntl.  ex1r4.de eeh/mtudin. euf.eduUerium. 

opinionis fux in  mcdium  prOtulifie.  ihfmtf.f.  £iTc  aucccn  iliud  cohtra  bonos 

Nuncadquarcuro  argumcntura ,  cjuod  morcs,  indc  mctirt  pofCmus,  quod  thdi- 

cnlorero concraric (cbcenciaepr^bctepof  gnutllfic  ab  co,  qui  fumroum  beneficiUni 

4i  fec,f  nifi ancea monu!(Teraus,noS  no n  ne-  aucepi t ,  (upremas  dcruhdi  preCes  ita  nc- 

garcquin  ceftandi  faculcas cottfttetudine  gligijft tancuath  (ecui auc  Lbcrnni Lacinij 
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§19        Commentatii  Pctrt  Gilkcnii  ad  Lib.  1 1.  Cod. 

LvnicsXod.deLtttn.tibort.toS.nonxngcnm  $./f*«/.  infhtuer.  CciTabunt dV- 

hominisbont.cui  tale  aibitriumommno  inde&illjcabiurditttes  quacconfequi  fen- 

enpi. planc  i nhumanum  BtJ.2.ffde  mtnu-  rcnn  am  pollcnt,  u"  omncm  reftandi  fucul- 

mff.ttffnmtnt\  occupare  videatur.  tatem  aufcramus,quod  ilJaadhuc falua  fit . 

.    Hiscognius.nonerit  nobiscooflictarr-  Accedit,  quod  alienum  a  ratione  videa- 

dum  cum  obicc,  quera  fortidimum  fe  cx-  tur,quem  pofle  ridcm ,  qua  quis  temcl  fc 

citaffc  idcra  Vafquius  exiftiraat,  ohm  o-  obftrinxit.cludcte^r./^rmw/.^^iiw!/?^ 

mniacomrauniafuifTe,qurppe  quod  lcpi-  fecun.Scd  tamen  cum  tam  multa.quxro. 

da feftiuixate >  vt  Viglim  dicl. %.fei pr*diltt  gitatione  nOn  faci le  complc#i  poifimus, 

Portii  argumcnta  rcfellens  faci  t ,  cludere  dics  fuppcditct,       fidijuit  nstnri,  Cod  de 

iicerct,id  forraffe  aurCo  illofeculo  obr-  vctcr.tur.cnud.  nequc  vllo  mgcnio  aut  mc- 

rroifTe:  quod  dum  ingejiio  fuo  indulgent  tis  acumineadfequi  poflimus,/.  ft.fedde 

Poetx, cx  fao ccrebro  pctitum  finxerunt,  sUm*o.ffloctti.lfrims.Ced.commodtti.Lcon- 

aut dum  Adam  Paradifi  commodis 6c  fclt-  tncliu.ff.dertgul.iur. l.verum. § fintlff.iemU 

$6  citJtcrtueretur.f  CcrcrG  quodhocipfum  nor.tntnttgr.rtfitMend.vt  incommoda,qus 

nonconccdatlex  cx  hoc  imeff  de  iujhfrint.  inGdianuum  calliditate  mitceri  poffunr, 

quacdocemurdorniniidiftinctionemma-  vcl  fati  lege  impendent,difcutiamus,non 

nareaiuregentium,hocalio  modo  diiu-  dcbct  iniquum  ccnfcri,  fi  routata  cornf;- 

endum  exiftimamus.vt  putemustatis  cf-.  tionecau<larumfnonnihiIdee«,quod  Is  6f 

fc,quod  hominum  numero  inualcfccn-  mcl  placucrar,migremus,4fg*>» .etf.fn*'. 

te  gentes  naturalcm  tationera  fcquutar,  dtfitnii.29.  vtqui  conucntionis  fidem  vc« 

w  L  omnts  fofult.ff.  de ttg.  & fintt.  id  con-  geat|inciuiiis, ( vt  recte eloquentiz  fons  ar- 

firrnarint,libc»amqucde  re.quc  cuique  que  parcnsCicero  commcmorar,  in  ttho 

obtigilTct,  ftatucndi  facultatcm  tribuc-  quem  de  Officiis  inlcripGt)  potius  iudiiai 

rinr.  debeat.  Qu'd  cnim  fi  allidua  valctudo, 

*  7     Difficultas  tx  l. Uctt.  Coi. defeftist  \  mo-  qua  vnus  cx  h h is  c o nfl . ct c  t ur  J.prtti  r  x.  -  ij. 

tafaciicexpedietur,fi  concedaraus,pacta  ff.de vMcttt.muner.  numcruslibcrotum,q<io 

de mut ua lucccilionc  intcr militcs  ita  pro-  ytt%cm\ttlcumrst:o.§.tffdcbon.dtn:n. £<.  a- 

fcari,  vt  cum  vim  vlriroa;  voiuntatis  obti-  lienumabeoculpagrauiorisfbrrura:  con- 

tieant,  cx  poeoitenria reuocari  poffint»/.  ttz6t\imJ.iofitrbnro §.i.ff.qui fttudar.ceg. 

f  quu.tn princtp.jf.de kgit. 3. itd gloff*  in  dtcl.  furor.  /.  dmm.ff.frnfid.  netcffitas  publ>ce 

4.  Itcet.  Cod.  de  ptdis.  Btrtol.  nnm.  t.  &  6.  \^4l-  fufccpri  moncti$  J.fifittd.  20.  §.  T^trttiwff. 

btnc.  num.n  Btldm numer  +.i^4ngel.*vn.t\  fdmiterctfiund.indoUs  cgtegia  &  Ipespio- 

■Ctfirenfnu.i.  {^ftexend.num.r.&j.  /afon  nu-  motionis,  quam  maiotem  dc  fccxcitauit, 

mer.t. t^tciatm numer, t.&t^ Fnlgoftm  obfequia in parenrcm',£»« ei.  17.  %.pr*:cr- 

wum.t.  ett. Jf.de tdoptton. aut  aliar  caulfa:  &  circum- 

£xarguraentis,quibus  dihiendis ha&e-  ftantiz,qua;  fcripto  comprchcndi  j  vtih- 

hus  occupati  fuiraus,  nullura  profcdo  fc  finitc,nequcunt,eo  confilii  pacrcm  com- 

oftcrt,  quod  illam  arquitatis  fpccicm  prx  pcllant,  ecquid  illum  lihura  hllere,  an 

fc  ferat,  quam  quod  nono  loeo  propofi-  qux  rci  conueniunt  ftatuerc  diccmus?f  ~$ 

tum  cft:  maximc  fi  infcqucntium  argu-  Vnde  cum  pafta  Sc  tranfadtoncs  ad  illa, 

mcntorura  vires  in  vnum  conferanrur,c)f  dequibus  cogiratum  non  clt.minimc  rc- 

cum  Contio  in  trttclet»  depttclisy  cum  a  fe  ferantut \l.quttum tutortbw .ff. de tr*nJ*Ci . §. 

motam  quatftionem  decidit)  ftatuamus,  fnd.vbtgLfjAtnvtrbo^denno^Bmol.num.2. 

patri  nonaufcrri  hac rationearbitrium  vf-  B*td.num.i.tjr2.C*fttenfnum  t.tjrs- Ufonnu- 

quead  legitimum  modUm  de  rebus  fuis  mer.j.rfrj.CmsemejrCofatimttiv^Mc  con- 

per  legata»  fideicommifla ,  vel  inftitutio-  uentio  pignoris,  t.ebttgattone.  ff.  de  ftgnor. 

&em,in  rem  extrancorum  difponcndi,  vbtBsrtoL  nn.t.K^/Slbertc.num  1. 7{eou/*nt.m 

modo xqualitas intet  liberos  fertteturiSed  trsilst.dt f ignor.fi; undomtmbr 0,2. ptrt.prm- 

tamen  fi  rem  cx  propinquo  contcmple-  eiPstis,nnm.^.csp.ingtner*tj\vti  Dynm,Pe- 

mur,&  paulo  exadius  exarniaemus,  non  ciim &tiUt  deregul.tur.  tntS.  &  renuntiatio 

eft,  quod  fufcepta;  defenfionis  loco  nos  cafuum  fortuitorum,f  ti  gcneraliter  con-  7< 

€3  p.*Hi  patiamur.  +  Refte  atque  przclare  fa-  cepta  fit,non  obh^ctj fedfquis.i.qutfttum. 

.  c>et  parens,  fi  omnes  liberos  ex  xquo,  vt  fffquis ctution.iud } fifl .ctujf ftclu^ncnobtrm- 

iurtinianuifuadet,^#4  conjhtut.z!.  %.t.&  perantrtt. gtofc  in  verh jfauuter ,  ttemBir- 

tolm 
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Tit.de  Pa£Hsil.pa£himquoddotali.  jji 

ttlm'nuMvtrfir.'tru*rttglof/t *n hnbut.  Albcri-  m  i  i  s ab  ipfo I  u  fti  n  ia  n  o  illuftrati (entenria, 

tmtbticm num. i f.poit  Azonem, Specutatorem,  Uum*utu.fdetondtt.  & demonflr.  I gencrtti- 

Odofredtm ,  Rtchtrdum,  Ucobnm  de  R*ucnnst  ttr.%.prtmt.  Cod.dewfltt.&fubjiit.  I  tnm  *cu- 

Bulgarnm  &  dtosab tSo *Ueg*tos.B*(dn* in  vtr-  tijfmi.Cod.de/deieammifxiuod  fci Jiccr.fi  cx 

fit.fiptinu cHopinio  Gmhelmt  Cum*ni,Akx*M-  poft  fado  quaedam  emetganc,  qu x  conic- 

dernum.it  vbi  poft  Angclum  (ubnectic opi-  dura pictausaliam  definitioncm  expofce- 

nionemBuIgari,qua?  cft,quodnonvalcat  rcnc.tjuam  verba  difpofitionis  prz  fcfer-_ 

renuntiatto  gcneralis,ne  qutdem  incon-  renr,  Jpedandurh  efle,  non  quod \ fcri- 7f 

rca&  bus.mfi  quxdam  finc  cxprefla,&de  pcum,tcdquod  di&umfic,idcft,quod  vc- 

qriibustra&^ur.fintconformcsexpreilis,  ro  fimtliter,  fi  tsadmonitus  de  re  fuiflet , 

addcnsCynurn.Iacobumde  Atena,&  Pe-  refponfurusfucrat  ex  forma  l.taU  paclum. 

trumdcBdla  pcrcic.  ftinphciierdefcnde-  §  final.fi'.  de paclu ,  qu*  cidcm  Papiniano 

xc,ta!cmrcnumiarinncm  non  tenere.nifi  adfcribitur,&quodau&oricatcipfius§.ibi- 

ta ca  fi  bus fpecialiter  c  n  u  rn  c  r  a  t  i  s  ,la  fon nu-  dem  fcripta  reliquerunt  glofla  m  vcrb.ptr 

mer.4.&S-  nno  quod  magis  eft,  itdem  Do-  txteptttntmM*rtolusnum.j.&4.  ^iUrtrit.nu. 

£tor«-5,  vt  S*rtol. n»  4-  B*U. num.  /.  Alex*nd.  t.  B*ld.nu.j.  AugcLnum.i.  Ctfirtnf.num.4.  U- 

nu.rS.ttfonn*  J-i.ptit  bjsitcmFnlg«fium,An-  fonnu.16. 

gtlvn.i ynum , lo*nntm  Audrcuinyepettt.ttp.i.       Porrofiillo  tempore  interrogatus  fuif- 

dec/>mmodit.Mcn%  communcm  hanccf-  fet,quid  per  paclum  dc  cxxquandis  libc- 

71  loop.n<oncmncdumno{irorum,t>cdec-  rorumporcionibusfcnfitfcr,illc  vciqucre- 

iamcanoniftarum ,  conlbtuunt  talem  r«-  Iponfumsvidcbacur,  vocum  fibiefle.cu- 

nuntutioncm  ne qwdcm  rarciuraivJo  co-  ius  damnari  cupcrcr,  vt  cmnes , fiquidem 

finnan  ,  dc  qua  rc  icxrus  eft  l.tjucm*dmo-  condttio  eadcm  circumftantiarum  man- 

dum.cribtdimPinormtunus  »«._». &■  §  t.nu-  filfcr,cx  a:qtu  parrciucccdcrent.  Sin  au- 

mtr.$.Dcttu6con(tl.27.nu.s.  ctffUrd.prob*-  temfaciautforcunaelcgc,auc  dcniquc  ho- 

tton.tnverb0renHutMtto.toncluf  t264.Hum.tS.  minum malitiacauiuprolium mutari  cce- 

tjrnu  }2.  Quod  autcm  rcnunciatio ad  fucu-  p'flct,con fiderc  Je illos e  i  pictace &  oblcr- 

ra,  dcquibas  vcrifimilucr  cogitacnm  non  uantiaforc.vt  lusmoderad-.  diuifionisfi- 

cft,nonpertmeac,cradunt  ctiam  B  itfatus  bipermicicrcnt,falccm  pro  quarta  bono- 

i'o»fi!j2.nU.4oJtbr.i. P*rtfconftronum 9s-&  rum luorum , aut  fi  pluro  numcro  filii  e£ 

'}6.D'MUSt'onftl.37Q.nH.}.  Innottnttm  in  ctp.  1.  fcnt.pro  portionc.cjux  vni  cxilliscompe- 

txtrj.com  wd.  P vtormit ttn.numer.rp.  Hisac-  tercc ;  quod  (anc  nuila  inuidia  cflepoflir» 

?)  cedunt  illa.fcutr  fupra  complcxt  fumus  pro  tam  cxigua  portione  iliud  ip»  pcr- 

deomni difpoutioncitaintelligcnda,vclo-  roicti,vt&de  pr-efcriptione  fiipra  digcili- 

fl;tnhabeat.rebus,vtloquuntur,iraftanri-  mus.  EtinhancrcmoporrunelcribicDc- 

bu*  yCtp.cum  Ulf.Firrarienfis.extrt.de  confttt.  cius<0*/T/^.»».7.padtaidcnihil  ptxrogatJ- 

ejr  Vtid tufitmiunm  d.  %fn.  ^vr^.a^.qu.im-  u«e  vnicxfiiiismagis.quaalterirelihquen- 

uis  iiomcriam;llam,dcqua  d:ifcrir,vche-  do,hontcncre,licet  mrciurando  fubntxi 

mentercbmmrndcc.tamcnid  inlcgisnc-  finr. 

cffliratcm  transferrc  non  fuft;neat,qvtod  Quaindifceptationenoneft,quodnos 

vnu<.  filitis  farpc  fcftiuior  aho  &  dtlcctior  inflcctac  argumentum  a  ccflante  ratione 

fi;.  Si  ig.curlcporiscatiiTamaJhocfiifficc-  furatum,  quod  hic  conucntio  non  am- 

reexiitimar,quantoiuftioricxcauiratdfa-  putetteftandifacultatem.fed  lolum  cauf- 

ccrccrciiecurcxcauflis,quasretul*:  Ctm  Itbcrottim  exaiquer.  Qua  ratiohe  c- 

H  nc  idcm  lufttnianus,  licet  Cunales  nim  conditio  dc  non  nubendo  certisper- 

74  vbiqjef  mulcis  priuilegiis  inftroxcrir,  et-  fonis  nori  reiicitur,  I.63.& tbtdemgUff*  & 

iamcumprxiudiciopatcrni  iuris,&intcr  j>otiores ,  quod  iciliccc  non  ommr.o  ma- 

alia  patri  ncceflicarem  irrogec  fubftanciz  crimonium  impediat:  cadcm  racioncj"  7^ 

fua?  celinquend.c,  ramen  quadrantis  dif-  conlcdariumcflevidebatur.poflcconue- 

pofitioncm  ipfi  rchquam  facir,  nimirum  niri,nccerrisperfonisaliquidinrcftatneh- 

quodahtmaduertcrctnaruralemnohpcr-  torclinquatur;  Scdnori  krupulicximcn- 

mittcre, vt  hanc  tcftandi  faculcatcm  vfquc  di  nonadco  impcdtta  via videtur,  quod  al- 

adco  conftnng^ret.  Deniqae  confirmac  iacum  argurhencura'  ncdutn  iubmoucri, 

cnuntiationcm ,  in  cuius  inccrprccacio-  fcd&rccorqueriinaducriariospoflit.Sub- 

nc  vcrfamur ,  acutifllmi  viri ,  ic  coc  enco-  u c ct  1  c  enim  Terentius  Glcrnens ,  L  6j.  h$i 
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modo,  todem  titul.  pr cm un tiat» ,  qaod  d i xi-  r i t , 1 1  fmgulis  Ci n g ul x  fol u tio ncs  tcco tn m 

mus,  oportanam  admodttm  decIaratio>»  dcntur,aucqua?adeandcm  cauflampcni- 

ncm :  non  idero  effe,  fi  tta  fcripcum  cflec  \  nent  cadcm  folucione  rcfcllantur. 
SiAritU  nonnupferit ,cam  cnrra  fnrcrcffcj  Primumigirur,fecunduro>tertiu,^uin- 

anfrauslegifacHfic.  Nam  fi  ea  ciTct,  qus  cum,dilucncur,fimemoriarepettmas,que; 

alibinuptiairronfarilcpouic  muemrc,  m-  iupradcpaeti  crTc&u  comprehendimus,  fi 

rerprctandam  ipfo  inre  rofcindi,  o4uod  confucrudine  fubnixum  nullo  modo  rc- 

fraudandxlcgisgratiaadfcriptamcfr.  Lc-  uocatum  efTcr.  Aliasprofc&oneqaeaclio- 

gcm  enim,  &  vttlcm  rcipabl.fbbolis  icilic.  «ompareccpcquelcgibus  conformecfTe, 

procreandar cauflalaram,  hjuandam  incer-  yilo  m  odo dici  potctu , cum  taicm allega- 

orecatione.  rionemcx  recitationc  l.ptt7um,quod  dou. 

Cura  itaqae  parenri  cum  nuilis  maiof  U.  l.cumiovttionu.C.  deptClkA.flipuUtiohtt 

iido  cfle  poffit ,  qoara  hbens  fuis,  modo  conctpta.  I.  exto.  C.  deinuttl.ftipul.  I  cum 


neccflitudo  cfle  i 

77  quippc  quorum  fin conucnicnti &  dcco-  duobns.  §  tdi.mrtjpotidit.ff.pro/ocio. LUctt.eod. 

rapropagationc,  fibiarterniratcmaliquam  ttem Lftntl.tJ.de jitufjr Ugtttm.  heredib.  plane 

polliceri pullir, l.22o.ltberc rum. %  ftnsl. ff.de  obteranr.  Acccdtt/./? quaudo.Cod.de tnoffic* 

verbor.figuiScst.  vbl  Barcolus  ilJiiin  tc  xtum  ttftam.  §.fin.  i.hcrcdit.  C.  depsiii.  conueut.  tnlcr 

in  illo  meraorabilctu  deprardicat,»»./ ,Al-  vtr.  ejr  vxor.  Confuctudinis  proptcrca  me- 

■beric.num.^AUtat.num.  ii.Brechtust^Fofli  tioncm  fccimus,  quod  nosfnopraitcreat,  *d 

<7/^«/»«w.^.curficuhatemillisgratif]can-  cile,qui,ctiam{i  de  mutatione  volunratis 

di,&  hoc  modo  ohfcquia  illorum  prouo»  non  apparec,  tale  pactum  nihil  praritare 

eandi,//we/.§. prstcreA.ff.de sdoption.  dent-  contendanc,  non  diftinguences  mtcr  pa- 

tqueillosin  officin  contincndi, Ltuw  opor-  trem&  ali»sexrrancos,vc^./l/<*/?<w».  C.d$ 

4ct.  tjrL  nonfiUm.  §.  tUud. C.  de  bon.  qua Itben  pscTu.  Csftrtnfis, UcobussCurtius iunior  ejr  Pur- 

vi  plus  indigenti  (iibueniendi  /.  ft  fiUt.2t\  purttus,Hetttmsnus  titem  Ctetrttnus AJentc- 

thus Uaput  tst,ji  -nt.  §  / .  tjy  §.  Ncraitm  ffft-  rofctnfisn».  17.  & it. Pctrus, Cynus  ejr Fuigcfiut 

mtl erctfiund.  autmagismerir.0,/77.  cumpt-  in  d.i.  hca.cod.  titul.  omnts  t  7 hc/imro  eUi .  22$, 

ler.%.rogo.ff.  dt  Ugtt. 2.  gratiam  dcfcrcndi  uSegatinuJ. qui  addacicetiam  Alexa  irurt 

duriorcintcrprctationc  aropacamus?ma-  zonfiUg.nu.j. verfj.au» ibtmhtl dicit.  Qui- 

ximcfi  pondaremuslaudabiliorcm  ip6us  busaddoeundcm  Caitrcnfem/./-f/p.  ^/.§. 

opcramefle,  qui  cum  certas  fortunas  dif-  ftnal.tjr XsfngcUtm.RtpbusUm.Ftlgofium,*  lt- 

partiendi  intcr  tenuioris  fortuna?  homi-  foneibidem,nu.to.*<ic\\xQtas.<^<flberic.Ugfth. 

mines,  vel  qui  alias  benefnerititint,habc-  c.dep*ft.n»m.7.  Soxw.ml.t$.paRum.G.dcfi- 

yS  at , id  bcneficii f  fuis pocius ,  quam  excra-  £lU. Vsfqutum, in trtcltt. dtfutccff.progreff.Ub. 

ncis,fi  aliasin  pari  forcunafinc,impcrtiat,  t.^.iS.reautfit.20.  nu.tp^.  quoruro  fenten- 

-ct  c nUtttrn.extra.de teflamtnt.  vbigUffs,  Pa-  tia,  fi  vim  Lptclum  quod dottU  C  dt ptB.  vr- 

ncrmita».n$tmJ. ttp.nonfttis.dtftincJ. S4.  v bi  gerc velimus,  mihi  vcrior  vidctur*  curo  le- 

hzcD.  Ambrofiiverbadcprchcnduntur:  gibus  in  concrariura  adduclis  racile  eifet 

$9  "\2(o*fitk  eH  beneve&Jed  etUm  beneftcere:  rcfpondere :  fin  autcm  humaniorcna  in- 

nex fitis  eff  iterum  beneftcert ,  Hifi id ex  bono  tcrprctationem ,  quara  probat  Barcolus  /. 

fonte ,  hoc  ert*  ex  bonu  volunttte proficifcttur.  ttlc.%.ftntl.ff.dt poclu.num.j.  vbiPomttesejr 

PcrfetiaUbertUtasftde^ctuffitUco^emporeeom-  ibidem  Isfbmnum.ti.BtUusintntiq.  UdJnftn. 

mendttnry  vt  prtmum  opercrk  cirtt  domefti-  /..i/.uu.tos^lcxtnd.d.  l.psclum quoddotsu.C. 

tosftdei.  Grtndu  culpa ,ft  fcunte  te  fideUs  t-  ti.paciu.  num.  r.  Dtcius  tbtdem  nu.  4- mfpcdla 

gest yfifitas eumftne fimtu  effet  ftme  Ubort-  ipfiusrarionc  Alciacusw.7.J^f. 

re ,  trumntm  perpttt , qui prsfcrtim  egert  ern-  ronymus  Gtbrielcenf.t37.uu.13.  tjr  14.  Burfitm 

befctt^&c.  GUffstbidem  &  Archidtsconm^ver-  ctmfi/. t3f.nu.2s.  T^stts  iu  ctp.  qutmuk.  nu.to. 

fk.intelltge,(umuq*tutertndtgtnt:idem Archi-  Ctlfus  Huge  ctnftLtoo,  Bu.12.  Curtiusfentpr,  Ri- 

duconmie.f.2.c.Epifiepus#oFigUffsminvcrb.  mtnsldus^  Secinus fintort  Grstus  (jrtUi  silegtti 

prsfumitur.  BtrtoUstmsuthtnt.  qntbufcunqut.  *  Thefiu10dttl.dteif.22s.num.  S.  vim  quidem 

nu.j.  ejrtbidtm  Pomstts  &  Albtnm  iuApefttl  cactt*  voluntatis  vcl  diuifionis  obtincbif, 

1ttfCsftrenf.nu.2i  urg.  Lto.quotitns.  l.ie.ftht.l.z+.fi ctgitaitone.l. 

Rehqua  quzdam  Concii  argaraenca,  fnsl.Cfsmtlcrcifiund.  Sedcamcn,vc  ancca 

qu»  aceruacim  decimo  loco  commemo-  admonui,cricrci?ocatiooi  locus, Thefiurut 

unt ur,  non  raagnincgooi  confutaflc fue-  d.dccf22j.nu.p.  omnesu nobufuprs  de/tgnsti, 

.  ^  nu.iej. 
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Tk.de  Pa£fcis,l.pa&um  quoddotali.  jfl 

mu.Us.ittm  Fr.  Burftus  confil.  rjti.qui  addic  iacium  /*  /.  2cf.ff.deverhr.0b/igtthn.  fSed  Sf 

idem  obcinere,  etiamfi  iureiurando  pacrio  quam  confidcrareid  abeodem  (icfactum, 

c6firmacaefier,dequarenosfupraloquurj  indecolligi  potcft ,  quod  ille,qui  in  occi- 

.  fumuB.  dente  nunquam  rerum  potitus  fir, ita  an- 

Quartura  argumentum  a  contrario  &  tiquare  legem  nulla  raciohe,  vc  ad  Icalos, 

in  i plo,  v  t  vocan  r,pcti  tu  m,  vt  iJfn*l§.Jfu*L  Gallos,G crmano s , Hifpanos.a! nfquc  gen- 

ffdtlegtt.j.  duphci  labe  inrtdum  e(t,  Pn-  tesOccidencis,huiufmodi  coftitutio  pcr- 

00, quod negari  poiTitanccccdcns.  Si  e-  tincrcr,  pouiczit./.txtra  ttrritorsum.ff.de  tu* 

nim pietatem  latdercr,  renunciatio  ,eciam  rtfdtclion.ommumtudtc.t^ibi gbff*  ttque  Do- 

Sacraroenti  religione  inftrudta, nontene-  Bortst&LL*bco.%.fin*l.cumLftqfi.ierettpt. 

r ct ,«/>.  ventens.  &c*p. quint*  v*iitt  & quo<4  urbit. Lminor.ff.de  minor.inintegr.rejlit.  con- 

ibidem  mcmonx  prodiderunt  GlotTa  &  ftctquc  illius  conftirunoncs,  ncc  ih  fcho- 

f  1  Do&orcs,  f  &:  tamen  conftac  falfum  eflc,  lis,necin iudiciis  Vnquasa  rcccpras,  quod 

Tt  c.  qnumuis.  ejr  ibtiem  gU(f*%  Phitippm  Fr*n-  &  ip(e  prxfentiens  tandem  con  fugi C  ad  fe- 

tue>ejr  htnnts  K^indrt* ,  2{*tt* ,  Con*rruuiuet  cundam  defcnfionis  propoficas  partcm,f  8* 

jyquiw &*ut.  DeindcliLonniucrcadhoc  confuetudinem  lalicet,  canftitucns  o- 

ipfum  velimus,  tamen  iliatio  viciofa  de*  dem  Imperatori,  tanquam  hoc  hiftorice 

prehcndecur,cum  ea  tum  proccdit»  curo  adfirmanti,  tidem  derogahdam  bon  eiTc: 

eadem  racio  vcriufque  alTercionis  caulfam  vfu  aucem  &  moribus  Galloruro,  l.ptclum 

cocnmendat,  quod  fanc  hic  non  eucnir.  quoidouii. C.iep*8.non  cflc  reeepcum  ce- 

Nam,vc  voluntas  parcntis  pacrioinbusli-  (tariBocrium*/»  iit.detonfuetudin.m*t.%.s. 

bcros  adftringenri»  parum  humanacen-  tnconfuttud.Bt/urtctnf.ncw*  Aufrcrium  ant- 

(cri  debeac,  Ljtqusndo.  %.gener*lsicr.  Cod.  de  fit9.ThtUf.4M.  fialdum  inc*p.mortbut.  intit. 

inojjic. ttfi* m cat . Ijiml ff.itfuis &legn.hered.  fidefeudofitcontroutrfis.  M.ilucrium  /*///. dfc 

ica(aneeadem,iino  grauion  labe  inrecta  focuttt.%.tttmUctt.  Bmolum  dcindc//.fo. 

c  ft  conuencio  filix  prxmaturat ,  pacris  he-  CodMpoQ.  icem  Zafium  inLSi.JlipuUtiehoe 

reditatemviuoillocernentis,autinneceC  «wV#,aucrorcseiTc.valere  pactum  de  con- 

ficacem  obligationisdeducencis,/.  cx  co.  C.  feruanda  beredicace,  ipfc  duOque  in  hne 

ieinutil.Jiipui.  pacrique  ceftandi  &  liberos  ccltaturidem  BiturigibusrcCcptunv. 
in  orficio  concincndi  rjcultatem  cnpien-       Pro  confutationc  illorum,  qux  propo- 

m,vtdtflumcft.  fita  (unt  cxiftimo.cuam  atque  etiara  pon- 

Ineademcauflaeftfcxtum&fcptimum  derandum  cfle,  non  rcctc  in  digerenda 

81  argumencum.  f  Fauorabilior  enim  cauf-  quarftionc  ab  illo  propolica  verfari  Con- 

laeit  libcratioius  &  rcnunciacionis,quam  cium; 

vinculi,  quod  parencesin  feruilcm  penc  Concroucrfiaiurisabilioihfticuca}vcex 

conditioncmdcduccrct,  vt fupr*  Utiusdif  infcriptionc  apparerc  potcit ,  erar,  An  v*- 

ferut. Et  fi quis  plura  defidercr,is adirc po-  Urtntp*£i*eteJuiur*futtcJJtonetm*xime *mtm 

tenc  interprctcs fupradcfignatos  tn  cqu*-  p*Qumifomcristinterp*tret»  tjrfhes ? 
tus.depd8is.inf.  maxime  Couarruuiam  &      Ad  euincehdum  illu>1 ,  quod  ih  di(ce- 

Va(quium.  prationcm  vcncrar,  confirmat  /.  paclum 

83  Oiftauumargumetum  eliderur.ffime-  quoi  ictxlt.Cod.de pul.  nunnuam  rcccptar» 
roinerimus  illa  pacra,  quz  concra  bonos  fuirfe,  auc(altem  dctuctudine  abrogatam, 
mores  aucius  nacuralelincimoeciam  lc-  quxdiifolucio  hihilcum  iufis  dcfinitione 
gcs  cimlcs.non  crficcc,  quo  minus  mihi  communehabcr.  Deinde,vtremadcoh- 
lusmeura  Uluum  fic,ita  vt  voluntas  mea,  fuecudinemdcfircramus,adhuctamennas 
abdicarc  przrogaciuam  mihi  compercn-  partesttierinon  poterir.quod  addoccn- 
ccm  volcnr  s,nihilmihidctrahac,/f4<5?4.C.  dum  de  rali  confuecudine  cerraruro  per- 
deptiiii.votg/eJJk&Decltres.  (onarum  &  locorum  ceftimonia  ih  cauf- 

84  Hisargumcntis  dcfundricxcuticmns,+  fam  arccflat ,  qui  id  gcncraliter  non  afie- 
anne  vcrum  fit ,  quod  vltimo  loco  idei.  runr ,  nequc  omnes  in  cafu ,  dc  quo  tra- 
Contius ptaucxit  d&.LpjcJum  qntd iouli  cratur,  vcrfantur,  vno  Lconc  exccpto,  qui 
abrogacam  clTc,  U  deinde  nufquara ,  nec  d.confiit.ip.  commcmorat  communcm  ho- 
vllo  ceropore  rcceptam.  Eflc illam anci-  minuro  voluncatcm.lcgem.^/wwyW^- 
quacaro  aditrucre  conacut  Nouetla  Leo-  uit,  ncfufcipcrerur.cxcluiiire. 

ms  19-  fecutas  id  afiercntem  quoque  C u-      Quod  fi  aflercioni  ipfius  Leonis ,  auc 
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qoicunquetandem  contfnnacor  ciufdcm  rameandcmrcddere  potcrant,  noncon- 

conltnutionisfuit.fua  fides  conftaret,cf  ftct.ex  co  pfofedto  in  fufpicioncm  voca- 

fetprofe&o.quodContiusco  nomine  fi-  rtpotTet,quodfupin*  negligcnuac  ipfclil- 

*7  hi  grarubrctur.  -fScd  tamcn  ctiam  acque  ftmianusargui  &  conuincidcberet^oile- 

criam  ingcrcrem^naturalcm  racioncm ,  vt  gem  ab orrniib9cxplofam infarcrri fuo Co- 

Ditri  talispoteftasintotum  adtmatur,  roi-  dici.idqucetiaramfecnndaUlaqueecncn- 

iiunc  concedere  i  rcpugnarc  <icirtdc  a-  dation.vcipfcproiitetur  /.*. Cad.devet.iur. 

Jia,quxfupra  commemoraui  &  hic  repc-  enucl.  &  negotiis  rerum  conuentiori  cdi- 

tcrc  fupcruacuum  duxi.  idcoquc  conluc-  tionc  curarit. 

tudincm  talcm  nilvl  momcnri  adfcrrc.       Vidcamusicaquc.vcrum  eadcmconfti- 

Scd.^pfc&o  abfurdumvidccur,Gfa:como-  tuttoniscamconfidensacHcTtioaliquridad- 

deratori  de  monbus  quidquam  teftanci  miniculiab  aliisauttoribus,  qui  idem  ad- 

■ctiam  fidetn  in  occidcncis  proutncris  ac-  fmnarc  comracmorantur ,  pcterc  pofc 

commodari,  cum  communts  &  rcccpta  fit? 
*8  lilaerudtcorumfic  cnutiatio.fncmini  nifi       Ecqoidem,quodadBocriumattincc,y  9» 

dcprouinci*fux  confuetudincicibnci  fi-  non  antmaducrco,  quo  pacto  ci  ccftimo- 

dem  adhibcri,  htx^lUxandtr  confsJtbr.j.  nium  rci,quam  non  adfeuerat,dcnuncia- 

nu.u.rfi2  De:itucorf.i72.ttjliiorl<gsuit.nu.  fi  poilir.  Is  cnim  loco  allcgato  poft  mcri- 

44.  Ant9nim  Gahieiin  trattat.commun.epin,  cacam  vcrborum  6t  argumcncorumcom- 

wJ(f>rcku.ltb.i.(o,yluf.t.nu.z  H:fj>*nus  mr».  mucacionem,  contrariura  dcfcndit,  ra«. 

bricJtdiir.tLt.urtcr  vtr.ejr  vxor.  §.boJ/er*mcn.  lcm  confuctudracin,  fi  qua  effet,  non  va- 

eleconfitetudinc.tiU7';.i.  lown.Duntnxt&f,  Gual  lere. 

dcn/ts.tn  irac~l*tu iiutil.tnul.s.Qcf.ibjhtution.      Cum  iraque  parum  in  illo  prafidii  litj 

ttuuLj4  vttm.f.pitrudt  Puttoin  tracittt.fi n-  videamus.anrcroomncmAufrcrius.qucnt 

dicat.  vtrf.Docler  Ji»  tdvotattu.  Olfaria».  So-  idem  Concius  fe  omnibus  anteponerc  dii 

cinustun  or  confiL(o.num.!o.v»l»m.*.lofipb.  cit ,  au&oritate  tcitimonii  fui  cxpcdire 

tJ^[tfcard.contluf4-6.num.tp.  imonon  de-  poflir.  Isioco,quemdefignatContius,ni- 

<un:,qui  indiftindc  ncgcnc,  horainietiam  hilplanedc  hacrediflerir»quod  viiioTy. 

cxccilcntis  auctontatis  dc  confuctudine  pographi  factum  exiftimo:  fcd  in  add^ 

quul  allcrcnti  fidem  adcommodandam,  cionibu*  ad  454.  decifioncm  Tholola- 

Bald.ljtitqui.  §.1. inprintip.jf. de ptgnor.idcm  ni  fenacus  ,  commcmorac  fc  audire ,  a  fe- 

-B tU. Uonfinuntum.  Cod.quomodo  ey4  (tunndo  naru  Parifienfi  iudicacum  fuifTei  non  pof- 

iuUx.num.16.  Altx*ndtrl«poHdotem.ff.foluto  fc  pacta  ln  contraclu  roatrimonti  inftitu- 

ma1r1monto.num.2p.  ltfnl.icquibus.num.Sp.  ta,  vc  filius  primogenitus  pociacuf  vniucr- 

Vdjtric.Za/itiinu.2j.j(f.deteg.crfnat.Bertrjn-  lahercditacc.reuocari.  Ac  idcmfAutrc-  91 

dm confl.46s  nu.4.volum.4  confil.67.nu. 32.  riusnon  dccbd^quamam  illa  arrcfta  vcl 

vbtactcftacur  calcmopinioncm  cfle  com-  fentcntia?>auc  cutus  fcnacus  finr.  Nam.fi 

rn «i  n  e  m , Parifmc9nfil.s1.ttMm.t4.  aHutcnnk  inceliigamus  de  fcnatu  TholoUno, pote- 

confil.4s-»u.7.  vbictiaminrinitos  allcgac,t'/  nc  cundcm  Aufrcrium  tcdargucrc  dcci^ 

fscttcttsm  lofiphua  Mafitrdm  cencl  426.  An-  fio,  in  cuius  cnarrationc  vcrfaiut :  Sin  au- 

ton.Gilrttltntrallat.tommun.opin/on.tontluf.  tcm  dc  fenacu  Parificnti,  lalie  non  con- 

426.  Acccdic,quod  PontifcxMrw/./.r*-^.  fenciunt  iila»ouxcommcmorsncur  a  Pa- 

ac io-ifttt.in  l.aperreprofiteatur/f'  conliie-  poncinfuisPanfienfibus  la.titul.t  taptt.n 

iiui-iicm  cumiic  facti.fxpc  ipfum  failctc.  aiicgante  talem  padtionem  valcre,  quod 

Qnod  filocum  habct  inrcbus,qua? ipfius  Maluctius  clFct  audtor»  eadem  frequcn- 

iuiikhttiomfunc  fubicdz,  quanco  tuftio-  cari>  &  Aufrcrius  reftimonium  pethtbc- 

iicx  cjufia  probabtmus  in  illo,  qui  nul-  berct.itafarpc  a  fcnatu Tholofano  ittdici- 

lum  inoccidcntcjfi  Gratciam  dcmas,  pc-  tum.  Atqui  fi  id  farpc  a  fenatuTholofano 

nc  vctiigium  imprcirenc,  &caulTam  nul-  pconuociacum  crat,  quid  attinebat  eun- 

lam  hahuit,  cum  aiius,  vt  Inipcrato-krc-  dcm  dubiearc,  &concrariam  opioioncra 

ruai  pocirctur.de  monbus  illarum  regio-  ptms  iequi  ?  auc  cur  proflcetur  feidaudi- 

numinquircndi.  Addc,quodcademcon-  oifle,  cum  nullius  fuilfet  negocii  decreta 

ftifutio,anLecmsfit,nondumfatisfit  cx-  ipUalleg&Oe,  6c  quando  &intraquos illi 

pcditum.  Naro,  vcoroiccam,quoddeeius  intcrccflificnt  priuulujc  :  quod  ipfum,vc 

f*dc  cx  auctoruatc  iliorum,qui  indubita-  milfum  faciaccus, non animaducrco ^quo 

pafto 
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*pacio  Gomius  gcneralcm  concluGoncm  di  id  cfFcaum,  vt  ftatuamus  talem  con- 

cx  ciufdcm  Aufterii  teftimonio  clicctc  fuctudinem  fequendam.  Cum  cnim  w- 

polfit,cum  is  dicar,  fc  inrclligcrc  ita  iudi-  ud  ciufdcm  Baldi  rcfponfum ,  /.  *.  verficuL 

catum  efle  a  Parlamento,  idquc  obrinc-  ittminp*a*.dtfuturafuccefft*ne:C.QU*fttlon- 

rcnon  intcromncs  pcrfonasfcd  nobilcs,  g*  confuetudo,  id  »plnm  rcfellat,  noncftno- 

fi  paaioncs  imeiurando  confirmarx  fint,  bis  de  tali  fcrupulo  magnoperc  laboran- 

&agaturdcprimogenitura.  Qup  pacto  dura:rcpcrctes,fiquiddctit,illadchacipfa 

cniinisgencrahtcrtcftati  aiTeritur,quidi-  re  fupra  co^iofe  laudatis  vrriufque  partis 

ctalua  ita  circumftribit,&:  contranx  fcn-  auaoribws.expoluimus. 
tentix  fc  potius  audtorem  pr*bct>  idcm       Difpic.an.usitaquc,anMaiuerius  cau<-  94 

quoquc  ad  vetbum  pcne  rcpctit  Papon.  Iq.f  vtvidcrcIicctpcricIitanti,mcderipof- 

dici.up.t.  Vmdicabunt  fortafleConrium  fit? If tp\&cm  intttut.de foeict*te. nmm. <. a  u- 

rtcgligentix  labe  fcqucmia  ipilus  Aufrc-  ctorcit,  dc  confuetudine  inftuutionem 

rii  verba.cum  dictt:  Se  tt*  confjmffe ,  quod  non  valere,qux  cxccdat  quadrantcm  bo- 

gentrslu  confietudo  ir.tcr  noU<s  ngni  tu  fe  norum :  poirctamc  huicdiificultati  quem 

h*be*s.  Scu  Unchxcipfavctbaiplipatro-  fubucnirc  conuentione  in  cauffa  matri- 

.cinari  non  potcrunt,  q  \o J  nobihum  fa-  monii,  vcl  foeictatis  facta.  Subfifterc  e- 

ciat  mentionem,  &  imcll  ga  m  repcrc-  nimlcgem  in  contrahendo  connubio  di- 

re  qiulitaccm  iur;liuranu',quo  ijmd  opus  ctam ,  vt  fupcrftcs  prxmorienti  fucccdar. 

crat.fi  Lptclum anod «aW/.ccccpu  r"ju,&  Eadempcnc.fed  pcr  rclationcm  commc- 

pacla fimpliciter  prolata  illam  vitn, quam  morantur intttutdefncctffnum.tf. inff*. P;6 

adicr  bit  Conuus,  hubcbant  ?  aut  quid  confirmationc  fux  opinionis  lubmouct 

nccefle  fuit  diuSnxiifcinter  nobiles  &:  plc-  obftaculuni,/.^c7*OT  quoddotdi.  Cod.dtpd- 
bcios  i  AcccJit,  quod,  vcrum  Aufrcuo         quod  ca  iex  Ioquatur  dc  fimplici  8C 

dcgencrah  conluctudinc  rcgui  mtcr  no  nuda  conuentionc  :  fcd  in  cafu  propofi- 

5>i  bilcs  adfcrcnti  credendum  fir.  f  mcriro  td  conucntioncm  ineflccootractui  ,&  ab 

dubitari  poffic ,  cum  decilio  Tholofana  >Ho  vircs  &  au&oritarcin  mutuan.  t.fi  ttbt 

454.tllam videatur  temcritaiis  conuince-  rtn.ff.de  prtfcriptio.vtrbor.l.ft  rcmuncrxndi. 

re,vc  ctiam  facuint  illa,  qux  rcferuntura  %.*pud.ff. mxndtti.L2.C0dtc.de pAclts.l.vbi. 

^xxodicl.dccif.204-numjf.io.xfit.is.  16.  Codtc.de don*tio.c*uff.  mtrt.  Illud  conftat, 

^.&quxpoftcalat.us  fum  cxphcaturus.  Malucrium  dc  gencrali  confuctudine 

Kehquum  eft,vt  cxplorcmus,  quid  auxi-  Chr  ftiani  nominis,  imo  ne  Gallix  qui- 

9i  lufBildus  in  hanc  rcm  appellatus,cxpc-  dcm.fcd  Aruerrtorum  lolum  loqui ,  vt& 

diturus  lir.  Et  fanc  priraa  fronre  quis  cxi-  annoiationcs  in  ipfius  commcrttaria  fcri- 

ftimarct.Baldum  paitcs,  qux  ipfi  a  Con-  bens  commcminit  Caftritius  Darmftac- 

tio  imponuntur,  <ine  rccuiatione  &  ca-  tinus,  cum  alix  prouinc.x  hanc  faculta- 

peflcrc  &tuen,quod  c4p.moriU.extr4.Je  tcm  tcftandi  non  ita  adftringanr.  Quod 

feM]iControutrftnierdotr..ey*gntt.v*fill.  rc-  veto  poftca  de  paetis  dorahbus  fubncic, 

fcflens  diftinct.oncm  Bartoh  cx  tcntcn-  >d  non  iurc  confuetudinis,  fcd  communl 

tia  Pctri  dcCeruo,talcpaftum  iurciuran-  dcfcndir,  quo  Fundamcrtto  fublato  cor- 

do  confumari ,  &  dict.  L  cum  ^rtkmido-  rucnt  ctiam  iila,  quz  ahi  committcre  fu- 

r^.eandemviminconfuctudinecircpro-  ftinucrunc.  Vcrba  U%\sj*flum-\  yuod  do  95 

Eccatur.  Scd  re  propiuseonfiJcrataintel-  t»U.  C^/-«7Ar,apettedcmonftrant,nul- 

ligimusid,quoda:fupradiaumcft,  illum  lam  vim  in  co  cOnftitui,  an  ftipulatione 

dc  lege  minimc  rcccpta  non  diflcrcrc,  vcltraditionerirmatafit,vcl  iurepactinu- 

quippe^  qux  netjue  iurifiurandi ,  ncque  di  ccnteatur;  fcd  ncgat  vllam  obhgario- 

conluetudiuis  contrarix  adminicuJa  hoc  nem  contrahi,  ncque  hbcrtatcm  tcftandi 


qux gencralis  Ut ,  planc  nihil  diflcrit ,  nc-  ctorcs,  vtglofctn verbo*uferre. dic7:t.p*c7ud 
qucctiam  illxfa  fidc,vt  poftca  conftabit,  quoddoult.BarioLnum.t.  Cajlrcnfnum.i.A. 
adfcrete  potuiffet.  Non  eft,quod  blan-  lextndtrnum.2.S*l]cet.num:s.fulgof.num... 
dici fibi  quis pollit ,  faltem  audotitatc Bal-  l*f#  nttmer.2. qui allcgat glolTam,  B.-.Uumi 
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$  jtt         Commcntarii  Pctri Gilkenii ad  Lib.I  I.  Cod. 

Angclum,AntoniumdeBuct.&  aliosida-  cifccnsinillum,  ranquam  proxiroum  hc- 

pettedciurciurandoaflcrcnte^  Socin.»*.  rcdcm  iudicium  fuum  contuliflct:  quod 

/.  Alciatus  »*.//.  vno  oreprnnunriantfine  Gneobcihere  non  potcft  poftea  alio  hc- 

difttn&ione.an  ftipulacio  vcl  craditio,imo  rcdeinftituto:  Tcxtus  eft,  <jui  in  cauilla- 

eriaraiufiuranduraincettttu^crit.ulcpa&u  tioncm  incidcrcnonpoteft, /./*£.§  fintU 

noobligare.  Htsau&oribusdcftitucoplus  ff.de ptftu.ejj'  ibtdem gltfft  in  vtrb.ftr  exce- 

9*  prxlidu  forcaflis  atculerinr.f  qua:  cx  Gui-  ptitnem.  Btrtti.  num.  t.  ejrj.  Ctfttenf.  num.  r. 

Jielmo  Benedi&o  in  ctf.Rtjnuttm,tnvtrl.  ^iberic.nn.t  Bttditt num. 2.  Anget. nu. t.  U- 

du4shtbensfiUdt.nnm.i9S.ejrB11rtol.1n  t.finsl.  Jonnum  t.  tjr S.ejrsitt.  Et  quamuis  idcm  Za- 

W4.+.  C.depttl.  Ztfto  Ifiiputtth  hoc  moio  c«n-  lius  id  ica  molliatatque  moderctur,vrvtri- 

cepts.  nu.  rS.  cr  19.  a.fducuntur,  valcrc  pada  ufque  volunrate  concurrcntc  id  fieri  pof- 

rcferuatoriafucccflionis,vtilli  vocant.  fcr-  fit,  id  cgo  nexeflarium  cflc  non  atbitror. 

go  per  confcquens  obftringcre  p3C*a,  de  Namfi  rdcruansraoriaturpoftconiugcrn 

cxxquanda  portione  prolium.  N.in  ani-  iuam,  non  dubito  quin  relcinderc  poflit 

maduertit  vir  alioquin  fatis  dihgcns ,  tale  id, quod  f  a €t u m  cft :  Sin autem  przmoria- 

pronunciacum,abillisbac declaratnmcm  tUr.aonammaduerto  quate  tale pa&um, 

rccipere,vtitadcmumprofic  talc  pa&um»  cum  inftar  vlcimx  voluntacis  habeat,  auc 

fi  non  re  u  ocec  u  r, Btrtttmim  Llicet.num  t.C  deftinationis  potius,  vcl  donacioniscaufla 

dep4clu.Ztfin1dicI.l61.mn.1p.  TtrtqueRm  de  morm,non  pofllt  rcuocari,  vt  dtximm fu- 

iure primogen  auufi.r  num.f. Decimcetfii.i^j.  prt.tigum*  l.ltct t.Cod. dt ptt7. Nam  ctfi  ipli a- 

ytu.it.vtrfic,nontbjlu.  Frtncifi.  LMsr.m  de-  gnati  "fprarfcnccs  ruiflenc  arquc  ftipulati ,  ••• 

ttjitn  t\to. mu.2. ejr  *!ttjuprttntbis rt Ittt .  Qua  camtn  rcuocationi  locus  cifct,  l.mutfer  bk~ 

inreobfctuaodum  cft,non  vidcri  vcra.que,  nt.ff.de  tur.  dot.Lidemque.  %.itcui.  ^rLtmm- 

commcmorantui  aZafio  dtc7.t.6j.mum\*.  dtttTitit  ffmtmdtti.cepitfi^iberitmim Lj. 

97  dum  puracpacia  d  >ulia>quibus  cauetur,f  Cod. de  tur.  dti.  nifl  quando  i pia  parccm  fti- 

vtbonaindotcm,vcl  donationcm  collaca  pulata  clTct,atquc  permifiuec  extrancum 

poft  mortem  altct  ucriusrcdeant  ad  agna-  alteram  partem  ftipulari,»*/*  /.  qut  detu. 

tos.fi  qnidem  non  de  ommbus  boms  com-  fffoiut.mAtrimen.&ibiitm  BtrttLnum.t.  U- 

pofitafiot,fcd  de certa  rc,tencre,&iusa-  ftm  num.tt.& t2.Stljcet.di8.l.2.*mm.2. Pius 

gnacis  cribuere,  quod  reuocari  nrquear.  forcafle  ncgocii  faccfleret  nobis  oblerua- 

Nam  ego  virum  alioquin  laris  oculacum  tio  Caflanzi  ad  conluccudmcm  Burgun- 

id  atfcrcncem,  iccm  Rtccium  im truSJttt.de  diCAm,rubr.?.§.t*,inverb.fiip/itxprtJfimre- 

vnion.prot.idtznquitn  nocabilecommen-  firutttnonfit.mumtr.t.&Jef.ybi  id  conlue- 

\  dantcm ,  grauiter  labt  conftituo :  Primo,  cudme  Burgundi*  reccptum  adfeuerat:f  101 

quod  non  videam,  quomodo  ablentibus  fcdrcfpondcri  porcrit,illum  loqui  dc  pa- 

ius  quzri  potuerit  contra  /.  jS.  uttert.ff.de  dtis  rcferuationis,quar  neque  nos  in  cauf- 

1'trbor.  obLigst.  &  ipfcnullam  lcgcm  a.iful-  fa  confuetudinis  rcprobauimus  ,  n.odo 

cicndam  hanc  fuam  opinionem  allcget,  ccfca  pars  parcnti  rcliqua  fir,  cx  qua  tc- 

deindc  fi  quis  putec,  id  confirrnari  poife  ftan  poflic,  in  cuius  fauorcm  ipfi  vidcbi- 

au£toritacc/.f uottens.Codtc.de  donut.fubmo  tur,  idque  ibidcm  kum.  p.  vtrftc.ud  hotduo, 

9?  44, t  recorquebo  in  eundem  dociiinam  difcrterequiricidemCananarus.  Non  cft 

B  irtoli  traditam,  /.  /j-*.  ctutRom*.  §.  >!::,  ■  .  deinde  laborandum  de  his,  quz  mrmo 

ff.de verbor.obltg*tiomb.nu.i. quatn  tomnm-  rixprodidit Francifcus j*Marcus  dteifstt.  101 

«cmeodcmlocicontcnditSocinui  nu.16.  num.3.ejrdectfii2i.numtrJ.\hi  videturinfi- 

Ufon  num.  14-  & quam  lbidcm  amplcaitur  nuarc,quod  ralia  pa&a  faltcm  de  confue- 

ZiCiuimnm.7.  talcm donationem ex pctni-  tudine obligcnt,  cum  in  priraa  deofione 

ccntia  pofle  rcuocari,  idque  indubicacura  nmm.t.  ita  rcm  interprecccur,  vc  fic  reicM» 

circailcru  Didacus  Couarruuias  varitr.  re  fioni  locus,  vc  ctiam  facic  im  diclt  dtetft 

fitlut. itbr.t.ctp.t4.nu. tj.  verfu.tjutmobrtm,  fi  ne  12$.  mmm. /.addens  nttmer.4.infimc% quod 

diesnondura  vcncrit,  velfi  poft  dicm  ipfe  liccc  taha  placica  refcindi  aliquando  nca 

py  adhucnonaccepcaric.  fEclicecaliquadu*  nuflint ,  id  tum  obtinere,  fi  de  omnibus 

bitatio  circa  hanc  opinionem  efle  poflic,  boms  non  fic  tada  diipofitio,  fcd  ialuum 

ita  iane  non  animaducrtO>  quxnam  flu-  fir  rcftaron,de  quo  tcftan  poflit.   In  ca- 

c^uandi anfacxfifterequeatinprxicntica-  dcm  caulta  func ,  qu*ab  codem  fcnpro 

fu,  vbt id adfequicur  cituloreUdi, quod pa*  comprchcnduiuur,itf^//^.**«r»/.c$»iMi./. 
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Tic.  dc  Pa&is.  1.  parfhim  quod  dotaK.  $$j 

▼bicoftituitobftringcrcpa5a,vtfiliu$pri-  aoritatc  decreti  fuprewi  tfibunalis  Spi- 

mogenitusommbus  bonispotiatutexeo-  rcnfis  confirmata  effe.  Quarnuis  imque 

'iuctuJineregniGailix.Namipfcdi&oau-  quem  non  immerito  tanu  viri  audteritas 

mero  primu  ratecuf.ccccris Icgtuma  nihil-  coaiuncta cumalierum  ceftunonio moue- 

ominusialua:&ltcctnonadticiatibidepa-  rcpoflit,  maximcqued  eodem  maudito- 

rentidccopetenu  portione  fUtucndi  ad-  rio  ptonuntiatum  fit,  cxccllcntis  Do&o- 

hucfacuUat«lfe,ramenidcxaliisdccifio-  risan*eucrationi,quiddeconnietudinead- 

nibusfuprarclansfuppleridcbet.  Hic  no-  firmantis.innicendum  eite,  vtcernere  li- 

caada  nimia  comcncantium  fccutiras  cft.  cetapud  Mynfingcrum  obftriut.  cent-s.  c*f. 

NamcumhicMirtiusdeFcnditJd  cofuc-  p6.t.  m.  / .<£  2 .  rae  umen  nulla  ratione  ad- 

103  tudineregniGailijcinualuiircjf  nullamfuq  ducere  potutt,  vt  confihum  fufceptx  dc- 

alTcfiionis  aliam  adducic  tnmediudefcn-  fenfionis  roihi  vllo  modo  patercr  cxter- 

fionem, quam quod uaab A\\fccx\od.decif  queri.  Primo,quod,an  Doftori  ctiara  il- 

'i h,-l»j\ni  4$*.& ^jrj.rclatum  lii :  quod  etia  luftri  credendum  fit  dc  cpnfuctudine, 

Paponcm  Arrclta  Parificoiiu  conrcxcntc  quidaffirmanti.fatis  controucifum  fit,*c/ 

fcciifeolUndi  vc  fiau£oritatcmvniusin-  tpftretfttprt^num.^at.  Dcindc,  quod  per- 

fitmes  aui  cxtcoucs.etnniu  pcr  conicqucs  fuaderc  mihi  non  pofTjna,Ulas  conftitutio- 

fubuerccris.  I  Jern  dici  dc  dccifionc  illius  nes,  item  8c  couiuetudines  ira  compara- 

nj.nn.}.  potcft,  vbi  idcm  repent  B  utolo  us  elTe,  vt  nullaua,fi  non  exprefiam,  fal- 

&tabrociusreiteit  moaiu  dcnunuando,  tem  tacitam  intcrprctationcm  recipiant, 

<|uiadcbei  incelligi  cx  fentencia  ciuidecn  vtfalrerahbcrarodeccrtapartcdifpenen- 

faxi<i\\&d\ox*\iitnd.l.tiic.%.fi't.ff.dcpAil.\\  di  poteftatcm  relioqtant:  aut  fi  quid  tale 

nihildetnli  volunrarepatcr  mucara:adco,  d:fcrtc  coroptchcndatnr,  non  dubitanra 

vt  cum  Mjruus  in  fpecie  u.h-i  dcconfuc-  arTetete,talcs  lcges  ev  lnftituca  ex  cauifis, 

tudinc  GalliS  d«ponat,qust  facuitaccm  tc-  quas  rctuli,nulhus  effc  mocucnti.  £t  (ane, 

ftindiparcnubusaufcrat.aetin  tamacer-  quod  ad  Andream  Gail  &  «onfiftonum 

bjcconditionisvinctlaconiiciat.vtaliisde  Spirenfcatiinet.feonftat.ab illispacte  dc  ,0f 

nullo gratificari  poffit ;  fcd in contrariu ,vc  vnione  prolium probace  clfe ,  fed  nen  ap- 

eiusvcibainduxnnus.accipicndaconfuo-  pacet,illos  huic  coniun&ioni  tantum  tri- 

tudoGillixpouus  efhn  confirmetionem  buere.vt  omnemdc  rebus  fuis  difponen- 

nofti;alfertioni3,quameiuspfziudiciura.  di  facultatem  patenti  inuideant.  tmonoa 

*°4  H«sitatpt*I>batispIusncgotii  fortaflefu-  valerefimiles  conuentiones  apertc  profi- 

erit  cum  aifcrciune  Iacobi  Riccii,  qui  im  ici\it\&cmG*\\.feqiKntitbrcrHati6iui2t.nm- 

irdUt.devnionc pt0Lc3.n11.4z. moubusto-  mtr.f.&p. niliahquidfibiquisrcferuct.vn- 

tius  Gcrraauix  fetc  aa  comparaturo  cfis  de  ceftari  poiEt ,  vt  erum ftcie  difl.L2.CHp. 

arfimiat.vctaiia  pafta,qu2abdicentoranc  127. nu. j.  Itaquoqueaccipicndum  confti- 

tcftandifacultaicm,tolcrcntur&obl!gct:  tuo  Valcttnum  Forfteruda,cum  nihilqui- 

idquc  irrcuocabihter.Etfi  quisinaaftoris  demdetaliconfuetudine,qua;  receptaef- 

non  ita  ciari  &  famofi  renuntiatione  mi-  lct,ceftccur,fcdcommcmorctfccxitttrna- 

nusau&oritatis  itacuendumpucet,  isacci-  reraiiapa&amoribus  cofirmari  poiTe.  Sa- 

piat,noncdrcmnendumau6corem Valcn-  acinhanc  fcncctiam  collega  ipfiusGailii, 

ttnum  Yax\\zxna\lib.4.defHcceJJiiiu  C.24JIU.  Myn(xn%tx\xsrt(}(mfdcc*d.s.C4nJil.49.  tf.15. 

*/.oxiftimare  fine  vlla  diftindione,  pacia  tjri/.  euam  rcfpondic,  quod  nullo  rcme-' 

dcnonfucccdendo,&;defuccedendo,iU-  diointrodacipollir,non  poena,non  iurc- 

tuto  aut  confaetudine  inualefccre  poffc.  iurandO)<vtpafta,quzaufcrantliberam  to- 

Prztetea  non  vulgarc  Germanix  orna-  (landiiacultatem,quem  obftnngar,  quip- 

mcnium  AndreamGaiI^r.»^/?ra4/.-/.M^.  pequxcontrabonostmoresfiacoitendes  l0* 

i2s  nH.i.(j 4-  fcnptum  reliquiifc.quodni-  «ir./^.ccecutirceroncsillos^q.bonosraorcs 

*hil  prohibcntibus  ratioaibus,  qux  fecnn-  iurisciuilisfeparent  amoribus  iuris  cano- 

dum  iuris  regulas  padra  fututie  fucccilio-  nici:  idquetuncmaxime  obtincrc  often- 

nis,  ptxicrtim  acquircndarjta  imptobata  dit  **m. 20.  cum  nihil ,  Je  quo  quis  ceftati 

circTtneiurataquidem  valcant.didabar,  pou*JC,rcliAu  fir.Diucrfum  eiTcin  renun- 

confuctudincs  6i  ilaxuta  de  vnione  ptoli-  tiationedenonfucccdendo^vcl  confuetu- 

um,  modo  forma  cooiuonicnti  fubnixa  dinc.auc  ftatuto  filiam  dotatam  ab  hcrc- 

inc,dtfcndi  poilint:fubncc>cnscadcraau-  ditatc  patris  in  fauorcm  mafculorum  ct- 


Digitized  by  Google 


358  Commentavii  PcttiGiikcniiadLib.I  I.Cod. 

107  cludete,idemfprobai  HartmannusHart-  hcqueiureiurando,nequeftaroto,aut  c6- 
manni  Pr4c7ic.qu*/J.Ub.2Mt.jS.obJp.  quam.  fuetudine  talesconucntioncspofleconfir- 
uis  ibi  coniuctudtnis  mentioncm  non  fa-  manoftendit:idem  ecaf.74.nmm  7.dchac 
ciat.ModeftihusPiftor.ww/T^/.w^.^j.^ifjjr.  ipfacooptarioneloquensvnegat.illamefrt- 
pro  indubitatoconftituens, nd  valere taha  cercquominus parenti  integrum  fit.quod 
pa&aetiamiureiurandofitmata.fiomnem  &ipium  refcrens  oftcndit  Samfon  aduo- 
tcliandifacultatcroamputcnt.  HtS  accc-  catus  %2&cnfa  infuiirtcl.dtteJlMtnentJmtit. 
danttlla(qui  memoriat  prodita  funt  a  lo-  ij.c.^.infne. 

anneSiciiardool.ro Profeflbrc f ubmgcrv      Cum itaq;taminfignes&  clari  vtri, qui 

il  comci\d£Mctcorif.7- .n.tf.cjr  7.nultum  vin  in  diuerfis  Gerinanix  parribus  Spirx,  Fn- 

culum  contrahcrc  huiutmodi  conucniio-  burgi.Tubingar,  Francofordix,Wittebcr- 

ncsctiam  iurciurando  fuffulras.  Pra-tcrea  gx,L!pu*&altisin  locis  iam  rcccs  florue- 

108  rcfolutioncsfScabinotum  Lipfcnfiu^**/?.  rurtt,probent/./*##«yW</*/4//,&conrra 
//7.conlti:uunt,raIiapacianulIaobligatio-  conuentiones.quxlibcramteftandifacul- 
hem  inducere.&rquauisconfuctudmisaut  tatcmitaconftringercnr,vtdiximus,p)ane 
mramcnti  non  mcminerint,tamcn cx quo  darrmcnt; non pccna,non  luramcnto, non 
dica^leldlcreraliapi&adcfendere  invim  ftatuto,non  dcniq;  confuctudincconfir- 
donaiioniscaufTamortis,  fiquinqucrcftes  maripoflc  pronuntict.abfurdum  iudicari 
adfuiflcnr.facilcintcllgimus.illos  lcntite  dcbct,  li  cottusfcrc'Gcrmanix  roonbus  id 
depaftisctiaconfuciudineconfirmaris.cu  inualuiflcproponamus,de  quoilh  nulhm 
omniscx^cptiofitdercgula  c  i.extr.dejfde  mcntionefatcianr.  Inconfidcrati cnim  16- 
injirumcta.  vtt  idnoumt  pjnorm:tMt*scr*lti,  fultatorisfuiflet,aliaquxuisin  cocinnatio- 
Buerbtrdm  Prefet  (n (hcs  locis  UgiLbusJoco  de  ncre(p6fiattigifle,quamid,q,quam  roaxt- 
exccpttene  aJ  reguhm.  Wdenbeciusdchac  mcadpropoficum.vclfuq.veladucrixpar- 
ipiaconuentiondd^ucnstcftatur.quodfi  tis faccret, &  fi  nonalios^altemimperuos 
propter bonu concordix  quxdafucceflio-  iudiccs.ad dbfcruahtiarh  compellcrc  folet. 
nCi  Gmultas  &  mutuaquzda  fratemitas,ac  Quppertinet,<$  fint  in  Gcrmania  rcgio 
reciproca  inter  libcros,  vrriulqj matrimo-  nes, vbi  abrogatis  omnibus  moribus  &  tn-  »°J 
fiiivronftituaturitunc  non  ihfnngi  ius  tc-  ftitutis,que/ffcriptocomprehefa,&aP>in- 
ftad  ,led  moderationi,  de qua dixi irt u«,  lo-  cipibus  approbata non cflcnt.incolx  iubc- 
cum  cfle,  tdqj  conf 71.^.24- ZiCmscenfi.Ub:  tur ius  ciuil'eamp)edi,vt fitin  Marchiona- 
j.w./^.c^ /*•"««»«.*/.  cumcontrarixpatii  tuBrandeburgefi.inquoIoachimusMar- 
fCcuirer,ingertuefatciur,t'eftandilibcrtate  chioconftitundnc,quamahoij27 ^pmul- 
n6poirepa&;smutuisitainfringi,quinfal-  garicuraUir,  omnibusiudicibus,qui  ditio- 
teinahqriid.de  cjuo  tcftari  polfir,  rehnquai  hc  ipfius  rencntur,pra:icnbit,vt  in  dirime- 
tur.etiamfiiureiurando  nitartiur.Michael  discauflisfolumiuscGmunepre,  oculis  ha- 
Cralfus  Roft>>chienfis  Profeflbr  Ubro  recc-  beartt.paucis  exceptis,  qux  cadcm  confti- 
ptir.ftutentur.in%  fuccejjioibinttfteto,  nuj.  tutionc  exprimuntur.  Dc  qua  rc  copiole 
ncg4t,ta!ia  pa&a  cofilctudinC  trtduci  pof-  diflcrit  Scntzdct^tntrAcl*tfeud.2.pkrt.  uo- 
fe.&ellc  hacfcntentiicommunem :  idem  n*partuprinctpal.feclionej.n.ioo.Non  routat 
cjuoqiptotireturHieronymusSchurff.ri*-  deindc.quod  ab  codem  Ri ccxo  d.c.Jinel.nu. 
Jii.70.nu.ip  cyconfp.nu.2.(jr j.Ub «j.oftendit  32.  modeiandx  cnuntiationis  lux  cauila 
talesconucntioncsnullomodo  valerc.ne-  fubiicir*,quod  fil  bcri  tam  ingratosfcpix- 
querdigiortciurifiurandicofirmaripoirc:  bcanr.vt  dignicxhcredationcfint,vt  harc 
idcm  ptobat  conf 7j.nu.s.Ubr.2,itemconfi4.  potcftas illisnoaufcrarur.  am  &aliastflc 
Ub.i.vbi  ndminatimaifcrit ncqj  ftatuto,  caulfasfupraoftendi,  quxidithpetrcnr.vt 
heq)Confuetud«neinducipofle,vttcftandi  dilponendi  dccerta  faCultatum  patte  fa- 
libcrtasadimatur,aur  pacta  de  tota  fucccf-  cultatemhabcat^ncc^pathampoteftatcm, 
fionCconflrmcntur.Pra*tcrcafo^>tf.».//>.  itaoocrcendam. 

20  &2t.  vbi  adfirmat,huiufmodi  placita -t      Hjrc^explicatiorteprxfentis  legis  fuf- 

beq;iuramentd)  rte<pftatutd,heq}CO'rtfue*  fecerint.  Nam  fi  quis  pluta  defidcret,  is 

tudmc  cotii-mati  poiie.  Addc  his  omnibus  adire  potent  noftra  commcntana  de  frtt- 

hdvulgarcdecUsGermanicxnationis.Io-  fcript,  fttt.  j.  tiptt.j.  vbi  hanc  ipf»m  qu±- 

knncvnlE  >chitdiim  it$  ttddttion.ad/otnu.Bi.  ftionem  ex  cauflis  incidennbus  plcnius 

^yiimMrtSAUbrimtr^.tmmmi^.sbi  irattatc  &  pcrfcqui  coatti  fumusi  &  qux 

lupra 
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Tit»dc  Pa&is.kcumproponas.it£  $cj 

'fupra  commemorata  fum,  quod  proprie  Secundo  vixadnu&rofiniegitimapor:.  l 

adilluftrationcmnoftratlcgisperrinerenr,  tioncip£usfitii,vc1ucitricnre  vcl  fcmifle, 

defamtimus,  fichiccoconlilioinlcncura-  *wh.»eutjJim*.infr.dei»oJf.teJf*m.hzcenirr\ 

uimus,  n«  Lcctor  cam  vtih  &r  ncccflaria  c-  portio  h  1 1 o  lllibata  &  line oncce  relinque- 

harr^cionefraudarccur.  dicft.ifiimm.eed "ttt.it* bectmnu.  i.poH  C*. 

_        ^  jhfitf  Cumtn.  Ang.  FulgBentdicl.  d.c  tbeodet» 

LCX,  Lum  proponas.  \6\  ^^«^oucnttamcnrammulfittflccir- 

SvmmariA  cumftamiar.quas  diuerfum  fuaderent,  vt 

■  earum  ratib  merito  habcn  poijjt,  *rgum. 

'   Et^"^roc'tm fdtkam'»tf*'»  remitti ^  t,f(nuU.fdetur*tfuri*f.to.  aliaruln  lcgum , 

»    &idturu  fu.fi  ^Ltnutit rtiudctrtet  ttttunnnot  1UaS  fuPra rcccrtfuimus-  Utfwf. hn  ttnm.17. 

prohtbnfitf                                      ■  &fiff* 

,    Fuuuommtfum rtaprocum m Ugitmu fibi porm-  SccundoSaIyccr.Atf#*./.qu$in  pnefeO- 

nttionproctdtt.  t:f  lcge  cauta  (unr,  ctia  produci t  .\d  rcm  1 1  + 

4  &t*m  vnum  fHnmfrem  fidticommijji rccrprod  •fionem.quar  ab vrtofolo  ex  ftddcornniilTo 

rtmittcrcpojfe.  reciprocofaetafit.cum  quilibetiuri.quod 

f  A*^±^T^^^:^dt,c^^  fauorelpfiusintrodudum  lit,  renuntiar. 

fHbttMprtftntt^dutrfinofituMtnM^.     .  -               .  . 

4    'D^iio.nprtctdtnt^hont.  polht,  t./tenult.bOC  ttt. 

t   Qmt4cn*r»  t4tcfu4^<iu€dti<f»t,u4dfito0m^  Tcrtio,  AccUrtms  m  tzrho  t\ titm  pntm  J 

mi$tm4mpltu<td$tTxrtnonpottsl.  nm.id  ctiam  in  raciraremiliioneapprobare 

/    Jdemohunnfiidtxsmmifftnut pretutm  ret  tdit-  VidctUr,  vcluti  fi  tCS  hdeicoiw  flo  lubicda 

nMt4ptraputt,.  pre/cnteadueriahoalicnata  clfet,«r£./.f  «#• 

r    'Peetu^t.Jttme^  ttenu.fr.  ie  MeitemnUfftttm  c.qut  Uctt.dt  re- 

eo^remtjftontmconuntrt  vtdttur.  ^  ^  hancAcCuriii  interprcta- 

MAgnam  farailtaritate  prarfcns  confti-  tioric  damnant  hoc  loco  Cyn.  nu.i.  Btrt*f. 

tutto  cu  dclinitionc  pnmatlegisno-  nn.t.Btid.nu  i.FulgoCctrc*  /i».  Sttycetus  nu  2. 

ftri  tituh  habct.Sc  idcirco,  q  ibidcm  come-  AUxaud num  2.peH  f*e*bumdeAren*,Fr**i- 

.  moratafunt,huc  non  incommodc  tranf-  fmTtgri».c*ftr.»u.2.Decim»u.4.C*rnema». 

fcrri  poiruhr.fedoccmurautecxprincipali  -2.  Albtriem tnprtmtf. Lud. Romtn.  nu.4. &j. 

I  huius legis rcfpofo, ncdum  fimplex-j-fidci-  ' itjvn.nu.io.fyfe^- Purpur*t.nu.2.  drfca.AUi*- 

comrnillum  <&/././.  fedquodvltro&citro  tmnu.b.  idquearg.  i.'i rttt*.%  Luctajf.de Ug*t. 

coniunctum  fir.rcmitii  poiTc.  2J.G1iut.ff.de f>tgnw.*cl.  Concedunttameti 

Hoc  axiomanoftri  irtrerpreres  ornan-  gloifr  confidcrationera  in  tertis  calibus 

conftituuht,ctiam  vim  luara  cxfcrcrc  obtinerepofle» 

in  oci  fona  minotis.Z  defideic$mmtp.  12.  in-  Primo  fi  cmtrir  igooransa  Hdeicommlf- 

fr%. detrtnftcl.  (i  ramcn parens  profclfus  (ir,  farioflciente,  prxlcnteatq; racenre  dccipi  ^ 

fc  pioptcrea  illud  facere,  vt  irabccillitati  exalienat  1  o n c  po cu  1  lict,  f  .ug./. c-fmejnfr.  7 

&  lubnco  conOlio luorurn  filiorum,  vfqtie  aJsc. f  tU.  trem l.multer.  infr. dc  dtfirtcl.pign. 

ad  anngm  vigcfimum  quintum  fuccurre-  &  q>  fcicnti  fideicommillano  no  Tidcatpr 

rcr.  Hoccafu  non  difplicet  mihi  confidc-  dolus infecriJ.cnmdtn^tttnu.inf.dttrtnficl. 

i  ratioCaftrenfis,  qui  de  prohibitafccrtae  itt Ba/dut hicctrcsfi»em,S*fyc.hri mt.ujia»». 

rei  alienariofie»  vique  ad  dcfinitam  a  te-  n.AUUt.\%u.n.f»rf.»».s. 

ftatorextatem  loquitur,  coajii.  2}4.AUitt.  Secundo,fiiamconditiofideic0mmtfii 

hicnu  17. Decttnum.4 pfifi  Betrttinmtf  tUos  ttt  eueniiTcc,  &  fidcicorhmiiTariusf  pretium  I 

htacfenteatum  Ludttos,  talcm  remifljonem  perccpturus  clfcr,  Lfi fnniu  per fideuommif- 

inrereafa&am,  probandam  non  elfc,  ar-  juM.oitf.deUg  i.ejribtd.g/offs.  Quod  tamcn 

gum  i.muhi.  ff.de Ub.tjr p*(lbnm.  htrei.infiit.  intclligcndum  eft,  fi  agatur  dc prciudicio 

ttem LfiquttJnfr*. dtmoffic. tefixment. infia. I.  fundi,  non  autcm ipfius prciii,  Vt  cx  textu 

Titt*centum.ff.deco»dit.tjr  dtmonjir.  Q^iod  apparer. 

tamcnintclligcndumccnfeo.filibcrosin-  Tcrtio,ffi  fidcicomilTarius  atiquid  ffc-  4 

terea  non  fultulcnnr,  hoc  enirti  teftator  ciflcr,  quod  confcnfum  argueret,  vt  fi  dc 

fcmpcr  prztutitfe  cxiftimandus  c(t  J.cum  cuidione  promififlet,  vcl  li  fideiufiilfct, 

tu:ts.  102.  ff.  de con -itt.  ey  demonfirtt.  Ltttwt  acu-  /.  exceptione.  infr*.  de  tutcl.  i.  ve»dtca»tem.f. 

tiffimt.  i»fr*.defidetc*mmijf.l.gener*liter.i»fr.  eodem titnl.  itjon  num. tt.  t^ftct*t.  htc  num.  13. 

eUti^it.*rfnbjUtm.fHbc*ndttJ*a.  V»rfur*i.  »um. /.  urc*fin.  vbi  dcclarac,  illtid 
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proccdere,  fiue  fidcicomittarlos  fclac,  Gue  fcrtmcrcfqm  infiltd*mobUgMtijjmtytm 
[gnorct^rcmfiicicommiffooWiga.acflci  ^llt^^fi^JjSb 
fide  vindicatione  rci  dutttaXat  tradctu*  "  CmtrmrtM  ftmttnttm  Cmjtrtnfis.mutfitdtp 


U  UV  v-».*...~  —  '  d*nu. 

mrg.  d.l.vcndtcm*tcm.  Exiftiroat  tam«,  lll -im  ^  CtnfirmMtm  Cmfirenfit  fcntcntut  ftr  wmUn  mrgm- 
non  c  xcludi  a  pctitione  pretii^.  d.l.fifin»- 


nttnta. 


dumfcrfiicnemmtjfnm,  vt  &  fupctioil  CafU   i4  intcMlmLmmtientfAtfilnu  _ 
dl&UIHeftt  \j  Qmr*t»tR  nnnednndtoMtgMtiimmmJwdnmi 

Udtm<iu«imtfliiMmdiJ}*l*<*du 

Lcx,  Padtum  quod  bona       w  /i*nw« mym uneejfitmt atf\ 

g      ^  fibtconfniere fetmmt, &  tmm  ntttfitmttm  tm*~ 

S  v  m  m  a  r  i  a.  V  XefiUttaMntimomiMinttr  Lnumcm.ffJejome. &L 

A  '         ^  tnitrtm.f.>.fdtfidtmf 

i    NonfiUmfnmfirimurt+ftdtMtnmferttfimrtt    tf  /^f^^a«M,fc/././^.i.^<toNr/iI?#. 

gtfttfidtmtmfUrtf*ff*mm.  Qormmtxmmmtinitrfrotmtnmtt. 
j    JM*lm  oXtmfU,  i*  qmbmfcrtftmr*  ntctftrut  ^  s*bUt*dtfc*itm  exi.rem.mfr.de fideittf. 

U  St  trtdttwr  duoi  rtni  frt  f*rtc  coHmenuu  &Unm 

mntefict*r,tknm  vtdert  dimfwttUt fitdft. 
li  %/i*  nd  mtrodnecndnm  dimifioncm  fnjpctmt . 


fherttft  *  i!-ff'-«'-'"^  ■<*"  •;-'!"* 
tmtiM. 


i  TJlc  tradiiurgcncrali$rcgula.ttanttim 
XTlpoflc  teftcs,  &  alias  idoneas  probatio- 
ncs,quantum  inftrumcnta  vel  fcriptura,  fi  ^"tt" 
d c  rei  geftx  vcritatc  dctegenda  rraaetur.  Sfr* 

Vthic&l  eeutr4n*tnr.f.defiruer.Ufdt/d.  ^  ^tnrtl4  AUx**dn  txtfi,m*ntu  fictit 

1  «r/ff»*«»/.Exljftuntt(aracn  plunmi  calus»        tfMu»dt*tumttrftU*i»*b  tnutofitjkcbu 

quihuiuseon^tutiomsiugumcxcuflifle  ^^^^«^i 

vidcantur.  L.MIus  cmm  fcriptus  exh  .  bttc,dcquatototuu!odcduobus  rc,s,e- 
^OB^Ai^^^^^.         ;  folidum  obligati,  vnus  obtullt  pro 

^ft^S?^^g^Af  perfonaruafolutioJro;&uJarecc,>tacftt 

^W.Ineademcond,t,onceftaPpclla.  £c  vidcbatut  pofle  ex  tri- 

rioafcntent,aratcrlo^  bu,,ou/ordinciubiicio.argurocnus.  Pri- 

irfffas.de Mff*to>m  4.  Idem  quotlci      £  obfcru4tiotie^5i.  C  */«rfft 
ex  ,nfinuat,onem  rcqulnt »  /.  *m«m»J.       '       fidduflorcm     ,  in  folldum  ct 
^.^/.Idqueproccd,t,m  mulcs »      J  cSnucniat.fibi  nod 

rmlata  Voictlmm't'mt*ertt*4u>'*-  ]kiujf  vbi  fidciuflbr ,  qui  partcm  pecum* 

Jrt.dtjide injtrument*  ^  nomme,  vel  rei  promittcnd,  folttit* 

LcX> Sl Crcditorcs.t 8.  **a hbcratur.  Tcrtio,/.//* tete  i.f  dek- 

ftt.i.  in  qua  ncquc  folutio ,  ncque  pctitio* 

S  v  m  m  a  k  i  a.  propattefavta  ulcm  diuidoncm  inducic 

t  jfrftthtfitfrMfenrultcu.  Coatririum  tamcn  dccerttitur.quod  lci- 

1  Z$cir7tT'fTmdt^m?-ij. -.-e  licetaltetclalteriusperfonaranquamta- 

'   ^^tr^^^  citopaaointcrpoficononpoflitlntcrpcl. 

fMrttmidtbuortlMtMmftdKMtidftfiutrt^ti  lari.  QUarahotte  igiwr  adallcgatas  ano- 

fmU*tfrofcrfi*MfitM.  bis  Icgcs  rcfttondcbimus  i  Sunt,  qu,  pu« 

Antlorct^niMrbitrcntur%tx  fmrtttmtttftttmt  m-  tcttt.itttcrcfle  iti tcr  pctitioncm  &  folutlO- 

dtfitnacdmtfiommtndmtu  nemiied  cum  aduCrfetut  Uherum.  Ced.de 


t  A*  dtfntttonofirtltguctt^locmmmn^^  jdeintft» bm  ,ibit*mcn\itis  contcftatr  ct- 
4  «»*enim?t.icemcom^ 


Kjtttoncntlcvu t*ttqttMm  gcncrtticm  ftntTmittcr  *»-  i  j 

i*mMcctfind4mL  ^if^«/.*dcindcIcge*alrtranobisad 

?   oArgmmcntM  AktmUytx fmrtit  ttetftimi  dmifit*  du^a.qu^  dcfolutione  ctiam  mcnrionem 

ncninennmfcu  faCiunt,  putarim  ih  prjkfcntia  hanc  attti* 

i   %An  ercditor fottftmttm  mmimtfmSmm  iMemnm  »ornua,  cx  len ccntia  +  B aldi  nuMt.+.verfit.  J 

tcuotMndi  fedhtcqMMritnrMndemtetnteUtneiCM/keti' 

9      TnltC^        %mtt"  jhnnm.j.-tjtrftc.tfhmt  dtjhntluetlbenn.se. 

1»  i^7Mr^fiiftaherexcorrtufiUHnd»ntnfi^  IjCtttummCT.  4.  Vtrjtcrt.terttMCm/u , 

tl  DttUrdtie-ZMrttMiUoftrditfu  dtfimtientm  *deoi  mtt^i.Isftn.unmj.Frmnitjc.'        '  ^ 
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Tit.  dc  pactis, !.  ficreditores.  j& 

vcrf.fuperquo  dixit  Bdld.Rimjium.ij.  ^lexan-  teg.iur.ttu  libcrationis  caufla .  BartJ.no fotu. 
drt.num.j.ejr  6.Dtnetl.num.}.Dccti.num.2.  ica  §.iiberattonesffdcitberationetegat.  donationc 
componendam  cflc,  vt  fi  niinus  vcl  plus,  abfcntifacta.Ideq;  rcpctitquoq;  Dohellus 
i|  partcm  fuam  inculcric>fcquendalicdefi-  numj.  SedhxcargUmcntafacilc  refcllun- 
mtioUntercos §.r. ff.defidetuffidcmc{uoQuc  turaucloricace  noftrx lcgis,drd./.j.  Qucd 
intcUi^cndum.fiparcicioncm  fuam  iimpli-  vfque  eoproducitlalon  num.^.post  Satyce- 
pucitcccxoluetit,r/ d.lJ.§.t.  Scdliaddidc-  tum,Franctf^yfrettn.numer.2.t^iicxand.Lbj. 
ritpro  partelua,  velpro  perfonafua,diui-  conftl.27.Purpuratus  hicnum.u.yt  ficrcditorf  t 
fio  hoc  modo  intclligatur  intcrccfluTc ,  huiusraodi  padtum  rcuocarevcllct ,  illud 
quam  fcntcntiam  Dcc.  nu.2.  Akiat.w.tf.ct-  ipfi  no  conccderetur.  nc in  potcftate  ipfius 
iam  communcm  fatcntur.  fit ,  pa&um  fcmel  interpofitum  irritum  co- 

^  Non  dcfunt  tamcn  au&orcs"f  qui  omif-  ftituere ,  &  obligationem  ex  diuifione  fe- 
fahacdiftinctionG,  generaliterderiniac,  ex  paratamrcdintcgrarecontra  tcgem,  quares 
rcccptioiie  partis  dcbiti,  qux  ab  vno  coru ,  §.  aresm.ff.de/olut.  Et  quamuis  Purpurat. 
qui  in  folidum  obligati  crant,  inreracur,di-  hicnum.it.  quxrac  occaiioncm  oppugnan- 
uifioncm  induci,  &  taciti  pacti  cxccptionc  di  tamcn  numero  fcqucnti  adductaaucto- 
dcicxti,\f2.glojjahic,invcrboproutdebit,Lartol.  ritatcFrancifciCurtiiScnionsabhac  fcn- 
num.4.Cynusnum.2.0dofredusnum.i.Atciatus  tcntia  tanquam"}"  magis  communi  difcc-^ 
num.6.Angctus  num^ .  Atbcricus  n.2.Corne.n.7.  dcndum  noncflc  monct.  Vndccredito- 
j  Purpur.hic  nu.i. cu\us~f  pronunciacineruosi-  rcsne  inhuiusmodi  pericutum  incidanc, 
ca  nonnulli  mtcnd ut ,  vt  nihil  intcrcfle  fta-  pofsut  fcfc  munirc  protcftationcquod  fci- 
tuanc,anduos,  an  vcro  plurcscci  dcbcndi  licctper  huiusmodi  receptiohcm  nonin- 
iint,CaJlrenfn.j.Rart.n.}.Atex.n.2.cr  6.odofr.  tendant  iuri  femel  quxfico  prxiudicare, 
inpr.Saly.n.^.Bald.n.+.laf.nj..  idemq;  fcnliifc    aut  quod  rccipiant  huiusmodi  pecuniam 

3Lhictcdcndi{\xnt,Cynusnu.  2.gioJfa  in  verbo  laluo  iurc  obligationis  in  folidum.  Laldut 

proutdcbit.  Albericus  nu.2.  Roman.  n.  6.  Franctfc.  htc  num.7.Roman.num. ti.  Cyntts  numer. i.  Saty- 

Arettn.nu.2.Angel.n.i.Deciusnu.<.  futgof.nu.i.  cet.c0lum.fn.numer.7Jaf.tn  +.itmitat.  Alctatui 

Corneusnum.4.  dum  conftituunt  tacitipa-  mtm.ii.Purpuratusnumcr.24.argum.t.prohere- 

&cxcepcioncmablenrib.exfolucionccali,  de2o.§.t. ff.de  acq.vcl omttthcrcd.  Quare  nc 

quam  propofuimus  prodeire,2?4/./»///VAr/0-  dcficiar  huius  rci  probatio ,  poflunt  illud 

to§.t.ff'de  tcgat.t.  Et  quamuis  vcrba  noftri  exprimcrc  in  apocha,  quam  darcfoknfc 

rcfcripti,  quodad  duos  mifliimcft  ,  vtin-  vcl  idcm  in  cradicionc  rei  prxlencibus  ,  /. 

-    fcriptioindicat,  dum  cextusait,  credttorcs  qui Roma.ff.de vtrbor.obligat.t nonfoLm §.  ftd 

vcflrus,nccid\ic\t,attorumcorrcoru ,  itc  dum  vtfrtb.ff2eoper.nou.nunt.  tcftibus  ,  profite- 

fubncctic,^/>4rr^/£///,prxcereadumfubu-  ri.  Qucmadmodumc  concvarioncccfla- 

cit,neaiterproalteroconucntatur,  huc  fcnfum  fiu  eft,  vrdebicofcsiudicio  conucntihand 

admitterc  non  vidcancur  ,  vt  coarguit  Pur-  cxccpcioncm  cacici  pacti  opponant,  cum 

g purat.nu.4.eyfeq  rcludlari  videancur/f-  tamc  iudicis  non  fit ,  ea  qux  funt  fa&i ,  fupplc- 

ratio idcm in  cxteris  ctiam  admittcrc  vidc-  rc,  /.  4.  §.  hoc  autcm  iudtcium.  ff.  de  damnt 

tur,cura  cxempla,  vtftpe dixtmwlc^cm  no  infecJ. 

reftringant,/.  damni  infcctt  ftipuiatio  pcrtmet.       Circumfcribirur  f  autcm  difpoficio  no-  16 

ff.de  dan.infctfi.rcguia  §.  fintl.ff.  dciur.&ftcf.  itrx  legis  a  glofla,  item  Purpurato  hic  num. 

ignor.  Vidccur  cnimcrcditot,vtdiaumcst.  j-f.ilbfolutionc.quxabcoinfercur,  cuius 

rcfpicicndo  partcm,  rcmittcrc ius  fuum &:  correi Col\icndoXmt^trg.t.iniereos§./.ffdcf' 

obligacionem,quxindiuiduaerar,diuidu-  deiuff.itemi.fi exduobuo reu.  Scdhanc  t^Ioflx 

*m  confticucrc:  idq;  prxfaci  au&orcs  de-  cxpofitioncm  oppugnant  £aldus  mtm,  4. 

fcnduntarg.noftrx  \cg.& t.2.fupr.codem  tit.  Caftrcnf numj.  Sz\ycct.num.2.  AJcxand.». 

j  +Sed pugnatc diuerfo  Alciatus/w num.j6.  ^.RotnznJium 7.Cor\i.mtmer.6.cr  7.  Odo- 

tjrfcqucntibu6,<\u\ (cquutus  Picum  &:  Pctru  hcduiin prtnctp.  hC.num.j.r}'  4.  &  pallim a- 

Stcllam  nonnulla  argumcnta  incontra-  liicontendentcs  pr  tcipuum  noftrx  legis 

rium  tcxit ,  communibus  rcgulis  mnitcn-  beneficium.quxgcneraliter  concepca  eft, 

dum :  pactum  mtcr  ahos  celebratum  ad  a-  in  hoc  verfari.  Allegant  prxterca  legcm 

lios  traduccndum  non  ciXcteg.fi vmts  §.pa  rcos,tnfra,defideiuffor.  qux  tamen  parum  vi- 

tfujff.de pactis.itcm:  qucmalceri  pacilc.n-  deaturfufTragarijdeindei^.  itberum,  nfa, 

doc&ucrcnonpolXc.t.quotitteia.§.f naiff.de  de fdctuffer.  &  arguracntum  gcncralc  a 

Hh 
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362  Commcnt.  Petr.  Gilkenii  ad  Lib.  I  £  Cod. 

pctitione ad  perceptioncm yl.fiexduob.ff.de  Alcxandro  occafionc  prxbuit  eitii  difHn * 

pccuLiteml.2.jupr.hoceod.titul.lftcxtoto.§.i.ff.  &ionis,quxfupraanobispropofita  cft.  Na 

dclegat.t.  &  nos  libentcr  fatcmur ,  cctcros  non  libc- 

1 1     Bartolus  autcm  nmn.  4.  hanc  noftram  f  rari,nifi  fuam  por tioncm  intulcrint  Scd 

cohcluiioncm  alia  rationc  dcfinirc  cona-  non  indc  crficirur,  quod  vnus  pro  alcero,  - 

tur,vcpercincacadcosdcbitores,quiinIb-  fi  plurcs  fideiuflbrcs  cflc  ponamus  cxigi 

lidum  obligati  func  Nam  fi  implorarc  bc-  poilic  Id  enim  conccdcndum  non  cflc  dc- 

neficiumdiuifionis  poflcnt,aIiudiurisefle  claracprxfcns  cofticutio,  quod  fcilicctad- 

vt  ncmo  in  neccflicaceliberalis  cflc  ccnfca-  mittcndo  aliqucm  fuo  nomine,  vel  pro  fu» 

tur. Lrem  legatam.ff. de aliment.  legat.  ice  quod  pcrfona folucntem ,  pactum  diuifionis  in- 

id  cofirmari  videatur,arg./.rt«.  jj\  *ff  defide-  tcrpofiiiflc  videatur,  ita  vt  no  pute'  intcrcf- 

iufj.  Bartolo  adftipulacur  Salycctus  numer.c.  fc ,  an  quis  folucrit  jp  partc  fua,  vcl  jp  fu  a  vi- 

Alciatus  num.jj.Parpurzutum.27.vbi  hanc  rili.pro  fua  quota,pro  pcrfona  fiia,vc  hax  le- 

fcntcntiamcommuncmteftatur.5<^W»».  gc,luonominc,vt  aLLquotiens,  quamuis  in- 

Cornetu  num.6.  Donel-  tcrprctcs  noftri ,  cxcepto  Francifco  Areti- 

Im num.7.  lafnum.  1.  quamuis  inconftanter  no  hicn.t  hoc  non  obferuaucrinr. 
loquatur.Ioanncs ab Imol.  in  1. intereos. §.  1.       Quarto ,  quod  cum  tacitum  pa&u m f 

ffdefideiuff.numj. vbi ftatuit,quod etiam fa-  cdtranac  duorum obligationcm  in  fol idu; 

cit  Alciatus  hicnum.17.  dcfinitioni  noftrx  vcluti  fi  quis  pecuniam  mutuam  dado»  vel 

iegishodiclocumnoncflc,quodbcncficio  rcm  aliquacommodando,vel  difponcndo 

authen.^tf4.C.ir  duob.reis.cti*.m diuifioni  apud plurcs.dicat,  fc  illorum  hdc  in  folidu 

(itlocus.  fequi,  Scipficitraexprcflum  vcrborum  co- 

1 1    Cxtcrum  repugnant  Caftrenfisf hie  nu.  fenfum,  citra  tamc  conrradidione  rc  accc-  . 

j.item  Raphacl  Cumanus  inl. intereos  ft.ff  ncrint,l.ft  noftnotUuinf.de reb.cred.fi cert.petat. 

defideiufforib.  item  cxpreflim  Angelus  ibii.  Leande.ffdeduobjris.cur  no  ide jpbabimus  in 

verjk.tuaddequodfijoluent.  Hi cnim non pu-  ofona ipfius rci ,  profitecis,  fc  pro pfona fua 

tant  diftingucndum  inrer  fideiuflbres,&  a-  iolucrc ,  ad  qux  verba  cum  crcditorcs  con- 

lios  reos  dcbendi  ,  feddcfinitionem  Iegis  niueant,  tacitum  pactum  diuilionis  fccifle 

noftrx  in  Ycrisquc  locum  habcrc.Barcolus  iudicandi  funt,vt  hiccjrL2.Jupr.e0d.tit.  Qui- 

lutcminljcx  dttobm.ff.de  duobmrcisnumi.  A-  busfundamcntisiaclis,  nonpellcntnosTu- 

lexandhie  ««.tf.dcrendunc  diuifionem  indu-  fccpte  defcnfionis  loco,  argumeta  Bartoli, 

&am  rationc  pcrfonx  foluencis  ,non  alio-  quamuis  cnim  ncccflitas  donacionis  con- 

rum,idq;  zrg.L.quotiensj7.ff.deJoiutionibm.  lilium  cxcludcre folear  ~f  camenhictalcm  ic 

13  Inhacdiflidcncium  do&orumf  coccr-  ncceflitaccmincerccdcrencgamus,cu  no 
tacionc  Caftrcnfis  inccrprccacioncm  pro-  cogacur  cum  fuo  dccrimcnro  parcem  rci 
bibiliorecflccxiftimo;  Primoarg.l.noftre,  dcbitxdiccipcrej. Lueiusffdevjur.  antcqua 
fiuc  rationis  in  ca  cofiderarx ,  q>  crcditorcs  conftet  diuifioni  locum  efle,/. fi dubitct^jr  L 
admittentcs  aliquc,  qui  rn  folidu  obligacus  interfideiufiora 2i.ff.defideiuff.Sc  cum  pome- 
crat,  jp  partc  fua  foluentc  vidcacur,  id  q>  in-  ricfibi  pcr  prorcftationcm  contrariam  co- 
diuiduu antcacrar,  diuiduum  conftituhTe.  fulcrc,  leg.$.§.fin.ff.quodviaut  clam. Iprohe- 

Secundo  ,  c-uod  fidciuflbres  omnesin  rcdc^.iffAeadq.vctamttthmd.vtfapraoficn- 

folidum  fint  obligati ,  quamuis  illud  cx-  dimm. 

nre^umnonf\t,Lnoorccle,infr.defideiufi.ejrL       Longe  infcftiorobcxcft  quemf  fccun-17^ 

mtereos.$tff.eodem,  inprine.cum,  vcaicCaius  dolococxLintereos  si.§.r.ff.dejMetMjf.  occur- 

lurisconU.2i.e0d.tit.  mcer  fidciuflbrcsnon  rcre  vidcm9,  vbi  Papinianus  air,  fidciuflbrc 

ipfo  iure  diuidicur  obligatio  ,  ex  epiftola  qui  parrem  pccunix  fuonomine  velrci^p- 

D.Adriani.&ideofi  quis  corum  anteexa-  mittendi,fbluit,rccu(arendpofle,quomi- 

ftam  a  fe  partcm  finc  herede  difccflerit.vel  nus  refidui  diuifione  fa&a  porrionis  iudi- 

adinopiam  perucncrit ,  par  cius  ad  cctc-  cium  fufcipiat.  Additcamehumaniuscflc, 

rorumonusrefpicit.  filitisconceftacxtemporcalrerfoluedofic,  . 

14  Tercio,moueorauctoritatc  f  L  quotkns  vrpcrexccprionemillisfuccurrarur.  Dif- 
37. ff.de folut.  quaapcrtccauccur  fidciuflbrc  ficilis  profecto  eft  ancinomia,  fi  confera- 
fuonominefolucnccmlibcrari.  Nccadre  tur  cum/.  quottensj7.ff.  dejoiut.  &hac  no* 
pcrtinct,quodadiiciaturilIaparticula,jW  (  ftralege  :  caque  rcs  cauflam  prxbuit  * 
Jolmltbcrct*r,Qpx  confidcratio  Bartolo  &  ^vtloa.  abImol.ibidem,itcmAlciatus^fi£ 

Ludo- 
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Tit.  dc  pacl.  L  fi  crcditorcs.  M 

Ludouicus  Romanus  &:  Doncllus  diftin-       Exfiftitdeindc  arque  infcftus  fcrupulus 
gucretintcr  ridciuflbres  &:  duos  rcos ,  fcd    ex-fLreosmf.dcfidetuj/.qut:  itzconccouclt ;  U 
cum  implacabihter  rcpugnct  dic7J.quotienst    ReosprtncipaUsve/  mandatorcs fmpUciter  atce- 
mihi  prxfercnda  videtur  /blucio  Cynihic  ftosctigerc,vclpropartcconucnircyvclfatis  non 
riim.z.  Albcrici  num.i.  Barcol.  »*»>.*.  Bal-  frctenie}(ontraifUcmeger4Sprimo,poft  ilium  ad 
di  num^. Angcl.  numer.  t.  Salycet.  numer.  4.   a/ium reuerti(cum nullus  de  his  eUtttone  tibere- 
Qoxn.num.6.CvS\xcn(.hicnum.j.  Dccii  num.   turjUcet.  Hunc  nodumita  cxpcdiunt  hic 
j.Iaf  »./.exiftimanciu,inccrcflc,an  quis  lol-   Caftrcnf  »../.Corne.».<f.  Roman.  n.ro.lzf.n. 
ucrit jp  pfona  fua & copctcntc  portione an   f  Baldus inl.(iextoto S.§.  rff.de/cgat.  /.  Franc. 
vcrominus  vclamplius.vc  hicnihilmutc-  Axctinusibid.n.<.verJ.depetirio»endhab<mus. 
rur  dc  priori  obligationc ,  d.l.inter  eos  $.  t.Jf.   Angclus  A  rctinus  tn  Lcxduobm.ic.Jf.dednob. 
de fidetuffitcm/.tati%. poUdiuifioncm.ff.dcpa-   mr»«/.Ioan.ab \mo\.num.2. dum ait.  quod 
tf&quamuis  ibidcm  ctiam  alia  ratiointcr-  forteBaldiopinioibidcmfit  vcrior,Fulgo- 
ucniat,quod duntaxat vfurar folutar fint,  il-   fius  inLrcos  Jnfr.de fidetuffor.nu.  r.  vt  intcrfit, 
lic  vero  iblucns  liberetur  :  &  huiusmodi   anquis  vnum  cxpluribus  conucncrit ,  an 
pactum  ctiam  cctcris  profit,  vtantcarcm  vcroomncsfimul,vcprioricafurcfcrac,an 
digcflimus.quod  ipfum  coarguunt  vciba   fimpliciter  fine  commcmorationc  ccrce 
d.l.quotiens,daxn lurisconfultus aic.vnum cx   porcionis,eundcm  iudicio inrcrpcllarinc i- 
"  fidciuflbribusfuamparccminculifle /»/.?*-   ca  accipicnccs  legcm^/w^anobiscommc- 
rointer.  §.t.  duntaxat  parcis  fit  mcntio.      moratam.  Quodli vcropeticritillum  con- 
His  ita digcftis  offcrt  fcfc  alius  fcrupulus   demnari  &  vrgcri  ad  folutioncm  portionis 
I  8  fexLfiextoto.  S.$.r  ff.de  tigat.r.vbi  luriscon-   fux,hic  idcm  probandum  cfTcvug.  ttoftrale- 
fultus  conftituit,nihilominus  aliapartem  £*f,cumafolucionead  pecicionemrcccein* 
pecipoftc,  aquoquis  vclit,  quamuis  altcr  icxatuxJfiextotof.§.rffdctigat.r.itcm/.Jiex 
partem  (oXmftcXtBartoLhicnum.  4.  Baldusnu.  duob.ff.de pecui. Acccdit  racio,quod  pro  par- 
i.Phitippus  Comeus num.d.^fngeUss&Imela in   te  pcccndo  arquc  dcclarat voluntatcm  fua, 
dicf.Linter eos§.r. f.de Jidetufior.reUrihtcab  ^yf-  atqj  facit  folucionem  pro  partc  accipicdo, 
lex.tndron.ij.  idemqucvidcturfentircglof-   imoadmiflaBarroliconfidcracionc,  quod 
fa  hicxnverboprouidebitt  &rmulco  apertius    lolucionemafideiuflbribus  propartcacci- 
ind./fiextoto,$.r. ftatuunt, quodintcrfitin-  pcrccogamur,  iuftiorratiocirct  cuedi  huc 
tcr  vlcimas  voluncates&concra&us ,  cum  rcum.quodquisnoncogaturpropartepe- 
in  illis  diuifioni  locus  non  fit  ,  &r  in  his    tctc,d./.reos^/fin.infr.defidctuffer.  Porro  fi 
auccnu  aliud  obcineac  :  hanc  fencenci-   quis  fecundum  priorcm  cafumomnesco- 
amBaldus»/V»jww.  6.  communicer  appro-   ucncric&licemeciam  f  conceftacusfir.il- 10 
bacam  cflc  rcfcrc.racioncm rcferc. quodin  lum  poftea  non  cflc  fuftinendum,  fi  aba- 
concra&ibus  porcio  virilis  parcium  cofen-   lio  portioncm  altcrius  confequi  vclit,  nc- 
fuconftituatur,  in  vltima  aucem  volunta-   dum  hiauctorespronuntiant,fiwyyfyr.tt/*- 
rcnon  infpici  folurionerru,  fcdiudicium   timw,(cdctizm  glolYainLtiberumJnfr.deJide' 
teftacoris ,  quod  folidi  obligacioncm  in-  iuff.inverbJurisratio  ,  auccorirace  ciusdem 
ducat.  Diflenciun  cauccm  &  hoc  cafu ni-    tcxtuscf  tbid.BartolustnprinctptoA^i/bericJn 
hil  diffcrcntiac  cfic  intcr  vlcimas  volunca-  frincip.\^fngel.num.2.Batii.vu.  r.  &  2. odofred. 
tcs  &  contractus,  aquibus  vlcro  fccicroar-    nu.2.&j.Sa/jcetusnum.2.&in/.  reos  eod.  tttuL 
gumcncari  \\cczt,Lfiruum  4  * .  §.  eum,  aui  chi-    nu.s.Fuigef.tn dJ.Uberum  nu.2.itemin  /.  rcos.  lo- 
rographum.ff.  de  Ugat.r.l.  nonmtrum.ff.de fi~    an.ablmol.in/fiextoto $.t.njt.verfitneagtijjat 
gnor.  ait.  pronuntiant idcm  Baldus  iibi  cd-   infiae,Bartolusdictt.  Rafhac/  Cumanustbid.nu. 
trarius  in  dd.fi  ex  toto.§.  /.  iccm  Angcl  us,  Ca-   i.verftbiexigit^afius  n.6.  BartkoUm.  Socin.  nu. 
ftrcnfisAww.j.cf -fSalycetus».*.  Decius».    <.Atixand.hicn.4.(y$.rMycetj>u.$.  Purpuratjn. 
j.Alcx.»./.Lud.Romanus»./tf.Iaf»*.*.Pur-   «  quamuis  meoiudicio  hic  Andr.  Alciar. 
purac.».^/.vbi  hanc  fcnccntiam  communc   nu.jj.dr /fy.iccm  Duarcni»  /iextoto.§.r. 
cflc dicic, vt  etiam facicLudouicus Roma-    malcdiflentia nt  Sed.icgem  iiberum  eo ca(u 
nus.Contenduntitaq;,illumtextumacci-    cxaudiant,  quoaliieti.im.blucndo  cflenc. 
picnducflcdeccq.partcfimplicitcrfoluc-    Scdobleiuand  jmdi:,<juodpltirirniexhis, 
ricfinecomcmorarionco^idfaciaCjppartc    quosrctulimus,vtSalycctus,  Alexand.  So- 
aucr>fonafua.quib.acccdcre  pofiutomncs   cinus^Franc.Purparacusnon  agnofcancil- 
ilk,  quos  inicio  huius  lcgis commcmoraui.   lam  diftinilionis  parcc.quando  fcil.vnus  cx 
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duobus  rcis,  vcl  fimilibus  dcbitoribus,  pro    admittit hoc  loco glofla in  verbo ctmpendii, 
partc  dcbita  conucmrctur,  vttuncvidca-  vbitamcinincettorcunquit.antclrarnen- 
tur  factadiuifio.  Pr.ctcrca  illud  quxftionis    tum,  an  vltimavoluntasappcllaridcbcar. 
cft.anlipluresrci  dcbendiiudicio  conuc-  Bartolusautcm».*.Fulgoi.«..?.Salycetus». 
niantur ,  nccclfariu  niit,  adhanc  diuilio-    .f,poft  Cynum  &:  Pctrum  abcodemalkga- 
ncm  mtr  oduccndam,  vt  pro  partc  compc-    tos  hac  difpofitioncm  ttjtamentum  vocant- 
tcntcconucniantur.  f  &  dcindcliscontc-    Angclusvcro  «>«/»«»  lafon nu.t$.  Roma- 
ftctur;  quod  vidcntur  rcntircBartholom.  nus»./*.Corncus».7.PorroBald.»./.Alcx. 
Socin.ind.t.Jiintoto§.t.  num.$  ff.de  legat.i.  i-  ».j.Philip.Dccius»./j.putantparurcfcrre, 
tem  Baldushtcnum.4.  tdem  Batdjni.tbcrum  nu.    quc- nominc  appcllctur ,  modo  idcm  cfFc- 
4. Lttd.  Romsn.htcnumJ.  vbi  addit ctiam  ita    dtus  icquatur./.  GaUus.^jetusff.deltb. ejrfejlk 
intcr  omncsconucnirc.fCxtcrum  Alcx-    heredjr.jl  Xnco  autcomncs,quibusadncio 
nnd.hic  num.$.  Ioan.ab  Imol./.  exduobue. ff.de    Francilcum  Aretinum».,*.  Purpuratu  n.tS. 
^»:?£«i*rw.»»./.conftituuntiatis  eflc  quod    conucniunt,  hoc  pa&um  non  valcrc  iurc 
fimplicitercontraomncsadioinftituatur,    donationis  ex  caulfamortis,  vt  ctiamde- 
cxquopctitio  iimplicitcrfa&a  viicaturin    monftrat  tcxtus  in  hxc  vcrba  :  nccdonatto- 
portioncs  diuidi,  /.  reot.§.  cum  in  tabulie.jf.    hitcfutdem  mortis  cauffa gcji*  efficaciter  (pecum 
deduohus  reisl.t.  infir.ft ' pturesvnafintent.cond.    ojicndat,  cuius  rci  varix  rationcs  afiVnan- 
fitnt.vbi  Bart.num.i.Bsliusnum.t.fjr2.Caftrenfi    tur.  f  Vna,quod  nc  quidcm  per  codicillos  * 
num.z.  Fitlgofinum.j.  quamuis pofteaalium    hcrcditas  dari  poflit  LfiecuncL  mjra,de  coui- 
intcllcttum  introdncat  Salycct  »«»>.  t.&L    cillts.  L  t.  ejr  1.  heresff.  eodtmtitui.  quod  vfquc 
pracedentinum.2.  Cauifam  cnimdubitandi    adcoprocedcrc  arbirramur,vtctiamfinon 
in  co  tcxtu  rcquircntcs ,  quod  cumfrntcn-    dc  tota  hcrcditatc  ipfius  adum  fit ,  Ct d  do 
tiadcjcateircconformis  libcllo,  fipona-    quadamipiiusparte,  adhuc  tamcn  huiuf- 
musin  eodelibellopctitioncfimplicitct  fa    modiconucntionontcneat ,  vtojlendtmta 
damclfcperconfcqucns  quoq;  diuifionc    int.pac7um,Jupra,boctttuL  Aliam  rationem 
introdu&am,  conftituunt ,  a&orem  plurcs    proponitglofla,quod  donatio  caufla  mor- 
reos  in  folidum  conucnifTc,  adieda  claufu-   tis  ,  vltraq;  vires  quxfitx  rei  conccdant , 
la,  quodvna  folutione  contcntus  cftcvc-    onus  adterrenondcbcat,  allcgat  l.Jihcre- 
lit.  Et  hxc  vltima  fentcntia  iuri  magis  con-   dttatemff.  mandati ,  ita  Turpuratus  htc  numc* 
ucnircvidctur.  r$  20.  quamuis  Alciatus  numero  ficcund.  a- 

lium  fcnfum  vcrbis  gloiTar  adfcribat.  Ex- 
Li€X  Itcet.  IQ.  jftiraat  enim,  quodcum  hxc  donatioca- 

dcm  forma ,  quacetcrxcontrahuntur.ct- 
iam  prxienrcm  intcr  contrahentcs  ob]i> 
gationcm  inducat,  qux  deindc  poftmor- 
tcmcxfccutioncm  habeat,  ittjiitut.de  dona- 
tion.  in  princtp.  glojfa  in  leg.Jaund.  infira  ,  dt 
dot.  prategat.  ta  princip.  paCtumautcm,  dc 
quo  agitur,  non  prxlcntcm  obligationem, 
lcd  obucntioncm  bonorum  poft  mortem 
refpicerc;  Vndc  cu  nullo  modo  donationi 
conucnirc  poflit ,  mcrito  non  valcrc,ncc 
hcrcdiratcm  cx  co  dari  poiTc ,  &  hancef- 
(erationcm  ,  quod  filiusfamilias  teftari, 
vcl  codicillos  raccrc  noiTo  poflit,  L  ficni- 
um ,  tttfira  ,  de  tejlament.  donarc  tamciL» 
/.  /4»»  is.  £.  pri».o,ff  de  mort.  cauffa  donat. 
JEc  conftitutio.duopr^cipue   noru  prohibcarur.    Tcrtiam  rationem 
rcfponfa  cxhibct  ,  primum>   idcrru  Bartolus  adducit ,  quod  in_,  do- 
quodintcrpaganoshuiusmo-  nationc  caufla  mortis  cxigatur  rerurrL. 
di  fcriptum  vcl  padtum ,  quo    traditio  leg.  inter  mortis.ff.de  donationxauffk 
compiehcnditur ,  vt  is  ,  qui  fupcruixcric  mortie. 

altcrius  rcbus  potiatur,  non  valcat,  nedum  Et  quauishxccofidcratio  vidcatur  po£ 
1  iurc  tcftamcnti,*|*v t  tcxtus  clarc  infinuacfic   fc  labcractari,q,donatio  cx  noua coftitutio- 
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Fa^tum  raiprotum  inter  milttes  defutctdcndo  ,an 
tcjlamtntum,  anvtro  vliima  voluntas  m  Jpecie 
vocahdtbeati 

Rationes ,  quare  buiusmtdi  pa3a  intcr  paganos  non 
valeant. 

Vir  &  rxor  fe  mutuo  mftituere  itott  probibcntur. 
An  tnjhtutioex  mutuopaclofecutaexeovitietur, 

qutd  alterfidcm  non  ftruaucrii: 
Dijhnctio  aucloru  m  fropcjita  quijhont. 
Ratto.quareimhtibus  bummodi  priuilegiunt  t»~ 

dultumftt. 
QUitre  Imiumeds paclareutcaripofint. 
Virum  tntcrtffe,(\uo  nomintaltautdappcllttur,mo* 
do  tdemeffctliuftquatur. 
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•     Tit.  de  padfcis,  1.  licet. 

ftC  Iuftiniani ,  l.  fiquuargentum.fi.  dedonat.  clionc  ipfam  inftitutioncm  vitiari  putcr, 

a&ioncra  pariat ,  tamcn  Bartolus  in  l.  iuris  tanquam  captatoriam  d.  /./#*,&  Alciat.  nu. 

genttum.§.qui»imo. ff.de  paci.verf.vltimo  oppO'  S.cx  co  iilam  corrucrc  ftatuat,quod  altcr  fi- 

*wV«r,dcclarac ,  candcm  lcgcm  locum  non  dcm  non  feruaricPorro  dubitarc  non  con- 

habcre  in  donationibus  tacitis ,  quam  fen-  uenit ,  quod  0  nullo  pacto  inccrpofiro  duo 

tcnciamBartolicommunitcrobcincrcpro-  fc  inuicem  inftitucnnc  ,  Vt  vir  vxorcnu, 

iitcturhicPurpurat.»//.^.quodramcn  ma-  U  vicilfim  illa  maritum,  talcm  inftitucio- 

turioriconiidcrarionirefcruo.  ncmcxcononvitiati,  quodaltcrvolunra- 

Quartam  rationcm  idcm  Bartolus  ex  tcm  fuamancc»  vcl  polt  morcemalcerius, 

fcnrenciaPccri  dcBellaparrica.iccmCyni  coramunib.  fcilicctliberisinftitutis.rcuo- 

adducir,  quodhic  no  aarucrirfolcnnis  nu-  carit,  AictatuthicnumJ.Pccktus  dMb.1x.4t.nu. 

mcrustcftium,  qui  ncdum  in  teftamcncis,  i-&feq.  quodcumdurumvidcatur,&fa?pc 

fed&  in  codicillisrcquiracur,  vtadminus  Fcdundarc  ingraue  dcrrimentum  libero- 

quinq;incerucnircdebeant, injlitut. decodi-  rum.ii  poftcaalic,  nupriarinccrcedanr./.  lex 

eiil.inprinc.  Sed  finc hax rario non  vidctur  qu* infr.de admtntJi.ejrperi0tJ.hu/oitsdertMoc. 

huic  legt  couenirc,  quamuis  per  fc  vcra  iir.  donau  ccrram  cautclam  ibidcm  cradir,qux 

Ercnim  hxc  lcx  formam  hcrediraris  relin-  apud  cundem  rcquiri  potcric. 
qucnda:  confidcracqua!  tcftamcnro  coh-       Sccunda  rcgula  noftrx  lcgis  cft,  quod 

terri  foleac ,  non  alia  racione,  Lhereditasjn-  p actu m  mutuum  de  fucceflione  inter  mi- 

fra ,  de paft.conuent.int.  vir.  ejrvxor.  Vndc  litcsvalcat,  &  adfciicac  natur3tn  vltimar 

meoiudicio  idemBartolus  nonmalccon-  voluntatis.  Ratiodiucriaris-f  intcrmtlircs  4 

dudit ,  quod  fi  in  tali  donationc  ctiam  fc-  &  paganos  cfle  vidctur  impcritia  militum, 

ptcm  tcftes  adfuuTcnt ,  illam  tamen  pro-  injiitutJetefiament.miUt.  in  prtncip.  Ug.prtm. 

ptcrcanonvalerc.  Ofafcus  decif.  Pedemont.  ff  eodem  titul.  &:  pcricula  &  occupartoncs 

100.num.2s.  Deciusconftl.22i.num. s.PetrusPec-  Ttu\it*tc$tvtlwUgejtcmUg.fiujnfrdetefiamt 

kiusintracl.detefiam.toniug.lib.t.eapj.num.2.  milit. 
3  Diucrfaautccauflaefler,ffiduoinfolcnni       Rarioautcmf  quodhuiusmodi  placita? 

tcftamentcvclutivif  &vxorfcinuiccmin-  invim&  naturam  vltimae  voluntacis  mi- 

fticuifTent,  hoccnim  prohibitumnoneiTe  grentcft,  quoddonatio  rcciproca  ommu 

colligi mus  cx l.deteflam.  in  Codice  Thcodofta-  bonorum  captandx  mortis  votum  tnduce- 

«ccum  non vidcantur caprandaehcrcdita-  rc  vidc3xut,l.defideicommijfo  t2.wjr. hoctttui. 

tis  caufla /.  captatorius.  f.  de  hered.  infiit.  auc  quodq;  cxpcdiat  militib.  nc  cx  huiusmodi 

{)toptct  pratmium  mutuxnuncupationis,  conucntionibustemcrcobligcntur,^.*/./. 

e  inuiccm  inftitucrc,/./& autem.fi. dehered.  diuus.fi.de  tefiam.miitt.iiemi.pacJumquoddota* 

infittut.  fedexcaufla  affcctionis  ,  Baldus  i*  lihoctitul. 


I.  cum  antiqdkusjnfra  dettfi.  ejr  ibidem  Cafiren- 
fis  num.j.  vbi  tradunt  hacc  teftamcnta  ct- 
iamvnamcmbrana  vel  papyro  poflc  con- 
i\xt\g\.Pttr.PtckJetefiament.coniug.ltb.i.cap.if. 
num.2, 

4     Quarri  hoc  Ioco  poflct,  fanfiduofemM 


His  ica  fubdu&is.  quacftio  eft.qualis  ha?c 
difpofitioccnferidcbeati&gloflaquidcm 
duasoptnioncs  pcrfcquicur.  Vnam,quod 
fitteftamentum:alteram,quodfir  vlrima 
Voluntas,quc.  fpcciali  nominc  carcar.quod 
vidctur  htcprobarc  Angelus  tn  fine,  Pur- 


tua paflioncdeinfiitutionevtrinquefacienda  ob-    puraruS  numer^.&c  alii  quos  fupra  reruli.f  S 
firmxifient,ejraiterconuentionisfide  imp/eta  al-    Scd  fiue  quis  hanc ,  iiuc  illam  ienrenriam 
terttm heredem reliquijfet, rali*  infticucio  cX  co    fcquacuf,tdcm  pene  crVc&us,  vt  ofiendtt hte 


impugnari  poflct,  quod  fuperftes  nullum 
teftamentum  fcciflecvclco  fa&o  aliu  he- 
5  redemdefignaflec,  quainref  brcuitctdi- 
ftingucndum  puro ,  intcrcflc,  an  in  ipfain- 
fcitutione  ha?c  caufla  exprcfla  fit,  an  rai- 
nus,  vt  hic  nihilominus  inftitutio  valcat,il- 
lic  vcro  vitictur.  Ita  accipio  Baldum  /.  illic. 
7t.ff.de heredjnftitut.nu.2.  iafoncm  hicpoft 
Cumanumab  eoallcgatumitemPctt.Pcc- 
kiumdete/iam.coniug.iib.i.capit.44.numerJ. 
quamui s Pupuratus htcntm. 36.  finc  d tft  1  n - 


KyiUiatus  num.  2}.  &  omncs  iOt  quos  tnitto  re- 
eenfui. 

Lextraditionihvuy  20. 

S  V  M  M  A  R  I  A. 

t    Sine  tradttimt  regtilartttr  demmium  ttt  ptmifpt 
nen  tranjit. 

2    ld:m  enam  Itcum  habere  quamuit  Pniaerfalis  cotf 


Inuejlmram  non  tranrfirredminium. 

Hb  | 
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4  ffucapioaddominium  tramferendum  prodeft.  nH.i2.&fia.Aiciat.n.di.Corneusnu.4.Ufnu.i4. 

5  IxpaRoUgucommifforu&addUUonuindiemdo-  2W/.»/,.,.conftituunt  quodipfumdomi- 

mtmum  transfundi.  .   A   ,  -n-  r  j 

#   Differentu  intelverba  dire^a  &ob\tqua.  "U"P  CX  Pad°  legls  commiffori*.  .rcm  ad- 

7  smgularuoptnioAlcuti  ctrca  pailum  Ugis  com-  dicTlonis  m  dlC^?*4  tmdJ^.fiqttitjkkhu- 

mtfforia.  <incvllatiaditionc,cxfolacontraftusrcfo- 

8  nomimum  tffo  iurein  tccltfutm  transftrri  in  Ifm,  lutioncycl  vt  FulgofRomanusatHueDonelLcx 

fupr.de  fatrofan£t.tccUf.  intcrpofitafijipeniioncreuertatuj,vcl  vin- 

9  idtm  tutnirtin  cauffa  foctttatu.  dican  poflit  abipfo  vcnditorc.f  Admoncc  * 

10  lnreftitutionehertdttatutxSC.rrebeU,anodomi'  tamcnBaldus.Cuifubfcribunt  Alcxandcr, 

mumtranfm.  Salycctus,Dccius,Corncus,  Mon.iniocu 

H    Inrtbmdotaltbmettamdomtmitramlattonemlo-  „  '  t .  u  u*»,-u"" u»,  i«u«, 

raw  fe^twf .  Alugatu -,hoc  lta  demum  proccdere,fi  vcrba 

iz    I»  Itgatutpfo iurt  dominium Ugatario  quari.  dircfta  fint ,  vcluti  quod  rcs  llla  conditio- 

1}    In prtdto quod caujfa alimtntorum datum ftt ttiam  nc cucnicnte incmta (it, x >' /.  commiJJiri* tn- 

jingularem  vtrfari.  fra.depacJ.int.emt.cr  vend.l.  lege.cr  §.  /.  ff.eotL 

14.    Xonfoluto  vtSigalt  rtt  muniftca  ipfo  iurt  commU-  l.vbt§.fed&  CMarccilus  &  l.  item  qttoddtiliwt, 

tuntur.  &L  Sabtnu4.fdeindtemaddttl.vU  harc  &  (i- 

,f    ".f!"^*^^™^*^  milia  vcrbadcprchcnduntur ,  resfit  inem- 
mo  rerum  quu  cxuitur,  r  *    r       r .        r  .. 

\6    In  arrogation*  generali  arrogator ftattm  domi-  U.  »  fif"*»**  n9n frtrttfoiuta  ,Jl  meltor  con- 

ntumreinanciftitur.  d,m  f*™'  Quod  &  ipfum  ob- 

17    Stnttntia  in  duplictbm  iuditiit  ipfum  dmimum  feruauit  glofla  &  Bartolus  in  l.  prtma  ,ff 

tramftrrtvidetur.  dedonat.  Quod  fi  vcro  vcrbis  obliquis  vfi 

it    Singularit  cafm  l.ft  cum  vendtrtt.  ff.  de pignor.  fint,  vcluti  quod  fundus  rcditurus  nt  ad  i- 

pfum  vcnditorcm ,  vcl  quod  dominium 

O  c  rcfponfum  trcs  pofitio-  rcucrtctur,  tunc  opus  ctfc  ad  transferen- 

ncs  continct  ,  ncgatiuam  v-  dum  dominium  noua  traditionc  ,  vt  ieg. 

nam,  duas  arHrmatiuas ;  nudis  prim.  & fecund.  infra  ,  de padit  inter  emt.  ejr 

.  pa&isnontranfircdominium,  vendit.  compof.  Prxtcrca  requirit  Baldus 

fcdtraditionc&  vfucapionc.Primumpro-  in  loco  defignato,vtilludpacium  inconti- 

j  nuntiatum  f  variismodisaugeripotcft,vt  ncnti,  vcl  in  ipib  contra&u  intcrccfleriu 

nontranfcat  dominium,etiamfic6tra&us  quod  pcrfecta  cenucntio  conditiones 

vcnditionis  vcl  ftipulationis  interccfforit,/.  nonjrecipiat,/.  perfcciaffJedonat  fstb  modoj- 

ft ttger.ff.de rei vindtcat.i.penuit.infr.eod.tit.i.ex-  demque dcfcndunt  Salycet.  hic  num.to.  Corneus 

1/iij>tiiationeffJeadqttir.veiamitt.poJ/efff idem  nu.^.Vhilipp.Detiusnttm.ii.Ufinnum.ii.  Por- 

proccdit,quamuis  vniucr/aliscouentiofit  ro  fcicndumcft,  quod fi  adrnitramusfcn- 

inlicrcditatcvcndita,/.//^/./»/?-.^/?^/  teiniam^  Romani  ,  Donclli  atquc  Ful- 

a  vendtt.  Scd  ctfi  mucftitura  f  interucncrit,  gofii,  quod  huimmodi  paclicgcs  in  ipfi> 

puta  quod  quis  in  concclli  (cudi  argu-  contrattu  intcrpofitar,  dominii  cauflam 

mcntum,annulum,haftam,  vclquidfimilc  fuftincant.ita  vt  non  cmtor,fcdvcnditor 

ttzdidcriis.vnicOideconfuetftudtMem  cap.  ex  intcrca  tcmporisdominusintciligatur,  na 

oredt  his  ^u/t  Jiunt  aprxl.ftne  confenfu  capituli,  opus  cft  diftindionc  priori,poftcriorcm  ta- 

adhucidemprobabimus.  mcnnihilominus  proccdcrc.  Notandum 

4     Quod traditio  &:  vfucapiof  adtribucn-  autem cft,  Alciatum in  difccptationcpro- 

dumdominium  profit.conftat  cx/.  traditio.  pofita,fin  fingulariopinioncver(ari,vtpu-  7 

fJeactfuir.rerJomin.  ejri.i  ff.de  vfurp.  ejr  vfu~  tct  pacltum  Icgis  commiflbriar ,  ita dcmum 

^.Dchislcgisnoftrarmcmbris  in  pnfcn-  domimumfcmcltranslatuminipfumvcn- 

tiavltcriusnondillcremus.  Scddcprimo,  ditorcm rctro  transfundcrc,  fi  nihilprctii 

vbi  nonnulljc  dcclarationcs  pondcranda:  nomincadhucnumcratumfit.Quodfivc- 

jfunt.  f  Pvimo i./iqHtf fieb hac-ttff.de reivin-  ropartcmfolutamdicamus.aliudiuriscflc, 

dscit.Sccun&oLeommifioritjnfr.depaclucon-  tunc  enim  a&ionc  cxcontraclu  cxperiun- 

uent.int.  emt.ejr  vend.  Ex  quibus  glofla  hic  &~\m>l.3.infr.dcpatt.intxmt.tjrvend.compof.  i- 

in  vcrho.non nudis,  Cynits  num.2.  Odofred.  nu-  dem  quoquc  probandum  cfle  in  paclo  ad- 

mcr./4  ^b.nttm.o.  Bartoi.  num.  1.  Baldus  nu.  dictionis  in  dicm,  vtidcotrasfcratur  rctro* 

ii.Angelusnum.t.Cafircnf.n.2.  Alex.nu.<.&fiq.  ip  fo  iurc  dominii,quia  no  omnino  nec  pcr- 

Fu!gpf.mglof.tertia,Alber.n.o.Lud.  Rom.  nu.  to.  tcclc  in  cmtorcm  translatum  zwuarg.lftk*- 

Trancif.Aretin.  num.4.SaiycMu.f.crfiq.  Decius  mineminfin.  ff.  dc  vfiuttp.  idquc  fiuc  con- 
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tra&us  conditionalis ,  fiuc  quia  purus ,  fub   velaltcri  ftacim  acquiruntur ccumfecundum 
condicionecamcn  rcfoluendus  vidcarur,/./.   deharet.in6./.vntc,derapt.Cyn.&^fnge/.in  /. 
S jf.de  in  dtcm  addtci.  Tcr tio  Lfin.  f  fupra  defa-    2Jnfra,  de  vtpub/ic.  K^iUiat.  num.  S$.  \^4lbcric. 
croJancJ.eccLitag/ojfahicinvtrb.  nonnudis.Bar-  num.p. 

toLnum.t.  Caftrenf.num.2.  Ba/dusnumjj.^n-       Vndccimo,  f  fi  pcrfonar  cum  omnibus  i  i 
gel.numj.  Salycet.num.12.  Comeusnum.4.& re-    bonis  poccftaci  alicuius  fubiiciatur/^/rr- 
2  /iq.  Quarco  Lt.$fin. & Ltertia,-\ ff.profocio.  j "xmilias.ff.de adopt.iteml.fi adoptauero.ff.de pre- 
BartoLhicnum.t.Angel.numj.Caflrenf.num.  2.    car.  A/ber.n.p.g/tjf  Bart.&  AngJndJ.jiadopta- 
Corneus  num.4.  Non  carcttamen  hxc  dc-  uero.Aimyl.l-erretJj.n.jjj.dcacq.vclamitt.pof 

1 0  claratio  fua concroucrfia.  Quinto f  /. rcjli-  Jejfto.Bald.m  c.inpraJentta,deprobat.n.4. Decn. 
tuta.j7.ffad  SC.  Trebell.  &  ibtdem  ^ilcxand.  74.de uua  re  noscopiofefcripflmus  in  trac~t.de  vfu- 
nwn.2.Ca/trenJ.num.2.BartoLc[\i2muis  Schxc  cap.  &prafcrtpt.part.2.memb.j.num.2.&Jeq.  i- 
rcs  fatis  cxpcdita  non  fic,vc  pcr occaiioncm    tem  authenttc.  ingrejf/.  fupra ,  de facrofantt.  ec- 

ji  dccarcdiiccpurcliccbit.  "fScxtoinrcdo-  clefiis. 

tali  $*ut donxtionesJnJraydciurcdot.Un  rebust  Duodccimo ,  cum  fcntcntia  in  iudiciis 
eodjit.  Ltff.de impenfis  inrebus  dota/ibusfac/is,  f  duplicibus  vcluti  familia?  ercifcundx,auc  17 
Kjilberujtum.Q.Sxlycet.num.i2.Corneusnum.4.  communi  diuidundo  lata  cft ,  &  aliquid  vni 
verf.fep/imopoffctdici.  Scd  hacc  dcclaratio  j>-  cx  fociis  adiudicctur,  §.fin.  InflitJcojficJudic. 
ficifcicur  ab  intcrprctationc  iuris ,  cuius  au-  &/.ideoff.dc  condicf.furtiua.  Corneus  hic  num. 
ttoritate  maritus,  dominus  rei  dotalis  con-  4.  verf.JextofaHit.  Caflrenfnum.2.  i^ilciat.  nu. 
tcftantc  matrimonio  intclligitur,7^.<&rr6.  ;  s.  ncquc  hxc  cxpofitio  aliquid  incommo- 
aUen.non  a/ienand.inpr/ncJ.doceancil/am,fupra,  di  habcre  vidctur ,  cum  dominium  &  pof- 
^raotfW.fccundumvcritatcm  tamcnipfa  fcflio  rci  commums  apud  focium  fitproin- 
domina  cfcdJJn  rebus,  quorum  omnium  ca  diuifo,  Lfi  vt  ccrto,§fin.ffj:ommodati.  Lu^fa- 
ratioefle  vidccur.quodaucdominium  prac-  uivs,$.duorum,  ff.de legat.2.  &  qucmadmo- 
ccdcns  idconciliccvclnaturacontradus  v-  dum  dominiumrci  vendicx  in  cmtorem  fi- 
niucrfalis.  nc  traditionc  dcfertur,  fi  pofleflio  apud  il- 

Scptimo  non  proccdit  dcfinirio  noftrx    lum  fit,  §.interdum,  Inflttut.de rerum  dtttif.itx 

11  lcgisinlegato,f  cuius  rei  dominium  abfq;  ctiam in pracfcnticafu,  vbiquamuis  ahquis 
traditione  hcredis  poft  mortcm  tcftatoris  fic  in  poflelfionc  pro  partc ,  cft  tamcn  in  fo- 
in  lcgatario  tranfponitur//r^/iww1/<»  ff.  dc_j  lidum  &  pro  indiuifo,  dJ.fi  vt  certo,  §.fiuaLff. 
Ugat.2.l.xTitio,64.ff.defurt.Lcumpateri77.§.  commodati. 

furd0ffAeUg.2J.cum heredes,  22ff.de acquir.  vtl  .     Dccimo tcrtio.pronuntiati  noftri  legcm 
amittenpoffejf.glojf.hicinvcrb.non  nudss.Barto.    non  agnolcunt  omncs  illi  cafus , quos  pcr- 
num.t.  Barto.  num.  12.  Corneus  num.4.  &pafftm    fequuti  fumus  in  caufla  pofleflionis,  qux  fi- 
-    tdu.  nctraJitionc  rranfircfolc.it,  dequibusco- 

O&auo,  in  prxdio ,  quod  caufla  alimen-   piolc  difccptauimus  in  tractatu  deprajir/pt. 
1 1  torum  ahcui  datum  fit.  f  Si  enim  conditio-   part^.membr.}.c.t.7  .s.o./o./t.  quo  lcctorem-. 
ninonpareatur,ftatim  dominiumadprio-  breuicaciscauflareiicio. 
rcmdominumreucrticur;  l.t.infra,dcdonat.       Deeimoquarrof hishnicimumeft,quod  iS 
quafub mod. Bartol.ibtdem ntm.t.Cjnus num.2.    dccrcdirorepignus  fuumvcndece,  &paci- 
B aldsts num.}.K_AngeLn.iSa/ycct.inprinc.  quod    fcece,  vc  fi  dcbicor pccuniam  offcrar,  rcs  ad 
indccolligipoflicjquodibidcmilli  rci  vcn-   cum  rcucrcacur,  vc  cunc  fccuca  oblationc ' 
dicacio  ialccm  vcilis  decur,  Salyc.  hic  num.  12.    dominium  ad  debicorcm  xcdc3XyI.fi  cum  vc- 
.  Odojred.num.ti.  deret  Jj.de pignor.aclion.  quamuis  hoc  ipfum 

14    Nono,n6obcinccnoftrumaxioma,f  cu   iacis  concrouerfiim  fic. 

infolucndovcctigalirci,quaemunifica  fic,       Decimus quincus  cafus  eflc  videcur , 
concraprohibicioncm  lcgis  dclinquicur,  /.    quis  fundum  alicui  vcndidcric  cumpafto 
Imperatorff.de iur.fijc.&LcommiJfayff.  depub/i-   lucndi,  vcrbis  directe  conccpcis,  dc  qua  rc 
cxn.  Alast.num.S4. Saljcet.numj2.Barto/. d./.fi  alibi. 
eommi(fa,num./.&2.tjr  ibidemAkxand.&Vo-    ,  r 

mat.inapofli//.  Ux>cumproponat,it. 

Dccimojidcaccidcreanimaducrcimus  - 
15  f  inquibufdamcriminibus,vbipropccrde-  5VMMAK.1A. 

x    Rumfttui  fidtm  altcr  txn/  feruart  twi  (tgttur. 
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i  K.h(iafacr.tmmittumbanc(ondttioncm(ontm-  iam  ptrnam  conucntionalcm  peterepof- 

u  vidttar.  fic.  Bartolus  enim,  Baldus  &  Jmola  m§.ti- 

,   Xcn  vdmpjctmabto vieUtam quiprxoccupam a-  fc,,*, dtclJ.cum  pater,ffdeUgMt.2.  hic  a  Iafo- 

p  rfifflh ,limi ».» rt  nc rC,ati' AlcxancL bicn»m.<.arg»mJ.§Jiber. 

*  *      £m£.  tu.caftrenJ.mlJcmelmoraff.Jolut.matrimotK 

5  Arj.juivUvnsoficniitctumpxnam  tonutntiona-  putatpoflc. 

Umpttirepopti  Diilcntiunt  autcm,  &  cbntrarium  de- 

6  U  ::.:usdu:rfm:pjrtjrjud:remittipoteR.  fendunt  Alexanderfibi  parum  conftans  tn 

7  Xout.t  jualam  difftntu  mttr  titra&m  nominatos  dtci.  t./emet  mora,  num.j.pcff  Ba/dum,  Imo/am, 

C-nonnomtr.jtoi.  Cuidon.de  Sufa,  in  hanc  fcntentiam  alleea- 
g    ^(J,«r*^^  Ludouicus  Roman.  Mr»  num.  tp.  ar. 

9  D:jjntttoni noftrs legu Ucum non tjft inpromifiont-  .  .    f  -  WffMf  ^  t*L*ma 

kmmu  cirufeparataverftntur.  gumen.eap.co»J!<tttttf,Ia/enhtc  num.o.  Satycetut 

10  w«  i*&K»ir*ft  Puafartcrttptk  alupan  tafdtm  vio-  »"* •*•  »*»•    vbi  ta- 

Urcp^tt.  mcnin  nncdiftinguit.an  pccna  adic&a  fit 

it  sentcitttanejattuaAlciatiqutbufdamextmptuiB»-  rationc  cius.quod  intcrcft,andcnique  cx 

firata.  caufla  contcmcus,qux  diftinttio  in  pcrfo- 

ii  Ajfirmatiuafententiavtriorftcundumauclorcm.  naoftci.drnte,meo  iudicio.nonrcttcpro- 

cedit.  Vndc  &  lllud  admiflum  eft,  licerc 

X  conftitutionc  prxfcnri  duo  *f  litigatori  malitiam  aduerfarii  fui  pari* 

refpofacxccrpcrclicer.  Primo  fraude  repcllerc,  t.cum p4tcr,-7.§.  Tttio.ff. 

nullam  labcm  illum  contralic-  de  tegtt.  2.  Dtdatus  Couarru.  variar. rejol»ttorf. 

Jrc.tquinonpraftctconuctio-  tib.i.cap.  2. numero  ttrtio  rjrquarto,  quod  vf- 

ni$hdcm,quamaltcr  pnor  violarit, vt  ne-  qucadcoproducit  hic  Alciat.»»»>./f.itcm 

dumhic,vcrumctiam//?«w«Mm7,r^/>r0  Dccius  numtro  quarto ,  vt  ctiam  fi  quis  ne- 

(ocio,l.fiitapromi/crit,t4t  ff.de verb.obltg.  %.Sei»  ccilariaex  caufla  impeditus  fir,  quod  pro- 

cadit,t.qu4ro,§.in!ertocatoremfftocati,triditur.  militadimplere,tameipfi  obftet cxceptic, 

2,  Qua:resvfqucadcoobtinct,tvtctiamfiIa-  cap./icut,det?;iur. quamuis  cnim,  vt  ait,hu- 

cramcntireligionc  contractu  dtcatur.hanti  iufmodi  allcgario  cxculct  a  mora  aur  pce- 

decifionem  nort  rcfpuamus,  capj.extra,  de_j  na  l.ft  vehenaa,  §.idemiurU  ff.ad  Ugcm  Rhcd. 

iureiitrand.  hinc ridcmus,quod  temcre legis  deiact.  non  camcn adco  cfficax  fir ,  vt  attio- 

auxiUumimploret,quiincandcmcommit-  ci  in  cius  fauorem  fufficiat,  cum  (atis  fit, 

t\t,U»xtu»m,ff.dcminor.  tn  integr.  refiit.  c.  quia  eum  a  damno  dc  fendi,quod  racilius  concc- 
fr»/lra,exir*,eUvfur.hinc  fruftra  quis aliquid  '  datur,  quam  vtlucrum  raciar. 
furfragii  fibi  pollicctur  cx  co  atru.qucm  im-       Addit  "f  tamcn  aliud  eflc  in  contrattibus  7 

pugnet, cap. exeo,de regut iur. in  tf.quoargU-  nominatis,  qui  propter  rei  aut  promiflto- 

mcnto  ctiam  rcccptum  videtur,  non  vidcri  nis  naturam  dircttc  adimplcri  non  poflimr, 

paccm  ab  co  violatam ,  qui  prxoccupatus  fi  co  modo ,  quo  poflint  prarftita  cautione 

j  ut,f  vt  tradunt  ^texanderin  LJemelff/otjna-  contra&um  im  plcanr:  t.infulam,  § fnalfflo- 

trimon.poti lacob.de^iren.Bdld.Imol.rjrloan.  cati.  Dc  qua  re  diflcrcndi  oportunior  lo- 

^fndr.in hoc aUegatos, Roman.num.i6  idfy  arg.  I.  cus  crit  in  l.attione,ty  l.vbt.  infra ,  de  tranfaft. 

j.gjdemaitffnequidinlocopnblico.item  1. 1.$.  inde  animaducrtimus ,  hanc  regulam  pcr- 

fedetftquuff.deoper.nomnuntxap.con/ittutitsydt  petuam  non  eflc ,  fcd  diftingui  intcr  con- 

facn.  Decituhicn.it. pcHBartol.K^bbat.rjr^ttot  trattus  nominatos,&  ncc  nominatos.Qua- 

tibeodemattegatts, Ia/onnum./.Ca/trenfnum.4.  re  ctiam  intricara  quarftiocft,  qutdinru/tt.Ji 

Batd.num.i.Fulgofnum.2.Saiycet.num,2.  Ro-  contracius  mi/ceantur:  "f  puta ,  lccaui  tibi  do-  g 

man.num.4  Ca/frenf.num  4.  Banol.in  t.cumpa-  mum per  annum,  hac  itge,  vt  pro  rr.e  Romam 

ter,§.  bbertu,ff.  de  legat.t.  Scd  hoc  intclli-  freptfcens,  aliquid pro  rr.c  expiicares.  Deutrfi 

gcnduracft.fidcpccna  conuenaonali  tra«  dnni /patie,repudtataprmtdrtiberatione,renun- 

&etur.  tiatione  iter huiufmodt fufctp.  as:  an  tocator pen- 

^    Nam"fpocnapublicapatrispriuatonml  fionem  habitattor.is  petcre  fO'Vtr  Etvidctur 

remitti  nequit,/./*c*/w» §jytodttliciteff.de^  pcrindc  habendum ,  atque  fi  pado, quod 

f»biic.  Calirenfhie  n»m.  4.  Romanus  numero  g.  conuenerat,confirmaflcs,  /.  iure ciuiti.ffdtLJ 

Corneus  numcro  oclauo,  fcd  obfcruandunu  regul.  tur.  Huic  confidcrationi  repugnac 

jeft,tmagnamcflcaltcrcationcminterno-  naturacontradusinnominati,  qux  pceni- 
ftrosdoaorcs^anis.quivlcimooflfcndiccc- .  ccncix loc\xmhcitJ.Jij>ec»niam,dri.dedi,ff 
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dccondttt.  caujf.dat.  ejr  caujfnon fequut.  Vn-  crttai ejr in rubr. dttrtug.  &paceitjribid.  Ttlin. 

dc  cum  hoc  cogicarc  pocueric,  probabi-  numJxap.t.  vbi  in  hanc  fcnccnciam  allcgat 

lius  vidccur, quodcancum  cxfolucrc  coga-  Angclum.Imol.Raph.Cuman.Paul.Callr. 

tur,quancumipfcimpenfurusfueric,4r^***.  Mar.Socin.addcnsjhuiusdiffcrenrixracio- 

/.  injumma,  §  .frumenttff.de  conditf.  indebit.  &  ncm,q>  cum  induciae  ad  tcpus  duncaxar  co- 

Lfi  tibi  poltenda}ff.  dt prafiript.  verb.  niji quid  ftituancu r,pax  vcro  perpecua  fic:  is ,  qui  in- 

conduttoris  interfit,  forcc  quod  prxparando  ducias  violacasconcedic,nihilominusopc- 

femagnos  fumcus  feccric,  ditt.  t.fi  pccu-  riridcbcacquoad  i\\x  cxicrinr,  qucadmo- 

niam.ff.  dt  conJutl.  caujfa  dat.  &cauffa  non Je-  dum  vidcmus  diftingui  inccr  magiftracus 

qunta.  perpecuo s  ^  rem poi  ilct.Lprincipa/esff.dere- 

9  Huic  dcfinicioni  prarccrca  f  locus  noru  ,  buscrcd  ftcert.ptt.  Scd  hocargumcncum  mi- 
cft  in  promiiTionibus.  quae  circa  fcparaca  hifacislongcpccicumvidecur.  f  Namfiiu  i* 
vcrfcncur.  Namquiinvnamcommitciclc-  nsdcHnicioncmincucri  vclimus,cxiftima- 
gcm,  alccrius  lcgis  bcncficio  non  priuacur.  rim  contrariam  lenccntiam  pociorcm  eflc, 
\_Atexandcr  hicnum.a.poH glejf.in  lJidnoff.de  quam  fequicur  Panorm  ican  md.e.t.num.SJ- 
dol. item {^Anton.dt  Butrio &  Panormitan. m  c.  ttm  Dtcius hic num.y .pratcrea Ioan.ab Irr.ol. in l. 
}.dt  iurtiur.  argum.cap.  quod Dto,jj.  quaji.  <.  &  quijcruum.ff.de  verb.obtig.  dum  aic ,  hanc  in- 
d.Lfidoto,34ffdedoi.mal.l.fexeximcndi>4.§.i-  ccrprccationcm  potius  confuccudini  quam 
temfi  quis^.nequiseum  qui  iniusjfilcyinjra,  iuriaccepcofcrcndameflc.  Poflecforcaflc 
deiuredtttbtr.&tbidem Baldus  argum. tius  ttx-  non  incoloracc  diftingui ,  an  inducix  finc 
tus,  SalycctJoic  num.t.  Dtci.num.6.  Alciat. num.  longi  cemporis,an  aliquoc  dierum  ,vc  priori 
jr.Rotand.  a  Vall.  confii.tj.num.ei.  &fcquen.  Itb.  cafu  obtincacfencecia  Panormicani,  fccun- 
Brumssconfit.4t  num. $.  ^lexand.  in t.  viie.ff.  do  fcruanda  vidcacur  opinio  Vinccncii  &r 

fitut.  matrimon.  Vhdc  is  qui  infticucionem_»  ahorum,  ita  camen  vc  vcrinquc  humanicaci 

rccufauic ,  non  prohibccur  cx  fubfticucio-  &:  infticucis  militaribus  (acisfiac 
ne  fuccederc,  quod  hxc  diuerfa  capira 

ccnfcantur ,  /.  recufart  4.  §.  Tttitss.ffad  SC.  LeX,pafium  CUTatoris322. 

arcbett. 

Quodfi  promiftioficfubpaena.eamque  S  v  m  m  a  r.  i  a. 

(bluar,  hxc  rcgulaquoque  locum  habcre 

non  vidctmiargumJ.rrfcriptumtiO.§.fipatfoff.  1    ^0t4u  tutonm  & curatorum  drca  facuhatts  pu* 
dcpac7.Ba/dus  num.r.vtrficredertm  tamen.Ca-  .  .  .„  . 

firenf.num5.argum.t.apudCctfum.§.Ubeo,ff.  1    Tutorih"  ^!""fi^'onm  rerum  pupiUartum 
jji        .„                o  r-  /  r             ■  i  (eucefimcJfcHonautmdonandifacuhatm. 

dedoiexceptRoman.num.S.¥ulgofnum.t.qutal-  f    Kx(cpnoar(d  admtmjlratorts  Prmcipum. 

ttgatl.pradia,ff.dt  act.tmtl.  &  vtndit. Saiycct.  +    sU.liopratcdcnsplus  damni quammlitaru adfcr- 
num.2.  Atcxand.num.$.  Corntusnum.  S.pcst  Pt-  rc pojut.tranfallto pcrmiffa  esf. 

trum  &  Cynam  in  hancftn.  eniiam  adduiios,Dt-  J       tutor  vtl  curator  illi  dtbJtum  rmintrt  poftyqu% 
ausnum.*.lJj5nnum.S.&dditr&tioncm,c\\iod  foluendononfit. 

condcmnacuspoftfcnccntiam  folucns  ha-  6  Tutortscompromittmpoffefiidltgtmunicipalim 

,     ...   ,     i  .       «»  certu  lajibut  fattrt  lubtantur. 

bcatuiproabfoluto.  f  Tutorcs&aJtoresdeli,[u,nnonliquidumrcmitte- 

10  QuartamdcclaracioncmthicadditAl-  upoffuntStiundumnonnuUos. 

ciacus  num.jo. induciis  ab  vna  parcc  ru ptis  2   contrana  ftntentia  qdofitdi  quod ftts probarionk 
nonpoflcproptcrcaaliam  partem  cflfdem  txpottfaelvmcrgcrtpoftt.  • 

violarc,  capJnnoccns,i*.qu*Ji.4.  Cum  cnim_,,  t    DtJitntlioDetitan  tranfaclio pluscommodi  adferro 
aic,  ab  co  nomcn  fumfennc,quod  in  diem  pcfittquamincommodi. 

ducancur,ideft,differancur,inccrim  a  vin-  10 

diaafupcrfcderexquumefle,quodinpace  „  ^^^^^.^^^ 
linoneueniactqu*  pcrpetuahc,idq;con-  luspermiffa. 

firmaccxcmplo  Carfaris ,  in  colloquio  cum  u  Dijhndio an  talk rmifto  coniun3a  fit  cum  damtn 
Ariouifto  rege,iccm  Alarici  Gochorum  rc-  paumario  ipfmpupiUi. 

fis,cumScilliconcapud  Pollcnciam,  Atex.  »J  Vndemlitattmpupillimetiamor. 

icnum.ipottIoin.AndreaiAnton.dtButr.  Vin-  '4  Tutorts  &  curatorts  txctpttoutm  ptrmtortam  r»- 
ttnt.ejrIoan.AndrAtodtmadduc7os.Lud.  Rom.  mhterenonpofft. 

o.?hiUpp.Dtc.mm.7MldJnprocmio  dt.  *  »  **  dtUtor^ 
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V  a  m  v  i  s  tutorum  &  cura-  bcantur,  tutorcs  id  faccrc  no  prohibcbun- 

torurn  circa  pupillos  atquc  tm,vtdoccnthoclecoDcciusnum3.i_^ictat.nu. 

minorcs,nccnocorum  facul-  14  quodncceflirasomncmdonandivolun- 

^tatcs  magna  poteftasfit,  "f  vc  catem  cxcludat ,l.rcm  legatamff.de  atimcnt.le- 

conltat  cx  dcfinitionc  tutclx ,  infr.  dc  tutel.  gat.  Vndc  fccundum  glofTam  m  di&ionc  rr- 

itcmex  Lpr/tfcsjnfra,detranfaU.  l.tutor,27  ff.de  nuttcntcSyBartol.hictnprinc.rjr  Pomatem  m ad- 

adminifir.tutor.rjrcurat.  vbi  dcclaratur,quod  dtt.Bald.num  2Alcxand.num4.cr4..  Dcc.  num. 

tutor  pcnc  domini  loco  fit,  tamen  non  cft,  3.  Ia/on  num.  3.  Roman.  num. $0.  mnitospraitere*, 

quod  lidcm  tutorcs  &  curatorcs  eo  nomi-  refcrt  And.TiraqueUnl.fi vnaMamjnJrJcreuoe. 

nc  fflorientur.fic  exiftimcnt,  fibi  non  admi-  donatjn  vcrb.  donationelargitus,  num.  196.  Ca- 

t  niftrationcm  tcommiftamcHe,  Inpt.de^  Jlrtnf.num.t.  Corn.num.i.verf.ineademibi.Al- 

Jatisd.  tut.  fjrcurat.  fed  libcram ,  qua:  vclint,  ciat.num. /f.  Non  dcncgatur  f  iildcm  rcmif-  7 

ftatuendi rationem,  Sc  per confcquens do-  fio  debiti  non hqmdhargumen./Jtde pignore, 

nandi,  vthicejrl.Litcius,46.§.fin.ffdeadminiJi.  ^.infin.ff.defurt.  ttem  l.interdum,$6.$.  quitu- 

CT penc.  tuto.  &  cur.  l.ft contra,  §Mn  ff.de pact.  I.  te/am,eod.  ttt.it em  l.tuuurandum,i7.  §.t.ff.  d<_s 

qut fundumy§.tutorff.procmtorc, cum  donans  iureiuran.xbi tutor in rehus pupilli iuliuran- 

quodammodo  dilapidarc  dicatur,  Lfi/iusfa-  dum  dcferrc  poteft.  Scd  hoc  intcrpi eta- 

miiiasff.de  denat.  Ha:c  tamcn  alfcrtio  locum  tioncm  rccipit a  legc  tutor,  n.  tod.  tit.  vt  fci- 

j  non  f  habct,fi  tra&ctur  dc  admmiftratori-  licct  hoc  pofllt  alus  probatiombus  dcfici- 

bus  ?t'mcio\im,arg.eap.grandi1defupplend.  ne-  cntibus.  Ab  hac tamen  fcntcntia  reccdunc 

glig.pra/atjtem  Lpn.infr.de  donat.inttr  vir.ejr  Odofrcdus  hicnum.2.f  Romanjtum.4.Salyc.  % 

vxor.  Ex  quibus  apparet,nihil  asquc  conuc-  num.i.  Fu/gefnum.2.  Kjilciut.  num.  it.  Baid.  /./. 

nirc  Principibus.quam  munificcntia.  Qua  hoc  tit.  A/exand.confi/.22./tb.i.num.7.Ioan.ab  I- 

dc  caufla  &  illud  rccipiendum  vidctur,  v t  fi  mo/Jn l.cx duob. 2 .jf.de duobm reu.FranciJc.^A- 

ex  qualitatc  rci  colligatur,  non  efle  libcrali-  rctin.  ibtdem  colum.  10.  verj.  ampltus tndtt,  qui 

tatcm,  dcfinicio  noftra? legis  ccflTct,  f  veluti  ctiam  hoc  cafu  remiflioni  locum  cfic  nc- 

fihaxaaioplusdamniadfcrrc,quamvtili-  gant,cum  vtique  fpes  probationiscx  poft- 

tatis  poCCitJ.anvitro,ff.denegot.gefi.i.  mediter-  ra&o  cmcrgerc  polfit,  argumen.l.  admonendi, 

ranea  de  anntnuyinfrajib.  10.  idem  quoquc  Jf'.iureiurand./.argentartus,§.'cum  autem.ff.de 

probat  Alciac.  inpcrfonaipfius  qui  obino-  edcndo,l.fubpratcxtitinfrumcmoritm,infra,  dc 

,  piamfnihil  foluctepoteu>*w.7*.tf%*/  /.  /r4^7.cumctiamcucntusreidubia?alicu- 

namuff.dedolo.lafonhtcnum.4.Bart.inLomncs  ius  aftimationis  Cit,LLucius.§fiff.adSC.Tre- 

penfitarcC.deannon.ejrtrib.  argum.eius  textus:  btll.l.inltgeFalcidiajnprinc.jfjidleg.Fauid.1.  i» 

i^inntlin  lfin.eod.tit.  Paul.  Panf.hic  in  addit.  ad  quantitate,§ .  t.ffad  leg.  Fa/c. 
Bartol.  Scd cgo  huiufmodi  dcclarationern_»       Pro  conciliationef  mihi  non  videtur cC-  f 

nonputoproccdcrcquauiscnim  inpfen-  fcalicnaconfideratioDccii  hic  num.i.  Ode- 

tiacxplicarcpccuniamncqucat,tamcnno  frcdnum.z.  Koman.num.4.  itemSalycet.num.3. 


proptcrea  confe&arium  cft  illud, eundem  TiraqueU.i»dtlU.fivnquam,in  verb.donatione 

in  poftcrum  facerc  no  poflc,cum  nihil  pro-  /^//«<,»«^w.cxiftimantium,illud  cx  rc  co- 

hibcat  honcftis  rationibus  facultatcs  augc-  ftituedum,  vt  fi  huiufmodi  rcmiflio  in  cauf- 

ic,l.(idcfuntfus, infra.de peric.tut.l.cura,§.i .ff.de  fam  tranfactionis  incidat,  vt  plus  fortaflc 

muner.&honer.vclCotmnxbcncbciocmcm  commodifcntiatvelrationc  animx  remit- 

diccfccrc,  %dgtt»r.lnfiitutferqu4spcrfon.nobu  ccndo  vfuras,vcl  ctiam  rationc  rci  pccunia- 

^*jr.Imoineo,quibonisceflic,  huiufino-  riar,quod  plus  commodiconfequarur,qua 

di  fpes  non  rcp\idizt\XT,iJ.rjr7.decefpo».bo».  dubius  cius  cucncus  aeftimarctur,vc  cunc  fi- 

Itaqucadmictihxcfentcnciapoflccjifum-  ncfcrupuloprocedar.  Rcquirit  tamcn,&: 

mamcdiocriscflec,&ex  huiufmodi  remif-  mcoiudicio,nonmf.Ie  Yulpof.hicnum.t.in 

fioncaliud  comodum  fcntirefortafle  pof-  tali  cranfactionc  bonam  fidem  tutoris, 

fet.  Ita  eciam  aniEuducttodccidetc  De-  quam  plus  confiderandam  dicit,  quam 

cium hunum.S.  compendiumpupilli.  Egovcrumquccon- 

Porro  dcfinirio  noftrae  lcgis  gencrale  iungi  malim,vt  videntur  etiam  alii  rcqui- 

temperamencumrccipicacaulTancccflita-  rcrc.  EtitapofH nt  accipi  omnes  lcgcs  fu- 

tis.  Quamuis  cnim  cucorcs  &  curacorcs  co-  pra  a  nobis  allcgatx.  Iccm  /.  con/ra,  *S.§.fm. 

promittcndi  ius  non habcanc,tamcn  fi  legc  ff.de paiJ. 
«"j-municipaU»  ccrtis  in  cafibus  id  faccrc  iu-       Obfcruandum  camcn  cft,quod,fi  tratta- 

xccur 
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v.  1       '  Tit.  dc  pa&is,  1.  fia&ionem.  m 

u>  rcturtlc  rciimmobilisalicnationcthic  i-  nnm.i.Phitipp.cornjtum.r.  Diueriaeauflacft 

plios  tutoris  pactionem  auc  cranfa&ionetn  excepcionisj" di\ztorix)argumen.d.i.quotUnfi  if 

non  faeile  admiccendam  efle,  l.nonfolumjn-  ejri.qui  Rom<e,§.  Callimachtn, ff.de  verbor.  oblig> 

fr&JU  rebtts  eoram,quifub  tut.velcur.funt.  Salyc.  cum  &  cranfigere  poflmt>argumen.i.praftsi8C 

bic.num.2.BaldMum.?.  gcncralcm'  adminiftracionem  libcram  ha- 

j  ( "    Ofterr  fe  hic  dcindc  alia dcclaratio  f  in_#  bcanc,  iftn.  g.penult.  jf.  dcpubltcan.  ejr  tbidem 

a&ionc  iniuriarum Jecundum  Baldum  numj.  Barto,idexpre(Jc dcfcndtt,AUiat.hicn.2t.Qpax&~ 

Saluet.  num.  j.  ^yfictat.  num.  i8.  Phiiipp.  Corn.  uis  mco  iudicio non  bcnc  diflcncianc  Phi- 

num). x. i^fUxandrum  num. 7. Caftrenf.num. 2.  lip.Corn. num.r.poft Baidum.sMegans ad hoc 

Tulgpfnum.i.Iafon.num.$.V>tciumnum.7-Fr*n-  t.quiRomu,ff.CaUimachus, ff.de verb.obHg.Saty' 

xifc:  Kjiretm.  num.j.  Ludouicum  Romanum  nu.  cetus  numj.  hU  circa ftn.  ^yflexand.  num.  6.  vbi 

$.Alberic.num.i.  i^Abbat.conftt.22.ttb.  1.  admif-  aic magis  commune  opinionem  efle,  quod 

,la  confidcracioncquod  miuriarum  actio  in  id  procuracorcs  &  tutorcs  facere  non  po£ 

bonis non fic,  l.2.§.emancipattts,  maximc  cu  finc, niii  fpccialicer  liberam  adminiftracio- 

cohciliacio  &:  iniuriarum  rcmiflio  nullam-,  ncm  accepiflcnc. 
patrimonij  diminucioncm  contineat,  fcd  a 
r  VirtUtis  opinionc  proficifci  vidcatur  isredi- 


Lex,  filw,  vigefima 
tertia. 


S  v   M  M  A  R.  I  V  M. 

Ttlmdeteriorem  cauffampatrufaccrenonpottft,  »P 
fifatlo  ipfim  quafita fit  obligatto. 

Vm  regula  fit  gcneralis  alteri 
pcr  altcrum  non  poflc  infcrri 
prxiudicium,  /.  non  debet ,  ttem  L 
I  fac7um,ff.dereg.tur.c3idemq\io- 
quc  inpcrfona  filij  derendirur,*//;&/f,habcc 


tor,§ \t.ffjnandati,§ .finaUnftitut.de  iniur.  vcl 
juod,  vt  ego  cxiftirao ,  Ixpc  pupillo  cxpc- 
,ne  iniuriarum  a&ione  confliCtctur  & 
i  incommodum  acccrfcrc  poflit ,  ar- 
t.Lquiapoterat  jj.ad SC.TrcbeO.  l.Jtmerces>§. 
culpafflocati. 
11  Hoc  f  tamcn  hactcnus  intclligcndum 
eft  >  nifi  iniuria  coniuncla  fit  cum  da- 
mno  patrimonij,  argument.noftra  iegie,ftiun- 
gaturcum  l.ex  hacff.fi  quadrup.paup.fva/Jedieat. 
Ethocapcrtcdcfcndunc  Baldus,Caftrcn- 
fisjSalyccc.Roman.  Arccin.  &  m  fummao- 

hcaccm  auccm  non  fempcr  mecimut :cx  nc^cumfadoipfiusfiUj  quarfica  eftobU- 
comodopccun.ano,lc<leciamlalucis.  vo-  f;dtVm  ex  recepc  ioncfolucio- 

^eSalvcctuspoftlacobum  dcButno,itcm   *is  cadcnj  diflfolui    ffiti  /  vuod ftrum*M_ 
Francifc.Arccin«rM/«.Ludouic.Roman.   ^ftUfcruus^ff.defoLio.Kcl^ 'qu*rcnda 
num.^.Kngc\.tn!finonconuttii)tnfr.deinturitf,    fant  tihocttt 
au&ores  funt,  quod  fi  tutor  nomine  infan- 
tis,cuius  patcr  occifus  fuerac,  cum  aducrfa- 
rio,cuius  pocencia  crac  formidulofa,  dcci- 
derir,  vcl  conciliacionem  infticucric,vc  vira? 
&  faluci  ipfius  pupilU  confulcrec,  hanc  craf- 
actioncm  racam  habendam  eflc.  Admoncc 
camen  Ludouic.Roman.  dccretum  iudicis 
cflcinterponcndum,  quod  cgo  tutius  cfle 
ftatuo.  Anncccflarium  fic  dubito,cum  8c 
Iafon  hU  numero  quinto,  paullo  alicerdiftm- 
guac.    ,  j 
t.  Vndeetiamfcquiturttutorcs&curato- 
res  cxcepcionem  pcrcmcoriam  remiccere  * 
non  pofle,quod  hxc  mera videacur  efle  do- 
nacio;  l.fi  quis  deUgauerit,  ff.  de  donat.  &  vircs 
principaUs  negotii  cyhauriat,i.quotiensftipr.  ■  f 
deprectb.  Imp.  offer.  ita  Baldtts  hU  num.  2.  AUx.  ( 
num,$,  vbi  camcn  concrarium  confticuic  in_» 


1 

1 


Lex fi  a&ionem,  'vigefima 
quarta. 

S  V  M  M  A  H  I  A. 

Tari*  USumtt  in  praftntt  confitmiom. 

Si  multer  rni  tx  beredtbut  ex  ajfettionefartem  fuam 

rtmifertt,  boc  diupacltexceptionemtributrenon 

poteii. 

PaQum  ab  vno  ex  fiatribus  cum  forore  infiimkm  u- 


Uunonprtdeii. 
tttlum  tumfctiptu  heredtbtu  infiituttm  ,fi  ptfi- 
ea  alm  btrtdet  effe  apptreat,  tUu  uon  fuffraga- 


tur. 


cxceptionc  dcclinatoria  Francijc.  ^Arctm.  I 


lutetteelm  legufipofi  conftuntum , 

pecuu. 
] nicrprct.it tartoii. 
AltamttrprctatioBaldi. 
TtrtiafoUttioAlbmm 
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372  Commcnt.  Pctri  Gilkenii  ad  Lib.  1 1  Cod. 

9  Difinai*  Sdljuti ,  qu*m  outlor  pro  infigni  partt  quae declarat.a£tionem conftitutae  pecunic. 
ampkBitur.  conucntione  hcredis  vel  poflcflbris  hcrc- 

10  TcrtttutntelleclmbuiwUg*.  ditariiacquiiitam.transferriinipiumfidci- 
,1  semoaiterifiipu!ondoautpacifiendocauerepoteil.  commiflarium,  vcl  qui  poftea  candcm  hc- 

'  ALc  conftituao  tanquam  ob<  rcditatcm  in  iudicio  obtinuiflct.  Harc  an- 

fcurior  non  vnam  apud  Scri-  tinomia  noftros  intcrprctcs  no  mcdiocri- 

bcntcs  intcrprctationemf  ha-  tcr  torfit,gloflafolutioncm  fiiam  fufpcdit: 

_l  bet:  exquibusduarfatisproba-  Bartolustautemexirtimat,proptcrca  ibi- 

bilesvidcntur.  Pnmadhquod  limantusv.  dcm  artioncm  tranfire,  quud  veto  hcrcdi 

xorilcgatum  vcl  fidcicommifliim  teliquc.  conftitutumeflct,isqucreftitutahcrcdita- 

rit  plucib  hercdibus inftitutis ,  & ipia non.  tc/ reflitutoffjtd SC. TrebeU.  vidcatur  etiam 

nullis  ex  affcdhone,  quod  dcbcbant ,  rcmi-  has  a&ioncs  transfcriberc,  /.  beres  d  debttore, 

z fcrit,f  fi poftcaadionemfuamcontraalios  ffJefiekmff.Battoh  folutionemamplcctitur 

hcrcdcs  moucat,  cxceptionc  pa£ti  repelli  Angclus  bienum.i.h\cxznd.num.2.verjicjed 

non  potcrit,  quod  pa&um  cum  vno  inftitu-  Bartoiut.  Baldus  &  Angclus,  Decius  num.f. 

tum,alterinequcprofir,neque  noccat,  /./.  Scd  hanc  Battoli  folurionem  impugnant 

injra,detronJaM.ljiondebet,ejripaclumff.dere-  ieliqui,Baldus  fnum.  t.  allcgando  /.  //  beresj 

guLiur.l.ftvntn,27.§.  onteomniaffde pac7.  Et  fecunismjsffjtdSC.  TrebeH.  Salyc. num.2.  vbi 

hanc  le&ionem  probarunt  glofia  in  verbo,  copiofc  dc  hac  rc  diflcrit  Francifc.  Arctin. 

dthene.  Cyn.num.  2.  odofred.  inprinc.  ^iberic.  num.t.  Lud.Roman.»/<  m.4.  IafonjMww.,\Ca- 

num.  t.  Baid.in  princ.CjJiratfc  num.t.Comjt.i.  &tcn(.nHm.j.¥\i\gof.verJjoiuiivcrgovos.l?hi- 

Rom.n.  1.  Dcc.n.i.lafonn.2.  Vnde  etiam  idem  lipp.Corn.»«w.j.  Primo,quod  cx  dJ.fiheres, 

Baldus,LudouicusRomanus,Decius,  Al-  apparcat,  huiufmodiactione  in  fideicom- 

ciatus  num.2.  Caftrenf  num.  2.  conftituunt,  miflarium  non  tranfircdeindc  quod  ex  ca- 

•  ■}*  pa&uro  a  fororc  dc  non  pctcnda  hcrcdi-  dcn\\c§cTfipoftff.deconfit.t>ecun.cdocc3m\\t 

tatc  patcrna  fa&um  cum  vno  cx  rratribus,  idcm  eflc  in  co,  qui  vcrus  ncres  non  i  it ,  fcd 

aliis  non  prodcflc:  diftinguittamcn  idem_>  pofleflbr  herediratis.  Qua  dc  caufla  Ca- 

Baldus intcr  rcnuntiatioricm  padi, vt rc-  ftrcnf.FulgoCRoman.Corn.inlocis allega- 

nuntiatiocctcris  fratribus  ctiam  furTragC-  tis,&antcillos  AlbcricusfpoftRich  &Ol-? 

tur, l.ftcutjnfr.  de  repudJbered.  quam  tameru  drad.  aliter  hunc  nodum  diflccandum  pu- 

Baldi  diftinctioncm  Romanus  &  Alcxand.  tant,  quod  fcilicet  ibidem  conftitutum  fic 

ita  dcclarant,  vt  locum  non  habeat  poft  fa&umfupcrdcbitohcreditario,eiquipoG. 

aditam  hcrcditatcm,  cum  ius  acccrfendi  fidebathereditatcm  creditoris,cum  noiu 

hoc  modo  impcdirc  folcat,  fecundum  et,  cflct;  Vndccumapudcundcmnon(jta£tio 

qtu  tradimtur  tn  i.  re  coniuncli,  ff  de  legat.  principalis.non  intelligatur  intcrpofitum 

tertio.  eflegrariaipfius,fedeius,apudquem  prius 

Altcra  lcgis  noftrse  cxpofitio  cft,  quam  dcbitum  crat,  id  cft.vcri  hcrcdis:  Diucrfum 

&ipfaglofl°a  proponit,  &  omncs  auctorcs  autemeflein  pa&odc  non  petendo.  Illud 

fupra  a  nobis  commemorati,&  quam  Bart.  enim  inrerpofitum  cum  poflcflbrc  hcrcdi- 

tu  princ.fr&nciCc.r\tctin.»um.i.Donc\.num.  tatis ,  non  prodcflc  vcro  heredi,  d.  ijitibi,§. 

1.  magis  legi  conucnire  conftituunt ,  eft ,  cum  foJfcJfor.jf.de ^<T/.quod  debitum  &  a&io 

4. + quod  fi  hacc  mulicr  cum  fcriptis  hcredib.  perlonajis  pro  ipfo  compctcns  non  crat  in 

aut  aliis,  quos  (ucceflbrcs  arbitrabatur ,  pa-  hcreditatcdcbitoris  pailiuc,x/  loquutur,  fcd 

ftum  interpofucrit,  &  illi  poftea  cxco  rc-  apud  crcditorcm  a&iuc.  Salycctus  vcro, 

pcllantur.quod  aliquod  tcftamcnti  vitium  quod  animaducrteret,  ctiam  obftarc  Untc- 

emcrfiftct,veluti,quodilludpronuntiatum  penuiffJepacJ.pzuWo  prolixiori  diftin&ione 

cflctfalfum,irritum,ruptum.&c./.^.j^io'  vtiturjdiftinguendacflcftriamcmbra.Aut  f 

,  condicl.  indebit.  non  prohibcatuoquaefibi  a  enim  conftarc,  quod  propric  contcmpla- 

maritorcliclaerant,qu^quchis,quoshcrc-  tionc  pofleflbris  pa&um  intcrpofirum  fit, 

dcs  arbitrabatur,  tcmifcrat,pcterc,idquc  tunctanquampcdbnalccuincenti  hercdi- 

ob  candcm  rationero,  quod  pactum  pcrfo-  tatcm  non  prodcflc :  Aut  ccrtum  cft ,  quod 

nalcaliisnihiladminiculipnebeat,  //?//^  cuilibctilludopirularivplucrit.&tunc  ial- 

dnem,i7.§.cumpofieffor.ff.depacl.tjri.lfivnu6,  tcm  pcr  modum  cxceptionis  ctiam  vcro 

^2/.§.anteomnia,ffeod.  Sedncgotiumt  exh.i-  hercm  profuturum,<i/.4w///<w«//.  Autdu- 

bctJ.fipoHconftitutamt22.jfJcconfiitut.pecun.  bium cft, tunc rcferrc,  an  conucncrit  cum 

vcro 
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Tit  de  pattis,  l.debitorem,&  /eq.  3*3 

vcrohcrcdc&tunchuiufmodiplacituiTL.  cJ^^S  v  M  ^gcduodccim  tabuJarum 

ha&enusaliis  futtragati,  vt  hcrcs  a&ioncm  SfjOgtti  f  omnc  xs  alienum  pio  hetc-  1 

fuam  ccdcrc  cogatur>  d.l.fi  heres  pecuntam,  uV^^^^  dicarm  portionibus  diuidatur, 

73.ff.dd  SC. T rebcU.l.cum emancipatustf.de  bov.  C&tSoSQxI  /.  cs  qu* ,  infra,  famil.  erctfcund. I. 

pojjcff.tontra  tab. in princtplheres a  dcbuorettf.  ptane,2.Jf.cod.titut.  & altcr  altcrius  conditio- 

defidciuff.  Quodfivcrotra&eturde  poflcf-  hcm  dctcriorcm  tcdderc  ncqucat,  l.fa- 

iorc  hcrcditatis ,  non  hetcde ,  tunc  diftin-  flum,  ffderrgutuiur.  i.fitituhoc,  eodcmtit.  con- 

pucndum  efl*e  inter  bonam  &  malam  fi-  fequens  quoquceft,  vt  fi  plurcs  debitores 

dcm.vc  hic  nort  ptofit  pa£him  Lfttibi^.  qui  infohdum,vt  duo  rei  promittcndi.vel 

cum  potfeffor,tf.eodem  titul.  illic  vero,  quod  etiam  pro  parre  crant  ob\\gax\.  U.tf.de duo- 

poflidcac  cogitationc  dominii, /.  spud  snti-  bmreu,  l.  reos,  §. cum  in  tabuiit ,  ff.  codcm,  auc 

auos,  infrayde  furt.  &c  aitiones  hcrcditatis  dcniquc  fucceflbres  illorum  ita  inter  fc 

moucat, t.ft  bon*fidei,&l.ciu3a,ff,depctit.he-  conuenerint,vt  .vrtus  folum  onus xris alie- 

red. &  quidquid  quxrit, quatcnus cft  locu-  ni  agnofccret,j  talc  pa&um  crcditoribus  t 

plctior,  rcfticuere  tcncztvtr,  t.Jedfitege,2s.$.  nihil  dctriraentiadfcrat,  quominus  fingu- 

confuluit.eodem  titul.  aliud  probandum  cfle,  li  pro  modo primae  obligationis  conucniri 

ita  vt  huiuftnodi  pa&ionis  compcndium  poflint,*'/  hac l.debitorumtuem Lfequcn.Lpla- 

ctiamin cos transfcratur.&ritaaccipi pofle,  neytffamtL  ercifiund.  quodtamen  intclligi- 

d.LfipoHco»ftitutam.  mus  illo  cafii,  quo  crcditores  exprcflim  aut 

Hxc  diftinctio  cft  Salyccti,  in  cuius  me*-  tacite  pro  modo  vltimx  conuentionis  con- 

braomnia  inprxfcntiainquircrecofilium  tra  eoldem  a&ioncm  inftituendo  in  talc 

non eft.  Exiftimarimtamcn Fulgofii & Ca-  pa&um non  confenferint,  /.  2.Jupra}codem 

ftrcnfis  expofitionem  circa  d.  LJipoH,  pra>  tuuU. 

fcrendam  efle.  Hanc  legis  noftrcdefinicioncm  Baldus, 

10  Prastcrfhasduas  le£tioncs,quaspcrfc-  Corncus,  Alexandcr.Derius&Iafontranf. 
cuti  fumus,  etiam  tcttius  intellechis  a  qui-  ferunt  ad  cauflam  fubditot  umf  vel  vafallo-  j 
bufdam  infinuatut,  qui  vcrbis  non  male  rum,  qui  m  prariudicium  domini  nullum 
congrucrc  poflit:  quanquam  quatftioncm  pattum  intcrponcrcqucant.fqucmadmo-  4 
minus  conttouctiam  deciderc  vidcatur,  dum  c  diucrio  domini  fubditis  inuitis  ci- 

1 1  quod  cum  nemo  alteri  ftipulando  aut  fpa-  uitatem  vcl  cafttum in alium  transfcribcre 
ciiccndo  caucri  poflit ,  /.  quod  tuteia>  72.  JT.  non  poflint:  Scd  cum  confuetudo ,  vt  Dc- 
finaLtf.de  regutuiurir,LfiipHiatioifia,  7}.  $.al-  cius  conqucritur,  alia  iura  nobis  praefcri- 
teri,tf.deverborum  obiigation.  idcm  ctiam  in  bat,nos  ab  eius  vlterioriinueftigationeab- 
przfcnti  cafu  probandum  fit,  fi  mulicrnon  ftinendum  efle  exiftimauimus,  illud  obitct 
ipfis  hcrcdibus,  fed  aliis  extraneis,  mota  adiccifle  contcnti,  hanc  candem  difpofi- 
tamcn  affe&ione  heredum,  quod  hcrcdcs  tioncra  nonullas  declarationes  admittcrc, 
dcbcbant  pcr  pa&um,  rcmiferir.  Huiuf-  quarum  prima  pcti  potcft  cx  /.  2.  hoc  tttul. 
modi  cnim  pa£tum  fccundum  rcgulam  fu-  vbicopiofede  hac  rc  diflcruimus.  Altcra 
pra  allegatamhcrcdibus  non  prodcft.  dcprcnenditur  tn  -f  L  cum  ab  vno,  $f.  ff.  de_j  < 

iegat.2.  vbi  quis  ab  vno  hcrcde  ill#d  pcrit, 

Lcx3  debltorum,  2J.  quam  q"°d  ab  ommbus  prarftandum  erat.  Sed 

I  j  r  ratioextcxtucolligi  potcft,cum  eo  modo 

UgO  CUm Ljeq.  crcditorum  caufladcteriornon  conftitua- 

Svmma&ia  tur,  &  cetcri  nihilominus  obligati  iint. 

Tertiam  dcclarationcm  fuppcditat  /.  con- 

1    ugtiusbuLomncassluMum  pro  bcrtduarm  ptr~  trouerfiatf.de  /rrf«/S^».vbipetitiocrcdito- 

tienilnudutifum.  nimdiuiditur,quod  quoraodo  intelligen- 

i    Pattvm  debttirum crtdttortbus  mbil detrimcntt ad-  dum  fitDoncILW/ww.j.ediflerit. 
fcrrtpottil. 

3  SubduisupraiudkiumdominoruMmbtlpacifiiptf-  LcX  pCtCHS  2? 

4  Quidedtucrfoobttncati 

5-    lntctlcdful.iumAhvno.fi  delcgat.l.  SvMMARIA. 

1     VtoltntJ  expofttitmuttorumtntcrpnrum  ctrcspr^ 
ftnslegu  rcQttufum. 

*  *  a^»**»  ******* 
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37+  Commcnt.Pctr.  Gilkcnii  ad  Lib.I  LCod. 

}    StipuUtioHtsinetrtaadejfctlum  turk  ptrtintrt  non  iurisnoftrircfponfisappareat.expactonu- 

fik**-  do  nullam  a&ioncm  decerni.  /.  /egem.f/tpra, 

4    StipuUtioiHttrta  ex  rtUttont  ttrta  rtddttur.  hoctit.l.  iuruoentium,§.  qumim0.ff.eed.  Et  ad 

'    ^m^Mtat  ^""^   *  tollcndam  hanc  difficultatcm  cofilium  fir, 

6  Ta&tmrmm pcrfona  loco  tondttionu  tonftitui po-  ™ %ulario  intcrponatur/^r^^^/. 

tta^tonidtmautemrtccptumejftinfaciovtrimq,  hocttt.Uumproptnas.tnfraJe  trar.fatlto.  cuin 

ctntrthtnttum.  prxcipuum  ftipulationis  munus  in  hoc  cd- 

7  Hominttnatuta  addijfentiendum  ftcilesefft.^  fifterevldcatur.vtquodintcrcontrahentcs 
t    CodiaUi  quamnk  ex  mterudUoptll  tcftdmtntu  ctm-  gCritur  conErmct,  Inflitut.de  verbor.obligat. 

poH4ntut,nthilommm **t**t-  inprinc. idquc indubitatum  fit,  ft  rcs  tota  in 

9  ^^LS^^&o^^L  ftipuIationemdcducatur^/^W^/ 

ir^/.itafanc non xquc  cxpcdttum  erar. 

10  Aitffetiumcmitom  nihtl  intth*  ytrnm  traditio  fiquis  vcrba  ftipulationis  ita  concipcrct: 

prscejfrit,*n txpoilfaclo fuhfmuu fit.  Promittis tc  foluturum  qux  inter  vos  con- 

11  sitpulaiut  ex  inttruaUo  inttrpofitJt  patH  anttttdtntu  ueftcrunt,autfpondcs  tefacturum  vel  folu- 

nouationtm  contr4btrevidttut\  turum,  quod de  hoc  ncgotio  intcr  nos  pa- 

11  Difftrentumttr  codiciUos&pacluco»ft»fudMorum  cifccmur,&illcrcfpondcar,/>>  tfw///o,tcum  j 

tnftitutum.  hxc  ftipularioinccrta  cflc  Yidcatur.quom 

Ij  ln  caujfa  mutut  dudt  tfiicaces  obli$attontt  nafa,  .      ..  r    *  n    .  .1  . 

vnam  ex  hiouUtu  dlterdm  duttm  tx  numtra-  inutilcm  cflepronuntiat  Pjpimanus  /.  tu 

iiont.  fitpulatus,t,S.ffdeverb.obl:g. 
14  Confutdta  noud  interpretatio  Alciati  txiftimantu,        Hanc  dubitandi  Cauflam  fuo  refcripto 

qutd  t4  qut  Jfatim  fubftquantur ,  ccrta  ratione  fuftulcrunt  DioclctianUs  &Maximinianus, 

prettdtrt  inttUigantur.  ftatucntcs,  iuftum  cflc  dcfidcrium  contcn- 

1;  Reiecld  expofitio  DoneSt,  qui  fiatuat  paBumtn  dcnrjum,  yt  ftipulationis ,  qux  placiti  fct - 

ftrategtftipuUttontmrtutraMnttttfiift^  uandi  caufla  cratifidcsprra?(tarcnir, 


3$ 


t*JrftWr£  'rdtntm  """"  nc<luc  intcrcflc«  an  paclum  anteceflliTcr, 

Efcrfli  </*«/«/*,  r««/       •>»«<6«  c> fingu-  40  vcro  ft?tim  poft  ihtcrpofitum  cflct. 
/«  yfti  i»  <toi  f  rr/  ff/o«  ftnttntiam  pro  fe       Ratio  dccidcndi  noneft  illa,  quam  in- 

ferri.  tcrpretes  noftfi  paflim  comminifcuntur, 

quod  pa£tum  iuxta  ftipulationem  intcr- 

Vamtis  prxfchs refcriptu,  pofitumaftioncmproducat:Scdquod*f-cx^ 

mco  iudicto,  expcditam  ha-  ftipufationc  agendum  fit,  qux  fui  natura 

bcat  interpretationcm , tam6  ad  hoc  pfbficcre  folct,  Injlitut.  de  vcrborum 

f  AccurfiuS  Vcrbis  ciufderru  ebligation.  in princip.  quodquc  cclfet  caufla 

viminfcrcndo,prxtet  ptimam  cius  lc£tio-  ihccrtitudinis,  cum  rcfcratur  ad  ccrtam 

nerrijalios duos  iritcllc^us  1  vcrbis  & mcn-  conuentionem,que,  prxcefllt,vcl  ftatim  fc- 

tclcgis  alicniilimoscidcm  adfctipfit.  Su-  quatut. 

pcruencruntpofteaaliidoar3rcs,vtCynus,        Cxtcriim  hic  emcrgit  fcrupulus,  quid 

Angclus,Salycctus,Doncllus,quorumfin-  cauflx  fit,  quod  Impcratot  igitur  dcfide- 

iguli  pro  ingenio  fuo,nouam  huius  rcfpohfi  rct  pafti  vicinitatem,  cum  ftipulatio  xque 

cxpofirioncm  obtrudcrcconati  funt.  contra  intclligi  poflit,  *f  quamuis  pa&utn  S 

Hincadcocucnit,vt  cumipfi,tum  alii,  cxinteruallointctccfllftct,vtinftatnicBat- 

pcr  vcftigia  Accurfiahx  explicationis  dc-  tolus  multas  lcgcs  in  fulcimentum  (ux  al- 

currcntcs ,  &:  aliorum  intclledtuum  mcritl  legationis  adducchs ,  vt  l.fi  ita fiipuUtutJ* 

indagarttcs , hanc  conftitutioncin  prolixis  ff.denoM4t.dr  Lft  ita  fltpuiatm  a  Seio fucro,  & 

coninlctatiohibusobrucrint  potius, quam  ff.de  fdeiuff.L  qutdam  tumfitium ,  tjz.  ff.  dcj 

illuftrarint.  Omifla  igitut  varictatc  cuiuf-  verbor.  »bligat.  §.flnal.  l.fi  vero  non  remme- 

quc  lc£turx,conftituo  primam  Accurfij  ih-  randi,  12.  jf .  fi fiUofamiliaa,  ff.  mandatit  L  qui 

*  tcrprctationcm.fque.  hiitGuidonis dc Zu-  peeuniam,to.ff.  de rebus  credit.fi cert.petat.  hit 

za,  &:  quam  tcmcrc  idcm  rcpudiat ,  vcrifll-  addit  ¥rancifcu4\^4retinus  /.  4.  §,fiu.ffdepa&. 

mam  cflc,  prout  candcm  ctram  amplc-  Lhtt venditio,§. fin.ff.de contrahcn.emt.l. 4 ff. 

£tuntur  Fulgof  bie,  verf.venionunc  ad profe-  de  in  diem  addicJ.  Scd  fi  haslcgcsadviuura 

quutionem,  itcm  lafon  ««w./.Iacob.Cuiac  rcfccarc  ,  &  ad  cauflTam  dcflcfterc  vcli- 

obfiruatMb.10.cap. 24.  Pro  cuius  rci  cxplica-  mus,  parum  momcnti  in  aflcrcnda  cxpo- 

tionc  fcicndum  cft,quod  cum  ex  noriifimis  fitionc  Bartoli  tadhit  x  vidcntur. 

'  Etcnim 
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Etcnimomncshaclcgcs  coccptarfuntin  propofitis,  quam  naturarci  concedcrct> 

*  inccrtum  rci  cucntum  t  vcl  factum  vnius  lblutioncm  iiibiiccrem.   Principio  cnim 

perionx,noninconuentionem,qu$acon-  tanimaduertimus,hanc  difFercntiam  iru  8 

trahentibuscxinteruallopoifetinterponi.  codicillisnonproccdcrc,cum  illi  valcant, 

Vndc  qucmadmodum  ftipulatio  fub  codi-  ctiamfi  poft  conditum  teftamentum  ex  in- 

tidncf\cvipotc{t}d.i.d.ff.denouatJ.hacvcndi-  tcruallo  interceifcrint, /«////«/.<& codictli  i» 

tio.§  fin.ff.de  contrahen.emt. ita  ctiam & fa&u  princtp.i. conficiuntur, i\ ff.de iur. codtctU.  Prx- 

r.ltcriuslococonditionisconftitui,/.iT//w,  tcrca  non  diftinguemus,quoad  obligatio- 

ioS.ff.deverbor.obligatjtemdicl. L fs.jf.de fide.  nis  cfficaciam ,  vtrum  pccunix  t numera-  £ 

iuff  vcl  etiam  vnius  cx  contrahcntibus,  d.  I.  tio  ftipulationem  fcquatur,  an  vcro  prxce- 

qut  pectmiam,  ;o. ff.de  reb.cred.ncm  l.quicUm  cum  dar,  i.j.  §fin. jf.adSC.  Ulfacedonk  ejr  L  6.  codem 

filmm.tji.  §finff.deverb.oblit.  Lfivero  non  re-  titul.  i.  amtffi.§.penuliim.ff.  de fidetuff.  qucm- 

munerandt,  t2.§.fi  fiiiofamihs,  ff  mandati.  admodum  tertio  nihil  intcrcft,  an  tra- 

QuodvcroftipulatiofufpcndipoiTitinfu-  ditioncm  frci  emtio  prxcedar,  an  vc  10 

turam  conucntioncm  vtriuiqj  contrahcn-  ro  fequatur  l.fme,  §.  t. ff.de pubitcian.  in  rem 

tis,id  nufquam  cautum  dcprchcndimus,  aciion. 

idque  nimirum  cfle vidctur,  quod  hac  legc  Ex  his  difficultatibus  mco iudicio  emcr - 

dcciditur,  fcilicct  ftipulationcm  ad  huiuf-  gemus,  fi  vcl  vna  cum  Cuiaeio  dicl.obferuat. 

modi  pacta  refcrri  non  pofle.  Ratio  illa  ^^./o.dicamus,hocintcreflc,quodfifti- 

7  c6fidcraripoteft,quodcumhomincstna-  pulatio  poftpactum  fcx  interuallo  inter-if 

turaad  diifcnticndumfacilesfint, Litem  fi  ponatur,  vidcatur  quxdam  ficn  nouatio 

nmu4,t7 .§impart, jf.de arbttr.rccept.vtx  fanc  fi  naturalis  obligationis,quxcx  paclonafca- 

tractctur  de  illorum  prxiudicio  l.fivolunta-  tur :  illud  autcmnon  ficri  quoticfcunque  in 

tate, infra ,  de  refcindend.  vend.  Lficut,  infr.  dc^  contincnti  ft ipulatio  intcrucnir.  Scd  quia 

obiig. &a£t. i.t.  tjrtotMtu. ff.de eo}quod  certolo-  hxc  cxplicatio  fcrupulo  non  caret,  quod 

co. dcinde quod  abfurdum  vidcrctur animi  non  vidcatur  Impcrator  dc  mcritis  noua- 

fui  dcliberationcm  in  aliud  tcmpus  rciicc-  tionis  tractafle,  quod  dcnique  dictio  fia- 

rc,cuminipfoa£tu  adtollcndamomncmj  tim,  vt  rcctc  animaducrterunt  Fulgofius, 

dubitationem  id  faccre  potuiflcnt,/.f  «wr*-  Salycetus  &  Iafon ,  non  pertincant  ad  dc- 

tio,23.ff.decondit.injlit.dmct(\ima\itcmob-  tcrmihationem  membri  prioris,  quando 

tincre.fi  pactumprxccderer,vclftatim,id  pacrutn  antcccflit,  quo  cafu  id  ctiam  ex 

cft,antequam  aa  cxtrancos  actus  diucrtc-  interuallofieri  poflc  defendunt.rfrg. /. 4.§, 

rcnt,  /./ ex duobus,  12ff.de  duobjrcit  confitt.  ejr  fin.ff. de pacl.  & i.  1.  §.  dcbitum,ff.  de  ccnftttut. 

l.duos,d.§finaLeodemtttuL  intcrponerctur,*//  fecun.  Idcirco  arbitrarcr,  hos  fcrupulos  alii 


htc.&argumen.  /./.  i*/ra,  de  adil.edicJ.item  Lle- 
ifdtff.de  rebus credit.fi cert.pet.  quemadmo- 
dum  non  intcrcft  ad  dcccrncndam  actio- 
nem  cx  ftipulationc,vtrum  pccunia  mutuo 
data  antc  ftipulationcm  numerctur,  an  vc- 


ratione  eximi  pofle. 

Nam  quod  ad  f  codicillos  attinct  ,di-  \% 
Ucrfa  ratio  cofdcm  a  difpofltionc  prxfcn- 
tis  refcripti  facilc  fcparat,  quod  illi  pen- 
dcant  ex  voluntate  vnius,  quo  cafu  intcr 


roincontincntifubfequatur,/.///4(/?//>*/ir-  contraetus  aliafquc  difpofiriones  &  vlti- 

tus fuero, d.§.t.ff.  denouat.  Quemadmodum  toas  voluntates,nihiI  interefle  arguir./.f*/ 

cnim  ibidcm  non  nafcitur  obligatio  cx  nu-  pecuniam.30.ffJe  verbor.Jign.  &  alia  teges Juprd 

mcratione,  fcd  cx  ipia  ftipulationcquod  anobis  aUegata. 

numeratio  implcndx  ftipulationis  gratia        Quod  veto  pecunix  numcratio  ex  in- 

intcrccdat,  /.  cum  enim^.ff.  eodem  tituL  ita  teruallo  ficri  poflit,  id  nihil  noftrx  obfer- 

ctiam  hic  non  nafcitur  obligatio  cx  pa-  uationi  derogare  potcft.  f  Ercnimilla  fti-ij 

cto,  aut,  vt  ita  loquar ,  pactum  non  irt-  pulatio  antcinterpofira  ccrta  crat,  &  nu- 

format  ipfam  ftipulationcm,  fcd  co  pcr-  meratio  fubfccuta  ctiam  per  ie  efficaccm 

tinct,  vt  fciamus,  quid  in  ftipulationcrh_*  obligationem ,  qux  ad  a&ionem  profir, 

vcncrit-  cortftituitjquod  fane  de  nuda  conucntionc 

Cum  itaquehxcBartoli  atquc  Arctini  dici  nonpotcft. 
argumentanonvrgcanr,  vtintcllccrum cft,        Conueniuntautcm  hxcduocum  prx- 

tamcn  ofTcrant  fclc  hanc  quxftioncm  rac-  fenti  difpofitionc  in  co ,  quod  fi  in  conti- 

ditanti  nonnullxalixdifricultates,opcrx-  nenti  pecunia  numcrerur,  nullaobligatio 

prctium  exiftiiruui,  vt  iifdem  in  mcdium  nafcatur,  quam  ftipulationis.  In  aliis  au- 

Ii  a 
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temlongadiffcrcncia  eft.  Hxc  confidcra- 
tio  quoqucquod  pcriculiafubfcqucnti  al- 
legationc  eflc  poflit ,  difcutict ,  cum  cmtio 
ctiam  citra  traditionem,accioncm  pariat,  /. 
iurUgentium,  7.ff.  dcpacf. 
14.  Qi»ir>us  ita  fubdudis  rcfcllctur  f  noua 
intcrprctatio  Andr.  Alciati  lib.2.  paradox. 
j.M/.j.quam hoc  locoample&itur  Purpu- 
ratus  mmero7.  cxiftimantis,fi  quis  ftipula- 
cionem  ita  concepiflet :  promittU  quodpaffo 
mdo  conucnip? &  illc  reipondcat,  promitto: 
hanc  ftipulationem  non  cfle  intclligcn- 
dam  folumde  conucntionc.qux  praeccflit, 
quod  cx  longo  intcruallo  ficri  potcft,  fcd 
etiam  dcilla,qua;  fcquacur,modoilludiru 
continenti  fiat,  quod  ca,  qua:  ftatim  fubfc- 
quantur,  ccrta  rationc  praeccdcre  intclli- 
gantur,  argum.  eorum  qux  fcripta  retiqucrunt 
\_sfUxanderdr*Iii>  l.  U  quiheres,  §.neque  Jilius- 
ff.de  4cquirend.velomittend. hered.  Namcum 
talis  ienccntia  in  diuinationcm  incidac, 
cam  fincfcrupuloamplecti  nonpoflumus. 
Vndc  ctiam  confcquitur,  multo  minus  eflc 
audicndum  Hugon.Doncllum,  qui  ftatuit, 
pactura  quidem  rcucra  ftipulationcm  an- 
iy  ceccffifle,  f  fed  poftca  fcripturx  ordinerrL., 
quae  pa&a  eranc,inuertifle.  Nam  cum  iru 
noftralegcnullamcntio  fcripturae  fiat,ab- 
furdum  eflcvideturrem  in  noneceflariam 
diuinationcm  commlcterc. 

Harcigitur  dccxplicationcprxfcntis  le- 
gis  fuffeccrint.  Illud  duntaxat  omittcndum 
nonvidecur,do&orcsnoftfos  cx  prxfentis 
conft  icucionis  vcrbis  jrccte fecundum fefenten  - 
tiamferri  pojlulat,  colligcre ,  quod  gcncralis 
illaclaufula,tqua:  plcrumque  libellis  an- 
nccti  Co\ct,petens Jupcromnibut  &ftngttlU ftbi 
itu  dici,  vel  petens  fententiam  pro  Je  ferri ,  tan- 
tum  prarftarc  foleat ,  atque  fi  vcra  conclu- 
fio  intcrcefliflet,  ita  Baldtuhic  num.2.  Salycet. 
num.  4.  Romanus  num.2.  Francijc.  K^Aretin.  nu- 
mero  2.  Philipp.  Deciusnum.  4.  ^yilexand.  num. 
4.alkgans  Sptcuktor.  t^fngel.  &  altos.  Corneus 
num.2. &num.$.posi  Innocentium,  Imot.  ^An- 
ton.  de  Butr.  in  hanc fententiam  addutfos,  Purpu- 
rat.hicnum.  iS.  de  qua  re  diflcrui  in  cxplica- 
tionc  Udita.fupradcedendo. 

Lcx,ficertis  annit,  zS. 

SVMMARIA. 

>    Patle  nudo premijfum  non  debetttr,  quamuit  aliquet 
amit  rupraflita  fuerit. 

facit. 
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j    Selutio  ad  li  btrandum  defttnata  ebligatienem  part* 

renonpotctt. 
4.  Intellccttul.\.inJr.defidcUommifi. 

5  In  teUeclui  I.  cum  de  tn  rtm  verfe,f.  devfur. 

6  Ad  prtfumendum  titulum,  &  cogendum,  rt  quu  in 

pofterum,qujt  cttptrat  felutrt,  ttneatur  dectm  an~ 
norun.-pr«ftattents  fufficcre,modo  tttulut 
ritens  +  qutqucad  t 
fit,allegetur. 

7  Multa  argumenia  Anten.Fabri,  quibut  1 

tdftruertconatut. 

8  Argumenta  centrarta  partit. 

9  Vltima  fententia  confirmata. 

I  o  In feuttiene  non  rtqutri  caufft Jptcialit  commemora- 


11  Cenfeftie  ex  ccrta  caujfa  feluentit  idoneam  centra  il- 

lum  prebationtm  prsftat,quamuit  Ungt  ttmpork 

interuallutnnon  tnttrcefftxit. 
11  Confefitoetiamextraiudictalu,figeminata  fit,  iio- 

nMin  probattonem  continet. 
1  j  Sequentta folent  declarare practdentia. 
14.  ludicitnoneslfupplereeaquafuntfacti.  * 
15  Temput  inter  modes  introiuttnda  ebligatienit  nen 

rttenfetur. 

V  o  d  multis  praefcntis  ticuli 
legibus  infinuatur,iuris  noflri 
conditorcs  cxpattonudoim- 
partiri  actionem  non  folere,i 
f  illudhac  noftraeonftitutionccum  haud 
vulgariincrcmentorepetitur.nihilmutan- 
dum  cflc,quamuis  aliquot  annorum  fpa- 
cio  id,  quod  hoc  modo  dcbcri  cccperat,illa- 
tumfit:  veluti  fi  rufticis  tali  conuentione 
intcrpofita  fex  aut  feptem  annis  quardam 
gallinarum  paria  ioluerit,  idemquc  confir- 
maturin  vfuris ,  L  creditor^.mfra  de  vfur.  in 
opcris,qua:aliquotannis editx  funt  l.ope- 
ris.ft.ffJe  operMbert.  Iftnon fortem,  26.§.libcr- 
tis,  i2.ff.dcconditt.  indeb. 

Racio  cftjf  quodquemadmodum  tcm-  * 
pus  ad  produccndam  a&ionem  nihil  mo- 
menti  habeat,  /.  obltgationum  ferey  §.placet,ff. 
deoblig.tjrac7.  ita  etiam  non  proficiat  ad  con- 
firmandam  illam  obligationcm,  quae  ine£ 
ficax  fit. 

Ncc  fufFragaturfaftum  aliquot  vicibu* 
inferentis ,  cum  folutio  f  non  ad  contra-  j 
hcndam  obligationcm,  fed  ad  illam  exftin- 
gucndam  dcftinctur.Vndc  dupliccm.eum- 
quc  contrarium  cfFe&um  parere  non  po- 
ccft,  l.qui homincmj4.§.finff.defolut.  Prodcft 
camcnad  inhibendam  indebiti  condi£cio- 
ncm,  l.Jino?i(ortem,  26.  tnprmap.c- §.UbcrtU, 
ff.de  condili.  indcb.  Pa&um  auccm  nacuralem 
obligacioncm  produccrc,negarenonpo£ 
fumus,  /.  r.ff.dep4£fu,&lji  vntuj7.§.p4c7us- 
ft.eodjit, 

Hii 
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His  ica  fubducris,rcliquum  cflc  vidi  tur,  tem  virf.ff.dcvfur.in dic7ionelorgo.Barto.num. 

vc  vna  cum  gloila  quxdam  contraria  fub-  14.  Albericjtum.  1.  Salycet. num. 4.  <j  u  tulgof. 

ir  meamus,  vt  l.  i.tnfra,  dc fideicommifs'.  ck  num.p.Ba/donum.i.cr 2.Angel.num.i.cr 4.10- 

qu  iedocemur,fidcicommilVum  cx  minus  dem  KartoLhic  num.2.CaJtrenfnum.4.A/txan. 

ipienni  volu  n  catc  pcc  cccs  annos  pcefticum,  num.0-.cr7.  lafonjiHm.it.  Fulgof.num.4.  Alctat. 

cciaminpoftecum  intccendum  cflc:  dcin-  num.}7  .Dectonum. 2.  Cyn.num.$.  Odvfred.au- 

dc  l.cum dein  rcm  1  er/o,  6.ff. de  vfur.  qua  ca-  te  num.  6. Philipp. Corn.num.t.  Andr.Ttraquell. 

uccuc,  vfuras  deccm  annbcum  (pacio  agni-  in  traitatJe prafcript.  §.i.gloff.4.  verf.  ey  h<tc 

tas,  ecum  tempoccinfequcnci  explicandas  quidemfatis,  Anton.Gabrie/.  lib,  1 .  commun.  con- 

ciVc  c/uf  ttt.de prtfumt.concluf.i.  num.iS.  Didac  Co- 

Primo  loco  fixam  ccuccm  reucllcmuSi  uarr.part.2  fiut  relecl.  in  cap.poffeffor,de  regulu 

4  "j*fi  vna CtUll  glofla  hicin  verb.certisarniis,item  iuris,  in  6  §.4.  num.z.  Ferdtnand.Vafqtti.iliujtr. 
Odofred»  num.  \ .  Cyno  num  $.  Alberico  num.  1$.  quajt.tib.2.cap  tj,  num.t.  &fc<fuen.  Schrader.  tn 
BartoL  num.2.  Baido  num.g.Comeo  num.t.  Alex.  fuo traiUt.feud.partj.  cap.4.  num.lS.  lutio  Ckr. 
num.j.CaJlrenf.num.t.  Alciat.num.t7.  Dec.num.  in  §.feudum,  qutflto.to.num. 2.  (jrit/jir,iiitaList 
7.  vbtdecommuntfententUtejiuur.Ufonnumj.  quos rccenfemus  mnoffrotrac7at.de prmjcnpiton. 
&4.  DonelL  num.}.Roman.num.i$.Curt.tvn.nu.  part  2.  membr.  1.  cap.  4.  contcftdercmus,  "f  ad 
i4.inhac noflralcgcjttmgloffain  l.t.infra,  de_s  prarfutnendum  titulum  &  cogCndum,vc 
fdeicommtf.  in  verbo,  impetrauit,  Albertc.  ibtd.  quis  in  potterum,  qua?  cccpecac  lolucte  te- 
num.4.V>.irtolm prtnc.  Ca/irenfnum.t.  Batdnu.  ncatur,dccem annocum pcarftationes  luffi- 
S.  K^Angel.num.4.Salycet.num.t  eys.Futg  num.  ccrc,  modo  titulus  conucnicns,  quiquc  ..d 

6.Sichard.num.t     $.  dicamus,  illud  du-  adtionem  pcoducendam  idoneus  fit,  alle- 

plici  fauorccontingcre,  fcilicef  alimcnco-  gctut.  Scd  quia  Antonius  Fabct  lomeaur. 

rum & vltimx  voluntacts.  Quamuis  cnim  iibj.c.Sjjrp.  multis  argumencis  1  n  mediunt 

ridcicommiffiim  mmus  folcnm  teftamcn-  adduetisauaoreft  dtU.l.tumdem  remverjo% 

toadicfiptum ,  actionem  ttibuece  non  fo-  hancopihionemaiTcrcntibusnihilpra-fidij 

\c\z,lfdeicof»tjfum,fi2  ff.de  condtct.tndebj  fin.  adfcccepoiTc,opcc^pcetiuefl*eduxi,vtpr^ 

tnfra,  de fiictcommtts.  nifi  caufla  cxtfiniccus  cipua  lcgum  &  rationum  fubfidia ,  qua*  v- 

acccdcnsintcntioncmagentismuniat,  ve-  tramqucpartcmintem  fuam  acceticrc  vi- 

luci,quoillud  in  caucioncm  deductum  fit,  demus,&  ibidcmotdinc  conicrta  cxhibe- 

d.lfiietcommtffiimy62.  velilla  intcrucncrint,  fnus,pro  lneliori  cxplicatione  hoftra?  kgiS 

de  quibus  in Lfinal.infr.de fideicommtfu  tamcn  fubiiccrcmus. 

fi  heres  llla.qux  in  alimcnta  in  minus  iblcn-  Pf  incipio  cnim  idern  Anron.Faber*f*  vi-  f 

nidifpoficioncrcli&acraiu.foluerc  cccpc-  gernotiflimumiurisnoftrirefp6fum,rem-  * 

tit.nonfolumcacepccccc  nonpoteticqu*  pusnortcfle  modum  tollendx,  mulro  aU- 

ancea  expediccac,  fcd  cciam  11  pcr  tncn-  tcmminus.vcipfeinfcct.inccoducendxob- 

nium  id  rcccrit ,  tccufarc  vltcriorcm  folu-  ligationis,  Lobitgattonum  fere,§.pUcct,fj.dtob* 

tionem  npn  potetit,  cum  ea,  quae  iccundo  ttg.(jrac7, 

&  tct tio rcpccuncur, iudicio & dclibcracio-  Sccurtdo.adducit  definicionem  noftrdf 

nc  ficri  mcclligancur  lcum  fcimusjnfrajes  lcgis>  &  aliarum>  dc  quibus  fupra  mencio- 

agnc.ejr  cenjit. 0^x06.  fpatium  mcditandi  in-  ncmfeci. 

tcrca  habucrit, l.fimulierjnfr. adSC.  Veiir.an.  Tertio.quoa rcfponfum  Papiniani  nott 

vndc  ctiam  agnouiflc  iudicium  detunch  urisbcne&accufacccxcuflumcifdcmim-  • 

ccnfebituc.  Qua?  rationcsjicecinpcxfcn-  pofucrit,dumvim  incomemoratiorclon- 

ti  cafu  quoquc  interucnirc  vidcantut ,  ta-  gi tcmporis  conftituunt.  Lonjre  aliam  au'  e 

mcn  ceflat  caufla  pictafis ,  cuius  nominc  ciTcmcntcm&confidcfatiorcm  ipiius  (u- 

multaptxtcr  mris  regulasconccduntur,  /.  rifconfulti,qui&cauiram[u*  deciSon  <cx 

nulhj.id  juod paupertbui ,  l.ft  quis  ad  dccltnan-  to  nominatim  metiatUr,  q^  ipic  p.itcr .  ;t 

dum,fupr,deepifc.fjrcleric.authentfimilitery  tn-  dominus  vfufas  intuliflet  quoad  viueiet,  & 

^^^•.f-r/f/W.&fauorvltimarvoluntatis,  itavtinfequCnti  cep  9  infetr,m  caucm  vo-. 

dc  quo  tnd  1 1. infr.de fideicommif.& Lt.fupr.de  luntatc  mof iedo  peffeucraflc  intclligatur, 

faerofancteccUf.  Lcum$.deprobat. 

5  Licctet  nobis  oftendiculum  j  fccundo  Qjjarto,quodillud  videaturconuincieit; 
lococontfactumcxpcditadiftinctioncfub-  fequcnb  ciufdem  Iunfconiulti  cnuntiato^ 
moucrc,  fi  vnacum  glofla  indtft.lcumde  m  vbi  nulla  longi  temporis  fiat  mcntio,icdlu- 

1  K  } 
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rifconfulrus  duntixac  infinuct  dotis  nomi-       Ec  hanc  fenccnciam,quod  fcil.quisf  poft  * 

nc  vfuras  folucas, ica vcnon  referac.an  quis  diucurnam  prarftarionemcompclliad  vlce- 

diucurno  cemporcidquein  fingulos  annos  riorem  iolucionem  poflic,  veriorcm  cxifti- 

quid  dependcric,  fcd  qua?  voluncas  folucn-  uio,cum  ccrco  cciam,  ilJoq}  infigni  addita- 

tisfucric.  menco.fvtnonrequiramin  ipiafblucionc  M 

Quinto,quod  cumdc  in  remverfoftri-  vllamcaufliipecialis,vclutiquodfoluatac 

&i  iudicii  fic,&  citra  vinculum  ftipulationis  caufla  cen  fus  aut  mutui ,  aut  altcrius  cocra- 

obligationcra  fucuri  ccraporis  concrahcrc  clus  infticuci,corhmcmoracioncm:  fcd  faris 

ncqucat,  Lfipro patre,  10.  yedvtrumff.de  in  eflc  fi  narrct  fc  foluere.quod dcbcbac,  vcl  fi 

r^i/«yTnobiscommicccndumnoneirc,vt  nihil  dixcrir,diflcncicnsinhoc  ipfbacom- 

illud  deberi  dicamus  vi  adionis  dc  in  rcrru  muni  dodtorum  traditionc 
verfo,vclcxlongircmporiscurfu: fcdcxca-        Caufla,qua* abipfis  mcmoria?  prodita  • 

cicaquadaftipulacionc,  qu*  poft  mortera  funt,rcpudiandi,  cft,  quod  Iuniconfulcus 

demumvircs  fuasoftendcreincipiacnorL»  nullamdchuiufmodi  expreflionc  mcntio- 

quidcin  omnc  tcmpus  futurura.fcdinillu  nefaciac&quodnosnondebeamus  rcqui- 

diem.quohcrcsdeclarct,  fc  illaspccunias  rcre,quodlcx  ipfa  non  xz<\u\t\t,t.abeapar. 

fub  vfuris  rccincrc  nollc.  te,sffJeprobatJ.qmdqmd&o.de  verbor.  obLoat. 

Sexco,magnam  hanc  incerprctationem  Vciqj  cnim  fi  legumlacoribus  id  cordi  tuif- 

.  abfurdicacemconfcquucuram,  vc a&ioncs  fec,vcinipfafolucionchanccaui]£defiena- 

pcrfonalcs  deccm  annorura  (pacio  acqui-  tioncm  cxigcrcnt,  id  coraprchcnfiin  c- 

rantur  contra  LfitMt,  &  l.omnes,tnfr.de  prafir.  rant,  Lvnica,§.vbi4utem,in jm.  cJecaduc.tol. 

jo.vei  40.snnor.  lend.  cap.ad  audtcnttam,  cxtraje decimis.  quoi 

Septimo,quodipfumprcfcripcionisno-  cumfaftum  nonfica  vcrborumforma.iinc 

men  id  mnuacquod  non  adtionem,autccr-  cuidcnti  rationc  difccdcndum  non  cfle  vi- 

ti  iuris  acquifitionem ,  quod  mox  mouca-  dctur,  /  4-ffdeiegib. L  r.  certa forma,  Cod.  dcj 

tut,dcfignct;  fcd  cxccptionem,  Lpen.infr.  de  mr.fi/ci,  tib.  x».  cmn fimilibus.  Dcinde  qucm 

t0ng.temp.pr4/cript.  fugic  labem  piaculo  dignam  contrahcrc  il- 

*     Hadcnusf  Fabri  przcipuaargumcnca  lum.qui  inccrprctacioncm  adfcnbac  lejri, 

cxpromfi.confcqucnscflevidecur.vtillale-  qux abfurdicatis  vitio laborcc  Idadcoifu 

gum  pra*fidia,dcquibus  partem  aducrfam  praifcnti  cafueucnturumindeaftimari  po- 

confidere  vidcmus.ctiaccrto ordincquc,<$  tcft, cjuod  fi  confttfuatur  in  ipia  fblutione 

magisvrgcant,recognofcam.  cauflx.exquafoluatucdcclarationem  rc- 

Primonituturdcfinitionclcgis>w^w  quiri,  non  animaducrtam,quorfum  longi 

vcrfoffJevfur.  .  remporis  inreruaUum  cum  cam  frcqucnci 

Sccundoadducunt  Llittbtu,20. tnfra, de_s  ra&i  rcpcticionc  ncccflarium  ducant,  cum 

sgric.&cenfit.  ,  confefliof  foluencisidoneam  concraillum 11 

.   Tcrcio LfiJttius,infiJepetit.hered.t.qmi»4.  probationcm  prxftarc poflir,  LgeneraLter, 

tien4,s.§.etfi,ffdeacqmr.  vclamitt.  hered.  l.poff  Cod.  de  except.  mn  nnmerau  pecun.  &  ibidcm 

mortem)2iffJeadopt.Le[U4inprouincta,§.i.ff.  gtoffa, Bttrtolsss.verfic.vltimo nota,  Batdus mm. 

**mP'      ,   r     ,  ^        ,  3&'7^ngcLtsnumtrofecundo&decimo.Al- 

Quarto  Vafq.  atq;  Tiraqucl.vim  confti-  btric.num.7.  Salycetjtum.p.  Cafirenfnum.r.&7. 

l\XMX\unc4p.illud,extr.depr4fumt.  in  ctp.nequt  Fuigofnumt.  /.  idquc  difficulcace  carcrc,  ii 

vidusts,  27.  uu4ft.  1.  cap.  iictt,  txtra,  de  ctntug.  conftecaducrfam  parccm  pra-fentcm  fiiV- 

firuor.  fc  pronunciat  Ioannes  Andrca:  in  rubrJe_j 

Quinto fuffragatur  Lfi quis diuturnt, ff.fi  probationib.  ^yfymo Cr4uett4  in  confil.  267. nu. 

feruit.  vind.vetadatiumpert.negJtem ia.infr.de  mero  r.  Robcrtus  <Jlfaranta  in fuo  (iecuLpart.  f. 

fcmit.&aqu4J.t.§fin.ffde4q:pUrcend,q\ixc-  4#u$. in  titut.de  ctnfeffion.numtrofecundo,  It- 

uincunc ,  cx  longi  cemporis  duftu  ciculum  docus  Damhattder.  in  cap.  /7j.  numcro  quinto,  m 

inrcrcefliflcvidcn.  f»*pr*xicimLDuen.reguLcentcfimadecimano- 

Scxco  hanc  fcnccntiam  commcndac  §.  n4,IofiphusUMafiardusprob4t.votum.r.conciuf 

jUJeconfitet.rec7.feud.  vbilonga  poiTcfTio va-  349-numerot.  &j.  vbi  fcquutus  Crauctcani 

falli  impccrac, vc prxftico  iuramcnto  fcudu  conftl. 272. numero  16. ^Aretin.confil  i^.colum. 

ipfi  adiudicctur,  adco,  vt non  diftinguatur,  1.  vtrfic.fecundo  patet.  cxiftimant  fatis  eflc, 

vtrum  fcicntc  an  ignorantc  domino  vafal-  quod  nuntius  vcl  ncgotiorum  gcftor  ad- 

lusfcudumlongotcmporcpoflcdcrit.  ucrfic  partis  adlit.  Idcm  quoquc  confir- 
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minvidctur  edp.pcrtitM^Jeprobat.i.cumte.C.  pacl.  vcl  quod  magis placer,  ibi  opus tam 

detranjatf.vbi  AUiatJtum.i2.Iafnum.$.  &  12.  crcbra  viiirarum  illacione  non  fiiiilcquod 

HincBaldus  l.ficertU annis.  C.  de pattu  num.  id  parens.vfuras  depcndcns,  fe  illoconii- 

12.  nuncupatimdcillo,qui  cenfuminfcrt,  lio  facere  manircftaiTct.    Dcinde  quod 

loquendo  conftituic,  citralongitcmporis  cum  patri  cx  officio  incumbat  dotarc  fili- 

prxftationem  vnam  folutioncm  fufliccre  am,/.//>  ff.de tur.  dot.  ld  ctiam  vcriiimilcvi- 

&declarationcm  ,  quod  rcs  fit  ccnluaria,  dcatur,  1Jltenocb.pr.tJumt.29.num.74;  iibr.f. 

argument.t.piures  apochu.  C.de  fide  tnjlrument.  poji  glojjam ,  Bartotum,  Crotumy  L  or*J.&alios 

iteml.  Pubtta.ff.depojtti.  §.fin.  Baldo  acccdit  a/iegatos.  Majcard.  concluj.ijto  num.io.Bartol. 

Mafcardus  «>«//«/ \6sj.numero j6.  Iafon.Gui-  conjil.ciutl.47.  num.^2.  a*/./.Sccundohanc 

doPapa.  Ripa.Rolandusa  Vallcabcodcm  ipiam  intcrprctationcm  commcndat  alia 

Mafcardoallcgati.vtrc&chocipiuminca-  infpedio,quod  mdicis  noniit  fupplcrc,*f  J4 

fu  prxfcnti  pon  Jcrauit  Vafquius,///'//?/*. con-  qux  funt  fadi.  &  cx  quo  ius  agcntium  con- 

trouerf.Ub.2.cap.Sj.nu  7.S.&0.&.  antcillum  rirmctur,/.*  §.hocautimiudtctum.ff.dedamn. 

Angclus  Pcruiinus///«77w  ant.unumero  12.  infeci.vbt Bartot.num.i^rfiq.  ^Uxand.num. 

verj.ex  boc  dotibmouam  conclujionem.  Cod.de  z.lmoia.num.  10.  Cuman.  num.j.Zaf.numer  9. 

patt.item  fulgoj.l.cum  demrcm  verjo.fj.  detn-  P»  rroccrtum  cft.tcmporis"}"  curfum  non  I  f 

tttriis.  quamuiscidcm vcrccundiadilliden-  eflc  modum  conflandx  obligationis  ,  vt 

tium,  m  iudicando  dc  reccpta  fcntcntia,  hocipfumFabrolibcnrcrlargimur^. /.<>£//- 

"nihil  mutandum  cxiftiment.  E t  licet  hxc  gationumfere.  §.  piacet :  deindc  illationcm_. 

confeifio  extraiudicialis ,  tamcn  quia  ra-  ccrti  tempons  prxftationem  ,  id  quoque 

cluai,  quofulciatur ,  ctiamcohxrcnsha-  noncnSccrc,  d.l.ficertis  annis  cum  fmtUbus. 

bccL  vigorcnoncarct,  maximcfigemina-  quod  qucmadmodum  parce  dcbiti  foluta 

1  i  tam  confellioncm  cflc proponamus.f  2V^#-  quis  non  adftringitur  ad  folutioncm  toti- 

toiaus Euerhsrdtinjuisiocu Ugal.tnlocok  vi ge-  us  ,i.4.cum te.Cue  1  xorpro manto ,  &c.l.  24. 

mtnata  ,numer.2.gioJfa  in  verb.penitus  jf.  /.  /.  fiacfioncm.cJetrarfaci.  ita  ctiam  ad  fcpara- 

incontractib.C.deexcept.non.numerpeeun.g(offa  ra & futura non \n\ct±x.\ix,l.acditor  §.i.ff.  de 

l.  iubemus.C.de itberal.caujft  itcmu*r:oU.cum  Jolut.  Quarevt  iolutionifuaratio  conftct» 

jcimus.  Cod.de agric. tyeenfitJmmCTOf.  Koman.  neceflario  iccundum  do&orum  intcrpre- 

in/.nu Jt.ff.de  don.PaulJcCajiroinl.pubUa.§fi-  tationcm  accipcicdcbcmustot  annorum 

na/.fj.  depoftt.  t^inton.  Gabritl.  tn  tratt.  com-  pcniitationcm  ,ad  induccndam  prafumti- 

mun.optn.tttul.de  cotfeffton. conclufon.t .  r.umer.  oncm  fa&x promiflionis adductam.  Cctc- 

Ct.Soctn.  co.fil.  1$.  verf.tertius  traclatus  vol.t .  rapeti  potcrunt  ex  noftns  commcntartis 

Fciin. in  cajit  Jicautto,colum.  10.  in  j.  itmitat.  de  loco  allcgato. 
fiietnfirumer.t.num  rf.Socinusinverbo,  confef 

Jtos falUnt.zaf.confil.t.voh.num.26.  Ljomn        L.fi cjuu m  confiribcndo, 

repet./.  admoncndi  numcro  tf  S.  'JMatth.de  \^df  hCTlU It 

fiifi.etecifNe.1poUt.i64.Capit.dect/ion.ip.Kumer.  * 
$.Deciusconftl.i62.numero  2,/ofeph.  Alajcardus  dVMMARIA. 

frobxt.  volu.  t.  concluf.  $47-  numcro  2 .:  Dixi  »    Mtt  quedtjuiipraro^atiua  miltti 

fupra,finecuidcntirarioncidnonficri,vc         nonvtetur,urcau,l,vaUt  j 

"    a  vcrbis  ,  vt  conccpta  funt .  rcccdamus.    1  ™!^J*m^™*m*^'*> 

-v        .         1   n    -i      i*i  ji-  i    lnttUtdusl.fi (enuaimt,fl.dcturud.cm.,ud. 

Nammcodoclonbus  li.  cnter  adfcntior.    9  rondtrauraruHoihrumfcntentu. 
opuscflc  tituli  allcgationc,  dc  quaquam-    ;    intcrtjftmttrtllapatiacjut  contraUu,  admlarun* 
uisinprincipionihil  complcc>atuf,lC.ta-  dtm formcnty&qu^cxiutcruaHomcrponumur. 

mcn  id  fatis  comprehcndiflc  ccnftndus 

cft,  cx  quoin fincm allegarioncm tituli do-  k  H^S  X hacl.  intclligimus ,  f  omncs  g 
tis,  cuius  nominc in  cauflammatrimonii    ^  conucntiones,  quodquisforo 

13  vfurx  folutx  cflcnt,  dcii Jcrat ,  "f  cum  fe-  iuo  ob  prxrogatiuam  militix, 

qucntiadcclarcnt  pr -  ccdcinu,t.i26Jiaim  ^n^f^fl  vcl  faccrdotii ,  r.cn  vtetur,  te- 
funditm  ff.de  verborftgnif.tMtCt.  C.  de  iudiau,  ncrc.Ratio  in  textu  rcdditur:  quod  vnicui  - 
cumfimU.  Ncqucmutar,  quodlongitem-  que  liceat  fauori  fuo  rcnuntiarc  ,  v4  l.fi 
poris  ibidem  IC.  non  mcmincrit.In  prona-  palium.ff.de pact.  t.iudcx.ff  de  mtnor.  in  mte- 
ptu  cnim rcfponfio cft.vcl  tacitcid  rcpcri-  grum.  reft.  Scd obftat  capit.  fi dittgcnti^extra , 
tum  ccnfcri  mxta  doclrinam  1.4 ■  '»fi*-  ffdc   de foro  compctenti :  rtcm  l.fi  conucncrit.  ff.  dt 
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Ext rantum  fmtcontrtutrfupoma  bumltgucotr» 
ccndum. 


iurifdiftjmnJudJtem  Lnemopotefi.ff.de  legat.t. 
L  iut  publicum.  ff.  de  pacJ.  cx  quibus  contra- 
tHumftatucndamvidctor  Scdfaciliusca.  -  p4madbtt(U(Hmbabtrt. 
rundem  lcgum  lolutio  clt:  quod  capitJiAiU-  j6  jdm  prtUttdS p  dtparttbtrtdttatk  tranfigatur. 
genti,  fi  ius  canonicum  fpe&cmus  ius  ci-  l?  An  de  fartt  trAnfigtndototamfuamperttoncma' 
uilc  in  cauffa  facerdotiicorrigat,  idquceo 
iuftion  cx  caufla  quod  in  cauflis  ccclcfi- 
afticis  nonfit  Impcratorumdccidcrc,  fed 
ccc\ci\x.capJmperatores,difi.p.  &  capit.  eccle- 
fu  B.  'JMaru ,  extra ,  de  conftiiut.  Quod  atti- 

3  net  f  ad  lficonuenerit.ff.deiuruditt.omn.iud. 
illa  {aneahamatquc  aliam  interprctatio- 
ncmadmittit,  maximc  quod  obftent /. /. 
C.de  iuriadU7.omn.iud.  I.  eH  rcceptum.fl.  eodem 

4  tit.Lt.ff.de  /Www.f^utantquida^id  proptcr 
honeftatcmveliuspublicu  ficri :  Sedcum 
talis  allegatio  vixcolorem  habcat,v_y//c/4- 
tusUb.parxdox.2.eap.7.Coraf.  mifcellan.  libr.  4. 
eapit.  <.  accipiunt  eandem  1.  vtroque  vo- 
luntatem  fuam  mutantc  :  quod  &  illud 

poft  iudicem  aditum  &  litcm  contcfta-  2g  Qu,d  probanium  fi  dt  hertditate  incerti  bemtmi 
tam  liccat ,  argumtnt.  Lfi  pofiquam.  hoc  eo-  tralittur. 

5  demtitul.  quod  eadem  1.  negat.  t  P«fc- 
rcnda  expofitio  Cuiacii  videtur ,  qui  irL, 
explicatione  ciufdcm  Lftconfueuerit ,  oftcn- 
ditid  proptercain  noftra  lcge  proccderc, 
quod  in  confcribendo  inftrumento  ita  co 


\9 


29 


21 


11 
*4 


17 

1« 


mittati 

Dtfinitienttn  Itgk  nopa  nenfolum  m paUk  Itcun 
babert. 

An  Itx  nefira  Itcum  babtat  in  tranfacltent  iefiiei- 

commijfo  tttm  itfub/htutient,vmtntibm  &tgna- 

rk  iUu  qut  ad  hoc  obftrtcti  funt. 
Dtfinttte  Itgit  neftra  lotum  ' 

tramenti  religto  mtcrcefiertt. 
Renuntiattonin:  fili*  fi  vtuo  adhucpartnte  fuoin 

wantbmfratru  patrt  igncranteti  factat,  nullm 

tfit  momenti. 

Quid  tbtmtaffi  cum  mramtnte  rtnuntitti 
^uuqutpaitfcrndo  turi  fuoitrogartpottft. 
An  tonftnfmtatitmai  confirmandam  buiusmeii 
paditntmfvfficati 

An  tonftnfm  cxprefim  tx  interuaMe  inttrpefttm  air 
mitttndmfit. 


Audores  qui  defendant  taltm 
Confutata  btc tnttrprttum  opmio. 
Ex  prttii  quantitatttonftttui,an  vtrm  contraclm 
fit  vendittonis  anmmmi 

ludtct  mmimt  tommttttndum  effe  vt  Itgcm  per 
fraudem  ttrcumuenire  patustur. 


CjUUCl  111  iuiuuiww»wv  ■  -    JTMWMIl  Wl  *mimmfm*[mt  wm 

ucnerit ;  idcft ,  quod  talc  paftum  eontra-  Jt  inteUctlm  l.  ?.§  fm  ffprefocio 
auminformatit,^«»»./.7.  f.quinimoff.  de 
pac7.  nihilobtincrc  dUJ.Lft  conuenertt ,  vbi 
folaconucntionuda  vcrfctur.  Quarcau- 
tem  reliquac  conucntioncs  nullam  obliga- 
tionem  conftituant,  difertc  cxpofitum  cft 
lpacttAthoctitul. 


LexfinaL  \ 

SVMMARIA. 


VA 


t  r, 


t 
J 


4 

s 

6 
7 


tft  memtnti. 
jUttiebumiecifionk. 

Anfiltmdtbtrtittattpaternapatifctnioinctiatin 
Ugubumpomam. 
Caujfa  iubttanii. 


An  paclum  de fututafucctfietttptr  quandam  con- 
ftqutnttam  valtati 

Taclum  dtfutura  futctftonttxntttfttatt  rnttrpt- 
fitumnonrtpudiari. 

Btrtffuturm  hbtrationtm  obligattonk  tontratla 
fxpacio  potefi  eonftqui. 

An  dtjpofiito  prafentu  legk  ttiam  in  foro  confcim- 
tiaproctdati  (hat. 
An  donatio  omniu  bonorum  mortis  tepm  ceBata,va- 
Donattonem  cauffa  mertu  tuam  dt  emnibw  bcnk 
non  improbart;&  ratio. 
$t  Andonansomniabenaf 

inttUigtnduifiti 
jf    Denattonem  emnium  benorum  tam  praftt 

quamfutvTOTumnuUtmmemmtitfft. 
40  Ratiepractdtntk  dtctfienu. 
4.1  Centrariafcntentiaauclortt. 
+1    Argumtntapro  baccontrariaopiniont  tx  Cerafio. 


Ji 

3' 

}7 


^utlXiiquodiiemmtUoprebaniumfit.    4J  AltaargummtatxAnirTacbinto 
J      .  ™    /.  .  1  v„t,uUi(<ti>itercre.nere;uJiiuiiJl 


ExempUkgtmnon  rtftringtrt. 
Anfilmpropttrbuiutmeii  paStum  etiamfualegt- 
timaportionepriuetMri 
8  DifimclioaMclerk. 

y    Veluntatt  &  propofito  maltficia  difiinguuntur. 

10  Curltgklater  dt  filik  wommatim  non  vidtatttr 

cautfiti 

11  ldtm  quequt  procedit  in  perfena  partntum  dcfut- 

ttfient filioruntfuorum  pacifctnttum. 
it   Inctrtk  unttclurk  lecum  nontjft. 
tj    Agnam  emoaue  aifeutritatem  neftra.  Itgk  perw 


^  Rtipublicat»ttrcjfe,ncrtfuaqukabutatur. 
4f    Abfurium  tfft  (1  iettrier  tx  cavffa  denattonk  rti- 
iatur  cumulatier,  &  mtlter  botiu  fuuemntlm 
exuatur. 

4  6    Uejct  non  voluifft  vltimam  ipfim  voctm  efft8* 
frauiart,  cui  vmenti  fubuentendum  tfft  txifit- 
mautrunt.  (f*te\ 
47    m  uibtl  viitri  rtliSu^ui  tantuniem  ttgatur  m- 
4$    Explofatenfiitram  Corafiipetuatxl.  oblig  ff.it 
figner. 

49    Cauffamrtligionk  m  menatbk  aliuiiurkcenfti- 
tuift. 

*  ySul- 
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Tit  dc  pa£k,  L  final.  #1 

Kuiatnveniituhbtri  bomtnk,fiemtoreimrei  ncomniarctulifrcyidcatur,/./.^,«/.///*/:^ 

51    D^tptu  non  dec^mttbm  tura  noftra  fubue-  vccccUventa.ffJeiniu,z  WfiucFaftofi. 

4pfc*M  m«r«m      «tfiiMmr.  uc  dcftinarione  &  conatu ,  *,/  ^C  W>4  /V- 

; J    Dwwrw  «mni.m  fc™e-r«m  caujfa  mortu  fi  reuo*  g<>&"ptt.cum  voluntatc,  extr.  defentent.  ex- 

cabtlu  non  fit ,  ttiam  nuUm  msmtnn  cenft-  comm.  crimcn  contrahatur.    Ncc  murar, 

tur.  quodin  hac  legcj"  nulla  menrio  filiorum  -« 

J4    Andonatio  omntum  bonorumrdltdt  quoadbona  har.cum  cxempla  lcgcm  nonrcftringar,  L  \ 
prjftntia&mrt^uit  duntaxatvitutur.  quod  vulqo.ff.de  vi  rjr  vi  armat,  £9.  pri- 

SS    Defenfaf,ntentia,quodintotuminfirmatur.  maff.vtipoffidetit ,  &  in pcenalibus  cadem 

lElcberrima  haxlcxcft.  ^al  ;at7crubnixis;  cxtcniio  non  prohibea- 

- ,uu"  cu  VT  tur.  §.porro,qu*  fuit  prtm.  caujf.  betief.  amttt. 

t,cr.amfaris  inrricaram  habcr,  ££  h^c  ^tcndai^  dcrcndunt  glofla  hic 

jmu  taq;  meadcm  commcmo.  mj^i9nc^  Cjnmnumer.j.Bartol.verf. 
<fcObSESQ_J  Lanturqucobieruanonc &me-  /  n  ■  i  n  ■ 

.^rud^ainfuJcbfcdiftnbucndaW-  ZTgutl^ZZZ?  2*2^ 
dcantur  Eald.num.  4.  Iajon  r.um. $.  Roman.numer» 

n-'---  j  .  f.Corn.num.j.verfinoMainverb.a/tcn*. 

JW.p.0  .«aquccdocemur,paaumde  iMtumwmmrifJtl/titMimtr.SanU,  AlcUt. 

1  thercdirarcviucnnsinrcrpofitumnulhus  numer,t  quamuis  Fule-of  MMMr  +  Af 
*  cflemomcnri.Rarioin  rcxru  reddirur.fq,  '*  S^Sr..  7_  '  umer*'\f{uo<f' 

huiusmodicautioncsttiftcscx.tus.fcpjt?.  tlTi^S      '      9 t 

culofos  cucntus  plctunquepatetefolcant  t?"tTZti  ;,TC?  ' & 

3tT  -i  *  urpurat.w«wr._f/.dc  noccoiricandum  re- 

Hoc  axioma  tnoftn  interprctes  ornado,  j  »^uuuiu-_i__ 

_,•         .,'_       r    ,_£  *  V  hnquat,  ldcm  tamcn  numero  22.  fcquutus 

ncfil.umqu.dccxcuf.ndufta.uunt.  Q„a-  c*tmm  iun  jorcm  „„/rf;  -_,_£__/ 

",se°un+"ra. "aacomunao  nonpatu-  huiusmodi  filium  lcgioma  ptiuati 

»r4,/fc«>//f.crf/rr/f.&hiiorationerutura:hc-  ,  ,„f^  nnfr/,^^^i        /      /•      /  /r- 

Vcditatis/cj./«»m.p1/tra/„4.,:#:A„„^  ucntcpa«c,mptobctut>/.^./f^„#' 

///.pluraquam  cxtraneis  permitranrur. •&  .         .  .  _ 

vofum  quoconuincipJntcs  defiderant,  ^ZfST^^^' 

Ut.vtmnlucccdzntJ.nam  etfiparentibui.ff.de  c    r  j  -uiii_-u_uiair.  _i- 

•  _r  _  /2  /r  _r  j  . V  •  »  """U  ac  lc,  l\  contcndcrcmus  .  cauflas  pacilcendi 
tnoffic.tcjtam.l.fcripto.ft.vr.de Ubert.  &proncer     -r  ■  -j      n*       7        '  pai.iii.cimi 

hancfpcm  viucntf  pattc  quodammodo  ! fej?  ^?"  f,conucnntio'° 
domin.d1catut>/,»/«V4  S  i.  «  "  ' **• dl"  ,t"rum  P»"-«- 

**«*«r. adcovtcxhac  cadcm  conlidcta-  n™,0""  0CCUrr' ^  .Quarau,s  cn,m 

rioncpatti  non  facilcpctmittator.rtal.o,  ^  "^j  " onu"«™«" 

fihosadoptct.vclnaturalcsfiliosnatahbus  ""ul^,' ^n„  T. ""r^hackgA. 

rcftituat.&f.bilcgit.moshctcdcscmc.at,  nu,usraod'  «nMcnoone.  contt,  bonos 

.  a   '    ...     5      r  w»iv»ai,  movcs  UatyVtettam  o/  endtt  hoc /oco  Fd  dus 

ditatcfoUiciti  dnt.l.,.§.J!mfJr,,.ff.tlll^  fcnd,t  p«I»'/»"»««"  t  cum  volunt,- , 
/.rW,utpatti  quid  ipfiin  d.fttLtion;  malcnc;a 

hcteditaosrlcicndumfit.conoa/./^.  "^,""  y  •f'J™""  >*- 

tHM.uml.fiHd.  inft.f.mil.erdfi.  impuden-  Z  ,1^,??  '  f  * 

tetptzfctibetccJnentut,  cum  fili,Pinftm-  Id™mult»niag1sIg,tutproccdctet, 

autominufacinotofotumadpatti  inlidi-  T?r  T  cornpo<,t,onit 

«.dumctiammouctipoirmti.^a/.,»//./.  b'tp°P*tC'?, ofcru.a,Tlnt-  . 

.      j.  jr.  «cufandumduccrcm^quodimpiumvide- 

Acccdir ,  quodfiUus,  quimaioraobfc-  arur,  cflchuiusmodi  riliiconfiiium ,  quoa 

quiaparn  debcar,  quodabconedumna-  ncdum contravotumparentum  Qt,d5  i, 

lccndi  ongincm ,  nomen,  fiunUiain,  &  pc  n*m  etjiparentth.  fcd  eriam  in  conim  pcrhi- 
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cicm  rcduridare  pofat,  dic7.$.fin.infiit.quod  anc,  quancumlibcri ,  quamuis  &  ad  illo* 
cum  eoqaiinal.peuf/neg.gefi.effedicetur.Ncc  ccrta  racionc  fpcs  fucccflionis  pcrtincat, 
joadrcmpcrcincrcpuramus,-]* quodlexno-  cuius  conccmplacionc  cciarrL,  cuccla?  o- 
ftca  nullam  mcncioncm  dc  filiis  ,  dc  qui-  ncribus  adftringuncUr  Ug.pnma, ejrUg.  Ugi- 
bus antc  di&umcft , faciac:  quia  poccft lc-  timos.ff.de Ugit.tut.  ita  lajon  hicnumero  4.  id- 
gislacor  vidcri  proprcrca  dc  illis  nomina-  quc  iacis  cuidcnccr  ccxcus  noftcr  coarguic 
tim  non  cauiflc  ,  quod  pcrmafum  habe-  Quaecumicafchabeanc,  ■f  mulco  ma-  x4 
rcc.filios  id  facturos  non  cflc,  non  camcn  gisidobtinebitinextraneo.quihcresaba- 
indeconfettarium  cft,  vc  fi  co  impudcn-  iiquoinfticucus  fit,fiisadhucluperfticctc- 
tix  progrcdiantur,  ralia  placita  in  nccem  ftatorc  cum  aliquo  dc  hcrcditate  dccidat, 
parcntis  valcant ,  vt  in  parricidio  olim  ob-  ^Uia.hicnum.14.  Cern.n. ..qui,vt  quoquefacit 
lcruatum fuic.  Solon  cnim  interrogatus,  Purpur.hicnum.29. nccnon  Iafon  hic  num.  j. 
curnuitam  de  talt  crimine  Ugem  tulijfit ,  re-  idctiamtransfcrtad  miliccs,#icemccclcfi« 
ipondic  ,Je  nen  credere  aliqucm  ex  republica    afticaspcrfonas,  dcindc  &colkgiaacq;V- 

fua  tam  detefiabiU  JceUts  concepturum  ejji^»  niuerficaccsjExiftimaccamcnidcmPurpu- 
Nccmutatdefinitio/. iurisgentium,  quara-  ratusincollcgiis&  vniucrfitatc non  habc- 
lias  incipit,  drquifiium. §.tdemprobat.ff.  de    rclocum  pcenam,/rga.  infr.dehis,  quibusvt 

patt.vbi  pa&um  cum  cr edicoribus  paccrnis  indig. 

infticucum ,  morcuo  parcncc  filio  prodcft.  Quae  dicta  func  dc  perfbna  viucnrisfea- 1 f 
Nammeo  iudicio  non  malc  rcfpondccur  dcmcciamcflcadmicccndainillo,decuius 
aCaftrcnfcA/Vwww.i.Roman.wwrfr.p.Dcc.  vica&morccdubicecur,ftacuunc  Iafon»*- 
num. rj. cales  a&iones non eflfe in  bonis pa-  mero$.P\}rvur.hicnumj2.  Etquamuis  racio 
rcncum ,  fed  crcditorum./.  cedere  213.ff.dc  incexcunoftro  comprchcnfa ,  dum  cxfc- 
verbor.ftgnif.  I.  crcditeresio.cum  fcq.  eodcmti-  cratur  triftcshuiuspa&ioniscuentus,ccf- 
tulo.  farc  vidcarur ,  inrcruenic  camen  rario  pra- 

n  Qux  cum  ita fefe  habcant ,  f  dubirari  ui & prarproperi  cuiufdam  affcclus ,  qucm 
non  conucnit,idcm  in  parcntibus  dc  hcre-  contrahcntes  habcre  vidcntur ,  argum.  l.in- 
ditatc  fuorum  filiorum  pacifcentibus,pro-  terfiipuUntem  .§ facramff.dc  vcrbor.fi gnif.  8C 
bandum  eflc ,  quamuis  c  d«uerfo  vrgcrc  vi-  quod  in  cafu  dubio  ctia  lex  prohibcrc  ccn- 
dcatur  quodnullius  bcneuolcntia  autftu-  iczt\ir,Li.%.fiptdeatff.adSC.UlUccdon.  cxifti- 
dium  affc&ioncm  parcncum  vincac,  Ug./ed  mamus  camcn,non  habcrc  Iocum  pcenam, 
iftegfin.  ff.de  hisquavimet.  cauff.  fiunt.Lfin.  dcquaanrcameminimus,/,*7W'.£/f»*.  j/. 
infr.de  curat.furief/.  amicijfimos.ff.  de  excufat.  jilciat.nu.j^. 

lficriptofJ.vndcubert.l.eumquiprobabiUm  ,fu-  Tercio  argumcntum legis  noftra:,  ~f  ne-  it 
pra ,  deeptfc.  ejr cUric.  fcd  facilis  rcfponfio  c-  dum  in  rota  hcrcditatc,  fcd  ctiam  in  partc 
ric,  ita  rcgulariter  comparatum  cflc.  In-  ipfius  vim  fuam  cxfcrere  coflituitur ,  quod 
ueniri  camen  parcnccs  aftorgos  ,  qui  ad  lexnoftrafimpliciterpa&adealienisrcbus 
nacura?  inftin&um  ira  obduruerint,  ytfc  adhucviuenriscxherediratc  dcfcrendilo- 
immaniores  pencquamcxtranciin  filios  quatur,dumait,  quarctnim quodam nuitecjr 
pra:beant,hinc inofnciofi  qucrcla  /.  non  cH  ignorantede  eiusrcb.  quidam pacifcentes  couene- 
enim  confentiendumff.de ineff.  tejiament.  hinc  tunt.  Scddeliberationiseft  non  expcditar. 
remedium  UgJouJolti.infr.  dereuoc.  donation.  an  pccnaf  in  folidu  locum  habcat,  & an  il- 1 7 
hincprouifio  conftitutionis  /.  cum  tutores4  laportiofolum  publicctur.  dc  quaa&u  cft, 
infr.de confi.tuter.  Porro incerris  non  eft  anvcroparsvniucrfa,quaripfireIic"cacft/Et 

fllocus  f  prxfumrioniaucconietturis./.r*»-  Fulgofquidcm.Purpur.»»./;.poft  Lanccl- 
tinuus  137.  §.eumita.ff.deverb.ob/ig.  Acce-  loc.&  Aqucnf  Alciac,».///.  vbi comcmorac 
dic,  quod  racio,  in  finc  noftri ccxcus  con-  omnes  ica fcncirc,  exiftimac ,  poenam  non 
fideraca,  generalis  fit:  vndchanclcgcm  in  debercexccdercdelictu,  atqjadeoportio- 
parcncibus  quoque  procedere  definiunc  nc,doqu^c6\icnitytrg./.refiriptu  ff.de  his  quih. 
Baldus  numer.j.  Cafirenf.num.$.  Dccjtum.t$.  vttndig.itc/.fivnus.§Jinteoia.ff.depacl./.indc- 
Eoman.  numer.it.  Sdlycct.  nu.2.lafnum.$.  Pur-  pefiti,cu/Jeq.ff.depofitt.Scd  Alciatus  hicnu.34. 
pur.num.26.  KyiUiatus nu.j.  oftcndic  ceceros  crcbrius  contrariu  dcfcn- 

j  j  Conlcquens  iraauc  cft  hanc  *j"  regulam  dere.q,  lex  ei,  qui  parrem  bonorum  viucn- 
in  agnacis  rcfpucndam  non  eflc  ,  cum  illi  tis  donaucrar ,  actioncs  in  folidu  denegan- 
cancum  iuris  in  bonis  agnaci  fui  non  habe-    das  d  c  c  1  a  rc  r  tl.q  utda  m.  §,  finfiJc  donat. 

Quat- 
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x  s    Quarto  prepagando  f  principalcm  po-  lcgat  Anchar.ImoLDominic.  Alcxan.  Ro- 

fitioncm.idcmctiam  locum  habcrc  ftatui-  roan.Arctin.&rmultosalios.  Vndcnafci- 

mus, hcdum  in  pacto ,  vcrum  ctiam  in  do-  tur  illa  qua.ftio,f  an,  fi  filia  viuo  adh u c  pa-  i  3 

nationc,  ftipulationc  &  aliis  contradibus,  rcntc  fuo  in  manibus  fratris.corum  patrc  i- 

vthacc  noftralcx  cuidenter  definit  m  vcr-  gnorante  cum  iuramcnto  renunuet  cius 

ba  fequcntia :  iubemus  etenim  nequc  donatio-  hcrcditati ,  talis  rcnuntiatio  obliget  ?  V.  c 

ttcsta/tumrerum,  ncque kjpothecsu penitus  effc  quidcmli  nullumiuramentuminccrceU  f- 

admittendds,  ncquealtum  quemuis  contracinm.  {«,  dubium  non eflet ,  quin  talis  rcnunti- 

Vndcintclligimus  non  iblum  id  proccde-  atio  irrita  ccnfcri  dcbcat ,  vt  docent  <^in~ 

rc  in  contractibus  t>ropriis,verum  aliis,qui,  char.&  Imol.in capit.quamuisjepatf.  Itb.Jexte, 

fi  rcm ad  vcrba  dencctcrc  velimus.appclla-  x^ilexander  in  lcg.fttpulatte  hoc  modo  6t.fi.  de 

tionc  contractus  non  contincrcntur ,  /.  La-  verb.ob/tg.  Tridcricxonfil.ipe.Purpura.hicnum. 

beoff.de verb.ftgntf.  Donatioenimintcrhos  ^o.argttm.  d.  texttss Jlipulatio  hec  mode  conce- 

contradtus non dcprchcnditur. Vndc pon-  pta,ejr l.fi quande.  verfinjra ,  de inoff.  tej/a* 

derandum  vidctur  ,  quod  tcxtus  non  fru-  ment. 

ftra  vidcatur  adiiccrc  particulam  fiuctcr-       Carterum  cum  iuramcnti  rcligio  f  ac-  li 

mtnum,  vtDialeclicivacant,  dictionis  quem-  ceflericaliud  probandum  vidcrctur,4r?«w< 

cuvque ,  &.'  proptcrca zrglpenultJnfr. quiad-  cap.quamuisjepac?.in6jtemcapie.  cum  ccnttni 

mittiadbonorumpoffeff  itcm  eapjittbiab/enti,  gat,de  iureiurand.  &  ttou*  conjlitutienis  facra- 

derefcrip.ini.  comprchendat  quafcunquc  mcntapubcrumjnfrftaduerfvendit.  maxime 

ditpofitiones ,  vtjcriptum  reltquerunt  hoc lo  -  illa  confidcrationcadmifla,  quod  hic  non 

ci  Purpurat.num.ii.  Bartol.inUcturMttiqu.TuU  tradtctur  dc  fucccflione  acquirendaj  neq; 

gof.num.4.  Roman.  ;r<m.u.  Cajtrsn/.nu  p.dum  deprxiudicioipfius  rcftatoris ,  vtargumen- 

difccptantdc  intcllcctuglofla:.  qux  intcr  taturGeerg.2(atuindcap.quamuistkddci\i- 

pacta  &  ftipulationem  hoc  cafu  diffcren-  rc  ipfius  rcnuntiantis.  Scd  vidctur  vcrior 

tiam  conftituiflc  vidcatur.    Et  quamuis  fcntcntiaDominicidcS.Gcmin.AIcxand. 

Cuman/»/.  quidam.  §.  fin.fi.  de  nouat.  Ful-  Baldi ,  Pctri  dc  Anchar.  Raphacl.  FulgoC 

goCconft/.  set.  vclint.  paftum  valcrc ,  quod  quos  m  hoc  aut  fimili  cafu  confirmantes 

cum  aliquo  inftituitur  rationc  fideicom-  ralcpaaumiuramentocorroboratumnon 

1 9  mifli  fibi  rcli&i ,  f  quamuis  illc  qui  obftri-  valcre,  refert  ejr  Jequiturhic  Franc.  Purpurat. 

ftusfidcicommiflbfit,  adhucviuat.  idque  num.4t.crjeq.itcm  Didac.  Couarr.dicJpart.j. 

etiam  vidcatur  dcfendcrc  Alcxandcr  tn  /.  inprtnctpjtnmero  7.  quippc  cum  &  tale  pa- 

qut  Roma.§.duo fratres ^colum.n.  verf.  itcm  in  &um  contra  bonos  mores  vidcatur ,  &:  lcx 

quantum  :  Bartol.  infecunda  quaft.  in  caufla  noftra  gcneralitcr  omncs  pactiones  circa 

fubfticutionis mortuo  tcftatore,fcd princi-  viucntis  hcrcditatcm  aut  rci  ipfius  factas 

pali  inftituto  adhuc  fupcrftitc ,  quodnon  dctcftctur  &:  improbcr,  &:facis  cflc  vidca- 

um  traftctur  de  hereditate  viucntis ,  /cd  tur,  fi  cx  vna  parte  huiusmodi  voti  prar- 

iam  rcbus  humanis  cxcmti ,  argument.  /.  fumtio  locunx,  habcre  poflit ,  maxime 

eoheredi.  §.cum  filia.  f  de  vulg.  ejrpupt//.fib -  concurrenti bus  dilabus  regulis ,  vna  pro- 

fifttt.  tamenhancdeclarationcmvcramcf-  hibitiua  ,  alia  prarmifliua  ,  prohibitiua 

fc  non  puto ,  quod  non  ccflet  ratio  a  tex-  prxpondcrare  vidcatur ,  /eg.tertia,  defujpett. 

tu  confidcrata  quod  quis  per  huiusmo-  tuter. 

di  conuentioncs  occafionem  prxbcre  pof-      Hoc  axioma  ad  hunc  modum  locuple- 

fit »  quid  falutem  alienam  machinandi.  tatum,  in  definitioneipfius  textus  ccrtam 

quodquc  huiusraodi  pacta  fint  contra  bo-  declarationem  rccipir ,  fi  is ,  de  cuius  hc- 

nosmorcs.  rcditatc  tra&crur  pacto  confentiat,  quo 

ao     Quinto  doctorcs  thcfin  noftram  f  fua  rcfcrri  poflunt  l.ft  quid.  §. venditiones.jfqui- 

intcrpretationc municndo,ne quidcm  pcr  bus  modis pigntss  vel  hypothec.  folu.  f  Et  ra- 1  j 

facramcnti  religionem  infringi  poflccon-  tio  huius  modcracionis  cflc  videtur,  quod 

ftituunt,  laronnum.<.Kyilciat.num.io.Purpu-  vnusquifque  pacifcendo  ,  vel  confenti- 

ratjium.s4.  qui  addit  ita  omncs  communi-  endo ,  fibi  dcrogarc  poflit ,  lcg.  penultima* 

tcr  fcntiTcKoderic.Soarczin/.quoniaminprio-  hectttule.  quodquc  non_.  vidcatur  illud 

ribm.C.deinefi.teftament./imitat.s.Didac.Co-  fa&urus  fuiflc  ,  nifi  cxploratis  roori- 

uarr.inrelccl.capit.quamuis,depac7.in6.part.  bus  ,  atquc  ingcnio  pacifccntiunu  ,  i- 

ejnprinejtumj,  vbi  in  hancfcntentiam  al-  u  vt  dc  illorum  probicatc  &:  innoccnti» 
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contidcre  vidcatur,<;g./.  obferuandum.ff.de 
iudtciu.up.mandata ,  cxtr.de  prtfumt.  Acce- 
dit,  quodcumfciat,  quidpa&o  continca- 
tur,fc  aducrfus  inlidias,fi  hoc  opus  ficmu- 
nicepoflit:  quodq;  omni  tcmporciusha- 
bcatreuocandiconfenfus,  qucm  femclac- 
commodauic,  vt  cx  difcrtis  huius  lcgis  vcr- 
z4  bis  cdoccmur.f  Sedquxftioniscft,*»^»- 
fenfu*  taeitusfujficiat>  vetuti  ftqnis  prafenscum 
pattum  interponereturfuijfet,  vidcrctur ,  argu- 
ment.cap.quitacct.extra,  de  regui.iuris.  Con- 
trarium  tamcn  exhis  verbis ,  fciente  &  iu- 
bente,  concludcndum  videtur  Purpurato 
num.  66.  qui  hanc  fentcntiam  ctiam  recc- 

1 5  pciorcm  proficecur.  Maior  aurcmf  con- 
flttcacio  cft,  an fi  confenfusex  interuallo  adhibe- 
aturcmuaicfutcontrattus?  Baldus  numer.u. 
Salyccc. num.t0.Komzn.numer.g9.  Alciacus 
num^ft.CtdLUCZConfLrp.numer.i.Dccinscon- 
Jit.jt.pratereadr potcjl  dici,  confticuunc,hu- 
iusmodi  pa&aexpoft  fa&o  cofirmari  pof- 
fc.  Cxccrum  diflcncirc  videcur  Barcolus 
bicinJummamfrzocttMS  Purpurarus»*w< 
4S.  quodfeiliccca&us,  quiabinicio  nullus 
fic  racihabitionc  ftabilin  nequcat,  vt  docct 
BartoUniAjcruare.§finffJeoffic.proconfci\io 
rcfcrri  oote&l.quod  ab  initio  nonyalet.  f.  de 
reguliur.  Prima  camen  fcnccncia  bcnigni- 
or  eft.  Confilium  auccm  eflcc,  vc  pro  col- 
lcnda  difficulcace  curarcnt,  vcaftus  prior 
rcnouarctur,in  praefcncia  ipfius ,  dccuius 
hercdicatc  agcbacur,&  is  voluncacem  fuam 
accommodcc 

16  Secundo intcrprctcs  j*  noftri ab  hac  in- 
tcrprecacionc  cximcrc  acquc  fubduccrc 
vidcnrur  cam  conucncioncm.qux  dc  rc- 
bus  inccrtihominis,qujc  poft  morcem  i- 
pfiusdcfcrripofliinccompofica  eft.  Bartol. 

17  ^num.i7.Baidusnumer.t2.Salycet.num.io.  Ro- 
man.num.gg.  Tuigof.  numJ7.  Com.num.  j.Ia- 
finnumer.7.Kjilciat.num.  *S.  Donetl.numcro 
j.  Zafius  dicJXffiputatio  hoc  modo  concepta.ff. 
deverbor.obugation.numer.s6.  idquc  duplici- 
tcr  eucnire  poccft.  Primo  fi  de  rc  parci- 
culari  pacifcancur ,  cumalicnamremquis 
inuito  ficignorantc  domino  in  prariudici- 
umfuum  vcnderepoflct/.rfw*/r«w».J^  de 
contrahtnjemt.  Sccundo  fi  conueniacur  de 
heredicatcinccrci  hominis/  /.  §.  r.ff.  pr$ 

%% Jocio.  t  Sed  fanc  harcdeclaracio  vcconcc- 
ptaeft,  mihi  veranon  vidccur ,  cumcxfe- 
ccandafic  cauccla,  quam  cx  taliobfcruaci- 
onead  anxzTia\*m,vtipfiditunt,  huiuslcgis 
difpoficionem  pollicencur  ,  nifi  congru- 
enti  racione  rcs  ad  xquicatis  terminos  vo- 


eniiadLib.I  I.CocL 

cctur.  Namquod4^//.4/rr»4»»attinct,  illa 
nihil  affinicacis  cum  pra'<cnci  dcfinicionc 
habct,  quippcin  quo  vccrque  camemcor, 
quamvcndicor,  nonincuencum  fucccfli- 
onis,  fcd  ftatimobligancur,cmrorquidem 
addcfignatum  pretium  §.t.infiitut.deemt.& 
vendtt.  vcnditorfi  rem  rradcrc  nonpoflit, 
adid  quod  intereft ,  lcg.i.  ff.de  aff.  emti 
vcndit. 

Vndefi  condicio  fucccflionis  adiiccre- 
cur  ,  non  vidco,  cur  ad  difpoficionem  le- 
gis  noftrac ,  iccm 1.2.§.fin.ff.  de  his ,  qutbus  vt 
wdtg.l.quadam.  §.finffuie  donat.  non  pcrti- 
neant.  Quod  fi  autcm  fucccflionisnulk 
mcntio  fiat  j  cx  pretii  mediocritatc  &fuo 19 
ccflionis  fpe ,  vel  denique  aliis  conie&u- 
ris  facilc  colligcrccur,  aninfraudem  lcgis 
coconiiliopiogrefli  finc,  quo  cafuadhuc 
idcmprobandumefle,  neBaldus  quidcm 
col.pen.num.  n.Vurpurat.numero  100.  Roman. 
numer.gg.Atc1atmnumer.4g.  Corn.  conjil.  g*. 
liceteleganter  Itb.j.  diflimuianc ,  cum  racio 
Icgis  noftrx  adhuc  inccrucniac,  &maiori 
pcriculo  cxponacur  ignorans  ,  quam  fci- 
cns;  quifc  aducrfusinfidias  munire  noiL, 
poflic,  /./.§.  quodfi  quis.ff.  de  SC.  Sjltano.  Ec 
iane  comiccendum  nobis  non  fic,vc  fraude 
&inrcrpretationcmalitiofa  perdiroru  ho- 
minum  ram  falutaris  lcgis  prouifio  fubucr- 
tatur ,  l.ita filit.ff.de iur.fijci ,  i.non  dubiumfu- 
pra delegibu:J.  contra legem.ff.  eodem  titul.t.tn 
fundo.ff  de  reivindic.  &  indirc&c  conccdi 
nondcbcat ,  quod  dire&e  non  pcrmicci- 
\\yc.l.fctreoportet.§.  t.ff.de tut.dat.ab  his,capit. 
quando.extra ,  de prtutleg.  Prudcncis  igicur 
&  circumfpecti  erit  iudicis,rei  circumftan- 
tias  diligcntcr  confidcrare,  j*  neque  per-  j"o 
peti,  vtper  fraudcm  lcx  circumucniatur, 
vcredtc  monct  Alciatus:  quidcnim  ,  ait  yff 
quatitas  contrahentjum  fraudis  prafumtiontW 
tnducat ,  quid ft  notarius  de  incerti  hominis  he- 
reditatejejcnppjftdicat,  vt  infirumentum  va- 
teret, cumpanesde  ctrte perfor.atrattaJfcnP.  Ful" 
gof.  t^Alberic.  jStex/tnd.  tnl.Ji  mulier.ff.  adSC. 
Vell.  quid fiisdc  cutus  heredttate  diuidundd  age- 
batur  mala  morte  perierit  ignoto  autiorc.  L  fac- 
euiarii.§.  1. ff.de  extraord.  criminibus.  Ha&c- 
nus  Alciacus. 

Quainrcnoneft,quod  nosftorqucat/  31 
j.^JmfffroJocio.Etcmm pofler  forrafledi- 
cicum  Purpur.  htcnum.  1  j.  quoddifpofi- 
tioeius  $.  per  prxfentcm  lcgcmantiquara 
fit,vcl  quod  ibi  tra&erur  dc  hercditaccquc, 
iam  obucnerat  atque  quarfica  cracquam- 
uis  ipfi  ignorarinc.    Dcniquc  tcrtio  cx 

au&o- 
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aufroritate Iafonis LtJnJr^uandono» petent.  nullum  votum  captanda:  mortis  intercef. 
f4r1.bxml.hi  Lj.ff  de  Ugat.  i.  quod  ibidcm  fcrit ,  ncquc  vlla  iimilis  adfeciio  ,  quidam 
r.oa  dubiteturde  contra&u  aftvalcat,  fed  putant,hoccatuilluminfbro  conlcienti* 
dc  vcrborumfignificationc,quamtblucio-  lecurum_,  cflc,  quod  cciam  vidctur  con- 
ncm rcpudiacis  duabus  pnonbus  cgo lecu-  firmari  pofle cxemplo  facrc,  fcripcura?,cum 
rioicm  cflc  cxiflimo ,  fi  ad  iuftum  mtcllc-  Iacob  tranfigit  cum  frarrc  tuo  Etau.rarionc 
ftum  rcuocctur.  Etcnim  cum Iurisconful-  primogcniturx.GcneUM*/"- uemduni.  §. 
tus  diflcruiflct ,  quomodo  focictas  iniri  mtribmjidefeudt  defuncli  controuerfia  fuerit, 
poflet,  &  quae  claufulac  in  tali  contractu  ftatuitur.huiusmodipa&umcohtuetudinc 
adiici  poflcnt,  progrcflfus  quoquceftadil-  fcofirmari  poflc.  SedfanejJ\/w0r/£««,pccu- 
lam  auxOiioncm^quidiurifeffet.finJocietate  liare  rationcm  habcrcvidctur,  cu  ibi  nul- 
inftituenda  conucnijfct ,  vt /iquaiujla  heredtus  lum  paftum  intcrponarur,  ied  dominus  dc 
tbuentret ,  tUa  pro  partc  foctetatis  aut  alio mtdo  rc ,  qua?  propria  ipfius  fuit ,  &  cuius  vfum- 
diuideretur.  Hcrediras uaq; vtvidemus non  fruttum pcrpetuum ,  qucmvti/e domtmum 
principalitcr  ,  fcd  iccundum  confcqucn-  vocant,  mquendam  vafallum  ex  racra  li- 
tiam  vcnit  noncerti,  fcdincertihominis:  beralirarc  conrulir,fccundumnaruracon- 
Planc  fi  coniccturx  argucrcnt  id  ad  clu-  tradusalteri.dcficietefpclincxpricrisco 
dendam  difpofitioncm  noftra?  lcgis  fa-  cedit,quamuisalibi  admoneamurnondc- 
ctum eflc.  idem  quod in  fuperiori  catu  pro- 1  berc  nos  hac poteftate facileabuti,  cap.vni* 
barcm.  Quade  caufla  amplc&i  non  pof-  co  dt  inuejlttur.  cafit.  Jecundo  dc  concejs.  pra  - 
3*  fumaliamdcclarationcmf  Bartoli»««./7.  bend. 

Btid.numji.Sriyonum.to.DoncLnu.i.ZjiC  Reliquaf  eftilla  controuerfia  iuris,  an 
d.L/tipiilatiohtcmedo  concepta,num.s+.  cxifti-  donattoomniuhnoru,inmortistepmptolatayva- 
mantium,quod  fi  pa£cum  inccrponcrctur  Quxquarftiocertamftmctioncexpe- 
fupcr  quadam  vniucrfitatc  ,  &  in  confe-  dicndacft.  Etquidem^fifitf  donatiocauf-5/ 
quentiam  prarccdenris  cotra&us  liciti,hu-  famortis ,  illam  valcrcnohdubitamus,/*r£ 
iusmodi  pa&um  non  vitiat ij.s .  §.  tUud.fi. de  in  duobm.tKjra,  adleg.  TaUid.ita  Bartol.ku  nu- 
hercd.drtc7.vend.  cum,vt vidcrc  Xicctinglof  mer.ti.  Ratiocft,quodtalis  donatiocx pcc- 
/cvariaradcam  lcgemfolutionesdcntur,&  nitcntiarcuocanpoflit,  vtconfiatexLnone- 
cademratio  atquc  pcriculum  &  forraflc  mniff.  dcrcb.credficcrt.pet.Lt.ejr ttt.titul.fi \de 
gtauius.Lr.ffvbipupiU.  educ.  deb.  verfctur,  donat.mort.cauJJ.fac7.  Quod  fi  autcmcon- 
quam  in  aliis ,  de  quibus  hic  agitur  &  prx-  ucncrit.ne  huiusmodi  poteftas  cxerceatur, 
tercatalisrraditiorefellivideatur/vr/.j.  §.  vtl.  vbi.fi.  eodemtttut.  quid  tuncobtineat, 
interdumff.devulg.&pupiUfufttt.  Quarere-  poftca  cxfcquemur.  Sinautcm  litdona- 
ctcmeoiudicio  diflenciunt  Fulgofi  htc  nu.  tiointcrviuos,  adhucillam  tencrc  dcfcn- 
i?.Ctrnjtumj.Ksilciat.num.49.  dunt  hoc  floco  Bartol.  num.u.Batd.num.ig,  3  g 

35     Tcrtia  igiturcxccpcioficf  quandopa-  Caftrenfnum.fiJulgofnum.sMrgJfitta.fiJeau- 
aum  mccrcederet  cx  neceflitatc  prarcc-   rtejrargentJeg.rjrLfin.inJratqua  respign.ol/ig. 
dcntiscoTilxza^BartoLhicnum.  t7.  Baldm,   poJj.ZaJ.Ljlipulatiehocmodo  concepta,uum.S2. 
Jtomanm ,  Salycetm,  Tulgof.Cornem DoneUZa-    lul.ClarJent.  lib.4.qu*Jlton.tp.num.2.& 3.  fiuc 
ftmlocisaUegatia,  ^iUiatm  num.  $0.  Purpur.nu.    prxfentia  bona ,  fiuc  fimplicitcr  &  Je  bona 
//7.  vbLomnesita fcntirc  proficctur,<rj.//  fua  donare  dixcrit,  quodnon  intclligatur 
quisjeruumff.de  ac7ion.emt.^4lexan.tnlficon-   dc  bonis  futuris  ,  qugd  omnis  difpofitio 
Jiante.  §.jivir.  per  illum  textum.  ff.folut.  ma-  fimplicicer  conccpta  ao*  prarfencia  reftrin- 
trim.  g^\iUftmandauero.^.iscuim.ffjnandatiejrd. 
^  4     Quarto  alius  fingularisfcafus ,  occurric   leg  ftn. infra ,  cjua  rcs ptg». obitg.  poff.  Sufficit 
y  Jn Lfuum.§ftdfifiUmffdepac7Si  pz&um con-  tnim  ipfi  non prxcidi  fpem futurar  acqui- 
tinerct  libcrationcm  hercdis  futuri,  dc  qua   fitionis ,  argument.  L  fi  defuntlm ,  infra,  ar- 
refupradiximur.  bitr.  tutel.  &  L  cura.  §.primo,  ft.  demuncr.  ejr 

35    Cxterum  hic  exorimr  fcrupulus ,  f  an  honor. 
difpofitio  prarfcnris  legisetiaro  in  foro  co-     Porro  fi  donacio  fiat  omnium  bonorum, 
fcjentiar  proccdat,  &  cxftant  auctoritatcs   tarh praefcnrium,quamfututorum,fhanc  } 9 
in vtramquc  partem.  Pondcratis  omnibus,   nulliuitnomcnri  cfle  idem  Barrolus  decla- 
ftaruo  quarftionem  potius  confiftcrc  in  fa-   rar.  numer.it.  Baldm  num.  19.  Cajtrenfnumero 
ao,quamccruiurisdcniutionc,-  Si  cnim  9.  & fe^.^kxand.  numertj.  Corn.  numeroc. 
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Commcnt.  Pctri  Gilkcnii  ad  Lib.  1 1.  Cod. 

Dccitts  numero  30.  lafon  numero  33.  x^fUiat.  »0-  §.Lucius ffque  in fraud.gefi.Junt.  Sccundo  ad- 

nterJ.Purpur.num.21S.  qui  proficccurhanc  ductccofidcrarionem  Angcli;quodcxquo 

lctucnciarn  communi  calculo  approba-  dominium  rcrum  futurarumin  donatariu 

ram,  adco  vt  ctiam  rcuocationc  non  indi-  tranfire  non  poflit  fine  traditione :  L  tradt- 

gcat:  Fulgofinu.s.Cagnol.n.20j.  Xafius  inl.fiu  tionibuSyhoctituLtujuitibi.  Cod. dchered.ejr  *&. 

puUtiohocmodoconcepta.ff.de  verbor.  obtigat.  vcnd.opod.  pcr  confcqucns  potericceftari, 

nu.s2.luL  CiarusfententMb.4.  §.donatto.  quafi.  autalio  modo  difponcre  dc  dominio,quod 

t9.num.tMbi  refcrtopinionem  communcm  apud  cundem  remanferar,/.;?».  §.  Luctus.ff 


cflc ;  Curtiu*  iunior  confil.  2S.  numer.  r.  Ioann.  de donat.  Tertio  allcgat  dcfinitioncm  legis. 

DiUtlissdeart.  tefiand.titul.10.caut.  2.  numer.  2.  obligatione,cum  Lfcq.ff.qust  res  pig.  obltg.pojjeff. 

BartkoUm.  Socin.  in  Juis  falUnt.  in  verb.  dona-  c.ingeneraUyderegutjur.  in4.  qua?  ctiam  iam 

tioomniumbonoruminprinap.  Didac.Couarr.  antcain  cauflam  dcducU  fucrant  a  Ro- 

in  rubr.de tefiament.  part.ficunda,  numero  oc7a-  mano  dic7J.fi iputatio hoc modo conceptajiumc- 

uo ,  Crauett.  confil.  tff.  circa  fin.  ejr  pluresalii  ro  44-  ^yilcxand.  numero  16.  tJMatthcfilan.in 

qttos  ibidem  Didac.  Couarr.ejr  fulius  Clarut  re-  fuis finguiaribus  de  generaii  dtjfofitione  ,  non 

fcrunt : Roman.sonfii.  171.perl.nam fiff.dein-  contineri  illa ,  qux  vcrifimilitcr  quis  non 

40itfi.rupt.ejrirrit.facJ.  tefiamcnt.  f  Rariocft,  vidcacurtranslacurusfuiflc.  Quarco,quod 

quodtalis  dohatio  contrabonos  morcs  vi-  quis  indircctc  (ibi  faculcatcm  tcftandi  am- 

deatur ,  cum  aufcrat  libctam  tcftandi  fa-  putare  poflit  monaftcrii  lcgcm  ampieclen- 

cultatero  ,  /.  paflumquod dotaU  h.  titul.  Lfit-  do,  authent.  ingreJfi.C. defacrofanci.ecclef.itcm 

puiatio  hoc  modo  conccpta  6t.ff  de  verbor.  ob-  L&in  jeruorum.ff.  dejjat.  hcm.  §.fin.  tnfitt.de 

ttgat.  AcCcditConhdcratio  i.tnterjtipulan-  iureperfon.  f  Quinto  non  dcfuntdcindca-  4J 

tem.  §.facram.ffcodem  titui.  item  t.  Titio  cen-  lia  argumcnra ,  qua?  poft  Alciatu ,  &  non- 

tumy  72. §.  /ecundoy  tf.  de  cond.  &  demonftr.  nullos  alios  comcmorat  Andrcas  Fachin. 

inciuile  cflb ,  fi  caufTam  libcrratis  oncrc-  Ub.i  fuarum  contnuerfcapit.  S7.  quar  ordinc 

mus  ,  itcm  l.vnicst ,  infra  ,  de  latin.  libert.  fubiicio.  Scxto,quodnihil  prohibcatdo- 

toUend.  pcflimam  cfle  viucndi  rationem  natorem  cx  legato  vel  fldeicommiflb  ac- 

in  libertate ,  fi  motiendo  fcruus  rcdda-  quircrc  quod  ipfi  fub  ca  conditionc  rcli- 

tur.  &um  fit ,  nc  donatario  acquiratur,  stuthevt. 

Tcrtio  commcndathancinfpe&ioncm  excipttur,  infra%  de  bonis  qua  ttb,  Scptimo, 

ratio  authenticac,  ingrejfi ,  fupra ,  de  facro-  quod  donator  faltemferuum  fuum  poff.t 

fanci.  cccUf.  op.o<\  non  dorainus  teftari  ne-  heredeminftituerc,  quamuis  nihil  in  bo- 

qUeat.  nishabeat,  /.  qui foluendo.  ff.  dehered.  in- 

Qu  arto  quod  citra  folcnnitatem  tefta-  fiitut.  Oclauo ,  quod  hct editas ,  qu.x  in  iu- 

menti  patcohcredicas  dari  ncqucat  t.here-  risintelleclu  verieturctiam  finevlla  recor- 

dttas infr.depac7.conuent.  Dorahfubfiftcrcpoflit,  LheredUasffdepctiu 

4 ,     Dtffcntiunt  f  tamcn  &  hutusmodido-  hered. 

narionemvalere  pronuntiatAngel.  Vltimo,  quod  fccundum  dcfinitionem 

mero$.  quitamenfatccurcommuncmopi-  Baldi  donans  omniabonafua,  nonvidea- 

nioncm  fibi  aduerfari,/irw  Angcl. in  l.  fttpu.  tur  tranftuliflc a&ioncs/i ditto  Pio ,  is.  §.  i» 

Lttio  hoc  modo  63.ff.de  verbor.oblig.nttm. 4  Bald.  venditione.ffJe reiudic. 
ibidem.Saljcet.ktc  nu.7.  x^iUiat.  numer.72.item       His  tamen  &  fimilibus  argumcntis  tan- 

Romitn.num.70.  qui  tamcn  num.  S6.  a  com*  tumminimc  tribucndum  ftatuimus,  quin 

muni  fententia  minimc  rccedcndummo-  comparationc  fafta  priore  cxpofitioncm 

net  s  Coraftib.  6.  mifceUan.capit.  17.  Baid.  in  magis probabiicm ducamus.  Quadccauf- 

Lt.ff.  de  fenat.Vafqu. de  fucc.  crut.  §.  tS.  nume-  fa  ctiam  llla  fccundum ordinem  dilucmus. 
r02o2.  Quamuisflcges  rnicuiq;  iusfuumilli- 44 

Opcrar  prctium  itaque  fuerit.  ctiam  hu-  batum  cflc  cupiant ,  ira  vt  de  rcbus  fuis  pro 

ius  partis  argumcntacxpendiiTe.  Corafius  arbitriodifponcrcpoflir,/.*/.^ kis  ,  qutfui 

4 1  en  iin  d.c.w.f  cx  fcquentibus  cauflis  inftarc  vclaiien.iurfunt.  tamc  cu  rcipubiic?  inccref- 

vidctur.Primo,quod  lexcuiq;  rcrum  fuaru  fc  cxiftimarcnt,  nc  quis  rcbus  fuis  tcmcre 

hbcramdifpofitionc  pcrmittat./lw»/rw4»-  abutcretur^ii.wc^fw/ww^qua:  triftes 

data,tnfra.mandatilfedetfi2S.  §.  conjuiuit.ff  cxic*autiibcrcatigraucsparercfolcat,ccr- 

depetit.hered.  atquc  adco  vniucrforum  bo-  tis  vinculis  coercendas  exiftimarunt:  /./.  $. 

norum  donarioncmnonimprobct:/.f»ww.  q**  oneranda.ff.  quar.  rtr.  atf.  ntn  detttr.  1. 1. 
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Tit. <dc  pa&is*  1.  final. 

jf.de  bonMbertMtJ.vnic.cJeUtinJibert.  t&idl   in  moricntenoprocedir.Racioautem  pie- 
interftipuUntem  S3.tyacram.ffdeverb.0b/jg.  v-   tatis  hic  prsfcribcrc  vidctur ,  nc  tam  duri- 
4h  bi  detcriorf  cx  tali  fa&o  cumulatior,  is  au-   tcr  cum  illo  agamus ,  qui  cx  fua  bcnignita- 
tcmquimeliorcrat  nedumpaupcriorred-   tein  hasangufhasincidcret,vtnihilinani- 
AiyoiXit  J.1.& 2. ffdedonat,intervtr.  &vxor.    marfux  rcdcmtioiicm  ,  nihil  dcniquc  m 
fed etiam  omnibus  bonis  fuis  cx profufa  li-   compcnfationcm mcritorum,  qu x.  amicis, 
bcralitatc  cuerti,  &  deftitutus  vltimx  vo-   propinquis  vcl  clicntibus  accepit ,  relin- 
luntatisatbitrio,  ncdumingratumcxpcri-   qucrcpollir.  Nam  quod  ad  veftcm  &  fu- 
ri.in  quem  bona  collata erant,fcd  ctiam  fa-  pclle&ilem  attinct,  qua:  eifdcm  mifcricor- 
4*  mc&aliisfincommodis  pcriclitari  pollir.  diz  cauflaferuarifolenr.  vixeadcm  inhbi- 
Qua  rarione  igitur  viuo  certa  rcmcdia  tu.a&  neccflarium  funus  fufficercpolfcnc 
contraingratitudincm  compararunt.//».       Nonobftant,  quardemonachis,itcma- 
tnfr.de  reuocdonat.  &egenti  per  rcmedium  liispcrfoms.quimutatacdditionevitxhoc 
in  quantum  faccre  polluntj.tnter.ff  deretu-   ius  non  habent.ab eodcmCorafio  commc- 
Hc.&l.incondemnattone.ffdtregul.tur.w^nc  morantur.  Cauifa  enimrcligionis&'vigor 
minimecenfendsefunt  vlrimum  ipiiusar-  cccleiia(ticatdiiciplinar,tvthiccafusexci-  4* 
bitrium  omni cfFe&u  fraudarc  voluifle ;  vt   pcrctur,  impctrauic  cap.cumadmona/iertu, 
cum dirc&c hoc  in  nullius  perfona  concc-  cxtr.de  reguLr.&cap.ingrefpyfupra,defacrofancl. 
Azntyl.faclumquoddotaltkoctttJ.pa6Jum.tn.  ecclef  cum  inotium  (anftumfc  confcren- 
fra.de cotUtionibns Jjtn.ff de fuccejf. ab  inttjlat.   tcsrcfpiccrcnodcbear,  &Iafciuietismun- 
nonintclliganturinipfius  perfona  indirc-   diillccebris  cx  intempcftiuarei  rcmpora- 
t\c:lfctre.§.t.fi.detutordtt.abhis,nctm\tte+  riarrctentionc  irretiri,*^.  quorundam.de e- 
rcvoluifle,  vrisedit$muniricentixadeoa-   lecl.in6.  Non  mutat  quodlibcrhotno  fc 
ccrbum  cxitum  experirctur ,  vt  vltima  i-   vcndcndo  infcruitutcm  traderc  poilit.  rt". 
pfius vox&nunquamrcditura,/./.4r/2r rof  femi.tnjitt.de tur.perjon.  Etenim  haxinipe- 
ecc/efnuhum  cfFcftum haberct.   Qua  de  £tio & confidcratiolabefattare conrrarum 
caufla  ncdum  ridicula,fcd  ctiam  illibe-   fcntcntiampoterit.rantumabeft , vtcouc- 
talis intcrprctatio ccfcri dcbct ,  quod con-   nicns adminiculum  prxhcar.  Nam  ii  f  tatu - 
ftiruanripfumdedominiorei.quxmoxre-   amus,ipfumfcmtorcmhuiu$  reiconfciu  $0 
ftituendafit ,  tcftari  pofle,  cum ea,qu.<emo«   fuiflc,emrio nulla crit ,  vt  rette  objcruarunt 
mcnto  apudaliquem  manfura  fint. m nul-  glojfa&Mbertctnl.ejrltb.^.cum lfq.ff.de con- 
la  confidcrationc  efle  foleant./.  qutfc.ff  de   trah.emt.Andr. GatlJib.z.depacepulltc.cap.  2.  Ki 
foUtionibuXyfjr l.nonfolttm.^.jin.  infra ,  de  bon.    iS. BaUuin.tn  ^feruiyitf itut.de  tur.ptrfbujium. 
47  quatltb.  f  Quidcnimprodcft>quodhcrcdi  2».  Quodfiverocundcm  id  ignorare&i 
aliquid  rclinquatur,  cum  tantundcm  in-  vcnditore  circumucntum  cflc  ponamus, 
ferridebeat/.  abejfeff.de verb.fgntf.  adco  vt  aliudiufiserir.cum  nodccipicnnbus,f  fed  f  I 
hxc  refponiio  ad  circuraucniendamlcgis   deccprisiurafubueniant.  Quod  leeis  Fal- 
auttoritatcm  pcrtinens,maiori  odio digna   fidi.r  beneficium in  ccrris  cafibus  ipiis  hc- 
Cxtjjtafideiff.deiur.fifc.  L  nondubtumfupra  d*   redibus  iure  nouiflimo  dcnegetur,  tantum 
iegibit*.  abeft,  vtquidquam  adfertioni  noftr 1  dc- 

4*  Ineademconditionef  eftcfFugium  ter-  trahat;  vtproprio  fc  tcloaduerfariiconfo- 
tio loco quefiru,  poflc  qucm  tcftari  dc his,  dcrc  vidcantur.  Si  enim  certi  fint cafus  no- 
quaringcncralidifpofitionevcnircnonfo-  ua  Iuftiniani  conftitutionc  introducli ,  in 
lcnt ,  vt vcftis & brcuis  ilia  (upcllex ,  qux in  ,  quibus hxc pr.xrogatiua  locum  non  habe- 
obligationc  bonorum  omnium  criampo-  ar.confcqucnsquoq;  critin  rdiquis,difpo- 
ftca quatftorum ipfi  feruari folet.  /. sbltgati.  /irioni  &prouidenriar mm  comunis locum 
one.ff.depignor.  Quidcnimlex  illacommu-  efle;cumhiccafusexceptus  no  dcprehcn- 
nehabctcumiurctcftandi.Ratioenimhu-  datur>ncqueetiamobrationcWuolocoin- 
manitatisibicxigcbat,  vthomini  viuofua  telle&asexcipi  potuentautdcbuerit.cum 
veftisrclinqucretur,  quaencdamnatoqui-  dcniqucdifpar  fit  huiusrei  comparatio.q, 
dcm ctipi CoietJdtuuiffdebon.  damnau  auf  hoc modo  volunta^ tc ftatoris plcnum  cfft- 
illi,qui  bonis fuis ccflit ,  vt curta  &  nccefla-  dlum  forriatut cum in noftro  cafu  plane di- 
riafupcllcx  :  quodvcrifimilcefle.haxfpc-  ucrfum accidat. 

cialitcr illum obligaturum no fuiflct,  quod  Sextum.feptimum  &oftauum ar^ume- 
finc  his  vitam  tucri  no  poflit,  qua:  infpeclio  tum  parriculati  confiitationc  no  in Jigcnc, 

Kk  % 


w  Comment.p£tr.Gilkeriii  adLib.II.Cod. 

DETRANSACTIO* 

N  I  B  V  S.  x 

Titulusquartus. 
.§.argeutoff.de  cwv   4r^«/.      tacile  rrdludta ,  9*4  exmbent  defimtio* 


quod  ca,qua?  fu  pm  in  prima  &  fecunda  rc- 
iponiiojtc  expoiita func ,  illud  munus  fuffi» 
ccrc  poflint. 

Porro  quaevltimbcxBaldo  adfcruntuf» 
fi  fcahaud  difficuLtcr  rcfclli  potcrunt.  Etc- 
nimcx/»w*«  ftUverbJtgMf.ttemLqtu»' 

tHS 


hieenimactipncsnon  comprchcndcntur, 
quod  abillis  fcparat*  tcrtium  gcnuscon- 
ftituerc  vidcantW./i  Dtuo  Pio  /f .  $.  i»ven- 
dittonelquam  Tabcrouisp.  §.*  ff.  depeeut.iWic 
autetrffignifipationi  vocisgcncralis  cedet, 
vt  vidcmus  etiamincognatis  vocibus.ve* 
lutibonorumrci  &:  pccuni<efieri>£.  s  ff> 
verbf1gnf.L49.petum4.cr '/.i#iW./«.idqia- 
pcrtc  euincit  d.Lmeorum,fr,eod.  dc  qua  rc  A- 
nus  P incll jnruhrfnmapart  jnfr.de  bon  ma- 

Si  terH.nj.  QuGcdehactdonationcdiximus, 
cadcmctiamintclligcaJafuntdcdonatio- 
nc  cauifa  mortis ,  ii  conucnerit,  vt  nulla 
ratione  rcuocctur :  Bartol.hicnum.  ti.  Didac. 
C4»snj»rubricMieftament.part.2.n»mer.)4. 
potty^iretin.  Gtrncum,  x^ilcxandrum,  lafonem 

J4  &alros.  Scddcllbcratioriiscft,tanha;cdo- 
natio  in  totum  irrita  fit ,  an  vcro  valeat» 
quoad  bona  prafentia:  vitieturautcm  ia 
his ,  qux  ex  poft  fa&o  quts  acquircrc  poffir, 
fetmdum  LJancimus,  infra ,  de  dondt.  Qu  a  i n 

J  5  rc,  tomiiu  diftin&ioncSalyccti  hitnume- 
rof.&feq.  amplc&imur  fentcntiam  Baldi 
nu  -n  i? .  v .  i ait,  communcm  opinioncm  cf- 
fcquodm  totuminfirmetur,  idemqUoq, 
dcfcndunt  Purpurat.  hit  mtmero  147*  Cur- 
timiunior  numero  6t.  Ludou.  Romanusin  l.jfi 


attioftt. 
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3  V  M  M  A  ■  I  A. 

Quidfittr<mftfiivi 
Quemodo  differat*  pjttotn  jpccic) 
An  apptlamne  tranfadiomim  ettam  tompnmif* 
fum  ii  arbitrdtortm  tonttneatur. 
Tranfatiitnem  tjfe  cmtradum  tnnomintatum,ff 

tundum  Bartolum  &  multos  interpretes* 
Rattonesquibutbacfententiatonfirmttur. 
Contrarta  ftntentia  Cotaftt  &  argumtnta 
Conuenttonum  quafdaniadacliontmpr*>jitfrt,  & 
in  ahud  nomentranfirt ,  mafdam  aaittm  i 
njtru 


9 

10 

II 


&  tranfaftmnei. 
inttiitctut  l.i.jf.  dtpignor.atlitn. 
Ratto  qutd  in  tranfaliiont  nen  ftt  lotut  pKttitcn* 
tia. 

tjft  nonnuRos  tonttatlmnominatos-.in  quibmptt* 
nutntiafitlocm. 


Oftgeneralcm  titulum  de  pa- 
tfiombus ,  qui  contractus  & 
pa&a  gratmta  in  ipccic  coti. 
rineret.nonincommodeiub-  . 
iicttui  aiu  ipecics  eiuidcm  ,  +  tranfadic,! 
qux,audorcCuiacioin  cxpofitione  huius 
tituli,&  deinde/»  Paratiilisad  C.  nihil  aliud 


puU:io  hocmoh  conceptatj.  numero  40.  luUm  cft.quamconucntio.qualis  velcontroucr- 

CUrtsditt.  %.donatto  lib.  4-fentent.  quaft.  i#.  fiapcrindc,  vt  iudicato  dirimitur.  Con- 

num  roi.  idquCargument./^nW,jT. Trcba-  ucntiogcncrisofficio fungitur,^j. ffi.ton- 

tius  §.itcm qttxrtturjf.de aqujuotid,  vbi  inre-  mentiPrmff.depnclu.  lis  controucrlia  mate- 

bu>  infcparabilibus  vtilc  per  inutile  vitia-  riae,vtreliqua  cftcdum  cxhibcnt,£g././.£ 

tur.  Addueuntpra:tcrca/////f-rr//#v minorem.  tranfacf.l.non  minorcm,  thfia*odcm  itiut.  lis, 

$fi>ia/.f.deiur.patron.mcU\is  mcoiudiciofa-  iudicii  contcntioncnu  dcfignat  :  con- 

c  t/  ijnfra,dec»dictll. item  Lgenero ,  infra  ,  tU  troucrfia ycro.caufiam  litis.  f  Harc  defini^  t 

t  tredot.cap.  cumfuperextra,  de  refcnpt.  quod  tio  igitur  diftinguittranfa£tionema  pado 

Tlud  quod  volucrint}n6potucrint,quam-  infpecie,  quod  icilicct  id  dc  litc  aut  con- 

uis  hxc  traditio  fuo  fcrupulo  noh  carcat,  troucr fia ,  qux  timorcm  iudicii  eoniun&u 

vr  vidcre  licctapud  Pontanum.</.tf. //>«/«-  habct,fcmpcrinterponatur,x//0./.f«».^- 

tio hotmodo conteptatnum+o.Vlu™ fi  quis dc-  tal.fi fupcr.  I.  tranfattio.iS. hocitt.  tranfaflio- 

fidcrc  t ,  is  adirc  potuerit  Iul.  Clarum  hh.  4*  ncin  nullo  dato  aut  rctcnto  non  proccdc- 

fe»te»t.§.d»natio>q.  r^.ejr/eq.item  ^Anir.  Fa>*  tty&ttofajftmtituUy  illud  autem  plcrun- 

tht»  HUJir.  tontrouerfiar.  lib.  $.  que  gratuirum  fit .  L  r.  ff  de  tranfatlioni- 

part.2.tap.S7.tummuUisJi'  hm ,  aur  contemplationc  iudicii  non  in- 
quenttbm.  terccdat,  itcmatxanfadioncgencrali.qu* 
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Praelud.  tit.  detranfadt.  §gr> 

bmncmac^mpenecompleccitur,/.*.^ de  het,  vt  inprarfcnti  trania&ioniscxcmpto' 
iureiMr.Ltr4nfaft.ffdeverbJignifJ.1Jnfr.quem.  Tranfigcntis  cnim  nomcn  cx  ctymo  cum 
adm.tejtam.aper.  fignificare,quiabactionetranfcac,  vtantc* 

Porro  vcrbum  iudicato  cflfc&ura  tranf  dictumett.  Qmnto,quodconrra&usnomir 
a&ionisoftcndir,vtdidumeft,quaratione  haticertosfincshabcant,  vclutiin  cmno^ 
igitur  fcntcntia  fincm  controuerfix  iudi-    hc :  vt  vcnditor  rcm ,  cmtor  prctium  prar 

•  ciarix  ponit,  Lprima.ff.de  reiud/c.cndcm  ra-  ftct :  in  locationc,  vt  condudtor  pccutuam 
tioncetiamtranfa&io,  Lnon  minorem  ,  in~    infcrar, locator  autcmrcmtradar.quod  ifl 

3  frjy  boetttuL  f  Hinc  non  vidctutimpro-  tranfa&ione  non  fcructur  ,  in  qua  aftor 
bandacfte  fentcntia illorum.quipronun-  quandoque  pccuniamnumercr,  quando- 
tiationc  tranfatlionis  ftatuunt,  ctiam  ccm-  quc  vcro  rccipiar,/.  2. &LJifuper  ptou Jjtone, 
promiflum  in  arbitratorcm  >de  quo  in  LJi    hoctoi.  tttuL 

Joeietatem.^.arbitrtrumyffprofociOy  contine-       Verum  loanncs  Corafius  mifceLUb.t.  rap. 
ri:vt  oftetiduntinrubrtc.hoctituLAlctatnsnu~  *|*cxiftimar,  hanctraditioncm.a^ 

mer.  6.  Vurpurxt.r.nm.  24.  infercndo ;  quod  vcro  quam  maximc alicnam  cfle  ,qut.d,  vt 
qucmadmodumtraniadionullo  dato,  Vcl  *//,nonftetfub  gcneris  nomine  altcn  co- 
rctcntoproccdcrcnon  potcft,  Ltrttnfaclto.  tra&uicoucnicnte.fcdrranfcatin  fpcciaie 
jt.hoctttul.  ita 5c  tompromiflum.  Etqua  nomcn.Certumcnimcilcquodconucnti- 
rationc  non  poteft tranfigi  fupet  re  ccrta  onisnomcn  vi  fuacompleciatur,  cum  ali- 
&rindubitata///.if/«n/4c7.  cadem  ratio-  as  fpccics,  tum  pa£rum,  Pa&um  autem 
nc  idcm  in  compromifTo  amplc&cndu  fit,  tranfattionemcomprehcndcrc.  Tantunt 
Atexand.conftl.np.lib.2.dub.i.  nnm...Sotin.tib.  igiturabcflc,vttranfac>ioin  gcnerisnomi- 
4.  conftl.  126.  Purpurat. hicnumero  2$.  qui  plu-  nc  rcmancac  vt  nc quidcm  ftet  fub  nomi" 
res  alias  vtihtatcs  huius  confidctationis  hepa&i.quodtamenvtconuentiortis  fpC- 
pcrfequitur.  cicsconfidcrctur.Prctcrcain  conrra£Hbu$ 

4  Moueri  anonnullisf  hoccodemloco  innominatislocumeflepcenitcntia:,/.///^ 
folct,  intcrquos  contraftus  tranfadio  rc-  cuniam.  ff.de  condttfxauffJat.tovff^iorJerut.A- 
cenfcri  dcbear ,  nominatos  an  innomina-  Jiud iuris  cfTc in tranfadionc.  /.  quanuuhot 
tos.  Hacindifccprationc Barto!./'»  tjiue*-  ritul. deinde  quod  duplex  fit  tranfo&ioni* 
pudathhoctttui.  numero  22.  & [(*>  AngcLnu-  homen  i  Vnum  gencrale ,  quod  pcne  o* 
mrro.  3.  ^yfiexdnd.  numcro  t.  Iajon  numer.  t.  mnia  hcgoria  comple&atur ,  dtcJ.  t.  tranf- 
Rtpa  refponf.  looxotum.t.  Afjlitf.  dectf  iot.  nu-  ufta.ff,  de  verbor.jigrnf  aliud  autcm ,  quod 
me  2.RoUnd.conJU.2f.numer.7§.Ub.).y^Alttat.  peculiarcnomcn  &  definitionera  propri- 

5  hicnum.t.  *J-  eandcmcontra&ibusinnomi-  am  habeat,  dc  quo  in  hoc  noftro  titulo 
naris  adfcnbunt,  quod  non  pariat  a&io-  rra&arerur,  vnde  criam  proprius  conrra- 
ncm,  nifi  xcfcquuUtLfueapudaclaJ.cum  ftus  ccnfcri debcat.  Necmoucrc  nosdc- 
fropontuhoctitul.  Sccundo  quod  tranfatfi-  bcrcquod rranfa&ioaclionem non  produ- 
©nisnomenfitgeneralc,/.  j.ff.deiureiur.L  cac,  cum  idcm  quoquc  in  contraehi  pi- 
tranfadaff.de  verbor.ftgnif.  vndc  quemad-  gnoratitio  cucnwit  Jeg.Jirem.  $.om*it  ff.de 
modum  permuratio  intcr  contra&uS  no-  figtiorat.  attion.  quem  tamcn  contracu;trt 
minatos  reccnfctur J.t jj.de  rer.pcrmutl  94-  nominatum cflc  conftct,  ttg.  t.  §.  fin.ff.  dc 
turatk  fprimo,  ff.de prtefiript.verh.  & quodv-  ptff. 

trobiquenotatur,  ttatransadtio.  Tcrtio,quod       Histamenargumentis  Corafii  non  cert- 

ab  ipfa  exfcquutione  videaturnomcnfor-  fco  rantumdcrcrcdumefTe,  vrapnorifcn- 

tiri ,  vcluri  quod  quis  tranfeat  ab  actione :  tentia  rccedatur.  Ercnim  cum  /.  iutu  gtn- 

vndc  qucmadmodum  donatio  ob  hanc  ttum.ffdepact.  f  initio  lurisconfulrus  pro-  7 

cauftam  a&ioncm  parcre  non  folct  antc  pofuifTct,  conucntiones  iuris  gentnim  _uc 

nouam  conftitutioncm  Iuftiniani  Lftqttis  a&ionem  parerc ,  autmimis     Qu%  au- 

argentum tiajra ,  drdonat.  &rita  h.rc.-quoccil  tem  aft:oncm  producercnt  in  Cwo  rnmi- 

rcfcrri  potcft  caufTa  dotis ,  quxantc  l.cx-  minenon  ftarci^din  aliud  geni;';  coi  tra- 

zQtioi\cm,infr.dedot.promiff.fjr  nouell.  Iufttn.  &us  rranfirc  aur  cert.im  cauflam ,  vnd  a- 

vtfponfalitia  largitas  in  eadcm  conditio-  dionis  iurc  profjciant,  h;.bcsc:  tarrer.o- 

ncrucrit.  Quarto,quodtranfadio,  vtar  ftcndir,  patf  t-nnn huk^mod;  condirit  ne* 

guithtc  Alctatu4 num.ij. cam contraCtus par-  non eflc. 7 C':m itaquc  i!!ut4  rvclcm com-  i 

tcm  non  cxprimat,  ad  quam  a&io  pcrti-  plc£atur  tiafac^ioncm  vtfpccicm .  qucm- 

Kk  i 
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admodumipfc  Coralius  rem  digerit,con- 
fcquensquoquecft,contractum  nomina- 
tura  non  cflc.  Quod  cnim conucnitge- 
ncnvniuerfim  fumco,  conucnit  cuilibcc 
ipliusfpcciei ,  leg.  2.  §.credttum.  f  de  rebsu 
crcd.fi certfct.  L  ttcm  earum.  §.  inter  emtumff. 
deiegatj.  Nccmoucc  argumcncum  pigno- 
risaCorafio  allatu.  cum  multiplici  diftin- 
•  dioneilludrefclb  poflit.t  Primo  quod/.r 
§finffdepacJ.  nonloquatur  dc  pignoratitia 
a£tionc,fed  dc  pignorc,id  cft,dc  ca  a&ione, 
qux  racionc  hy  pochccx  vel  pignoris  crcbU- 
toncompctitt^ifundw.§.i.ffdepignffr.fi'M. 
tit.$.itemSer*i*jnJltt.deacJt*».dcindc,a\iod 
pignoracicia  attio  duncaxat,vtcum  effc&u 
exerceri  poflit,folucioncm  pccunix  crcdi  - 
txrcquirat.  Vndeetiamtraditum  cft,infti- 
tucntcmpignoratitiam  a&ioncm  audicn- 
dumefle,fiialcemin  iudicio  pecuniamde- 
bitam  offcrat,/^«/  rem  altenam.  §.fin.ff.defi- 
gnor.a&ion.  Poflct  &  tcrcto  refpondcri.que- 
admodum  vna  hirundo  ver  no  raciat,  fi  c  cx 
eo,qaod  pignoraticia  a&io  nonafcacuran- 
ccquam  pccunia  credita  explicccur.  Pari 
lationc  dc  fufcepcac  defcnfionis  loco  non 

I  o  pcllct  nos  tclumf  fecundo  loco  excuflum. 

Etcnim  intranfa&ione  propcerea  non  cft 
locus  pcenircnciac ,  quod  fauor  litium  fini- 
cndarum  id  concilict,vr  apcrtc  tcftatur  lu- 
risconfultus  Ifratris ,  l.quamuis,hoc  utul.accc- 
dtt  l.j ff.de eo»Mt.cauJf.dat.ciuff.nonfLqiiut.VtL- 
dc  colligimus,  hoc  in  tranfadionc  fpcciaic 
cfle.qux  confidcratio  coarguittrania&io- 
ncm  concraftuminnominacumcflc,  cum 
fircundum  rccepcam  apud  omncs  inter- 
prctcs  enuntiationcm ,  exccpcio  dc  rcgu- 
la  fic  oooxx.cifap. 2. &tlid.gloJJa,  Pa/iormit.ejr 
alti, Dectus in Li.ff.  dc reg.iur.  Accedicquod  c 

II  conciario  animaducrcimus ,  7  cflc  concra- 
£us  nominacos ,  in  quibus  pcculiari  iure 
rcccpcura  cft ,  vt  pcenitcre  liceat,  vt  viderc 
cft  in  contra&u  mandati , l.intercauffts,infr. 
tnandati.l.  mandaiumjnfr.  mantUti.  in  a&io- 
nc  pro  (oao>/.JiconucKcritfff>roJodo. 

Lex  frima ,  C.  de  tranfi 
attion. 

SVMMAK    I  A. 

I    VarU  cjfebentficia  tuterum  &  curatorum. 

l    An  tranfaii  10  cum  VrS*  tx  tutmbmfacJa,  txcluut 

bencfictum  ordinki 
l    Difttnttto  glojfa  &  Barteli  di  ctrtam  conctriiam 

rcuocata. 

4    Si  ttttora  omntsadminifirautrintaut  nuHut  torum 


ttittUm  geffcrit ,  bentficium  irdink  locum  babert 

noiifitejt. 

t  Quidtbttneatfiahi  tutmsfrobartfiftnt  vnius  ds- 
lo  aut  tulpaduntaxat,  puptium  danmum  fen- 
ff» 

6  Quid  ditcudum  fi  tuttrts  omncs  nou fint  etufdem  tr  - 

dinkt 

7  In  frtfofita  qutjltone  prius  tutercm  cxcuticndum , 

dtindt  magtfiratum  ,  mtx  ytrt  tuttrtm  Itgitt- 
mum. 

t  Quid  iurk  fit ft  aliqui  tx  tuteribmgtfferint  tutelam, 
quidam  autem  nongejfermt. 

cundt  nongerentemjntio  magifiratum. 

10  An  dofttri  dccenfuetudint  qutdatccfianticrcden- 

dttTtt  ^it  - 

11  Qui  alteri  tuteUm  gerendam  manduuit,  bentficium 

ordink  intfltrare  nen  fottfi. 
ll    Jdem  froctdtt  in  bk,qua  ab  adminifirantcgcfia  non 

funt,qua  tanten  toniuncla  atqut  conntxa  trant  tl~ 

Ikquaabttdem  gerebantur. 
i)    Stcundum  bcneficium  quod  tureribus  propofittm 

jutjftremediumdmfionk. 
1 4    Htc  bencfittum  Itcum  non  babcre ,  fi alu  folutndo 

nonfint. 

%$    An  btc btnefidum  hum  babtat fi  tuterts rattmc 

doliconutniantur} 
16    DiftincJte  quorundam ,  an  dolus  in  tmttttndo  an 

vert  in  temmitttndo  ctnfiftat. 
/7    Qwamttu  exceftit  rtgularuerrtgulam  ctnfimtt, 

uon  tamtn  itamvim  babet,vt  cafwahbijfrccta- 

liter  comfrebenfoscomgat. 
tZ    In  maleficiu  finguh  fccnas  fuat  prtfiare  de- 

btnt. 

1?  Contumaciam  prtfrit  deliUum  aut  ir.alefictum 
non  tfft. 

jerttum  rtineatum ,qut  tuttrtem juouenirur,esi 
tefiiinu  adminiculum. 
21    Rationem  gencralem  dc  tmnibus  btnefictkfatlam 

fubfidtum  cefitonk  non  excludere. 
2%    Geptenkbeiirficiumttiamin  iffa  txfautientim- 

florartfoffe. 

l j    g«j  ex  dole  cemmuni  conuenwntur  ad  bec  benefi- 

ciumadjpirarenen  fojfunt. 
24,    Qua  dicJa  funt  de  cefiient ,  tadem  etUm  hcum 

babtrt  tn  vtUt  aHtonc,qua  in  fubfidtum  indulgt- 

ri  foltt. 

tf  Excujfa  caujfa,  quart fi  vnus  tx fidtiuffiribm  tetam 
quantitattm  tn  folidumfolutrtr,non  babtat  bcnc- 
ficiumrttlkaQionk. 

16  Tret  ratients  aglofia  conftderata. 

17  Quarta  taivo  tradita  a  Hartelo. 

a 


3» 


gleft  amfledentk ,  qmd  fideiujfores  babearua- 
Sionem  mandati  :  ittmquod  fidttujuejuvelun- 
urta^tud  auttm  tn  tuttla  obttntst. 
Exphcataprafens  cenfiuutte  quart  faSte  vtltraf- 
atho  cum  qutbufdam  ttttmbm  vtl  curatiribm 
facta  ccttrknenprefit. 

SMienti  dtctdenii. 

Per  acctbcdatieutm  enuum  oblnattencm  fundstm 
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,  * 

jj  qumiUo acctfttUtio  cum vno  tx tuttribiu  intcrfofiu      Dcclarant  tamcn  eidcm  Panlus  Caftren- 

ceteruprofiti  (is  hic  numj.  PurpurMt.mm.j4.  "f  quod  fi  alii  * 

U  StluMMb  vno  tutorumfaila  etUm  mIiu  fuffrMgM-  tutorcs  probarcpoffintvnius  doloautcul- 

_  t  _  1   P*  duntaxat  pupillum  damnum  fcnfifle, 

xj  Praftntem  conftttuttoncm  locum  non  babere  cum  m-  r  a  .  r  r  .  .  . 

hu  tutenbm  vnum  ex  benefitiu  fupru  defignMtie  poituUtionemcorum,vthicpnusexcutia- 

tompttit.  turi-admitt<:ndarniargument.t.vndequ*ritur, 

5^  Sicum  tuotranfdtlum  fit  qut  ob  rtm  gtfiam  pnmo  ffcommodat /,& quar dc  cadcmrc fcripfimus, 

txcutttnduf  crMt,  reltqut  tumet  conuemri  non po-  tnfrMyJicerttim petatur,  t.fi  non fingutt ,  q  u  o  d  8_ 


ipfum  probantquoquc  Fulgof  num.  2.  qui 

17  Qmd  obtintMtfi  tuttrcum  quo  trMnfMtJumeB  nou  ftatuit  iurriccrc,  quod  culpa  vnius  prarpon- 

l?  £>m>u,mmmmnt,&manutnimm-  />«'•  <^/««k/. k«w.  ,-.  Ctrmm  mm.4. 

cUfint.  quicriamdcilIoIoquuntur,quiprincipali- 

4*  NotuexptfitieMucJoruMd  verum  iuteBeclum  noftrM  tcr  culpam  contraxit.   Ncc  diltinguimus 

legupertincnt.  vtrum  fincdiuifionc.an  cx  diuifione  tuto- 

41  DubttanditMuffain  bMclegtftcundumMutlortmquM  rum  &  curatorum ,  iinc  tamcn  auctoritatc 

ftttf,t\       ,  prxtorisadminiftratio  fufccpra  i\t,dict.t,2. 

41  DecidendiratiodilemmatetxpcditM.  _. r, ,  j,       j__j  ,„,,/  j    ...  *     ,  ,  #  • 
T    _  _        /■    1   i  •     j  /     /-1  cttutdcnd.  tuicl.  C  arwm.  t.  debitorurn 

45  QuKdepaaoinprMfcuttconftuutumcdiaMfuntsM-  firenj.num.2.  dcquaamphationc  adduhtat 

dtmtttamdetrMnfMitionetnttlltgendMeic.  Purpurat.  ««w.  jtf.  &:  /ane  cx  mcntc  Cornei 

4*  StfMrata/tjfcquiftioneiyMnquu  nuUuratione  expt-  nttm.4.  &  aliorum  doctorum,  Ctiam  ipfiuf 

ririp»fin,an  veroagtndo ptrexceptmem  reptOi  Cafrrcnfis  diccndumcft,moderarioncm_, 

de  qua  (lipra  mcntioncm  fccimus,  locum 
habcrc.quodeciam  confirmat  Ufonhtcnu- 

Ro  euidenciori  cnucleatione  »«#•.+  Scd  obfcruandum  cft,hxc  tum  dc-  6 

matcrixfatisintricatac,fingu-  mum  locum  habere,quando  rutores  om- 

1  !S9  _PC$  labcneficiaj*tucofum  &  cu-  ncsciufdcm  funtordmisjaliudautc  m  fidi- 

_2___5jf___§  ratorum,  &  quid  in  iis  iutis  lit,  uerfi  fint.  Nam  fi tutor datus male  in  admi- 

feparattm  cxcuticmus.  Et  primo  inucfti-  niftrandatutclavcrfarusfit,illcprius  cxcu- 

*gabimus,tquidobtineatinbcncficioordi-  ticrur,  f  &  dcindc  magirtratus.moxtutor  7 

dinis:quainrcBartolustrcscafus,gloflave-  ]egiumus,/.Z*<ra*,_. $.cum  in  teflamcntc^ff. 

ro  in hacl.crin Li.§ .nunctrMtlcmusff.de tuttU  deadwiniftrat.tutor.  tia  Lartol.  htc  tuim.  4.  ta- 

eyrMt.diJf.  quinqueconhderat:  parritio  ta-  firtnfnmmj.  Alcxand.num.j.  C0rn.num.4Jul- 

j  mcninidcmrecidcrevidctur,1* quod  Bar-  gof.num.: .i_yfretin.num.2.cir /.quamuis  Ro- 

rolus  nonnunquam  duos  coniungac  Pri-  manus  hu  num.  iS.foH  Salyetum  diiTcntiar, 

4  mus  igitur  fit,  f  quando  tuttores  omnes  ad-  argumcn.l.ttttorcs,  jf.  m  cum,ff.  deadmtntfirat. 

miniltrarunt. Secundus,quandonullusad-  tutor.  Vlrimus  cafus cft, cum quidam  f  cx  8 

miniftrauit:  his  cafibus,  qucm  ad  ordinis  tutoribus  gcflcrint  turclam,  quidam  au- 

rcmedium  fruftra  confugcrc  docent  glof-  tem  non  gcilcrinr.   Hoc  cafu  concludit 

fa  in  dict.  §.  nunc  trMclcmttsy  Barto/us  numert  glolla  m  dut.  §.  nunc  tradcmus,  dr pefi glofi 

frimoy  Cafirenfit  numero  fccundo  ejr  tertit ,  Ro-  fim  Bartol.  hic  num.4.  taldfu  wrafittem,  ^An- 

manm  numerodecimofipttmo,  Francifc.  Aretin.  gelm  mtm.  r.  Alcxandcrmtm.y.CaJlrcnf.  nnm.j. 

numerofecundo,  Corneutnumeroquarto,  Pttrpu-  Koman  num.17.  Arctm.nttm.  2.  VitlgoJ  nttme.  2. 

ratusnumcro  vigeftm»,t\\xi hanc  fcntcntianu  Iafon  num,S.  Cornjwm.4.  Salycct.num.4.  com- 

communemicit,<r£_«*»/.  Li.infia,  dcdi-  pctere  cxceptioncm  ordinis,vt  primoge- 

utdjutcl.  rens  cxcuriarur,  f  iccundo  non  «^crcns.tcr-  9 

Neque  ad  rem  pertinct,  an  dolo , an_  tio  magiftratus ,  altevant  1. 1.  §.  mtk  traclc- 

culpa  inadminiftrarionc  quiddamni  con-  mus.ff.  de tutcl.ratjijhahcn.  Hanc  fcntcn- 

tractum  fit,  quod  obligatio,  qua:  inde  na-  tiam  communi  calculo  conrirmatam  tra- 

fcitur  qucm  in  folidumobftringcreloleat,  dit  Purpuratus  hu  mtme.  41.  Scd  fanc  fi  c- 

l.fi vt tcrta,§.finaLff.commod.t.fiduo,fJ.defQ-  undcm  rcxtum  bcne  cxcutiamus  orietur 

fit.  Cafirenfibie numerofecundo, Purpuratuinu-  non  cyiguadihiculras circa  pcrfonam ma- 

mero  /ng^/»,/err/>,oftendenshancBarcoli  giftratus.   Conftat  cnim  cx  §.  vfqtu  adco% 

picnccmcflc.  eadcm  tcge,  ita  dcmum  contutorem,  qui 

Kk  4 
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nongcult,antcaconucniendum,fiillicul-  hum.6.  Baldus         vbiait,  Hugolini  opi. 

pa  adfcribi  poflit,  quod  tutclam  admini-  nionemcommuniterapprobari.  Ang.num. 

ftrantcm  fulpe&um  non  poftulauerit,  vel  t.Cornjium.^.verf.circaJecundum.Futgcfinum. 

non  cxcgetit  cautioncm ,  rcm  pupillo  lal-  j.ctrca fin.  Ludouu.RomAn.num.  21.  vbi paritcr 

uamforcquod  &ipfum  confirmarc  vidc-  profitcturhancfentetiam  communcm  e£ 

tur  Ltrettutores,  verjic.nonfolumff.deadmint-  ic: argum.  lftflureuff.de *dminiftraUuttr.  Scd 

ftraUutor.  item  U.§.  magijiratus ScnatM.ff.de  cum  aducrlari  vidcatur  dcfinitio  noftri  tcx. 

magifi.  conucn.  Vndc intclligimus, quod  ex-  tus,  Odofredjium.7.  Dectus num.7.  Cajlrcnf.hu 

tra  hos  cafus  antca  peticlitentur  fidciuflo-  num.j.  Saijcet.num.y  t^Aiexand.  num.4.  Aiciat, 

rcs,  itcm  magiftratus ,  qui  talcm  tutorerrL*  mm.  14.  Albertc.  hic  num.  t.post  Oldrad.  Ufon 

dcdcrint.  Scd  occurrit  Arctinus^«/7/wi//-  num.o  (^w.vbiprohacopinionercfcrtCy- 

gefimo  nono,  diligcntcr  &  maturc  in  tcrtio  num,  Rayncr.  &  Baldum,  Raphacl.Cuma- 

dubio  has  Icgcs  de  magiftratibus  conuc-  num& hlbcric.in  /.tn  magiftratu^.atgum. 

nicndis  loqucntcs  vfu  rcccptas  non  eflc,  ciustcxzus, ff.dc  magtfirat.conuen.di{iinc\io- 

vcl  faltcm  in  defuctudincm  abiiflc  dicit.  ne  fhanc  quxftionem  in  tuto  collocan- if 

Nos  autcm,vtrum  do£tori  dc  confuctudi*  damputanr.vtfiquidcmdoluscommictcr- 

10  nc  fquid  affirmanti  fides  accdmmodan-  tium  arguatur,  ad  hoc  bencficium  adfpi- 
da  fit,  alibi  copiofc  cxplicauimus,  fcilicct  rarenequeant;diuerfamcauflam  cflc  cius, 
in  noftro  tra&atu  de prafcript. part.j.  cap.  3.  qui  in  omittcndo hoc fcccrit,  &  hanc  fcr.- 
quo  lc&orcm  brcuitatis  caufla  rciicimus.  tcntiamPurpurar.       (7.  ccmmuncm  cf- 

11  Quod    ^11"  tutclam  non  gcflcrit,  t  fcd  fe  profitctur ,  quamuis  ipfc  nurnero fiquent. 
contutori  partcs  mandaucrit,  hic  bcncfi-  diflentiat.  Inmtituraurcmdccifioni  /.  t.§. 
cium  ordinis  implorari  non  potcft,  ita  Bar-  nunctra&emur.ff  de  tuteL  &  rattocin.  dtfirah. 
uLcaftrenf.Purpurat.locuaUegatu,t.trestutorest  vbt  curadc tribus  bcneficiis  lurifconfulrus 
ff.de adminiftrat.&pcric.tutor.  Imo  quod  ma-  locutus  eflet,  diuifionis ,  ceflionis ,  &  vtilis 

iigiscft,f  idcmobtinctinhis.qua:  ab  admi-  a&ionis,tandcmdoloverfatisdencgat  duo 

niftrante  gefta  non  funt,  fcd  tamcn  con-  vltimabcncfioa.  Vndccum  cxccptiocon- 

iun£taatqucconncxaeranthis,qua:  abco-  firmet  xc^nhm^.quafitum.^.dentqufff.dcj 

dcm  tra&atafuerunt,4r?*»f»././*/*r«»  qui  infirucl.  &  injirum.  legat.  idcm  quoquc  irL» 

tuteiamgerityffdeadminijtrat. &pcric.tutor.&  prxfcnti  calu  cucnirc,  j"  fed  non  animad-'7 

curat.phnc  ii  feparatam  rationcm  habue-  uertit  Purpuratus  cxceptionis  illam  vinu 

rint,  aliud  probandum  crit ,  cum  commu-  non  cfle.vt  cafus  alibi  diferte  comprchcn- 

nis  ncghgentia  communi  pcriculo  farciri  fostollatatqucfubmoucat.vt  apparctcx§. 

dcbeat,  dict.Ltres  tutores,vetf.sn  eo,ejr  dicJ.Ltu-  in  bon* fidti.  hiftitut.de action.  fa&a  collatione 

toremquitutelamff.de adminifir.  drperic.  tutor.  cum  /  fin.  Cod.  de  comperfat.  circa  fin.  &  lane 

L2.mfin.1nfra.fi tut.  nongcffcrit.it*  BartoLhic  deplorataipfius  rcfponiio  vidctur,  qcod  /. 

uum.4.Roman.  numcro deamo octauo,  Purpurat.  in  magiftratu, ff.de  magrJlrat.tonuen.de  mcio 

num.sd.^lciat.num.  t;.Saljcet.num.$.Corne.  iurc  obtineat,quafiarquitas  in  eoverfctur, 

num.4.  Recipit  tamcn  hax  dcfinitio  non-  vt  pct  dolum  &  fraudem  graflantibus  tu- 

nullasdeclarationes,dequibus/^/^i  ind.  toribus  perindc  vt  aliis  fubuenicndum  iic 

§.  nunc  tr*c7emus,  in  vcrb. accipiendum,  Cynus  ita ,  vt  pupillus  contra  / fin.ff.de curat.furiof. 

hic  nurn.i  BartoLAiberic.ejraitt  indicl.  §<  nuno  inplurcs  diftringarur. 
trattemus.  Mouct  pratcrea  illa  confidcratio,quod 

jj     Sccundumbcncficium,quotutorcstv-  grauius  dcli&um  /it,  quod  committcndq, 

tuntur, eft,v/  /uprainftnuautmusttcmcdium  quam  quod pcr  contumaciam  quid  faccre 

diuifionis,  vt Lt.§.nunc  trac7emus.ff.de  tutel.  ncgligcntis  cat\tzahitmJ.JimcraffJci*t.M*- 

&rdtioan.difirahend.  1. 2.infrJediuidendtuteL  trimon.  vbigtofia,  ^icxanderejrolii ,  BaUm  in 

l4Scdttumdcmumcompctitvclitacxaudi-  Largentarius^.cum  auttn.ff.dcedtnd.  argum. 

cndumeft,fiaUifoluedofint:cuiusrcipro-  dttt.tcxtwin  l.i  ff.de tutti.cir  rrtwcin.  diftrah. 

batioincumbitcontutoribus,^i-y?</«^//r-  §.piane,idco  non  cflc  audicndos  tutorcs, 

tttrff.de fidciuff.  quod  maleficiorum  milla  fit  focictas,quod- 

iy     Hxcrcgulaaquibufdaitadilatatur,t  vt  quct  in  malcficiis  linguli  pccnasfiinspra:-  >8 

etiamlocumhabcat,fitutorcs  rationcdoli  ftatc  dcbeant, Lvutgatu.ff.defurt  t.r.  tr.fro, 

conucniantunidcmqjvidctut  fentircgloir  decond.furt.  contumaciam  +  autcm  pro-i* 

hici»verbjerti$&*perte.  Cjnutnum^.B4rto.  ptic deliihim  non  cttc,L*  ff.  de  in  itttm  in- 

r  rand. 
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rand.  Non  aliena  dcinde  cft  difpofitio  Ifiest  pulus  f  quid  cauilx  ficquod  fi  v  nus  cx  con-  2  % 
duobueyti.ff.de  t*teL&rAt.dtfir*hen.  vbl  ditfc-  fi  dc  i  u  I  io  n  bu  s  COCum,  quod  dcbcbatur ,  fol- 
rcntia  confticuicur, an  quid  pcrccpericarij.  ucrir,  L76jf.defoiut.  Lvt tdtcrjnfr*, eodem  ttttt, 
minus.  Porro  illud  hxlicacioncm  non  ha-  nuilam  concra  collcgas  ac~cioncm  vtilcnu 
bcc,  quod  fi  omifcric  cxcepaonem  diuilio-  habcac,  quam  camen  cucoribus  defcrri  an- 
nis> fruftra iilum  fibi  promittcrc fiue ceflio-  tca oftcndimus^  Giofta hic tres rationes di- 
nis  auxilium,fiucvcilisa&ionis,  d.i.fiplnrcs,  ueriicacis  adducic.  f  Vnam,  quod  fidciuf  atf 
ff.de *dmimjht<^pcric.t*t.(jrc*r.  forhabcaca&ioncmmadaci,/ q*idebttoremt 

Ao      Tcrcium  fubfidium.quocandemfcon-  //./.^yW««^cumcucorcsnuliumcalcfub- 
uolarc  concucorcspoflunr,cftcellionisad-  iidium  habcanc.  Sccunda  racio  cft  fecun- 
m\n\cu\\im,djc7.Lt.§.H*nctr*ctemu^,verfejr   dum  glollam ,  quod  fidciuflbres  conueni- 
fiferteff.de  tutei.tjrrotiecin.dt/lrahen.i.Jipi*-   ancuractioncftricti  iuris.rucorcs  aurcm  a- 
tvtff.de  adminifirat.  ejrpcric*l.t*t.& turotor.   ecionc  bonxhdci  vcapparccwr §.*tlioKum> 
giojj*  m*gn*hic.  B*rtol.num.4.C*firerf.Hum.i.    lnjltm.de  ttclton.  fcd  hanc  iolutionem  im- 
i_yfretin.  num.  2.  Romen.  num.2 1.  U/on  n*m.  7.   pugnat  Bartolus,quod  accid  mandati  c  ciam 
Cornemnum.4.\^iUi*i.num.t6.Purp*r*t.num.   lic  bonx  hdei.cum  tamcn  inmandatoris 
4$.  vbi  fubnc&ic  hoc  viquc  adco  proccde-    pcrfona  definicio  lcgis  vt  fideiufforesff.  do 
re,  vc  fi  gcneralis  rcnunciatio  intcrpolira  jfir/*^  locumvindicct.  Tertiaiblutioglof- 
*x  fitomniumbcncficiorum,ttamcnhoc  rc-   ixcft,quod  tutorcshocofficiumfufcipiane 
mcdium  adhuccxcrccripofikfccundurru    exnecefliratc,  non  idcm  autcm  obiincac 
traditioncm  Batoli  in  l.Jidtuifa ,  infrajocar.    in  caufla  fideiuflbrix.   Iurc  auccm  noftro 
*le  auarecopiofiHtppot.de  Afa>fiLinrepet.r*bii.    ita  comparatum  fic  caufla  ipfius,  qui  cx 
de fidei*jkn*m 29 tonfilio nonagefimo,Romanm   ncccflicarc,  quam  fpontc  ahquid  aggrc- 
confiko 492.sb\  idcm  admitttt,  ctiam  iurif    ditur.  Lfifiiei*ffores,§.fineceffart*ff.a*tJatif- 
iurandi  religio  intcrccfleric.   Nec  diftin-  dar.cogtn.  Scd  &  hanc  conciliacionem  im- 
guimus  quotcmporehxccxccptioallegc-  pugnac  Bartolus,quod  duo  rci  promicccn- 
*l  tur.cumetiam  inipfa  cxfcquutione  \  op-   di  vtilcmactionemhabcanc,cum  camcrL» 
ponipoflic,/.^;/»/, § finol.ff.de t*icl.&  rx-   voluncariaillorumobligatiofic,/l  t.infr*,de 
mctn.  dtjlr*hcn.  Iafin  tn  t.fifra,  dc  tar.  tjr fact.  thab.rtujltp. 

ignor.  Cxterum  rcfponderi  poflccquod  liccC 

Excludimus  tamcn  ab  hoc  bcneficio   hoc,  fi  inicium  obligacionis  fpcctemus, 
»5  cum  "J-quicxdoloeommuni  conu-niarur,   quod  tamen  maior  ncceflitas  in  duobus 
dtcl.§ ,n*nc trs&emw, ff~.de tvteLejr rat.dtfirah.   rcis  confidcrctur,  cum  obligatione  femel 
tjrdtci. Lfiplures  ff.de  admimjirat.tutor.xbi  rc-  eonftituta ,  nullum  bencficium  diuifionis 
fcrt  omncsin  hocconcordarcquod  ii  ex   vt  fidciuflbrcs  habuerint  quoad  promul. 
communi  dolo  vcl  propria  culpa  conue    gata  eft  authentic.  hoc  ita,  fiuc  nouclla ,  vn- 
matur,  non  habcat  locum  bencncium  ce£   de  deprompta  eft :  infia,  de  daobtte,  reis  pro- 
iionis.  Cy nus  n*m. 2.  Odufied. n*m. 7.  Boldus  mitt>  j Quarta  ratio  eft, quam  rcddit  ipfc  17 
n*m  9.  Cajhtnfnumj.  Com.num.^.verJ.circd    Barcolus  num.tt.Betd.num.tt.  tjr**amfeq**n- 
terttum.  Suljcet.mtm.s.^4retm.n*m.2.  Lndou.   iur^ngeLnum.a.vbiatiegat  gloffaminLexf*. 
Romxn.num.!2.  Futgof.Hum.y^yftcxaKd.HunT.    ttt>,jfidcnegot.gefi.S*lycttxumS  Ci/iretfnttm. 
4.  Ratiocft ,  quam  ccxcus  diferce  complc-  5.  Cjnusr.um.?. CorncusnHm.^.vcrficujnc&dcm 
ftiCUr  tn  L tff.de tutel. cr  ratiocin. dt/irahen. §.   g'ojat Iijon t:umero fix  o, ^lciatus hicnum.tr. 
flanc  a*od  profrii  dcttlti  auis  pecnam fubicrt\    V*rf*rat. Humero  ca.  quod  lcilicec  fidciuflbc 
Purpurat.nume.70.  Nccdiftinguimushoc   folucndo  id  agit,  vt  principalcm  libcrcc 
cafu,vtrumdolus  incommirtcndo,an  in-,   ^lcrito  itaquc  aducrfus  fidciuflbrcs  nori 
promittendoconfiftac^/fT././f^/KW^.Vc^   e\pcritur,qui  pcr  confequentiam  tantunL. 
x^adminifirat.tutor.  cjrcurat,\ Quxdicta  funt   libcrantur:at  tutorhic  principalircragere 
dc  cciftonc,  cadcm  ctiam  locum  habe-  videtur,vtcontutorcmlibcrcc.Etfiquisvr- 
rc  vidcntur  in  vtili  aclionc,  qux  m  fubli-   geacquod  idvidcatur  agcrc,  vtpropriam 
dium indulg  ri  folcr,//./.§. nunc tr*ciemtt/y    obligarionem cxftinguat,refp6dcc  Alciar. 
ffMtutrl.&  rat.djir.ita  B*ri$l.  hicnum.  to.  Ctt-    quod  itlud  non  procedac  refpt  c>u  eius  (um- 
firenf.num 3  Cjrn.num.4.verf.tirca quartum be-    mx,qux a  concutorc  actione  vtili  pcti  po£ 
tttfi  tum.  Alctat.num.t6.  Purpur  num.76.  fit:in  eacnim  cotutorem  principalevidcri. 

Hisitacxpofitis  cximcdusvidccur  fcru-   Cxccrum  cum  hxc  cadem  ad  pcrfonaxa 
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|    fidciuflbris  transfcrri  poflint,  malim  tcr-  pfum  fequitut  hic  Decius  numer»  non»t  A- 

tiamfifpriraamrationem  gloiTc.com  plccti,  \cx^\.numerooclauoy  &ab  eadcm  fentcn- 

circacuiusimpugnationcmfeBartoluspo-  ria  non  vidctur  eflc  alicnus  Caftrenf  nmm. 

nus  dcfatigarc ,  quam  quidquam  cum  tru-  C.  dum  diftinguit  an  cx  libcralitatc  acccpti- 

ttuinmediumadfcrrcvidetur.  Et  fancpu-  latio  intcrponatur,an  cx  aliacaufla,vthic 

tarim  tutiflimum  cffe,  fi  quis  has  rationcs  rcftrittio  locum  habcat:  ibi  vcro  tota  obli- 

coniungat.  Collata:  cmm  in  vnum  vires  gatio  exftintta  intclligatur,  Fulgofius  ta- 

impctrare  f  olcnt .  /.  Fulctnimy  §.  r.  ff.  de  bon.  mcn  numero quinto,  poft  Cynum  cxiftirnat, 

autt.iudic.poff.Lprdtort§.docere>ffdevibonor.  nonpoflcpcrfonalem  acccprilarioncm  in- 

rapt.  quod  fingula  fcpaiatim  confcqui  nc-  terponi ,  quam  difccptationcm  in  medio 

qucant.  relinquimus. 

Haecitaqucdcquatuorbencficiis,quae        Porro  glofla  magna,  Alexand.»*«r«v/. 

in  rem  tutorum  propofitafunt,dixiflc  fuf-  Dccius  num.4.  Fulgof  numj.  Purpurar»*- 


fcccrit,tconfequcnscft,vthancipfamdo-  mero  104.  Alciat.»*w.^.&aliidoctorcs  gc- 

trrinam  ad  cafum  lcgis  noftra:  rcctc  apph-  ncrahtcr  huius  noftne  legis  difpofitioncm 

ccmus.fcilicet,quod  pa&io  vel  tranfattio  circumfcribunt  tranfacrionc,  quoad  mc- 

cumq^ibufdam  tutoribus  vcl  curatonbus  ram  rcmiflionem  continct.  Nam  fi  quid 

fatta,cctcrisnonprofit.  Et  primuminda-  folutumfcft,idcetcris  tutoribus  fufTraga-34 

jo  ganda  cft  ratio  f  dubitandi,  quar  pctcnda  bitur. /./ ex  duobrn,  ff.de  tuul.  &  rat. Mftrah. 

videtur  a  natura  huius'  atrionis ,  quod  o-  cum  tranfattio  nullo  dato  aut  rctcnto,  L 

mncs  tutorcs  in  folidum  obligati  fint.  V n-  tf. hoc  titul  proccderc  ncqucat.  Scd  vt  rc- 

dcqucmadmodum  induobus  rcis  folutio,  ctcponderaruntFulgof  &  Decius,  id  raa- 

conucntio,acccptilario  vnicxduobus  rcis  gis  proccdit  iurc  folurionis  quam  tranfa- 

dcbcndi  fatra,  rcliquorum  obligationcm^  ctionis,  vt  apparct  cx  lege  allegata. 
quoquc  pcrimcrc  vidctur, Lfi  remyff.  de  no-        Sccundo  Arctin.  num.3. Purpuratiww. 

uat.  ita  quoqucdiccndum vidcbatur,  fi  pcr  104.  eWcnt.nume.  10.  pronuntiant,  prarfcn- 

tranfattionemquis  liberatus eft.  Ratio  au-  tcm  fconftitutioncm  locum  nonhaberc,  Jf 

31  tcmt«lccidcndicft,  quodpatra  cum  vno  cum  aliistutoribusvnum  cx  bcncficiis,dc 

intcrpofita,alii,eriamfiin(olidum  obliga-  quibusfupramentioncmfccimus,opitula- 

rifint,  ncc  proiint.ncc  noccintyljivnmj?.  tur.  Et  quamuis  Francifc.Arctin.  hanctra- 

ff.depacl.  Ncc  mutant  ea,qua?de  nouatio-  ditioncm  impugnarcconctur,  tamcpfaci- 

ne&acccptilationedictafunt.  Etcnim  rc-  lc  conciliari  poflct.fi  ponercmusillos  &a- 

3  x  mcdia  dc  quibus  t  mcntioncm  fccimus,  lios  non  contcndcrc  interpofiram  tranfa- 

obligationem,  qux  fuit,  funditus  tollunt  ttionem  cctcris  prodefle,  fcd  conrutore* 

atquc  perimunt,  §.  t.  ejr  §fin.  Infiitut.  quibm  fc  poflc  dcfcndcrc,  exccptionc  ordinis  di- 

modis  tollit.oblig*t.  Lfi  ex pluribusff.de  accepttl.  uinonis,  ceflionis  non  fattai  in  caflbus,  in-. 

/./. §.  nunc  de  efeclu, ff.de libcr.leg.  Quod  fa-  quibus  huiufmodi  rcmcdia  locum  habcre 

nc  dc  pacto  aut  tranfactione  dici  non  po-  oftcndimus.  Hinc  infcrri  potcft ,  quod  fi 

tcft,qua:exccptionisopcnosduntaxatmu-  cum  illo  tranfattum  fucrit.  f  qui  ob  rcm  )t 

niant,  Lftueapud  ac7a,  &  l.  cum  proponm,  geftam  primo  excutiendus  crat ,  rcliquos 

cutushtcnum.it.  Prartcrcaanimaducrtcn-  tutorcs  conucniri  non  poflc,  quod  tranf- 

dum  cft  cx  fcntcntia  Purpurati  numero  102.  actio  ccdat  loco  fblutionis, Lpupillmy ff.  dcs 

poft  Comcntem  confit.24.  Fulgof.  confiLn$.  adminiftrat.  ejrpericuLtutor.  Scd  deliberario- 

criamacccptilationcm  intcrpofitam  noru  niscft.anidemobtineat,fitutor,  cumquo 

,?prodcflccetcris,tflnoncoanimointerccf-  tranfadum  cft.  t  "£  non  folucndo.  EtjS 

fcrit,  vt  totam  obligationcm  fubmoucret,  quamuis  vidcatur  dicendum  eflc  idem  & 

fcd  vt  vnam  duntaxatpcrfonam  eximcrct  hoc cafu  probandum  argument.  L  vir  ab  eo, 

rcfpecYu  ccrta;  caufTar,  idemque  dcfendic  ff.  de  iur.  dot.  x^ilexander  numero  quintoy  De- 

Alciatus  hknummvigefimofecundoyc\\x\  ad-  cius  numero  fixtoy  Cynm  numerofytimo,  Do- 

dit  m  dubio  totam  obligationcm  pcrcm-  neUmnumerofextoy  tamcn  non  difplicet  mi- 
tam  vidcri.  Sed  Bartolus  numero  duodecimo  hi  f  confidcratio  Purpurati,  id  pcndcrc  a  ^ 
conftituit  id  vcrum  cflc,  fi  nulla  tranfatrio  voluntatc  tutoris  vel  curatoris ,  cum  quo 
przcodat,  hic  cnim  acccptilationcm  non  tranfactum  firlr.  Si  enim  is  iudicio  intcr- 
pofTc  tranfatrionis  modum  cxccdcrc,  ar-  pellatus  cxccptioncm  oppofucrit,  cetcri 
gumen.  I.  age,  &  Lft  de  certa,  hoc  titmt.  quod  i-    quoquc  tutorcs  &  curatorcs  fccuri  crunn 
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quodfivcro  nulla  cxceptionc  oppofita,       Quxfdepa&odi&a  fuRteademetiam  4f 

condctnnari  fc  patiaturjhc.c  rcs  quoqjccte-  dc  tranlactionc  intclligcrc  dcbcmus ,  cum 

ros  oncrabit,cum  ipfc  ius,quod  altcn  com-  tranfactio  paftionis  in  gcncre  acceptx  fic 

pctat,allcgarc  ncc{\icat.Lj.§.fin.ff.Jifero  vtnd.  fpccics,  /.  iuritsentiumffMfoBUi  fccundum 

vd  ud  uL  fert.  neg.  Banoi.  in  L  ».ff  de  exc.  rei  ca, qux  expoiuimus  in  prxludiis  noftri titu- 

tudic.  li.  Hacigiturintcrprctationcadniifla,non 

j5      Pro  coronidc  cxpedicndum  cft  f  pro  cft,  quod  nobis  ncgotium  exhibcant  remc- 

quota  parte  ccteri  tutorcs  vd  curatorcs  diailla,quxinreratutorum&curatorum 

conucniri  poflint,  cum  illud  tcxtus  noftcr  comparata  cfle  fupra  oftendimus.  Scmper 

nonexpcdiat:quainrebrcuitcr  rcfpondc-  cnim  rcmanet  paetioncm  &c  traniactio- 

mus,fingulos  pro  parte  virili  conuenien-  nem  cum  aliis  initam.viam  cum  rcliquis 

dosexcepriscafibus.iriquibus  illos  adhuc  cxpcriundi  non  intcrfepfiflc. 

Anautcmillabencficiaf  agentcm  ma- 4< 


le,  rcpcllcre  poflint,  fcparau  quxftio  cft,in 
qua  fequi  illa  dcbcmus,  qux  fupra  ordine 
cxhibuimus. 

Hxc  indubitata  lcgis  noftrx  intcrprc- 
tatio  vidctur,  quam,nc  vllum  debitalaude 


in  folidum,vcl  nullomodo  intcrpcllari  pof- 
fcfupraoftendimus. 

Hattenus,quxad  cxpofitioncm  noftrc, 
legis  ex  communi  fcribentium  fcntcncia 
^0  pertinerent,pcriccutus  fum.  j*  Scd  fi  vc- 
rum  lcgis  noftrx  fcnfum,&  mcntem  condi- 

torum  fpcctarc  vclimus ,  longc  alia  intcr-  rraudemus,antca,  quamuisobfcurius,  infi- 

prctatio  lcgi  accommodanda  crit.  Gcne-  nuarunt  Francifcus  Arerinus  numero  tertio, 

raliter  cnim  dcfinicmus  (ccundum  verba  verficuLciru prudiftu.  Fulgofius  numero  ter- 

noftrx  lcgis.ncqucpactioncm,  ncq;  cranfa-  tiotverfic.  in  ugloffi,ibi,inLexduobus,Qcci\izm. 

ftioncm  cum  quibufdam  cx  curatoribus  fa-  ctiam  nullo  i u  o  morc  horum  mcntione  fa- 

ttam,  auxilio  cctcris  cflc  pofle,  in  his ,  qux  &a  ampleetitur  Donellus  numcrotcrtio.  Pof- 

fcparatimautcommunitcr  geflcrunt,aut  fenttamcn  alii  noftri  interpretes  fccun- 

gerercdebucrunc.  dum  ca,  qux  fupra  explicauimus,excufa- 

4l      Dubicandif  caufl*afuit,quodcxquov-  ri,vtnon  inteliigantur  de  traniactionis, 

ni  obligationcm  remifcrit,  confcqucntcr  fcd  decopuentionisefVcctulocuti 
cademhbertate  vidcrcturvti  dcbcre  con- 


trarcliquos,fccundumeaqux  in  fimili  ca- 

(i\yu^on\.mmxJ.ft*ctiont-m,2  4.fupraydepacti, 

Dcindcquod  officium  tucorum  &  curato- 
rum fitindiuiduum  Ltrcs  tutoresyff.de  admi- 
nifirut.&peric.tuter.mzximc  ficommuni  do- 
lo  quidcommifllim  vcl  neglcctum  fit,  Lfi 
flurcs,}8.  §fin.ff.dcadminifirut.  tfrperic.  tutor. 
ejr  curat.  rjr  LJicx  duob.  tt.ff.  de  tutel.  cr  rot.diflr. 

41  Dccidendi  f  ratio  indc  furaitur,  quod  duo- 
rumalterum  proponere  debcamus,Ttpa- 
ttus  fic,  vel  tranfegcrit,  ncaduobus  curato- 
ribus  quos  antca  duntaxat  intcrpellarar, 
quid  peteret,  aut  ne  dc  tutcla  aut  cu- 
ra  amplius  cxpcrirctur,  neutro  calu  ter- 
tium  tutorcm  aut  curatorem  conuenire 
prohibcatur:  non  primo,  quod  padunu 
7  pcrfonale  aliis  fuffragari  non  foleat,  L  *- 
dem  in  duobus>  n.tjrL  qui  in  futurum  $7.§.t. 

mfff-&?*8'  non  ctiam  fecundo,"f*  quod  obftet 
iuris  regu!a,quemneque  ftipulando  nequc 
pacifccndo,  ncquc  legem  dicendo  alteri 
caucre  pofle,  Lquo tutcla.  §.  Hn.ff.de reguL  iuf. 
LfitfuUtto  ifla,  jS.  jj\ ilterhff.de  vcrborum  ob- 
itgat. 


Lex  2.  CJetranfiftio- 
nibu*. 

Svmuiiu 

i    Figurattt  tafm. 

i    An  tranfaitit  Jint  iudiciaria  ctnttnttont 
datl 

j    ln  tranfadiontnedumlttemfufcerejedtimtrtmliop 

4  Stft  mtm  armtrum &alterim  iutmmodi  tantum 

pottfl,quantumTU  armit  ilUta,  tel  intemmtdi 

prtftntia. 

5  Varia  exempU  quitm  pracedent  tnuntuti»  Mufirt* 

tUT.  . 

6  Istpem  etiamfmedKtturquiarmutnfiruQm  ptr* 

cutitnttadfijiat. 

7  Timtrtm  litis  inteBsgmm,  quirtuerafuofit ,  mm 

autem  qui  per  ulumntam  inferatur. 
t    St  (tntrtuerfu  nen  infatlt,fedin  iute  CofjUjranf- 
aclitnilocm  nonerit. 


Ro  cxplicationeprxfcntisle- 
gis  cafus  ad  hunc  modum  for- 
raari  potcft.  Cum  poft  mor- 
tcm  f  parcntis  inter  iiatrcm  i 
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Sc  fororcm  controucrfia  cfTct  dc  hercdita-       Sed  hactenus  cxaudienda  funt,  quatc- 

tc  patcrna,hanc  rratcr  fui  fohus  cife  con-  husrcucra  timorlitisfubfir.  Nam  fi cxprcf- 

tcndcrct,fiuc  cx  rcnuntiationc,  fiuc  legis  facalumniaf  argucretur,  aut  lis  probabi-7 

municipalis  allegationc,  &:  lororcm  ani-  liter  cfle  non  poiTit,aliudobtincc, /./»/*/«- 

maducrtcrct  rcnuntiationem  vel  legcrn-.  ma.ff.de  conditt.indcbtt.  l.cum  bt,§ft  cum  iit, 

municipalcm  in  controucrfiam  r  cu  ocare,  ff.de tranjaft. cum  ha? c prxcipua intcr  trant 

atquc  in  ca  dcliberatione  efle  vt  litcm  in-  aclionem  &  pactum  differentia  cfTc  vidca- 

tcnderct,maluit  cum  illa  tranfigere,  &  ccr^  tur,  /  fi  cauffa ,  boc  tttul.  Rtminald.  in  exfltcat. 

tam  quantitatem  pro  portionc  contro-  prajentis Ugis,Baidm numert ficundo ,  Bartolm 

ueria  cidcm  cx  cautionc  addicerc ;  ran-  circa  medtum,  Eomantu  numero  quintt,  la- 

dem  eopractextu  hanccranfactionemfub-  fon  numero  fecundo,  Decim  numero  ficundo, 

ucrtcrc  conatus  cft,  quod  hic  nulla  lis  in-  Purpuratmnumcroviqefimofexto^Uiaimnu- 

x  tcrccfliflct,  &  tranfactio  finefcontcntio-  merofecundo,  Angetm  conjiltoducettttfimoqua- 

nc  iudiciarianon  proccdcret,  t.t. jf.de  tranf-  dragcfimo,<\u\  ctiam conjttiononagtfmo quatit, 

actit.  Imperator  refcripto  fuo  rclponfum.  cumiu.ctiumnatertia,  auctor  eft,huic  tranf 

quodcum  voto  ipfiuspugnaret,dedit:pc-  actioni  f  locum  non  effc,  fi  controuct-8 

cuniam  rcCte  caucam  intelligi,  &  lllum  fiainiurc  confiftat,  quod iusccrtum  &dc- 

quod  folutum  eflct ,  rcpctcrc  non  poflV,  finitum  fit,  /. reguia,ff  de  iur.  &  fad.  tgnoran. 

imo  cius  fumma:  nominc,  qua:  nccdum  Dectus  htc  numcro  pnmo,  qui  tamcn  cxifti- 

cxplicata  forct ,  rcftc  conucniri :  quod  in_»  manc  c  contrario  fufTicerc  quod  lis  dc  fa- 

3  tranfa&ione  non  folum  fufficiat  lis  f  qux  do  moucatur,  ttagtoffa  tn  vcrb.nuUa,$aldm 
mota  fit,  verum  ctiam  timor  litis  inferen-  hic  numero  tertto,  Prancifim  Aretinm  numero, 
djc,  quod  ipfum  in  fimilibus  excmplis  tertio,Baidmnumerotcrtit,Bartolmintertiaop- 
quoque  probari  animaducrtimus.  pofinone ,  Cajircnfs  tn  princip.  lafin  numero fi- 

4  Nam  timor  i"  armorum  idem  potcft,  cundo.Purpur.num.vigtfimo  none,ejr  trtgtfmt 
quod  vis armis  illata, t.).§. armft, ff.de  vi  &  qnr> rto ,  q u o d ,  vt  ait Baldus, iuftitia:  vcl iniu- 
yi  ttrmat.  Lmetum,  in princip  ff.  quod  metus  ftitia*cauflaprincipalisin  tranfactionenon 

.caufffattum  eft.  f  quo  pcrtinet  cxcmplum  atrendaturj  intelligit  ramcn,  fi  nulla  adiic 

adolcfccntis,quem  cumfilia  invcncre  de-  calumnia,r/ Alctatus numero jecundo ,Turpu- 

prehcnfum,  patcr  ad  matrimonium  con-  ratus  numero  trigcfimo,  Cajircnfis  numtitprt- 

trahcndum  compulit,  cap.veniens ,extra,de  mo.coxftlio  decimo  tertio,ejr alit  omnes fujtraaU 

tjonfal.  Sic  &  inqu»lino,timoregrauioris  in-  tegatt. 
commodi  cx  atdib.  migranti  remiflio  mcr- 

ccdis  fit,  /.  habitatores,  m  fin.ff.Ucatt.  quamuis  lex>  a<re  cum  Gemw/a- 

rcs  nortfubfcquatur.  ntk  a 

Par  rationc  confeflio  mctu  cquulei  fa-  3  3' 

&a>  cum  in  confpc&u  carnifcx  ellct.qua:  Q 
cx.intcruallo  libcre  repctita  non  iic,  raca  :>  v  m  m  a  *  i  a. 

cflc  non  folcc,  quafi  cormencis  exprcfla ,  /.  ,    vtrbageneralta  a  prtcUentibut  &fequemibm  pU- 

2.  ivfra,decufiod.ty  cxhib.  reor.  ,      rumq^  dtttminattontm  rtcipiunt. 

Hinc  in  cadcm  cauflfa  eflc  ccnfccur  fa-  i  StntentiampttitiomatqJacJuconfentantamefftdt'- 

ornrk     Aictatus  hic  numero  decimo  auarto  4    ludex  h     '  qtt*  >um  vtl  *mh,S«d  P"' 

gcniii ,  "   .    *  ttm  aduerfdm  inttrrogartnonprobibttur. 

Purpuratusnumerodectmonono,argument.lMO-  t 

itifftmc.ff.qMdfalJotut.auc7or.gejf.erit.  W^^^.  ^  AU  vl  s  notiflima  illa  re- 

Huc  f  pcrtinet ,  quod  is  etiam  opem  F^^^l  j  gulafit,  vcrbain  illafignifica- 


dicacur,  qui  mftruccus  armis  pcrcu-  Awfe/©[i  cionc accipicnda ,  quam  pro- 

ticnci  afliftat,  quamuis  gladium  non  di-  *jj&55$M  priameximpofitioneaccepc-  ' 

ftrinxcrit, ycl  haftam  auttelum  nullumvi-  funZyijff.de Ugat.t.  t.fi altt,ff  de  vfufruit.ejr 

brarit ,  Inntcenttmin  cap.  continentiam,  extra,  vfu  legat.  Lquod  tonflitutum  "ff.dcmiltt.ttfi&m. 

iecUricis.  Percuf.  Iafin  hic  numero  tertio,  post  tamcn  "f  huiufmodi  pronunriarum ,  cct  i 

Baldum  rjr  Angeium,  ab  tlU  adeUtclts  Purpurat.  tam  modcrationcm ,  vt  fcilicet  a  prsccc- 

mum.t/.  dcntibus,  vcl  lliis ,  qux  fcquuntur,  rcftri- 

aioncm 
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&oncm*impi2X,hdcl.itmI.jr.Jideccrtd,/.  P^WVo  pronuntiata  ex  prxfcnti 

tmtor, p&ragrapb.prtmojf . dep&lt . I. tubemus,  c.  B  Epakl  lcgc  colliguntur :  vnum , quod 

adScnaiufconfidt.VelUian.  Hincnon  dcbcta-  |j  fe&3  J  ad  a&'°nem  f  exftin&am  pcr  r 

licnum  a  rationc  vidcri,  quod  in  hac  noftra  B  QMjZffl  acccptilationcm  m  contra&u 

lcgc  iudcx  iubcatur  confidcrare,  dc  qua  intcrpofitam , no dctur  rcgrcf- 

a  uantitatc  nominatim  tranfaftum  fit ,  ad-  fus,  altcrum  illi  qui  dolo  dcccptus  id  rece- 1 

dita  fignificationc,  circa  alia  adhuc  intc-  rit,dcccrni  a&ioncm  dc  dolo, 

grum  ius  &  pcrfcquutioncm  efle:  quod  ta-  Quod  ad  primam  conclufionem  atti- 

mcn  mccUigimuSjfiexa&isidipfumappa-  hct,ilUexcertiscauffisindinHcuJtatcm  in- 

reat  cidercVidetur. 

x     Namf  fcntentiam  petitioni  atquc  a&is  Primo ,  f  quod  quoties  dolus  cauflam-, 

confcntancam  fcrrc  dcbct,  LftnaLinfra,de^  prxbuerit  contraclui  bonc,  fidci,il!e  nullius  ' 

ftdeicommiff.  hcrcd.  I.  vt fundum ,  f  commun.  ccnfcatur momcnti:  ljeUganter.ff.de  doloma- 

^  diuidund.  fncqna  illa,qua:fa£ti  funt  cxof-  io.  in  prtncif.Lin  caufpt  cognitiene,t7.ff  des 

ficio  implerc  potcft ,  /.  ^.paragraph.  hoc  &u-  tntnor.  in  integrum  reftitut.  I.  j.ff.  fro Jocio ,  dc 

tem  tudiciumj.  dedamn. injicf. glolTa  hic iru  qua quqftione Ioan.Robertus  Aurclianenf 

4  didionc indicii. f  Scd no prohibcbiturpar-  itb.j.antmaduerfcaf.r.  & ipfi rcfpondens mJ 

tcminterrogare  dc  his,qua:  aliquam  am-  ftotatis Cuiacius. 

biguitatcm aut  obfcuritatcm  habcnt,  LvH-  Sccundo.  f  quod  id  locum  non  hal  cat 

cunque,  ff.  de  interrog.  in  iur.  faciend.  eoque  inminoreviginti  quinqucannis,/./.^  4 

textum  noftrum  in  vcrbo  qturet,  pcrtinc-  fra,quiaduerfm  tranjacl.  Quod  ad  primum 
tc  docent  Baldus  hic  numero  tertio,  Roma- 


■ 

Lex«&tone>  ^C.de  trtnf 
action. 

SvMMA&XA. 


obicem  attinct,  cundcm  facilc  fubmoucbi- 
mus,  fi  fequutigloflam  in  Lfi  tnteUm,  infra, 
dereftitut.in  integrum,  LanccU.Dcciumhictm. 
difftcuttat.  Riminaid.  infcundo  notab.  Purfurat. 
nnmero  decimoquarto^lciatumnumcro  fefti- 
mo.  dicamus  illud  intclligendum  ciTe  de 
contra&ibus  bonx  fidci,  qui  pcrfcucrent 
in  cadem<:auiTa.  Nam  f  upcr  ftipulatio-  e 
ncm  nouatat  fint,  tranfaftio  iubfcquens  no 

Adaaitnem  txfiinaamferacctftiUttonemin  cou-    Pofnt  vidcri  cnc  Donac  fidci-  Certum  au- 
traautnterftfitamnondaturrtgrtffm.  *cm  efle  in  contra&ibus  ftri&i  iuris  dolum 

Qui  dolo  dectftm  td  fectrit,  habet  aaiontm  dc    non  impcdire  conrra&us  natiuiratem,  /./ 

a  l   t     ^  .r  d»U,mfra,detnutil.fttfulat.  Pari  rationc  tol 

Dtlm  m  cntraatbm  btnafida  tffum  contr&aum    iccur  f  fcrupulus  fccund0  loco  illat 

irritumcenftituit.  j       »j  r       i  •  £ 

Mkuorv^^^^tem^^cm^  rT.      rc^ondcmus>  ex  tcxtu 

OunontbligatuT.  noftro  folutioncm  dcpromipoiTc.cum  de 

Qu&  ocr fiifuUttonem  ntuata  funt  fr&rogattuam  his  pcrfonis  intclligatur,  qua:  funt  Iegitime, 

btna fidei  ntn  habtnt.  fctatis, 
Jn  qutbmferfonit  ttxtm  nofier inteQigaturi  Obicruandum  autcm  hoc  loco  eft,hanc 

Anexconrraau  tnntmmato  fatifvt dcs ,deferatur  legisnoftraedecifioncm  vidcri  confirmara 

atitodedoh.  fcntcntiamillorum,quiincontractu  inno- 

DolmtrtbmmoductmmuttturraHtetranfatlunem,  min*r*  AriftW.J«  4-r  r 

tn  tranfaaionc&fttltranfaatonem.  rnmato,faao  vtdcs, fh  quisproparte  fua,  y 

Quocafufrafensctnfittutto  tnteitgendafit.  quodconucncrat.  fccent,  duntaxat  adio- 

Tranfigentem  non  rtderi  ad  folutionem  etm  >  quod  Jeni  dc  dol°  aefenmt,  /.  uaturalu ,  jT.  quod fi 

fromiftt.vrgcndumjitfiaduerfarim  tx  farte  fua,  fuiam  ff.de frafcrtft.  verb.  quod  tamen  mul- 

quafromifitintotumimfleat.  tis  modis  impugnarc  conarur  loan.  Cora- 

u  An  boctafa  Itcum  babtataato  dt  dolo  an  vero  fra*  fius  CMtfccU.  Ub.2.  caf.  io.  qucm  lcftor,  fi  hoc 

fcrifturerbui  mtegrum  erit,  confulcre  porent,  fimul  ct- 

ti  RelatafentettaPurBurattqutfutatcumcertadifiw  i~m%~~    i  ,""ul7t 

aLaatonemdcdoltdeZnandsm.       *  »am&ea,qua;cxarauimus  tnLcummoiaM 

13  ConnariaftntentuFHlgofii,  Cj,ni,Alciati,qHidt~        "   .  ,  , 

cernunt  aatonemfr&fcriftu  verbit  fer  condta»*  Vndc  Pro  mclion  cxplicationc  noftri 
nem.  tettus  fcicndum  cft,dolum  tribus  modis 

14  JUtioqutdaatotHtel&iffoiurenonttllatur.nififer    commitri  poflc,  f  vt  ctiam  obicruaruntg 

AquiltanamfiifuUtitntm & atceftiktionem.      Battolus  numj.  Baldanfrincif.Roman.nnm  ». 
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quodca,quarfupfU  iftprima&  fecundarc-    J)  £  TRANSACTIO' 
lponfi<jnc  cxpoficafunc.illudraunusfuffi» 
ccrc  poflinc. 

Porro  quarvlcimoexBaldo  adfcrunrur» 
fi  fca  haud  difficuker  refclli  potcrunc  Ete- 
nim  cxLmcorum  fdeverbjigmf.itemt.quim' 
tm.§.drgeuto  ff.de  uur»  tjr  urgenU  Ugut.  racilc 
intclligimus,  quod  intcrfitvtrumhxcvcr- 
ba  fimplicitt-r  profcran  tur,an  cum  adtccti- 
onc,vcluti  benoritmmobiUum  &  immobiUum, 
hie  cnim  a&iones  non  comprchcndcntur, 
quod  abillis  fcparatx  tcrtium  gcnuscon- 
fttcucrc  vidcancur,</./.-i  Diut  Piet<.$.  inven- 
dittonel.  qusm  Txberouu^.  §.  4-ff  depecutMc 
aucctrffignificicioni  vocisgencralis  ccdeti 
vc  vidcmus  ctiamincognatis  vocibus.vc- 
luti  bonorum  rci  &  pccuniae  &cti,Ug.  s  ff  dt 
verbf1gnf.L49.pecunu.cr  l.  292. cod.  ///.idqs  a- 
pcrtc  t\xmc\td.l.meorum,9t.eod.  dc  qua  rc  A- 
rius  ?mc\\  jnrubrpnmdpMrt.infr.de  bon  mM- 
jj  tcrn.v.s.  Quaedehactdonationcdiximus* 

cadcm  ctiam  ituelligenda  funt  dc  donatio- 
caufla  mortis ,  (1  conuenerit,  vcnulla 

rationc  rcuocetur :  Urtol.btcnum.  tt.  DitLc. 

Co.urr.tn  rubric.de teJhment.pMrt.i.  numer.  >4* 
poft^fretin.  Corneum,  ^lcxandrum,  Ixfonem 
J  4    alm.  Scd  dcUbcrationis  cft, |an  hjcc  do- 

natio  in  totum  irrita  fit ,  an  vero  valear, 

quoad  bona  praefcntia;  vitictutauccm  in 

his ,  qua:  cxpoft  facto  quis  acquircrc  pofiir» 
fectndum  lMncimus,infrs,de  dondt.  Quaia 
J  J  rc,  tomifta  diftinctioncSalyccti  hienume- 

roy.  tjrfeq.  amplcttirnur  fcntcntiam  Baldi 

num  .19.  vbi  ait,  communem  opirttonern  ef- 

fe,quodin  tocuminfirmccur,  idcmqUoq» 

dcfcndunc  Purpurat.  hte  numero  147*  Cur- 

timiuniornumero  61.  Ludou.  Romanusin  t.Jli- 

puUno  hocmodo  concepta6f.  numero  40.  luUm 

CUrssdicf.  §.don*ttoub.  4.fcntent.  quajl.  10. 

num  ro  2.  idquc  argument././>mw<,jF-  Trch- 

tiue  §.itemquxrttur Jf.de aquiuotid,  vbi  inrc- 

bui  infeparabtitbus  vtilc  per  inutile  vitia- 

cu  c.  Adducunc  ptxtctcU/iUhertm  minerem. 

«tfw/./f^iwr.M/r^.mcliusmeoiudiciofa-  iudicii  concentioncrru  deiignac  :  con- 
ltiiinfrMidecodtciit.iiemtgeneroi  wfra  ,  de  croucrfiaycro,cauflamlitis.t  Hxcdcfini-t 
ttre  d*t.cMp.cumfuperextrM,dcrefcript.  quod  tio  igitur  difttnguicccanfatttonema  patto 
tfludduod  volucrint5n6pocuerinc,quam-  infpccic,  quod  ictliccc  id  dc  liccauc  con- 
uis  hxc  cradicio  fuo  fcrupulo  non  carcac,  croucrfia,  quauimorcm  iudicii  eoniunctu 
vcvidcrcltcetapudPontanum.rf.ir.7?^-  habec,fcmpcrinccrponacur>v//.^./.f*»w 
tuhoemedotonceptMtnum^Mmh  quisde-  tMlfifuper.t.  trMnjMCtto.ji.hocttt.  rranfactio- 
fidcrct.isadire pocuericlul.  Clarum/r*.*  ncmnullo  dato  aucrcccnco  non  proccde- 
tenttnt  §  ddnatio>q.  19. &feq.item  ^Andr.  F«-  xc&tttopMjftmtituto ,  illud  auccm  plcrun- 
thin  Hluftr.  tontrouerftMr.  Ub.  #.  que  gracuicum  CitUi.ff.de  trMnfMclioni' 

psrt  2xMp.S7.tum  multisji-  bus ,  auc  concemplacionc  iudicii  non  in- 

terccdat,  iccm  a  tranlactionc  gcncrali.qu* 


N  I  B  V  $.  x 

Titulusquartus. 

ludia  3  cjua  cxhtbent  defimtio- 
nemtranfa&ionis:  f$  qudfttonem> 
quaiu  contraftut  tranf 
a&iojtt. 

SVMMAI  IA. 

Qujdfittranfaaiei 
Qutmtdo  dtfftrata  pacltin  fpttu} 
An  appeUattene  trnnfacltonum  tttam  ttntpnmift 
fum  harbitrMttrtm  ctntintatur. 
Tranfattttntm  tffe  tmtraahm  tnnominotttm ,  ft- 

tundum  Bartolum&multot  interpreteit 
Rationeiquibus  bet fenttntta  conftrmttur. 
CtntrMrta ftitttntia  Cttaftt  &  urgumenta 
Cottuenttonum  quafdam  ad  ailitntm prcftett ,  & 
in  ahui  nomtn  tranftrt ,  quafdam  auttm  nudu 
fMtlttnuntmintttnftrt. 
PmHm  boc  modt  atcepra  imda  mpMRu  tn  /pttitmt 

if  tranfatJtontt. 
tnteSittlutl.i.jf.  dtpigntr.aclitn. 
Ratit  qued  in  tranfaliitnt  ntn  fit  lotut  pnthteH* 
tta. 

tjft  nonnuRoi  ttnttMHmneminator.in  quibutfte* 
mttnttafitlettu. 

Oftgeneralcm  citulum  dc  pa- 
ttiombus  ,  qui  concractus  8C 
pacta  gratuita  in  (pccic  con. 
cinerec,  non  incommode  fub- 
iiutui  aiia  fpccics  eiuidcm  ,  t  cranfactio,  1 
qu;t,auctorc  Cuiacio  in  expofitione  huius 
ticuli.&c  deindc/»  PMrMtitlisMd  C.nihil  aliud 
eft,  quam  conucncio,qua  lis  vel  concroucr- 
fiaperindc,  vc  iudicaco  dirimicur.  Con- 

ucncibgcnerisofrtciofungicur,/^./.jT-«»- 
nentionisff.depacJit.  lis  cunirouerha  macc- 
rix,vcreliqua  eflectum  cxhibcnt,/<^./.jf.^f 
trMnfMct.Lnon  minorem,infia^odem  TiittL  lis, 


f 
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Prdud.  tit.  dc  tranfodt.  $  go 

brancraa6himpcnccomplc£Htur,/.i.^<^  hct,  vc  inprarfcnti  tranfa£tioniscxemp'<3« 
iureiur.Ltranfatt.ff.dcverbftgnif.l.t.tnfr.qutm-  Tranfigcntis  cnimnomcncx  ctymoeu111 
admjeflam.aper.  fignificarc,quiaba&ionetranfcar,  vtante* 

Porro  vcrbum  iudicato  cfFcchira  tranf-  dtdumclt.  Quinto,quod dontra&us nomi7 
a&ionisoftcndir,vtdidumcft,quatationc  haticertosfincshabcant,  vcluti  in  cmrio* 
igitur  fcntcntia  fincm  controueriia?  iudi-    he:vtvcnditor  rem,cmtor  prctium  prar 

•  curix  ponit,  Lprima ff.de /r/W/c.eadem  ra-  ftct: in  locationcvt  condudtorpecuniam 
tionc  etiam  tranfaclio ,  L  non  minorcm  ,  in-    infcrar,  locator  autem  rcm  tradat.quod  in 

$ fr*y  hocttiul.  \  Hinc  non  vidcturimpro-  tranfa&ionc  non  fcructur ,  in  qua  aclor 
bandaeifc  fentcntia  illorum ,  qui  pronun-  quandoque  pccuniam  numcrcr,  quando- 
tiationc  rranfa&ionis  ftatuunt,  ctiam  cctn-  quc  vcro  rccipiat/  2. &LJiJupcr  pioct fftone, 
promtffum  in  arbitratorcm » dc quo  in  Lfi    boc cod.  tituL 

Jocietatcm.§.  at  butot ff.profo:/o,  continc-  Vcrum  loanncs  Corafius  mifie/Jtb.r.  rap. 
ri :  vt  ofiendunttnrubrtc  hoctitul.Alctatmnw  ij.nurt.4.  "fexiftimar,  hanc  rradirioncm ,  a  * 
mer.  6.  Purpurat.num.  24.  infcrendo;  quod  veroquam  maximcalicnamcflc,quod,c'/ 
quemadruodumtraniaclionullo  dato,  vcl  #//,nonftctfub  gcneris  nomine  alreri  co- 
rctento  proccdcrc  non  potcft ,  /.  tranfatho.  tra&ui  couenicntc ,  fcd  tranieat  in  ipcciaie 
jl.hoctttul  ita& compromiiTum.  Etqua  nomcn.CcrtumcnimcfTe.quodconucnti- 
ratione  non  potcfttraniigi  fupcr  re  ccrta  onisnomen  vi  fuacompleciatur,  cum  ali- 
&!indubitau/.//.if/r<«»/i^/.  cadcm  ratio-  as  fpccies,  tum  paclum,  Pa&um  aurem 
neidcm  incompromiiToamplc&cndufit,  tranfaclioncmcomprchcndcrc.  Tantunt 
Alexand.confU.u9.lib.2.dub.i.  num...Sotin.ttb.  igiturabcflc,vttranfaclioin  gcncrisnomi- 
4.  confil.  126.  Purpurat.hicnumero  2$.  qui  plu-  nc  remaneat,  vtnequidcm  ftet  fub  nomi-* 
rcs  alias  vtihtates  huius  confiderationis  hcpa&i.quodtamcnvtconuentionis  fpC- 
pcrfequitur.  cics  confideretur.Pre.tereain  contra&ib  u$ 

4  Moueri  a  nonnullisf  hoceodcmloco  innominarislocUmen^cpomitcnb*,/.///*- 
folct,  intcrquos  contra&us  tranfaclio  rc-  cuniam.^.decondttixauffAat.ca»ff.nopficut.X- 
cenf  eri  dcbcar ,  nominaros  an  innomina-  hud  iuris  effc  in  rranf  aclionc.  /.  quanuu  hot 
tos.  HacindifceptationcBartoL /»/./£(/*  4-  ///*/. deindc  quod  duplcxfit  tranfc&ionis 
pudatfahoctituLnumero 22.  rjr feq.  AngeLuu-  homcn :  Vnum  gencralc,  quodpcneo-* 
mero.  3.  ^flexand.  numcro  S.  lafon  mmer.  S.  mnia  negoria  compleclatur,  dicl.  I.  tranfi 
Ripareffonfi  tooxolum.t.  Afjlitt.  dectfi  toS.  nu-  atfa.ff  de  verbor.  Jigntf.  aliud  aurem ,  quod 
me  2.RoUndxonfil.2f.numcr.7».lib.}.s^Alttat.  pcculiarcnomen  &  dcfinitionem  ptopri- 

5  hicnum.S.  f  eandemcontra£hbusinnomi-  am  habeat,  de  quo  in  hoc  noftro  titulo 
naris  adfcribunt,  quod  non  pariat  a&io-  tracwrerur,  vndc  criam  proptius  cohtra* 
ncm,  nifi  refequuta,//**  apud  atlaj.cum  dhis  cchfcridcbcar.  Necmouerc  nosde- 
proponas  hoctitui.  Sccundo  quod  tranfatti-  bcrc  quod  tranfa&io  aftionem  non  produ- 
onisnomenfitgcneralc,/.  2.ff.de  iureiur.L  cat*  cum  idem  quoque  incontraclu  pi- 
trdnJkciaJf.de vcrbor.fignif.  vndc  qucmad.  gnoratitio  cucmat./eg.firem.  §.omtie  ff.de 
modum  pcrmuratio  intcr  contra&us  no-  pignorat.  atiion.  qucm  tamcn  contractum 
minatos  Tcccnfctur,t.iff.dercr.pcrmutJ  na-  nominatum  efle  conftct,  Itg .  t.  §.  fin.  ff.  di 
turalis  ^frtmoyffjeprajiript.verb.&quodv-  flttf. 

trobtqttenotatur,  itatransactio.  Tcrtio,quod       His  tamcn  argumcnris  Corafii  non  cert- 

ab  ipfa  exfequutionc  videaturnomen for-  fco  tantumdefcredumciTc,  vrapriori fen- 

tiri ,  vcluti  quod  quis  tranfcat  ab  actionc :  tentia  rcccdatur.  £rcnim  cum  /.  iutu  gtn- 

vndc  qucmadraodum  donatio  ob  hanc  ttum.ff.de  pacl.  f  initio  lurisconfulrus  pro-  y 

cauftam  aftioncm  parere  non  folct  antc  pofuiiTct, conuentiones  iuns  gcntium i?uc 

nouam  conftitutioncm  Iuftiniani  Lfiquit  actioncm  parcre ,  autminus.    Qu.»j  au- 

argentum^iafra,  dedonat. Scitohxc  quoctii  tcm  acbonem  produccrcnt  m  fuo  n  >m:- 

rcfcrri  potcft  caufla  dotis,  quzantc  l.cx-  mincnon  frarcivdin  Aivd  gcnus  coi-rra- 

a£doncm,infrxledot.promiffS'  nouell.  Iuflm.  €tus  trsnfirc  aur  cerr^m  cauftam .  vnd  •  a- 

vtfponfalitia  largitas  in  eadem  conditio-  clionis  iurc  proficunt,  habcic:  tarrcno- 

ncrucric  Quarto,quodtranfaclio,  vtar  ftcndit,  pacruminhuiusmodi  conditir  r.d 

guithic  Alctaiui num./j. cam contrattus ps r-  noneffe.  jC''miraqi:c  i!1ucJ  p..cli:mcom-  8 

tem  non  cxprimat ,  ad  quara  adio  pcrti-  picdatur  tiaiaclioncra  vt Jpccicm ,  qucm- 
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tuttlamgejftrit ,  btneficium  ordink  locttm  baben 

nonpotejt. 

Quidebttneatfialii  tutertsprobarepefiint  vnius  de- 
lo  aut  culpaduntaxat,  puptdum  damnum  fen- 

dinul 

Jn  propofita  qutfiione  priustutoremexcutietidum, 
deinde  magtfiratum  ,  mox  tero  tutortm  legitt- 
mum. 

Quid  iurit  fitfialiqui  ex  tuteributgejftrint  tutelam, 

qutdam  auttm  nongejferint. 
In  hac  Controuerjia  geretem  pnmoexcutitndumft- 

cundo  nongcrentemjertio  magtfiratum. 
An  dotteri  dtcenfuetudint  quidatttjianticrtden- 
dumfin 


admodumipfe  Coraiius  rem  digcrit,con- 
fequens  quoque  cft ,  concractum  nomina- 
lumnon  cflc.  Quod  cnim  conuenic  ge- 
nen  vniucrfim  fumco ,  conucnic  cuilibec 
ipiiusfpcciei ,  teg.  z.  §.credttum.  ff.  de  rebut 
crrd.fi ccrtfet.  Lttcmearum.  §.  iateremtumff. 
delegatj.  Nccmoucc  argumencum  pigno- 
risaCorafio  allacu.  cum  mulciplici  diftin- 
9  ctioneilludrefcllipoflict  P"mo  quod/./. 
§.ji».ff:dep*t~t.  nonloquacur  dc  pignoratitia 
a&ione.fed  dc  pignorc,id  c(t,de  ca  aetione. 
qux  racionchypochccae  vcl  pignoris  crcdi- 
toricompccic,/^/^.§.//^/>^»<'r.^'W/. 
tit.$.itemSeruia,tnfltt.de  4#/<w.dcinde,quod  UHmjUi 

pignoraciciaaftioduncaxacvccum  cffcccu    «  QuialterimeUmgtrtndammandauit,beneficim 

excrceripoflicfolucionem  pccunizcrcdi- 

txrcquirac  Vndeeciam  traditum  cft,infti- 

tucntcm  pignoraciciam  actioncm  audien- 

dumcfle,fiiaJcemin  iudicio  pccuniamdc- 

bicam  orfcrac^w/  rem  alienam.§. fin.ff.de f>i- 

gttor.acTion.  Poflec  &  ccrcio  rcfponderi.quc- 

admodum  vna  hirundo  ver  no  taciac,  fic  cx 

co,quod  pignoraciciaadio  nonafcacucan- 

tcquam  pccunia  credita  explicccuc  Pari 

ratione  dc  fufcepca:  defcnfionis  loco  non 
*  o  pcllct  nos  tclumf  fccundo  loco  excuflum. 

Etcnim  inttanfactionc  proptcrca  non  eft 

locus  pceniccncix ,  quod  fauor  licium  fini- 

cndarura  id  conciliccvt  apcrte  tcftacur  Iu- 

risconfultus  Ifratris ,  l.qH4muuihoctttuLacce- 

dttL}.ff.decondit.caujf.dat.caujf.nottfquut.^tx- 

dc  colligimus,  hoc  in  tranfadione  fpccialc 

cflc.qux  confidcratio  coarguiccranfa&io- 

nem  concraccuminnominacumcflc.  cum 

fccundum  rcccptam  apud  omncs  inter- 

pretcscnuntiationem,  cxccpcio  dc  rcgu- 

la  fit  opoticircap.i.&tbid.g/offa,  Panormit.& 

aUi,Dcatuinl.i.ff.dereg.iur.  Accedicquod c 
11  conciarioaniraaducrcimus,  f  cflcconcra- 

£cus  nominatos ,  in  quibus  pcculiari  iurc 

rccepcura  cft ,  vc  pceniccre  liccac,  vt  vidcrc 

cft  in  contra&u  mandati , Lintercaujfu.infr, 

mand.it i.l.  mandatumjnfr.  mandati.  in  actio- 

nc  pro  foaoj ftconucnerit.ff.frofouo. 

Lex  frima  ,  C.  de  tranf 
atlton. 
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Varia  ijfebenefitia  tutorum  &  curatomm. 

An  tranfaclto  cumthio  cxtutoributfaaa,txciudai 

bencjimm  ordinit) 
DiftintUo  glojf*  &  Bartoli  ad  certam 

nuocata. 

Si  tutoret  omncsadmintfirautritttaut 


ordinit  implerare  non  potefi. 
1 1    Idem  precedtt  in  hit,quaab  admmfirxnttgtfia  non 
funt,qttt  tamen  reniuntla  atque  connexa  trant  1/- 
iitquaabeodem  gtrebantur. 
i)    Stcundum  bcnefaum  quod  tumibus  propefitum 
fit  tfft  remtdtum  diuifionu. 

1 4  Hoc  beneficium  lecum  non  babcrc  ,  fialn  felutndo 
nonfint. 

15  An  becbeneficium  locumbabeatfi  tutoruratme 
doli  conuenianturi 

;tf    toiftin&io  quorundam ,  an  dolut  in  omttttndo  a» 

vere  mcentmittendoconfifiat. 
17    Quamuu  txceptio  rtgulariterrtgulam  confirmtt, 
nen  tamtn  iJUmvtm  babet,vt  tafutalibtjfrecia- 
liter  comprebtnfoscorrigat. 
/8    I»  maleficiit  finguli  panat  fuat  prtfiare  dt- 
bent. 

Centumactam  pnprit  dtliclum  aut  walefitim 
noneffe. 

Ttrttum  remedium ,  quo  tutoribat  fubuenitur,  eft 

cefitonit  admmtculum. 
Rationtm  generakm  dt  omnibus  btneficiitfailjm 
fubfidium  ttfiionu  nen  txdudtre. 
Gtfitonu  belteficmm  ttiam  in  tpfa  cxfctutione  im- 
plorartpojfe. 

Qut  tx  dolecemmuni  cenueniunturadbocbcncfi- 
ciumadfftrarenon  pojfunt. 
Qtu  diila  funt  dt  cefitcnt,  eadem  etiam  lecum 
babcreinvtUia8iont,quain  fubfidtum  indulgc- 
riftlet. 

Lxcuffa  caujfa,  quarc fi  vmu  ex  fideiujferibus  totam 
quantitattm  in  folidum  feluerit,nen  babcat  batc- 
ficiumvtihtaSunu. 
xG    Tret  rationtsaglefia  cenfiderata. 
Xj    Quarta  tatio  tradita  a  Bartolo. 
a   Stntntia  mdoru  primam  &  ttrtiam folumntnt 
ghjft  ampleStentu,  quod  fideiuffortt  habtanta- 
Utenem  mandati:  ittmquod  ftdmfiiofuvolun- 
tarta^ltudautcm  tn  tuttla  obtineat. 
19    Explitataprafens  cenftitutio  quare  patlio  vel  traf- 
ahio  cum  quibufdam  tuteribut  vtl  atratorib* 
faSta  ceterit  non  prefit. 
)»  Hationesdubitandi. 
£i    Hatuntt  dtctdendi. 

31    Ptr  acctptUationem  owntw  tbligatmtm funditm 
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5 j  Quamit aeceptilatit  cum  tm  ex tuttribm  interpofita      Declaranc  camcn  c  i d c m  Paulus  Caftren- 

cettruprofiti  fis  hic  r.um  3.  Purpurgt.nunt.j4. "f  quod  fi  alii  ^ 

34  StLutitabvnttutorumfaSaetiamaliu  fuffraga-  tucorcs  probarcpoflincvnius  doloauccui- 

.  rr'       *         .         ,  .  paduncaxac  pupillum  damnum  fenfifle, 

?r  Pnfentem  conftttuttoncm  locum  non  habere  cum  4-  r  n  .    .       r  *  ,. 

'      /iir  tutoribm  vnum  ex  benefictn  fupra  defignot»  poftulacioncmcorum,vchic  priuscxcuCia, 

compttit.  tur,Ac\mittcndAm^gument.Lvndequdritur, 

$6  Sicum  iiotranfaEtum fit  qui  ob  remgeftam  prtmt  ff.ctmmodati.tk  qxixdcc&dcmrcfcripCimus, 

txcuttendtu erot,  rehqui  tutorts conuenirt  non pt-  infra,ficertumfetatur,  l.fi  non fmguli ,  quod  8C 

terunt.  ipfum  probancquoquc  FulgoC»*w.  2.  qui 

j7  Qutd  tbtmeatfi  tuttrcum  qut  tronfaSum eR  ntn  ftacu jt  fufficcre,  quod  culpa  vnius  prarpon- 

foluendofiti  dcrcc.  ^yfretin.  mmtro  fecundo  tjr  tertio,  verf. 

qui  cciam  dcillo  loquuncur,  quiprincipah- 

4#  KouaexpofititauSoruad  verum  inteBeSum  nofir4  tcr  culpam  concraxir.  Ncc  dilcinguimus 

legisperttnens.  vcrum  fincdiuifionc,an  cx  diuifionc  cuco- 

41  Dubtt4ndic4uff4inb4clegefecundum4uStremqu4  rum &  curacorum, fmc  camcn  auftoricacc 

prxcoris  a^miniftracio  fufcepca  ftt,dicl.l,2. 

4%  Decidendi  rntto  dtlemmdtetxpcdttd.  infra,  de  cliuidend.  tutel.  tjr  aroum.  /.  debitorum 

45  QuadepaStinprafenttcenftitutitntdiSafuntjtd-  firenj.mm.2. dcquaampliacionc  addubicac 

*m  r  rwm  <fe  tranfalYtone  tnteUtgenda  efe.  Purpurac.  »«iw.  36.  &  fane  cx  mcnce  Cornci 

4*  Separatafejfcqutfhonesyanquis  nukaratione  expe-  num. 4.  &  aliorum  doctorum.  CCiam  ipfiu» 

rin pofitt,an  veroagendo pertxceptionem  repelli  Caftrcnfis  diccndum  cft,modcrarioncnu, 

1uut'  de  qua  fupra  mcncioncm  fcciraus,  locum 

haberc,  quod  cciam  confirmac  Iafon  hicnu- 

Ro  cuidenciori  cnuclcationc  mero  7.+  Sed  obfcruandum  cft,hxc  cum  dc  • 

marcrix(acisincricarx,fingu-  mum  locum  habercquando  rucorcs  om- 

la  bcncficia  j*  cucorum  &  cu-  ncs  ciufdcm  func  ordmis;  aliud  aucc  m  fi  di- 

_  .    .  .  racorum,&quidiniisiurisfic,  uerfifmc.  Namficucordarusmaleinadmi- 

fcparacim  cxcucicmus.  Ec  primo  inucfti-  niftrandarucclavcrfarusfic,illeprius  cxcu- 

*gabimus,tquidobcincacinbcncficioordi-  ciecur,  f&  deinde  magiftrarus.moxcucor  7 

dinis:quain  rcBarcolus  crcs  cafus.gloflave-  \cgkim\is,l.Lueius,2.  §.  cum  in  tefiamentcff. 

ro  in  hdcl.ejrinl.i.§.numtrdcfemusff.detuteU  de  ddminiflrdtJutor.  ita  Bartol.  hic  num.  4.  Ca~ 

Crrat. difl.  quinque conliderac :  parricio  ca-  Jlrenf.num.3.  Atcxand.ttumj.  Ccrn.num.4Jul- 

5  mcninidcmrccidcrcvidccuc.tquod  Bar-  gofnum.2. t^fretin.num.2.ejr i.  quamuis  Ro- 

colus  nonnunquam  duos  coniungac  Pri-  manus  htc  num.  iS.pofi  Salycetum  diflenciac, 

4  mus  igicur  (ic,  t  quando  cuttores  omnes  ad-  argumenjjutores,  §.  in  eum,ff.  deadminifirdt. 

minucrarunc.  Sccundus,quandonullusad-  tutor.  Vlcimus  cafuscft.cumquidam  t  cx  8 

miniftrauic:  his  cafibus,  quem  ad  ordmis  cucoribus  geflcrinc  cucclam,  quidam  au- 

rcmedium  fruftra  confugcrc  docenc  glof-  cem  non  gcflcrinr.  Hoc  cafu  concludit 

fa  in  dic7.  §.  nuttc  trdclemtts,  Bartolus  numert  glofla  in  ditt.  §.  ntmc  traffemus,  tjr  posJ  giofl 

primo,  Calhenfts  numero  fecundo  ejr  tertio ,  Ro-  fam  Bartot.  hic  num.4.  Balcins  circafinem,  \^fn- 

manua  mmerodecimofipttmo,  Trancifc.  Aretin.  gelus  num.  t.  Alexandcrnum.f.CaJlrenf.  num.t. 

numerofecundo,  Corneutnumeroquarto,  P/trpu-  Roman  num.17.  Aretin.num.  2.  Fu/gof.nume.2. 

ratuemmero  vigefimo,q\ii  hanc  fcnccnciam_,  lafon  numj.  Cornjtum.4.  Salycet.num.4.  com- 
communcmdiciM/giMw/»/.  Li.  infia,  dcdi-  pcccrc  cxceprionem  ordinis,  vc  primogc- 
uidjuteL  rensexcuriacur,tfccundonongcrcns,ccr-  9 

Ncquc  ad  rcm  pertincc,  an  dolo ,  aa>  cio  magiftracus ,  allcgant  1. 1.  §.  nunc  traffe- 
culpa  inadminiftracionc  quiddamni  con-  musff.  de  tutcl.rat.diflrahen.  Hanc  fcncen- 
cradum  fic,  quod  obligacio,  qux  indc  na-  ciam  communi  calculo  confirmacam  cra- 
fcirur  qucm  in  folidum obftringcre  foleat,    dic  Purpuracus  hic  nume.  41.  Sed  fanc  fi  c- 

Lfi  vt  certa,§.finaLff.commod.l.Jiduo,Jf.dcpo-  undcm  rcxcum  bcnc  cxcuciamus  oriccur 

Jit.  Cafirenf.hic  numerofecundo,  Vurfuratusm-  non  cxigua difliculcas circa  pcrfonam ma- 

mero  trigefimo tertio,  oftendcns  hanc Barcoli  giftracus.   Conftac  cnim  cx  §.  ifaue  adeon 

fnentcmcflc.  eadem  Uge,  ica  dcmum  concucorcm,  qui 

Kk  4 
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nongcflit,  antca  conucnicndum,  fi  illi  cul-  hum.6.  Baldus  num.  s.  vbi  ait ,  Hugolini  opi- 
pa  adfcribi  poflit,  quod  tutclam  admini-  nioncm communitcrapprobari.  Ang.num. 
llrantcm  fufpcctum  non  poftulauerit,  vel  t.Cornjtum.^.verfcircaJecundum.Fuigofjtum. 

non  cxcgcrit  cautioncm ,  rem  pupillo  fal-  »,ctrcafin.  Ludouic.Roman.num.  21.  vbiparitcr 
uam  fore, quod  & ipfum  confirmarc  vidc-    profitcturhanc fentctiam  communcm  cf 

tur  i.trettutores,  verfte.nonfolumff.deadmini-  ic:argum.i.fipiuresff.deadminsfirat.tutor.  Scd 
ftr.tuutor. item  U.§.  magtJlratusSenatus, ff.de    cum adueriari  vickatur dcfinitio noftri tcx- 

magifi. conuen.  Vndc intclligirrtus, quod ex-  tus,  Odofred.num.7. Decius num.j.  Caftrenf.hU 

tra  hos  cafus  antca  periclitcntur  fidciuflb-  num.j.  Salycet.num.$. x^dUxand.  mim.4.  Alcitt. 

rcs,  itcm  magiftratus ,  qui  talcm  tutorenu  ttum.  14.  Albersc.  hic  num.  t.poH  Oldrad. Ufi* 

dcdcrint.  Scd  occurrit  krctinus  confiUovi-  num.p  .& /*.vbiprohacopinioncrefcrtCy- 

geftmo  nono,  diligcntcr  &:  maturc  in  tcrtio  num,  Rayncr.  &  Baldum,  Raphacl.Cuma- 

dubio  has  Icgcs  dc  magiftratibus  conuc-  num& Albcric. /»/./» magij?ratu,7.argum. 

nicndis  loqucntcs  vfu  rcceptas  non  effc,  cius  tc^tus, ff.de  magtftrat.contten.  didinc\io- 

vcl  faltem  in  dcfuctudincm  abiiffc  dicit.  nc  j*hanc  quxftionem  in  tuto  collocan-if 

Nos  autcm,  vtrum  do&ori  dc  confuctudi^  dam putant.vtfiquidcm dolus committcr* 

10  nc  f  quid  affirmanti  fidcs  acccfrnmodan-  tium  arguatur,  ad  hoc  bencficium  adfpi- 
da  fit,  alibi  copiofc  cxplicauimus,  fcilicct  rarenequcant;diuerfamcauffam  cffc  cius, 
in  noftro  tra&atu  de prafinpt.  part.j.  cap.  3.  qui  in  omittendo  hoc  fcccrit ,  &  hanc  fcr.- 
quo  lc&orcm  breuitatis  caufla  rciicimus.  tcntiamPurpurat.»»«.  S7-  ccmmunem  cf- 

11  Quod  fi  quis  tutclam  non  gcffcrit,  ■j*  fed  fe  profitetur ,  quamuis  ipfc  nurhcro  fquent. 
contutoti  pattcs  mandauerit,  hic  benefi-  diifentiat.  Innitituraurcmdecifioni /./.jf. 
cium  ordinis  implorari  non  poteft,  ita  Bar-  nunctraftcmus.ff  de  tuteL  &  rattocin.  difrah. 
toLcafircnf.Purpurat.UcisaBegatis,  L  trestutorest  vbi  cum  dc  tribus  bcneficiis  lurifconfulrus 
ff.de adminijlrat.crpcrie.tutor.  Imo  quod  ma-  locutus  effct,  diuifionis ,  ceflionis ,  &  vtilis 

ligiscft,tidemobtinctinhis,qui  ab  adrai-  a£tionis,tandcmdolovetfatisdenegat  duo 

niftrante  gcfta  non  funt,  fcd  tamcn  con-  vltimabcnefiaa.  Vndecum  cxccptiocon- 

iun£taatqucconncxaeranrhis,qua:  abco-  firmct  rcguhm}i.quafitum,§.dentque,ff.s!c^ 

dcm  trzc\3Ltzfuctunt,drgumen.Ltutorem  qui  infirucl.  ejr  injlrum.  legat.  idcm  quoquc  in_» 

tutelamgerit, ff.de adminifirat. ejrperic.tuior. ey  prafcnti  cafu  cucnire,  j"  fed  non  animad-'7 

curat.  phinc  fi  feparatam  rationcm  habue-  uertit  Purpuratus  cxceptionis  illam  virrL. 

rint,  aliud  ptobandum  erit ,  cum  commu-  non  cffe.vt  cafus  alibi  difertc  comprchcn- 

nis  ncghgentia  communi  pcriculo  farciri  fostollaratqucfubmouear.vt  apparetcx$. 

dcbczt,dicJ.Ltrestutorcs,vctfitneo,(jrdic7.t.tu-  in  bonafdei.  I»f itut.dcaci;on.  fi&zcolhiionc 

torem  quitutelamff.de admintjir.  (jrpcric.  tutor.  cum  /  fin.  Cod.  de  compenfat.  circa  fin.  &  lane 

t.  i.infin. infta,fi  tut.  nmgefferit.  ita  Bartol.  hic  dcplorara  ipilus  rcfponfio  vidctur,  qcod  /. 

num.4.Roman.  numcro dectmo ocJauo, Purpurat.  in  magifiratu, ff.de  magtjlrat. tonuen. dc  mcro 

num.si.^Alctat.num.  i;.Saljcet.num.$.Corne.  iurc  obtineat,quafiarc]uitas  in  eoverfetur, 

num.4.  Recipit  tamcn  h.rc  dcfinitio  non-  vt  pcr  dolum  &  fraudem  graffantibus  tu- 

nullasdcclarationes,dcquibus/'»g^»  ind.  toribus  perinde  vt  aitis  fubueniendum  iic, 

§ . nunc  tracJemus,  in  verb.accipiendum,  Cynus  ita,  vt  pupillus  contra  i fin.ff.de curat.furttf. 

hic  num.i  BartoLAlberic.&altt  indicJ.  JJ\  nuno  inplurcs diftringatur. 
tracJemus.  Moucr  pntcrea  illa  confidcratio,quod 

15     Sccundumbcneficium,quotutores"f  V-  grauius  dclictum  fit,  quod  committcndo, 

tuntur,cft,i>/  fuprainfinuauimus,tcmcdium  quam  quod  pcr  contumaciam  quid  faccre 

diui6onis,vt Lt.ff.nunc  traclemusff.de  tutel.  ncgligcntis contrahitur,/.yf moraff.fclut.ma- 

ejrratiocinMftrahend.  I.  sJnfrJediuidendtutet.  trimon.vbigtojfa,  ^AUxanderejraltt ,  BaUm  i» 

!4Scdf  tum  demum  compctitvclitacxaudi-  l.argentarim,§.  eum  attttm ff.de edtr.d.  argum. 

endum  cft,fi alii foluedo  fint :  cuius  rei  pro-  dicJ.  textwin  t.t.  ff.de  tttttl. cjr  r.iiocin.  dtf.rah. 

barioincumbitcontutoribus,4r£./^</»£//f-  §.pianetidco  non  cffc audicndos  turorcs, 

turff.de fideiuff.  quod  maleficiorum  nulla  fit  focictas,quod- 

ij    Hxcregulaaquibufdaitadilatatur,f  vt  qucf  in  maleficiis  (inguli  pcenasfuasprx-»^ 

etiacn  locum  habcat , fi  tutorcs  rationc  doli  ftat c  dcbeant, /. vulgat u.ff.  defurt  1. 1.  tnfra, 

conueniantut:idcmq;vidcturfentircgloff  decond.furt.  contumaciam  +  autcm  pro-'^ 

hic  in vtrbjertio & aperte.  Cynusnum.4.Barto.  pric deli&ura  non  effe, L2  ff.de  in  ttttm  A- 

rand. 


Digitized  by  Google 


Tit.dctranfad.Ij.  399 

rtmd.  Nonaliena  dcindc  cftdifpofitio/./?«f  pulus f  quid  cauflx  fit.quod  fi  vnus  ex  con- 1  f 
duobusitt.ff.detuteL&rat.dtfirahen. vbi difte-  ridciuflbnbus totum,  quod debebatur , fol- 
rentia  conftituitur, an  qnid  perccperit.aiu  uerir, ijtff.dcfoiut.  Lvt *lterjnfr*,todcm  tttu. 
minus.  Porro  illud  hxlitationem  non  ha-  nullam  contra  collcgas  actionem  vtilenu 
bct,  quod  fi  omifcrit  cxceptionetn  diuiiio-  habcat,  quam  tamcn  tutoribus  dcfcrri  an- 
nis>  truftra  illum  fibi  promittcrc  fiue  ccflio-  tca oftendimus,  Glofla.  hic  tres  rationcs  di- 
nis  auxihum,fiucvtilisactionis,  dJ.fipimret,  ucrfitatis  adducit.  f  Vnam,  quod  fidciut 
ffdesdmmtjlr.crfcrtc.tut. &cur.  for  habcat  actionemmadati,  /  quidcbuorcmt 

to      Tcrtium  fubfidium.quotandemtcon-  //./^y?i««^cumtutorcsnullumtalcfub- 
uolare  contutorespofl*unt,cftccluoni*ad-  fidium  habcant.  Secunda  ratio  eft  fccun- 
m\n'\cu\\im,dicJ.Lt.§.nmnctractemm,Verf&'  dum  gloflam ,  quod  fideiufibres  conueni- 
JifirtCjff.de  tutel. cr ratiocin. dtjlrahen. l.jiflm-   antur actionc ftricti  iuris ,  tutorcs  aurcm  a- 
rcf.ff.de  admintfirat.  crfertcmt.tmt. &  turator.   ctionc  bonx fidci  vtapparctr* § .tclior.um. 
gbjja  magna  hic.  Bartoi.  num.^.Caftrerfuum.i.    Ii>jtitut.  de  allton,  fcd  hanc  lolutioncm  tm- 
v^iretin. num.  2.  Koman.  num.it. Ujon  num.7.   pugnatBartolus*quod  .tctio mandatt  c  tiam 
Corncwnum.4s^Alctal.num.i6.Purfurat.num.    lic  bonx  hdei.cum  tamcn  in  mandatons 
4$.  vbi  fubnc£tit  hoc  vlque  adco  proccdc-    pcrfona  dcfinitio  lcgis  vt  jtdciufforts.jf.  dc_j 
re,  vt  (i  gcncraiis  renuntiatio  intcrpoiira  fideiuff  locum  vindicct.  Tertiaiblurioglof- 
ti  fitomniumbencficiorum,ttamenhoc  re-   lxcft,quod  tutorcshocofficiumfufcipianc 
mcdium  adhuc  cxcrccn  pollit  fecundurru    ex  neceflirate,  non  idcm  autcm  obtincaC 
rraditioncm  Ba  coli  tn  Iji  dtutja ,  tnfrajoc*'.    in  caufla  fidciuflbrix.   Iure  autcm  noftro 
dc  quarecofioje Hipfol.dc Mafti.inrcpct.ruLn.    ita  comparatum  (it  caulTa  ipfius,  qui  cx 
dc  fidctuji.num  20  corf/.o nomgcfimo.Komavm    ncccflitate,  quam  fponte  ahquid  aggrc- 
conjiLo492-  vbi  idcm  admittit,  ctiam  iurif    ditur.  lfifiieimffores,§.fineceffaridff.qutJatifl 
iurandt  religio  inrcrccflcrit.    Nec  dtftin-   dar.cog*n.  Scd  &  hanc  conciliationem  im- 
guimus  quotcmpore  hxc  cxccpuoalicixc-   pugnat  Bartolus,quod  duo  reipromittch- 
t2-  tur.eumctiam  inipta  cNiequurionc  \  <  p-   di  vtilcmactionemhabeant,cum  ramcru 
ponipoflit,/.-f/r»T/«/,  § ft-tal.ff.de  tmtcLdr  ra-   voluntaiiaillorumobligatiofit,/.  t.infra>de 
tforiit.  dtftrabcn.  lafin  tn  l.fpra ,  dc  tur.  &  fi£f.  duob.nisjhf. 

igner.  Cxtcrum  refpondcri  poflet,quod  licce 

Excludimus  tamch  ab  hoc  bcnchVio   hoc,  fi  initium  obligationts  (pe&emus, 
1}  cum.tquicxdolocommuni  conu.niatur,    quod  tamen  maior  ncccflitas  in  duobus 
dttt.§ \nunetr*tienms, ff.de  tuttl.crrat.dtfirah.   reis  confidcrcrur,  cum  obhgatione  femel 
Crdtci.Lfiplures  ff.de  aJmiMjirat.tutor.\b\tc-  conftttuta,  nuilum  bencfictum  diuifionis 
fcrr  omncsin  hocconcordare,quod  fi  cx   vt  fidetuflbrcs  habuerint  quoad  promul. 
communi  dolo  vel  propru  culpa  conue    gata cft  authentic.  hoc  ita,  fiuc  nouella ,  vn- 
niatur,  non  habeat  locum  benencium  c c ! -    de  deprompta  eft :  tnfra,  de  duobtts,  rcis pro- 
lionis.  Cynus  nmm.z.Odofred.num.7.  Baldus  mtit.  f  Quarta  ratio  cft,quam  rcddit  iptc  17 
num  f.  Cajhtnfinnm.3.  Com.  num.  4.  vtrj.  circa   Bartolus  num.1t.Bald.num.11.  ejrquamfcqumn- 
teruum.  Satycet.  num.f.  \^4rttin.  num.2.  Lndou.   tur  v^AngeLnmm.2.  vii  attegat  gloffamin  1.  exfit. 
Eomsn.num.ii.  Fuigofnum^.i^diexaKd.  num.    £}9, ff.dt  negot.gefi.  SalycitJ.um  i  Ciftrerf.num^ 
4.  Ratioeft,  quam  tcxtus  diferte  complc-  $.Cjnmr.um.}>Comcwnum.4.vcrfuu.incc.dtm 
&ttur  m  Li  ff.de tutel.cr  ratmin.dtjlrahcn. §.  gJo'JaJifonmmerofcx;9,^llciatushitnum.t7, 
flane  auod  proprii  detitti  quis  pftrnam fubiert\    Vurpurat. Humcro  (2.  quod  (cilicct  fideiuflbr 
Purpurat.  nume.  70.  Ncc  diftinguimus  hoc   foluendo  id  agit,  vt  principalcm  li^cret. 
cafiijvtrumdolus  incommirtcndo,an  iru    Mcrito  itaque  aductfus  fidciuflbrcs  nort 
promittendoconfiftatj^././^/ww»/-'/^   e^pcritur.qui  pcr  confequentiam  tantunu 
14 adminfirat.tutor.  (jrcurat.-f  Quxdifta  funt   libcrantur:at  tutorhic  principalireragerc 
dc  cciTionc,  cadcm  ctiam  locum  habe-  vidcrur,vtcontutorcmliberet.Etfiquisvr- 
re  vidcntur  in  vtih  adionc,  qux  ih  fubli-    gcat.quod  idvidcatur  agcrc,  vtpropriam 
dium  mdulg  ri  folcr,//./.$. nunc  tractemus^    obligarioncm  exftinguat> rcfpodet  Alciar. 
ff.de tutrt.cr  rat.diftr.ita  Bariol. hicnum.  10.  Cd-    quod illud  non  proccdat  refpccxu eius  (ura- 
Jirenf.num 3  Cmt.num. 4 . vc p trcx q njrtum  Le-    mx,qux a  contutore  aclione  vtili  peti  pof^ 
ptfi  ium.  AUtat.num.16.  Parfur  num.76.  lit:in  ea  cnim  cotutorcm  principale  vidcri. 

His  ita  cxpofitis  cximcdus  vidcrur  fcru-   Cxtcrum  cum  hxc  cadcm  ad  perfonam 
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l|  f  fidciuflbris  transfcrri  poflint,  malim  tcr-  pfum  fcquitur  hic  Decius  numert  ncno,  A- 

tiam  8tprimam rationcmgloflTc. complecti,  lcxand.numero octauo ,  & ab  cadcm  fenten- 

circacuiusimpugnationcmfcBartoluspo-  ria  non  vidctur  efle  alicnus  CaftrenC  rtum. 

nusdcfatigarcquam  quidquam  cum  rru-  f.dumdiftinguit  anexliberalitatcacccpti- 

&u  in  medium  adfcrre  videtur.  £t  fanc  pu-  latio  intcr ponatur ,  an  cx  alia  caufla,  vt  hic 

tarim  tutiflimum  cflc,  fi  quis  has  rationcs  rcftrictio  locum  habcat:  ibi  vero  tota  obli- 

coniungat.  Collatx  cnim  in  vnum  vires  gatio  exftincta  intclligarur,  Fulgofius  ta- 

impctrarc  folent ,  L Fulctnius,  jf. r.  ff.de  bon.  sncn  numero quintt,  polt  Cynum cxiftimat, 

ault.  iudic.pojf.Lprattr,  §.  docereyjfdevibtntr.  non  poflc  pcrfonalcm  acccptilationem  in- 

rapt.  quod  tingula  feparatim  confcqui  nc-  tcrponi,  quam  dtfceptationcm  in  medio 

queant.  relinquimus. 

Ha?citaqucdcquaruorbcncficiis,quae  Porroglonfamagna,Alexand.»*«r<r*j'. 

in  rem  tutorum  propofita  funt,  dixiflc  fuf-  Dccius  num.4.  Fulgof  numj.  Purpurat.  nu~ 

19  feccrit,f  confcqucns  cft,vt  hanc  ipfam  do-  mert  104.  Mcizt.num.20.  &  alii  doctores  ge- 

grinam  ad  cafum  lcgis  noftrx  rcctc  appli-  nerahter  huius  noftrx  legis  difpofitioncm 

ccmus,fcilicet,quod  padtio  vcl  trania&io  circumfcribunt  tranfactionc,  quoad  mc- 

cumq^ibufdam  tutoribus  vel  curatonbus  ram  rcmiflioncm  continct.  Nam  fi  quid 

facta,ceterisnonprofit.  Et  primuminda-  folutumfcft,idcetcris  tutoribus  funraga-j4 

jo  gandacft  ratio  fdubitandi,  quae  pctcnda  bit\xt,Lfi ex duobus, ff.de  tutel.  ejr  rat.diftrah. 

vidctur  a  natura  huius'  actionis ,  quod  o-  cum  tranfa&io  nullo  dato  aut  retento,  /. 

mnes  tutorcs  in  fblidum  obligati  fint.  V  n-  3S.  hoc  titul  procederc  nequcat.  Scd  vt  rc- 

dcquemadmodum  induobus  rcis  folutio,  ctcpondcraruntFulgoC&  Dccius,  id  ma- 

conuentio,acccptilatio  vnicxduobus  reis  gis  proccdit  iurc  folutionis  quam  traofa- 

dcbcndi  facra,  rcliquorum  obligarioncm..  ctionis,vtapparet  cxlcgcallegata. 
quoque  pcrimcrcvidetur,/ly?r«ff,jf.  de  no-        Secundo  Arctin.  Purpurat.*»». 

Mf.ita  quoquediccndumvidebatur,  fi  pcr  104.  K\cizt.nume.tp.  pronuntiant,  prarfcn- 

tranfactionem  quis  liberatus  eft.  Ratio  au-  tcm  f  conftitutionem  locum  non  habere,  3  f 

31  tcmtdccidcndi  eft,  quodpa&a  cum  vno  cum  aliis rutoribus vnum  ex  beneficiis,de 

intcrpofita,alii,ctiamfiin(olidum  obliga-  quibusfupramentioncmfccimus,opitula-  . 

rifint,  ncc  prolint.ncc  noccant>i 'fivnus^/.  tur.  Et  quamuis  Francifc. Arctin.  hanc  tra- 

ff.de pacJ.  Nec  mutant  ca,  qux  de  nouatio-  ditionem  impugnare conetur,  ramcp  faci- 

ne  & acccptilationc dicta  funt.  Etenim  re-  le  conciliari  poflet,  fi  poncremus  illos  & a- 

3 1  media  dc  quibus  f  mcntionem  fccimus,  lios  non  contcnderc  intcrpofitam  tranfa- 

obligationem,  quae  fuit,  funditus  tollunt  tlionem  oeteris  prodcflc,  fcd  contutores 

atquc  perimunt, §.  t.  &  $fin.  Infiitut.  auibm  fc  pofle  dcfcndcre,  exccptionc  ordinis  di- 

modis tollit.obligat.  l.fi ex plurtbmfflde  scceptiL  uiuonis.  ccflionis  non  factz  in  cafibus,  iiL* 

/./. $.  nunc  de  effeclu, ff.de  libcr.leg.  Quod  Cz-  quibus  huiufmodi  rcmedia  locum  habcrc 

nc  dc  pa&o  aut  tranfactionc  dici  non  po-  oftendimus.  Hinc  infcrri  potcft ,  quod  fi 

teft,quxexccptionisopcnosduntaxatmu-  cum  illo  tranfactum  fucrit,  f  qui  ob  remjf 

nianr, Lfiueapud  acla,  rjr  L  cum  proponat,  <^4L  gcftani  primo  excuticndus  crat,  rcliquos 

ciatushic  num.it.  Prxtcrcaanimaduertcn-  tutores  conucniri  non  pofle,  quod  tranf- 

dum  cft  cx  fcntcntia  Purpurati  numero  mr.  a&io  cedat  loco  (blutionis, Lpupilim,f.  dt~> 

poft  Comcntcm  confU.24.  Fulgof.  confil.i}$.  adminiftrat.  ejrpertcul.tutor.  Scd  dclibcrario- 

etiam  acccptilationcm  intcrpofitam  non^  nis  cft.  an  idcm  obtineat,  fi  tutor ,  cum  quo 

,jprodcflccctcris,tfinoneoanimointerccf-  rranfa&um  cft,  t      non  folucndo.  Erj8 

ferir,vt  totam  obligationcm  fubmouerer,  quamuis  vidcatur  dicendum  efle  idcm  & 

fed  vt  vnam  dunraxat  perfonam  cximcret  hoc  cafu  probandum  argument.  L  vir  ab  eo, 

refpectu  ccrtas  cauflx,  idemque  defcndic  jf.  de  iur.  dot.  ^Altxander  numero  quinttt  De- 

Alciarus  hicnumertvtgefimoJec*ndt,<\ui  ad-  cius  numero  fexto ,  Cynus  numero Jeptimt,  Dt- 

dit  m  dubio  totam  obligationcm  pcrem-  nellutnumerofextt,  tamen  non  difplicet  mi- 

tam  vidcri.  Scd  Bartolus  numero  dutdtcimt  hi  f  confideratio  Purpurari,  id  pcndcrea  p 

conftituit  idverum  cflc.fi  nulla  tran(a£rio  voluntatc  tutoris  vcl  curatoris,  cum  quo 

przcodat,  hic  cnim  acccptilationcm  non  tranfactum  fvrlt.  Si  cnim  is  iudicio  intcr- 

poflc  rraniacrionis  modum  cxcederc,4r-  pcllatus  cxccptionem  oppofuerit,  ccteri 

gumen.  L age,  <fr  Ifi  de  certa,  hoc  titul.  quod  i-  quoquc  tutorcs  &  curatorcs  fccuri  crunt» 

quod 


t 
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quod  G  vero  nulla  excepcione  oppofica,  Quxfdepa&odi&a  fuat  eadcm  ctiam  d}f 
condcmnarifcpaciacur,hecrcsquoq;cecc-  decranla&ione  incclligcre  debemus,  cum 
ros  oncrabit,cum  ipfc  ius,quod  alceri  com-  rranfa&io  palcionis  in  genere  acccpcx  fic 
pccacallcgarc  ncqixc3Ltd.j.§Jin.ff.Ji/ero  vmd.  fpccies,  L  luritgenttumff.  depacJu,  fecundum 
vet  dd ti.  fm. neg.  BdrtoL  inLi.ff.de  exc.  rei  ca, qux c x p o lui mus in prxludiis noftri ticu- 
iudic.  li.  Hacigicurincerprcracioneadmifla,noa 

3?  Pro  coronide  cxpedicndum  eft  f  pro  eft,  quod  nobis  negocium  cxhibeancreme- 
quoca  parte  ceceri  rucorcs  vd  curatorcs  dia  illa,  qux  in  rcm  tutorum  &  curatorum 
conucniri  pomnt ,  cum  illud  tcxcus  noftcr  comparaca  efle  fupra  oftcndimus.  Scmpec 
noncxpcdiac:quainrcbreuircr  rcfponde-  enim  rcmancc  pachoncm  &c  craniatcio- 
mus ,  tingulos  pro  parce  virili  conuenien-  ncm  cum  aliis  iniram,viam  cum  rcliquis 
dosexcepcisca(ibus,in,quibus  illos  adhuc  cxpcriundi  non  incerfepfiflc. 
infolidum,vclnullomodoinccrpcllaripof-  Anaucemillabcncnciaf  agcncem  ma-  a\€ 
fc,  fupra  oftcndimus.  lc,  rcpcllcrc  pomnc,  fcparaca  quxftio  cft,in 

Ha£tenus,qux  ad  cxpofitionem  noftrc.    qua  lequi  illa  dcbcmus ,  qux  fupra  ordinc 
lcgis  ex  communi  fcribcncium  fenccncia  cxhibuimus. 

^0  pcrcinerenc,  pcrfccucus  fum.  "j"  Scd  fi  ve-  Hxc  indubitata  lcgis  noftrx  interprc- 
rumlcgis  noftrr  fenfum,&mencemcondi-  caciovidecur,  quam,nc  vllum  debicalaude 
torum  fpedare  vclimus ,  longe  alia  inccr-  fraudcmus,anrca,  quamuisobicurius,  infi- 
prctatio  lcgi  accommodanda  crit.  Gcnc-  nuarunt  Francifcus  Arcrinus  numero  tertio, 
ralitcr  cnim  dcfinicmus  fccundum  vcrba  verJicuLcircd  pratUcJd.  Fulgofius  numcro  ter- 
noftrx  lcgis,ncquc  pa&ioncm,  ncq->  tranfa-  tiotver/ic.  inedglojfdyibi,inLexduobuti&.  quam 
ftioncm  cum  quibufdamcx  curatoribus  fa-  criam  nullo  fuo  morc  horum  mcntionc  fa- 
ttam,  auxilio  cctcris  eflc  poflc,  in  his ,  qux  &a  amplc&icur  Doncllus  numerotertio.  Pof, 
fcparacim  auc  communiccr  gcflerunc,  aut  fcnc  camcn^  alii  noftri  inccrprcccs  fccun- 
gercrc  dcbuerunc.  dum  ea ,  qux  fupra  explicauimus ,  excuia- 

41      Dubitandi*fcauflafuit,quodcxquov-    n  ,  vt  non  incelligancur  de  tranfactionis* 
ni  obUgationcm  rcmifcrit,  confcquenter    fcd  dc copucntionis  cfte&u  locuti. 
eademlibcrracc  vidcrcturvti  dcbcre  con- 
trareliquos,fccundumeaqux  in  fimili  ca- 
fupTooonuntar^/f  dC7ionem}24./uprdtJepdcf. 
Deindcquod  orHcium  tutorum  &  curato- 
rum  fitindiuiduum  Ltres  tutores,ffde  ddmi- 
niftrdt.ejr peric.tutor, maximc  fi  communi  do- 
lo  quidcommiflum  vcl  ncgle&um  fir, 
p/ures,jS.  §. fin./f.dc admimflrat.  (jrperic.tutor. 
rjrcurat.r^LJiexduob.is.ff.detutel.tyrdt.dtftr. 

4  i  Decidendi  "f"  ratio  indc  lumicur,  quod  duo- 
rumalterum  proponerc  dcbcamus,Ttpa- 
&us  fic,  vclcranfcgcric,  ncaduobus  curato- 
ribus  quos  antca  duntaxat  intcrpellarar, 
quid  pctcrct,  aut  nc  dc  cuccla  auc  cu- 
ra  amplius  expcrirccur,  neucro  cafu  ccr- 
cium  cucorcm  auc  curacorcm  conuenire 
prohibeacur:  non  primo,  quod  pa&unu 
•fperfonale  aliis  fumragari  non  foleac,  L  u 
dem  induobu*,  zr.tjr  Lqui  in  futurum  57.  §.  r. 

^^Jf.depdff.  non  eciam  fecundo,*J"  quod  obftcc 
iuris  regula,quem  neque  ftipulando  ncque 
pacifccndo,  ncquc  legcm  diccndo  altcri 
caucre  pofle,  Lquo  tuteld,  §.  Hn.ff.de  reguL  iur. 
LftipuUtto  i/ld,  }S.  §.  dlteriyff.**  verborum  obi 
ligdt. 

 ■  '  ■•!*•!• 


1 
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Lex  2.  C.dctranjaftio- 
nibas. 

S  V  M  M  A  R.  I  A. 

Figuratit  cafm. 
An  trdnfacli*  jint 
datl 

In  tranfdStwntntdumUttmfuffictrt^tdt 

tu  tnftrtnda. 
Stpe  mctusarmorum &dlttrim  incemmodt  1 

potesl,  quantum  rk  dtmk  ikata ,  vtl  j 

prtfentia. 

Vartatxtmplaquihm  practdtns  tnuniiatit  iUujtr*. 

tUT.  ' 

ls  epcm  etUmftntdkiturquiarmkinftrutlm  ptr- 


Timtrtm  litk  inttitgimm,  quirtutrafukfit,  ne» 

auttm  qui  ptr  tdlumnidm  inferdtur. 
Si  ctntrtuerfunon  tnfdile,fedin  iurttofiJlatjTdnf- 
-  nontrit. 


Ro  explicatioheprxfcntisle- 
gis  cafus  ad  hunc  modum  for- 
mari  poteft.  Cum  poft  mor- 
tcmf  parcntis  intcr  rratrcmi 


VI. 
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fticncmaccipiat,/;_f /._/./ de  certaf.  k^£J!J&J v  °  pronuntiata  ex  prarfcnti 

tmtor.parugraph.prtmo.fi. depacLl.tubemus,  C.  h  E_2il  lege colliguntur  :  vnum.quod 

AdSenatufconjiUt.VelUtan.  Hincnon  debcta-  B  fe^l  ad  actioncm  f  exftinctam  pcr  i 

licnumarationevidcri,quodin  hacnoftra  1  B___fll  acceptilationem  in  contrachi 

legc  iudcx  iubcatur  confidcrarc,  dc  qua  intcrpofitam , no dctur  rcgrcf- 

auantitatcnominarimtranfactum  fit,  ad-  fus,alterumilli  qui  dolo  deccptus  id  rece- 1 

dita  fignificatione ,  circa  alia  adhuc  intc-  tit,decerni a&ionem dc  dolo. 

grum  ius  &  pcrfcquutioncm  cfTe:  quod  ta*  Quod  ad  primam  conclufionem  atri- 

mcn  intclhgimus, fiexac_isidipfumappa-  net.illaexcerriscauflis in  difficulratcm  in- 

reat.  cidetcVidetur. 

x      Namf  fententiam  petitioni  atquc  actis  Primo ,  f  quod  quotics  dolus  cauilarn_ 

confcntancam  fcrrc  dcbet,  l.finaUnfra,eU_s  prxbucrit  contractui  bonc.  fidci,illc  nullius  ' 

fideicommijf.  hercd.  I.  vt  fundum ,  ff.  commun.  ccnfeatur momcnti:  l.elega»ter,ff.dedctoma. 

^  diuidttnd.  f  ncquc  illa,  qua:  fa<fti  funt  cx  of-  lo.  in  princip.  /.  tn  caujpc  cognitione,  t?.ff  dc_j 

ficio  implcrc  potcft ,  /.  ^.paragraph.  hoc  au-  mtnor.  in  tntegrum  rifiitut.  i.  j.ff. pro Jocio ,  dc 

tem  tudicium,jf.  dedamn.  injicf.  glofTa  hic  irL»  qua  qu^ftione  Ioan.Robertus  AurclianenC 

4  dictionc iuduii.  f  Sed  no  prohibebitur  par-  itb.j.  antmaduerf.cap.t.  &  ipfi  rcfpondcns  in_» 

teminterrogarc  dc  his,quse  aliquam  am-  notatis Cuiacius. 

biguitatcmautobfcuritatcmhabent,/.,t/&-  Secundo.fquod  id  locum  non  habeat  _ 

cHnquey Jf.  de  interrog.  in  iur.faciend.  eoquc  inminorevigintiquinqueannis,/./.e^_./»- 

tcxtum  noftrum  in  vcrbo  qutret,  pertinc-  fratquiaduer/u4  tranjtcl.  Quod  ad  primum 

tc  docent  Baldus  hic  numero  tertio ,  Roma-  obiccm  attinet,  cundcm  facilc  fubmoucbi- 

v fecundo ,  Trancifcw  yyireti»,  Iafoa  mus,  fi  fequuti  glofiam  i»  Lft  tutelam,  wfra, 

J_  _*_>/7.#_,  *  ___  ____  r  tf  «      •         I  • 


Lexa&tone,  ^C.de  tr*n£ 
achon. 

SvMMA&lA. 


i  txfitnclamperacctpttUttonmin  con~ 
traRu  tnttrpofitam  ncn  datur  regreffm. 
Qut  dolo  dcceptm  id  feccrit,  babet  adiontm  dt 
dolo. 


i 


derefiitut.  i»  integrum,  Lameil.  Decimm  hictn  2. 
dtffcultat.  Rimtnaid.  infcitndo  notab.  Purpurat. 
nmmero  decimo  quarto^kiatum  numero  Jeptt- 
mo,  dicamus  illud  intelligcndum  cfte  dc 
contractibus  bonx  fidci,  qui  pcrfeucrcnt 
in  cadcmcaufla.  Nam  f  iipcr  ftipulario-  f 
ncm  nouatae  fint.  tranfactio  iubfcquens  no 
poflit  vidcri  eflc  bona*  fidei.  Ccrrum  au- 
tcm  cfle  incontradibusftricti  iurisdolum 
Hon  impedirc  contra&us  natiuitatem,  i.fi 
dohtnfratdeinutil.ftipulat.  Pari  rationctol 
Dolmin  tmuMm  bonafidei  ipfum  contraSum    \ctm  f  fcrupulus  fccundo  loco  illatus,  x 

..__l_l^g? ___-_^____.. _._.  __,  quandoquidcm  rcfpondcmus,  cx  tcxtu 

4  "SSSB? ^~***mmm*'  noftrofoluuonemclcpromipoftc.cumdc 

/    &a  per fitpulattonm  nouata  funt  prarogatmam  his  pcrfonis  mtelligatur,  qu*  funt  legitim^ 

bonafidtinonhabtnt.  «tatlS. 

6  inqutbMtptrfonuttxmnofitriuttUigatur}  Obieruandumautcmboclocoeft,hanc 

7  AntxcontracJu  tnnomituto  f*itmytdts,deftr*tur  lcgisnoftracdccifionem  vidcri  confirmara 

atmdadolo.  fententiamillorum,quiincontractu  inno- 

*   DolMtmmt^nm^  minato,faciovtdes,tfiquispropartc  fua,  - 

MtranU£iu)nt,&potttr*nfA(lwntm.  ,  r       "    ;r*"F*il^u*>  7 

9  Quocafuprafcnsconfittutto  mtiiigtmUfa.  quod conucncrat.  fecent,  duntaxat  adio- 

10  Tranfigtntm  non  ttdert  ad  foluttontm  tm,  quod    jcm  de  dolo  deierunt,  i.naturaiu,  f.quodfi 

promifit.rrgtndum^ttfiadutrfarim  tx  partt  fua,  fici*mff.depr*(crtpt.  verb.  quod  tam  cn  mul- 
uua piomifit  xn  totum  tmpltat.  tis  modis  impugnarc  Conarur  loan.  Cora- 

11  An  boctafu  locum  babtataato  de  dolo  an  vtro  pra-    fius  UHtJcett.  tib.z.  cap.  10.  qucm  lcftor,  fi  hoc 

fcriptuftrbui  mtcgrumerit.confulcre  porent,  fimul  ct- 

"  MS_S__K__^~^ 

ij  ContrariaftnttntUTulgofii,  Cjini,Alciatitquidt'        v  \  4 

ternunt  attionmprafcriptuvtrbu  ptr  conMto^        Vndc  Pro  rnclion  cxplicatione  noftri 

nm.  tcxtus  fciendum  eft.dolum  tribusmodis 

14  TLattoquodaamut^tpfoiurtnmtofUtur.nifiper  commitri  pofle,  f  vt  ctiam  oblcruaruntg 

AquUtanamfitpuUtmm & acctptiUtionm.  Bartolus  num.3.  Bald.in prtnctp.  Roman.  rtum.2. 

Ll 
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395  Comment.Petr.GiIkenii  ad  Llb.II.Cod. 

/  -fon  nume.  i.  Primo  antc  tranfa&ioncm,  aftieni,  ideoait,  cum  ijtudmnpeteret,  non Jhali- 

-  m  purator  in  adminifttanda  tutcla  do-  q*o  temporeimpLbiL,  vt  gLJfa  hie dicit,  & fc- 

■jv.  commiierir,  &  de  hacquxftione  nihil  cundumrigorcmiuris  acJioprafcriptisverbit an- 

i  n  i  .oftra  conftitutionc  decidi ,  fcrc  omncs  te  impLmentumperJecJum  non  ortatur,  l.  expta- 

c  .il.-ntuinLtSecundodolusadhiberipo-  ctte,tnfta,derer.permMtat.&tameniniquumef 

•dV.;iipfocontradtu,quocafu  procedunt  Jctyquod  reus ejfet libcratus cx  tranJacJtone,qui 

i!la,quxfupracommcmorauimus,vt  fcili-  nondumpromtjjajoiuijfcty  eypcrquam  ad  Ube- 

CC;  iublata adione  tutclx,  dcccrnatur  fola  rationem  cum  damnoperucniffet,qui  tamen pa- 

actio  dc  dolo.  Bartol.hicnum.3.  Baidusnumero  ratus  ftt  implere  omntmelioremodo  a Jepojftbili, 

fecundo,  Roman.numj.  Iajon  num.  to.  Purpurat,  argument.Lnam hoc  natura  ff.de  condtcJ.  tndeb. 

num.zS.  ^ALiat.  numero  feptimo.  Tcrtio  mo-  ideo  legem  ex  quadam  aquttate  decernere  attio- 

do  dolus  committi  poccricpoft  tran&tno-  nemdedoL.  Ha&enus  recenfui  vcrba  Pur- 

ncm,  quod  reus  dolo  verietur , in  non  fol-  purati,  a  quibus  non  videntur  efle  alicna, 

ucndo,  &  fiquidcm  hoc  cafu  nulla  aliaa&io  qux  tradit  Caftrenf MHf  BartoL  numj.  A- 

concurrct,  accoinmodandam  cfle  atho-  Uxand.num.j. 

nem dedolo,tradunt  hoc  loco Bartob/jww.  Cxterum  duTentiuntf  & contrariunv 

9.  y^ingel.  num.  1.  Cajhenfnum.  r.  i^Atexander  aflcrere conantur  Cyn us  hic  num.  2.  Ju/gofi 

num.$.  idque  ctiam  cx  fentcncia  Placcntini  numcrofexio,  Baldttsnumcrofcptimo,  ^Arettnm 

proccdcre  cxiftimat,fi  intcr pofita  accepti-  numero prtmo,^ALiatus numcro decime quarto, 

latione  etiam  aclrum  eflct ,  vt  in  pcrpetuum  qui  ait,  durumfibi  videriyei,quiperfecJecontra- 

defiftcrct.  Ex  quo  cnim  ait  Bartolus  non  tiumnonimplcuerit,acJioncm  dedolo  dccemere, 

prxftat ea,  qux  conucncrunt ,  dolo  ccflat e  quaaberiusajlimationempcrflringat,  qua-%  non 

intclligitur:  Quod  tamcn  intclligimus,  fi  niftinaduerfariiodiumdariJiLat,l.2.§.dtdo- 

tantum  tcmporis  interccflerit, v't  ciufdem  lo  ff.de doLmalo^-ideoacJionemprafcriptisver- 

conditionis  homincs  talcm  actum  cxplica-  bis  jgcondicJienempotius  dandam  effe,  Lft  quu 

rc  potncr\nttl.premij/or}ff  dcconjiit.pccun.  &  accepto  tuierit ,ff.  de  conditJ.  caujf.dat. &caujf. 

argum.Lcontinuus.paragraphxttm ita.ff.  de  ver-  nonfequutat admijjafententia}  quod fufficiat  inu 

bsr.obligat.  ptere  eo  medo,quopotesJ.  A  d  prxfcntcm  1  c^cm 

10  Cxccrum+ohiicitunquod  licct  tranfi-  autcm  refpondet,quodhic  vidcamur  vcr- 
gcns  aliquid  fc  foluturum  ^romifcrit,quod  fari  in  ca  concra&us  fpccie,  de  qua mcntio- 
tamcn  non  tencatur ,  niii  aducrfarius  cx  ncm facit Paulus luriiconfultus  tn  l.natura- 
partc  fua,  qux  promifit,  in  totum  implcat:  li*>  §.atji  fifcioffdepra/cript.verb.  exquo  aperte 
argumen.l.lulianus,§ '.offerriJf.de ac~tio.emt.ttcm  colltgatur,  quod  eocafufUaactii  dedoio  tribuifo-, 
i.quaro,§.intcr  lecatorcm,Jflocaii,  i.cum propo-  leat.  Haclcnus  Alciatus ,  quam  (cntcntiam 
nas 2. fupra.de patt.  non  improbabilcm cxiftimo.  Sed  quidde 

Pro  dcfcnfionc  fcntentix.quamfuftinct 1  refponuoncadlcgem  naturalis,  §.otjiftctot 

1 ,  Barcolus,  f  pondcrandum  eft ,  quod  mcns  fcntiamus :  infrut  1  cum  motu,  hoc  titul.  cxfc- 

contrahcntium  non  vidcatur  fuiflc,  quod  qucmur. 

corum  difpofitio  cx  eo  nullum  cifccVum  His  ita  dlgeftis  cxponemus  noanulla 

fortirecur.quodplcnc  pcr  rerum  naturam  vcrbatcxtusnoftri.  Sunt  cnim,qui  anxic 

oon  poflct  pra:ftari ,  quod  in  conuentio-  cxquirant.quid  opus  f  fucrit,  quod  adio  14 

ncun  vcniflc  vidcbatur,  argumcnt.  Lqua  Juh  adminiftratx  tutclx  vcl  curx  Aquihanam 

conditione,  vbi  Bartol. cratii  dociorcsff.de conoL  fttpulationcm  deducerctur ,  &  poftea  pcr 

in/Iit.Ba/d.in  /fin. §JncomputatienejnJra,dcs  acccptilationem  tolIeretur,cum  tutcla  tc 

11  iuredcliber.  f  Purpuratus  hic  numero  trigefimo  cura  vidcantur  cflc  iuris cva\K\siLi.ffJ/etutcL 
Jexto,  qui  ait  &  aliam  inftanciam ,  quod  ex  Inflit.  decurat.intrine. 

hac  inccrprecacionc  conicqucrccur,  quod,  Sed  refpondctur,  quod  quamuis  ccrta 

nonhabcat  locumaclio  de  dolo,  fcd  prx-  forma&potcftas  rutorum&:  curatorum-., 

fcriptis  vcxb\stLnaturalis,§.t. ff.de prajcriptu  lcge  duodccim  tabularum  introdutta  fit, 

ivw.rcfpondet  in  verba  fcqucntia:  quodpar-  tamen  ipfa  moteria  &  eftc&u$  obhgationis 

tes  mncogitarunt,ntfi  dctmpLmentoiuris,fa£!o  a  iurcgenrium  proficifcitur.  argument,  Lex 

mcdiaacceptitationede  illo  autfacli,cogttajfc  et-  hot  iure,ff.deiufiitia&iure^>.  Vndc  aim  ci- 

iamper  hunc  modnm}quodnunquam  meLJlatio.  uilis  ratio  eam  ipfoiure  tollcrc  non  po- 

fiat  etiamdefac7o,nonautem,quodpendentedu-  tucrit,  nouationc  opus  fuiflc.  Prxtcr- 

bio,  cjrantcquam  fiat,  ejfet,  velnon  cjjet  Lct*  cx-  ca  animaducc tcndum  cft ,  quod  acgcpri- 

lari« 
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Tit.  de  tran(a&.  I.  cum  tc.  3<><> 

ptilatio  illam  obligationcm  duntaxatpcr-  inquofdamtanquam  arbitros  iuris,  an  ve- 
imat, qui  vcrbis  contra<2a  fit,  /. an  inutttit,  ro  iimplicitcr,  vt  hic nulla  fcriptura neccl- 
§.acccptam,ff.  deaccepttiat.  &  idco  fiuc  prx-  laria  fit,  illic  vcro  diucrium  probemus,  a 
ccdcns obhgatio  fitiurisgentiumfiueiuris  quafcntcntiaquoqucnonvideturcfrealic- 
ciuilis,  vt  accepto  fcrri  pollit,prius  in  vcr-  nus  Dccius  num  5.  Caetcrum  cum  arbirna 
borum  obligationcm  tranrormandam-.  adinilar  iudiciorum  redacia  fim,U.Jf.dcs 
ruiiTc.  r«.-r£//.fictotusillctitulusdccompromif. 

lariis,  confcnfu  partium,  non  autem  cx  nc- 
ccflitate  legis  loquatur,  &c  in  omnibus  iu- 
diciis  nedum  fentencucin  icriptis,/./.^/. 
Jiatutis,infra,  defentent.  ex  breutc.  rtctt.  lcd  i- 
dcm  ctiaminaliis  a&is  rcquiratur,  cap.quo- 
mamtextrayde probat.  conicqucns  quoquc 
1    TranfailionemttUm  citra fcrtpturam obligart.        efl"c  vidcturvt  qu*  ibidcm  cauta  funr,  ad 
1    Minortsininttgrumtxiuftacaujfacontratranfa-    reccpta  arbitria  rransferamus ,  nuxin.c 
cliontminftttuipojfunt.  quod  idcm  coarguat  l.cum  antca,  trfra,  d^ 

$    Ctnfeftontm  tantum  pojfe,  quantum  fcrtpturam    recept.  arbitr.  in  verb.jubjcripj/j/tnt,  lafon  hic 

*"ff*f*  ,      ,a.           .  num.d.gUfla.Bartol.Roman.^ibb.kDccionu- 

4,    QMdtclafuntdttranfacluntytttamlocumbabtnt  mcrod^retati. 

tn  cattffaarbitratoris.  cl      J                             1           »  . 

5  Anfcrtptura  tnbu,quacoramarbim  aguntur,  rr-  Secundum  pronuntiatum,dcquo  obi- 

quiraturi  tcr  mcntionem  nen  vidcmusconhrmarur 

6  Minorem  tta  demum  in  tntegrum  nftttui  pojft,ft  U-    P«  /.  i.fupra  ,ft  aduerfm  tranfacltonem ,  qu  x 


Lex,  cum  fe,j.  C.de  tranf 
aft/on. 

S  V  M  M  A  X  I  A. 


fmfit. 

Ugcs  gentratittr  concepta*  ttiam 
Runtur. 

An  cenfefio  abftntt  parttfaftaprtbtt} 
Scripturam  ftmptrlequi  vtdtri. 
Cenfeftenemftpematoru  ejfe  auHoritatit , 
cacta  quam  publicum  dotumtntum 
it  Confeftonemlecn 
ru&inmria. 


10 


diclat ,  ctiam  minorcm  viginti  qui  nquc  an- 
nis  aduerfus  tranfa&ionem  in  intcgmm 
rcftitui  poflc.  Hoc  tamcn  f  hactenus  in- G' 
tclligcndum  cft.fi  minor  la?fusfir,/.rr™w, 
§.f nai.ff.de  miner.in  intcgr.  r^//.vndcnon_» 
idcm  probabimus,fi  dubiumfir.an  minor 
damnum  fcnferit,  nec  nc  ,argumcnt.i.jiji. 
deicommiJ/ory  u.  infra,  hoc  eodem  tttul.  ita  t^A 
bericm  htc  numcro  primo,  Decms  numero  mno, 
R  E  S  conclufioncs  cx  noftra    hinc  notantdocloret.  vt  Baldmini.pcnuliim.in- 
conftitutionc  cliciuntur :  Pri-  fra,ex  uutbm caujfts  infam.irrog. Boer.  deafion. 
mo ,  tranfaclianem  obligare ,  f  et-  centeftmaauadragefima,numeroprimo,Tiraqucl. 
_  Umfi  nuUdfcriptura  interttenerit.    de  iegibm  connubial.glojfa  S.  numero  cenuftmo 
*  Sccunuo ,  minorcs  in  integrum  f  pojje  contrd    nonageftmoprimo,  ^ilexand.  numero  centefimo 
trdnfiiiwiem  ex  certacaujfa  refitui.  Tcrtio,  decinumnt>,numerotrtgeJimoqutntoiltb.i.Sfort. 
^qttodconfefftotantumpoJpffautpimetUm.quam    Oddmdereftitut.  inintegrum.part.r.  quaft.i 
qmalibetfcriptura.  drtic.  7.  numcro  quadragejimo  cfouo.vbi  reprc- 

Quod ad  primum  mcmbrum  attinct.il -  hcndit  cundcm  Alcxandr.  alibi  fecum  diC- 
lud  magnam  familiaritatem  habet  cum  /.  fcntientcm.idcm  Sfotun  eodemtraflat.part. 
pAcium  quod bonaficUyfnpra,  depatlis,  item  l.  in  /.  qudjl.  1$.  artic.  7.  numero  fexagefmo  fecundo. 
exercendity  injra. defide  inflr.  Vndc,  qux  hic    verba  legis  gcncralirer  f  concepra  ctiam  7 

4  dccrunt,  pcti  potcrunt.  Illud  brcuiterfan-  minorcscompleOi,cxcmplum  proponcn- 
notabimusquxhicdiaafuntdcrranfaaio-  tcsincompromiflb.quo  confanguinei  it^ 
nc,  noftros  doftorcs  ctiam  transfcrrc  ad  cafu  conrrouerfix  cx  lege  municipali  ad- 
cauflam  arbitratoris ,  dc  quo  in  l.ftfocieta-  ftringi folcnt.  Hinc ctiam  lex  de  vcftigali- 
tem,  §.arbttrorum,Jf.profocio:Dccitts htcnumc-  bus  mcntioncm  facicns .  ad  minores  quo- 
ro  quarto,  lafonnumero  quarto,  ^ticiatmnume-  quc  rcferctut,  /.  non  eH  ignotum ,  infra,  ar- 
rofcxto^argument.eorumqudBartolmfcrtptare-  bitr.tutel. 

Uqmtinauthent.ftvnocontigmt,infra,deiudi-  An  his  cafibus  illis  rcftitutio  in  intc- 
ciis,item  Innocentimincapit.  gutntduallu  ,de_j  grum  indulgenda  fic,  cx  circumftanriis  iu- 
iureiurand.  dicari  dcbct,  /.  4. ff.de  rejiit.  in  tntcgr.  cum  (i- 

5  In  arbitrof  autcm  diftinguit  Alciatus  miitbm. 
6.  intcrcflc  vtrum  compromiflum  fit       Ex  tcrtio  mcmbro  noftrar  lcgis  edocc- 

Ll  x 
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8  mur  illam  vim  confeflionis  cflc,  *f  vt  cc- 
iam  abfciuc  parre  intcrpofica  fidcm  im- 
pctrcc ,  /.  cttm  prccum ,  injra ,  de  Uberal.  caujf. 
J-uigof  numcroprtmo.trancijcsts  ^frctin.uumc- 
ro  prtmo,Sichard.numeroJcxto,  Dtcius  numer» 
nono,  thi  inCo  Iafoncm  rcprchcndic,  quod 
vidcacur  fecum  pugnare,  dum  racioncraj 
gcneralcmadfcrc,  accamen  pucacquid  efle 
prarrogaciuacinfupplicacionc,  qua:  princi- 
pi  oftcracur,  tJMtJcard.concluftonetrcccntefmx 

fcxageftma  ottaua ,  numm  primo  ey  qttarto ,  & 

Jequcnt. 

f  Primo,  quod  fcripcura  j"  ftmpcr  loqui 
videacur,  L*^rwti,jf.  dcobligat.  ejrattion. 

Sccundo,quod  canca  vis  a&orum  cflc 
videatur,vtcadcmiudcx  pro  licigacoribus 
acccpcarc,  vcl  tpfi  licigances  cx  poftfado 
amplccli  poflcncvc  dc  cadcm  rc  diflcrui- 
mus  CupviLfposJquam,  titulproxim.oxm ca- 
dcmilla  menCe  cxhibcri  vidcancur,vc  ad- 
uerfr  parci  commurticencur  /.  /  §.inuenta, 
fj.  de  edend.  auihentic. at  aut fcmcl,  infra ,  quo- 
modo  cr  quando  iudex  fentent.  proferrc  debeat. 
Vnde  nocarunt  hocloci  Dccius  mmerofc- 
ptimo,  Iafon  numero  quinto,  poft  Bartolum, 
Innoccncium,Baldum  ficalios.  Alciat.»*- 
*o  mcrodecimofeptimOtConfedioncmffqpc  ma- 


Lex,cutn  motarf. 

Symmikia. 

Hjpttbtfisprafentu  Ugit. 
Inttllcclm  l.fi  tnfittuta,ff.  dt  inoffitiof.  ujl 
tt. 

Inttrprttaiio  Barteli. 
Alia  txpefitie  Baldi* 

Explofa  ftnttntia  Angtli,  qttibant  Ugem  putabat  tf- 
feterrtclam perlJfi  quit filium,  infra,  dtmoffic. 
tefiam. 

Magna  difficultat  tx  I.naturalis,% .  qued fifatimff. 

dtprtfcript.  vtrb. 
Setutit  Accurfii  qui  puttt  bic  iUam  contraQnt 

jpectem  inttrctdtrt,  qua  votatur ,  do  vt  fa» 

ttat. 

Hutufmedi  contracJu  tfiimandm  a  cenuentiont, 
non  vere  ab  impltmtnto  ttm  qued  platutratftcun* 
dum  Accurfium. 

Decem  argumtnta  qutbm  btc  ftntentia  inniti- 
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ions  cfleau&oritatis  &  cfficacia:  quam  pu-  Stpttm  argumenta  quibus  btc  ftntentia  confirmc 
blicum  documcntum  quo  pcrtinet  obfer-  tur- 


uatio  gloflav*/»./.  de  accujat. tf.confc&oncm 
in  illoiudiciofa&am.vbi  ordo  iuris  adht- 
bitus  non  fit,  nthilominus  tcnete.  Hinc 
etiam  animaduertimus,  candem  poft  caufc 
Ix  conclufionem  valerc,  Lvbicunqueff.de^t 
interrog.  in  iure  faciend.  capxum  loanncs,  cxtra> 
dc  fidttnjlrum. 

Vndccciam  cradunchoc  locilafon  nu- 
fnero Jeptima  K^Alctatus  numero  vtgeftmo,  CMa- 
fcard.concltifton.trcccntefma  quadragtfma  quar- 
ta,  nttmero  tertio,  vbi  mulcos  allcgat ,  confcf- 
11  floncm  cciam  proccdcrc  f  concrapraefum- 
tionemiuns,  &de  iure  fecundum  gloflatn 
in  authentic.fcd  itmneccjfc,infra,de  donatto.an- 
ienuptiat. 

Hincaddic  idcm  Alciacus  numerdvheji- 
moprtmo,  illud  haclenus  cxaudicndumj  de 
Confcflione  cx  a&ts  coftct.Nam  fi  pcr  tcftcs 
Confcflio  probarccur,  non  poflc  cam  ma- 
iorem  au&oritacem  habcre,  quam  aliaS 


probaciones,  in  quibus  quis  ceftccur  de  eo,  11  Ctnfirmataftntentia  Curtii. 

quodfcnfucorporisperccpcric.  AUegacin  a*  lnttUtamI.naturalu,S.atcumit,f.  itprafmpu 

hanc fcnccnciam  Iacobum  Butriutn,  tlfaLrem M  *ni- 

Aneh~8£Bal*  £*™f,i:;;ss 


Qontraria  ftnttntia  Barteli  &  Cyni  txijliman- 
tium  not  verfari  in  ea  tontraciusjpenc ,  quttp' 
ptHatur  facio  vt  dts ,  &  buiufmedt  centraQm, 
dtneminationtm  ab  tmpUmentt  rttiptre. 
II  Ad  dtnominatientm  centraclm  vtrumqut  conftdt- 
randum  &  temtntiontm  &  implemtntum, 
ftd  euentum  rei  dtclarare,  quu  rtutra  tentra- 
clmfit. 


ij  Conutntiones  efficaccs  nomen  centrtclui  dare,  nen 

auttm  illas,  qua  txfuturo  euentu  pcndeant» 
1+  Exeutntu  eonfiitui ,  quis  tffetlm,fi  vsitu  dtintaxat 

fidtm  impltutrit. 
ij  Quid  iurit fi  vterquc  ab  initio  quod  conuenit  'prtfiite- 
riti  fed  txpoitfacle  rationetutQitnis  qutfiio  eria» 
tur} 

1 6  Intelltilm  Ug.  turugentium  ,paragrapb.primi,ff.  it 

paSis. 

17  Haturam  iranfaflienitptenitcndifacuUatem  ampu- 

tare. 

il  Exquifita  ratio  qnare  in  prtftnti  tonfiitutttnt  ntn 

dtctrnaturatliedt  delo. 
19  Seluttegloffc,interejfe  an  exfado  ipfim,  qui  aft- 

quid  tmpltuit  ,qued  tempendii  pttunianiqutfi- 

tumfit. 

10  Alia  inttrprttaito  Francifci  Curtii,  item  Hugenit 
Denelli  apptllatientaclienis  tiuilit  txtlufam  cen- 
ditlitnem  ob  caujfam,nenverc  aclionem prafcr  f 
ptit  vtrbh. 

i\  Ctnciliatio  Corafiiproptcrea  aclionem  dedelo  Aeccr» 
ni,qutddo\mcx  to  prtfumatnr,  qued  quit  ctffct 
factrt  quaproMifcrat. 


Digitized  by  Google 


Tit.  dc  ttanfact. 

2t  /»  mnt  diflvfitione  abfttrdiutem  vitandam. 
*6  Semoproprt.imturpitudinemtn  funm  compcndium 

dUtgartpotttl. 
17  Intetltctiu  i.quodfifactam,d.l.natttrdlis,fJeprdfcr. 

vcrb. 

j 8  Interprttatio  l.folent,ff.  de prafirtpt.  verb. 
l?  Alu  intcrpreutto  Alciatt  ctrca  bam  legcm,  quod  hic 

fit  conuentiofacio  vtfattas. 
j  o  Verbum  fufctpicndi  an  iomintt  translationem  con  - 

tintat. 

3 1  Noua fcntentia  aucloru, biceam  crnttentionis jjxctem 
inttrctdtrt,qua  dicatur  do  vtfatUi. 

}  i  Diflttttttat  quadam  ctrca  banc  interprcuttonem. 

) 3  €x  quibut  rationibm  communit fenteutia  tn  tuto  col- 
locari  pofitt} 

3  +  Quare  qnerela  inofficiofi tefiamenti  inftaurari  in pra- 

fenti  confiuuttonenequeat. 
QHodfinudutdolmnonfotutntisarguatur,  acltonem 

praftrtptu  verbudan,extra  controuerfiam  ejfe. 
jtf  Vraupuumfundamentumlt«unofird  tn  co  confifitt, 

quod  tntquum  videatttr  quem  aim  detnmento  & 

iniurta  altena  locupletiorem  rtddi. 
37  Curinprtfenti  confiitutuue  txcauffa  tranfaHionis 

atlto  dtferatur. 
5  8  Quid  caufftfit,  quod  beredibm  dtturailio  dd  idquod 

mereil  cotura  natnram  jhpulattonu. 

39  Stipulatto  contraclibus  appofita  an  proprtam  natu- 

ram  retineat,anvert  adfcifcat  naturam  contra- 
tlus,cuiddiuitur} 

40  Argumtnutnvtranu^partem. 
+1  Singularis  opinu  Vautt  Cafirenfexiflimantu  effe  in 

electtoneheredum  an  tx  fitpulattont  exptrtrt  ve- 
lint,an  veroagereaiid  quoi  mtereli. 

41  Confiieratio  Aktatt  &Doncllt  ctrcapropofium  qua- 

fiionem. 

4J  Aluexpltcdtto  Fulgofii  quam  autler  ettam  ample- 
Stturquod  hic  agaturdequota  bonorumquttn- 
ttlttgt  non  pofit  mfi  deduclo  trt  atttno. 

Vm  filia  a  marre  j"  prxccnra, 
vcl  fine  iufta  caufla  cxhcrcda-  ' 
ca  inofficiofi  ccftamcnci  que 

 rclam  mounTcc.  fcnpci  hcrc- 

dcs  cum  illaicacranfe-gcrunc,vcparrcm  bo- 
norum  fufcipcrcc,  &  a  licc  difccdercc. 
Cum  hacc  cadcm  filia  rclictis  prolibus  vi- 
cam  cummorcecommucaflet,&  a  ieriptis 
auix  heredibus  fidcs  placicis  non  leruare- 
tur,ad  fuppliccm  lihcllum  ncpocum  Impc- 
ratordiftinctc  refcribit,interefle  an  ftipu- 
latio  intercefliiTccan  minus.  Illicenimcx 
ftipulationc  agendum,  hic  autcm  accio- 
ncm  praricripcis  vcrbis,  qux  rcmgcftam 
demonftraret,  quxque  loco  qucrelx  fuc- 
ccderccinfticucndam. 

Qua  cafus  pofitionc  admifta,ofFcrunt 
fefe  nonnulli  fcrupuli,  illiquc  fatis  infcfti, 
qui ,  vt  dcfinitio  noft rx  lcgis  a  rcpugnan- 
tiavindicctur,cximcndi  funt;  &  primo  &« 


L  cum  mota.  40T 

ccftitnegocium  lex  fiinfiitnta  27.jf.de  tnof- 
ficiof.tefiamen.  f  qux  detlrt  tranhgcnti  re- 1 
grcflLm  ad  inofhciofi  tcrtanunci  accufa- 
tioncm. 

Plurcs  ie  orTctunt  folutioncs:  vna  cft, 
quod  diucrficas  agcnclum  coniidcraca ,  dif- 
hculcacem,quxinde  cxfiftcrc  poflcc,  fub- 
moucac:  quod  hic  hercdcs,ibi  veroipfa  fi- 
lia,  qux  lxia  crac,  cxperiantur  inorhcio- 
ii  qucrela,  qux  propric  pcrionis  hbcro- 
rum ,  qui  proximo  fuoc  giadu,  cohxrct,  /. 
filttts,  22.fi. eodtmtttul.  &  quamuis  ccrtum 
fic,hancipiam  querclam  pr^pararam  tranf- 
mitti ,  /.  6.  §.final.  cum  Ljtquent.  eod.  tamen, 
cx  quo  tranfactio  inccrccflic ,  cftcccus  dictx 
prxpararionis  ccflarc  vidccur, Ifilttemortua, 
ff.tudfioLut. 

Ec  hanc  f  folutioncm  amplectitur  hoc  * 
loco  Bartolus  num.2.  Franciicus  Arecinus 
numeroficundoy  Iafon  numero  decimo  quarto. 
Cxcerum  f  Baldus  numero  Jecundo  &  eum  4 
fequuci  Fulgofius  numero  tertto,  Caftrcnfis 
numeroquarto,  Decius  numeroquintocirca fin. 
&  ance  omnes  Iacob.  dc  Raucn.  vcillum  rc- 
fcrcCynus  hic  wmerfifecundo,  confotuum, 
vcrborum  conccpcioncmillud  impetrare: 
In  legc cnim  fi  infittuu  27.ff.de  tnoffictof.te. 
fiameht.  comprchcnditur  dc  lire  paCio  dun- 
taxat  craniudumfuiflc:  hic  auccm  rcnun- 
tiationcm  &  mris  &  inftancixinccrcefliflci 
idque  colhgi  cx  vcrbis,  cum  dtuerfa  f>art<_s 
tranfigtjje,tta  vt partem  bonorum Jujctperet.ejr 
altte  dt/ctderet. 

Cum  itaquein  prioriiurisrefponfoin- 
ftantia  rcmifla  non  fic,Pocuiflc  illum  ludi- 
cium  nihilominus  proiequi,&  pacti  cxcc- 
pcionem  pcr  replicacionem  cliderc,  Lfiv- 
nut,»7.  §.faaus,ff.de  paitu,&l.cum  proponas, 
2t.fitpra:eodem titul.  Etcnimvidcturcifica- 
cior  cfle  renuntiatio,  qux  totum  ius  cx  a- 
nimo  tranfigcntium  abdicct  Lfipro fundo, 
hoceodem  titu/o.  Qux folutio  quoquc cx  eo 
adiuuari  vidctur,  quod  hic  declaretur, 
qucrelam  fcmcl  omiflam  rcftaurari  non 
poflc  pereos,qui  matri  hcredcs  cxftitif- 
fcnt.quafi  Impcrator  innucrc  velit,  quod 
qua  rationc  matei  eandcm  qucrclam  re- 
fiafcitare  non  poifct,  ita  ncque  filii  herc- 
dcs  matris,  /.  heredem.f  de  ngalk  mrk,  & 
L  cum  a  matre,  injra,  de  rct  vtr.dtcat.  Qua 
cxpofitionc  admifla  ceflabic  parum  ccm- 
pcftiua  confidcraciof  AngcJi  htcnumerofe-  j 
cundo^ui  putct  hanclcgcm  correctam  cf- 
fc  pcr  lcgcmfiquufi/tum,  C.de  tnoffic.teftam. 
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Nam  cum  ibidcm  rcpudianti ,  vel  pcr  quin- 
qucnnium  caccnti,ad  qucrclam  rcgrefius 
non  dctur,  confequcns  quoquc  cft,vc  hanc 
lcgcm  minimc  antiquatam  dicamus.  Sc- 
cundoincidimus  in  obiccm,  "fqui  nos  x- 
quc  rcmorecur  cx  /.  naturalu,$.  §■  quod Jifa- 
ctam,ffJeprafcript.  verb.  quo  comprchcndi- 
cur,hoccafu,cum  vcrfcmur  in  co  concra- 
ctus  gcncre.quod  zppclhmus, facwvtdcs,  fi 
promiiranonimpleancur,nullam  aliam  a- 
dioncm  defcrri.quamdedolo.  Acqui  in_, 
noftra  lcgc,  calis  concra&us  proponicur, 
quod  fcihcecmaccr  fcccric.id  cft,  remifcric 
a&ioncm. 

Pro  dirimcnda  concroucrfia,quam  pro- 
pofui,non  vna  omnium  eft  incerprccacio. 

7  Eccntm  Accurfiustmdictione,y«/fy«r/,ac 
Accurfiumlcquucus  Albcricus  numeropri- 
mo,  Baldus  numerofexto,  Salycecus  numerofe- 
pttmo,  hngclusnumeroquario,  Ludouic.  Ro- 

■  ntaoui  tutmcro  yigeftmo  primo,  confticuunc 
in  hac  noftra  lcgc  illam  concra&us  fpccicm 
incerccdere,  dc  qua  rra&ccur  in  t.natura- 
tU, ff.de  prttjcriptu  verbU,§.at  cum  do  vt  facias. 
Hic  emmcoucniflc  vc  fufcipcrecparcerru 
bonorum,  qux  rcs  dominij  cranslacioncm 
concincrc  videcur,£  vbi  non  apparet,  7j.  §. 
Hnal.ff.  de  verborum  obUgat.  item  §.ftc  itaque. 
Inftitmt. deaffionib.  8i a  litc  difccdcrcc. Qux 
verba  aliam  paitem  concratcus  dcmon- 
ftrcncvc  fciliccc  quid  faccrcc.  Efle  eninu 

8  t huiuimodi  conrraccus  xftimandos  a  con- 
ucntione,  non  autcm  implcmcnto  eius, 
quod  placucrat,vc  fciliccc  indc  dcnomina- 
tioncmhabcant. 

Hcc  opmio  ccrcis  argumcncis  confirma- 
ripotclc. 

9  rrimo.f  quod  conrra&us  cx  conucntio- 
ncformam  accipcrc  vidczni\iT,i.contrac/us 
zj.verfr.  nift  qutd conuentt ,  vel plus,  vel  minus 
in  ftngulucaujfts,  ff.de  regttl.iur.l.exemto,  tt.Jf. 
deact.  emt.  ejr  vendtt.  1. 1.  §.ft  corwenerit.ff.  de- 
pofu. 

Sccundo,quod  initium  cuiufqucrci  fpe- 
clandum  i\z,t.Pomponiusffdenegot.geft.&c  po- 
tiirimaiplius  pars  fic,/./  ffJeortgin.tur. 

Tcrcio.quod  a  pociori  res  dcnominacio  - 
ncm  rcci  piac,  i.quxriturffJcfiat.homin. 

Quarco,quod  concra&us  non  dcbcanc 
diucrio  iurc  ccnlcri ,  /.  eum  qui  ades,ff.de  v- 
yi^.auccxvnocotraccu  duo  (cparacicon- 
craccus  cffici,vc  concraria  fcnccncia  pras  Cc 
fcrrc  vidccur. 

Quinto,  quod  in  lcgc  naturalU,ff.de  pr*- 
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fcriptts  verbis ,  omncs  contraclus  a  forma 
conucntionis.qua  mtancur,  nomen  acci- 
pianc. 

Scxco.quod  hanc  lcnrcnciam  confirmcc 
/.  iurUgentium,  §.  i.ff.  de fatt.  vbi  pra  uenicn- 
ci  in  manumittcndo  non  dcccrnitur  a&io 
dc  dolo,  fcd  dc  prxfcripcis  vcrbis. 

Scpcimo,quod  id  coarguac  dcfinicio  prq- 
fcntis  conftitutionis  fecimdum  cxpofitio- 
ncm  gloflx. 

0&auo,au&oricace  /.  f.rjr/.ff.denouat. 
vbi  fpc&amus  ipfam  duncaxac  ftipulacio- 
ncm,  non  autcra  pccunix  numeratio- 
ncm_,. 

Nono,  quod  quando  vnum  vcnit  tan- 
quam  acceflorium  ad  aliud,  illud  infpicia- 
mus.quod  principalc  cft,  l.eift  non funt,  §. 
perueniamta.ff.de  auroeyargcnt.legat. 

Dccimo,  admuTa  illa  coniiderationc, 
quod  in  tranfa&ionibus  non  lic  locus  pcc- 
rutcn  tix,  l.quamuU,hoc  tit. 

Contrariam  fcnrcnciam,  quod  fcilicct 
in  prxfenticonftitucionc  propoficafic  ccc- 
tia  Cpccics,dnrt.t.natura/U,  §.  quod fifaciam, 
&hi  concra&us  abimplcmcncoeius,quod 
conucnerac,  dcnominacioncm  accipianc 
dcfenduntCynus  hie  numerotertio,^  Barto-  10 
lus  numero  quarto.  qui  camcn  paullo  alicer  di- 
ftinguit,  vt  poftca  intclligemus  Caftrenf.tttt- 
mero  fexto,  \^i\exandernumcroquarto,Futgoftm 
numero fptimo,  Cornetts  numero  qttarto,  Franci- 
fcus  \_Arctinus  numero fecundo,  vet ftc.fcd  adncr- 
te.  Iafin  numcro vigeftmo  eclauo.  J  dcmquc  Ct- 
iam  confirmat  Doncllus,  quod  ad  vltimam 
partcm  attinct  in  traclat.  de prxfcriptU  vcrb. 
capit.vndecimo,  numero  primo  crftcquctit.  Nc- 
quc  fundamcntis  fuis  carec.  Scd  animad- 
ucrccndum  cft  Bartolum,  cuius  opinioncrrt 
omncsilli,  qui  poft  cum  fcripicrunc,  & 
quos  fupra  nominaui  fcre  lcquuci  func.cam 
hic ,  quam  eciam  in  lege  nattiratu,paragraph. 
penulttm.ff.  de  prafcriptis  vcrbU ,  item  I.  ex  vla- 
cito.infra  %de  rerum  permutat.  \  ad  dcnomi-  n 
nacioncm  huius  concra&tis  vcrumquc 
confidcrarc,  vc  qucmadmodum  in  caufla 
cmcionis  &  vcnditionis  cx  parcc  cius,qui 
dac  pretium,  dicitur  cmtio:  Ex  partc  au- 
tcm  ipfius,  qui  rcm  infcrat,vendicio:ica 
cciam  in  concra&u  innominaco  cx  parcc 
cius,  qui  dac,incclligacur  concra&us,</#v/ 
facias,cx  parco  vero  cius,qui  aliquid  facit, 
dicacurconcra&us,/K/>  ?//<&/.  Scd  hoc  ica 
incclligcndum  eflc,  vt  cucncus  rci.qui  iru 
prxftacionc  cius,  quod  conucnic,confiftac, 
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declarec,  quis  rcucra  contjachis  fir ,  idquc  aur non  rerte  facerc,  difll  naturatis>§.2. ff.de 

vidccur  colligi  cx  rarionibus  &:  lcgibus ,  prafcriptuverb.   Quodli  vtrinqueratione 

1  2  quas  fubnccto."f  Primo,  quod  conrractus,  cuichonis  agercrur  ,  non  animaduerco, 

mnominari  ccnfcancurcx  lurecontrachiu  quid  ablurdicacis  illam  fcnccnciam  confc- 

nominarorum  .  cum  quibus  afBnirarcm  qui  pollic.  fi  vr  in  cmrione  &:  vendirione, 

habenc,/.  j.  §fi  quufcruum.ff.depofiticrt.eum  locarionc  &  conductionc,  vnus  cft  concra- 

qui.§fiinffe<Jort.ff.commodatt.  Scd  vr  in  illis  &us,  lcdrationeagentium  diucribs  refpe- 

Vcrmquc  nafciruractio,  quando  confcnfu  crus  habcr  >  idcmquoquc  &:  hic  dicamus. 

Tcl fimili  cx caufla  corirm.it  1  funr , dc  quib.  Quod ii conucnrioni  rcfpondeat eucntus, 

infi. deobliga.^.ijjr ffde9hl1g.it. cr t.confenju  cii  vr  a  quo  ccepir  contractus ,  illc  prior  im- 

fequent.  ira  ctia  hic  corrachis  vim  fua  vti  in-  plcat ,  vt t.  naturalisff.  de prafcript.  verb.  tuni 

quenancifciturrcfubfequuta.  Sccundo,  parum  rcfcrrc  puramus,  vndc  contraclus 

quodhicoiuractuseiuslintnaturar,  vttum  dcnominarioncm  accipiar,  rcucratamcn 

dcmum  fubriftant  ,  cum  rcs  inrerucnctir ,  ab  ipfo implcmenro  &  nomen  &  fubftan- 

vndcanteaccnfcndinonfunr  :  imo  is  pro  riam  fum!it,vcapparccex<//f7.  teg.naturatu, 

pactcfuaimplcuir.eapcenitcntiacondicc-  §.atcumdo,ctrcafin.  Quod  ad  teg.  iuris gen- 

'  repoccft  Uedjttbipccumam  \.eyl.ftptcunUm  tium  ,  §.  r.  attinct ,  j  nos  fupraoftcndi-  irf 

yffdec0ndtc7.cau(fdat.cauffnonfequut.Tctt\o,  rrtus  illum  jj\hanc  aflcrrionem  conrirma- 

quodiplaconiummario, 8cformam,&no-  rc,  quod  ilh  acho ciuilis  dccur.qui  perfe- 

mcnrcbus  darc  folear,/.// *}*/  quadnngen-  cic  ridem  conucnrionis  implcucnr  ma- 

tcSo.§.tffjtdlcg.l:alcid.  numittcndo  fcruum  ,  quamuis  Srichus, 

Qu^uro,  quod  quemadmodumuruum  qui  loco  ipfiusdarus  fucrat,  poftca  cui- 

ttacuialc ,  non  cx  ipfa  conucntione ,  /.  qui  ctus  prior  traditus  fuiflcr. »  Idcm  dc  pra:- 

pecuniamjo.ff.de  rcb.credit.  fcd  cx  numcra-  fcnti  lcge  confirmari  porcft ,  in  quanulla 

tionc nomcn  &:  fubftantiam capit ;  ira  et-  vis  conlhtuicur  in co  quod  praccflic,  fcd in 

iam  conrrachis  ,  dc  quibus  mcnrionem  ipfa  qucrclae  rcnuntiationc  Scrupulum 

facimus.  Quinro.quod  illudconrirmcrur  otiauo 8c nonoloco inicCtum  facilccximc- 

pctt.iurugent;um.§.rffdepacJ.  Sexrotulci-  mus ,  fnllas  lcgcs  intclligamus  de  cfHcaci  ( 

nhxc  fcnccnciapotcrt  cx  obfcruacionc,</.  conucntionc,  vt  fupra  dtchm  eit.  Deci- 

i.naturalis§.t.  cr j.ffde prafcrtpt.vcrb.  Septi-  ma  ditficultas  j  fubmouebitur  ,  ii  per-  if 

mo  hanc  rradicioncm  commcndanr  dc-  pendamus  tranfattionis  naturam  nonpa- 

cifio  prxfcncis  conftirucionis  cx  inrerpre-  ti ,  vr  pcenircncije  locus  iir,  ncquc  ramcn 

tationc  Barroli  &:  aliorum.  hanc  rcm  efficere ,  vt  ccflet  coniidcratio 

Et  hanc  vltimam  fcntcntiam  vcrio-  Barroli  &:  aliorum.   Etcnimncgari  noru 

rem  efle  conftituo.  Pro  cuius  conrirmutio-  poteft ,  hanc  conuentioncm  non  ita  effica- 

nc  argumcnra  contraria'  parris  conruran-  ccm  eflc ,  vr  aclioncm  produccrc  poflit/. 

da  vidcntur.  Etquidcm,qucdadprimum,  cumproio./as.crt.fiueapudacJa.Vndc  inre- 

(ccundum  cv  rcrtium  attinet ,  parum  nc-  liquis  uaturam  conrra&uuminnominaro- 

gotii  cxhibcrc  dcprchcndcntur,  quodin-  rum  ct  tiner ,  quod  ctiam  ex  hac  Icgcap- 

13  telligi  dcbeant  dc  conucntionc  j  aut  di-  parcic  potelt ,  vbi  acho  datur  ad  id  quod 
fpofitionc  cfficaci ,  non  quiex  fururo  c-  inrcrcfr.de  qua  repoftca  difpicicmus. 
ucnru  dcpcndcat ,  infiitut.  dercr.dtuif§.  tt/ad  Idque  maximcadmirtcndum  eft  in  prc/ 
qutfttumelicr  tfedetfi quid  27.  ff.dc  vfufruct.  fenti  controucrfia  ,  vbi  rraclatur  de  dc- 
dtcJ.  Lj.ff.  de  condict.  cauff  dat.cauff.non  ft-  fcrcnda  a&ionc  ,qua?  dcccrni  non  folcc, 
quut.  niiieiqui  pro  partc  fua  recte  farisfcccrir, 

QuartumargumcnrumccfTabir,  fi  pon-  tfiprofundoboctitut.c?tfifuper,eodcmJjUbita- 

1 4  dcrcmus  cx  eucntu  conftirui ,  f  quis  con-  rt.fupr.depatf. 

tra£his  (it  fivnumduntaxat  fidem  praefta-  Hisiracnuclcatisadhucrcliquaillaqu*- 

ij  ftarc  ponamus.  Quod  fi  vcro  vrcrquc,  \  ftiocft,quarcinhac  noftra  conftitutionc, 

quod  conucncrat  ab  inirio  intulcrit.fcd  cx  j  non  dccernatur  acho  dc  dolo ,  maxime  1  g 

poftraftodifficulras  oriaturratione  eui&i-  cumillud  coarguantplurcs  iuris  noftri  au- 

onis,  vtdicl.t.iuru  qentium.§.  i.  ff.de paftu,  &oriratcs. 

adhuc  idcm  dici  potcrit  cx  partc  ipfius,  Primo  Icx  naturalis.  §.quodfifaciamff. 

quiplcncquodpromiflumcrat ,  prarftitc-  de  prafcript.  verb.  qujc  ita  conccpta  cft: 

rit,cum  pariacfleiudiccncur,  non  faccrc  ^uod  ft  factam  vt  des ,  vt  ptficaquam  feci. 
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te/iitsd.tre  nuUa  eriteiuiiis  actio ,  (jr  idco  de  dolo 
dabttur.  Secundo ,$'.jt  cn  do  eadem  t.  naturalu 
circa fin.in  hxc  verba :  Sed Ji deditibi feruu  vt 
feruum  t  uum  manumitteres,& manumijijit;(j;  u 
quemdcdteuictu  l  i  ji jciensdedit  dedoiotnme 
dandam  acttonem ,  luliantss  Jtribit  ,ftign*ranSy 
in fattumtiuiUm.  Tcrtio \t\fiUnt.  if.eodem 
titnLtirta finem.  Quarco  Ltumfrofonaj.infr. 
de  dolomah.  Quinto Laciionehoc  titui.  Sunt 
lanc  hxc  contraria,  quat  fatis  vrgcant,  & 
omncs  intcrprctcs  fohcicos  habucrint,ma- 
ximc  quodnon  folum  hanc  noftram  lc- 
^cm  rcpugnarc  animaducrtcrcnt,  fcd  ct- 
iam</.  /. naturalts,§.fedft fatio.  Tcrtio  l.ft  ti- 
btfolienda22.eodem  tttul.  Quarto  candcm 
LJoient.vt  amultisaccipitur,  dequibuspo- 
ftca.  Quinto  t.iurugeniium ,  §.  i. Jf.de pact. 
Sanc  Paulus  Caftrcnfis  alibi  hanc  rcpu- 
gnantiam  tanti  pulucris  cflc  pronuntiac, 
qucm  nemo  cxhaurirequcat,addcs,quod 
fi  Iurisconfultus  rcuiuilceret,  illum  cum 
-fumma  difficultatc ,  autnullo  modoluum 
rcfponfum  fuftinere  polfc  Qua  de  caufla 
varise  a  multis  adfcruntur  folutioncs ,  quas 
pcrfcquitur  CouiwUbr.Jecundp,  mifieUan. 
caf.io. 

Nos^omifTuiupcrrluis ,  prscipuas  con- 
5  fe&abimur.  f  Vna  cft  gloflac  iplius  in  d.  §. 
jutdjtfatidmquzm  conhrmat  hoc  loci  Bar- 
tol.rm.2.  Caftrcnf.Corn.»*/».*.  Arctin.»./. 
Roman.  n.iS.  &  quam  communem  cfle  fa- 
tetur  ipfemet  Coi  ul : us d.§.io. quod fciliccc 
intcrfic,  anex  facxoipfius,qui  aliquidim- 
.plcuit,  nonnihil  compcndii  pccuniarii, 
quxutum  fit,an  minus ,  vt  hic  locum  habc- 
.  -xo\ci\mt\od.§.quodfifatiamy  vc  fola  aclio  dc 
dolo  compecac.   Id  cnim  cuincere  cxem- 
-  plum  manumiftionis  propofica?.  Hoc  enim 
.  pado  fubfcquuto.nullum  commodu.quod 
.  pacrimonio  acccdac  in  pacilcentcm  pro- 
fc&um  clTc,codemq;  perrinere./.flMw/>r<>/>0- 
•  tt4sinf.de dolo.  illic  vcro  defcratur  a&io  prx- 
icriptis  vcrbis ,  l.jittbifoUtnda,22.jf.  eodtm  ti- 
,  tttl.  Scd  cum  repugnet  §.  at  cumdo,  icem  /. 
,  inrti  otnuum    '.  i  .ff.de faiiu.  inquibusactio 
.  ciuilis  manumiflionis  nominc  dcccrnatur, 

0  "fidcirco  Francifcus  Curtius  yvtiUumrefert 
Corafdtft.taf.io.Ub. 2. mtfceU.  aliaminterprc- 
tationem  huic  §.  accommodauic  >  quam 
vcnouam  vfurpat  Hugo  Donell.  in  trac~t.de 
frtftrift.vtrb.Cr  magno  conatu  ibidcm  capit.  2t. 
&  multis  aliis  defendit,a&ioncmciuilcm 
duplici  modo  exaudiri poflc ,  vtgenerali- 
ter  omncs  aetioncs,  qux  iurc  ciuili  compa- 

1  ratz  funr,  concincac ,  fiuc  cx  verbis  &  men- 
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tc  lcgum,fiuc  cx  Ibla  fentcntia  carum  defe- 
ratur ,  modoverofpcciahcer,  vchisvcrbis 
eaactioduntaxatlignificctur,  quaccxver-  . 
bis ,  ipfius  legis  tnbuatur ,  id  eft ,  qu*  ccrta  - 
fit&lblennis,  qua:q;propterca  pcr  cxcel- 
lcntiam  ita  propric  appellctur.  In  hac  cauf> 
la  non  efleadionem  prarfcriptis  verbis,led 
ciuilcm  illam  obligationem  condittionis 
eius.quoddacumcft.  Scdhanccxpofitio-  ' 
nem  improbarunt  A 1  ciac.  Ub.faradox. ; .  c.7. 
itcm  Coraf.t4#.<vtf./0.quodnullafitconue- 
nicnsdifVercntiaintcr  contra&um  facto  vt 
des,  &  fatto  vtfaciaujtem  quod  condictio  ct- 
iara  lacrorumincafibusconccdatur,  i.fed 
fiatttfto.jf.  dt  tovdiit.  tauff.  dat.  te/ijf.non Jecu- 
ta.  iplc  vero  Coraf  dtit.  taf.  to.iilr.  2.  tnifctU. 
hutncrc p.ait,-f  lc  hunc  lalcbrolum  articu- 
lum  longcahtcr.  quam  cetcri,dcclaiare>vt 
fcilicctjn  contradu ftciovt  <fo,proptcrea 
adio  dc  dolo  dcccrnatur.quod  idcm  eriam 
in  nliis  conrra&ibus  cucniat,  fi  dolus  aigu- 
atur,  vt  \ idcic  licet  in  d.  l.naturalu. §.at  cum 
dv.jf.de  fr*joift,%\rb.ttiml.JoUm.i$.  codtmti- 
tuio. 

Porro  hoc  inter  alioscontratlus,  &ret- 
iam  contra£lym,faciovtiacias,ciTe  djffe- 
rentiar,  quod  fi  tu  ccilt  s  darc,  pcftquaiti  fc- 
cerim.dolus  praiumatur,  quodfadainfc- 
cra  iien  rxqucant,  /.  vaum}i.jf  dertgut.  tur. 
Proptcrca  autcm  Paulum  lurilconlultum 
addcrc,  nullam  aliam  aclioncm  ciuilcm.> 
fcd  dcdolodandam ,  quod  cadcm  cuma- 
liis  concurrcre  non  foleat,/.  r.§.  i.ff  dt  do/o 
nra/o.  Ncm  fi  doli  m  abcfleconftaict,qucd 
is ,  qui  dare  dcbcret  dare  ncn  pcf  ct ,  aut 
difficultatealiqua  impcdiretur,  cum  co  ca- 
fude  dolo  dari  ncqueat ,  dilccrncndacfle 
a£tioncm  przfcriptis  vcrbis ,  non  idc  m  cf- 
fe  in  con  c  r  j  d  u ,  dc,  vt  des-,  aut  contracru,  do  vt 
fatttstcum  datum  repcti  poflit.  Vndc  non 
tantusdolusarguitur,vt  quiparumci ,  qui 
implcuit  ,obe«c  pcffit  :totam  autcm  diffi- 
culratcm  elTe  in  contraclu  faciovt  facias, 
vbi  Bartolus  quidem  &  muiti  alii ,  qui  cum 
fcquuntur,  putcnt ,  arqualitatcm  fa&i  id 
conciliarc. 

Iple  vero  Corafius  cxiftimar,  id  cx  ea. 
caufla  proccderc ,  quod  facla  plcrunquc 
cum  difficulratc  cxpliccntur,  &tra£rum, 
tcmporis  fa?pc  requirant ,  quod  inciuilc  vi- 
deatur  hominem  inuitum  ccgerc  vt  ali- 
quid  facizt.Ug.moiis.jf.  deftrn.  §.interdki 
Hanc  Corafii  folutionc  m  ncn  fblum  prx- 
fcnfit  Accurfius.vt  iple  faretur in i eiuottettt. 
fj>  dt  frajtrift.  verb.  fed  ctiam  Bartoi>$ 


Tit.de  tranfa£.l 

indic7Jjtsturafis.§Mcumdo,verftudicdsquod  rcmcdiopoflfcconcurrere.f  Necmutat  §. 

fetproprie,  Cafirenfnum.  S.  lafon.  numerut.  Ec  guodfifactam,dic7.l.naturalu,  quia  rcfpondc- 

quamuis  hxc  Corafii  opinio  non  improba-  ri  poflcr  cum  Curtio  acque  Doncllo ,  nul- 

bilis  videacur,  camcn  non dubicarim com-  lam  ciuilcm  adlioncm  dari,id eft,non com- 

*x  munem  "j"  fentcntiam  ,  quod  quando  ali-  pctcrc  condi&ioncm  ob  cauflam,aliud  vc- ' 

quid  compcndii  pccuniarii  quxfirum  cft,  roina&ionem  praefcripris  vcrbis ,  vc  in fi- 

dcferacucaclioprxfcripcis  vcrbis  ,  pracfer-  milibus  lcgibus  animaduercimusficri,<z//£ 

rcadco  ,  vc  hoc  cafu  non  rcfcrac  an  dolus  Ji  cummibtj4.ffdedolo,dum  aic  Iurisconful- 

inccrccflcrir.an  minus.  Ncquc  obftarc  pu-  cus ,  nulla  alia,  quam  dc  dolo  malo  accio  Io- 

1  i  t<y\LnaturaUs,§.  at cum  do,  infin.  de  prttfcript.  cum  habcbic,&  camen in l.  permififii  x6.ff.de 

verb.  Duplcxcnimrcfponfio  expcdircdif-  prafcrip.verb.  huic  concedacaccioncmad 

ficulcaccm  poccrit    Primo  quod  ibidem  cxhibendum.    Eodem  pcrcincc  /.  interdi- 

rcfcrarur,  non>  auccm  conhrmcrurfen-  elum.ff.de precario ,  fiiungarurcum  lcgcfc- 

ccncialuliani,cum  Vlpianus in  l.folent.  t$ff  cunda §.  t.&L duo.  §.  vltim.  ff.eodemtitulo. 

<W.///.aliudlenciac,&poftcahancopinio-  Scdquiailludnobisfacercrcligioeft,idcir- 

ncm  diffidentcr  accingac ,  quod  denique  coftacuimus,mulcasracioncs  idimpccra£ 

Mauricianus&Vlpianus/»/./*r*rgM//«w.§.  fc.  Primo,  quod  cxfa&o  manumiflionis 

jff.dep.tc7.  candcm  fenccnciam  rcpudiare  nullumcominodumalccriquafficum  eflcr. 

vidcancur.quodillcjT  incclligacurdcfaao,  Secundo,quod  hbcrracis  caufla  recraftari 

cx  quo  alccra  pars  nullum  compcndium  nondcbear Uumpropon.is.cde  dolo.  Tcrtio, 

fcntiat.Hic  cnim  illadiftinctionem  admit-  quod  hic  concra&us,  vc  Goueanus  criadil- 

tcndimcflc,vcfcicns  conucniri  actioncdc  feruit,cuiusmcncioncmfacicCoraf</.  c.to. 

dolo  pollic ,  ignorans  auccm  neceiTario  in-  Ub.2.mifeUan.  nullam  affiniraccm  habeac 

tcrpcllari  dcbcacpcra&ioncm  pnrfcripcis  cumaliisconcra&ibusnominacis,adcuius 

verbis.  fimilicudincm  actiodefcrri  poflir,  vr  infi- 

14     Scd  anfcicnsf  ctiam  hac  actione  con-  nuacidemIurisconfulrus/'»flf././M/*rj/fcf,jJ*. 

ucniti  poflit  ,  in  concrouerfiam  rcuocari  fedftfacio.  Quarro,  quodcx  quo  altcrccf. 

poflWEcquamuislcgcsinlocisa  nobis  fu-  fccdare,doloillud  vidcacurfaccrc,nonfo- 

pra  allcgacis  concrarium  innuanc ,  camen  lum  quod  cx  comparacionc  dcfiderate;  ma- 

nihil  apcrrc  dcclaranr.  Erfane  durumvi-  numiflionis  cum  ipfapromiflioncviciflim 

dcretur,quod  melior  cflcc  condicioillius,  dandi,iamabiniciodolumadhibuiflcvidc- 

qui  dolum  commilic,  quam  qui  impru-  acur.fcdeciamcxco.quodpoft  manumifll- 

dcns  rem  alicnamcradidir.  Conrraregu-  onem  darc  fupcrfedcacalius  doluscumu- 

M  Iamgvncralcm,tquodinomnidifpoiitio-  letur,quicumnonfugiatipfum  manumir- 

ncabfurdirasvitandafic./.  fcire  oportct.§.a~  tcnce  led  rci euideria  hoc  ipfum  coarguat, 

liudetiam.ff.de  accufat.  Quod  fancconcingc-  dc  fcqucri  dcbcc,  quod  actionem  dcdolo 

rcc ,  fi  is,  qui  dolumadmifit.  fpacio  bien-  incrarempusdcfinitum/^W./w^.^^/.  n5 

nii.cx  quodolus  intcrccflit,  liberarccur,  /.  inftitucric.Quxcofidcraciodirimiccocen- 

3-6 fnjnfrajcdol.  Acccdicquod cum nemof  cionem,qua; alias efle poffit,  cum Liurisgen- 

curpicudinemallcgare  poific ,  /.  altot.  (f.  de  tium7.§.tff.depac7.ktm  cum  §.at cum do,d.L 

iureiur.  hic  quoquc  audicndus  non  vidca-  naturalis,cxquib.  colligiraus  cciam  in  fimili 

cur,  fi  concra  moucnrcm  actioncm  pra:-  cafudcferriaccionepr^fcripcisvcrbisjpura 

fcriptis  vcrbis  illc  fc  cxccptione  nrarfcri-  fi  Srichum  dcderim,vc  Pamphilum  manu- 

ptionis  defenderevelir  ,  quafi  illa  aclio  miccas,tuquccummanumi(cris&  Stichus 

noncompctcrct,fcdaliadcdolo,qujtiam  poftcacuiccusfir:  hic  eqim  proprerea  per 

cxpirafler.  a&ionem  prxfcripcis  vcrbis  fubucnirur , 

Nec  obftarcpuco  >  quod  accio  dedolo  quod  vcl  nullusdolusinccrccfleric  indan- 

dcccrninonfolccvbialiacompccic,  dtc7.  L  do  Scichum,  vcldc  codem  conftarc  non 

§.fin.&muUis  legibusfcqqff.de  dob.  Nam , vc  pocucritipfi manumiflori.  Quibus  ira con- 

antca  incellcctumeft,  lnccrcumftacuimus  fticutis,f  noeft,quodnoscorqtiear /./*/*»/.  %\ 

;    an  huic  compcrac  a£tio  dc  dolo ,  l.iurisgcn-  tf.ff.de prafirip.verb.  Nam  Vlpianus,  vt  an- 

tium,§.r  ff.de pacTis.  Dcindc  nonanimad-  ccadixi.illudrefcrc  duncaxac,  idquc  diffi- 

uerco.quarablurdicas  hanc  fcnccnciamco-  dcnccr ,  quod  vidcrccobftarcregulam ,  do 

fequucura  fic,  fi  cuna  Fulgof/w /M«w.7.dica-  qua  /'»  //.  §fen.fin.&  feqff  dedol.ntalo. 
mus  act  1  uncm  dc  dolo  cum  generaii  hoc       Imo  hic  ccxcus  fuperiorem  opinioncm 
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4  o  6  Commcnt.Petr.  Gilkcnii  ad  Lib.I  I.Cod. 

Fulgofii  confirmarc  vidctur ,  quod  actio  mitt.poffff itavtdMc  non  potuerit,quodi- 

przfcriptis  vcrbis ,  cum  accionc  dc  dolo  cx  pfa  non  habebat  /.  trtdttiQ.ff.de  atq.  rer. dcm. 

luliani  icntentia  concurrcrc  peflic.  Porro  ( niii  quis  rcplicando  occurrat ,  fatis  eflc, 

\cxz£tioncjup.hoctttul.  multipliccmintd-  quod  quis  accionem  &  ius  fuum  omit- 

le&um  rccipit,  vt  tbidemoJlendmust  vt  in-  cac^ldcirco-]'  vidcndum  cft ,  quomodo  rc-  3** 

tclligi  poifit  dc  dolo  quo  quis  vfus  fit  ante  ceptam  intcrprctationem ,  fciliccc ,  quod 

acccptilationcm ,  in  ipfa,  &poft  candcm.  hic  vcrfctur  llla  concra&us  fpecics  ,  quz 

Sccundo  cafu ,  cadcm rectc proccdit.  Vlti-  facio  vt  dcs  appellatur ,  in  tuto  collocc- 

mo  calu  aliud  probandum  cflc  cxiftima-  mus :  &  puro,  fi  illam  rationcm  ample- 

mus,  quod  ibidcm  non  omnia  interucni-  6t\  vclimus ,  quam  communiter  placuiflc 

znt,q\i£inLnaturalu.§.quod/i faciam,  inter-  fupra oftendi , quod  quoticns cx  fa&o mco 

cedercpropofui.  aliquid  cmolumenti  aduerfario  quzficum 

Quibus  ita  conftitutis  confequcnseft,  cft,egopoflim confugcreadaccioncm pr$- 

vccollamusfcrupulum  ,  qm  cxdcfinicionc  fcriptis  vcrbis  ,  omnis  rcs  in  tranquillo 

noftrz  lcgis  incidcrcvideatur.  Quain  rc  coniiftat,cumhcrcdcscx  huiusmodicon- 

fi  quis  dimcultatcs  fupra  cxcitatas  vitarc  uentionelocupletari  vidcantur-  Sedquia 

z9  vcllctjpoflctnonincoloratcvnacum^  Al-  hzcfentencia  lacis  controuerfacft ,  vttam 

ciato  hic  num.4-.item numer.37.  Done/L  numer.  ojtendi ,  quod  obftct  generalis  definitio  d. 

o.Decnum.  4.  contcndcrc ,  nos  in  ca  fa&i  §.quod ftjactaml.naturamffde pr*/cript.verk 

(yccicvci&xi><\xixdicJ.Lnaturalis,ff.  dcpr*~  idcirco  coniungcndas  eflc  cxiftimo  o- 

Jcript.vcrh.§.fcdJifaciovtfacias,  proponitur,  mncs  illas  circumftantias  ,  quz  in  haclc- 

vt  fcilicet  vtrinquc  factum  in  conuentio-  gefeorrerunc.  Hicenimlongealiterconv 

ncmvcniflcvidcatur,quodau£torccodcm  parata  func  omnia.quamin  d.§.quodffa- 

Alciatovcrbumfufcipcrctnon  contincat  fww,euenirc  oftcndi.  De quzficocmra 

dominiitranslationcm.fcd  potiusnudam  cmolumento  non  dubicacur  ,  cum  hcrc- 

rcccptioncm,qu^cxcradicioncconcingac,  dcsquodfili^cxpaccrnisbonisdcbcbactir, 

3°  dtfiJjtaturalis.§fcdfifacio.  Egovcrofcon-  poflidcant. 

ftituo,vcrbumy2i^/^»<if,modoconcinere        Dcinde  quamuis  confticucio  noftra 

dominiirranslationem.modonudam pof-  declarct  iurisdcfinitioncm non  finerc, vt 

fcflIonisapprchcnfionem,finacurarci,  dc  filii  femel  omiflam  qucrelam  f  inftaura-M 

qua  trandgatur  altcrucrum  poftulcc,  vel  fi  rc  poflinc ,  camcn  candcm  non  mecimur 

conftccdcmencccranfigcncium.  Porrofi  cxeo,  quodillud  arquum  non  fic ,  fi  pcrib- 

illam  in  przfenci  cafu  infpiciamus,  non^  nam  hcredum  incueamur ,  aut  <j  natura 

facilc  conftitucmus  hanc  cogicationcm  rciilludnonconccdac,fedq,c6uenicncius 

matris  inomciofi  qucrclam  rcmicccncis  cxiftimccaliudrcmediu  fuggcrcre,  quo  fi- 

fuiflc,  vt  nuda  tradicionc  hcrcdcs  fungc-  liz  hcrcdibus  confulatur quam illud.quod 

rcntur,fcdvt  dominiumbonorum.dcqui-  cum  fugillationc  parenrisconiunctum  cf 

bus  conucnerat,  in  fc  falte  hactenus  trans-  fc  poflir, l.omnt modo ,  tnjr.  de  ir.off.  teftament. 

fcrrent ,  quatcnus  apud  parentem  fuiflet.  Aliud  autcm  obtinet  in  caufla  libcrtatis, 

Exiftimarcm  igitur  ,  fi  quis  crumpendi  quz  fi  fcmel  quzfira  fic ,  ex  caufla  alieni 

occafionem  quzrcrc  vcllct,  longcalia  ra-  doli lzdi  non dcbcc ,  Lfidolo,  24.  ff.  de  doL 

il  tionc  cundcm  cuadere  poflc  :  f  Non  c-  mai.a^  &c  libcrtas  pcr  fc  fauorabilis  fit ,  & 

nimanimaduerto,  quid  prohibcacdiccre,  hic  craclccur  dciniuriaipfius,cuiinnoccn- 

nos  in  fecundo  eiufdem  lcgis ,  nacuralis,  ti  cadem  eripi  debcrct.    Idem  dc  vlti- 

gcnerc  aut  mcmbro  §.  at  cum  do ,  vcrfari.  ma  conditionc  dici  potcft ,  quod  fcilicet 

Cumcnimea,quzremircic,dare  dicacur/.  hic  non  arguatur  dolus  ipforum  hcrc- 

ftmulitr.to.ff.de condicl.cauf. dM.cauff.nl fiquut.  dum;  quamuis  cnimis  ,  qui  non  foluat, 

ita  ctiam  &  hzc  matcr  dcdiflc  intelliga-  vidcaturcfle  in  dolo,  tamcn  mulrz  cau£ 

tur ,  cx  quo  a  litc  diflcrit ,  Sc  rcnuntiauc-  fz  illum  impcdirc  poflunr,  quo  minus  pro- 

rit  qucrelz.  mifli  fidem  przfter ,  quo  cafu  a&ioncm 

Jt    Scdquiacommunisincerprccaciofad-  przfcriptis  vcrhis ,  dari  f  ncc  ipfc  Co-jf 

ucrfatur,  &hzc  ipfa  confideratio  fuoin-  raf  d.  Ubrfecundo  mifcellan.  c.  10.  diffitctur. 
commodo  non  careat ,  quod  dominium  Vltimopcrpcndioporrec,quodhicvcr- 

rerum  hercdicariarum  pcnes  hcrcdcs  in-  femur  incauflacranfactionis,  quzfauora- 

teUigaturtuuTc,  l.qui  hcredes  ff.de acq.veU.  biUspcrfccft,&nullumpGcnitcntizJocum 

facc- 
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Tkdetranfa&.l.cum  mota.  407 

h c c r c ColtuLquamuisjnJra, hoetitul.  Quod  ius  naturam adfcifccrc ,  adco  vt  quemad- 

dc  concractu.  facio  vt  dcs  dici  non  poreft.  modum  a&io  prxfcripcis  vcrbis  datur  ad 

His  omnibus  pondcratis  animad  uerci-  id  quod  intttt{\iljiaturaluy§.i.ffjepr*fcrip. 

mus  tamcn  prxcipuura  fundamcncum  in  «iw».icacciam  idem  probcmus  in  ftipulaci- 

3  6  eo  confifterc.  *f  quod  inquum  videatur  ,  onc,  quod&ipfum  multis  lcgibus  proba- 

qucm  cum  damno  &:  iniuria  alicna  locu-  n  poreft,vci  ftipulatio  migrat  m  Iegem  eius 

plctiorcm  vtddiLiurenatura^oi.ffde  reguL  rci,cui  fucccdit,  vtl.eum.§.quiimurtarum.ff. 

tur.  eaquc  cauflam  prxbuit,  vt  lcgislatores  fiquis  caut. ittdjijl.caujf.faclj.fin.ff.de folutj.  j. 

a&ioncm  prxfcriptis  vcrbis  dcccrncrcnt,  § farui.ff.de prtuil.  creditor.  qui  inpande&is 

vt  hac  nofira  UgeejrLfipro fundo  3/.  hociitul.  Florcntinis  eft  fub  tit\x\oderebmauclor.iud. 

l.fi  tibi  pohenday  dri.fiUnt.  ff.  de  prafcript.  vend.ejr ineipit  quafttum  cft ,  ttcml.t.§.belltf 

verbU.  fime.fffiUgatorummminecaueatur.  Huc  cc- 

Cognicishis,qu$fuprapcrfccutifumus,  iampertinct^ 'fia fupr.de pacf.  vbi  paCtumi- 

nonerit,quodmultumcirca  iilam  quxfti-  mitaturnaturamvlcimxvoluncacis,cuiac- 

oncm  laboremus,  quidcaullje  iic  ,  quod  ccdic; //««/./. infr.de rer.pern;ut.  Obferuan- 

37  Impcratorcs  cx  hac  cranlaccioncf  a&io-  dumautemcftPaulumCaftrenf  hicnumer. 

ncm  imparciant  contragencralemdefini-  ^.paulloaliterrcdigcrcre.f  Iscnimcxifti-4* 

tioncmZ  cumproponas&Lfiuc  apudacia ,  hoe  mat  cfle  in  clc&ione  ipfius  adoris.vtrum  a- 

eodaitul.  Etcnim  rcfpondcrc  nobis  liccbit  gere  velit  ad  promifli  prxftacionem,  an  ad 

cum  Vlpiano  w»  LfoUnt.ff.  de prajcript.  verb.  id quod incercft.  Scd ianc  hanc ipfius opi- 

hanc  conucntioncm  nudam  noncflc,fcd  nioncm  tcxtus  verbaiacismanircfte  rercl- 

vt  idemait//;  /.  iuris gentium, §. t.  f.  depacl.  lcrc  vidcntur,  dum  coniungit  ftipulario- 

cauflfam  habcre,  ita  vtmeriroaclionis  iurc  ncm  cum  a&ione  prxfcriptis  vcrbis  ,  vno 

fuccurri  debcac  Tunc  cnim  pactum  vcl  orarionisfilo,invcrbafequcncia :  Ferumji 

tran fa&io  adionem  non  parit ,  quando  in-  fides placitis prafiita  non cii ,  in id quodinterefi 

tra  conuentionis  fines  conftituerunt.Cum  diuerjam partem  recle  conuenietis.  ^fut  enim 

autem  hic  cx  partc  vnius  facisfaccum fic,  &  Jifijpuiatioconuentionifubdita  eftexfiipu/atna- 

res  ita, vt  dcbcbat  f\ib(tal\i\itzyi.Ugemfupr.de  Uio compettt ,  aut Ji omtjfa  vtrborum  obtigatio 

patt^rLfidebitorieod.titui.noniniuviilmpc-  tft  vti/it atiio,  qua prajtriptis  verbisremactam 

ratorcs  filiis  eiufdcm,qux  qucrelx  inofhci-  demonjiratjanda  etf. 

©ficcftamencirenunriauerac,ac"tionemin-        Q_ua dc  cauflfa  f  A\cm.numero  22.D0  41 

dulgcnt.  ncll.  numer.fi.  paulloalitcr  hanc  rem  dige- 

Properantibusnobisdcfungicnarratio-  runt,ftatuuritenim,quodcuminconucn- 

nchuiuslcgis,orTcrtIcaliadifhcultas,quod  tioncm  dandi  obligatio  non  vencrit  fcd 

3  8lcx*f  conftituatftipulationcmdari  ,  adid  traditionis,&proptcrca  hicfitcontra&us 

quodintercft.  Sicnim  vcrbumfufcipicn-  facio  vtfacias,nonmirumdebeatvidcri,fi 

dicontinctdominiitranslationcm,vcmul-  ftipulatiocompcratadid.quod  intcrcft,vc 

tos  affiimarcoftcndi, confcqucnterquoqi  in  pa&iobligationibus  rcgularitcr  ficriib- 

ftipulario  idcm  tribuere  debcbat ,  vt  l.  vbi  \tt.LJtipuiationesnondiuiduutur.  72. ff. de  verb. 

tton  apparet  7$.  §.fin.ffJe  verbor.  obUg.  maxi-  ob/ig.cr  t. fi  quis  ab  atio  tj.  §.fin.Jf.  de  re  iudie. 

me,quod  cx  quo ftipulatio  eft  interpofita,  ft ipulatio  hoc modo  a  contraftu  principa- 

vidcatur  ipfe  concraccus  dcfincrc  clTc  in-  linonregatur,  fcdpropriamnaturamrcti- 

nominatus ,  *  cxplacttojnfra,  derer.permut.  I.  neat.  Sed  cum  hanc  lentcntiam  fupra  con- 

tanfinff.de paiJ.itemLeumpretibm,  infra,de  furarim,placec  confideracio  Fulgofiif  hit* 5 

5  9  rerfermut.  f  Eodem  pcr  tincnt  mulcx  legcs,  numer.o.verf.togitaui ,  quod  cum  hic  tra&c- 

cx  quibus  apparct ,  quod  ftipulatio  pro-  turdcquota  bonorum, illanon  poffunc  in- 

40  priam  naturam  retinere  vidcatur,  fvt  i.  ra-  tclligi,nifi  dcdu&o  xre  alitno  Lfj.ffdeverb 

tio,  §.t.ff.deac7.  emt.&vendit.  I.  miUs.§.decem.  figntfLtff.ffadLlatctdJ.ttffdeture  fifc.  Quod 

ffderetudic.  Scdcamcnhis  argumcntis  ni-  fietiam  conftituamus  bona  accipicndacf- 

hilderogantibus  doftores  noftri  numero$.  fcnon  deduaoa?realieno,tamcnhoccafu 

Kngt\.numer.s.Coxn.num.2.  Alcxand.»««r.  adhuc  agi  dcbcac  ad  id  ,  quod  intercft  cx 

j.Franc.Aretin,»w*w..?.  LudouicRoman.  obfcruationc, /.  nonampttmy  26.  §.fin.  cum 
num.t.Dont\\.uum.p.  quamuisctiamaliam  Lfeq.fdeUgat.i.LfiquisferuumS.§ 
opinionemlequatur,  ftatuunt,  ftipulacio-  fin.  cum  /.  Jeq.ff  de  U^ 

»cm  concradui  innominaco  adicdam ,  c-  .  f  gat.  z. 
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LiCX tranfattionu  ,  /.  «c  quod  copromiiTum  appellatione  tranf 

attioniscontincacur,vcc6tcnduntdo{to- 
S  v  m  m  a  r  i  a  rcs ,  dc  quibus  mentioncm  fccimus  in  ru- 

brtc.hoctttuL  liue  quod  vcrbo  alicnationis 

'     Trocurdtor  aclum  libtTdlitdtit  txcrcert  non  po~    «CCCptO  rcteratur,    quain  procuratonbus 

ttU.  pcrmiiTam  n  6  ciTe  demoftrant  l.m*nd.gener. 

*  An  proturdttr  compromitterepofiu  ?  ostf.de  »rocur.&Ljiprocuraioryinfr.eodJtt.hxt 

3    ^MCm  dcmqucquodvrgeatgcnerahsrano,/.™. 

*  Scmcntu  Alcun  ext.cmdn.u ,quod  fi procutdtor  i      \  j  j- 

k&Vfottj^ntui^^pZaf^  ^#^^quodmchorcmdominicondi. 
«r        iw  tomprcmtttendt  tcnjuuu.  rcdderc  poffit ,  dctcnorcm  nequeat. 

f   hUndjti ftnesdiltgenttr  cuflod.endt.  Ec  quamuis  in  arbitratore  cotiarium  con- 

t    Vtrbd  tndubtoinjftculifignifudttoncfuntaccipi'  ftituatf  t\\cx.conftt 2t.num.z.tj? 7.hb.2.Corn.\ 

tndu.  $.t.voU.  i,  cmqueeocaiu  admictat  Alciac. 

7   Indmbiguu&obfcuruidinfruitndumquodvcrifi'  hicm^erji  f  h  procumorficconfticucus  4 

cum  llla  potclt.itc ,  vctrani;gerepolht,co 


8  rr^^Z^!^rJtltiftendre!>''t^^ hoC"'""~  icihccc cafu ,  cuo cx  ienccntia  arbitratons 

ndttmtpjtconcejjumjtt.  j  •  i       j    c  i 

9  Procttratorinremftiamconfittutmtdqmeyfacere  cerci  compciidiiahquidrcterar,  tamcml- 

nonprobibetur.  hsaircnticndumnonputo.Quamuiscnim 

v    An procuratorgeneralii idfaftrcpcftt,ficondttie-  is ,  qui  gencrali  poccftacc  lubnixus  cft,  ii  q- 

nemdominimdtoremfacuti  dam.quc.  fpccialcm  voluntacem  rcquiranr, 

ii   Utgatiuaftuttntiaabauaort  dtftnft.  conccflacidem  finc.  poffitiniimilibus  can- 

U    InttWmUonUto.Cdtproturdt  dcm  poceftutcm  cxcrccrc,cdp.quiaddoendu, 

H     f£%Zi  ir^u^.tamenhicaliudprobandum 

14   Dtftinclioauclorif.  cnt,quoddiuerfa  fic  cauflatra(attionis,per 

/ /    Nudam  domim  fcitntum  rtguurittr  tpfi  non  no-  quam  ftatim a  lite difccdacur,  Lfratrit.&L 

ctrt.  quamuU,hoc  tituLstlu  vcro  compromiifi,  fi« 

16   U  fcireattquidtuteBigitur.qui  rem  cognouitcum  Ue  dc  arbicracorc,  fiuc  de  arbitno  rra&e- 

fuuttrtumfiantm.  lur>  cumvcrobiquc  res  moram  jncogno- 

,7    IntetUamLfrima,  *.  mag,firum.ff.dttxtrcttor.  rccndo  rcquirac&fumtusV.^  ^/*r,/ 

,8    ^nfioadleg.vclvniunforum.ff.depignora.  ^/>wAquodque compromiiTurn r"juaj*. 

onc&arbitnuboniviri,/^w»r/<i/r.§.4rt'//r./j. 

I9    Defitnataadvnum fiucm,diutrfumpjrtrtnonde~  frofocto,  fccundum inftantiam  rccipiac ,  & 

bent.  pcrconfcquensrcrra&aripoiTic  ,  quodin 

u    Proturatorem  tx  cauffa  ntctfitotu  ironfigert  tranfactionc  dicincquic.  Quod  dcnique 

pofc-  tranfacttonullo  datoautacceptononpro- 

ii    Trocurdtor,quiltberdmftdtuendifd(ultdttmbd-  ce^XiJ.}s.hoctituL 

^£2^*4*T'fa^  NccmouctconfiderarioAlciati,coro- 

"  q*L  rJ^/^r^Td-r^^^^  Prom;fum  cri*m  aliquid  tribucrc  PolTc» 

iprocurdtortgtfidfunt, tontra  Angtlum  &  Cor-  cum  lllud  pendeatex  cuentu  pt  onuntian- 

ntum.detffttlutiaufuu.  onis,LFompontm.ffderecrpt.arbttr.  Etfipo- 

namus  ab  inicio  in  ipfo  compromiilb  ita 

Vamuis  procurator  ,  qui  no-  conucnifle  ,  adhucobftabuntrationcsfu- 

minc  alterius  gcncraliter  ad  praanobisin  mediumadducta-.  Vndetc- 

adminiftrandumconftiruitur,  iam  hoc  cafu  non  puro  diftinguedumirt- 

vidcaturomncir  adumcciam  terarbirracorcm  cVarbirnum  Eccnimvi- 

illum,qui  dominii  cranslacioncm ,  remifli-  dccur  erTc  ahqua  terr  critas  hinc  procura- 

onemac"tionis&fimiliacomplettarur,cx-  toris ,  indc  parris  a^ucrfa?  cum  cocom-  v 

plicarcpofTctamcnexdifpoiitioncnoftra*  «romirtcntis,  f  quo.i  cum  mandati  fincs  C 

Lintclligimus ,  cadcm  vcrba  cx  nacura  rci  diligcnct  r cuftodtcndi  (inr,  /.  dtltgenterfcm 

circumicribi ,  vradminiftrare  vtiliterpof-  maluerintrnhanc  cauilam  deducere&cx 

iit,non  profundereaut  hbcralitatis  attum  vna litc duas  fufcir AtcJ.a  ^.prdtor. ff.de reiw 

%"\ttmcxtcxciccTcJjontra*S.ff.depit£r.\\mc  dtc.  q  tranfadionis  rcmedio  rotam  contto- 

*  infcrturquodpari  racionc  procuratorcs  f  ucrfiaiemelcoponeie  Ncct)bftar,q,vcrbo 

compromittcrenequeant,/./?^*»».  §. fi  trafadionit  cdpromiiium  corincn  vidcaf*, 

*mfromifero.ff.de$uittjc*pf<rtkiu>  dearbtt.  fi-  idcnim  admiccedu  eflc  ftacuo.fi  in  g  rcra^i 

iigni- 
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fign  ificationc accipiatur,  no  fpeciali.  Por-  hem  accipiac,  /.  cumht.  ^jranfdfitontm.ff.  de 
ro  notaeftillainterpretum  noftrorum  tra-  trdnfacl.  fuo  ioco  cxpediui.  Lexf  «w»  a£#  ** 

*  dicio, rcrba in dubio in fpeciali  f fignifica-  mtnm,  parum  appofltc  ad  cauftam  ttanf- 
tione accipicnda,  /. Itgdtnm.  j s ^  /irg*/.>.    fcrrur,  eum  non  conccpta fit  in  pcrfonani 

7  Hucpcrtinetregulaiuris,f /./»  dmbiguu ff.  procuraroris,(edminpris,quinullaratione 
d/ereg.inr.  i n  a m bigu'.s  fpe&andam  fenten-  Jard i  t u r, cu m  fi  qutd ipfius interc(fec,adhuc 
tiamillius,quieumfermonem  protuliflcr,  audiripoflit.  Lcx  tutcr.2c\.fiprjtfes,p*tuni 
▼ndedominum,v/4*/M^<7*»^,confu.  negotii  cxhibcbunt,  G  mcmincrimus  ali* 
leredebuerunc.  Accedit,quod  hoc verifi-  am  cauflam  hafura  pcrlonarum  efle,  qui 
milnis cflc  vidcatur,quod m  reobfcurain-  quodam raodoliberamadminiftrandira- 
fpici  (olcreluriic6fultusprorlteatur,/.r0^.  tionem  habenr  a  Jcgc.  Qua  dc  cauiTaec- 
Jenris.ffdereg.iur.  H  x  c  dcfinitio  ad  modu,  iam  probare  non  po(fum,f  qu«  mox*« .29.  1 1 
vtvidcrecft,  locupletata, nonnullaseXce.  fubiicit,quzqueetiaraanccilhim  tradide- 

t  ptioncsadmittit.Etcnim  extraf  cocroucr-  racCorneus  hicnnm.2.dc  tranfaftione  fci- 
fiara  elt.procuratorcm, cui  nominarim id  cnrc  domino,  vel  cx  confuctudinc  ipfius 
permilTumhr.hocfjccrcpofle,/  midttoff.  fatb.  Pnma  cnim  cxplicationefa  requi- 
deprtcurator.l  wfturtndurn  %  fn.&l.f q  jf.de  rir.  Secunda  mco  iudicio  vera  noncft.  £t- 
inreinr.gltffdhicinverb.oUrogdntt ,du  n cxci-  cnim,  fi  antcquam  tranfigcrctur, f  domi-  14 
pic trescalus,quorum hic  p >  ior  eft  B irtel.in  nus hocfciuerir,& compercaseciara  tranf- 
frimc.Ang.n.t.Cdfirtnf.n.2.FnLg.n.t.  Cornn.2.  a&ionis  conditioncs  habueric  atque  tace^ 
Sdlyc.n.i.Lud.Romdn  nu.j.  Frtnti/e.  Artt.  n.2.  at,  hoc  cafu  non  arbs  trarcr  1 1 1  um  t. icilc  au- 
PhiLDtctmnJ.ldfinn.ff.Alex.n.^.o^yxiomnci  diendurae(Te,quod  deburaec  procurato- 
fubfcribut  gloflx  tres  calus,  vt  dictio  cft,cx-    rem  fuum  ccrtiorcm  reddere  de  concra- 

9  cipienti.  Pari  rationenoprohibecurf  pro-  riavoluncace ydrgnmentJ.fifideinff0r.29.  §  fi 
curator  in rcm  fttam conftittttus  id  faccre,  tnmdebiierff.mdnddtu nifi fit.quodcum  ex- 
Ifidfitdntnm.tjffdepafi.&gbffdtftdofftrei  cufcr,  vcl  u  ti  himia  vereCundta, vel  metas, 
fuprddliegdii.AddontAlbct.htcnn.r.ucPhi-  aut  (imilc  quidpiam  .  Idem  igitur  rrtulto" 
lip  Corn.»«  lAlckfl./;.  etii  duo  pnorcJ  m.igis  dicendum cft,fi  antc  tranlact loncrtli 
cum d jbitattone  loquatur, &:  fccundu  iu-  vel  poft  cam  interpofitam,  dorttino  illud 
10  risrigoremaiiudobtincrcfaccancur.fccia  procuracor  llgn  ficct ,  ifque  filcnrio  rcm 
procuracorcm  gcncralem  id  faccrc  poflei  tranfmircat,«/£. /.  fijiUm.jf.kdSendtufconfnU 
rnododominicoditionem tneliorccaciac,  ium OrUtiionum.  Porro,  li  nihil  raleincer- 
srg.i.cn bt.%.t*m  trdnfotfione.ffdetri(d8.l.no  uenerir,  fed  doramus  aliundc  id  rcfciuerir» 
tdeo mtnm.infr.dtprecnrdt.Lpnte.inprinc.ff.de  &  caceac,f non  puco  huiufmodt  filentium  1  y 
II  turetur.i/tm  l  prtfts  hoctJt.-\Ego  vcroftnuo,  ad  compromtffi  approhationem  pertinc- 
hactradiciongfitcispericulofameue,  tjuod  rc.cum  pocuerinccflcmuic*  tacctidi  cauf- 
fubhocpr^tcxtudomittusproprictatcfua-  fr,  quodexfpettauent  ccmpus  &comm6- 
rumferum  concra  volunutem  (uam  etui  ditatem  cxpoftulandi ,  quod  ignoraucrit 
polfi t3contra/./7(p rocurttor.  10.  tnf.dtprocurg.  Condiciones  tranla ftion is.  f  U  cni m  fcirc  1 6 
tor.  quodquc Idtltgtmtrjttm  l jipro  tt.  4$.ff.  al  1  qui d  dicitur,  qm  rem  cognOuiC Cum  fuis 
m*ndatt.ccumtni!iis.& txnmdtmnmftcerdi-  Circumftantiis,4r^*»f./.  vt  refionfum.httit. 
t4U.dtprdktnd.inff.ljitnimdnehm.infin.ffde  quOd fecum cogitant ius <uum  (aluum & il- 
negot.gtfi.  Lanie  dlitnem.  L  hereditne.  %.t. ff.de  \x  I u  m  m  a  n  c  r  e  ././/>«/.§ .  vtdetur.ft.amb.moi. 
pettt.hered.  Lfi crtdittr.  §.  t.ff.  depecul.  Ferdtn.   pig. velhypath.foL 

Fdfq.tih.t.e.s.  tllufir.controuerf.  hui u fm od i  0-  Nec mo\\CtfiLi.%.mdgi/hum.ff.dei»ertit.  \f 
pinioncm  apcrcc  videacttr  refellere.  Accc-  aflion.  q u a m  ad  hoc  propoficum  expendit 
duncleges&auctoricaces.quz  a  nobisc6-  Alciac.  Etcnim  publica vtiIitas,dequa/W. 
mcmor AOiutinduthent.hocimporreflum.C.  l.t .tuprincMan  naturancgottt,q,  nauigadi 
defdcrefdntl.Ecclef.nu.94'  Vndectiam  Albc-  ofriciu  tractu'  tcmporis  accipiat,dominoqi 
xichitMn.r.ic Dccinsnnm.S.  ingenuc fateh-  deliberadi ipatium, quid  prziudieii  cx  rali 
tur,quod  fliuns  dehnitioncm  tntucri  vcli-  actu  nafci  rioffit  .tribuat ,  id  concedere  vi- 
mus, quam ipH  ngorem iuris vocant, hanc  dcncun  Ih  eadem  caufla  efle  confticuo f  jf 
hoftralcnccnciam  vcriorcm cfle.  Quain rd  legcm ,vel4nwcr/e>n*.f.depigner.d8ien.  vc 
honcft,quodlaboremusdelegibusincon-  barces,qtuseidem  AlciacUs  dclcgac,iufti- 
trarmm  allcgatis:  quaenim  intcrprctatio-    ricrcnon  poffit.  Quamuiscnim  dominus 
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foleat  rtaafigerc,  Tnon  tamen  pcocuratot  i  finhicnum.j.  iartoLtnLmand#*ftneriti.ttr. 

Jiccbit:prohibetenim  Lnoftravrepugnac  cafinem  fde procur.tt.Romanueijic  Humtr.4. 

voluntts  domini ,  qui  procuratorem  con-  Eodcm  pct tincrc  dicunt,  illum  procura- 

ftituit,  vt liceprofcqucrctur , non  vc tranfi-  torcm, quicum  generahtcr  quidcm,  -f-fcd  i\ 

*9  geret :  &  abiurdum  cft.f  fi  dcftinata  ad  v-  tamcn  eam  hac  cJaufula  confticucus  cft, 

num£nem,diucrfum  parianc,  Lquihomi.  quoddomrnusprorairccrcc,fcrata  &gra- 

mtm.  ifinaLff  defoltttioH.  eaptt.finat.  extra.  dt  ta  habi curum ,  quae  ab  codcm  procuraco- 

verbor.ftgmficat.  Prartcreacum caulfatranf-  regcftacranr,c^»^/.w/.> procuratorem.f 

«aionis  ahquam  liberalitatisfpccicm eou-  deprocur.ttor.  CorntMhicnum.4.. Scd  hxcdc- 

tinear.cius  arbitrium  dommo  pratripien-  fmiriofufpecta  cft  &iurc  noftro  nonpro- 

dum  non &Mtplures%.fmaLfdcadminifir.  batur,  vt  ofitndtt  BamLL  t.ffde  offic.procu. 

ejrpertc. tutor.  cutus  cft  conftituere , an  vc-  rat  Cafar.num.9. verf.expedtti fumusdettrm 

4it>  &  quibus  conditionibus  vclit,  Linre  arttculo.  lifonhicnum.  c.poH  Cjnum, Baldum, 

mnnd ttajnfr.  mandati.  Lquijubcondtttene.%.  Romanum  ejralm.  In  cadcm  caufla  confti. 

final.ff.de condte.ejrdemonfir. Vndcprobabi-  tuunceireprxfidcs&adminiftratorespro. 

lior  vidccurfubfcques  ciufdcm  Alciati  dc-  uincix,/^r^j.^/flr.dcquarc>bidcmco- 

*o  da  atio,  non  cfle  rcfpuendam  f  tranfa-  piofius. 
ctionem,  fi  cx  neccifitatc  ftatuti  coprocef- 

fcritprocurator,vtcompromittercr,  Ex        Seqilitur l.de alimcntis.8. 
quo  cnim  dorainus  fciuit  hanc  confuetu-  ^ 
dincm,vidcti  debec  eciam  illud  commi-  v  m  m  a  r  1  a. 

fiiTc.  linequatcsexplicarinon  sotw.Lad  *  MHUueXca,,JflSqHutH4fHumdeteni«confiUuete 

rem  moktlem.  &  L.  Uleoutum.ff.de pYocur*.  4    rZ"L°lL  L.    .-j  uu  r 

D  ...  ~.    1    •    /         1         ivaj  *    lm  mmtrt»iu  tnttrdtthk  rerum  (Urum  aUtr*. 

*#r.l'orro  quomodo  inipccialit  anlaxio-  tu? 

nc  hax  ftatuia  ptoCcdcrc  poflin;,  non  fa-  3   Bomhm tenmom firtunaea.qua prtter  fcm  dt- 
cileaniraaducrto,cum  abfurdu  fir,iudicii  Uttjfm+fialeprofitndtre. 

cV  xqaitatis partcs  dc  damno  &  iniuria la-  *    ?r**J*Q*  dt  *Umc»tu prmre  antlore  ficripe- 
borancibusdencguc,  contradecifioncm 

iuriSnaturx,dcqua/*W^r4/«.^r//»4       ™  **»<>>'» pr*'™«'™figereUcx. 
in6.cop.Det*somntpotenss  quafi.t.cap  concfne-         Vamuis  vnicuique  libcrum  fic,."f  iuri,  1 

rente. extra.  derefi  jpoL. I, de vnequoqut .ff.dere  V*  quod  pro  le  introd uctum  fi t  rcnunti- 

iudic.Lntqu'tdqutim.%  iduocutos.ff.de ojficpro-  are, Lpenuitim.Coi.de ptflis.L  vcltts.infTt.de 

eonf.LiUtcitne.  §.nc poteHiiores.ff.de  opi.pr*.  rtgoc.donat.  1. 2.  f.dt//v,  quijui  vclaUcnt  tu. 

$*>  rufunt,  1a1v.cn  lcgcs  cx  ccrtis  cautTis  hanc 

Porro.fi  procurator  hberamfftaruen-  facuiuiCm rcttnnxciunr.  QHarationec- 

di  taculratem  habcrer,  aliud  diccndum  nim  minor  annts  f  rerum  luaruttj  alicna-* 

ciTxt ,  Lprocurutor, cui  hbtro.jf.dtprocurutor.  tiortcm  non  habct,  Infinut.  qmb  a/ien.  httt 

glnfftiHciHvtrb.derogttutt.eytmnestUitnter.  outnon,  quod  tx  inconfulta  facilitatc  in 

freies, quosfuprutircaprtmum  exceptionem  ad  grauc  incommodum  incidcre  polTunt././ 

duxi.  Rccipit  tamcn  hxc  cxccptio  ctr-  eurotprem.Cod.de  minmbm  in  lutor.TcJlitu- 

IrX  um  f  declaracionem ,  vt  fcihccc  fpe-  tnd.Lt.  f.derelststor.quifubtuieLtjreur.fiint\ 

ctcm  us,cuius  nominc hbera  poceftas  lic  cadcni  pcnc  rationc  tcnuioris  fortunat 

conccfla.  Nam  fi  mftantiz  gratia  dunta-  homimbus  dcncg.ua  facultas  cft  tranii- 

xatdata  fit.non  potcrit  dc  caufTa  pnnci-  gcndidcalimcntisipfisfoneextcftamcn- 

|Mli  rranligrrc,  cum  hmitata  cauifa  fimi-  to  dcbitis ,  vt  he &L  cum  hi.ff.eodem  tituL 

lem  cftcctum  producar,/.y? procurater.iHfr.  cnimueto  talcs  homines  f  non  adfueti ) 

dtprocurator.CiflreHf.louHum.i.FrtiHcifc.A'  fortunar  bcnigniori,  &  in  longitudinem 

ttttn.num.2  Ludouic. RomaH.Hum.4. vbi  ad-  non  conlulentcsjfuafacilc profundcrc  fo- 

dit ,  hanc  potcltatcm  tunc  conccflam  vi-  )cnt, dtd.  L  tumht.  §. eam tranfitclioHtm. tjr  §• 

deri.fi confticuaceumprocuracorcrn  cum  fcd dr perfonarum.ff  eodem  tttuL  quarcaufla 

hbera  in  talt  caufla,  quam  habicurus  cft  facit,  vt  Ieges  tranfactionem  improbcnt 

cum  tali.  Aliud  autcrn  elTc ,  fi  poft  cnu-  de  ahmcntis  factam :  admittunc  tamcn,f  4 

mcracioncm  a<fcorum}qu2  in  iudicio  ex-  fi  praitore  aucioreintcrcefTcrit.&is  dc  o- 

plicarifolent.ipfcadiiciati  &circaprxdi-  ronibus  rci  ctrcumftantiis  diligcnter  in- 

hbcram  potcftatcm  ipfi  conccdo,  U-  quifiucrit, dccauflalcihcec,  tnodo,&per- 

foa.5, 
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fon\s,iic7ltumhi.  %.vuUigUurttmmfiqmtmt.  litinpoteftate  tranfigentis  Oecuniam  fuo 

Eft&aliaexceptio.quxhaclcgecomptc.  tcmpore  inferendo  mcliOrera  conduto- 

5 henditur.fi dctprxteritisalimentis aga-  neroluarofacerc: quodcuro  oon fcccnt, 

tur.quodinilhsrtonfittarepcriculumpro.  fibi  imo^t.\u.iaUuf.itrtgul.mu.  Ac- 

pofuura, vt  in  futuris,quibus  dcftituu,in-  cedit.quodincoftustconditionisetteOtus  J 

opia confliaari  poffinr.  loco  rei  fir.  U Tuw.t.t.f.  it  verhur,  tmkgmt. 

r  quamuis  Doncllus  htcvumer.2A 


Lcx.Si  fupcr.Q.  hoc  cafu  nullam  cfie  trankdionem,  fed 

r  proptcrcahancfaaifteciemibbonctitu. 

S  v  m  m  a  k  i  a.  lumcollatam.quod  fi  paruttfet  legidida?, 

i   Cmfmitlmtai».  Vtcrquc  cxhuiufmodiplacito  quidconfis- 

t   TrmfiG»,  nuB»  d*t*  **t  rtttntt^nmfrwdit.  qoipotuillctihicfundum.illcvcrodccem 

I  Mmd«tm rrtfatm r«frt«r< nmf<rtuitt.  futcofc  Eodcm  modo  non  eft,  quod  fc 

4  ^7JZ£SrZT^Zt7r7X  cundum  rcformidcroos.  M.nxcmm pr*. 

S4  ZffiZ^LLT^mZ^fZccdtnu,  imftn-mH  cedcntcs faciunt,  vt  negotium pt  xlcnsdi- 

ILttSi,  cator,  &  ideo  officium  j  ludicis  tmpiora-  • 

7   &  «/*  *****  &  ***'  *t*mdgtsdo  pr*ftmnim  „  poflit ,  L fim.  in frtmdf.f.  auoi  mttm  euuf 

jW  ,  _       .  fsa.et1.L*m*Jfirmm.infrs.^ 

I  SHU*mi,fficn**txLfiamfr.mfr>t.f.S^  d.m*a2S.Ml'*Wr*^f*&* 

*T3  ,  ^rriMtnt,  *' ***''"»»•  * nteaittdmumm. %.miu.tmt9i.ff. 

I  S£^^  de.jfu.^juU.l^^ 

nb tntntn  ttndutmnu,  mer*  fmrgMf nmmdmn-  dt  »fc.  frufitl  I.  VttU.. tnfiu. nt fttunt.fstroc. 

htnr.  ktg.^d/temt.ttf.extr.n^fM.&e^.crm.i^ 

»  rVm  t  ^rko  Tiuo  cx  paAo  dotali,  r^/. /WMadeo,  vt  quis  cautioncmtdc  7 

\^dcfunaavxorc,fundus,(qucm.v#/Mf  nohoffcndchdo  prxftare  cogatu  .fi  lilud 

mierdnm.7S.jfde  verh.r.jigmtficmt.  poifcffio-  minarum  &  pcrlonxqualitatcs  «uadcanc. 

ncro  Icx  vocat)  quar  fitus  ciTet ,  U  fratcr  v*  ^AAtrtt.hitnuM.  Imfam.mmm.S.  C.r*.  uu.j.  Si. 

xoris  Mxuius  negotium  exhtberet »  tan-  cturd  nn.  /.  Alciut. mm.  29. mtcedumt  8*(dut  mm. 

dcm  intcr  illos  conucnit ,  vt  idcm  affinis  j.  C^rjtu.^Mgefium.J.  Decuunm.7 .^m*M. 

intradcfinitumtcmpus  dccem  aurcos  in-  mu.i.Artttn.nu.*. 

fcrret ,  &  funduro  rccipcret  Quod  fi  in.      Tcrrium  argumehturti  nOn  videtur  ad- 

tra  dicm  conftitutura  id  faccrc  ncgligc-  co  racilc  dilui  podfe  ,  quod  tobftct  i.Jiita  t 

rct,  vtco  cafu  amplius  nullam  quxftio-  /r#j»^r^.///./:^t«^.^//J<««M*S.S«*, 

ncm  pjtcreiUr.atquchuiC  conditioni  ob-  vbi  difpofiiio&pornamcohtinet,*rdicro, 

tempcratum  non  ciT«t,  &  tamen  affims  vt  hic  Ialon  cOntcndit, cum  tameh  rcdi-  • 

M*uius  arque  roolcftus  eiTct,  6C  vtra  ct-  mi  culpa  ex  mora  conuaAa  qucat.  Sed 

iam  rainarctur, confu|it  ad  Impcratorcm  dici  poceft  ibidem ,  nullam  pcenam  erTe. 

Titius  6c  couenicns  dcfidcrio  rcfponfuro  ne  adherfetur  ttx  mugnum.  CtA.  it  ttgtruk. 

tulit,  Icilicct  interpcllatum  ab  eo  Prx fid6  &  tmmiti.jlipmUt.  Scd  ncc  hic  ihtercedm 

prouincix  omnem  vim  prohibiturum :  cj»  Quare  igitur  nulla  morx  cmenditio  eft, 

ulistranlaaiominimciniqua  erfet^pro-  quodfciiicethitt traofaa.oni  conditio  in* 

ptcreaetiamexceptionemparcrct»qoa  a-  tertafit,cUrac«ndit»oncspotorma,quae  t 

ftio  cxperiuntis  repclli  poOit,at<|ue  elidi.  prxfioita  eft.implcri  dcbcant./.f«*Arrrii, 

Hxc  lcgis  dcfinido  nonnullas  diiliculta*  &t.CHmim.f.dtc.ndu.  &dem.*Jirmt.  Ful. 

tes fcntire videtur. Primo,quod cootra ic-  g.fikiemmm. 2. AUxm*d.nmm.i.mkgmtBmrt.m 

\tm  H.hoc  utni.  tranfaftio  procedat  nul-  /.A«*»^/#/»<^^./if*^ >&*<- 

%  lo  dato  aut  retchto.  tSccundo,  quod  ad  m.mJhmt.F^mmifs.Arttim^tmmj.lsfimnum^. 

1  iudicetn  t  ttaftatus  rci  futurx  non  pcrti-  J»A#^.Dw«#»*.>.quiIubncauetiamahaai 

nt*t>Li.  % /W.**yi**-Tcrtio,quod  mo-  ration«m,quodcumtobligatio  non  iha.  ith 

m  tz t  onreatio  fien  poflit, vt  t.  iMerimm.37.  piac  a  conucntione,  fcd  ab  eueotu  condi- 

4  fi  tmfuUm.  Lft.firumm+fimui.  uonis, Utieft Am.2t*.L«Ujtif^ 

tur.fieVtrbttrMgmt.  Scd  his  nih.idcro-  «/S»./  At^:^^Quodfi  adm.tto- 

gaiicibus,  lcgi  nottrx  innitendum  ftatui-  retotad  purganonem  morx,  per  conle* 

mus.  Non  murant  illa.qux  obicaa  lunt.  ouensctiamrecipiendus  cflet  ad  acquirc- 

Nonprimumaigumentum,quodhicfoe*  djunaaion«o,quOdfierinonIolct,fccun- 
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dumca.quac  tradidcruntintcrptctesw/.J?  dum  cft,  non  videri  infubtilem  obfcroa- 

tnjuLw-fdevtrb.cbl.  tioncmFulgofi.A/c:  num.2.  quioftendit,  o- 

T  i*y  Fr^irric  tft.  mncs  cxccptioncs  percuntoriasf  antc  h-  4 

L,CX,rracns.lo*  tcmcontcftatamopponidcbcrc,/.**^/*- 

Sv  MMAtu.  nem infr*.defrebat.  vbi  quid  nobis  in  hac 

1   ^r^ejkp-tfmmcinfiittitmiu.  marerta vidcatur,  hondiifimulamns.  Ad: 

*    Traitfitlndejf*tufjj>trtmau«iMerp*jfatemerc  m  tfa  autem  communi  intcrprctauone, 

nfitmvmuMe*.  confticuuntf  Francifc,  Aretinfcs  bic nnm.i.  < 

9    ^d^c^ef'''^9^^  L^.Roman.^.I.lon^^.quiinhanc 

4  ^^^pirmn^MnUbtmcmfMtm,  fcntenramaHcgat  Al«xand.fcalduro,An. 

oppomMeunt,.  gclum ,  Ancharan.  &  alios,  Philtyp.Cor* 

j    Statntnm  tomprvmtttemd*  ntttfitatem  trrogam,  ncQS  //»W.     quod  (I  iVgC  in  u  ni  cipali  cau». 

locum  non  b*ret,fi txceptto  Utu ftmu  obuct*-  rum  flt,  quod  propmqui  coganturtitione 

tmr'  »  fuarwmcontroueriiarurocompromitteic, 

CVm  moucreturt  qua-ftio  ftatus  inrer  hocl  wuta  non  haberc>.fiaJiquacxccp tio 

Tirium&fTitrisipiiusSciirilioscruod  liusfiniiatopponipoflit. 

fnttaffis  illos  non  cflc  laks  contcndcrtc,  $1      fidciCOIIimilTd.  iL 1 

abtmtnusIeguimenatos,fublatah.icqa«- 

ftonc  per  cranfa&ioncra,cum  poftoa  in-  >  v  m  W  a  k  i  a. 

ftrumentaqiKcdamrcpertaeflcnt,  quibus  /    Cajut praftntu  kgu  verierunu  cemptndi»  exln- 
nrobarefoam  intcntionem  porlcr^aur  tn-       .  jw- 


tellKerrthered.iatemerTecumirJatiorcm,  *•  robntwtjfatorutegicomparatnr, 

^      ..  c     r  _.        .  i    _.  _r  u  S    Tr*nJattto,qH*  votum  captandamortu  remontu 

fcuam  ab  tnmo  prarlumfcrat,  voluit  fub  '         '      \  r  '        f.    V  ' 

Tl  r     ,.    r  -'.         ^  &  *\  qf*  rintMm  commodt  q*u  rejcrre  potcsti 

hoc  aut  fimil.  pra-tcxtu  rcfufcttarc  con-         ^Lincommodi^eralluesi.  V 

fc  trouerttam  femel  lopitam.f  Negatlrape-  ^   tioctafnnemmor  qntdtmextranjMitmUdidi- 
ratochocficripoircautdcbere,quodalio-  «/*»v 

quinnulluslttiumfinisfitfuturus,(iacranC  *       vltm* Itgisnofbr* rath ad confrm*nd**ranf- 
sftionibusbonafideinrerpofitisfacilecoe.  *fhv^mmtnorufy§ct*tJ 

pcrit  difcedi.  Vndc  ncquc  fub  Ipecic  in-  4   Voaort^qm  tddjtndattb. 

J,  /v      •  r       .  7  iontr*rutconjidcrattoauctoru. 

ftrumentorum  poftea  inuentoruii,  1. 1?.  s   ${nithtl , RemMnt> ,Mtprmam  rjuoncm  tdtmpe. 

*W ///*/.  nequcetiam  lcfionis,*// /.  £«*/«*.  trare  eentendn. 

st.tf.aiStnatnf.anftdt. TtebeBun.  %.  fin  tl.  fa-  ^  E.xpbem*  *nHo>u  vtramqm  mkmmu  txigtn- 
c-^c  refcmdi  poflint,  cum  in  tranladione  .  » 

pcenitcnii*  bcus  non  6(.httenoJha  Ug  &£  »  Stexe^*r*tiempctfo**rMmvmfttmlttcr  dt  1*. 
tfUtmuh.  fm  titul.  *om*n.UHm  s.Caflnuf.uu*  f™U»i>'IU*pp*rt*c,  tr*nfid,e*dmtttenn*nes 

intr.  t.  Alct*t.num.7.  f*fannum\2,  Cum  ctiam  M  lvorHm.Uitndttm.ff.dt  minor.  m  t*- 

nn^iainftrumcnta,qu*de  recontroucr-  tfgr.rift. 

fa  cffc  potftint,  pcr  ipfjm  traniadionem  ttt  £ontr*ilmredditMmnHo»YtjpMttifr$qmtpnctn- 
>r r i  f  a  r ed  J  a  n :  u  i ,  m^.  ^r/»».  r.v<  lM/»f?  R«M ^i»r«»*  dtt«m*Mtputrfi  Hcc^int^Hoad  tpfi 
*tli»n.                          n  -wnmc.  ,„  .  ..   .   .^,  ,,,^,,. 

$  •  Notanrf  cx  hac  I.Do6rores,tranfa<5ci-  "pAterf  cum  vicina  roortc  kbotarct  in  t 
oncmcffeexLcptmncm  litisfinitsr.&pro.        teftamcnto cauit, vc  h  quis  cx  hlns  m- 

pterea  impedire  htis  conteftarioncm;  6t  ftitntitfinc  liberis  diiiircdercr,vr  ctus  por* 

cav-iljc pnncip;,!is  cogmticn  v>\>Birtsl.hn  tio ad  fuperftixcs  dcfcrtctur.  Poftea/ilit 

num.y. Batfwth prtnap.  Angel.nu  t.Caftrinfi  intcr  fe  tranfcgcrunt,  tV  tidcicomiiiiilum 

rtu.J. Ccrnemnn.  j.  S*tyctt.uu.i.& iXXrnew  vtrin^l»Temifetunt^^qur«tut  at\  wlif 

num.T.  \^4ltKa7id  rium.i.  rjui  cri.im  sllegat  /.  tranUCtio  rata  ii L  >  Ei  v:dcbaturaon  cflc*  . 

i(e*xuttr.$.pihultimff  de condtcl.tndti.  fran.  ^quod  pat r is  t  o  1  u  n  1 3  ^  J eg i  co m p a t c c u r ,  $.  t 

1  cifc.Aretm  fnfrincip.  Roman.uum 2  Dtcnuuu.  duf-mat.  NQuttt.  ^^.Goutranom  d ccidi c  I m- 

wr>-  .' :_sfUntt  mtw.z.  ujonnu  -t.Snhxrd-.tium.  pcrator,  quod  rcmoto  captandx mortis 

i.tf  /.Quodfane  ex  pfarfenttlege  colhgc  votoimpf«babiii,frat«iim  -fconcordiaxc*  j 

rc  rton  p^fem,  fcd  ad  confirmandam  jI-  cincatur^&dlenon  poifitiatclligjeircura- 

jfam  <enteDtiam  magiv pertmerc  vidctur,  ftriptus,  cjui  ex  tati  cooucntione  tan cu tn 

t^.vMcHm.dfhtM  c*ntejlat.tn6.  Potro  lcien-  cotuin6di,qwam  incQmmodi  rcfcrrcpof- 
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Tit.de  Tran(a&l.fi  dcfideicommiuo. 

fir,atqueadcoobtincre,vtcriam  fiminor  Vt  votum  morrisalienxhocmodoampu- 

4  annusf  fit,  adhuc  tamen  non  audiatur,  tetur,  &  xqua  vtilitatis  conditio  pupillo 
quxfcnrentia  confirmatur././fy4/<r^*dZc.  propoficafic.  NamcriamipfeDecius »»- 
infr*.dtinofficiofteft*ment. Lfin*l. infr*. com-  mer.j.  Alciat. numa.& 4.  Arctin. numer. 
mun.f*miltrcifcund.&commun.dtuid.  LiOud.  PhilippusCorneus  nnm.s.  Nm*confiLs4t. 
JJT de  coH.it.  I.  ftfociue.  fffro focio.  %.fin*L  2{o-  num.37.  verfte.&verum  futo. Oddo Sfortia 
ueff.22.Ncc  d  ubium  cfle  puto,quin  hxc  de-  tnfuotr*cl*t.  dtrtftitut.  inintegr.port.  1.  qu*fi. 
finitioproccdat,  fi  vtraquc  ratio  concur-  4>  urtituLs.numtr.30.  ftatuunc,  huiulinodi 
rat,  quod  &  votum  captandx  mortisrc-  tranla&ionem  illo  calu  admittendam  f  10 
raoueatur,  6i  minor  cx  tah  tranfa&ione  non  cflc,  quo  ex  comparationc  pcrfona- 
tantum  commodi »  quantum  incommo-  rum  verifimilitct  dc  Ixfione  pupilli  appa- 

5  dl  rcfcrrc  poflir.  f  Scd  in  dubium  reuoc»,  rcret ,  puta  fi  cum  homine  proue&a  xta- 
an  hxc  vltima  ratio  illud  impctrare  pol-  tis,  qucm  vcrifimilc  cflct  brcui  raorirU- 

6  fit?tCaftrcnf.£if»Jw».J.  Alcxand.»**».  j.  rum ,  tranfaftio  inftituta  cflet.  Acccdit, 
SalyQCi.circjfntm.  Dcoasnum.3. Iafon**-  quod  idcm  Sforcia Oddus  tbtdtm,nmm.3o. 
mtr.2.  Francifc.  Aretin. num.}.  BartoI.*»£  dcclarandohancmaccriam,confticuat,ec. 
verum.%.fatndum.nu.i.ff  de minor.  in  integr.  um  minorcm  aducrfus  cafum  fortuitum 
refiit. BaldusiMjrt. num.2. Olafchcus  deci-  rcftitui,non  cx  capite  minoris sctatis,fed 
fion.  Ptdtmont.  1S7.  Oddo Sfortia  tn  tr*cl*t.  cius  reftirutionis,  dc <\minL.qu*neptu ff.de 
derefiitut.  inintegrum.port.t.  qu*fi.  4.  *rticul.  udquir.heredit. 

S.numer.23.  hoc  dcfendunt:  idquc  confir-      Qujbus  ita  conftitutis,non  cft,quodf  rt 

marc vidctur,/.  fi p*ter pueU*. infr*. dt  inoffi-  nos  moucar, l.verum. §./«««&«w,quxalias 

t4*ftefi*mene.ttemdicl.L.verum.§.fitendum.  incipit>item  nou  refituetur.fi  deminor.in in- 

- ffdeminor.inintegrumrefttt.  Scd  f  haccdo-  tegrum  reftituend.  cura  ex  §.fi  LocupIeiiy  qui 

ctrina  a  tam  raultis  approbata,  tamcn  fu-  mox  fequitur,  colligaraus,  rainorcm  vi- 

fpeotamihicx  eo  vidctur,quod  hac  racio-  ginri  quinque  annis  eriarti  in  rali  cafu  rc- 

ne  quis  pofGt  viam  apcrirc  fraudibus,  Vt  ftitui,  modo  facilitas  ipfius  ipfi  fraudi  clfo 

pupillus  bonis  fuis  cxuatur.   Vndc  cum  potueric.  f  H  nc  &  ille  contra&us  pro-  i* 

rcgularc  fic,  quod pupillus  finc  tutore  ef-  batur,quo  comprehenditur ,  vc  in  cm tio- 

ficactter  non  obligctur,  ttg.  obhg*ri.  &  L  hc  reddituum  pro  centum  florenis  dc- 

pitbiHus.ff.dt *ucIortt*t.pr*f.  quodque  fun-  cemautplus  in  fingulos  adnos  confequa- 

di  vendttioeciamfiillumfaxofum  cflefin-  tur.  Quamuis  enim  conftitutio  Caroli- 

gimus  &  infruduofurn  ,non  admittatur,  na  id  vccarc  videacur,  cum  quinquc  fo- 

/.  //  fundut.fenultimffderebuteor.  quifub  tu  lummodo  rcctpere  permictac ,  ramen  illa 

tcl.  &  cur*t./unt,  non  animaduerto,  qua-  ad  reddirus  pertinet,  non  incerti  tcrapo- 

reagcneralidefinitionedilcedcnddmfic:  ris,aUt  rei,  vbi contraftus  cx  dubio  eucn- 

Hacps  cinet,  quod  cdoceamur  rx/.y?«r<-  tu  tantum  compendii  pr.tberc  potcft  , 

nor.34.  §  prtms.jj.de  rtftitut.  m  inttgr.  quod  quanturo  detrimenti,  vthic&l.fi exptdu- 

fimmoreciam  tutore  au&ore  compro-  ntj.fi e*  Lege.infi*.dev/urit.c*ptt.n*uig*ntt\ 

mtfcriccundcm  aducrfushuiufmodicom-  tup.confulutt,  de  vfuru,expreffim.  I.  ftnttmm. 

'   promiflum  rcftitui  pofle ,  cum  taraen  cx  infr*.  dt  donoiion.  ^Altxnnd.  htc  nmm.  2.  Ufon 

compromiflfo ,  tancum  lucri ,  quam  da-  num.7.  C*/lrtnf.numftcunde.D6ciu*  numer.4. 

mni  icportarepotucrit.  Nonahcnuraeft  pott  Hofitenf.Oldrtd.  Speculuor. B*ldum, k^H- 

ab  hac  confideratione  excmplum  a Ro-  bericumyCum*n.&*hos.  CtroL^Motin.in  tru- 

raano  propofitum.  Quod  fi  minor  pcr  a-  cltt.decontrocl.qu4ftion.72. Didte.Contfr. v4* 

lcam,  quandam,pccunix  fummam  difli-  rt*r*efolmt.ub.3Jw3.vtrfic.itm&hu*Mm%t 

paflct.cuenturum  vr  hoccafurcftituinon  fedditmfecnni*. 
potrcr.cum  Iudendo  tantundem  lucrari 

ipotuiflct.  QuidecauflaidemRoman.f  LeX,Prac{e$.Il* 
fcquutus  Francifc.  dc  Albcrg.  vim  huius 

retcripti  pociffimum  conftituic  in  ea  rati-  Svmmaria. 

onc,  quodoccafiovcl  VOtum  inalterius  t   Mtivtm tfliptejhtem  Admtntfhtttnmm cmit** 
pcrnicicm  confpirandi  prXcidatur.  Ego  tk,qM*mpr9cur*tortim. 

,auicmputo,Vcrumqucncccflariuracflc,t  i  ^nbouufuconftqumt*: quis derttrunjttmfo* 
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tesl :  Frgo  hberanu  admimfirandt fitcultatenu  mtm.6.  atqucis,  cui  libera  bonofum  admi- 
hubttf  niftradoconccffacft^hoc  faccrc^otcft,^ 

3    Tmores  ahenart  ntautunCret  puptSt  ftnt  dt-  prgcurjtor  (Ui  generallter.st.  ff.de  proturatofi\ 

rf"\  -<-■  '-   -  -      ii.  .       j   j  PorrodcclarantiidcmDoctotes,t>/<^H 

*  VeqittbiututoTtbutprtltnsconnituttoexMtdtcnAJt  ,  .  - 

j-tf  1  xand.num.2.Ludou.Roman.nttm.j.IaJen.nu-$ 

j    Sjndtcosahcuiut  cotlegiad  btmficium  nofira  Itgis  wer.p.  Francife.Aratn.  num.  2.  allegans  glof-j 

tionpertmert.  lam  tnl.tttm  magtfirt.ff.de pacl.  w  L  iujiura»*\ 

<6    Idtm  prebandumfiacorporefitbrorum,  vtl ahit>  durn  tjradpecuniat.^.defcnfor.ffdewrtturar^ 

ejuiterrttoriumtwnhaben^confittuttfinL.  mb/fatnl.Jed  fi  exdolo.  %.primo.ff.dc  dolom 

7   F,ZT         "'"%        ""  hubere'&   id  non ad oaincm  adroimftratoccm pccti 

/    ^ntranf^totnfirmeturfutt^one  ahcuitupar-  ™rc >  ^  fos» ab  vniucrfltatC  CCCci- 

,;/  torium  habcncc^clc&i  func»  vt  funt  dccu 

i    Tatrtmletirimumadmintftratorembtmorumfi/ii  riones  fiuc  icibini  noftri  temporis, &COn- 

viadHcmtttituu  htbtrt alunattdt  & tranfigendt  fulcs,&  fimilcs  magiftcatUS ,  Vcluti  Syndi-i 

atradecrctumtudtcis.  "  ci,quos  Grstci  itttiuyt,  appcllant,  vtojiendim 

10  htemml.fmal.§.finatatm^.tnfra.dtbon.qua  ^fa^f^  m  LLucius.%.  t.fde  udmtntjtf 

U  ^^r«/?^/,r^4*/^rW/^r/«-  tntor.dequtbmcopiofiuthkAlcut.num.s.  In4 

teruenutc?  <*£  CunkJbrmni  cft,  SyndlCOS  aliCUlUS  TIH 

12  Httiona  ixqutbutconcluditurMtafuidemace-  collcgii  in  ca  cauifi  non  rcccnfcri ,  quod)| 

terututortbutnondferr*.  abaltlSprocuritoi  i[  >US  non  admodutud  P 

>j  Ambtttofktranf^toctttitmnonmcet.  fcrant,  /.  /.  %.Jinal.ffquodcutufyuc  vniuerf. 

nom.  ira  Doctores  lupra  anobis  allegati.  : 

1  "CXhac  legc  cdoccmur.-jrnaiorem  cftc  Porro  fi  huiufmodi  adminiftratorcs  con- 
^adminiftrarocumciuicacis  potcftatcro,  ftitutifincabh:s,qui  tcrritohum  non  ha- 
quam  pcocucatorum ,  cum  illi  cranfigcrc  bcnt  >  vcluti  f  a  corporc  tabror  um ,  pilio- 
ncqueant,/. tranfaclto.hoc titul. l.i.%.prmo.  rura,vicrorum,  adhuc  idcm  probandum 
ff.  de offic.procur.  Cafar.  I.  nulU.  ij.ff.  eodtm  ti-  ctfe,  argum.  dtcl.l.  1.  %  primo.  f  auad  tuiufifae 
/«/.hipoftunr.  HinccolligutnoftciDo&o-  vntuttiit.  nomin.facl.  conftuuunc  hoclo- 
rCs,r/ Bartol.num.4  Batdtts  num.z.  Angtl.  nu*  co  lafon  num.  0.  Frantifc.  Arttin. u*m.t.t»t~ 
mtr.i.  Cajirenf.num.2.  Fulgt>f.nu.i.  Saljcet.  nn.  lippus  Corn.num.2.  Atexand.numer.2.LAt(i*t. 
1.  Corn.num.2.  Altxand.num.2 .Francifc.Are-  jwwr.7.  idcmqucindccanisCollcgii  Do- 
tia.num.i.  Ludou.Roman.num.j.  Iafon  num.j.  &ocum  pronuiitiac  Accurfius  Litem  magi- 
Caphtttsdetif.$.num.i.Cra*ett*confil.2jt.nu-  Jiti.ff.de  paclii.  &  Accuifio  adftipulantes 
mtr.2.  i^iictAt.htc  num. 2.  hifcc  adminiftca-  Bartol.  tn  prtncip.Atexand.hic  namer.2.  lafih 
tocibus  cifc  conceiTam  procucationcm  ««/w.^.Imcquodmagiseft.Baldus//»/./*/ 
cum  liberapoccftacc,cum  alias  ccanfigccc  iurandum&adptcuntas  ff.de iureturand.  tdtth 
non  pollcc,  l.paclum  curatoru.  22.fupra.  de  lafonhtcnum,  10.  Cynusnumtr.2.  Ctfirenfisnu- 
paci.  I. p.  hoc  titui.  vt  diclttm  tU ,  illi  autcm,  mer.j.  Aiexand.  numer. 2.  Framtjcm  Attttuut 
quibushbecapoteftas  concefla  cft,hxc&  numtr.  2.  Aia.u.  tmmcr.  ,m  xilUmantf  pt«-  7 
ihr\\\ncxp\iatepoiTmt>i.procuratortuige  coci  ciuicacis  ,  quami.is  roaior  magiftra- 
ntraltttr.ff.  de procurator.  arg.  I.  munerum.  %.  cus  vidcacur,  quam  illi ,  dc  quibus  dixi- 
defenfores.ff.de  munertbtts  ejr  honortb.  &  hu-  mus,  non  poflc  fibi  ccanlactiums  ius  ad- 

2  ius  noftrx  lcgis.  \ Quac  traditio , quamuis  fcriberc, quod fcilicct  iutifd:£tior.cm cec- 
communitec,vcvidcrelicecccceptafic,ca-  cis  finibus  circumfcripram  habeat,  cum 
mcn  cx  eo  fufpccla  redditur,  quod  non  adius  rcddcndum  confticutus  (ic,  l.finuh' 
fequacuc.  Adminiftcacores  ccanfigerc pof-  da.fj.deorigw.iur.  §.cumqu* confules> non ad 
funt:  Ergo  omnia  illa  cxplicarc,quz  fpc-  rcm  pccuniariam  ptocurandam,  mli  fta- 

3  ciale  mandacum  cxigunt;  cum  ahenaccf  tuamus  ,illum  cum  impcrio  miflum  efic 
ncqncanc, /.  t.f  dtoffic.procutat.  Cafar.  nifi  in  prouinciam ,  dtc7.  t.fitunda.  §.  capta.Jf.  de 
dccrccum  interponacur,  vt  in  tucoribus  origin.  iur.  Vndc  gcncralitcr  iiu  ulmodi 
&  curatoribus  vidcrc  \icct,t.magis puto.ff.  condufio  clici  poUic,  ius  cranfgcndi  nc- 
alereb.eor.qutt/ubtut.Junt,vtconccdunthoc  mini  ex  admimftratoribus  compcterc, 
loco  BjIJ. num.S.  6c  Fulgof  nu.j.  Corneus  nifi  cx  mandato,  vcl  natura  ncgoni  hoc 
mm  j.  C*btcnUmmcr.,(.  Komzn.poU Bnlek  ipfum  colugatur,  vt  hac  noftr*  L pr*fts.  tttm 

tjro- 
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Iprohihtre.  %.pUne.ff.qnod vi  aut  cUm.  col-  dcmonftrct  cauflam  &  ordinem §.prarcc- 
Utionc  fa&a  cum  ccccris  legibus  a  nobis  dentis.  Vndccumnufquamtcxtusprofc- 
aHegatiS.  ratur,quopatri  illa  neceflitas  iniungatur, 

'  Propterca  dcliberatiortis  cft ,  an  fi  ad-  finclege  loqui  nondcbcmus,/./&m.y»/Ar. 
miniftratorcs  eo  cafu,  quo  non  poflinc,  dectrUxtt^mbus.Lconfcnfu.fupra.iediuort.  Ec 
tran!egerinc,fa!cera  dc  fuo  fatisfaccre  te-  h*cobtinenc,ficanquam  lcgitimus  admi- 
8  neantur?f  fct  quamuis  in  aliis  difpofitio-  niftratorinterucniat,'f'nonautem,fi  vt  tu- 11 
nibus  aliud  diccndum  videatur ,  tamen  torvel  curatorid  aggrcdiarur,  4fg«m«r/. /. 
fi  fimpliciter  tranfa&um  fitj  benignius  eC  genero. infr.de iure dottum. &i.  muttum.  infra. 
fcvidctur,  vc  dioamus.cranfac-ioncm  in-  ftqnis fibi  velatt.dc  cjua  rc  vidctur  cfle  tc- 
firmari  finclarfionc  alicuius  parcis ,  AUtst.   xtus  inl.ftpupiUorum. %ftpattr.ff.dtrtbusto- 
mmcro  deeimo.  Glojfii  in  l.  fi  pmutator.ff.  de  rum, quifub tut.  tjr  cura  funt.  ejr l.  cum emanci- 
turc  fifa ,  a 1  umuisBartolus  ibidem  dilfen-  patus.infra.  de prted.eor.  Ratio  eft,f  quod  11 
tire  vidcatur  :  aliud  tamen  probandum   quamuis  fit  tutor,  non  habeat  tamen  v- 
cifet,  fi  ttanfaccio  a  prxccdenci  promif-   fumfru&um  in  bonis,  qujc  adminiftrac. 
Jionc  pcndcrct,  argument.  Lprimn.  infrtu   Sccundo,  quod  parcr,  qui  tutclam  aut 
de  iure  dot.  Bartolus  m  i.  Artfio.  f.  de  donatto-  curam  adminiftrauit,  tencatuf  eciam  rcd- 
nibus.      .  dererationcm,qucmadmodum  alii  tuto- 

His  ita  difpofitis  in  difccptationem  tcSyt.fi (upetjlttefur.de dol.tjribidem  Batdust 
vocatur,  an  patcr  in  pcculio  aduentitio  lefon  hic  numeto  ttrtio.  Trancifcus Aretin.nu- 
ipfius  filii  ius  tranfigendi  habcat?  Qua  in  merofecundo.  Et  hxc  finc  fcrupulo  procc- 
rcquamais  lafon hunumcr.f.  Satycet.numer.  dunt ,  fi  aliqua  nccefiaria , vcl iufta  caufla 
^ttinto.Curtiusiuniornkmer.tc.^ntoniusGo-  tranfadcioni,  vcl  ahcnacioni  occafioncm 
ftufad  l.  to.Tiuri,  ctiam  in  ipfius  pcrfona  prarbuerit:  an  idcm  in  voluntaria  admic- 
dccrctum  vidcacur,  exigcrc,  argument.t.  tendumfit,dubiumeft?lafo.n»«w*rtf^»Mi- 
fnal.  § .ft»  autem  *s  atienum,  in  verb.  ticenti-  to,  id  fieri  pofic  negar,  vt  ejr  Atciat.  hic  num, 
am  habtot ,  ritt  res  ftitorum  familnct  vtndt-  »9.  Nos  lecrorcm  ad  locuio  antca  dcfigna* 
w,conftitucntcs,yiraindict:ionc>r//r,qua-  tumrciicimfis. 

fi  ordinem  iuris  2_  decreti  folcmnitatcm  Subnectit  aurcm  Tcxtus  noftcr  f  ccr- 
5  dcfignct.  \  Nos  camen  a  communi  len-  cam  modcrationem,  vc  fi  pcr  ambitio- 
rcntia.quamdcfcndichoclocoBaldus»*-  nera  illud  fa&um  fit,  ciuitati  cx  quarfita 
mer.S.  Fulgof.numerottrtio.  Caftrtnfis  numero  gratia,  nihil  prariudicii  inferatur  vt  hie  ejr 
qu>nto.^4!ci*t.numer.t<f.TtraquellusinlJivn-  /  ambttiofa.ff.dt  decret. ab  ordm, infcr.  Quas 
<tuAm.infrt.dcrcmcAnd.donationib.numcr.32.  enim  ccrta  funt  &  indubitata ,  illa  rcmit- 
eJMjnfingerus  centnr.6.  eb/eruatio.dt.  numero  tcrc  ncqucunt,  vndc  accepto  ferre  non 
a  mn  ro.  Gait  ttbrofcundo,  okfernatio.  72 .  nnmt-  poflu  n  t ,  gloff  in  t.per  prceuratorem.  ff.  de  ae- 
ro  14.  Couarruuias  Ubr.t.varurumrefilution.  eeptiUtto.  ncc  cxceptioni  percmtoriar  re- 
capttJ.numerofcxto,& ptures  atti,quos  rtcen-  nuntiarc,  aut  appellationi  intcrpofita:, 
femMtntraclat.dsprsftrip.pirt.s.capttulottr-  quod  hxo  donationcm  contincre  vidc- 
tio.nu.jSp  nonputarauscfledifcedcndum,  antur,  quz  regularitcr  cifdem  permiffa 
qnam  ctiara  admittunt  ipfe  Iafon  in  t.ftn-  non  cfk,argume»t.  teg.quttconira.ff.de paflie. 
guUria.ff.derebus  tredit.Cdrrtm  Ptnell.l.pri-  item  l.jittusfamiltas.  $  primo.  ff.  de  denatio*- 
ma  tnfra.  de bon.  matem.  numer.21.  vt  fciliccc  ntbns. 
cx  «cntcntia  Azonis  tn  titui. de  bon. quatib. 

nvmeromonorfrdecim9,&3itu3im\is,p&rcMcm  LcX3  TlltcrpolltaS.  13« 

in  his  bonis  filii,  in  quibus  vfumfruccum  _. 
habet,atqueadco  plcnam  adminiftratio-  v  m  m  a  r  1  a. 

pcmj.cumoportet.  %.primo.  l.nonfolum.%.    1    Tranfitliontm-.  ntttu  txtcrtam  firnaHfUnt,n<m 
fm  autem  as  aitenum ,  poflceadcm  vcridc- 

rc&alicnareexcauflaneceJfaria,  ctiam  *   °^f?intmtx. "W** 

.,  .  r.      Ki   ua.     3  jVcnjupcitqHolihin'ttutimHtlfe. 

nullo  dccrcto  intcrpofito.  Ncqucobfta-  '  <huuLL,L^crua^^u^mfel 
io  rc  f  p^tamus argumcntum  latonis,  cum         muUmu 'oatf*mc*ntme4, 

harcparticul3 yrtte ,  vt  rc<3:c  animadueric-  s    ^f„  „ltmLj  M(M  nmenti,  Ca»fa  Jinc  admttttn* 
tunt  Tiraqucllus  &  Pinell.i*  iocis  alltgatit,  jaf 
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Diftinilio gloff* ,  Sartoli  &  aliorum^  ftatuentt-  crutiatUS  COrpOHS ,  addudtum  f/  h*t  M. 
umjmttrefiemter  remtdut,qHibut quu  expcrta-         Cetcrum  f  cum  prarter  cauiTas  hac 

gccnumeratasetiamaliaccommcrao 

tAnmemrtutrenttafuffUia^  tur in  tituloDigefiorum,\chm,  qixodtim 

frafro^am^,quamauilorctiam  rnnfltOt-  aotd.fcnmcn ftatm  \*.\,Ltftt.t.%.frtm9 

tHr.  Jtcundo ff.quodmetm  cauff f*B.ei~t.  itcm  quc 

10  Quacauffaiufttcenfeanturadrefiindend^mtranf-  rnetum  carccriSincutUt,/.#»4/.  §.primt.j 

atlumenu?  todtm,  vd  fi  foenorator  athlcwm  ccrta  ' 

u  O^qnumjVmuJifi.ium*  v«f<rimt*g+  n,busprohibcat,^t.§//i*»r4W,& L 

'*£  „/j.,~„  w„_«_  nnrhtentMr  tulhi  ptcrea  ad  has  duas  caulfas  non  vidcai 

11  o<  tn  rrumenra  \t.utu  aucHtut  vertcitteniHr,  ihjm  •  _ 

ttmtndtcaujjatft.  re&c  reuocan,  t^ptcrglolTam/*  verb.ta^g 

i3  Idemftvxoru  velfilt* pudtcitiain fericuloverfe-  iJoptrpttuo,  ejrpoitglo(fomBartoLnum.+< 

tur.  quent.  Bald us  num.^.^ngel.num.  i.  C* ' 

l#  iJMttut  carterit  quoqut  in  caufa  tfft  conflitui-  „nm.2.  ^lexond. 

tHr-         m  .  Corn.num.+.hyancifc.Aretinusnum.+.Roi 

i,  jW  obtmeatficap,t*letmtn*tmerceffertntJ  ,  f         con(H  ^ 

I*  'Diftintttotnttrpre/um-,.  '     , J  7    ..  .  *  _  "1 

x7  ^trfon*rum&cauff,rumcircumftanti*tnc*nffa  remcd.a,  qu.bus  qu.S  CXpcnatUt.  Etcni 

metutdtltgcnterpondcrttndtfHntj.  G  contugcre vcht  ad  edi&um  prartoris, ( 

1/  ^onopmtffeanxutdiftintltone,  vbndem  tffiQiu  quo/»  dtfl.l.J.&tott  titui.  quod  ex  VCI 

fauMur.  ipiius  &  fcntenria  compctat,  tunc  alcA 

I/  ^UnurtuertntUbreguUritercontrtaHm.i*»»  rum  cx  ljJS  ^^^„5  probandum  cfl 

i#  J^£^^Lc>^f^  fiveroqui.,o«ftaf0nt,ref«iiderc ^vchi 

yrr|^  w  y  r  cxfcntentiaipfiuspr*tori5,tuncfufficei 

,/  i)MM^»Mp7«m«^  periculumftatus,  vcl  carceris  liberori; 

repofe,  fuorun^dequibusfupraroeminirous,  Pc 

22  t^etmreHertnttdluttiameocafuatttgaripottfl.  ro  his  cauflis  ceflantibus,fi  duntaxat  m| 

qualex txtacito  confenfu  +ltquoApr*iuAcium*  tu  m  rcuercn tialcm  f  i rtterccderc  ponfc 

tnftrrot.  mus,tunc  neutrum  remcdium  nobis  fuC 

Stquuremm^pretiifromoduoexcauff*tranf-  {  f  rf  im  ,orandum  eft  officiUl- 

aRtonuteflertt,anmetuspr*rumidcbeat,.  .    p  .         ,       r     "  , 

umnorurefcmdi-  »-diciS,v/ dt£l.LfinaL%.fi ftrnoratort.  itemL 
i.  §.  y**  ontrandx.  f.  qu*rum  rerttm  *dio  nom 

tcafiuinqmbutmetutobligarionem.velper-  J.  tur.  Idcm  quoquedirendum  cflTe,!!  mc- 

iwwrn  ipfotureimpediat^.  dicus  mctu  grautoris  valetudinis  qmd  in- 

24    Vomtmx^feruuftMffanftgmavelfacifcen-  ciui|,tcr  cxtotCemyLmedtcus.infr.de  vtnu 

tetnonobhguntur    &txtrurdm*r.ugnit.  Addit  Bartol. r/«w.iT. 

QHOtMpUtratnlibeUodifiHntltmproVonHntur.fuf-  7  _        •       /-    6         -  ,  . 

ficitLvnaudHuife.fifmguUcLffaperfefuf^  *  Bartolum  fcquutus  Baldus  mw,7.  Gor- 

ficumtj.  ncus  &  Alcxand.  Roman.  /»  /<?r^  aUegatu, 

merum  rcucremix -fduplicicer  colldcrari  I 

CVm  tranfadtionis  fides  fcruandafit,  vc  poffc,  vel  quod  Impcratori  a  priuatisper- 

cognouimusfuprarjf i.fr*trit.  hottooUm  fonis,vtputaa  patrono  vd  parcnte,  dftf.  §. 

1  titml.  illud  tamen  f  eo  cafu  admittendum  yu*tntr*tt<U, vcl  dcniquc  ab  eo  inferatur, 

non  cft,  cura cadcra  metuextorta  Grrquod  qui  poteftatealiqua  pt^ditus  fit,  Lfi ptr  im- 

*  cura  f  oranis  obligatio  ex  confenfu  con>  prejjiontm.wfr.de bis q**  vi  mttufutcaujff*d. 

fiftat, nihil  contcnfui  tam  contrariura  fit,  funtt  vt  hic rcuocari,  qu x  t a dia  fu n  t, dcbc- 

quamvis&mctus,/.«/^/./^^fr^*/.M»r.  ant.condift.oneex  eadcm  Jcgc.illic  vcro 

3  Ceteruranonfufficit  quolibct  metufad-  officiumiudicisinuocandumfir.  Haxvi- 

duttum  timuiue,  Lcontintt.Jf.  quwi  mttut  detureiTccommunis  Doclorum  noitroi  u 

cauJfftclMi.  fcdde  talitimorcprobandura  explicatio.Quaintenoncftomirtendaa- 

cft,  qui  in  virum  condantcm  cadere  pof-  nimaduerfiofipfius  Fu!go(ii»«w.i.  cxifti  9 

kttLmetum.6.ff.quodmct%c*uff.c*p.tumdilt-  manris.excmpla  propofitaw Ltfii.f.quod 

ffm>  eodem  titui  §./ quU  agens.  lnftitut,  dt  4-  mttus  c»uff  d c  ccndcre  c x  verbis  cdnSri,  do 

Hton.Lj.ff.txqmbuscauJf.maior.in  inttgr.rt-  quai^  /./.  c     «rf.#«f.  qucmadmodum  ilJa, 

4///.  puta,  fi  ioceac de periculo  |  mottis,  quashicpropofitaiunt,  o^alienumarcive- 

ritato 
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Wtartmthi  hiilla  ratione  vidctur.  Nequc  Rolani.aVatleconfiLz.votnmA.num.ss-^tt- 

repugnat  dcfinitio  noftr*  legis ,  quod  ab  BOth.irhitr.qutfr.tibr. 2. cafu  ijj. numer.8.&f. 

aliis  lupplcatnr ;  /.  non  cH  nouum.f  de  legi-  Craueit.  canftl.49-  num.y.  CMifiurd.d.c9ntt*f. 

^  jojf.nmm.f*.  Alioscafusprolcquitulridcm 

Rc^ctcndo  iraque  hanc  iplam  difce-  Mafcard./»  dttl./naconctufitem  laeob.CMc- 

fftationem  in  dtibium  reuoco,  qwe  cauf-  necb.Ur.j.frafumt.is6.num.i2.&fcquent.  In 

fzmetus  fuffic  antad  rclcindedam  tranf-  histamcn  &MUtbustpondcramlxfunt  r7 

soaccionem,velahumcontraftum?tEtdu-  rerumcircumftaaiiz.  Facilius  eoion  eft 

biuranoncft.quinialuri>difcrimcn,irem  pcrcdlcre  puerum  vcl  adolcfccntcm, 

cruciatus  corporis ,  in  hac  camfa  fint,  vt  quam  virura,  ircm  fcemiuam ,  qaam  ma- 

dbfcrnarunt  hoc  loco  pcnc  omncs  intcr-  lculum,nr//>  i.&caf.cnmdtleclm.extra.qun 

pretcs.  hcobus  CMo.och.  arhirr.  auafi  tibr.  t.  mee.eau/fagefi.finhnz,  vt  in  alnsxafibusid 

eafuijs.nttm.7.  CM*fisrd.vJumM.2.conctitf.  afbitnp  mdicis  relinquendum  videacur. 

tf4. numcr.12.  illum  autcm  m  tali  dilcrimi-  Didat.  Couarru. iufuaefitomejejpoxfot.parr; 

n:  tverlu-i ,  in  quem  alrquis  gladium  di-  ficunda.cap.j.  %.a.num  S.  Ttraquctt.  inLfivn- 

ltnnxcrir,tanquainiain  iiitertcdurus,  in-  quam.nnmer.ji.tnfr.dereMOC.donattaai.tscobm 

tclhgimusf.v/./.  §.  diam f.  ad ie$. Cont.de  C*teuoxhtltbr.2.cafutjf.num.j.  vbi  mulroS 

ftc. l.ft  percaprem.  wfra  todem. iluBaTttl.  tn  L  autforcs  rocenfct.  Idcm  atbitrium  quo- 

fi  danatmtu.  wfra.de  huqua  vi  mettfue  cauff.  quein  his  cafibus  non  tcfpuemus» 

gefi.fnnt.  Cafircnfibid.  nnm.  2.  Fntgrfinum2.  dtt  gloffa  m  verb.  crmiatum ,  &  apparet  ex  l. 

3ui  etemplum  proponit  in  illo,  qui  gla  ntneJi  vertfimite.ffquod metm cattff.fa.cn. 

iumpcetorivel  »ti<r,,lo  alre.ius  admouid  Sedtamenranus  jllud  admittcndmn  cric, 

xi  fcf.  Secunda  caulfa  elt,t  (i  is  pccuniam  «1  reuera  conftct  dc  huiufmodl  pcriculo. 

cxptetTcrit,  qui  inftrumcnta  ftarus,  nifi  Nonputo  autcm  hic  diftingucndumeiie, 

pccuniadaucirer,mtcruci(urusruir,/.#.  vtruracdiaum  prxtoristn  his  cafibuscx 

S  §fiuaceiftat.fquo4mermcau(f.Grammat.  vccbis,an vcro cx fentenuacompctarjcurji 

decif.  f.numer.fo.  CUtfiard  conctuf.ios4  nu-  vtrobique  idcm  cfEr&us  u*r,  nili  quodia 

13  mer.ff. Tertiacauflacft.tfi  tplius  vtl  vxo-  formaagcndi,aliquapoflic  ctfcdiueriius. 

risaut  filrse  podicrna  penclitctur,  dtc7. 1.  Porro  nota  tlla  rcgpla  cft,  non  ppus  clfc 

tfii. !.  §.fenuti.  iaeobm  CMtnoch. dtd.eafu  tjt.  anxia  inquifitionc,  f  vbt  tdcra  cfftftf  us (e- 11 

14  num  7.  Quarraca..rflaeft,t<i  tncarccrcm  ^i2WyLGattm.§.eim.ffmtiber.&fo/thu.he- 

aliqucn  conieccric,/  qut  tn  earcere.  22.  jj.  rtd.tnfttt.  ^ 
qvodmetmcsufi.  facl.  rjrtbtdem  Cafirtnfatque       Rchquum  autecn  cffe  videtur,  ytdcme- 

Btrtol. Niutx^n.confit.  v  numer.+jvGtttdo ra-  tiujcucrcntiali nonnthddilfcrainus, ycluti 

ftqua(l.2<4.cuenech.dia.c*fati6.numer.4.  ficontra£tus,tranfaaio,rcnuntiario,cura 

&/eq.  C\tfcard.dtil.conctufis4.»um.jo.  vbi  ipfo  Pf4ncipctparcntc,marito„«cl  illis  in- 

»5  numer.jt.  td  ccrns  cx  cauftis  dcclarar-t  t<iriKinientibus,tn^ituti  funt.an  quis  rac- 

•    Qi^ntacaurTacft,  (i  capitales  rhThasMn-  tumpta?i;cxcrcpoiTit,&ex  talt cauiTa, qua;  .  , 

tcrppCucrit, Lftdonationu^. infra. de  hte  qua  ge(U.fb t\r, rclctndcrc  ?  Qua t m. difccpta-  l9 

vimet. eauff.fatl.  funt.  Sed  cura  aJuctfctur"  tioncptfcrt fcie dcflnitio gcncrahs  adtn. 

Lrmtnmmn  iacJattmtbm. et>d*m  tituj.  idcir-  nidiamtnfr.  de  hkqm mct.  cauff.gtfi.  fnnt.  vbi 

co  proconciliationcconfttruuni  Dofto-  Bac,4pl^aliiDaaprc4,lciliccthu.uin3odi  < 

tts  rfofHti  infpicict#dam-cffc  perfonam  f  pra^cxtum  non  lufHccrc ,  Fran-fc.^trcttn. 

minantis »  vt  liquidem  vcrba  fua  ad  rein  hicnee^^ndou.  Raman.  nu.14. 4Ltat.num.i7., 

conYclrctoleat, iuftus metusccnfcatur in-  fafifijnu.j.Cern nu.4.^ex,rm.(. lac.Mencb. 

icru«wu^idiudobtmerc,fi  illaintumum  pr4jmnt<t*7*u  /.quamuis  arbunr^uaf Uib.t 

cfumpcrc  conJucuerHit.  ita  BartoL  ^Ale^  24afni}6.num9.  iccumdiiTidc3r,^f«/W 

xamhfafimm 1 1 .  %tfnnutf>fl f>raton.f*di  0 ■  d^dnetuftsf  num^ tamco t  hxc p^fum  *o 

fcria  nout  nunt  Ca/trcnf.  in  dtct.  Lfi domtto-  tip ccfl^c, fi  rrwn*  vcl  vet bcraprarccifcrint, 

h&.nVmfy*i.C&b£&Tihimfa  cap.frtmt,  de  Dede^Coaanmm/paefitom  defpon/4  part.  1. 

ofc.deieg^aceb. Clt- nocb.  tibr.j.frafamt. /tt.  §.*..num.4  Iacphm^tenoch  dtCl.frafnmt.127. 

Huimt^.Sfiiii  cauiraclt,  (i  quisde  0#ni-]  »^^^^^^/^/^^^-/7^, 

bus  bonis  Uns  dimicet,  «>.  2./}.  dc  hif  qui  feauent:iybtftures  aUtgat  Fraxctfc.  Areun.  hie 

vt  mtt.  c*uffi*ut,(!r  ibtgojfa  atque  DoiLv^  nnm%fh^-^mate.nnm.i4.Corn.num  4.AJt- 
-  -  v, 
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X4xd. num.$.  trg.  diti.  l.fidon&ttcnv .  er  Lj! pcr  etu , qui  in  ipfis  carccribus  cxrorqncatur, 
imprtjfitmem,  imfr.  dchts  quuvimctufiuettujp  l. qm  tn  csrcert.  2p.ff.qucJ  mct.  ctnjf.ftQ. tH. 
ftc.ffft.fuit.  Idcm  quoquc  procrderc  iU-  Nonus  occumr  t»  Lftqnit  nttutr.infrt.btt 
*l  tuunc  f  iidera  audorcs,  fi  damni  magni-  todcm  titmU.  Plurcs  caius  hoc  loco  vfqut 
tudocontrariumarMcrct,«^wf»/.<*r*iw  ad  fedccim  perfcquitur  Philippus  Cor. 
qu*  trtimmtmr  in  i.ftfuptrflttt.  tmfrt.  *t  iti.  neus,  qucm  Lc&oc  per  ocium  adire  po. 
CMtntch.  i.prtfumt.  jyy. mt,  14.  vbi  multos  tcrit. 

tiegtt.  KMufrtriitff.  etmUf.is4- numtr. //.  Intelfcximus fupra qualirarcm rci  prin. 
£tt  deinde  6c ccrria  declaratio ,  fi  cx  tac  1-  cipalis  ad mctum  coarguendum  non  fuf- 
xt  rofconfcnfulexaliquodpratiudtcium in-  ficerc.  Quadc  cauff.»  cum  Proba,  quc 
tcrrcc:  tunc  enim  hunc  confcn fum  pr.t-  Imperatorem  confulucrat,  &  prscipti- 
fumcndum  non  cfTcyttrgnmJ.ic&c.jfider*-  am  vim  in  tali  allegationc  conftitucrat, 
guLiur.ittmL/iiu  aut.  ffdefon/&i.  ttctbm  in  lubrico  confifterc  viderctur,  bcnigoi. 
1MtmpcU.ifr4fnmt.t27. mnmcr.ts. vbi  plures  orem  tamcn decifionem ex co rulit ,  quod 


•llcgat,tfrtw trgumtnt.  $.qu**utr*ni*.i.r.jf  prccibus  ctiam  coroplexa  fuiflcr.cum,  de 

fuMrnm  rtrum  ttlto  mtm  ittur,  ttcm  L  t.  §.  f  quo  quarerctor,  icruum  luum  ciVc , cttm  li 

mtif.quoi  vi  tut  cUm,  dc  qua  quxliione  domini  fcum  fcruis  fuls  tranfigcndo,  vel 

tamcn  confult  potenc  Alcxan  Jer  hit  nm*  pacifccndo  non  obligentur,  Vf  htcuojlrt 

mtrtqumt*.  qui  concrariam fcntenciam  cu-  Lgt.  e$rl.  ftrnm.fuprt.  dtp*&is. 

ctur.  ie  vtrvvrum  obiigtttoutb.  Vndc  rtoftri  Do- 

»j     Qualiras  autem cauflar f principalis, vi-  ciore»,  vt Stiimhicmumer.i.  CtftrtnfjtmmS- 

deliccr,  fi  quis  rcm  magni  prctii  pro  mo-  Fuigofnum.s.  AUxtni.nmm.2. Sttycet. mmm.3* 

dicocx  rranfacrione  abdicarit,non  iurfi-  Romtn.nmm  0.  Iijvnnum.  6.  cliciunt  «.crcam  17 

citad  metum  ai  g  icndum,  vt  h«c  /.  quam  rioctrinaro,t  quod  quotics  plura inlibel. 

rcpudiaca  cxpoircionc  gloflarica  intelli-  lodifiuncctm  propononcur  ftcquisinvno 

gunr  Barrol,  num.j.  Btlim num.  6.  A*9tl.mm~  dcficur, tunciatlSciTc,  Vt  ddntaXac  in  vna 

mtr.j. Ctftnmf.mmm.4.Corm.mum.i.i^iltxtmi.  caufla  doccatur, modo  llngular  pcr  fe  fuf- 

num.3.  ltfonnum.4>  iMtji*ri.i.eomctuftos4>  rlciant  &  idonca*  finr.  Quo  referri  poteft 

nmm.  t.  Ueub.KMtmtch.frtfumt.iU  mumtr.f,  Liium,ff.itrcimiu.  tjrqu*  tbiitm ftriptt  rttt. 

Quod  fa nc  admi t cendu m  cft ,  Hiti  quali.  quit lurttl.im%.tffimitttn. Imfiit. it  mmpt. item 

tas  pcrfon«,  velutl  quod  tyrann us ,  vcl  fi-  etp  imttruttrM.extrsJtrtjfrift>  ttfjxhtbiu. 
miles,hoccxtorferinr,cum  hac  conte 


ra  cumulara  aliud  fuadeanc,  itfin  htc  nu-  .       _        c  J' 

mtr.4.  idem  CHentck  ittl.prtfumtto.ui.mn-  iCqUltUT  LCX>  51  dlUCr- 

mtr.7*  fa.14.» 

Prxrerea  ex  hoc  noftro  textu  edoce-  * 

mur,roctumipfum  cranfaAionem,veIa-  m    v  m  m  a. 

M  lios  conttac>usipfo  furetnonconftituere  1  ^tJJJSj ^g**"*  ***** 

irritos^z/tf» htc num.i.  rj-  ptjjimttii.  Emer.   $  g^Smnum 11 

guntcamcnnonnulli  calus,m  quibusmc-  tfmeunt^ 

rus  obligationcm  ,  vel  petfo-ctioncm  rci   »  g**  til^er^nencpermmt.. 

*J  ipfo  iurcimpediac.  t  Primus  eftin  caufla  qumc^fiumpfffu. 

macrlmonit,  etf.ge mmtt<jrctp.quti  Uenm.   4  Stnttmmgl^fm  doctrmtum  eondiflmituu  mit* 

txtr.it jbonftL  Secunduseft  incaufladocis,  k 

LftmuiicT.§.ftits.f.qutimet.ctuftf.Tct.  '  ^JjJt!      '  ' 

tiuscftmproroearionciurifdtcriomtper  ,  i&Jhua»  Ctjhmjk  &  *****  t)oemrwnu.m 

metum  cxt orca,  Lftcttnit  fitimhe.  Quar-  3mrtt*  fmmtm  **nmtH*d*  ju,  ********  fi~ 

iyisc\\'mvoio^ctpJicct.extrt.devott.  Quin-  bmmtmmr. thm ktmm ktwmtou*Uhmm/me 

tus  eft  in  audroritate  ttrtoris  per  mccom  mnff*. 

cxoKcfaLt. ff.it tuZtent.ttfitni.  Scxtuscft  9  '^0"^ >fi*8»*r *cttptd*tH*tmpUm 

txZtTur^                            '  ^^rt^ 

txtrt.it pmmrtttr.  Septimus  eft  in  rehun-  %Atm .n c**ft deuBt ^ut^m^mmmibo  dtctr* 

ctatione  bcneticii pcr  inetum  iacta,  cUm.  nMHr, 

muitomm ,  ie pten.  O^adcu  cft  tn  coo tra -  ,»  knHdtamUpufnh.  f.  uf.de film. 

ttAd 
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Ti  t.  dc  Tf  anfa  £t  1.  Ci  ditfetia;  #i $ 

\l  Anfentemiacemtrafmntiamdtconfcnfupartittm  obrcmpcraucrit ,  Iocum  cfie  condidio- 

lataprtoremfcntenttamtnfnngatJ  nj  finc  caofla  >  LfifaHo.ff  de  condtciton.  fint 

IX  SenttmtaRartoh.dcmeffcn  fentemm,  auod  ^.Supcrcftf  dcindcilU  iaris  COntfO- 7 

mn^one.fiuden^e.frejftnurenmtu-  ucrfia(qmdobt.ncar,fi  aftio  ipfo  iurcpcr 

t3  CHe'dmfimentulBalm.^HdlocHmhabere,f,par-  aceepuUcionem fublata fit ?  Et  glofla  qtti- 
tetvnocomtxtHomntafhora^h repetdnL,       dcra  in dic>.  l.uui, vidctur  infinuarc, quod 

i*  Tdrtti  tforuyojfe  ordmem  MdtciaruurL,  rtmiu  priftinaactio  locum  habct,-i>£*w./.  /.  &l. 
ttrt'  fitul.iHfra.fi aduerfui tranfaliianem.  item  Lpn-  . 

VVhamfement.MtbMHaoretppoh**.  1.  ff.de fotut.-f  Battolus  vcto  di&in- * 

U  fntrrpartescottHentrtpe^  guitWWW-i.intCrcfle.anaaio  ipfoiurctol- 

troprofire»difa,dHmmodocohfltt  dc  amfir.   f  *  r  *  c  T      .  V 

J       *  r  Iatur,qux  pcrcomenfura  parcium  inftan- 

i>  ^nftmemiaarbitrtcontrapriortmfententianu    "«  nequcat,  Vt  in  ©bligationc  ex  dcli- 

vatcac  ?  &o,  vel  quafi,  vc  tunc,  fi  a  crania&ione  re- 

I/  tsfnsontrahtmaadpriertmtnflanttamrtdirtpof-    cedatur  prima ,  VtiH  quis  CXpcriri  pofllf, 

J        „  „  dtd.  I.puptttt.  §.  x.ff.  de fotut.  Qnpd  fi  vero 

tf  V,ftmcho.«»wfl*m,arMHnt*tHmfit.anm,nm?  con(cn(u  pattilirn  refufcitan  ncqucac* 

con^eodun,  eflc  ,d i  conl&o! 

accepttlauontmfitbUtanonfi!.    ,  ncm  obcauffam,  vc  pnftma  obligatio  hoc 

modo  rcuocctur ,Lfifua  accepto.ff. de con- 

QVamuisilla,  quxfemd  confcnfu  tcr-  dtcli$n.ob  cauff  Bartolo  fubfcribunc  An- 
minata funt , non  dcbcant  tcmcrc rc-   gc\.  nam. /. Ca/irenfnumer.j.  Sitycet.num.y. 
fufcitari,  Lfratru  10.  hoc  tiruL  l.  cjuamuii.}}.   quamuisipfe  dc vltimo  mcmbro  dubitcr, 
hoceodemtituLl.ftcut.tnfra.de obt/gatton.rjra-   C$rn.num.i.verficul.tn  eayibtyitem  q»idi_sfi- 
I  £iion.  tamen  f  fi  vtmnquc  ita  conucniat ,   ctat.  num.  //.  Franctfic.  Aretin.  num.  2.  Roman. 
poteftrcsadpnftinumftatumredire,/.»/-  numer.i quamuis vnacum  FuJgofioputct, 
iitLl.omnia.t.ftre  ff deregul.iur. (cd\\\udde-  ipfam  pecuniara  retJtc  condici  poile.  A 
bcc  intclligi  ope  repltcationis,/^viw.§i   quafcntcntianoneftaiicnus  Aiexand.00- 
t  pa&M.ffdefs&ts^n\C\t^\\%i\tlt\oc^ct,K\ux  tncr.2.  qui  Bartolum  cxcufando  air.idunl 
conlcnfu  partium  reftaurari  non  potler  *  intelligi  debere  in  cafibus,  de  quibus  lo- 
itagloffahtctn verb.  agi, Bartot.num.t.  K^ingtL   qmtur  dtcl. Lfi aui,  ucepto.  Scd  &c primunt 
num.  1.  Saiycci. numsr.  r .  Cifirenfinum.2. FuL   Bartoli  membrum  fcrupulo nocarct,dum 
gofinttm.i.  Com  num.i.  verfictngioffa.  tnver-   in  cauifadelicti  videturfnouam ,  camquc  ^ 
b$,  ngt.  lafion  numer.  4.  vbi  ait  Doccorcs  tta  vtilem  adcionem  dccernere,  contra/y?  v- 
tominunitcrienurc,  Oiefrcd.numer.i.Cyn.  nus.  %.paclus.ff.depa3u>zdco  vt  Fulgof./w 
numer.  t.  quamuis  Baldus  diflentiac  Scd  num  2.  ^flexdnd.  nnm.s.  hfion  numer.4.  Rt- 
\  quxftionis  cft,  qua  aftione  f  hanc  pecu-  phael Cuman.dtcl.Lpupi/tt.  §.  1. ff.de fotut.  ta- 
1I12  refufioncm  confequi  poifint  ?  £t  gioC  lem  ipfius  traditionem  reprcUcndanr.  £c 
4  (a  qindem  u;/ti  -uobo pt-:unt.imy  putat  condi-   mcoiudicionoinconfiderace.cum,  Vt  atc 
ctionem  indebici  competere, argum.  L  ele-  Iurtfconfultus,iniuriarum  vcldcliccorum 
ganter  in  tertto  refj/onfio.ff  de  condtclion. inde-  aclio  non  cx  pacco  nafcatur, dicl.  I  fi  vmas. 
bit.  Bartol.  autcmww.  /.  conftuuit condi-  27.ff.de pafiis.  §.pa£ius. ttem  Lfietbidecem.i/. 
dionemindcbitilocumnonhabcrc,quip-   $.a»dd*m,(cd  cx  dclicco  vcl  contumclia. 
pc,  q«x  ob  c^uifam  de  practctito  dctera-   Neque  obftarc  puumusf  Lpupi/ii.p^.  §./.  id 
J  tur.  Aliudautcineflc  in  condi&ionef  ob  cum  cx  au&oritate  gloflx  lbidcra  &AIe- 
cauflam,  quz  deccrni  folec,  fi  quid  non  fe-  xandri  hic,  quis  concendere  poflic  illic  a-  . 
quacur,  /.  dedi.  f.  de  condtclion.  ob  cauff^fm-  ccionem  i pfo  iure  fublatam  non  cflc.  Scd, 
geLnum.t.Cafirenf.num.j.  Fulgofinum nCorn.   qaia  verba  eius  textus  hoc  vix  conccdc- 
num  1. ^Alcxmd.num.r. Roman. num.j. Fran-  rc vidcntur, cum ipia folutio Iiberationem 
ctfim  Aretin.num.2.  lafion num.j.  vbi  aitglof-  induxerit,  Jnftttut.  quibm  mod.  toU.  obiigat. 
lamexrcceptaDoccorum  fententia  repu-  in  princtp.  Et  ccxtus  expreflc  dc  vciJi  a- 
4  diari.  Cccerum  Caftrenff  Aiexand.A.c-  dionc,  non  aucem  de  illa,  quar  prxccf- 
cin.  Roman.  cum  cerra  diftinclione  Bar^  fic^  ioquacur,  idcirco  dici  poflcc,  in  ea- 
toli  doftrtnam  admittunc ,  vt  fcilicct  pro-  dcm  lcge  traccari  dc  indcmnicatc  adole: 
ccdat,  fi  tranfactioni  nondum  a  reo  latif-  fcentis,  qui  tucoribas  pecuniam  rcftitue- 
fadtum  fic,  Qu^od  fi  vero  iam  cius formx  rat, vt fauor cx par tc iplius faumrcpcccntii 
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plus  po ITI  r, q u a  m  ex  alterapatte  odium  re-  r e a c  occinerc  po rc  ri r ,  noluifle illos, quod 
fufciranda:  obligaiionis,  *rg.LquitXttftio.  potuerinr,&  voluiflc.quod  non  porucmu, 

nem.ffJtcondiil.mdtb.         *  LmHltHm.fupr.ftquu*lterivclfibt.l.£cncrof»- 

i     Rcliquum  eft,vcaliam  difficulracemf  fr*Mm.dot.t*f:e*mfufcr.dcojficJeUgSoi- 

QbcaJctaglotfacxciratam  tnverb.  *gi,ex  L  fct  tamen  admitti  confideratio  Fuigofii 

t.infr.*u*ncLprouoc. non eB neceff.  1  u b m ou ea-  num.j. itcm, Lud. Romani num.if.  I  oan.  a  b 

snus,quid  cauflzfic,qu6d  (cntenria  con.  Imol.inLjuodiuJ/it.ff.dereiudu.^pznci^  * 

trafcntcnciam  ctiam  dc  cofcnfu  partium  confenfinentvnon  dc  noua  fcntencia  pto 

lata  nonvaleac,  auc  priorem  (encenciam,  atbitrioiudicis  fcrcnda,fed  de  pronunti- 

quac  rei  iudicata?  auctoritate  nitatur ,  non  andafcntenriaexformaabiifdcroprsefcri* 

infringat?  Ecglofla  quidem  hanc  rariorrcm  pta,  &  in  quam  confcnicrunc, vc  cunc  non 

rcddic, quod  cum  craafactio  cx  confcnfu  cam  iure  fcnrcntix  valeat,  quam  pacti,vf 

nafcatur,  contrario  confcnfu  tolli  pofllt,  *i*C*firenf.kttn»m.).  Hsc  dcicntcntiaiu- 

cumnihil  tam  naturale  fit,quameogene-  dicis. 

rcquodquediflbIui,quo  coltigatum  eft,/.  Quid  aurem  obtineat in  comproraiiTo, 

athrLffde  reguLiur.  iudiciumaurero  in  inui*  conluh'  poterit  Baldus  hic  nu.j.  Fulgof.qui 

tum  Tcdd\J.iutcr(ltfuUntem.Sj.%.i.ftMvir-  ab  illodtflenritaww.s.  Roman.qui  adtsir- 

horMg.  Circa  expltcationem  huius  quar-  titdiftin6ionem  Fulgofii,»**.//.  Sentcn- 

ftionis  animaduerto,  noftros  interpretes  ciam  Bald»  defcndunt  Aiexand.num. 
in  partes  diicefliiTc.  \  Etenim  B ar to \.nt$. 4.  l*fin.uumer.6. qui in hancfentcnciam ec- 

Corn.ctrc*fn.C*(ir. n.j. fubfcribunr,(cnrcn-  iamallcgat Lud  Roman.PaulumGaftrcnC 

tiaeipiiusglofla;.  Addit  Salycecus  camco-  dcniqucipuimRaphaelc  Fulgof.conjit.tt. 

rnumtcr  icncn,  BjMus  vcro  n*m.f.R»m*n.  f  fcxiftimat  cnim  BaiduS  fecundam  fcn-  \f 

Uu.tf  \.A.ber.nu.2,h'ulgofnu  .^.contendunr,  tcntiam  valcre,  quodarbitri  pronuciaturn 

idcmcflcinfcncentia,quodiA  tranfactio-  nonhabcat  vimlcntcnciar.fedci  mctupoc- 

nc,  fi  cidcm  exprcflim  rcnuntictur ,  alle-  nr  pafcarur,  modo  in  fecundo  compro- 

ganc.  l.f  cnultfupr.de  p*cl.  t.  non  mmorem. hol  ra  1  flTo  inic  racur claufula,  n on  obftantc  pri- 

ttt.i.duohus.  §.fiu*t.f.deiureiur.i.7.§>fif*ci-  orcfcntentia,  UJonhtc  nu.6.A!tx.nu.4.  Pu- 

fctr.ff.de  p*a. Li.jf.de  feriu. Lfin.  tnjin.inft.de  gnat  tamen  pro  Fulgofii  fentcntia ,  quod 

tempor.*pfcll.  Porro  AleXand.  nn.j.  froncijc*  6c  arbicer  ad  ordinem  iudiciortim  allige- 

Arsttn.nu.  2.  BsldueinL2.ff.de  iureiuf.  f  me-  tu  r          2.ff.dcrecept.orb.  mh"  nom  inainTi 

diamquandam  intcrprecacionem  ample-  ctiamhuicordini  incoropromilibrenurt- 

crumur,ica demum poile admitti  hanc fen-  ciatum  fir,quod  quomodo ficri  poflk,ofte- 

tenttam ,  fi  partcs  vno  contcxtu  repctanc  dunt  noftri  Do<3Lorcs,m*uthent. offcratur.lt 

omnia  acta  priora,  vt  tn  t.  wuri.ff.de pro  Lt.  conttfi.  £c  na  iotelligo  Baldum  &  alios 

c*r.  Sc  res  nouae  dctinicioni  committatur.  ipfi  adftipulanccs» 

N  .ra  G  hoc  factum  nonfit.non  valcre  ien-  Procoronidedctinienda  qua»(tio  vide- 

tcntiara.cumpartes  f  nopoflintordinern,  rur,  qua  Barcolushic  indecifam  reliquir.f  1* 

iudiciarium  rcmitccrc,  LjtUt4m.infr.de fnt.  AnfctUcttretedentet*tr*nj*clione  fojjintetim 

tjr inttrlai.om.tud. l.fin. %  ftd qui*  vtremur.inf.  *d prim*m  infi*nti*m  redire  *ntt*in~ 

d*turciur.froft.c*lum».d*nd*  *uth.  offcrotur,  ttrpo/itu  vtttqnod  cxiftimat  Angel.  Cccc- 

tnfr*. detttu  contefist.  Hc  quod  ibidcm  Bar-  rum  C  jft rcn  l.nu.j.  A.lcx.au.6.  Ludou.  Ro- 

tolusarquealhDoctores  lcriptum  rcliquc-  man.num>t6.  mco ludicio  nonmalediftin- 

runc.  guunt.inccrcifc.anadcor eriam f  inftanr  x  l9 

In  hac  opintonum  diuerfitate  f  vlti-  rcnumiaric»an  minus,  rc  priori  cafti  audi- 

m am  fententiam  fccuriorem  eiTe  p uto, n c-  endus  non  fi  c,  /.  fi poBq**m.f*fr. de p*Q.  Sc- 

queobftare,  quod  de  rcnuntiacionc  di*  cundovcrocaiuinccrciTc.an  actto  ipfoiu- 

crumcft»  Conccdoenimareiudicacapef-  cefic  exltinc^apcraccepnlationem,&  tuc 

fc  rcccdi ,  /.  4- §>(iexconuentione.ff.dirt  iud.  idem  defendcndum.  Qtipd  il  vcro  id  fa- 

Nonputo tamcn illudhcnpollc, per  con-  ccum ficper  iranfactioncm.tuncincercilc, 

Ctariaro  fcncentiam  ,cum  aliud  fic  dmpli-  an  reus  ex  parce  fua illam  (eruaric, dc  cunc 

Citer  ius  (uum  remiCcere,  qilod  CUlilbeC  adhucidcm  obrmcrc,  vthtc  nofirx  /^-.auc 

t^rmiflumcft.aliudautcalremcercamtri  idnon  fecit,  tuncad  priorcm  inftantiam 

nouasfentencia?  ddcnmen  adduCcrc,hne  rcdirc  yotcftJ./iue  tpudsclsjjoc  ttt.<jr  /fi  ut* 

conuenicntt  mdicu forma.  Vode  illis quif  fiau^*.ff.dttnoff.ttftsm. 
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rProttidentut  &  humanitat '/v.peratorttm^. 


*Derebuttnco7nttu 


>'i  non 


pojfe. 


Crafftut  verfitot  nonnunquam  durtm  reprthtnoU. 
Quomodoaihonetut  rem  ftr  accepttlxttonem  totti 

I  TjRouidc  &:  humanitor  Imperatores  f 
hocloci  vcriarianimaducrrimus.  Pro- 


M  IntelUHm  l.itemfiverberatttm.§.\f.de  reivend, 
tf  Inttreftmtercaufamlegisconmtunurcfcripti. 
\6  ^ecdara.l.fiprimttm.f.qui^raqnibm. 
17  fnteMlmLdtprecatwf.adl.r\hod.dtiaa. 
1 t  Excujfaftnttntia  'Dim  Augufttm  c.quo  ture.  dtftj. 
I/  'Domtmum  tx  auttentatt  turu gtntiunuy  natum 

20  ImperatorgratiamdeLiclifacerepottn,finemopri. 

uattmlafiufit. 
Zl  7(uila  tnmdta  eli,fi  Imferatoria  mauftaninhit, 
quafunt  trdtnu  tudictartt,  &  modict  fratttdtc» 
moderindiarbitmtm  coneeffum  fit. 


uidc,  quod  rc  non  bene  intellccra,  fimpli- 

citcr refcribcre  non  fuftincant.fcd  cum  di-  «  ^rtnaptm^federogareiuriauUorttate  rti  iudi- 
ftin&ione,admonentesfupplicantcm,vc  cataqutfito. 

*  pa6tiexcmpluminrercrer,t^./.«f4^.  *  SacrtLegnptrunLum tunc locumhaberetum voIhh- 

fubjttt.  humanitcr  autcm ,  quod  rn  confu-  '  *  "  7 

lcntes obfcure  &  fimplicitcr  non inuchan-  *t  Ipfnmlmperatorem nunqtutminiqnaveBecenferi. 

tur,  fcd  cofdcm  officii  fui  admoneant:  .-vT  A.    .  .  ,   «.  . . 

3  ouamuis  nimist  crafli  vcrfaros  in  conlu-  '"Ueft;g"'one 

/    ■         .      1  ,     j.    j  -*-rentiac  iit  intcr  caufla*  X  Ittcs.diuerfas 

lcndo  ,  vchcmcntius  reprchcndi  vidca-  «-   r        .     .    T.      -  i 

,l  D«mim.£.d.,tfl,b?Lm^»Um.«,r».  »"■"  «tAccu.fiuspe.lcquuur.Etqu.- « 

j  l.  *  7/rn   -  j /i   a    t  uis  in  vltiraa  acquicfccrc  videatur,  quod 

^.^/«r/.^#PorrodiftinaioImpo.  raufraJ(inta Jnna,irrmrnnrpft3fIfif 


mus 

decond. 

ratorisineo  conuitit.vt  pcrpcndamus,v- 
trumfola  conuentio  interccflcrit,  an  ct- 
iam  Aquiiianaftipulacio,nec  non  Araccc- 
pulatio,  vc  hocvlcimo  cafu  nuila  pecicio 
hereditacis  amplius  fupcrCc,  &  h  quis  vr- 
geac,quomodo  petitio  hereditatis,  quae  in 
rem  actio  eft,pocefthoc  modo  tolli,/.*»/*- 


caufladuncaxatpoft  litem  contcftatam  fit, 

diuerfum  autem  obtmeat  indictione  litit: 

atquc  lliam  difTcrcntiam  probent  Odo- 

itcd.hic nu.2.  Baldu.s  num.  i.  Salycer.»*»»  /. 

tamctrcftcmeo  iudicioa  Cyno»»./.  Bar-  * 

tol0»».^.Angcli»*.^.Caftrenf.»«.^.Iafonc 

fl«.;/.Lud.Rnmann««.f.  Phil. Corneo  nn. 

,  i.Albcr.»«r./.FuIeofio»«./.rcptchenditur. 

G.acceptum:  trefpondcrur,talcmobli*   „11„jM„<r„  tm    r  r 

.  *       .    /» .    ,   .          '        ,  .  quodcauliaomncmcontroucrfiam  ligni- 

gationcm  ,n  ft.pulatjoncm  ante  dedu-  g           antc  B      comeftataro  &  *oft 

aam.Kficfufelatam  cGc,  Injitt.qutbutmtd.  eamfi7.fWWwA.^ 

«Mg.M&fl*  %.umttrmepttUiUntm.  qmftmtlr^od  &quand.tud fent.prof.dtb. 

LeX,CailiTas  &  lites. I&  ^m.tfp.frm*xtr,&  vtrbftgntf.  Ncque 

obftattdcnnitioCiccronisagloilaincauf-  3 
5VMMARIA.  iamdcducra.cum  eadcm  cauflarxqucad- 

Interpremibyfccurju ,qmd intercaufam  & li-   commodari  pofljc  ante  litis  contcftatio- 

ncm.  ColligutpracccrcaDoctores,vrglof- 
fa  & ceteri  ex  hac  eadem  lcge,  non  pofte 
Principemiuscran{actionetqt]£ficum  au-  4 
ferre.  £c  hoc  quidem  fine  icrupulo  prb- 
ccdiCjii  ordinariapoteftacevtatur.  Quam 
dottrinam  ornando  Caftrenfis  num.t.  tjrii 
Philipp.Corncus««./.  Romantww.f.  la- 
fon  nn.t.  conftituunt,rcfcriptumhoc  mo- 
do  impetraturo  nullomodo  admittcndu, 


i 

3 

4 


i  tnterjif, 
conteflatanu. 
'Duterja  expofitto  (jm  &  Bartoli. 
^DecLaratadefimtto  caujfaex  Ctcei 
*Principem  tm  tranfititonequajitum  aufirre 
pofe,fi  ordmaria  poteftate  vtatnr. 
f  QuUinrufitfiPrtnceptafcrtbatnon 
legt. 

4    Qutd  obtineat.fi  in refcripto  comineatur,  non ob 

ftantt  tranfitliont. 
7  tsfuRoret,<imputcnthutu(modidcro?attonempro~ 

cedert.  ctiamuaduciatutclaufula.nonobftantct  S 

t    Fndecimargumentaqutbmhacfententiavidtatur  alialege.  Idemquoquc  eiTcconftituitidc 

6A\  rclcriptum  impetramm 

9   rDiutrfafcntenttaauRorti.  fitcontrarcm  iudicatam,idcmque  dcfcn- 

1«  Sedectmargumentaqutb.vUimaftntentiaafferatur.  mt  Alcxand.ab \mo\.inconf94.tn 2.  i  ol.m. 

II  StntentiaaulloruPrtncipi  itademum tranfiatoni  ^^(fifa  „„„„„  „  ^        ybi  addi 

refcindere pofle.fi  tujtacau/j.t  ujfratrctur.  .      r     i         r  en  •  ■         '  c  r 

U  PrtnceptraabLtaconuenttntem  compenfittonenu  «lUod  0011  fufficl"  '"Cnuoncm  facerc  fcn- 

praftare cogttur.  centia:  lata: ,  mfi  etiam  adiiciatur,  quod 

t3  AninPrmctpemftactutfaprafttmtntUfit.  wanfiucricinrcmiudicacamndquedcfcn- 

Nn 
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4*1        Commcntarii  Petri  Giikenii  ad  Lib.  1 1.  Cod. 

di  potc ft,  org»m.  huittt  l.  ttem  L  non  mtnerem,  Tcrtio  futciri  hacc  aflcttio  ex  iHa  confi- 

hoctitiil.ljini/.tnfr.fnt.refcind.nonpejfc^o  dcratione  poflcC,  quod  nulla  fit  inuidia, 

rcferri  potcft  i. txf*3off.  de  v*lg.  tjrpupiS.  ea ad  al.quero rcuetci, quat  ab  codcra  pro- 

jkbfiit.  Scd  quaftionis  eft,  an  ldcm  pro-  fcGt*[imt,/.cumoportet,tnfr.dtbo».q**tib.$. 

bandum  fir.fi  Princeps  difcrcis  verbis  ca-  j.  tnft.per  q*ur perfon.nobit  *dq*ir.  tJUcnoth. 

<  ueat,  quod  ffubmotb  tran(aetionis,&  cu-  q**fi.4S.numer.n.  /tbr.t.  *rbiir.  quefi.  Atqui 

iufcunquc  etiam  huras  legis  in  conctari-  dominium  beneficio  Imperacons  accc- 

um  obftaruld,  m  caulfa  nihilominus  pro-  ptofcrrcdcbcmus,c4/.^*Pi«r^y«<<a^.^- 

ccdant.  Etcx  glotTawt*r^<^rf,inteHi-  ftintl.t. 

7  gimus.tadmitti  derogatione  huiuslegis,  Quarto,quod  quamuis  crimtna  dcbc- 

idemque  probantCaftrenl  num.i.S*/yttt.  ant  punici,  non  folum  ob  vtilitatem  puw 

Htt.j.  Fnncifc.Arelin. num.  t.  Lud.  Rom*n.  n*.  blicam ,  t.  U*  vu/nerstw.  yt.  sd  legem K^fq*%. 

S.  Corn.nu  r  Isfon  num.2.  Alberic.vero,Bar-  /um,  fcd  ctiam,  vt  his,qui  Izfi  iunt,  aut  prO- 

tol.Cynus.Bjld.Alcxan.rcmittuncLecto-  pinquis  illorum  fai  i>  fi.ic  ,Lt*ph  *U*m.  %.fi. 

rem  ad  ea,  qusdc  hac  re  fcripfcrunc*»£  ntl.  ff.  dtpknk.  quod  umcn  ipfc  Impcra* 

fin*/.fupr*  fi  contr*  iue  vtlvtttit.pubUc.  Tbi  tor  huiulmodi  pctnas  ex  indulgcntia  <ua 

Bartol.**w».a.conicituic,fufficcrcdcroga-  remitrerepoflir./ prim*.ff.dttt»fiitut  Priu- 

tioncm,modo  fpecialts  fic,  vd  ica  conce-  tip.  §  Jedejr fuod  Prtnctpt.  tnfitt.de/ure natur. 

pta.nonobftantc quacunquc legecontra-  gtnt.tJrtmtU./.rtftripl*. fupr.de precib.lmptr. 

ria.  Alcxanderautero//i«^/>.conftituit,  ejfrend. 

magts  communcm  elTeopinionem,quod  QU,into,quodnondcbcacef,cut,quod 

fi  rcfcnptutcndatingrandealicuius  prx-  magiseft,licct,quod  mmus,non  liccre./. 

iudicium,  tunc  necelfarfa  fit  fpecialis  dc-  nondcbct jf.de. regut.iurit.  Arqut  Imperato- 

rogatio,  ncc  fufficiat  fcicntia  Principist  riliccretiamgrauiorCm  pcenim.quam  dc- 

quod  fi  vero  dc  modico  damno  tracrc-  Iicti  qualitas  cxtgat.conftituerc.  Lfivendi. 

tur,aliud  iunseflc.  Idcm  ibidcm  icntire  t*rt,tnfrjepttn  dicHt.f.deconfiit.tigomuU 

Vidctur  Baldus,  duro  probat  ipecialcm  tomagisillud^-cdcre,fi  ccactetur  dcroo- 

derogationem  ftatuci  6c  priuilcgii.  Inc-  mentaneisbonisauferendis,vclcontracci- 

andcm  fententiam ,  quod  derogarid  fpe-  busrefcindendis. 

ciahs  fufficiat,  concedunt  lalon  di8.  Ljt-  Sexto,  quod  cius  ret  vcfttgia  mulrr  le- 

n*LfHpr.fieoMr*imvt/*u8<,r.p*b/.  GuLltbr.  gesfuppcdncnt.in  quibus  Imptrator  pro 

s.t>bfer**t.s6.n*nscr.M.  quo  refcrri  poifunc  iuo  arburio  itis  ahenum  adimit.  Eternrn 

ca,quafcriptareliquerunt  eXngch  inLittm  ex  rcfcripto  Imperatoris  poifumus  cori^ 

vttbtr*t*m,%.i.numi  ff.de  rei vendtc. quod  ueniri  cotaro  alio,  eoquc  incompetcnte 

Princcps  cx  abfoluta  poteftate  poflit  au-  iudtce, /.  ueqnondofupr.  dediUt.  tyioto  tital. 

fctre  alicui  ius  fuum :  Atcedunt  Iacobus  txtr.dtrt/cnpt.tjr  fijfic  i*dtc.dtltg.  Pratcrca 

dcButrio.Barbar.B  di  gn  Dccius,Ioann.  ndcmus.q  .od  committat  cauiTas  cont.a 

Andr.  &  aln  in  hanc  lcntcntiam  allcgaci  iucis  ordincm  fummacim ,  fimplicitcr ,  de 

ab  Anton.  Gibrie\ct/tlr.j.e*mmun  tontluf.  phno,finc  ftrepitu  &  figura  iudicii,tcrmi- 

IttuL  de  i*re  qutfitontn  to&ndo,  cont/uft.  nn-  nandas ,  c/em.fitpt  conttngtt,  dt  xtrbof  fignif. 

awrr./titcminfinitiDoctores.quosinhanc  cttm.  d fftniiofim.  de  tudtc.  quod  dcmque 

rcm  congcit  Fcrdinand.  ViCqu./ibr.e.tl-  dccernat  cognitionem  cautfj.um  omni 

iuflr.  contreutrfcop.f.  numer.  /t.  Et  ianc  mi-  appeMatione  remota<  L  t.  §  /W  ff.  o  qudut 

rum  vidcri  debct,  quod  intcr  cot  Do£o-  *pptH.  non  Uctt.  ttpit.pofloro/u.txtro.dtoppi/. 

resvix  vnus  dcprchendatur,qui  huiusiux  Utton. 

au^eitionis  cau/Tas,  excepto  Angclo,pro-  Septiroo,  quod  facrilcgii  crimine  fcfe 

%  (cquatur,f  qui  allegat  dtcl./.item  verber*.  obftringcre  vidcatur,  qui  de  potcftatd 

tnm.  §,  t.eundcm  ttxtum,ittm  l.fi ptndenttt.  P.incipis  difputet././ifr//^/;,  tnfn.  tJkjo.ri- 

*7-  §-fi  q*idc/o*c*rii.{f.  dt  vf*fru&.  ittm  /.  to-  ieg. c.jfi quujutdmtt.i^.  q.u, 

■ttent.t.fin \ff.dt poihcii./ fi pri**tm.  ty.ffl q*i  Octauo.quodidcmcaueri  vidcatur/  Jt 

&*qmbm.  §fiqU$t*Prinetpe ffntq*tdtn/oc.p*bl*"it.  vbi 

Huciccundorcfcrripotcrit/.^/r^r/V.  potcftin  publico  quu  Tdificando  lumini- 

jf.od /tg.Rnod.dti*a.qm  Impcrater  profi-  busalienisoficerc,  fi  illud  a  Pndcipc  im- 

trnir,ic  inundi  duimuum  clfc,  c*p.con*e-  pctrauenr. 

*iorjj,qJt  Noao,quodill«dapertccaucrividca. 
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Tit.dcTran/ad.l.cauflas&:liEes.  ^ij 

tur  J.2.§.viampublicam,cx quo cdoccraur,  part.rubr.ttp.t.numer.i. &totocap. T^ieo/.E- 

Principcra  habcrc  ius  rcs  priuatas  publi-  utrhard.  m fuU  locu  lcgtltb.  w  loco  de plenitu- 

candi.vcl  in  publicos  vfus addi  cendi ,  vt  ct-  dint potejlutts , num.  14.  ^indr.  Eachim.  tlluftr. 

iam  appz1ctexl.Jiqu4aJ0.infr4.de ddtjfc.fri-  eontrou. libr.  S.eap  63.  Ptnormit.  in eap.  qut  in 

EceUfiomm.Feltn.num.26.Dec.num.24  Myn- 

Decimo,quod  Princcps  au&oritatc  fui  Jinger.centur.s.  obfruat.97.  num.  7.  in 

diplomatispoflir  quibuldamius  fucccflio-  Leenfere.iii.ff.  de  vtrbot.Jignificat.  Carol.CMo- 

nis  amputarc,  reftitucndo  illcgitimos  fi-  Un.tn  tddtt. adDci. in  eap. qus  in  Ecchfarum. 

lios naralibus.  C4p.per ventrabtiemtquifUi(int  Corafin repettt.  l.frattra  fratre.num.  77.  <_^»- 

legttimi. L4.Jf.dt  natal.  reftit.  §.fiquu  vero  non  ton. Gabrieleommun.  concluf.  Itbr.  3.  tttul.de iu- 

Ij*bens.2{oucll.  qntbus  mod.H4t.ejfc.kgit.cr§.  requstfttonontolkndojoncluf.i.nu. .  verftc.con- 

idudtamtnanobUt?(oueS.quib.mod.  nttur.tf-  tranum  tamcn  Dotlortst  vbi  infinitos  iuris 

fc.fui.  intcrprcrcs  in  hanc  icntentiam  Jaudat,& 

Vndecimo,  quod  vidcaturilludcoliigi  hanc  opmionem  magis  communem  cf- 

cx  Lmminem.tjrJ tiua.fupr.de  facrofancl.Ec-  fcrcrtu^MatyEmmanuil  Soarcz  inThefaur. 

elejiis.  communium  opinicnnm  in  dtcl.  Prtnctps.  num. 

Vltimo,  quod  tanta  potcftas  vidcatut  Jjg.  Ttraquedus  deconftit.part.s.itm:t.7.n»- 

cfle  Principis,  vt  nihil  contra  ipfius  refcri-  mtr.47. 

pturn  opponi  poflc  videatur,  modo  con-      Quarautcm  argumeta  nd  dcfenfioncm 

ftetdc  certaipiiusfcienria,  ad  quodpote-  huius  lcutcmi£allcgaripoflcnt,nullus  ex 

ftatcvbivcller,adco,  vtipfidicinonpoffit,  rclatis  interpreribus  ordine  pcrfcquitur, 

curaliquid  faciar.c  ip.Jigntficaftitde tleditn.  tamen  nc  Leitor  8t  hic  noftram  opcram 

l)ecimcon(iL4o7'Volum.).&conJil.34t.  Hip-  dciidcfer, qtur  occurrcnt,in  mcdium  ad- 

poldc  ^MarjiL  L  de  vnoquoque.  numer.tsff.  de  ducerefnon  grauabor.  10 
rtiudic.  Conrad.  Lunctllot.  Laudenf.in  templ.       Principio  iraque  ad  hanc  cauflam  ad- 

omnium  tudic.lsbr.i.§.4.Ji&.tertioJubtisieu*  commodari  potcft  prsfens  conftiruno, 

dumeHtnum.37.  dum  negat  cauffas  &  litcs  iranfatkione 

^     Diilentiunttautcm,  ic ,  Principi  noh  fopitas ,  imperiah  reicripro  tcfulcitari  o- 

cfleius  rcfctndcndai  tranfa&ionis,  quam-  portere.  Et  q  :amuis  quidam  occurranr, 

uis  huiufinodi  claufulis  derogatoriis  vta-  legem  nollram  inteiligemJnm  cilc,  fi  de 

tur,conftiruuntOdofrcd.^w »«m./.aper-  ordinaria  Principis  poccftatc  loquamur: 

tiusautem  Fulgol.Afwwfr.i.idcmque  face-  aliud  obtincre,  fi  fermo  (it  de  nbioluto 

reccnfendus  cftCyn./>«-w.i.  dumnosab-  Principts  imperio:  hic  iific  zb  iildcm  rc- 

le^tadea,qua:abeodem  m  hanc  tcm  e-  quiram,  vt  viium  locum  ptcfcrant,  quo 

narr.ua  (unc./.rcfcnpta.  fupr.de precib.Impe-  comprchendatur ,  quod  Prmceps  ex  ab- 

rat.ofr.  Ibidem  enim        /^.pronunti-  fohitapotcftatc,  &  iinc  vlla  cauifa  poflit, 

at,  Ptmcipem  ca,qux  func  lurc  gcntium  aut  velit  ius  rranfa&ione  quaifiturn  alicui 

qojctita,  aurcrrc  nonpoffe.  Iikmconfti-  auferre.  £t  fane  miror,  tam  multos  au- 

t  mnt  Crauctr.  eonfd.s.num.s .&cot»jUJ4&  6tores,quosfuprapropoiui,adco  ofcitan- 

nuncr.12.  vbi  in  hanc  (cntcntiam  allcgat  tcr  inhac  lcgis  explicationc  vctfatos,  vt 

Baidum,Caftrcuu  innoccnt.  Socin.  Sc  a-  contra  gcncralcm  illam  dcfinitionem, 

lios.  Iar  b.Menoi  h.arbttr.qu*Jl.Lb.t.q.a{g.  iJrmcipcrn  o,  qua:  funt  luris  gentium,  fi- 

Hu.  7.  bidac.  Couarru.  infua  tpitom.  dt  Matri-  ne  caufla  noh  auferrc  ,quam  ncdum  Do- 

tMen.cap.S.§.hono. num.il.  vbifcquutUsFor-  c5ores  (upra  a  nobis  comincmorati,  fcd 

turiitim  ia  L  GaUus.  §.  tjr  qttid Jt  tantum.ff.dt  ctiam  Bartol.  m prtma  eonjiiiuiicne  Digtjlo- 

bbcr.  & pcjihuiii.htrcd.mjiu.  cooftituit  nc-  rum,num.4.  &  ibtdcm  Alberic.»*«stf\  10.& 

dum  illa ,  qujf'  quzfita  ihnt  iurc  gcntiura,  Jiqucnt.  Baldus  numer.ti.glojjk  in  l. quoticns. 

iedetiamiureciutli,aufcrri  nonpoxTe  Ftr-  Codde prtc. tmf  tr.t  ft > .  A r 1 .  mfd tuj.  t\ !c- 

dtnand.fr'eJq.i!lu(lr.to»trouer.  ftbr.t.captr.  c  nu-  xand.  conftl.  1.  volsint. 2.  Caftrcnf  in  l. txkoc 

pter.ts.ty16.  Ztf.cottjil.io.  /tbs.2.numer.  7.  Otii  iurc.jf.4e  iujlit.(yiur.numis.  lafon  ibid  tnn». 

allcgat  prarcepu  lacrx  Sctiprurar,  cM.tth.  ^.&multialu,quos  vidcrelicctapud  An- 

7.'L»c.S.  quod  rcm  alicrtim  concupiite*  ton.Gabrielem,  &  alios  a  nobis  defigna- 

rc  non  dcbc3mus.  Hartmanu.Pjlcr. Ulr.i.  tos,  quos  ammaducrtimus  in  hac  cauffa 

quaji:on.iKr.part.pojIcr.ea/i.4.numer,43.^r-  parum  conftantes  cfle,  ftatuant,  Ptinci- 

rtus PtncH.  l.2.fupr% derefcmd.  vendtt. m phmi  pcm  in propofita  quaftionc  id  faccre pot 
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fc.  Tranfc&ionem  autcm  &  patta  efle iu-  tur peremtoriar  cxccptionis  relaxjt;cnera 
risgcntium.dubitarc  non  comicnixj.ex hoc  rjetehdarft. 

turc.ff.dciufl.Q-tur ././.#  l.iurii gentinfo.ff.de  Decimo ,  tjuod  abfurdum  vidcatur ,  t$ 
faZlu>  Princeps  fibi  hanc  poteftacem  aticrcre 

S ec\mdo  h irc  fert  tcn tia  deFendi  potc vclir ,  cum  ius  nacurale  dictct ,  alii  dctta* 
autlontacc  tfihal.  tnfrs.fentent.  refcttidt  non  hendUm  hoh  eflc ,  ubod  altcri  larg  atur: 
foff\'b\  Irhperatorconftituit,refcripta  non  quarhuis  eleemofyni:  crgo  quis  hoc  fact- 
cfleadmitcenda. ficaufla:  fcmcldccifitru-  at,ficfrjdignocxtorqueat,quodalceriton- 
erintiudiciali fcnrcnria.  Porroarc  iudica-  tfibuefcpofl5t,  cum  h*c  cogitatio  a  Du- 
ttadctahfa&ionemreaeinfcrimus,**^  boli  calliditare  proficifcarur  &  fuggcra. 
rninortm.  infra.  hoc  tttul  i  ta  argumen  ta t uT  tur,  csp.  forte*ltjua.  ctptt.  neaue.  cap.  denifat. 
Pinellus&Facbfneus.  Quid  tamctt  nobis  14.  quafitb.s.  Etcnim  D  nus  Auguftmusin 
VidcatUr  ichoc  argurncmo,  poflca  pcrfe-  h*c  vcrba,  dtcl.  c*p.  necjue  tntrn.  proi  umi  k: 
quc  m  u  r.  "^ecsue fi  atiw  rttri  pttttrno,  vei  iufie  quaftio  *- 

Tcrclo  totttchcndat  hanc  conclufio-  utsrwtiMumbatjdasculpandatfitutu  ciutlun- 
hem  /.  nec  susus.  infira.  cfe  emaneipat.  ttbtr.  vbi  guU,  auU pofifforUgiitmw/aftwtft.  T^tt  7r. 
tmperatOrespronuntiant,non  effc  moris  t-anntcafaclibuisp&ntrfitMsUudabtUstrtt ,fi te- 
fui  in  cuiufquam  iniuriam  bcncficra  m-  $ia  cUmeutU  Tyrannw  f«bdttostr*€ttt.  7%jt 
b  ucrc.  vttuperabiUs  ordo  rtgta  poie/Utu,  ft  Rtx  crudut- 

Quarro  adducicur  taucloriUU,  ittfra.  vn  tate  tyrannuafiuUt.  ^Uud  tttnamqut  tntujU 
de  vi,  vbi  Imperacor  in  illos  deftomacha-  fettfiate  iufie  vette  vti:  tjr  almd tufla pottjtatt 
tur,  qui  improbe  poftulabanc  flbi  au<Sto-  iniufieVtttevti. 

frtatem  refcrlpri  impartiti  eius  pofleflio-  Vndecimo  hts  conrcrmina  cft  drfinf- 
nis  rctincndx,  quam  per  vim  occupaf-  tio  l.penuUim. tnfra.de abottt.cx  qiacdoce- 
Icnt.  mur,Principem  non  conccdcrc  .botitio- 

Quinro  melius  ad  propofltum  faeir  l  nemcritninis,nifi  is,qui  Jjriusfjt,  conien- 
fnal.fi per  vim  vel  aUo  moeh  abfintu pofftffio  ium  fuum adconincodauerir.  Vndc  ctiam 
iurb.fit,  qua  Imperator  dcclarat,'  Impc-  Aym.  Oaueira  corJ\.nu.s  Sarmiennis/<- 
rialerefponfum  non  pcrmitterc,  vcpoiTci-  Utiarjnttlrpret.Ub.i  cap.S.num.20  Profp.Fa- 
fionis  ftatus,  noh  audica  alcera  parce  mu-  x\t\.ltb.tfuitta&. trtmin.tit.t.auajl. 6. num.it. 
tccur.  tonftituunt,  Principem  illud  potcftatc  fua 

Scxto  his  rcfpondet  /.  anttptmtftinr.  de  tidn  complcdi,  etiamfi  abfoluta  potcftate 
paclis.  int.  emt.  ejr  vebdit.  qua  Imperatorcs  iua  vtatur. 

complectuntur/upphcantem  noniurepc-  Dundccimo,  quodPrincipis  prbpriurtt 
cere,  vc  ipfi  rcmittctetur  rcfcnpto  con-  fnU^ibusvmctc. i.extmptrfeclo.tnf.de te/ltS' 
ucntio,  qua  placueiat, vt  fi  pccunia  ituia  mtntU.Ldt^avox  Jupr.deUgdus.tap.hJium. 
certum  tempus  foluta  non  tuillcr ,  rcs  ef-  tttfitnelp.  ** 

iet  inemta.  Decimo  tcrtio,  quod  illud  vidcatur  c6- 

Scptimon5aIienaeft  definitio //?/<•/«-  cra  dcfiniriohcm  ipfius  iufticiar,  quarcft 
1*enium.io.  'ejrt.tioiumw  20.tt1fr.detefiam.1c-  conftaus  &  pcrpetua  vdUntas  ius  fuum 
ftamentumiureperfc&umauccontate  rc-  cutque  tribucndi,  t.dtctma.fupra.  deiuftii. 
fcripti  refcindi  don  dcbcre.  &iur. 

Oc>aUo,quod  id  poirc  dicamur,  quod  Dccimo  quarto  arguroenr.  l.fi donat-a. 
honefte poffam\}s,capit.fin*t.dereJir.pr$s. tn  nent, infr.  dt  rtuocand.  donatten.  vbi  Impcra- 
fcxto,  (jrcap.facUt  homo.22  quafito.2.  Porro  toi* oftendir,  nc  dohationcm  quidcm  ture 
ea,  quar  la;dunt  pietatern,  exiftimado-  taOamaudonutercfctipti  lui  rcfciodidc- 
nem ,  vcrecundiam  noftram ,  &  gencrali-  bere.  *  , 

ter,qux  coritra  bonos  moresfunr,necra-  Decirhoqbinrb,qU6dcumiurahatura- 
Cere poffe incelligimur,/ fiUw.ff.de condtt.  Ila Gntiaitnunbi\\»,§.(in.lnfiit.deiur.naturi 

inftit.  gent.eyctud.  6e  padlaaiquetraniacttonesiu- 

N ono J.quotiens.fupra.d^prec.Imper.ojftt.   rcniturahnitantur,/./ jf.dtpUt.yct rconfe- 

VbiImrjeratoroftcnditilla,qu2  totiusne-  quensetiam  auctontjic  rfclctipti Imperz- 

gotn  cognitioncm  tollunt,  &  vircspnnci-  torii  colli  inuitis  parribus  non  dcbcant,/. 

pahs  cauifarexhaurJunt,iine  graui  alxerius  Jitut.mfr.de  obttgat.&i  tdattodnojtrum. itrc- 

iiipendio conueJJt  nopoiTc.  Noncfle igi-  gtsLmn 
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Decimofcxto  idvcl  vnus  cextUS ,  ifquc  Trtnctpcm.  T^ic.  Eucrhtrd.in loco  xptenuudtnt 
terribilis  ex  facra  Scriptura  dcpromtas,  poteflxus.numtr.  1 4.<^nton.Cxbncl dtcJ.con- 
upit.^chdb.jj.qudftio.t.tituidepoiuii.item  ctnf.2.unm.2$.vbiplnres  recenfet  ixcob.  CMe- 
tdp.ficutAikob.  exdtm  quxfiton.  cxp.  conuemor.  nockdia.qnttft.42.num.10.  Dixi,regularitcr> 
$.  ?{xbutb,  cenuincere  poterit,  hanc  po-  quod  nonputem ,  hanc  definitionem  Jo- 
teftatem  Principibus  delatam  non  cife,  zumhz\>ctc\t\ctf\i,c*pit.innoftr*.exfr4.  dt 
vt  finc  lcgi tima  caufTa  alicui  ius  fuum  au»  minriu.  &  /.  -  •  § •  vi*m  pdbUcxm.tf  nequid  m 
fcrane,  maxime  communi  iurc  gencium  publ.bcofttt ,  nifi  quoad  finc  damnoPrin- 
partum,cum RexAchab& vxoreivsleu-  cipisiUudfieriporcft.vcfcilicecviam  com- 
bcl  ex  co  condemnentur,quod  vineas  i-  modioremdingendo  antiquac v.i  cmolu- 
pfiusNabuth,  cum  non  pbflec  proimpe-  menta  illis  ccdat.Vndcaliudobtincbit,fi 
rio  occupar c,fanguinc  innocencis  viri  im-  via  per  fc  pcrieric,  l.fdocus jfquemxdmodfer. 
burasinuafcric. 

His  argumenris,pr«erea  nonnullis  a-  Anautem  iuftawuuatinPrincipcprz-  1) 
Iiis,qux  cx  Cicerone ,  Ariftoccle,  Salu-  fumendafic,confuli  poceric  Andreas  Gail 
flio ,  Lactantio ,  D.  Gregorio ,  ek  aiiis  re-  dtcl. ebftrudt.$S.namtro ftcundo.JSxtdus cxp.qnm 
fcrc  Arrius  Pincll.  tn  tocofnprodcfigndto ,  vl-  in  Eccltfixrum.txtrx.de  conftitut . numer.is.De~ 
cro  & cicro  benc  ponderacis,conlticuo,  vl-  tiusnum.41.  Feltn.numer.ig.  y^Arrius  PineS.m 
u  cimam  fcnccntiam  potiorem  efle ,  f  nifi  osc7.rubr.  ctp.  2.  numir.j.  Anton.  Gdbriel com- 
proponamus,  iuftam  caufiani  rcfcinden-  mun. eontiuf.  Ubr.j. tttut. detnt.  qumfnontoS. 
dar tranfactionis, vcl  reuocandi  iutls qu*-  ionciuf.j. uumer.i.&fcquent.  vbi  mulcosau- 
i ic  i  intercedere :  tunc  enira  Principem  il-  ctorcs  in  vtramqueparcem  refcrt,  &  cercis 
lud poflc  non  dubitamus , cop. tnnojlr*.  ex-  diftindionibus  omne  ccrcamcn  compd- 
trudeiniur.l.ft quondo.tnfro.de mdtfic.priudt.  ncrcconatur. 

/  item  fivtrbcrotum,  fccundum  commu-  His  ita  digeftis,  diluenda  func  argu- 
nem  incellectum  eius  kgu.tf.de  rtt  vendi-  menca ,  qux  pro  concraria  parce  allegaui-  . 
t.u :  l.i .fj \ne  cjuid  tn  tocpubltc .fut .  §.  vidm  pu-  mus.  £c  quidem,fquod  zdiitem  fiverbt- 14 
bltcom.i  quoi  femei ff.  de  decret. ob  ordtnfftc.  rxtum.§.  prtmo.ff.de  rei  vendtc. actinet,ean- 
K^dndrens  Goiilibr.».  obfetudtio.$6.uumer.t.  dem  parum  conueniencer  ad  cauflani 
<JMj»fingerceutur.$.obferudtf7.num.3>Fcrdi-  transrerrvndeclucereporcftjquodis  te- 
uand.  Vxfqu. libr.  t. iliuftr. qumfi.  cop.$.unm.i6.  xcus incelligendus ficde agro,  quem ex ho- 
vbi  plures  referc  Iacobus  Menoch.  Ubr.  t.  ftcquis  cepic,  vt  oftendunt  Cniocim  ubro  z. 
orbttror.  qumfiion.  C4p.  4S.  num.p.  ^Anius  Pi-  §bfcrnet.o.  Froniifcm tiottomon.  iUuftr.qudflio. 
ntfi  in  i  1. infro.  d*  refciud.  Vtndtt.  m  i.pxrt.  cop.t.  Dnoren.onniuerfquufht>n.  Ubr.i.copit.)f. 
rubr. cop.2.  numer.  6.  Didmc.  Couorr.  de tyonfil.  qui  quamuis  iure  bclli  rcipublics  Roma- 
port. 2. copit. 6. x^dnton. Gtbriel commun.  cou-  n*  ccderet,  ifi cxpnuus.tf.dectpuu.tr poft- 
cUtfibr.j. titui. de inre qnufilo  non  toB. conci.  um.rcuer.  tamen  aftignatores  agrorum  io- 
2  num.t.  vbi  multos  audorcs  adcumulac :  latii  caufla  &  honons  gracia  vicro  lt  pol- 
fcd  umen  illud  iu  modetamur,  vt  Prin-  fefibri  cettum  compendium  ,  quamuis 
ceps  regulariter  cogatur  conuenientem  modicum,  permiccere  folcnr.  Lcx  fipen- 
ix  rci  f  occupata:  compcnlacioncm  prjcfta-  dentet.§.fieloMoru\itcm  lcx  totiens.§.finoi. 
rcydtci. ifi quondo. infro. de udif.  priust*  L 2.  expcdica  conciliatione  in  parces  cranfi- 
fupru. quibut  ex esuffis  ferni  pro prumio  Ubert.  tuxx  fun c ,  quod  interfic  f  inccr  legis  co m - 1) 
dxcipinnt ,  i  venditor.  §.  fi  conflxttf.commun.  munis  caufiam ,  auc  municipatis ,  in  quaS 
oUieruit.  copit.  cum  tmptrto.de  mstortt.  &  obed.  II  nguli  t  o  n  Uedire  V  i  d  c  n  t  u  r  >  t. primo.ff.de  le- 
Boldm dtcl.i fecundo.de feru.  qui pro prjtmto  ti-  gihut, qu x q uc  in  commune  prodelle  po £ 
bert.  occip.  lofonmifiuoLnumer.ifnprtjdtprt-  func ,  /.  venditor.  §.  fi  conftot.  f.  tommun.  de 
tibm  Imperotor.  ofr.  Fcun.  in  dtcl.  cop.  qum  in  feruit.  6c  idccr  caulTam  tcl cripci,  quod  pla* 
£cctefiornm.numer.2S.Decim  tn  iidquodno-  ne  peccineac  ad  hominem  inuicum  fuo 
ftrum eii. dereguitur. x^rrtuePmeU. in  rubrit.  ct ucndum  iure>  Principem  enim  lcgcrri 
1.2  tnfr.dcrcfctnd.-vendtt.pxrt.t.txp.t.numer.  condendo  dc  fingulorum  facultaubus 
14.  Andr.  Gdii.  dtci.  obfiruot.$f.numJ.  Vofqu,  difponerc  pouc, modo id  fiac»  Vt  bono  pu^ 
tHufir.contrMbr.i.cdp.t.num%9>{yind.Foebm.  blico  confulatur,  non  dubitamus,/yfi»4/. 
Ubr.S. tuuflr.quxft.tdf.6t.  verfic.  oportettomen  fipr«Jete$ibm. Idemque  etiam  obtihct  ill 
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ftatutis,  ti  ad  conucnicntcm  formam  re- 
l<*  uticcntur, Lomnetp/>pu/i.ff.de  iegthm.-\  Lex 
fiprtu*tmy  rantum  abctt ,  vt  noftram  len- 
tcntiamiaberactet,  vtcandera  plane  cprr- 
fit  mer,cum  ibidcm  ctucatur.nerainem  ex 
populiaddaroattoncvrgcdum  ctfc,  vt  fer- 
uumfuummanumitcac. 

Gommittendura  autem  nobis  noneft, 

17  t » t  lc  x  deprecutio,  iudicii  noftri  acicm  prar- 
ftring ir,  Sciendum enim  eft,verbum  Do- 
inini  ibidcm  accipicndum  cfle  pro  iurik 
dt :tionc ,  cuius  rci  nomine  Imperacores 
ex  infcquentis  artacis  aflentacione,  Demi* 
ttt  ceperunc  dici:  cum  Romani  antqui- 
tuitlluJ  nomen  leroper  horruiflent,  ne 
impotcntcm  aiiquam  dominationem  fi- 
bi  adicnbcrepocius  vidcrentur,  quamiu- 
ftum  Sc  legtcimum  impcrium .  Erenim 
C  im  duo  domini  in  folidum  cffc  ncque- 
■nc»/  ftvt  ctrto.  s-  %.fn*L  &C  finguli  polief- 
(brcs,  qui  cx  iuito  titulo  rci  mcumbunr, 
de  qtiibus  i»  leg.cumres.wfro.  de preb.it  tomb. 
vcndommi  fitu,  &c  rcm  propterca  vcndi- 
ore  pofliu,  /.  2j.  tn  rem.ff.  de  rti  venitat. 
con(cquen>  cft,  vc  illud  dc  Impcracorc 
riicctc  non  potfimus,  nifi  qms  diftingue- 
rr  vclic  intcr  dom.nium  vntuerii  orbis, 
vcl  impcrii ,  &  dominium  rerum  fin- 
gularum,  vchoc  modo  duo  domini  cf- 
ieintell  gamur  ,  proprietarius,ex  quo  rcs 
fsngulas  dominii  iurc  poflidec;  Impera- 
lor,  cum  cx  iuftis  cauilis  & lure  dominii  v- 
ninerfalis  illas  auocarc  poflic,  vt  fupr*  di- 
tcimne. 

Non  aded  procliuis  fatio  fucrir,  cru- 
cem  tcttio  loco  fixam  fuftulilTc.  Obfcr- 

18  uandum  ta.nen  cft,  hxc  vctba  diui  Au- 
guft-ni,  ToSe  iurt  Imperttorum ,  ejr  qui»  au- 
det  d.cere  yh*c  viUt  tii  mts,  rcuocanda  clfe 
ad  intcllcctum  legs«f  hoc  iure.ffdeiufitt. 
tjr  iur.  item  UfecundM.fupti.de  veteri  iur.  e- 
HueL  qood  Impcratorcs  omnia  iua  faci- 
unr,  qutbus  auctoriratem  fuam  impar- 
tiuntur.  Vodc  cum  hic  duo  iura  concur- 
r«»nt,  vnum  naturalc,  fcilicet  iuris  gen- 
tium,  aliudaurcm  ciuilc,  &  ius  natura- 
Jc  prarpondcrcc ,  non  poffe  Imperato- 
rem  ca  lura,  qua»  rali  radice  nitantur ,  fi- 
nc  lufta  cauifa  toilere.  Neque  enim  di- 
uus  Auguftinus  auctor  eft,  Imperatorem 
reicnpto  fuo  harc  iura  aiicuiadimerepof- 

ip  (e.lcd  dominiumexiurisfau&oritatena- 
tum  cflc  ,  cum  antea  omnia  comrounia 
fuctim,  tc  dcruum  iute  gcucium.quodle- 


lilkehit  ad  Lib.I  I.  CocL 

gibusnoftris  eonfirroaturoeft,  er  dioifid* 
ne  propriafafta  cttetiifl.Lex*7ec  inre.ff  de 
iu/l.&iur.Si  quis  igitur  hanciurisauctori- 
taccm  tollat.id  eft.non  interceflnTc  propo- 
nar.neglebam  quidempropriamfibiaiTc- 
tcrepoflir. 

(^iiuto  &  quinto  loco  mocura  fcru • 
pulum  eximemus,  fi  memoria  &  iadicro 
complcdtamur,  J  Imperatorem  gratiam  f 
deiicii  facerepoile,  fi  ncmo  priuaom  1*- 
fus  fit , eUHu  L  re/criptd>  aut  illi  etiam  iniu- 
riam  fuam  remiicrint,  dtcJu  Lfitcundu.  tn. 
/ro.  deuhotit.  Vndc  cum  ccflet  caufla  a  no- 
bis  confiderata,  non  dcbet  ahcnum  vi- 
deri,  quod  Imperaror  vi  potertaris  &im- 
pcrii  iakitxa(lwtdi£lJ.t.ff.dec»u/li/. hoc 
poflir» 

Subfidia  legum  texto  loco  quzficanos 
dccurfu  (ufceprc  dcfcnfionis  non  cxcu- 
ricnr.  Nulla  enim  inuidia  cft,f  fi  loopc-  » 
ratort*  roaicftati  in  his  ,  quar  iunt  otd> 
nis  iudtciarii  &  modici  prariudicii  mode- 
randi  arbitrium  conceflum  fic,  v/  in  l.  que. 
/ttns.  fnpr*.  de  prectbus  Impertt.  effer.  rnaxi- 
mccumvtriuiquepartis  interiic  nonnun- 
quam,nc  tardio  longioris  iudicii  victi ,  la- 
boribus  fradi,  vel  (umtibus  exhaufti,cc- 
dere,  vd  importunicacem  adueriatii  re» 
dimere  cogantur,  cupit.  nennuUt.de  rtfcri- 
ptis.  Itaquc  fi  remetiammaiorisprasiudu 
cii  cflc  imagtnarcmur,  non  vidco,  quare 
lmperacori  cx  his,  &  fimilibus  cauilis,  lioc 
pctmittcndum  non  fir.cum ,  vr  antcain- 
tcilcdum  cft  ,  non  prohibcatur  cx  iufta 
caulfa  difponerc  circa  illa.quc  aliis  qux* 
fita  finr.  Qua:  confideratio  quoquc  fa- 
cir,  vc  vcram  etTc  ftacuam  fcntcnuam  B  il- 
di  tn  l.jtnd.infru.feutent.rtfctndnonpoffnn- 
merenen».  K^ingtL  >n  l.Lucim  f.  de  euttt  Ct- 
firenfis,  Ufenu  &  nl  orum  f-pr*.  numero  uutn- 
to  poflc  Principemfauctoriiate  rci  ludi  it 
catcquxfitoiuriper  iuum  refcriptum  de- 
rogare,  quod  hacienus  tamen  intclhgo, 
vt  rem  iterum  dccidendam  committar, 
vt  fi  appareat  de  iuftitia.vel  huius,vclaU 
terius  iententia,  fecundum  iuris  6c  arqui- 
tatis  formam  reratur,cum  multx  poflint 
cflc  cauiTz,  ex  quibus  hoc  indaigcat,vci 
quod  inftrumenta  noua  mucnta  (im, kg. 
jub  fptctt.  tnfrg.  de  re  tudutta.  I.  tdmontndt.ffl 
de tureiurunoU ,  vel  quod  manifcfta  iniqui- 
tasex  ipfisadtis  dcprshcndatur,aut  quod 
cauflaiuftareftitutionisfupphcantifufFia- 
gctur»  LAEmtlmt.ffde  mtnor.  m  tnttgr.  rtftit. 

Lt.& 


Digitized  by 


Tit.  dt  Tranfaft 

t  t+ijrtot*  tit.tx  quihm  c*uff. 'm*i*r.mtntegr. 
refiit. 

Quod  feptfma  de  facnregti  ^ericUro 
coTOOicnioratur,tunc  Iocum  habet,cum 

*3  voluntas  f  Principis  ceru  eft,  ifquc  in- 
tcr  moderatoris  boni  &  iufti  Principis  h- 
incs  confiftic ,  vt  mc7.  c*p.  ^Ach*b.  tjrdtc7.  §. 
7{*buth.  Nam  ipfi  Imperacorcs,  nedum 
iuns  intCTprctibus»  fcdeciamomnibusiu- 
'dicibns,  permictunc  dc  iplorum  volunra- 
te  difpmtxej.pr^firiptiontyfi  contr*  ins  vel 
vtitit*tempubhc*m.  rjrtoto  titui.  Lexf*c7o.ff. 

l+de  vu/gor.  &  pufilLr.fHbjlttut.  f  Ad  legcm 
2.  §  fiquit  *  Pnnctpt,  itcctct  rcfpondcre 
cum  A  rno  Pmello  m  rubrtc.  i.ftcuniU.  infr*\ 
de  rtfitnd.  venitt.  pm.ftcund*.  numtro  0i7*- 
«i,iuftamcauifam  ibidcm  fubaudicndam 
eflc.  Scd  quia  tal:s  folutio  rcm  in  diuma- 
tionem  committit,  idcirco  aliundc  fub- 
fidium  pctetc  malim,  vt  fciliccc  Impe- 
rator  tbidem  lubucniac ,  quod  quatrcrc- 
tur  dc  iurc,  quod  quis  cx  publico  confe- 
qucrctur,  in  quo  impcracor  plcnum  ius 
habercccnletur,fecundumea,qua:oftcn- 
dtmus  in  §.fiuminum.  Infittut.  de  rerum  di- 
vtf.  itcra ,  quod  dc  modico  prziudicio  a- 
geretur,  /.  quotkms.  Cod.  de  prttiimlmper.  of- 
fcrend. 

Ad  nonum,  deciraum  &  vndccimUm 
argtjmenr.Dmrefpddemus,inomnibosiu- 
itacauflam  verfari ,  qujc  jllud  fuadcat.qua 
piireftatcm  Piincipi  no  dcncgari,iaman- 
tca  tradidimus. 

Ad  vlcimum  caput  non  adeo  facilis  vi. 
deturcflc  rcfyonfio,  prarterquam  fi  cura 
Cy  n  o  in  i.re/cript*,uu  mtro  duodecimo,  ftac  ua- 
*5  mtw,ip(um  IraperatoremnunquamfinU 
qua  velle  ccnleri,  dtcJ.  i  exftc7o.ff.de  vulg*r. 
ejrpttptiUr.fubJittut.  ifintl.fi  comr*tut,vei  v- 
tthttttm pubhc.  6c  plerumque  ex  caulTa  iu- 
fta moucri.  Qupd  fi  umen  rei  eaidcntia 
contrarium  arguerct,  uihil  eft, quod  pro- 
hibeat  rcm  ad  Imperatorem  tecundo  re- 
{cxx\tcipitul.fi qu*ndo  tde  refcript.  Plane  id 
his,  quas  pcndcnc  a  iure  diuino  6c  natura- 
Ji>cttam  Princeps  iuftara  adraonicionera 
relpuere  non  poceft,  e*p.Imper*t*r.  dtfi.p. 
t*p  p*fior*tistde  reind.  in  6.c*p.  Deut  ornnipo- 
ttns.i.qu*ft.i.Nicol.Euevh*rd.infu'isUtktig*l. 
tn  loco  m  ptenttudtne  potefi*tn,  nnmtro  qu*rtt, 
^tjeqntn/. 

Lcx,Cum  proponas.17. 

S  V   M   M   A   K  1  A. 


Lcumproporias* 

1  VawinteMlwprtftntutifU. 

*    Error  nofirorHm  tnttrprttttnt, ,  tjui  confittuunt, 

dtr*C. 

}  (JumplHr*rrmtitM&erHrrH»t,efudrtu^Uutxptrtn 

pc/fttxumtpfiwtjfetl^ere. 
4    Vu  horum  vtrborunu ,  ejuod  p*rr* fecurttute^uil 

fil*  oxcopttonefeiefinitredcbtut^ 

TTAnclcgcm  mco  iudicio  noftri  intcr- 
«*— Iprercscx  raentcconftituentium  non 
vidcntur  f  cxplicafle.  Etenlra  cura  Im- 1 
pcratorcs  rclcribant  fuppltcantcm,  qui 
pcttcrat ,  vt  cum  aducrla  pars  a  tranfactir 
onc  refiluiflcc,illam  vrgcn,  vt  auttranla- 
ctioniftatct.aut  quae  ab  codcm  dirimen- 
di  negotii  caufla  daca  ctant,  reftuuerct» 
fruftrahoc  pctcre.  Duorura  enim  alte- 
rura  accidiirc  pctnentcs,  vc  aut  ttanlactio 
iimpJcxfucrit,  aut  claufulam,  rato  ma- 
ncntc  pacco,  ftipulationi  inferram  habu- 
crir.  Ncutro  cnim  cafu  altcrnatiuam  pc- 
cicionemlocum  habere:  nonpriori,quod 
Cxccptio  ipfi  non  rcpctttio  competac : 
non  dcnique  (ecundo  cafu,  quod  cx  fti- 
pulacione  agens  vtrumque  confcqui  pof« 
Ui,vthic&i  finoLff. de  tr*nf*c7ion.  Qua d 0 
cauira  adlequi  nou  potTum,  quare  noftri 
interprctcs,  vt  Bortol.numero tertto.Bxld  nu- 
meroqu*rtoJCifireuf.unnufoqu*rto.Tuhoftnn= 
rnero  terito.  S*!ycet.  numero  terti».  ^fl.xtndi 
numer.).  K^fngel.  uumeroprimo  Fr*mifc.Are- 
tin.numttoprim*.  Corn.ctrc*  fintm.  Itfon  nu- 
mtro  ftxto,  conftituant ,  eledtonem  f  htc  i 
penes  illum  fuilTc,qui  pecuniam  dedcrat , 
rcfpondcntcs  *d  l.  pttrumqut.Jf.  dt  tur.  dot, 
item  CMp.sn *Uern*tiuu.  de  rtgulu  iuris, infex* 
io,  qiia  dcfcrunt  ius  clectionis  ipfi  dcbito- 
n ,  humlmodt  definitioncm  locum  habe- 
rc,  cum  tradatur  de  rcbus,  qua?  alterna- 
cim  dcbcan tur ,  noftram  aucem  legenl 
mteliigendam  eflc  de  pluribus  fremcdu 
is,  quibus  quis  cxperiri  poftit,  tunc  ipfi- 
us  circ  cligerc,  /.  quid in  htrtdem.  §.  tlige- 
re.ff.  dt  tribut.  uQion.  1. 3.  §. & gentr*httr.ff. 
de  eo  qu*d  cert.Uc.l.  4.  %.fiex  conutntione.f. 
de  re  tudic.  de  qu*  re  eUg*nter  2{tcoLm  Euer- 
h*rd.  in  Uco,  *b  *Utrn*tiuis.  numtro  feptim*. 
Nara  cura  Imperacores  noftri  apectc  de- 
claccnc ,  elcccioni  non  ciTc  locum ,  raodd 
iecuricasparta  fir,facile  inccliigunt,  hand 
doarinara  raalc  ad  rcra  adcoramodarii 
PofTcc  camen  hacc  incerprccacio  adrait- 
ci,  fi  fingeremus,  ita  intrr  ttanfigcntci 
conucnillc,  vt  podct  Vcl  dcfcn  Jcrc  fe  cx- 


4*8         Commentarii  PctriGilkcniiadLib.I  I.Cod. 

ccprione,  vel  repeterc,  quod  dacum  crat,  21  vfnet temptre^uo htc confHtmioprtmmlgata tSlt 
dc  qua  tamen  rc  altum  in  lcgc  noftra  fi-  p<emf*ngninulocmmJmbntrit. 

lcDtiumcft.  aS2£lS2£S! aM/^^B- 

Porro,  quod  iidcm  Imperatores  adii-  2,  ^TT^Jf,...,.  ...  * 

,         .  ,      •      _  ,  \  _  rf/  otniemt*  v^macn,  am  rmj*motcmmJVtrW*f  txctyto 

4  ciunt,  id  parta  lecuritatc t  loeum  habcrc,        «WkmM TrAonianoaducm. 
non  viderur  cflc  otiofum ,  quafi  innuerc  j/  e^wm  crimmeftnprt  <$■  r*p»w  <6/fato /r^S*** 
vclintjillum,  (1  quidin  craniadrione  o/Fcn-  legulocmmhabtatu 
derct,cuius  nominc  cfFeaum  habcre  non  26  ^f-aoraqm  ulntgentj. 
poflct,  vcl  6  hacexceptionc  ic  rcus  non  27  Cmtr*rUftmentU*ftrtorot. . 
fcmpcftiuc  dcfcnd.iTct,  &  proptcrea  et-  29  S™Z"™Z^*7r£ 
iarocondemnatuseflct,audiendumeffc,fi  ^  ^dmc^LtZ^lln^^ 
hiscafibuscondiaioncvtivcIir,/.f^/«<r.  Jm  Z^mUtrtt & argmmcnu torum^>aui txifitmcntjn 
S.penuU.f.dcutndimonjfHt.  tu  AlcutJncnu,  trmmtr*ptmhocpreb*ndKmnontft. 
p.Dencll.Tjum.j.  3*  Tmurftfcmemu mutlera.  % 

32  Fundamema  vltmut  cenfidtrationu. 

Sequitur  Lcx,  tranfigere.  18.  35 

SyMMARIA.  fJemT„.    ,  ,  .  „ 

_  _.  _         ,     ...  ,     .  ,  ,  34  Tranfittte  de pcena  adulterii  prefmmti  inlerpeft* 

I    Tojjt  quem  tranfigertvel  pacifa  dt  crumne,  anod  1  r  * 

^eJmm"nJnTffT  '"&er'U:W*Uu**ttm  hec  con-  p  PoBp*n*mp*,lu»mrem^*mtr*nf*a»n,>u 

s    Tubhctmtcren,vt  crimmapunUntur.  ,A  q^j^Sh  „.._ , .  .„rn. .—  ,  ,_„.frr,  ^,, 

.    *7>_/7/n  *v  ,--„/^.„  aJ^sZZLZ  ~7.<  i<J  Smmltates& rancorem,qmem  rtmittertnon 


3  TaBto  &  tr*nfittto  aducrfut publtcam  vtihmttnu  _,..<,  ,  - 

nutltmm^enttefecmfetmr.  ^^e^^Mvi nuU.  Ucemhab. 

4  Vnuutqutpermtfumen.fangumcmfummquoauo  loc.ferttat. 

mo  ort       t.  g  7^mtprob*nconjmnmcuu,qmhtpfumadfi 
f    Tranfaautcnmadutrfanomttrpofitanonhberat,  \mLamrem*L  ?  ^ 


j          li      -     f  ■      *  •          •  rcmvttamremocet. 

*    Iudtctmottamexinqnifittonepolfeprocedere.  J^Uahos^anfiiltoncm^ 

7    Antranfiaiomcrtmtntbutpruuttu  cumaduerfi-  49  T)efm,t^nemnofh*lcgumnproctdcrtm^ucrt- 

rto fidh  ceteris  neccatJ.  mumbm,tn  qmbmfmtgmnu  pana  rrftrmtdand* 

i    QmdapptlUtionecruntnucaptt*lucontine*tnr.  *$*' 

9    Caujfa,omodadt4ltertumexceptumfimt.  *l  Ancaufjaubmatuvtldpnatumucumfingmnu 

to^arUabanaor,b.tr*d,tarJtonet,etpruno,auod  P^cnlo  compar*nd*fit. 

*dultertum  cruncn  orauuu  vtdemnr  effi  *u*m  42  *^HttLuionem  menebrt  pcenam  fangmnu  contf 


ctttra. 


ti  Jmperatoremeffeamatoremcafiitatie.  *  Qm)nUMmifm^tWwru  fW r wrfl—l 
12  Accmfitorem  pecmntam  acttptcntcm  inadcre  inl         J**         „  ■ 

Iuitam,dtad*lt.  Sentemmanaeruexperfinu&dttruuicareeruU 
Jj  Freancntiamdthaitdvtdtriitnpretraffe.  JM$tommmm$$. 
14  ConRdcratuCallrenmeir  A Itxan drt.  a tud  tHmd fk -         Qmtdobttntattn  c*mff*fuflig*tiomt. 


mJr&henormammenttconahaueru.netHrb*-  d'^!"°  " "^* locHm  hJfett  in ^cnfate^ 

1!^^^"^^ 47<^mi:t*rtohexifiinutntun 
1/  t^/Mrv/;^«^^»C>C^,,?iW/«^cV^S  aemuprocedere.v^ 


rtt 


.  tftBunr.  prohtbeotnr. 
U  Tropterea  adulttrtum  txceptnm ,  tjnod  lege  Iuhd  49  "f*  ****  P™ef"m-'  inftitnttmu  profttjm  fof- 

COHtum  effct .  Ht  il.rmiui  rnnfilin  fntlum  d,  .  *,r  i,ir 


efct,vtu,cmmconfhofhanmfit,vtvtr 

*utfcrmin*m  odulterto  deprthmfi,  pecnm*  **t  4*  ™uerft  fententi*.  . 

ftmth  pocttonefe  reduncrent,peen*  Itnocmh  d*-  S'  Accufatorem  tn  cafibm  hmim  Ugu  trtmfgentem  in- 

mnarentnrfecundum  Corafutm.  Mere  m  SC  T"rf%1' u*  w pHm*tur  pam*  pt- 

17  CoraficonfUerattonem,fi*uuurtpa*tm,pUntei  cmmnrt*  ntn  capttah.fecundum 'BartolMm^, & 

communtrnttoneeonnentre.  k 

it  SenttnntAttltorcstnpreientt  tntycUione.  f1  *f*fi**tfMi  contt 

lf  %edtmmtem fe  prctto  tn cauft  ndultcrt»  ntn  tam  tjpxtendum,  &ratutntt. 

de  ptcmho  fingtetnis  folhatum  tfe,  am*m  viam  **              **aoru,mtcrefet  vtrum  tranfaQio  *n- 

20  Incanff*  jL^<7«^                        *c-  *»*>  ™  p™"  <*!*  "»pmmt*  fit,  notu  pofie- 

cufattoncm  admuH.  tutru 
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TittIcTrahfa<5t.l.tranfigcit;  41$ 

Jj  it*iionrt  dtfereniU  inttr  *cc*fatorem  tfr*tc*fi-  mCr  jt.FetimJncsp.his  num.t.extr*.deaci*fit. 

mm^.  i^fnton.Gomtf.ttt.dtdctiZt.tap.j.mkm.jsAcl. 

,4  mfdtni*mincuitrtmmfcrimenSen*t*fconliU.  qQe|mul(Q         $  ]ocum  babct  in  t>crfo- * 

TkrpiLamper  calnmmam  *cc*lationtm  tnijt-  7  .       .  j^r*      n         JL  »  - 

*    r  i  r  "3  »  naiudicis,  t// tr*d»»tf*pr*  *ueg*tt,tttm  Bar- 

jj  7>Z^mt%ontiindtjutt*dsntm*biejrt.  "lin  Ltibthrum.%fi»*l.»um.j  ff.de  *cC»fit 

j*  Incrinun,bmpuUcu,q**nte^capttdiafim,n*^n*  Ujpastntttol.dtpaciu.nkmtr.y.Profter  F*rt». 

pan*mfingmMoinger*m,tr*»jQ3i»nem]»vm*  {ibr.t.tttul  t  qu*fl  A.numer.jz.  vbi  infinirosj 

tnmmejje.  ali<  s  tottimemorar.  Ratiocft,  quodillud 

f7  QutdobttnoJt m crtmtmbmprtuatis.  rcipubKinrcifit./^M/w.S.aW/ir^duro 

"  i\\:Atirt*mentmvttht«prt**terum,*tier*m 

vtrovigor  pubt  a*  drfiiptimktxpojcit.  Accedil 


j*  tranfiatonetiui»  dtcmfitione  critminnUyobtbb-  ifcc*nd*.infr*.deapptil*ti6m.  Qija  in  rc  ani- 

um_,.  maducnendumeftPtdillam  «««ir.fa.de- 

6o  Aroumm*,xtmkmh*cfemmti*v«nfirmeeur.  cla-ationcm  f  fubiiccre  dccrimmibuspri-  7 

»t  D$xt*»onttq*or*nd*mmco»nr*rmi»i»  uacis,  vt  dc  his  tranfaetio  curri  proximis 

g*  ^ntel»emce*pt*m^t*Utr*nf%trtmnp^b*-  ^  nQceat  rcltqujs>  B*tr.dtcf.t*6. 

„  ^om'*i*kk*m**  ^:t^^JZm& 

6t  frutileclm  \m*m  verhormn  cirr*jkljt  *tc*fitio-  hbf.t.  variar.rtfolut.tap.  to. n*m.f.  PrcQer.F*- 

nem,fecM./d-'tm g/»tf*m, Tlartolmru,,& ooorpi*-  rin.infuo  tr*c7ai.trimt»Jti.  tibt.l.  titnl.t.  q**jf. 


rimot.  f  jt»m.jp.  Scd  cuin  (ubwcit  excmplumuc 

*j  tAu4txpojtmj4lci*ti.  homicidio.illud  mihi  minimcconucnirc 

46  TtrtwttrprtunoemfdtAUim, DoneU.Hotom,  Tjdc  d  ncmo  ncgarc  po(fitt Jcgcm 

Ant.babnab  anilore  lonhrmat*.  _        ,    »  c     •  t 

67  frel^Lipfefignt^  Tf  $Ubl'Ca  "^"  "  ' 

*/  lA»mp*bUcUcrLn,b*,a**p*n*mfinS^nen  /^/«^W.adeO  VtneproXimus  qui- 

inger*nt,p«ctfctl>ccaL.  dem  iniuriar  ura  a&ionem  cius  noroinc  in- 

ekc**^*tr*jtfXiMU,quuprocomtfo  h*-  fticucrc  boflit,  Lpr*tor.  §.  /.j^</c  i»/*r.  Qua 

be*tm*.  inrfcoblcruandtim  eft,  quod  cum  hac  lc- 

HfEc  \et  duo  refponfa  comple&itur:  gccaueatur.qucm  pdffe  tranfigere&pa- 

Pofle,qucrn  tranfigcrc  vel  pacifci  dc  cifcidccriminecapitali,  &  pronuntiatip- 

i  refcapitalitina]iisautemcfiminibus,quae  riecapitalis,f  ncdum  mors&  vkimumfup  8 

ianguin»spcenamnoningcraht,nonpoirc.  plicium ,  fed  ctiam  dcportatio  tontincar 

Videbaturautem  contrarium  potius  fta-  x\xt,l.i.f\.dep*hU*Jticd.jedetft-**u.fdennd. 

x  tuendum  CiTct^UOd  bublicc  mterfit  j  vt  iudtcfift.cattfff*cl.LedU}6.\.rei  autem.f.  dt 

criminapuhiaritur>/./'/«'wWwrj/«/./* *dtig.  parna . & l. quidtm.ff.  todtm  ttiul.  Etproptcr- 

3  Aq*>t  Potrofpaftio  vcltranfaclio  aducr-  ca  ctiam  eX  communi  fentcntia,  dc  qua 
fu«  pub'icam  vtilitatem  eft  nulla;/.7.  $fif>*-  mentionem  facit  Padilh  htc  numer.jj.  is,qui 
ttfcor.ff.de p*l~tU.  Acccdit,quodaccufator  rei  capitalis  damnatuseft^in  dubio  videa- 
traniigcns,  cum  a  lcgcdefiftar,  tanquam  tur  tainotipcenaafficiendus,  lacobue UW*: 
J>raruaricator;videatur  punicndus  ciTc,/  /.  noth.  trbitr. *u*(It6».tibr4 1. a»*fl.  $6.  taroen 
fde pr*u*ric.ciruf».  Conttarium  tamcn  multifunt.qui  putcnt  hoc  vcrbumin  ftri- 

4  fcxcbftatuitur.quodvnicuiqucfiiccatfan-  6tz  fignificationc  accipicndum,  vt  dun- 
£uinemluum  quoquomodoredimcre,/./.  taxat  vltimum  fdppjicium  dcfignet ,  *rgu- 
fdebon.tor.qutftb: m6rf.cd*ftt»\HeQ obftanc  mtnt. § .fubticorum. Iaflttut. de public.ikd.  & 

j  rationesariobisfupraallcgatas.tcumhjec  quod  poftea  memio  fiat  ctiminum,  qua; 

tranfa&io  reum  nori  liberet  a  publica  ac-  ianguinispoenam  ingerantt  Quainrcob- 

cufa(ionc,fi  alter illum  repetercTcIit,/.  qui  (truandum cft  Iacobum  Mcnochium  tibr. 

<crt*§finalffdevip*bl.&pri**t.Li.%.pc**ti.  t.*bfer**t. t6. »*m. tj.  poft  multosanitores 

ff.de (rpntiro  vhltt : glofj*  hic  tnverb.prehtbu  ab  codem  allcgatos,  contcndcre,  ct»am 

iumMrtoi.nu.t.Curt.f*ntor»u.j2. Purpur.nm-  membri abiciflioncm  inter  pcenas  capita: 

mtr.icj.A>btr.nu  *.?Mi»*m.$t.  vbipoft  les rccCnlcndam  noncflc:  quod vtt um iri 

Curttum  iun;drera  &  ahos  hanc  opinio-  prifcnti  legc  proccdat,  poltea  cum  dcfe- 

hem  communcmcircptohteiur.  tM*r*»t.  cundimcmbti  (cnteotia  diiTcrcmus,  non 

'tHfnofbttulojitul.de wqutfit.num.js.Profp.F*.  diifimulabimus.  ,    ..       .  . 

rt».t*f*apr*xtcrtmi» tibr.t.ttttU.t.f**fi4Jt*-       Q«,e  autcru  fucrit  caufla, vt faiiuhclii  9 


Digitized  by  Google 


430         Commcntarii  PetriGilkcniiadLib.I  I.Cod. 

trimen  exciperetur ,  hon  bene  intcr  no»      Tcrciam  itaquc  rationem  adducicidcm 
ftros  interpretcs  conuenir.  Tres  rationes  Bartol.cx  partcfaccufatoris.quod  pecu- ' 1 
perfet}uitur  Bartolus  in  rubric.ff.  de  adulte-  niam  accipiens,  vc  celct  adultcrium.mci- 
r:'u .  ucm  AngeLin  rubJnfra.de adultir .  Roman.   dac  in  legem  Iuliam  dc  a  dulteriis,  l.Auxtli- 
io  hiznum.4.  f  Primo,  quod  adultcrium  cri-  umjnffne.ff.de minot. in  perfonavcroaccu- 
roenvideaturcffegrauius &deccftabiliur,  fati  frequcntiarh  dch^i  id  impetraHe  \  ij 
quaifi  cetera,  cap.  qutd in  omntbus.ii.quajl.  contcndit.vtnimistrnkisgraflantibuscx- 
7.  cum  aic :  guid tn  omnibus ptuatU  aduite-   emplo  fit \oc\\$.l.autfacla.%.findff.defetnu. 
ris  gr&uius  eH?  Quadccaufla  ctiam  obier-  Ccccrum  Caftrenf./vcn».*.  Alexand.»».*. 
uatum  eft,«*  l  codtcillis ,a/us  wcipittLucius   Roman.;;»  /.  Salyc.»»./*  Alcx.wa-v-  Don. 
S$.§.matre.tf.deUgat.2.  accrbiorem  dolo-  »/ww./.hisraiionibus  rcpudiatis.quodftu- 
rem  ellc,  quem  maritus  icntiat  cx  vxoris   prum&  multaaliacrimina  arque  trequcn- 
adulterio,  quam  ex  c*de  filii  fui.  Sed  fa-  ciafinr,  &  (Juod  ea  pecunia.qux  tranfaftio- 
nchxcconudcracio vcranoncft/vc  cciam  his nominefo!uitur,non  co  animodetur, 
ipte  Barcolus  &  alii  ihterpreces  concc-  vtquisadultcriumcclcr,fcd  vt  fanguincm 
dunr,cum  conftet  elte  crimina ,  quat  ad-  fuum  rcdimat,  /.  r.  it  his  qni  fibi  mortt  eorfe. 
uItetiumitrocicaceexcedanc,M^.*^*r//.  aliamrationcminmediumprbpofuerunt, 
C'  cap.Jligitix.il. quajl.j.  quod  etiam  dcpar-    quod fcilicet  illud  conciliet"j*fauor  &  ho  14 
iicidio&horuicidio  negari  non  potcft./.  nor  mattimonii,netuibatio  fanguinis  Se 
fos.l.%.  i. ff.de  publttan.  Idquc  vltraiura  aJ-  prolis  inccrcitudo,  eiiam  cum  dcdecore 
Jcf:ata  cxconftitutioncPontirtcia,fj///.4/  ciuitatisinducatur.  Ceterumf Alciac.///r* 1$ 
fultriti.  §.  sU  adulttriu ,  vbi  adulccria  in-  Parodox.  s-csp.  S.iicmfa  expefitionehui.  s 
tcr  minora  crimina  rcc,enicc,  vidccur  col-  legis  num.u.  Coraf.  libr.2.mifieUan.  cap.pri- 
Iigi.  mo,numtr.s.  ctiam  hanc  traditioncm  da> 

Quainrenonputaruus  obftareiura  fu-  mnan^quodcxdo&rinaBartoliharccon. 
pcnusin  cauffam  dedufta :  cum  capitul.  in   ftitucio  in  ftupro  locum  non  habeat;  vbi 
•mnihus ,  ad  iblam  exaggerationera  flagi-  tamen cadem  ratio  vrgeat,  quod  vehfi  mi- 
cii  pertineac ,  nulla  aliorum  facinorum  Ic  fic,  pucllam  auc  Viduam  mox,  vbi  gra- 
fpcciali  coilacione  facta,  vc  eucnit  in  au-  ucm  vcerUm  fibi  fcnieric,  nupcuram ,  vc 
ftoricacibus,quasaoteadcfignauimus.Di-  pariatcitrafamzdifpendium,tanquarnca 
rimit  icaque  hanc  contentionem  illa  iu-  proles  marici  ciTec;  Subne&it  Corra  6V a- 
ris  confideratio,  quod  in  coco  lure  gene-  liamratiotoem,quodtum  vita  hUmana  o- 
ri  pdr  fpcciem dcrogetur,  lin  ioto.Soff.de  mnibus  rcbus  lauorahilior  fit,  Lcum  ratto. 
tcgnl.iut.  Ncc  mutac  /.  codtctilu.  §.  mttre.ff.  ff.debon.dctm7t.tt.  6c  ratncn  huiufmodi  dc- 
dtltgu.  2.  Scelerumehim  grauitatcmtoon  cifioinctimme  homicidu  locUmnonha- 
cx  opinionehominummetimur,<///7.f4^.   bcat^  quod  harc  ratio  concludcns  cenfe- 
ffgitia, mu\to  minus  exadfc&ione  mius  rinonpoflit.  Scdfancficonfidctationcm 
auia!tcrius,/./w*«.  %.ffn*iffdeAduUeriis.l   Alciati  &  Corrafii  ad  viuum  rcfccarc  vcli- 
probrum.f.deverbor.fgnifie.ttem  arg.  l.fifer-   mus,  haud  fcio,  an communcm  rationcm, 
uum.f.ad  lca.Aquil.  l.prttio.  rtrum.ff.ddttgem   nit  tejlstar  hoc  Uco  Purpurat.  ntmtr.st.  clidc- 
frf/;/wVjw. /./^<.v/7,;»**r4y&4,quafcillud,quod  repoifit.  Ccrtum  cnim  cft ,  homini  be- 
graucauuurpecft.propter  hominUmcd-  ne  inftituto  pudicitiam  tam  fuarn,  quam 
niucntiaminillacauilacire  non  definic,*/.  fuorum,  maiori  curas  cife  dcbcrc,  quam 
ctp.jhgitu.  viKzmil.JediJlst.S.^ifinaiff.quodmttuscauJJ* 
\i     £it  itaque  fecunda  ratio,  quamfidcm  facl.cii.  Ncc  mouent,  qux  ab  Alciato  dc 
Bartolus  cx  fcntcntia  aliorum  prattexitj  caufla  ftilpricommemdrantur.  Nampla- 
quod  Imperacor  fic  amacor  caihtatis,  L   nevidetur  efle  hominis  ihcogitantis,  ad 
utnoldspudot. Cod.  ad legem luliam  deadulse-   nuptias  puelJae  adfpirare,  cui  vcerum  tu* 
riis.  NoucD. de Unontc. in priacip.  Scd  Sc hase  mcre  vidcat ,  &  dc  cuius  vita ,  monbus , 
folucio  male  apud  teteros  Ictiprores  au-   &  pidicicia  antea  diligcnter  inquirere 
dit,qUodillorumdo&rinamineofdetnre-  dcbuerat,  vt  noh  tam  ocults,  qi:am  au- 
torquear,  dcfinicioncmlcgttnoftrafinftu-  ribus  cahdem  capcrcr.    Dcinde,  li  ima- 
^roatqueinccftunonptoccdcre,<i>fM^  ginarefnur,  etiam  oculato  hoc  modo 
tnfri,  coptofius.  iihpohi  potu.ifc  $  tamcn  id  rararrt  fcric 

tunt 


« 
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%um  fponfafia  noprias  prarccdere  folcant,  ineurrere  poffit,  folfcitiis  effe  videtur,|  ** 

&intereaexplorarepotueritdeconditio-  quam  viam  munire  ad  nouos  adultcrc 

nc&ftatufua;  huptac:  vt  fi  eandcm  grauj-  complexus,  vt  non  immerito  porna  Ic- 

dam  fentiat.dimittere  oott\iyc*j>.qucm4d-  gislulixdeadulccriisincum conftitutafir, 

modum, extrtt.  deiureiurtnd.  Accedu.quod  qui pretium  pro  comperto  ftupro  accepc- 

cumillud  fentcl  duntaxat  accidere qucar,  xix.dttl.Ldecrimine. $/m/.  L4uxilium.ff.de 

non  poflic  in  illa  grauttate  cenferi,  qua  nun4r.inmtegr.rtftit.iicn\Lcx\ociz\ii  porna 

coraplcxasadulccnni,  quifarpcrcpctipof-  inillum.cuius  confilio  illud  factum  cfler, 

iunt,& fi cadem criminis  forditate  in  mul-  oitcl.L uenim14.ff.4d legem  lulum  de  uduite-  • 

tis  prolibus  fufcipiendis  fc  contaminet.  r#w.quaran  in  marito  pccuniam  accipien- 

Quibus  fondarocncis  iaftis  videamus,  afl  tc  etiam  locum  habcar,anxie  non  inqui- 

ratio,quam  feanteomhesexcogitaflcpto.  ro.  Videtur  cnim  idinnuerc  /.  2.  §.  lentxi- 

16  ficetUt  Coradus,  (ulbncrcfmunus  impo-  mi.ffeod.titnLEt  (anecum  lcgc  Iulia  tcnca- 

ficum  poflic.  Is enim exiftimacid  propter-  tur,parum  intcreft,  an  cx  (pcciali criminis 

caconftiracum,  quod  lege  Iulia  cautum  nomine,an  verogcneiahdeaduitcriisco- 

ciTcc,  vt  is,  cuius  confilio  fattum  fir,  vt  vir  erccatun 

ctuc  fcemina  in  adulceno  deprehenfi ,  pc-      Eft  deindc  &  atia  confideratio ,  quat 

+  10 

cunia  aut  fimili  pactione  le  redimerenc,  hocimpetrafle  ccnfcri  potcft,quod  cum 

pornalenocinii  damnarctur./.irf»/*^*^  tnaccuiationeadulterii  ccrt* petfonar dfi- 

ieffm  Iulum,  ie  gdulter.  L  2.  $.primo. I.  milet.  taxat  admittamur  ;  L  qusmuu.jo.  infiu.  tdle- 

ifoctrff.tcdcmtituL  Noluitfc  iraque  Impc-  gem  lultgm  de  oduitertit,  limcndum  fit ,  nc 

racorem  huius  criminis  occafioncra  cle-  horum  fidc  cxpugnara,  facinus  impuni- 

mentiore  cenftitucioneprstbere.  Quam-  tum  relinquatur,  contralegcm  iu  vulnerd- 

uis  iraquehzcCorafii  obfcruatio,  vcra  in  tm.ffod ltg.\^4qml.  Quod  in  aliis  noncft 

*7  fc  fit ,  tamen  j-  ahius  eidem  repetcndum  arq  ic  formidanduro ,  quod  cuiuis  cx  po- 

fuit,  cut  leges  hoc  cafu  lcnocinii  crimen  pulopatcant,/. i.fdepubLiudicMidcoccl- 

atque  pcenam  infltxerint.  Equidem  in-  fantcvnoaccufatore,aIii  adulcerum  rcpc- 

ticniet  matrimonii  dccus  &  caftitatis  ftu-  tcrc  poflint ,  /.  Uhelhrum. §. ffnit.ff.de 4ccn- 

d\\i\r\,  T>t ttm  Antea diclitm (X ,co  rcm  dedu-  f*t.  Porro  cum  b*  rattones  vtrinque  vr- 

-xufc:  Deinde  nonacgrc  patietur  fepoftu-  gcant.noneftalicnum.quod  legcs,  pacra 

]ariealege,quaBartolumaccufauic,quod  &cranfactiones  in  vrriufque  perfonapro- 

cum  hxcpceoajcque  in  cauffa  ftupri  pro-  htbuerinc,«/./.  decrimtne,  quar  dcclarat.par 

cedac,  caraen  eandemindifquificioneno-  dcl:6tum  ciTe  accufatoris  praruaricanusi 

ftrat  lcgis  ab  adulccrti  cautfa  leparare  vi-  &  rci  dcfug-cntis  vertcacis  mquiimonem. 

dcatur.  Nec  obftac  fcrupulus,  qucm  j  infeftifli-  *i 

Viigitur,queifentio,vetborumcomplc-  mumnonnulli  atbitrantur,quod  eotem- 

plectarcompendio,ftacuo,raciones  aDo-  porc,  quo  lcx  decrimine,w/9.«<//£.  iult- 

il  ctoribus  confideracas  f  «n  vnum  conferri  umdeudulteriy, promuigata  fuit,  pccna  fan- 

poflc,  atqjc  debcrc ,  maxime  cum  fingu-  guimslocumnon  lubucrjr,/.  c*JiitMti.f.e§- 

tXtVtetUm  tefittur Fulgof  numer.j. Ctftrenf.  dem  titul.  quas  ab  codcm  Impcracore  pro- 

num.  4.  rationes  perfuafiux  fint ,  non  ccr-  ccflSt  l.fi quis  vidusm.fi.  dequtftian.  /. milei. 

toconcludcntesifuiiTctamen&aliascauf.  ff.*dltgem  lultam  de  *dulteriu,cx  quibus  e* 

jas,  qux  legiflatoribus  horcamento  fue-  doccraur,  lolam  deporcatioms  pocnani 

rint,  Vt  traniactioncm  in  caufla  adulcerii  infligi folere.  Liccret  enimfrum  Coraiio 

improbarint,  quat  non  folum  in  perfona  difl.ufit.primo,libro  j.mffiel/an.id  nrgzrc'% 

mccufatoris,  de  qua  Corafius  duntaxat  la-  qui  fequutus  dcfimtionem ,  ^.lexlnfu.  In- 

borauit,  (ed  ctiam  ipfiuS  rci,  locum  ha-  ftuut.  depuHu.  tudu.  cxiftimat,  in  idiAicrn 

berent)  cuius  rei  noraine  etiam  pacifci ,  &  aduheras  gladio  antiquitus  folcre  ani-  / 

quod  tamen  fauorabihuseft ,  Lfurti.  7.  §.  maducrti.  Lcgcs  itatjucdc  quibus  mcn-  ' 

f  ittlufque.ff.dt hu autnot.inftm.  vccuerunc,  tionemtcciraus.intclligendascdcdcpcr- 

i.decrtmtne.  to.infrd.  udiegem iu/tdm,de ddui  fomshoncftioribus,quibus  vita  non  fo)et> 

ttr.  nimitum ,  quod  adulterium  tale  cri-  adimi,  (ed  peena  perpetui  exilii  llue  de- 

men  fic ,  quod  rcpeti  cx  inccruallo  pof-  porcacionisinf)<gi,etiam  in  rnminc  I  t;  s 

I5c.  Qua  dejcaufla.qui  precio|fe  rcdimit,  Corncl.de (\cik.L pennitim.ff.ad Ugem  Ccr. 

non  tam  peticulo ,  quod  tx  aceuiatione  neL  dcftc*r.  Scd  quia  id  faccrc  nobis  rcl'gto 
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eft,q'iodverbalegisIulia?aValentinoFof-  iufroodifuppliciumirrogerur.hicpriorem 
ftcro,dclegibusab Auguftolatis  diflercn-  fcntcntiam tanqunm  bcnigniorcm przfe- 
te,&aliisre*ara,id  non  conccdant.quod-  rendamputo. 

quccxcmplavaria.qua:  pcrfequuti  fumus  Hisitadigcftiscmcrgitilladifccptatio, 
in  noftro  Uk\6tzi\i,dtprxjcriptum.part.  j.caf.  anf  idcm  quoque  in  crimine  raptus  pto  29 
/.  contrarium  coarguanr,  &  rationes  ibi-  bandumfit?Etquidemf  Bartol.£/c  »*/».//.  j0 
dem  a  nobisdifertecolle&a?:  idcircoduo-  Odohcd.nu.r9.Albc1ic.nu.rp.  Angel.*«.i. 
rum  alterum  dcfcndi  poflct ,  quod  dcpor-  Fulg.  nu.$.  Sn\yc.nuJ.  Alcx.*#./.?.Iafon  nu. 
tatiof  etiam  intcr  illas  caulfas  reocnfcri  Alciat.»*.;/. Anton.de Pad1ll.ww.7p  qui 
poflit,  qua?  fanguinis  pcenam  ingcrant,  prxtcrhosrcfertRimmal.Curt.fcn.&iun. 
cum  in  quibus  cauilis  ciues  Romani  dc-  Claud.Bald.fic  Crauctt.Boer.&alios,vbi 
portationis  pcenam  excipere  confueuc-  etiamdecommuni,ftatuunt,noneflc.Idq; 
rint.alii  vlfimofuppliriomul&arifolcanr,  c.  o  n  f?  r  m  a  n  t  p  ri  m  o  a  rg.  i.penult.  wfr.ex qutih 
vttbidem  ojlendmm^cX  quod  admifla  icn*  ceufj. feru.proprtm.  Ubert.acc.  Sccundo,per/. 
tcntia ,  pcenam  fanguinis  a  Conftantmo  qutcottu.  %.Jinff.adUg.  lul.de  vipublic.  Ter- 
I mperatorc, l.quamuis.jo,  trfra.adUgtm  IU-  tio  argum.  noitrarltgis^qux  iblam  adulte- 
lt.im.dc .1  JuUer.  ptimoinuc&am  cflc,tamcrt  riicauflameXcipir.  Indubitati  autcm  mns 
non  cclfent  rationcs,  qua  pacifcendi  &  eft,  exceptionem  confirmare  rcgulam,/. 
tran  figendi  f acultatcm,  vt  antta  commemd-  quafitum.  §.  denique.  f.  defund. inftr.  ejr  inftr. 
rauimus^  adhuc  amputent.  Scd  quia  fccun-  legat.Nouell.de non  aUcn.reb.EccUf%.netamtn. 
dum  hanc  interpctationcm  cxceptio  ad-  Diflcntiuntf  autcm  hoc  loco  glofla  indi-  jt 
ultcrii  non  bene  cohzrer  principali  pofi-  Mene prehibitum,  EAd.nu.tt.  Alciat.  nu.  »4. 
*4  tioni,idcircoex  fcntcntiaf  Cuiacii  Ubr.6.  Gyn.nu.+.Donc\\.nuJ. 

obferuetio.  11.  tjrUbr.  tp.  ob/eruatio.jp >.  non in-  Primo,quod  raptus  fit  crimen  f  atroci-  $j 
tempeftiue  quis  contendere  poflit  hzc  «s.  Secundo,quod  cura  eadem  rauohic 
vcrba,  exccpto  adulterio,  a  Trcboniano  verfetur,quae  interuenit  in  caufla  adultc- 
inferta  efle,  vt  conaenirent  cum  decifio-  rii,  quod  iciem  quoqueius  probandum  lit, 
ne ipfius Iuftiniani,  §.  item  kxlulutAnflitut»  argum.l.l?itf  its.mfr.de  reuoc.donat. itemLj.§. 
de publ.  iud.  &  cum  ipfa  conftitutione  Con-  tumPolUdius.ff.devfur.  fi  conferarur  cum  L 
ftantini,/.  quamuit.  infra.ad  leg.  Iultam  de  aaU  heredes.  ff.adsenatufionflrtbcil.  de  qua  rear- 
ulter.  fati  m  tractabi mus  in  l.  finaUfufra.  de  ftcre- 

His  ita  expofitis  oper*  pretium  eAe  vt-  fantlJEccUf.  Tcrtio,  quod lex parentes,  fi  pa- 
fum  cft,  vt  incidentem  quscftionem,  an  ticntiam  prxbuerinr,  aut  dolorem  remi- 
definitio noftraclegis, quac  adulterium ex-  ferinr,deportationis pcrna  coer ccat ././  ctr- 
2  5  cipir,  etiaf  in  ftupri  6c  raptus  criminead-  tsjfn.infr.de  rapt.vtrg.  Quarto,  quod,  vt  ar- 
mittenda  fir,  an  contra  repudianda,  cx-  gumcntatur  lafon,  quotiefcunque  quie- 
cutiamus .  Non  eflc  adrnittcndam  f  tra-  dam  iure  ciuili  in  eadcm  caufla  cflc  pro- 
dunt  Bzno\.hic  numer.t.K^iUxand.numer.  nuntiantur,lexfuperucniens,&quid  inv- 
quart0.Curtiusiuniernum.t7.  isfnton.de Pa-  no  cafu  dchniens,  videatur  quoque  vim 
dtil  nnm. tj.  &  hanc  communem  eflccon-  ibam  cxicrcrein  altero  caiu, i.t.cjr  2.  ff.de  le- 
ccdunt,Iafon  num.t+.Corraf.  Ubr.mifccll. 2.  get.t.  conftare  autem  raptus  &  adulterii 
cap.i.  num.f.  compararione  ex  l  quicoetu.  §.Jfna/.ff.adUg. 

*7  SeddiiTentiuntf  Alexand.&r»*/w*r..*tf.  luUamjUvifubUc.  Etquamuisadhoc  vlti- 
qui  air,  idem  vidcri  fcnfifle  Cynum  poft  mura  refponderipoflet,tamen  puto,  hanc 
Hugolin.flr  Iacob.de  Arcna.Iafon  num.if.  candern  f  fcntcntiam  magis  probabilcm  j  • 
Hugo  Donc\\.hienum.f.  itcm  Alciat.//*r.  cfle,quamuis  ptimareceptior  fit,&man- 
j.paradox.caf.io.  Et  quidcm  fi  trafteturde  fuetudinisautlenitatis gtatia  commenda- 
huiufmodi  ftupris,  quar  capitali  fupplicio  tior.Porrofiraptuscumadulterioconiun- 
non  cocrcentur,  qucmadmodum  regula-  gatur,resdubiumnonhabet,t// £/&»</// 
riter  fieri  lolet,  §.  item  Ux luUa ,  cum  perti-  loco  rurf.nu.67. 

neat  ad  fecundum  membrum  noftra?  dc-      Hactenus,  quam  late  exceptio  pare- 
finitionis.in  confiderationem  vcnircnon  ret.'reliquumeft,vtde  quibufdamcafibus 
2*  poirunt.Quodfivcrof  capitalempcenam   loquamur.qui  cadcm  flege  non  vidcan-  54 
propoliram  ftatuam,vt  in  cafu  Ugisi.ff.de  rurallegati,  vteftpcena  adulterii,qua:  ad- 
extrtardinxrimin.  rei  filcgcmunicipalihu*  tterlus  coscxerceri  loJcr,  qui  tres  denutia- 

tioncs, 
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tlones.vt  certrf  locis  f ufpcchs  abftiherenr,  gii ,  quod  intra fcxaginta dics antealios ac- 

Contemfcrinr ,  vtduth.fftU.infi.Mdieg.luL  cufantcs  Gnraudicndi,/./ mdritm.  4.  %.ijf. 

dt adutt hanc cnim quaeitK>n<  m  fex  confti-  ad  tcg.lut.de  aiuU.cum priuilegium  perfonc, 

lait  amicabili  cohftitutione  deerdi  polTe,  fatiliusamittacur.quam  iuscommune,/.*- 

%.fin.Nouelt.vtitce*tmatrid  *uu.B*U.btcnu.  im'mtktU.%.t.jfMttftam.miUt. 

tm\^ngeLnp.Sttjc.nn.f.^Ux.hm.t%>i\\  ta-  .  Et  harc  dc  adulterii  exceptione ,  &  fuis 
sjscnetiam  inglolfe&Bartoli  folutiohem  declarauonibus  dixiifc  iufteccrir. 
incfiharc  videtur,  quod  ^erba d.  *uth.\A  a-  'Confequenscft ,  vr  manum  admouca- 
lia crimiha iint refercnda , Ufn.ts.K^Uiu.  mus  fcquchti  exceptfoniv  quam  ex  icgis 
n^i.Pnrpur*t.nM:Cnrt.Iuh.  m.^.PMdtt.nJf.  noftrst  vc  rb  is  elicere  conantur  Odofr.  »./. 
h  Secundoidcmtpfoc^u.fipaiaumaut  Cyhus»*./.Baldusii».i.FuIgofj»a#.^.Ro- 
tranfadio  incerponcrctur  poft  pcena  im-  man.»*  /.Salycj»*.».BartJ»*.if.  Aibcrj»*i. 
poGram , tituttLvt nuti. iud.  § .  aduUeramt iiu  Pa  d  1 1  Alc  iar  .».*/.  Caftrcn  f«./. 

Bart.hicnu  )}.B*Umu.i2.  P1irpnratM0.7t.qai  A 1  cx a n d .»*  * .  Currius  S c nior  ».^<r. & ance 
hanc fententiam  coinmuncm  vocat ,  ^«^.   om nes glofia  t»  verkcapttuU,  definirioncm 
n.y.^dUxM. tj.  hf.n.ii.CurtJun.n.41  Padttt.  hoftratf  legis  non  proccdere  ih  aliis  cri-  4« 
n.  I/.  qiiamuis  Roman.aw.rcm  pauloali-   minibus  captralibuS,  in  quibus  fanguinis 
tcrdigcrar.  pcena  Formidanda  non  tic,fcdalia,Vtde- 

1  ercioadhticaliamoderatiolocumha-  porrationis,rclcgarionis,  velin quibusa- 
bct.  11  d  nthil  prohtbca^auctore  Alex./r.   miiHo  ctuitaris  vel  libertatis  vcrictur,  vt 
i+.l*fn.is.Cnr.n.4t.Pudil.m.ff.Purp.w.73.At-  pcena metalli,  id^  ftatuunr auctoritate ih- 
1 6  u  i/.».i<f.limulratcsfatq5  animi  rancorcra   (cqucntis  claufular.  In  aliisautempublicis 
remittcre, quod  hzc  hon  vidcantur  perti-  crimimbus, quar ianguinis  pcenarh  non  i n - 
hcre  ad  forum tudicialc,  fed  pcenitcncia;,  geruht,tranUgerenon  hccr,  quod  narura 
arg.t.quiccetu  %fu.ff.Uitg.luLdtvifuhL        h uius  didionis, fic  aducriari  prarce- 
J7   '"Ncccit.quodnobis fncgotium cxhi-  dehddifpoii(ioni,v//.^«»///<0.§././:i 
bc*x,%jtdultcram.NoweLvtnutUtie.'buwer.Uc.   d*m».i'nfttl\  £t  hahcfenttnciamcommu- 
ftru*t.  vbi  antc  pceoar  cdnfummatiOnem  ncra  efle  depradicar  francifcus  Piirpur. 
id  eciam  permilfum  eite  vidctur.quiare-  ^««m./o.qoamuisipiedilTentiat.  Etlicct 
lpondemus,ibinuil4mihterccderc  trani-  hatcnon  vidcanrureilcincolorarai  tamen 
actionc,  fcdnoninlltbericonciliationcra  ab hac  fehtentia  animaduerto  difccdere 
a  iriarito  cum  vxore(ua,quxin  monaftc-  Arctinnm  hic w«w.i.Purpurar:»«j»./a\Bar. 
riura  detrufa  crac.inftttQtam.  Vnde  confir-  bar.  tthr.  i.  'tonf.  27.  fcrtpfit  doHiffimm  colum. 
rhathoftramdeclaratiohem  \  &  inagis  Vi-  /.quiexiltimant,hanc  noftram  Icgcmita 
dcturfaccrec6nrtaprarcedentem,cuma-  reltringendam  fnoh  elTe,  fed  cxceptio-  ^T 
titus,  ncdum  rcmittat  vxori  iniuriamac-  ncmpertihereadpublica  iudicia,qua;cai 
tepram ,  fcd  ctiam  matrimonium  cUra ca-  pitalia  hoh  fin r ,  quod  iatis  dimicare  dc 
deminitauret,qu6dfaneiubpcenalehoci-  fangume  fuo  vidcatur  ;  qui  de  liber- 
hiianteaprohibitumfuit./  2.  $.ltn'«cinii.J?  tatc,ciuitatc,&  ommbus  bonis,aut  infigni 
udUgJul.de adult.  Vndc  dici  porcnt.illud  illarum  parre  conflicrerur ,  cumhbertas 
iurc  fpcciali  ihtroductum  c llc ,  quod noh  insftimabilis  res  h c.  /  Ubettu*.  fj.  dt  regnl. 
5*  vidcatut  fimprobariconfiliuroipfius.qui  tnrU. 

Japfam  adfaniorem  vitam  tcnocc(.limpe-  Ih  hac  opinionum  cbnflictatlone  quid 
tutu.infi.de mupt.  fecure buis  ampledatur,  non  facile  fue- 

Quarracxccptto  coliigitur  ex  l.fim.iri-  nt  digertille;  Fatehdurh  tarhen  eit,  vlci- 
iid.%/i ncgiumt.jf. 'UUg.Iut.de  adut/.  vbi pa -  ma tn fentehtiam  eite  h uma nio rcm.  Pri- 
tcr  dc  maritua,  quibus  acculatio  adulterii  mam  autem  verbis  ipfius  cbnftitutionis 
primo  dcrcrri  fblcr  ,negahdo  fcaccufaiU-  magis  aprilaiidcre.  Putarim  tameh  ,ean- 
ros,audtuotor.  0  u  1  in  rt  placct  fbfiitio  dcm  cerca  irtterpretationc  ad  colcrabiho* 
Cymhic nu.y. Aict.m«*.4.Fulgofii  muf^.7.  ireth  lntcllcdum  trahsfern  polte.  Statud 
RomaniM.27.  Iafonis»*./tf.Purpur.»*.7^.  iraquc ,ad  rraniacliotiii  caufiam  fuftiheh- 
Padil.auK.^/.quodtalisdeclaratiocxmehtc  damfattsc(Tc,quod  ccrrarperfdnatdcpce- 
glolfc  hicm  di&ionttprthihitum, nbn in-  faa  fanguinic  penclitcntur ;  quarhuis  aliis 
39  ducat  pact  1  aut  t ran fact i onis  |  obhgat i o-  n on  cadcm ,  lcd  t am cn  co m pararione  fa- 
nem ,  fcd  nudam  rcbudiatidhcm  briiiUe-  cla  noh  mliltb  ciemctlbr  pcena  infcra cur, 

Ob 
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vc  deportario ,  relcgatie ,  cum  boaorum  quodfcihcer  gcnus  pcenx  cJferotmifcVn 

«ubhcationctronmna.,  ipenultima.f.ed  qualitafcmiudiciidifcernamu*.  Scd  qu*- 

tso.  Cornei. de Stcer.  amHfiohbcrtatis.  /.  Ubcr-  ftronis  cft ,  an  f  »*c  ctiam  ptocedamt .  04/ 

Mf.deregul.iur.  Quadccaufracuarotm-  pornafuftiumimmjheat.quod  putat  Ale* 

hi  non  ditphcet  tfia  conftitutionis  noftr*  x2nd.htcnumtrof.  Salycctus  *i*»w<**  Cur- 

prodoaro ,  quara  dcderunt  huic  lcgi  Cy-  tias  iunior  rfumero  26.  Alciatus  numer»  47* 

iiusnumeroj.  Alberic. nnmer+u.  CattrcnC  Putpurar.Mm^^.ir^./^w^.^. 

mumerot.  K\tx.numero6.V^W.mmnm§f.  fn»t.cnmltg.Jeluetit.ff.dep*n.Scdh*ncdo-> 

Aiciat.  numero  4f.  Padilla  numero  t.  tdcro  titr rnam  t ciiciunt  Baldus  htc  in  prim* 

admittcndum  cflc,  ctiamfi  tra£tctur  dc  jione.Chad.numero/ecundOyKomiTMing' 

pttna^tqu*™"*3"011*11*  ™cmbri  infl'-  «w-vwr/w.vbiinam  communcm  dicitPa*-  - 

\ii,»rgum.%.*dh*<prohtbemm*7^tulMtol-  dilUamw/f.poftGregoriuro  deLopCZ. 

Ut.  vcl  fi  raciesahcumsferrocandemidc-  iiem  Villapand.  &  alios  abcodcm  allega- 

formanda dfct ,  Purpmr.hu numcro n .cisud.  tos,curaPontin«csetiaro hahcpcenarain- 

mmerg 4.»riument.i.(iquiiinmet*Uum. c.dt  Aigcc  [»>\cznT.ic»p.in»rchtepifopdtmtder*- 

focn.  Ncc  diftinguendum  eifc  arbiiratur  ptoribm  (quod  cifct  contradccifioncmiu* 

CynusA«»«?w*^.Padilh*««»c«7.&a!ii,  riscanomci,  qtnr  nunquam  pcenam  fan- 

qt-osrcfertlafon  mumer»  j.Anton.Gomcl.  guinis  infcrat ^ctp.fmttntidm^nt  ct*m*S 

'i/sr.re/olut.tom>iXdp.}.numcro / 4.  anviczat-  montchifecuUr.negot.  Qua  deetrfae»!^ 

que  lauguinu  periculum  ex  publicis.an  vc&fuprain|inuaui,  conliitucndum  arbi- 

vcroprijatisiudicns  incencecur,quodre-  trarcr,an  hxcvelilla  fcntcntia  admittcrt- 

gular  tcr  inlpicicnda  fit  quahcas  atquea-  da ciict.Quid cnim.fi tra&etut  dcfuiVga- 

cerbitas  pcena*.  /.  quodifrtum.  ff.  de  pen.  tion..*  honunis  abicth  ic  humiliotis,/./.  $. 

Huc  pcrtinct,  quod  Panormitanus  in  cop.  gtntt «ltttrf.de peen.  qui  talcm  pcenam  par- 

pnmo,extr.decokuf.dcttg.  VuiyuT.htcnumcro  ui  facerefoleatr'  Qujd  ficonttahoncftior 

eflutgefimofixto,  &  ancc  illos  loanncs  dc  inhiiiufmodipericulum  dcducatur,cuii- 

Anania  tn  dtfloc»pittprtm»  commcmorat,  gnominiofius  videatur,  tali  pcena  ahlci, 

43  i ucrn  diccndum  dc co ,  f  qui ad  pcrpetuos  qnam aliud  quiduis  fubire  ?  A uc  quid,fi  i&* 
carccrcs  condemnart  poifiu  Etquamuis*  fuftium  fint  ita  graucs,  vt  pcnc  roembri 

hanc  Panotmitani  opinioncro  hic  repu-  mutilationem  aut  periculum  vitz  conti- 

dicnt  Alcxand.  numero  7.  Ialon  numer»  4.  acant? 

Alan.numero40.  PddiW.numcrotj.  tamcn  Qu.imuis  itaquc  harc  pto  expofittcne 

fiparitct  ctiam  bona  adcmta  ctTont|  non  ptim^.  partis  ^mcere  videantut ,  tamen, 

animaducrto.curapriorifcntentiadifcc-  quod  Bartolos  hic  nonnullam  dtft.nd  0- 

dcndum  fit,  cum  in  homimbus  fplendi-  ncm  mter  acculatorcm  6c  acculatum  in- 

dioris  fortunar  iurc  cauonico  ha*e  pocna  troducat,  operx  prctium  efrcexifttmaui- 

cjterceri  foleat,& taliscocrclio  pencgra-  rnus^vteiusmcritanonihil  cxcuteremiis. 

uior  ccnfcatur>quam  vita*  adcmuo./v/iv-  Concludititaqj  BarroIusA/c num.i.  Baldus  *( 

trcdihle.infr.de pern.  Quamuis  cnimiusca-  mm.4. Roman./rir.v.Iafon/sti./.Coincus». 

nonicum  pccnam  languinis  ingcrctenon  ^.ncdumex  patteaccufati.fcdctiamaccu- 

foicat  .ramcn  ad  tam  duram  ammaducr-  fatorisfcranfac^ionbm  hadcnusprocedc-  Af 

fionc.n  petpctui  carccris  ptoccdere  non  rc,  vtipicabvlteriori  pcrlccutione  prohi- 

ccn;ucuit,mfi  vbi  ahas  iutc  ciuih  fangui-  bcatur.  Et  hancBattoIi  opinioncmcom- 

mspcriculumintcntariiolctt  quod  in  fu-  muhicalculocomprobatam  tcftaturPurp. 

fbgaiionc,  dc  quainfra,dici  nonpoteft.  ^/c*.W.Alexan./i.i.AnautcmIudcxfpfO-  ^S^ 

4-4  Ex  f  perionis  iguut, Sc  duritia  carccris,  cciTuni,vtvocat,abaccufatorc  mftitutum 

id  ftatucndum  clfe exiftimatcm.  Vndcin-  profcqulpotTit.matcf ia  c (t  Icgis/? cundujn. 

fcroeriam,non  cifcrcpudiandaro  fentcn-  ^M^detboUt.  Quade  caulTa  ctiarn  quafidi* 

tiam  Baldi ,  verftuxutfium primgm ptrtem,  gito  oftcnditle  contenti  crirhu*,  quid  Ao* 

numtr.to. rWcM.numero si  <\uod  ulcgemu-  ftri  Dd.hoc  cafu  fentianr. 

nicipaItcatttumfit)Vtccrtapcenapccunia-  Stcnirn  bartolus  exiftimac  ,  *f  J:-  4? 

riaquiscoerceatut,  &nifiincradvhnituro  ftin£ttone  rero  expedicbdam,  vc  fi  quis 

tcmpusinfefat,mottc,vcl  mcmbualicu-  deftitcrit  ab  acculacionc,  in  quibus  ca- 

iusmuciIationeafficiacur.<«/i&«-/  ueuot»ret  fibuj  id  non  Jiccbat,  pofllt  Iudcx  accu- 

enfi,  de fugtt.  trarnactto  aon  im^cdiatur,  fationis  cauflam  tn  ftatu, in quomtcrmtf- 

iut 
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Iuseft,amplccti&profcqui.*//'#./..?.inaliis  accufationcm  inftiturara  interceffcrit , 

autcm  id  iudicem  non  poile,  fed  nouo  an  vcropoftca,vtillic  tranfa&io  vtrinquc 

proccfluopusefle.  impunirafitexau<ftoritarc/.y*</?/*»».^4</ 

Bartolo adftipulantur  A 1  cxan d  num. to .  SenatufcoufuItumTttrpiU.UiA\bcr\c.hicnum. 

poft  Baldum , Angelum,  Salycetum,  Pau-  2.Qyz\\isnumcr.i.  &  nedum  Petrum  &:  Cy- 

lurode  Caftr.abilloadducros,  Purpuratus  num,verum  etiamomnesconucnirepro- 

numeropd.  vbi  cradic,  illam  communcm  ef-  fitctur  AlciatUS»*»».    hic  vero  diucrlum 

fc,  quamuis  oftendat,  eandem  fcrupulp  obtincar.  /.  m Sejtstu/confuUum  ts.ff.eod.ti. 

noncarcrc.FulgoCautem.itcmlaf. num.ti.  tul.  Quo  conftituto  non  cft,  quod  nos 

ftatuunt,idgencralitcrlicete,4rg«/».</./..2.  torqueaiu  argumenta  pro  diuerfa  par- 

idqueadmittitetiamPadilla,ficnminisa-  tealicgatJ.    Quimuis  cnim  conccdio- 

ttocitashocfuadcat.»*.*f.f^y%.  Angclus  portcat,quod  tranfa&io legc  permitten- 

veromiM».7.teftatur,hoccouluctudineob-  te  fiat,  tamen  diftingui  debet  permi£ 

tinuilTe.  fionis  cauffa,  cum  non  eadcm  ratio 

PorroidemBartol.»*.7.  AngeJjr.^.Ca-  fit  permittendi  pa&ioncm  aut  ttanU 

ftrenf.»./.  Alcx.»./«.Corn  ».4.Curr.Iun.».  dionem ,  poftquam  quis  inter  reos  rccc» 

^p.Padill.».*tf.Purpurat.»».^/.  Hotoman-  ptus  eft,quc  fuit  ante  accufationem  in- 

yo  nusi^^r.^^.c^.a^.j-conrcnduntjaccu-  ihtutam.  f  Intercft  cnim  reipublica? ,  jj 

fatorcmcriamincafibushuiuslegistranfi-  neaccufationcs  tcmcrc  dcfcrantur,/./.f> 

gentcm  incidcre  in  Scnatufconliilt. Tur-  t  u.titul.ff.adSenstufconfuUumTurpiU.  & ac- 

y\\.Labaccuptttone.ff.adSCtumTurpit.itcmL  cufatom  offici  >  incumbcbat,  nc  temcro 

penuIt.ff.cod.tituL Qii/  in  rc  obleruandum  remin  pubiicam  notionemdeferret,qu2 

eir  Buiolutnloco  alicgato,& aliosfupra  hon  elfet  inftru&a  idoneis  tcfhbus, 

dcfignatos,  rccedcrc  ab  interpretationc  aut  munita  aperriifimis  documentis,  vel 

gloife.vel  cam  potius  noua  quadam  di-  indiciis  rndaibitatis  ,  &  lucc  clarioribus 

ltmctioncdcclarare.traTa&ionemcxpar-  cxpedua.  /.  final.  C.  de probat.    Ncc  ob- 

te  accufatoris  eiiaro  hoc  tribuerc,vtiudi-  ftanc,qu.Tde  pari  peiiculo  proponuntur; 

oumabeoagitatumludexex  otficiopro-  ruitenim  in  ipfius  pctcftate,  fibi  huiuf 

fc<\u\nc<\\icztivtetiamfupradtflumefi'.  De-  modi  chlcrimcn  non  acccrfcrc,  l.foU- 

indc ,  quod  quamuis  accufator  incidat  in  mui.^.fiml ff.de  iudic  Lficm.ff.de accuftt.  De- 

SCtum Turpil.  quod  tamcn euadat purna  inde  non  prohibetur  abolmoncm  petere, 

capitalcm,  qua  calumniantcs  plerumcjuc  /.  2.  frtot.titul.infr.de  aboltt.  fi  aliqua  iufta 

plccrilolcnt.nonliberari  tamcn  pcenapc-  caulfaeumcxculct.  Accedit,quodnon 

cuniaria,quxpropriaTurpill.SCuanim-  omnes  ftatim  in  idem  difcrimen  dedu- 

aduerfiocfle yidcnnrJprdiittricatio.tnfin.f  cantur , led  id  f  pendcat  cx  circumftan- 14 

depraamat.  tiis.an  pcr  calumniatn  accufationcm  in- 

51     DuTentiunt  autem  Francifc.  f  Aretin.  ftuucrit./.i. %.fedno»  vtique.ffadSenatufcon- 

iolum.2.»um.].  Runinald  &Ia(.  »/£»*«./*.  fultum  TurptU.    Mouct  denique,  quod 

Alciat. nu.q. Donell.wffw.y.PetrusFab.W/.  tahonis  j"  pcrnamin  dcfuetudincmde 

4t.&t2f  ff.dcregul.  tur.  W efcnbec.  infuis  ueniflc  animaduertamus,  &  quodpcena 

fcr*tttLnnrn.s.  quod  ptcnam  nonmcrea-  Senatufconiulti  Turpilluni  non  infcra- 

tur,qui  quid  faciat  lcge  permittente  ,  /.  tur  propter  mterpofitam  tranfa&ionem, 

Cncchui.ff.de dduU.cttp.qutpecc1t.3i.  quafi.4-  qua  lolct  co  rem  deducerc,  vr  quis  pro 

&quodncmodecipidebcat  legisau&ori-  confclfo  habcatur  &  infamia  noretur././» 

tatc, /.  infia,  de his ,  qui  veniamtttat.  impetrau.  fiftt.ff.de  turefifc.cpt*  pariter  &  accufator  tc- 

Sccundo,  quod  in  correlatiuis  idcm  ius  neatur&rcorruptor,/.  Imperatores.  tod.titul^ 

feruandutn  vidcatur.  LfinaLff.de  acceptilat.  fed  quod  ab  accufaiionc  temcrc  &  cttra 

Lquidtamtn.  21.  altas  incipit ,fi cum  dies.%fi  aboluioncm  dcfiuat,/.<£  aaufationt.ff.ad 

arvtttr  ff.  de  recept.  drbttr.  L  jSn.  infr.  de  indtcl.  SenatufconfuUum  T nrptlltan.  L  prtuartcatio- 

vtdut.  tollen.  Tcrtio,  quod  m  vtr.up  perfona  nis.arcafinemff.de/rttuarica.vtrcc7e etiam ob- 

eadcmratio  intcrueniat,  cum  accufator  feruauitBartolus^&alti^quosfuprdcommemo- 

panatalionisteneatur.//.#ii/.^w/»»i/»/A  raui. 

Lfin.tnfi.de accufttor.  f  la&enus  difTcruimus  dc  primo  legii 

jt     Inhacopinionum  repugnantiaf  puto  noftcc  mcmbro,  fcilicet ,  quid  obtineat 

diftinguendum  effe,  an  trania&o  ame  in  criminibus  capitalibut,  rchq«um  cft< 

Oo  % 
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\t  difpiciamus  nonrohil  de  illis  deh&is,  qminotont.  Hucetiam pcrtioet.quodtutoi 

que  in  tali  cautla  non  fint,  nec  pot-  ribus  &  curatoribus  his  cafibus  pactfci  li- 

iiam  fangutnis  ingeranr  i  £t  quidcm  cc*ttLinterdnm.§.qmitmteU.ff.defmrt.lcBOi 

5*  vcrbalegisnoftrae  congruunr,  -\  in  his  quod  magis  ctt  ,cdoccmur  ex  /  fivnnt^. 

rranfactionem  non  p  ocedcre.    Rario  po8us.tjrtfitibidtctm.%.quteLm.fj'.dtpx{l.i- 

eft,  ne  pecuniofi  ludicit  audontatcm,  &  ctioncmhocmodoipfoiuretolli. 
vind.a*  icucrirarcm  corrumpenfando  Quodfiverocriminaliteragatur.thu. 

accufatorcs  eludanr,  &  in  nequiruhoc  iufmodi  rranfataioncra  non  valcrc  con- 

modo  confirmcnrur.    Ncque  ad  rcm  cIuduntBartoIosA/f/»*«rr#^«/w^/#,a£ 

pcrrinet,  quod  dcfiftenrc  vno  acculato-  a|n  Doftoresfuprarclati.Porro  Anronius 

re ,  alius inftaurarepollir,/.;.  §.penulttmoff.  dc  p^dilh  numero  104.  Purpurar.wwwmr. 

dtfiputtr.vieUt.  Erenim  rimcndumeft,nc  AIciatuswi»<T*/*.hancfcnrentiarocora- 

qua  rationc  primi  fidcm  expugnauit,  ea-  muncm  «iTcprofitentur-t  Procuiuscon-  *0 

dem  &  contaminet  foblcquentcs ,  iuxta  firmauonc  mu|ia  argurocnra  in  rocdum 

dcfinitionemr^.y?»^/wi/w.    Necmo.  adduci  poffinr.    Pnmo,  quod  nuilum 

ucr,  quod  in  fupcriori  mcmbro  cadem  paftumin  prariudicium  public*  vril.taris; 

conGdcratiointcrucniar.    Etcnim,  vti-  velnTcvntcrpofirum  vaIcat./.7-§  lurUgen- 

bidemintet/eximm,  pcriculi  magnitudo>  timm.f.dtpot7.  Sccundo.quoda  prokcu- 

quar  etiam  ionocentes  nonnunquam  nonc  norum  ctiminum  dcfiftere  non  li- 

tcrrcre  folcat,  effecit  ,  vt  legtslatores  lictst,t.fiqm*repetere.§  finol.ff.ud Stnttuf 

nonnihil  conniucndum  cxiftimauerint,  xonfi,Umm  Turprttun.  &l.  qmnfttum  ff.toiem 

&  dc  gcncrali  dcfinirioneiuris  rcmitrcn-  tttul  qUamUijhocargumcnrumnonadeo 

d\im,dtt7.t.i.ffdtbuyqmttibiniort.tonft.Cluz  COnciudens  fir,vtin  prolecutionc  pnmi 

ratio  cum  h:c  non  intcrucniat,  6c  vigor  ttfiM  oftcnd,mus.    Tcrtio  commcnda- 

publiez  d.fc.phmc  cxpofcat,  vt  conatus  rc  hancaiTerrionem  viderur  ipfius  rranfa- 

facinoroforum  reprtmantur,  i.totafto.$.  aiofjis  crrcaQS>    Quippc.  cum  iranfa- 

quod  illititt.  ff  de  pmbltt.  &vt  aliiafce-  aioBcm  faicnccs  notentor  infamia.  /. 

lere  dcrcrrcantur,/^.  upiutium.  §.  fm.  fa^  %tf>M(lm.  ff.de  potl.  fi<  rcus  Pro  con- 

jf.^.oonimmcritoaliuddcfin.tumv».  fcfh  ftabeanturj  L.  in  ffa.ff.  de^j  tur. 

dcmus.      ^  jffc 

Hmc  cxfureit  alia  quxftio,  tn  etitm  in      ^  %     \  ,   »-<•».--  ua 

q»*ft<one  %\ofoinvtrb.tnoUu autem.B*-  *US  non         comprom.tterc  /  mmds- 

llmnumcrodetimofextotBAdu>  nmmtr   pr,gmemm.%.lmt,unmff.dtreeept.orbitr. 

Angc\ii$numerovndectmo,A\cx.numerode-       H*c  quamms  ita  fe  habcant  ,  non 

timoqninto  Uion  nnmer.decimofipttmo, Cur-  dcfunt  «men , qui  gcncraltterin  crimirri- 

tius  Scwornmmer.trigtfimooftomu,  Alciatus  huspriuatis  paflum  auttranfa£tionem  va- 

mmmer.qumqmogefimo W/*,Purpurar./ww.  lcrc  deputauerinr,^  vt  loonnet  Utolm  B»  61 

tzS.  Pad.lla,qu:  hosrcfcrt&fcquitur,atcp  trigortmbic  ,  &  Rtminotdm  Oiofrtd.numtro 

hancfententiamcommunem  dcprardicat  vndettmo,  ^ilber.  numtro  vigtfimofttundt, 

PhilippusCorn.*/c»Jw»wr#y?xw,Caftrcnf.  quiait,  omncs  Dodores  communircr 

nnmtrofeptimoSlynmummtrodeeimoqminto,  loannis  fcntentiam  tenere.    Nec  vltc- 

Yu\go\\nnmeroftptimorjro8*moy$*\ycct.nn.  rius  rcum  diftringi  a  ludiccpoflc.curom 

vigef/moqmario, Komzn.nnm.trigtfimofccun-  h,s  rcgulare  fi t ,  nc  inquit at , teg.  refenpto. 

do\  Francifc.  Arctin.  mumoro  quarto ,  I  uims  §  •  fi        ff-     mumertbmi  itcm  nc  cx- 

Clarus  Itbros.fint.ifa.qusflton.  tS.mnmcro  "ancus  admitratur. l.fimtt.  ff.  dt_j  frimmt, 
dttiytoftxto,  Bolttmtitmldtfmrt.  mmmtroyS. 
^  d  ft.nguunt,an  cimliter,  f  an  vcrocrimi-       Prarrcrca,  quod  abfurdum  videarur  , 

nalitcragatur.  Si ciuiIitcr,pat>umnonvi-  ilis,  qui  pnnctpaJircr  Ixius  cft,  offetf- 

dctur  prohtbcrh  Ptuno,  argumenro  no-  fam  fuam  remittat,  fifcus  nihtlominus 

ftra:legis,quzdcfolatran(actioncioqui-  ad  Compendium  adipirando  vmdidarik 

tur.  Sccundo,quod  ipectale  videaturin  excrcere  vclit,  orgmmemt.  teg.  imdex  tir- 

quibufdam  cafibus,  quod  pa<Si  infanria  tmmmtmto.  ff.  dc  mtmor.  tn  imttgrmm  refittm. 

norcntur,in  quibus  tamcn  gratts  pactici  tiom.  raaXtme  in  his,  ve  inftct  Atcut.oux 

\iccztll.qmonum.& lfmrtt.%poclm ff.de bio,  ad  corrcchoncm  moTum  pottus  pc*o- 

ncnt, 
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hcnt  j.r.verfm4mque,imr.defecumd.nupt.Cc'  poflit,quod  aliud  ih  crimine  falfi  con- 

terum  hxc  argumcnta  (atis  refelluntur  ,  fticuatur.    Nec  mouct  alia  ratio,  quata 

perea, quxfupracomffiemorauiraus. Ae-  honnulli  intcrprctum,v/C)'»«j,F»^^W, 

cc^ic.quodvigorrwblicxdifciplinatcxpo-  tfdlii  comminifiuntur ,  quodcumex  cn- 

fcar,vtroaliincxemplum puniantur.il Uci-  ttinefalfiinfamiairrogcrur,cuiuszftiroa- 

t4tU.%.quodtlUate  ff.de pubUcon.Lit4vulmer4-  tio  omnia  cxcedere  intelligatur, /.  iup ff. 

tus.jj.ff.^dUgem^dqutt.  Ncque  moucnt,  deminumttf.-vindtci.  pcrconTequens  vidca- 

qux  de  inquifitionc  dieta  func,  curo  turclcroentiuscumilloagendum  .curno- 

ad  ofHcium  Iudicis  pertineat,  etiam  rnnia  pubhcacrinunaincacaufladeprc- 

de  priuatis  dclid>is,qux  iniudiciali  cer-  hcndzntutj.  imfimem.ff  deputiie.  iudic.  ih. 

taminc detoftafunt,inquitere./.^.//i^.</cJ  quibus camen (i fanguihispcenam  hon in- 

4boUt.  getaht,tranfachoncm  pcrmitti  fuprain- 

61     Admitlic  tamen  hxc  dehnicio  fmode-  tellcximus. 

rationem  fuam ,  quod  fcilicet  ante  coe-      Alia ■fitaquc  expbfitioeft  Alciati  x*m.  <j 

ptam  litcm  tranfigere ,  vcl  pacifci concef-  fiptH4gefimOyittmporodt,x.Ubroquimto,cxiai- 

t\im(it,Lfitibt.%.qu4dom.lfivHm.%p4#m.  mantis,in  criminc  falfi  ungularc cfle,  vt 

ff.depscl.  quamuis  pcconiamturpicerhoc  duntaxatex  yetts profaarionibtu  quiscon- 

cafurecipiexiftimet  Aloiatus  numeroauim-  demnan  poitir,/.  vbt,  cumt.fiqucnt.tnfi.de 

quogtfimofixto.  trgum.  Ug.fiquidem,  infi.dc_j  foifis.  gUff  L  turugtnttum.  § .  quod fert.  ff  de 

eontrohend.fiipuht.    Sed  hxc  de  publicis  pocl. 

criminibusintelligcndafunc.  Inpritiatis      t(tdcindc&aliarolutio,quaEtrocoiu  66 

cnim  aliud  obtincre  confttruo ,  t.pofid\ci-  diciofubtiliot&  verior  vidctur, &aquai- 

fionem,  infr.de/ttrt, cum  ibidem  potius  ratio  dem  Alciatus  ahcnus  non  cft,  &  quam 

habeatur  rct  pecuniariar.  Aliam  dcclara-  probant  Donellus  htc  numtro  13.  Hoto- 

tionero  tradit  idem  Aiciatus  numef.  quin-  mannus  ifftflr.  qugfiun.  taptt.23.  Antontus 

qusgeftmo  feptimo,  m  crimintbus.  quac  m  o-  tib.hbro 2.conu8ur>c4p.2o.  Lorior. tttuldt 

fjmittendo  \  vcl  ncghgendo  vcrfantur:  pad. txtemtt .102.  Hriflon.  tnfuo  ttxuofndi* 

^uodgrauius  fit,  fijgitium  aliquod  com-  tltoni  «/r4,quod  hxc  d  tctio,  cttra,  etiam 

mitterc  defignando,  quam  ncgligrndoi  priuatafit,  fi£  pro  prxpo(itione,yfor  ,(e'u; 

trgnm.torum  q<tt notMtur tn tfi  mora.ffetut.  gbfijut ,  tCgn\i  itcr  pona  tur ,  /.  cum dos,  trfi. 

mstrimom.  Podiff.  ktt mumero  )o7.ufon tu l.fim-  dtpocl.  douLLdtbttor. infi.  dtcomptnfit.  ci tra 

etmu4jn/r.deiudiciis,numero22.  ^ndr.  Tiru-  zbo\itioncmtLt.%./tquu.ffadSenotufienfufr 

qurtt.  depten.temptr4»d.c4u(f.44.numero 27.  tumTurpiffian.  citraappcllationctn,/./i ff. 

Et  hancopinioncmidemPadill.  commu-  ^«^&r.citracaniTzcognitiohem,/./^  fi 

ncm  eflc  dict,quamuis  non  dcfinc,  qui  prjtter.  fJctrMnftfl.cntzau&otiuicin.i.  4. 

diHenitant,  quos  vidcrc  licctapud  D^r  ;  ff.de  odmintftrot.rerum^dciHtiot.pertw.  cicra 

m.i2S.  auxiliurorcftitucionis//tfjf:^i*w^.i»w- 

*4     Scquuocur  in  cextu  hxc  vcrba, f  citru  >rjjri^^</*/.citraprouocationern,/. /. §. 

f.lfiAO.uftttontm.  HarcVcrbaglofla,&  earn  tffqu4fintentufine4pp^ff4t.rt/cind.cixtzyc- 

kcucus  B  artolus  numero  21.  Y>i\dw<,numere  hiam./>  %.qut  Iudttuff.de  dtturton.ii.  m  rini- 

jf.Angc\asmumerc6.  Cynus  numerop.Ko-  ris  ahisin  locis ,  qux  vidcrc  hcccapud  Brif. 

manus numero 7. Curtius S ctiiotnumerii}.  loniuro,4t verbor. figmtficit. tm dttltone ftttrk, 

Padill.»*«w/,*///.Delrio#*wrr./^/.FulgoC  vcfcilicccncmo  de  His  crimimbus  pacifci 

rtum. 4  I ulcjs Cht.jtnttnt.Ub.sSfin.qiittfiio.  auccrahfigere poltic, qiiin  talu* damnetur; 

St.nttm.1t.Cwizc.Ubro 6.obferu4t.tt. ttemnbr.  proptcr  calnmniam  (cilicer ,  Vcl  prxuart- 

sp.obfiruot.ptnutt.  Putp\xt.mumer.t4f. itaex-  ciiioacm> ifinMj.ffidSeuotufion/uitum  Tur- 

audiunt,  vt  exceptionem  a  (ecnndo  pro-  piffi4k.tdpfi.tnfi. od Ug.Cernei.de fiificvm , vt 

huntiaro  noftri  rcfcripci  complccti  vidc-  ifltdligimus  cxl.t.$.t.  &%.pr4u*rttorerem\ 

antur.Et  huiusquidcm  rei  rarionem  hanc  ff.od Stnutuftomfkitum  TurptffUn.  calumnia 

tradidertiht,quodfaliiaccuratio  zd  pccu-  fif  ptaTuaticatiofpccicrofallihabcat.  Vnde 

hiatiam  xftimat ionem  plerumque retera-  etiam  lex ,  LfthUtiter tinfie yde  totumnutor. 

iat.Lipft.infi.odttg.Cor nei.de futfik  Vctom  //^i/./^/5;i,</f4^///.illbsfaIlacitcraccufan- 

cuminpriuatis  dcliclis  criminalicfcriniu-  tcsappcllat,licct  nbn  lcge  Corhclia,  lcd, 

diciumdedu^tis  traniigerc  non iiccat,f/  fchatufconlultis,atiifqucpceniscocrcean- 

Jupu  eHirmutmerfum  efi^  abfurdura  iudicati  tUT|t|ujc  tamefl  antc  crnftitiitam  atlio- 
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ncm nontyroccduntyVtbtufnfiiudocct^l-  rcusilludiniudicioconfiteatur.  Solumes 

67  ciatm.  Ncc  eft,quod  no$tcorqueat  dcfi-  niminftrumcntum  exhaccauflaintcrpo- 

niciolcgis,  ipfcftgntficns yinfra,*dUg.Cornel.  ficum  plenam  probarionem  haberc  nou 

^f/.i//  vcquuiam  camaccipiunt,quia,a  rrf-  vidctur,  lecundum  ca,  quarmemorix  pro- 

tle  Donel/ua  bic  numcro  dcctmoquarto.  Hoto-  didit  Profpcr  Fannacius  d.q.c.  titnit. libr.u 

mannnm dtc7.qu*fl.2j.  Gonto  bbr  .prtmo  ,capitt  nm.  19.  vbi  ctiam  aliquot alias  declarationes 

trige/tmo.  Corn. bbro  /.  communiwm ,  captte  a-  pericquitur,quas  lcftor pcr otium  cxcute- 

mmaduerterunt ,  illa  Icx  ad  ciuilcm  perfc-  rc potcrit. 
cutionem  referenda  eft.  Deinde,  fiuce- 


andcm  de  re  pecuniaria  iatclligamus,fi- 
uc  ctiam  de  accufationc  criminali,  nihil 
prasiudiciinoftrx  intcrpretationi  adfcrrc 
potcrit ,  quod  ibidcra  altum  dc  tranfaftio- 
nc,  vtrum  illa  confeflionem  inducat ,  an 
non,  filentiumfit,&duntaxat  conftitua- 
tur,cum,quifemclfupcrinftrumcntofu- 
fpccto  tranfegit,  amplius  accutarc  non 

poirc. 

His  iu  enuclearis  reliquaadhuc  illa  di(- 
cejStatio cft , an cum  in  vlcirno lcgis  mcm- 
brofola  tranfa&ionis  fiacmencio.nonau- 
tcmpadi,inhis  publicis  crirainibus,qua; 
fanguinis  pcenam  non  ingcrunc,  pacifci 
*8  liccar.f  Et  Albcricusquidem«««rr»v/gr- 
fimoquorto  ,  po(t  nonnullos  al<OS,quOS  re- 

rcfcrc,  cxiftimac,  pa&ioncm  licitam 
cfic.  Scd  hanc  interprctationem  mco 
iudicio  rcdtc  refcllunt  Bartol.  Cyn.  Alex. 
Iafon.Cut  tius  Iunior,  quos  rcfcrt  6c  icqui- 
lur Pad\\\.btcnumero  10S.  DoneW.n.tp.  Del- 
rio  numero  iiy.  Cuiacius  bbro  6.  obfernatto.tt. 
quodobftctScnaiufconful.TurpilIianum, 
/./.  §  fiquu.ff.*dScn*tuJconfubnm THtptUtan. 
Ipleautem  Doncllus  proptcrca  dctr^nia- 
ftione  duntaxat  mcntioncm  ficricx.iti- 
mat,  quod  dc  1II0  maior  crac  dubitatio, 
cumhcicts  iranlaccionibus  ncrnini  intcr- 
didfcum  llU.t.  $•  namtraiiaripotcfi.ff.decalu- 
innut. 

Pro  abfolurlone  hulus  tractacusnon  in- 
69  trugifcra  ilia  quzftio  f  vidcrur,quibusin 
cafibUs  is,  qu«  cum  aducrfano  trantcgit, 


Lex,{ubpratextu  i^.C.dc 
tranfa£t. 

SVMMARIA 

1    TranfaRionem  ttuan  tnmtntu  pofte*  inftr 
mnrefcindu 

24.  IdtmobttntrtfiitframtntHmdelatumfit.  Anpra- 

textn  tgnorantia  qms  rtjfttttt  pojfit. 
4  £*nfia^Hatlludfu*derevtdeantur. 
j   'Dtferemt*  tnttr  fententutm  0-  trnnfaUtonem  at 

prafentt  tnfpt  tltone. 

6  T)e legato  vtlfidetcommtjfo trttnfigi  non poteft,mfi 

tnfpcllis  verbis  lefttunenii. 

7  TranJaStonem  non  pertmert  prtorem  atttt- 


I  %An  defnitio  prafentis  legis  locitm  habeat ,  fi  quu 
fatjtt  inftrmnentu  prolatu  nanJaUtonemexttr. 
ftrtt. 

f  Subt*t*printipab*Qione,qmbmremedtitdcctpto 

fuccurratur. 
10  DeclarataconftderatifiFulgofii. 

II  Andolmtranfaclienemtpjoturevitiet. 
12  iMtr*  noftrorum  'Ddtnpropoftt*  qmftione  alter- 

catto. 

/j  (fompr»b*t*fentmti*  Fulgofit.auodfieHtdentfitc*- 

iumnutjranfatlto  trrtta  conftttutiur. 
14.  Quamuu  m  cafu  noftr*  legu  alhofurtt  exerceripofi 
fit,  tamen  dla  nonpertmet  *d  refiindendamttaf- 
(Uonent. 

tf  Siluttonet  tnterpretum  >  qua  perperam  inprafenh 
quaftioue fepartntm,conmngtndas  ejft. 

Slcum  tranfa&ionc  lopitura  negoiium 
elfet,  poftea  inftrumeocum  reigcftr, 
quodquc  cum  opinione  tranfigentiura 
nonconucnircc,inucnmmcifcc,"j  uactari  1 
.nretfohjbeatur.  Et  Cyousquidcrn   non  immcriropoffet,an  intcrpoiiia  dcci- 

\urtumtrodccimotertto,^\dxx%  Caftrcnf.   fioex  haccaulfardc.nd.  q«car<>  Lt  ftatui- 

numtro7.  A]cxAi\d.numero  16.  Ofalch. dtctf.  tur.non  poifc.quod  &iplum  m  imatucntO 
ftdrmont.13S.num.14. tnfin.  Prolp.Farinac.  dclato,quodqucfccutum fit.non fimmc- 1 
bb  1  tttnl W?./.»»m./£.conftituunt,quod  moptobatutj.atintonexdt.fdciurcturand*. 
m  his cafibns ,  in  quibus tranfadio  pcrmif.  kem in  re iudicata, Ifubficctc.ff.  doctndtca- 
U cit  ca  nullam  contcffioncm inducat. in  **.Sed  an  prstexttt  ignorantia:  quis  rcfti- 
aliisautcm  diuctfum  obtinerc,/./»#/ir>  tui  pcflit  ,t  nouimmenroambigitur  ?  Etj 
cim,qutd  iMortm.  I.lmprrator.ff.detnrtJfjciJ.  iunc,qui  putcnt ,quod  tamen  tcn.ercnon 
ll.i.,  •'f/eJju  cuttiot . nffam./.ntc damnx-  cxiftimoam^icctcndum,  cumhacJ.folus 
tes.udi.tod.  Scd  tamcn  an.inauucctcndum  doluscxc:putur,puta,hquisinitiumctuai 
clt  hoctumdemumpfocedcrc,ficonftct  iubtr^xeru. 

dc  tranhctoue  inurpolua,  tortc  quod      Occuirunt  tamcn  nonnull*  tat.oncs, 

qux 
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quatcontrariam  fentcnciam  ailcrcre  vtdc-  quatn  ca.qux  iure deferun tur. etrg.lfin.tnfi. 
^  antur.  f  PoiTccnim  aliqucm  rcftitui  cx  depatt.conucn.tntcrvir.t$vxor.glojf.l.i.i»jr  fi 
caulfa  ign©rantiar,colligimus  ex/.  Panno-  aduerfivendit.  Dcinde,quodilia,quar  fupra 
nitts.ff.deacqutrend.  veiomtstend.  bered.  item  ex  Bartolo  &  aliis  relata  funt ,  non  poflint 
l.fimpcr'ts.%fedfiufit.  Quppcrtinctfccun-  adlimphccm ignorantiae cautTamaccoin- 
dotradutoDoctorumnoftrorum  ,*»/./.§.  modan,  Ponoilludomittcndumnoncft, 
final. ttcm  Ug.fidttfiptr prjttorem .  §.finsi.ffex  occurrerecafum.in  quo  fpeciali  iurc  rece- 
quthut cauffis mator.  in  tntegrum  refitt.  tnter   ptumlit.  vctranfacttofien  ncqueat.f  nifi  4 

cauifas  refticuendi  ctiam  ignorantiam  rc  vifis  vcrb>i  tt ftamcntt,vd  codicillorum , /. 

fern  tradunt  Bmol. m i.^emti/us. f.dc mi-  dchis.jf.d-.  tranfitcl.  Vn de  ti  non mfpcccis, 

nor.nitmcros-glojf.tnieg.fiptrtcm.%.t.ffJcrutt.  ncquc cognttis  vcrbis  tcftamenti  quis 

qucmAd.amitt.Altxtnd.eor1f.t69.  numcrodeci.  cranlegeric,htiiufmod!  tranfactio  non  pre- 

mo.Sfsrtu  Odiftsin  tratlat.  de refitiut. inintc-  \udicat>arg.d.i.dehis.iteml.lmperatores.$.i.l. 

grum.part.i.tutfi.S.urtic.o.nu.+s.  vbi mulcos  nonefi.jf.eod.ttt.de qua rc  intta  copiolius*» 

reccofcc.  i.2p.koctit. 

Tcrtiovrgct  confidcratiolegis  quicum  Exfccundopronunciaconoftrarlcgisc. 

tutoribus.  mprmctp.fi.  dc  tranfad.ttem  Imater  dotctnur,tran(ac}ioncm  nulla  interpolira 

decedens. ff.  de  moffic.  teftament.yaz innuunt  acceptilationc,  non  perirnercprioiema- 

peneinomntditpo(itionc,ignorantixha-  &ionem,fcdcxccpnonisiusduntaxat  de- 

bcttrationem;maxime(iquisinlocuraal-  ferre  j-Vndcii  dolus  malusaducrlatiiar 

ccrius facccft\\\cU. 42. ff.dcrcgul.iuris.  guatur,tn  fubcrahcndisinftrumcntisrcplt  7 

Acccdit  quarto  auctoritas  Doctorum,  cationedolt,rahseXccptioclidcndacrir,vt 

qui  \:it.manr,quod q sa ratione fiicus fub  bacnoftra icgc.  Qund (i veroacceptilatio 

fpcciein(trumcnti,poftcarcperti,rcftitui  interuent(lct,hoccafurephcationisbcne- 

aducrfus  fcntentiam  potHt  ex  doctrina  ficiunon  habcrct^pcrpctuumcflcvidc- 

Birioh  iui.t.tnfi.  defiat.ttduerff.fc.ltb.ioMU.  tutJ.Lcct. tnfi.de  exccptSzd  actioncm  dc  do» 

3. Caftrcnf.ini.  impcraiorts.  jf.de  rt  tttdtc  pofl  loexercerccogerccur,:dquncrabienium, 

frinap.K^tUxtn.numcro6. Sfirt. odcLtntrtcl.  ifin.infi.de  doi.mai.Scd qitioni!» cft, fan  hqc  ■ 

dtrtfiitut.iniatcgrum.pgrt.2.qu*fi.7S'*rtict.  obcincani.iiquistaltainftrumcntiSjplatis 

iwa.-f.rdquceciampfoccdaccodcmBac-  fauorab  lc  dccifionc  abaducrfariocxcor- 

toloauccore, dtcl.l.  1.  tn  cauifa  pnuacorum,  fcrit?  Ec  vidcncur  non  habcrc,///»  hocti.ex 

fiprobarenc.fcnenhabuifTcfaculcaccmil-  quaincelhgimus.huicbenctScium  rcftitu- 

la  infttumcnca  produccndi,  imo  ,  quod  tion.s)ninicgruJppofiruciTc,ficontungac' 

rnagiscft,  Alcxand. htcnum.6.  poftBarcol.  cum \i 'dium.fi '.dcrcrud ittt gitbtdj»  verb.pr*- 

Cynum  Speculacorcm.&multosaltosa fe  cipimue.Bart.n.j.crftci.Alctat.nu.S.'\c\i$vxQ* 

relacos^tllosetiamcxeacauirarcftiiuipof-  ccdit,quamtm  aducriaiius  dcfallitaccin* 

fc  commemorct  ,(i  probabthsignorantia  ftrumcnti  nihtl  compcrtum  habucrit,d« 

jnteruenertticadem  rationccciam  cranla-  qua  rc  luo  loco  j.ptnuU.hoc ttt. 
ctio  rc^ciodt  pollic  lumto  argumcnto  a  co-      Quo  caluiraqjactio  dc  dolo  exerceride» 

pararione  v  aia  fyucJ.nonmtnprem.tnJr.boc  bcac,tupraincclicximus.  Scdadiiucnego- 

tttul.  Contrartum  tamcn  apcttc  pronun  tiumfice1tit,^.dcauft^lit  o^vcihsactiopo» 

trat  Alciatus  hicnnm.  6.  idcmquc  vidcntur  tius  no  reftituatur,  vcl  dirccic  no  cxcrcca- 

fcmitctcl.nmyVt  Bsrtoi.num.i.Baidusnu.**  cur,tanquacranfactiOjppcer  dolu  malum 

\_singel.nttm.i,Alex.num.t.Romanttsnu.  2.U-  ipfoiutcnullafit,  vcl  quodnon  confugia- 

fion.num.  *.dum  tia>plicitcr  neganchunc  musaxi  a&ionem  turti.aut  falii,qiiejingu- 

c  atidtcndum.  Faterffenimconucnit,ma-  lacxcuticndavidcotur. 
jotcm  in  fcnccnna  ractoncm  id  facicndi      Pinnar  quaftionis  ratio  illa  eiTc  f  vide-  j 

vidcri  ,cnm  feacentialocum  hibCatcciam  tut,qHod,vtJuprttJ.Mtftpne.hoctitui.d\llctm- 

minuuoJ.i»ttrfttpte!tntem.Sj.% s.ff.dcvcrb.  mus,actio^emel  cxftinda  rclulcirari non 

ibltgt.&c  trjnladtocon(cnluvtrtulquepar-  folca:j2S^utus.§.i.fi.dtiegat  2.  Erquamuis 

tisinittciiacurj '.tuontnib.rtb.jf.dtublt.tjr *&.  Firlgofius htcnumcrof.  bancrationem  im- 

Vndc  rn  uor  racovtdcbacunn  prioncafu  pugnare  vidcacur,  <juod,  vcipfeauctor 

faccuttct\dui.fi/ii'ctu/pr.§.rfl.4uifijtitd.t6g.  ctt,  actto  dc  dolo,  l.fifikufior.ff.  dt 

Ai. c.iti,q'iovhil.i,qua-  proptta  homints  doU*.Ug.Stjthum.§.umctfi ff.de foiutrontbnt. 

prouifioncparuluJic,duiiciliuscoilaritucv  oum  ac^ionc  cx  ft:pulacu  toncutrat» 

Oo  4 
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^4°        Commentaril  Petri  Gilkenii  ad  Libwl  I.Cod. 

httor*. %  fimtl.ff.de vfurit.  Lnirt.fjJi  verbor.  tranfaaioncintcrueriiar, vt hic dolus con- 

t>bUg*t.    P.arrerra.quod  idcm  cucniatin  tra&um  rion  conftituat  irritum ullicvcro 

actione,  quo  i  meius  caufla  ,  quar  &  i pta  aliud  probemus  in  dolo  a&orir.  diO.  L  tm 

cum  vnli  a^ione  coniungatur»  / fimulier.  fitmtoA.§.t.frbdtMfir*ltgc.  Hanc  tradttio- 

S.finrl.  ff. quod mttut cttkjf fadum  r/7,  tamcn  ncm  Alexander  St  Iafonquinque  declara- 

contrariafententia,quamdcfenduntglof  tionibusexornanr,quasle&or  perfecxcu- 

hecUcoX>onL\\asn*mtr»fexto,Alciit.n*m.  tcrcpoterit.  Cetcium  Doncllus hitnttm. 

♦  <vigeftmoctui*io,  verioreflc  vidctur^quoda-        antcillum  CynusjMMiww/.exiftimanr, 

£tiodcdolodccerninonlo!cat,niii  Vbia-  neutro  cafu  cohtra&um  vitiari,  &  ad  lc- 

hircmcdiidcfici»mJ.t.&/equent.ffdedoL  gem.  tnfitmm*.  %.prim*tin  verbie,  f*od 

mJ  Nccmouenta^gumentajquarrirofa-  trtutfttfto  imperfefl* fit ,  refpohdent,quod 

cicnda  fententia  fua  Raphael  Fulgof.  in  h*Gvcrbaexaudiredebeamus,ficf&&um 

40  medium  adduxir.  f  Diftinaiohis  enim  rei  fpeftemus.  Efteriim  impcrfe&a,  cum 

fcedcrc  facile  componi  ncgorium  poteriti  competat  condiftio.  Quam  fcntentiam 

alio crii m cafuacho de dolo,alio  vcro a&io  cum oppugnct  B  artolus.quod hanc  intcr 

tx  ttipulatu  accothrhodari  folcr.  Sienim  prccationcm  illa  abfurditas  confecutura 

^uis  homincm  occiderit,  poftquam  in  fit,  vtrepctitio  inhibeatur  contra  textuin 

jriorafuir.eum  a&ioinde  perpctuata  cft,  iam  comroemoratum,curahatccxcepno 

tnfcrito  ex  ftipulatU  a£ori  lubuenitur.  fit  odiofa,& proptcrea  foluttone  fac*a  co- 

Qu  >dfi  vero  antemotam  quishomincm  didioni  I  o< usnonut./. ^uuxctvttonem.  40. 

i»  crfcccru ,  a&io  de  dolo  dcccrni  folet  ff.de  condtihtndtbit.  ipfi  mde  lc  txpcd:unt 

Neque  mouere  nos  dcbcnt  illa.quar  inC-  ncgando,hancexceptionemodiofam  vo- 

hartatione  l.c*m mou.hoc  iitul.  complcxi  cau poflcicun» naturalisaequitasrcpetcnti 

fumus,cumibidemvnapars  tranfa&iohis  furr  agetur.  AJdit  Doncll.  in  propolito, 

fidcrapra:lUtiflcr,alteraidfaccrefuperlc-  reum  non  tcpctcrc  datum  vt  indcbrurn 

derct, quo  calutarocnlonga  diftin&ibrie  folutum,fcd  tanquam  datum  obcautlam 

controuctfiz  componendac  fucrunt,  bic  tranla&ionis,  ttanfacrionenonfccUra.  Et- 

autein  vterque  proponitur  tranfadioni  fedttcnim,air,fecuranoneft,qua?pcrcx- 

latisfeciflc,quamuisVnusdolumadhibue-  ccptibhcm  rofirmetur; 
rit.  NohputotamcnFulgoGiopihioncm      InhacDptriionumconfl  ftarioncfFul-  ij 

planeabfurdam,autab£qulratealicham,  gofii  interpretatiohcm  prafercndam  fta- 

vt  de  ea  re  latius  in  lcg.  pennltim*  h*im  ti.  iuo  ,  quippe  quam  commcndet  dccifiW. 

\*lt.  (.infumr»a.§.i.ff.detendtf}.tndtbit.  qua:  indi- 

11     Secunda  quxftio,  \  an  dolus  ttahfa-  ftmctcconctpia  tcuocari  ad  pctlonamv- 

ftionem  tpfo  iurevitict.ancxceptioncGt  nius  nondcbet,  maximc  cum  Vttobiqud 

opus,pluspulucrishabct,quam  vtquisfa-  cadcmrauointcruchiai.    Ccrtum  cnim 

cile  cxhaurirc  pofpt  ?  Exfiftit  auccm  &  eft ,  in  re  euidenti  non  cflc  locum  tranfa* 

'  riafcitur  expertinaci  noftrorum intcrpte.  dtioni;  Id  criim  cuincit,  l  fi  eiufii  cognit*. 

li  tumaltcrcatione.  f  Suntthim,  quido-  j*.hoetit*L  dcindcipfatranladioms  defi- 

lumintranfac>ionc  commiflum  iplo  iure  nitio,  U. ff.de trtnfitcl.  Nccrepugnatdci 

illam  vitiare  deprzdiccnt , modo  euidens  finitio  nottra:  legis ,  illa  enim  Vr gcnctalit 

fit,finevlladiftin6tioneac)oris^velrci,f»/-  interpretationem  rcopit  a  dtcl.lcg.t,  ,<>rn- 

^of.htc numero  <}.& /.Romanttt num.ty.  Sunt»  m*.l.in totum.70  ffl dertgul. i*rit. Bartolus  & 

qui  illud  admittunt,  fi  pcrfonam  adtoris  multi,qui  eum  fequuntur,putat,refpon- 

ipcdcmus,nunvcrorei,vriolicctcxpar-  fum  hoftrx  lcgis  etiam  aliam  dcclara- 

tc  ipfius  adoris  doluS«admiflus  contra-  tionCm  rccipcrc 4 /. r Zrg*»/cr  fj.de dolo.sib 

dumnullumrcddat,nonrci,/-/xry«MMM^r*  rrarifaclio  adiiciatur  contraclribus  bonas 

§  ffr quidem.ff. de c0ndtd.indebit.tt4g/0fiihic  fidci,doluf  interucoiens  eundcm  Viti«r, 

<n     b.exircere .  Bildu* numero 7. gbjjAtndttl.  vcl  plane  ifhpediai.  Sane  harc  traditio 

§.i.tjrtbtdem SaJdw tttque Cafirtnf.utm Cofttl.  pcttdci  a  celcbri  quaf ftionc ,  an  tranfadio 

Porro  Bortolw  n*mcro  4.  ^iextnd.numeroS.  boriar  fidci  iudlciisadhibiia  corurh  narura 

Ksingrlw  numtro  i.  &  2.  Sslyceius  numtro  Ji  ccnfeatur,  de  qua  rc  A ndr.  GxA.itb.2.obfer. 

Corn.  numero  2.  lajcnnumtrog.  ejr  10.  vbi  dc  ^n.i.fSrficf. 

cornmunidiftinguuntthterdolum,quiia      Non  ncgatnus,quod  ad  rertiam  quas» 

ltugando  t»mmitututi  6c  ilJum,  <|ui  iri  ftiouefnactinct,  coJidlroncm,  item  actio- 
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nemfurriexerceripofle,  vrtabular,  qux  pcrti  poflit  rcuocan,  modo  eodem  folo 
furro  interuerfx  funr,  rcftiruantur,  itemq*    quis  vti  *c\\x,i.*dmonendi.  ff.de  tHrctmr.  aliud 

illa  locum  habcant,  quc,  dcciduntur.  /./  obtincatiniranfaaione,/.^/**/»»*.  Acce- 

qntsttbuUrffJefurt.Scdumcrffhxcfutii  dit,quod  tranlaaio  noaemterpofirarara 

actio  non pcrtinct ad  rcfcindedam  crania-  fir,v/£re,(cnrentia  non  \Kcm.%.fidebunt.No- 

ctionem ,  veladconlequcdum  illud,quod  ueli.dt tudic.cconfutuuJeoffi.dcUg.Qy^mms 

intcrcft.Quxprincipalislcgisnoftrarqu^-  cnim  non  paruum  inter  noftros  Do.ccrta- 

ftiocft.  Pofle  cnim  hoc  modo  has  actiones  mcn  fit,an  fentenria  no£h,  ^plata  teneat,an 

cox\c\icxeTc,*w*Tctexl.cum<iuii.ff.dedolo.  minus-.ctemm  Md.hicn.2.  videturconfti-  \ 

&l  urgentartu*.  §  cum  tutem.ff.de  edend.  &  *  -  tuere,  q,  lcet  lcntcntia  i  n  noctcm  dtftetri 

ituUgib.tnprucedenttqnefiionepropifitm.Qm  n»n  dcbuerit^quod  tnpronuntiata  valear, 

in  rc  cpniungofolutioncs,qu£pcrperarn  idcroqj  ctiamdefcnditA»beri.».7.addcns, 

anoftrisf  interprcribus  feparanrur.quod  hanccommuncmclfeopituonc',  ficretpo- 

(bJicet  hxc  actio  ad  diueila  coropetat,vc  dcntad.§ ./^««^eufrilicexaudiendum 

dictum  cft,&  vtdefendit  Sclycec.  numer.4.  efledeom:cioiudicuro,vtfcil.ad  id  tempus 

Albcricw*«/r./.  Cynushienum.j.  Caftr.».  fcdcre  cogatur ,  non  tn  prohibcri  cxccdc- 
/.  AIciatusf»«w/r«j/.  item  ,quod  dolusdi-  •  re  tcmpu»  pfinitum  ,lcd  illud  voluntati  il- 

uerfisteroporibus  intcruenerit ,Pnmum,  lof um comrniflumcflc.  Porro Caftr.»*./» 

cum  inftrumentum  fubtraherctur,/.$n«/#-  Lud.  Kom.n.j.  diftinguunt  intcr  iudicem 

huins  ff.de furt.Scc\indo,c\im  ad  obfcuran-  delcgarum ,  &  ordmarium,  vt  ludcx  ordi- 

dam  rei  veritarem  illud  fupprimeretur.  nariusnonpoilit.cumcertulocum&tcm- 

turioi.hie n.i.tini  n.tt.^Angti n.i  .Fulgof.n. r .  pusiodicandi  habcat, i. pen.fi.de  tuft.&iur* 

*jsilex.tnd.n.7.tyeHctfc.K^retm.n.i.Ufonn.7.  Aliud  autcm  ptobadumcflcinludiccdc- 

quamuis  Roman.  *•./*.  illudfpecialcefte  lcgato,qui  poflk  quouis  locofentenuara 

purct odio furis.  Quod autcm  lcx Corncl.  profcrrc,  modo honcftus  fit,/ uuidnmiH, 

dcfalfis.locuj!  nohabear,cauflaeft,quod  *b*t  inctpttfieumdUs.^.erbtter.dereceptumbi. 

fimplexfurtum  criminefalfi aliqucm nort  umengl./»  vcrb.fecunde  horu.  Odofi.hicnn. 

ohft ringar,  /.  j.  %.fiquit doio.ff.  deubui.  exhi  J.Bort.n.t.  Aug.m.j.  Sa/yc.n.j.  LsfUx. n.j.Aret, 

hend.tu  Cern.hic  nu.z.UtjtJt  *.  <^4kut.n.j7.  m.e.Corn.n.j.lof.m.i.  •^iitb.m  c.confulutt.  extr. 

Uf.nn.7.  deeffdeUg.lo.oihlmoltbin.te.  FeLm.it.  dccla- 

LeX,non  minorcm^o.  «nt  fcnccncainrcmpcftiuc .pjatam  nul- 

'  '  iiusefleroomcti,quara  opinioncm  com- 

S  v  m  m  a  k  1  a.  muncmcflcconftituunthicIaf.i».^.&Dco. 

'l    ^ornpuratiotranfacltonu^fententtt.  d.<.tonfuiuti.n.l2. 

m   JHuiudtfertnttamterfemmimm&trun  Pro  cuidcntiori  huius  Irgis  explicatione 

mmordtuereUtu.  cUiiingJendupHtamusinteraerus+neccf-  4 

9  ^fenttnttumQnproUuveleet  farios,*  voluntarios,vtin  vorutariisnorc- 

#    eDtpnHtotnttrmautntct^tnos,&vobpiurtott  l      .       -  j  n.   c  r  ■  -  1 

•itvolunt^tt^noajnftttutpojpnt.  tcrat,  vttu  d.c,an  noclu  fufcip,acur,modo 

/    hucltbuttMtbcitftbmmdecorumvtderi^temeo-  conlcnlus  contrahenttu  vtnno^  fuffragc- 

rcnottuexpedtuntur.  XtltJ.ficHt.infi.de  ebUg.&tU  (jr  hoc  noftrt  Uge. 

S    ExceptionetikttLmkdpropoJtttcmregutmu.  vcl  dc  voluiatc cius , qui  diiponerc  poruic, 

7   Antuntmperttumconfenfmfujjiciut.  rcctc  apparcar.  Vndcettcifamentunoctu 

/   Prututorum  conMcntKne-tmpuelicnmmuturinoH  fcctu  valet,/.<//^§/^ 

t™'"'  Bart.Aret.bc.uiteg  Dectnd.c.eonfittHit.num.j. 

1  T^XhacfcgcdifcimQS.+eaftdemfereef-  Qnod  tn  mtclligtmus,  fi  lumtnaiilataita 

%  **lc  vim  tranfactionis  &  feritenri*.+  Dif-  tcncbras  cxcuflcnnt.vt  facilc  quis  agnofci 

ferunt  tamen  in  co,  quod  f^ntcntia  adocr-  potfet  /./.§/.  -verftru  lKmtno.ff.de  vent.inff. 

lasfententiam ,  quz  auctoritate  rei  iudica-  ttit/lret.hicn.2.Corm.H.j.Re.n.s.Quod  +  fi  vc-  ^ 

csvmatrxr  ,nori  valeat,  /.  t.C  fnundo  pr»kdc.  xo  qat  ut  de  act  u  ncccifano.veluti  mdicia- 

9bneftnectff.r,rin(atxio \3\c^xJ.fidtnerfs.hox  % hicaliudypbandu clfc ftatuimus,^.iVw//.  ' 

**»/.icntcntiff  effcdus  iuri  ciuili  acccpro  deiudictb.%.fdeb-unt.  Namcu  rempusdcfi- 

fcrri  dcbcXyi.Iutunms.ff.de condtcl.  indeh.  nrtu  fit.conlequerisquoq}  vidctur.vrq» cx» 

tranfaclioiurinaturali,/./.§;/ft»</  ff.depeB.  tratcpasfiat,nulliusfitn,omcnri,  t.fitreo. 

fentcntiapariat  »clioncm,i.infr»ffderetH.  portet.  §.  cenfettuens. ff.de excuftt.t.  eum.ij.i. 

dic.xxoxi  r r a n i a ;t  1  o  /. cttm proponas ,fu pr.co. tit.  mugiftretnt.ff defettfdet. omn.tudic.cep.tonfn- 

Scntcntiaprxtcxiu  inftr  umentipoftcarc-  4uit.extr.deoffc.dtUg.Li4  quidergt>.ff'.quaHde 
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sPpeU fit>  cum deGgnatio  temporis  cerum  confenfus  litigancium ,  cum  priuatorum 

lormamtfontincrcvideatur.aquarcccde-  conuentionc.ius  j-  publicum  mucarine  t 

rcnondcbeamus.F<r/./»e.f*OT^/^4.vrr/rfl-  qucat./.tuspubttcum.jf.depacl.Lnecexpr/ito. 

iltuumjignum.extr.dcrefcrtpt.    ,  nof.de  reg.tur.  Acccdit,quod  fatis  inhu- 

Sciendum  taraen  clt,  illudperpcruura  roanum  videatur,indetaciturac6icnfura 

*  n6clTe>Quidenim  firestcmpoccperitura  mctiri,quodquisludiceita  proccdcntera 

fuerit,aut  iuriididrio  Iudicis  exlptratura.  nonreprehendat,  cum  multac  caulTarclfc 

Cum  cnirahiscafibus  quis  dicbus  fenatis  poflrncquapbancracultatemludicidcfer- 

ius  rcddcrc  pofl5r,/./.2.^£//rw.nullum  rc  poruerint,  vt  illar,quas  fiipra  comrae- 


inconucniens  videtur.fi  nocturnoccmpo-  morauimus,iteroaudoritasfuc 

repartesaIudiccaccommodcntur,o//f0»-  fimilia. 
Jlituunthocto;oB*rtot.num.3.  Batd.num.2.A-  LcX  Climcail 

ux.num.4.S*ljc.*um.3.l*(onnum.3.Cor*.n.3.  „    3  *  4 

^^^^^^^^f^  t  StmulatafJr^uin\lm^ofi^ 
ttxtm.Tclw.tbtdemn.it.  Imol.num.  10.  vbita-  ,„    T     J  Jl J 


menoftendic.illumcextumparumadpro-  2  Hotictt* q**d*m ca*f* j 

poficum  fac  e  rc ,  Dtc.n.12.  txtr.de  offic.iud.Ae~  3  /nommd/JpofiMneconfenfHm  rttjmri. 

i^.idcmprobantDoCtoreS,X;/o//fX.»*.^.  4  Infirumento  hatlenmjiart,  quattnus  cpntrarium 

I*f.num.3.Fcl.md.c.confutuit.m.iS.vbit*mcn  mnprobetur 

nonnihudubii*t,Batd.int.c0nfiit.digefior.§.  f  Trjltxfimui*nMra,,o. 

..     ..         rr  j          i       j  *  Oblitatiomt  iubfiantia  nondeficitnttfiipultuova- 

fcdcumAlctMt.htcn.13  filudcxmulntudine  Jj  '  J            J  Jr 

Cauflarum  prohibitUS  ahcuius  cauflirpro-  7  Permriumta^uafalfafunt^onfirmartnonpottfi. 


nuntiationcm  in  noctem  rciicerecoacrus  t  Abfibmumm  ptitndajutfftaturammtomcaujfa 
fuiflct.    Hincanimaducrcimus,  pro  cri-  fimulata. 

bunahSpirenficircalolcmnesfcftorudies  'Qtnerahcerdcfinicurocft/./.^/^///*. 

fzpeaudienciarocauiTarum,inrcriocucio-  ^qucmadmodum  etiam  rubrica  indi- 

nes,&fcnccnuasciufdein  tribunalis.ctiam  cac,plus  fvalcrc  quodagitur.quam  quod  1 

in  multam  no&em  profcrri ,  quod  intcr-  fimulare  concipitur.  Vndc  non  dcbct  ahe- 

diu  omnta  cxplicari  nequeant.Idcm  quo-  num  a  rationc  ccnfcri ,  il  idcm quoquc  m 

quenoftri,Dd.  derendereconanturco  ca-  tranfactione  vfuvcniat,vt,  fiperfimuJario- 

iu,quo  partes  exprcffim,'Cyn.iteM»/f».  Fel,  ncm  adlcriptum  (xt^uempretiiloco  obtinere, 

ind.c.confuiuit.n.ti.vcl  tacitcconfcnfiiTcnr,  qu*  conjecutmefi  cx  coujf*  tranftclionu ,  harc 

vcluti  fi  prxfentes  facrum  ludicis  filentio  vcrba  nihil  mutent  de  iubftantia  difpofi- 

•  iuQComprobzffcntjtaFuJgof.hicnj.Roms.  tionis  intcrpofirar.  Nonnunquamfenim  2. 

7  tt.s.^ltx.»4'S4lyc.tt.3.Iofnum.}.-f  Scd  lanc  accidcrc  folct ,  vtad  lcnicndam  inuidiam, 

harc fcntctia mihi fatis  pcriculofa  vidctur.  qux intcr  fratrcs  & propinquos  naici  pok 

Namcumhic  non  confiderctur  folavtili-  lct.contrahcntcs  oneroium  titulumpra:- 

tas htigantium,quibus  tempus quiclccndi  texant.  Qtntc  cuin  in  omni  difpoficionc 

imparciri  debeamus.fed  agacur  ctiam  de  afh-ctio  atqjconfcnfus  contrahcnciuf  fpc-  t 

«uctorirate  iudicii,quSIudex  cVcordiha-  ii*t\dcbc*t.l.inommbitsnegoiiii.Linomnth. 

bcrc  &  tucri  dcbeat.  t.obfcruanduin.f.dcoffi.  reb;$s,&s7fdtohligat.&*ttton.  L3.ff.c0.tit. 

rpr*fid.^L  dcindcccxtwxn  tcmpus  ipli  prarfi-  n>crirointueridcbemus,quidcontrahcn- 

nitum  fit.quo huiufmodi altcrcationes  di-  teitgctintJJimftr.24.jfdtreg.iur.  His ita 

ximi  dcbc*nt,  d.*uthnt.Jedebunt.ivoHe//.dc_s  conttitutisdilucnda  videncurquard  im ar- 

iudtcib.non  videturfcrcndusciTc.fiintcm-  guroenta,qua;  pnma  facicnonmcdiocro- 

pcftiue&cumdiminurioncfuxauciorira-  negoriumcxhibcnt.EtcnimJcx 

tis,ccfirjntecauiTanecc(TKatis,/.^*/»r<>/p/«'.  &v,i^.dr/>n^*haudobfcure  infinuac  ver- 

ff.dcng.iur.  ahquidactcncare  vclir./.  tum.ff.  bis  lnftrumenci  innitcndum  cfle.  S:  cun- 

deiurifd.omn. iud.  quemadmodum  ipfi  pcr-  do^Lficxprtti* ,injr./icert.p(tat.  huiufmodi 

miflum  noeft,  vt cxtra locum  dcfignatum  contractum  valerc oftcndir.  Tcrtio , non 

iusdicctcyoRxJpenuu.ff.dtiufi.tjrtur.l.cu  dcfuntauclorcs,quihuiulroodi  contractu 

fententiim.infr.dejeuten.ti-  mterloc  iudic.  Ne-  iuramento  confir mari  contendat ,  %>t  Abb. 

gari  autem  non  poteft  de  loco  ad  tem pus,  incap.  cum contmgat ,extr.  dtturtiur.  nnm.  20. 

&contrarccteargumentumdoci./.f/»«OT.  Cerramen"j~pnroo  loco  contractum  faci-  ^ 

circajtn.Jf.dcrcb.cred.fictrt.ptt.  Necmouet  lcdirimciur.fimcmincrioujs.hactcnuiin- 

ftruinca-. 


Digitized  byCoogl 


Tit.de  tranfa&.l.fi  maior. 

ftrumcntofrari,  quod  courratium  probc- 
tur.Cum  i  taquc  cx  conucntidne  partium, 
vtUumte.hoctitui.vcl  aiiis  mduhitatis  pro- 
bationibus  conftet.hajc  pex  fimulacionem 
«dfcripra elTcnon  cft,quod dc inftrumeri- 
to laborcraus.^./.^w^/w^.  Non e(t,quod 
dcindcmagnopcrc  confliifcemur  cum  l.fi 
^cxprctio.  Conucnicnti  ema  diftm&ionc 
J  facilc  difcuriecur.  j-  Nam  cum  trtplexGc 
fimulatio  ;  Pri  mo,  cum  pcr  iocum ,  vel  aiia 
racrone  cnuiitiani  us  i  lla,quij  neutram  par- 
tcm  obMgzm,  l.j. jf.dt  oblig. tjr*&.  qui  qui- 
4cm  imaginarius  oontractusaucconuccicj 
m^*K\{jLti^oiCi(.iimogin*ri*.ffdereg.iur.Sc- 
cundo ,  cu  in  fpccie  aliud  agimus  ,&aliam 
du(T'ampra;tcdimus,fiueilIudtquodptin- 
cipalitcr  craet  c  rui  ,il I  ;c  1  c  um  fic,  vcin  cocra- 
£tu  lccnoraticio-,  fiue  licicu ,  vt  in  cafua  nc- 
bispropofico.  Tcrtio  cafu  cumverecon- 
trahimusjfedldcovniuscauu^iuftjealiam 
prxccximusi  tunc  cnim  fialiquid  vitii  ficin 
tramlatione  c6tractus,nihilominus  fufti- 
«  ncnduseft,quodfobligationis  tubftantia 
nnn  dctcccuv.dJ.fiexpretio.  SctUpuIus ccr- 
tio  loco  inic&us  pcr  difttn&ionera  cximi 


'443 

pofihontl f»  frtU.tr eddantmr. 
7    Sns  ,  ant  crtdttortt  hmbebat ,  emni.t  bon*fii*in  ali- 

quemcantmlertuiddokfactrtintelltgttur. 
9  S*  credttor  mfmti  mumfictntiM fuos prvptrrqutl pro~ 
ftcutmfittfr«mpr*fumttur.  • 

9  Tdemfiwpejfejpo. 

10  Donatio  rytra 
duindmcit. 

it  Si  quu gruut facinoreperpetruto  donet,fi*m'*Uotjm 
ptafmmttmr. 

ti  Si  conduionkhte^tie fifco  mentio  {kftitfa  tdem  q 

.7  x  ■■  probStdmm  etu. 
tj  Stttmmtates nov  aai?i rtt<e fiamdemxottrtmunt. 
/4.  Scrmpmttja  cumtei*  rem fmjpetlmm rtddete folet. 
V  Idemjimodicofremravenditmfit. 
16  tsffelUta  vtrpermm  obfcmritMe  tdem  qttoqmtffi* 
cere folet. 

QVamuis  doluS  tranfa&fonjs  cffctfum 
impcdiar,  l.*Hi*hc.  /.fShptdtextu.  l.fi 
Cdujja  ccgmtalficx f\lfis.hottod.tif. caroeO  ad 
argucndum  dolum  j*  dubiz  prdhationcs  * 
non  CuSichttiJ.interpo/itM  hoctit.  Scd fl»r  p- 
f picuis  indiciis  opus  c&.l.dolun*%infr.  dcd.l. 
w*/.Quadccaullare<le  confticuunt  Imp. 
contcltatione dc doio,  in  f  pfa j*  craniactio  t 
ne,vclahtctranfa&ioneTdrtafl'eintcrpofi- 
taad  refcindcndS  tr&a&ion6nonfuiflice- 


poccrir.NamfiiuraucrracvcraciTcqu^    re.fima.orannis^cranfegcrit.Qiix  vcrba 

ifimr  tipriiiriuM     illu  icnlum  nonadmittut,  vcthinorex  tola 


fimulationcm  concepta  funt,petiunuca, 
7  quar  falfa  func,confirmaref  non  poccric, 
dr?.Linbe11o.%.fdcld.ff.dccdpti>4.&pofllim.re~ 

wf.UfomM.*.mtM  ftitutiohcihintegru,ficxq«ibu 
crcdgiof.inUmtione. infrfim v*Un  r uodugi.  cusapparcat.iiludccCptQciTc v 
tur  sdu*m  quodfimuUt.  concip.  &  ibticm  Cym 
isJ4.tttj*e*Iti,tiifonh:cK  j.Plus  itaquedubi- 
uboms  habet ,  quid  obcineat ,  fiquis  iura- 
incnto  confitmauerit,  fc  concra  hunca* 
clum  fimulacum  nulld  modo  vencururh 
cJTc  Et  cjuamuis  Alciar./fcr  »x.«.arbitrctur, 
ctiam  hanc  conccpcioncra  nullura  ioris 
vinculutti  contrahcrei  taraen  cgo  fecnrio- 


contcftacionedolitetradarcpcfiTutranfa- 
clionc,ffed  vtilhraciliusfuccurracur  prc- 1 

fdaraindi- 
veldoload- 

uczfMHj.doium.tnfrJedontti.vd  ina  snc  ^n- 
fulta  Fatil  1  ta  te./.ir.  imft.  fituUe  Vfpartt.  /./,  tfrl. 
*fr prdtor.Jf.de  mimit.iH  integr.rtfi.  aliasenini 
t  aclle  audichdus  hon  cbj.non  omnia.JfdcJ 
minot.inintegr.reJlit.  Cura  itac^ ,  vt di&urri 
eft,pcrfpicua  &  ihdubicaca  indicia  doli  rc- 
qmraniur,  Ttcortcraccuscum  maion  infti- 
tucus  rcccxi  poflit.ihcctpreccs  hoftri  oirtcii 


ircraciTcpucofcntcntiaraAngeht^A^.  fuieiTcduxcrunc,^cccrtascauflas,cxquiI>. 
itemPandrrn.,/.r.^^/^/.».«.vtab-    iHudconfcqui  pdffcraus,pcrfcqucrcncur. 

Hucigicurrccerrioranespollunc  j*raacht- 4 
naciones,  cailiditatcs,  &l  fallacia!,quz  ad  a- 
liquc decipiedu  adhibicz  iun r ,  fiue  vcrbo, 
fiuefadocsidc  cohcrahanrur.f  Vcrbis,du  J 
apcrcemcncimur,/^//  ffde  dclo  mulolfi 
quit  affirmguerit/od.ttt.hQtis,d(x  quisiliurn 
ex  infidiis  aggrcdicUr.  tfifideiufor.ff.eod.ttti 
dum  falfa  iultrumenU  concihnac  ,attjj  iU 
lis  vcicur./  ftexfalfis.  hoctitul.  Et  hatc  qui- 
dcm  etiaradirc&eptobaripoffunc.Vndci 
v'c  ad  ihdicia  perucniamus,  fcx  pTaecipua 
argumcnta ,  cx  ijuibus  j*  donacio 


idlutioatali  iurciurandopetatur,*, 
tcsiexlt.deittretur. 

Lex,fiinaiior,iii 

SvMMARIA. 
Margutndum  dolum  dmbi*prob*tionisnonfm$- 

amntj. 

fintejlatio  dt  dolo  i*  ipf*  trdnf*8iont>  Vti  ***** 
ttanfacltoneminJtrpofitA,  *d 
nonvtdtu 
^Mmon  per  rtfttt*iio*em  i» 

tmryfiltfutfiu 
Q  md  appciUttone  doh  corttintdtur. 
~Do1*  ned*mtxverbutftdtti*mexf*clUcom^- 


4 

S 


id  gcnus  aliz  difpofitioncs ,  fufpcc^a red- 
fZilmr^cx quibm  do*«io&Higenm*li*Jf>    diioltt,  dcquibtts  difTerunt  gloOa»^ 
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Commentarii  Pctri  GilkcniiadLib.I  I.Cod. 

(ontnclum.ff.de  domt.BirtoUbldem.nnmer.T.    Bsrt.tn  Lpoficentnilum*.*.  Aktki.hknU.  4. 
d  hqnont.  Imol.nnm.2 .  Cumtn  nu.j.Ctfirenf.    Scptima dt ,  G  in  alicnacione  t  ali c ui us  n  i  i, 

m*m:2.KjiUUtJttm.49.  Uf.i* %.ft qttu  tnjrdn-  legicimx folemnicaccsnon  fincadbibiia-,/. 

. dtrn.injlrt.de  *t?tonjtu.;4>'Ztfim ibid.num.is .  fiqmu,imjkdcrefct*d.ve*&itml 

Stk1teid.nn.7j.  obiteraicingcmus.  Prfmam  detefiemeht. ^ui4t.imirka4/.aeprtifitmt.reg. 

Staque  coniecVuram  inde  mccimur,  quod  i.frefmmt.n.m.te.tJnUfc^dxemcLsit.mum.^ 

o,Qis  po  ft  con  t  ractu  m  capitalc  critffi, cum  e^Mcnochdtb.s.prifnmt.ec^  njS.  Otfaua  clt, 

fcirer,re multos crcditdres habere, omnia  fi fo uputuf.ifcauteladifpolitionem  (ulpe- t+ 

7  bona  t fua m  al .cjuem  cbnjulc  nt, iomnts.S.  ftam tca^zx.%e4p.qu4m^r4mi^xtr.aUf4lfglef. 

Lueim ff  dchit  ^Mtnfrtud.gJLfitnt.Xuto  fi  BdU.&4liimLftq*u(u^tonditie*t.ff.a^ 

lion  omma  bdna,  fcd  duntaxat  maiorcm  infiit.Cruuet.conJ.S6 2. *6.  Uc.Mtn0cbJ.fr4- 

partemalienarer ,  adhuc idem probadum  fumt.  j.*> fer,  Nf< >n a  f  cft ,fi  alicnatio  fit  fada  1  j 

tffct, krvJ.preptef  utem.ff.de  excufkt.iut.Ufb»  («b  n omi nc  vcditionis, nullo  vcl  admodu 

ind.%.JiqiiuwJr.iiidcTH.n».i4.Zs~fnu.iy  Ncc  m odico prctio i ntcrueniete ,/./.§./; w»r*i. 

rcrerr,anvnavice,an diucrlis  harcfaciac,  &§quedfiuie.ffiqu*i*fi4*d^4tr§*.Dcc\- 

■4rgu.lnomen.j4.%.fiiio.ffJele^u.i.&tbtdem  ino.licontratfusintcr  pcrfonas prohibitas 

.  Sirtol.Uf.md.i.fiquainfiiudem.num.jS.Sc-  inftitutusfit. I  qut  tefiim.ff.de probtt.  Vndc- 

*  cunda  f  conicct  ura  inco  verfat  ur.quod  eo  Ctma  clt.fi  aricdata  vcrborurnfobfcuriras  16 
tcrhporeTineeuidenticaufla  quis  prOpin-  inftrumcnrum  (u(pc3um  tcddzLLitufidci. 
quos  fuos  infigni  libcralitate  cbmplcxus  j^if/ni-j^^luictaliosCafusviderchccta- 
fit fic  omini.iJatjjfifr.de donot. Btrtoi.tn d.k  pud  Aiciac. inhuius  refcripti  cnarratione, 
fvjlcontracium.  Scd  (amen  fccundum  Al-  drinHmtosapud  Luc.  dc  Pcnna  J.autmtd- 
cii.tiutd.n.40.  Ztftn  d.  ^fiqttiiinjrottdtm.*.  modum.  ir.fi.  de  tgnc.  &ce»Ji.  Iacob.Mcnoch. 
I0.l4fa.41.  bocita  dcmum  admittcnducft,  d.jrr*Jum.j.ltb.r.lo(c\>h.}A»Cc*t.dco*ci.sjt. 

fi  alia^onieclurarhahccauflam  mftruant,  vbmchcafaSoboculosproponir. 

^•//*#4^»?^-^^.^f^fe»A         Lex  hec  intchtia/j. 

//<»/.*«/r.>crtiaconie&arac(t,fi  quispott  Svmmaria 
5donac«dnemtfaaaminpoflcffionCrciin  ,  H^thefitbreftntiiltott. 

hanc  cauflam  deductoe  manlcrit.  /.  &  qui   2  (frtdtttrehqmfun  etnficutifnnt^  ndreftitmendnm 
fub 1m4gine.injr.de Jtfir^EL.pigner.BertdLind.  compeUinenpofnnr. 
Lpfficontr4iium.num.4.Cum4n.n.j.^/ct4t.  J  K^iotndtbuttocrtfntrnpf^aiom^ 

n.4iJifonind.%fiqtMiHfi4udcm.mm.4i.Z4f.   j*  A  .  .  . 

*./*.(&odramcninccrprerarioucmfuam        VM  c£°  n^pucarcmeflethcrccTcmt 
recipicfifortc  cx  iuftacauflavfumfru£lu  ^Artcmidou.cuialiifucccdebanccrc- 
reruaflcc.veipenfioncmaucccfumreidb-  «toon^lisidfius.quibusvc ridciuflbraui  a- 
nar* foIuiflct^/^^^/c^^^.  ll0 modo obl'g*u*  n0 fui >  nw vt  hetedcra 

10  /ntQl^ftaconicauracltifidohatioclam  >nterpcllancibus,mocahacipfaconrrouer- 
faaafit,veIctahfaclioinfticucai-wX4M»»./.»#*  BiU»A*IU»M»#»i  tamdcmcxcranfa- 
exifiime.ff.de verbiMg.  ttem  LobLgiri.%.t.ff  a,ottc  folun Videbacur  me  poffc  repcccrc. 
dc4utlorti4t.tmtor.  BtrtoiJ.Uojl contnUum.  cucnius  ddccret.mcnon  cflcherc- 
*.7.Cmm4».ibtd.».2.AUi4S.*.47Jdem^Lu.  dcm.Lftp*n*.i9ff.deUndte.i*deh.  Moucbac 
hicm.4.l4fMdta.%fiqmuinjr4mdem.num.47^  cdlucrfo/././^////#i^.^.i/.quxinnuic, 

11  J^W;».7/.Z^»#.«.tQujncaconicau.  jendidiottcm  uli  cafu  cflc  inhibcndam. 
racft, fi  quis  aliquo  graui  tacinorcperpe-  Impcracor  omnibuS  fubduAis  confticuicj 
tracoin  concittenci  ad  donacioricm profi.  «cditores,  tquifuumconfecuciiunr,in.  m 
\\^J.iocntri.%fi*.ffdcreb.4ua.iud.ve*d.uem  tcf Pc,lar| noii P°«c, hbn cx caufla,qua rc- 
l.qtu  t4me*.i2  ff.de de*4S.i*t.vir.&  vxor.U.  WiVed  afa,  quat  toolrri  ticuli  propria  c(r ,  ^ 
iqu*o*er4*d4.ff.qu4r.rcr.4iien.*ondet.i.i.%.  wanfaaionchuiufrobdiconcrouerfiatfo  j 
&£e*er4ltier.jrfiqu*tefi4m. iih.efftufffuer.  picafuic.  quxcum cffcaqrn acceperir,  rc 
Xarril d.l.poficontroiium.  nu.S.vbt  et  Pomei.  ^cinti,  ncqucat » l-jrutrie. i.quU*.  hocttt.  i dqj 
U^iv^iO^iAKML^^TM/^ /  eoiultionexcaudaiquodicciarofinuliafo- 

ii  q*minfi4*aemJmf.de4*.m.tf.\Sctto,Qc6.  lucioincerccffifrct,(cdfblumftipulario,cx 
dirionaiiccr dc fifco, vei fimili cafu fada  tlc  qu«conucniri  potucric ,/. c*m p»pomm. 
mendd^^w/uif^^iw/.-Wr.^vAf.  beiSit.&fupr.depuc^Adcm  obctncrcc. 

#rcw//^>/w:y^»^/^l^/i^a^J^        •  Lcx>fi<juidcm,24i 

•  $  v  ic- 
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Tit.de  Tranfa&I.fiquid  em.  A a e 

Svmmaria.  rcscxigcret,d.Tpicicndura.Quaincondi- 

'   B™ln*rfl™fol"*?*r*torum.  tione  etiam  ccnfcri  dcbct  remonium  O 

n    Hrpothtfitprttfcntuconftuutttmu.  Mutii  oui  W.iii  C„U;"    rc,Pon,urn  ^ 

B  C^^Ztuu.fi,tft^e„reirm^^  ^"'^^«"«'Sulpituingcnfumfupcr- 

dHnHtrefrondtrtf.    V       6^     7  c,,,o^rc^0nfionccxcitautt,&adiuri«r. 

4   Q*tH  »«nUhcn<  ctrttm  ptcmnutauvtttMtm  ^*™ fubt,,,us «nueftiganda inccndit. U. §. 

*ccipit,Urtluiu4tmrtmtjifevtdttKr.  Serfus.ffdeorig.inr.  Harc  dc  humanitatc 

/    ^fnfolutntthecvtrborumconctptioprofiufidi-  ImperatorUm. 

c*t,  ftfointrt e4m ^ntumcm, tjntmjcltm dt-       Nunc  mcrita  rcfcripti  paulifpcrcxcu 

'  C^ntmm^udtmdtnonptf,  ^^.^^^dptimumtacm. 
7    OnfiL^o  BaldtLpmtt  sZituhaitrtm  d',lma,°n,S  attinct  ,iilud  non  V,dc 

f^b^^omi^TjS^Z  '^'^^^mcultatcmincidcrc,^ 

xMttuM.  iialittraniaclionis  natura.vtpcrtincatad 

*  Q^doccrtcogUKrjbtn^rtmfKmnutmdtbcn,  '"csdirimcndas.  Vndcfidcccrtafumma 

cyturttutmuHpitrt^utdtoufummtdtbt*-  &  quantkate,  quar  fibi  folucnda  cffct,  in 

9  Pmdtnttuuf^j   r  <r  j  tran>^onc  t  caucrit,  rcliquam  contro-  4 

'  ^:^^z:r^o/^  uc^-;c-iOiTcintcihgitu?,^./,#^ 

*o  Onf^ontmptr  dtchontm  t^ttmtm  proUum         \f  lf^&J^m»u,hocttt.  Diucrfa 

"«unMnqmtmconfittnttmtmtrttriionnttrmpr»-  caulIa v,d«UtcHc folutioms.  Sienim , qui 

bmone.  r  ccrtam  pccuniar  fummam  alicuius  dcbiti 

ti  ConfiJT»  crtditorufibi ctntum  fUrenot  duntttxtit  nominc  cxplicaucrit,  hic  non  cft  in atbi 

«  tS&^T^S^     n        ,  trioiPfius^cmcIc°traaamobIigationcm 

tz  i&dob,tnt*ffid,xcru,fihc^        dtbc  vcrbisdiiToIucrc,  vciuti  fi  pattcm  infereT 

njmt adidhontdichonu ttxAU»*.  An - Aii^,  f.n         ••    P7  ,nicrcn. 

U  ^uu^o^fartofolntnm.nonproptcrttt  6°**l™>Cc^ 

%HtturXmmMmth,dtbtrt.        ™  ^^^tct, vthecnoftr^Ltjribid. 


Q Vod  faflum  cft  in  l  v$  reftonfumcon-  Fnlgof.nu.t.  Corn.nu.,.  Roman.nn.z.  Uitt 
^ZYTi  rZ    t'™/*ne*~' nn.z.Ufonn.z.Akut. nutn.u. Scd ncgotium 

tmfnb.&oUufubfttt  vt  minus  conucnicn-  faceffirconfidcratio  noftrorum  Dodtorfi 

,  ter,autpcritcconfuIcntibus,tbcnigncta-  quiconftituunt.confcffioncmfaduerfarii  * 

mcnrcfpondcrcnt.&controucrfiarcardi.  diuidinonpoflc,  fcd  illam  infoliduraac- 

ncra  oftcndcrent, .dcm  &hicficrianim-  ccptandam.^.f.«w^,wr.^f^ 

SiESS»  V^onniconfufamcon.  AcccditrcguI.iuris.quodquisindciuCc 

fultationcm  cura  diftinamnccircurafpe-  fencqucar,quodirapugnare  fuftinucrir./. 

x  dtc  rcfcnbcrcnt ,  t  intcreffe, an  cx  cauffa  txeo.ff. dereg.inr. dc quibus copiofcdifTcri 

tran&aionis,accepris  illis,qu?  inftrumcn-  muU.tnflrumenta,  i„fi.  deprob.  iteml.  fcriotu 

tocontincntur,nihilampl.uspeticonue-  r4,i»fr.defid.wftrum.  f  Hisdifficultanbus" 7 

nenr,an  vcro  ccrtarn  quantitatcm,quafi  ccrtarationcponderatis.Baldus//  z  Salv 

folam  habcrct,confclTafit.  Prioricnim  ca-  cct.n.z.  Kom.nu.z.  AKtin.nu.z.  vbi  tamen 

funih.lampliuspctipoiTc.quodcxcauua  nonnihil  dubitar,conftituunr.h_:c  oue  di 

traniadiionisrelinmim  viHrarnr  M_ml_R__M  fikn*  i~  U-t  .  >*j"^ui- 


,-j__r    v_uu.iu  cnc  taxauuar  dictioni? 

fiduampattcradcbitipctercpoffir.  Ncq;  quarhuiufmodiconiunaioncm  noncon 

mouerc  qucmquara  dcbct ,quod/.^Wr-  ciliet^cumrillaquantitas^u^exccdatfura^ 

$  um.ff.deteft*ment.  t  Cclfuslunfconfultus  mamconfcffionccoprchenfam^iucr/llni 

Domit.Labconi  dc  refriuola&indubira-  corpusconftituat  ,*ren  l.i  §  fedfimihi  ffd 

ta  confulcnti  paulo  durius  rcfponderir,/.  <vtrb.oblig.  ^tdrbemus'.ffJd.itccipfcnS 

nontntelItgere,qutddeftderetttr,4ntvAtdeftul-  huiufmodi  folutioncm  tali  proteftationi 

tMmeJfeLMbeonuconfu/eatienem.SabindkzTc'  confcntirenonvideatur././f*  §  itemfiau* 

cnim  voluit  Cclfus,Iurifconfultos  crudi.  diXerittffn4ntM,c4nFftabuUr.c^ 

tionis  laudc  cxccllentcs ,  &  tot  occupatio-  iuura  faiuum  cflc,  l.ficnt.  §.vtdetnr  fT.autbu* 

mbus,quibusCeIfusdiftinerifolct,irrcti.  mod.iueptg.authpothecfol.Scd^ccuB^d 

tos.noncffealiqua  languida  confultatio-  Corn.  Rom.ai^pcncomnesrelat.decla 

nc intcrpelIandos,fcd  potius intcrpriua-  rcm,hoctumdcmum procedcre  cumir 

tosparictcsadhibitoingcniiluraincquid  quifcctcditorcmdicit^probatvltcriorcra 
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fummam  fibi  dcbcri ,  noo  animaducrto,  anexeoprxfumipoffit,  quod  aduetfarius 

quid  hxc  diftintcio  vtilitatis  adferrc  pof-  nihilf  raihidcbcat,quodnullamentioDe  13 

8  fic.j"  Sicolm  doccrc  potcrit.fibi  maiorem  dcbiti  fa&a  ego  iltam  quantitatem  foluc-  • 

fummam  debcn,  per  confequeos  etiam  rim,inquamobligatusfui,&  Barr.quidero 

impIerecogetur,quodtotafummafibide-  *.*.Baldus».i.Caftrcnf.».2.Salyc.»*.2.Lii- 

bcatur ^argu./.cumfurtiffdein/ttemiur.iiAVi  doaRoman.»*./.Iaion»*.i.ncganr,huic 

confcffio  aducrfx  pattisip6paruroautni-  pratfumtionilocumcifc)^.//7r«w</w./:^ 

hil f ufFcagetur.  Hanc  difficultatcm  folus  rer.ametar.  vbitdcm  Bart.  Cuman.  dr  *Ut , mfi 

Corneus  pcrpendit,&  dum  fefepervaria  alia:conieaura:adminiculentur,/.Pmf/i. 

fubterfugtaindccxcricarc  conatur,tadcm  fj.de prebet. 
rcpudiauscctcrisduasvtilitates  oboculos  Lcx    maiorcs  i;. 

$  proponcrc  videtur.  Vnam ,  j  quod  peO-  g  f~  *  * 

dcntciudicio  aduerfa  parsportitcompclli  1   t    M'  r 

adfolutionemconfeff»  quaniitatis,  Alt«-  M  ^j^ZmentertttntummhdoptrartfoUt. 

ram.quodhajcipfaconfcffiononnuquam  3   Qmd  utrufit  ,fi dtjerte  ad*etlumtsl,c,uodtravfi» 

10  illam  oncrarepoujtcontraria  f  probatio-  ganttonttmvUnmtfuturaheredttatu. 
ne,vcluti  fi  dicat ,  fc  cx  millc  florcnis,  quos  *    Dtfltnllto ,  vtru  verkaproUtafumnt  tnformam 
rautuo  acccpcrat,  (olucrc  ducatos,quos  vc         mod$,an  vtrocondtumis. 
reliquosduntaxatdcbcrer.  Idemqi  vidc-  /^Vm  quidam  adolcfccntcs,fmaiores  1 
tur  ctiam  pro  barc  Franci  fc.  Arcti  Q.n.j.hic.         'tamcn  vigmti  quinqueannis ,  cum  pa- 
Etquamuishuiufmodi  traditionemimpu-  truo  vel  auunculo  fuo ,  hcrediraris  ipfius 
gnare  nonfuftineam,tamenfatisduram,i-  captandac  gratia ,  vcl  fpe  futur*  fucceilio- 
tera&captiofaractTeexiftirao,Gquiscon-  nts ,  tranfcgiifcnt ,  vel  debira  quzdamei- 
feflionem  totiusdebiti  acccptafc  velit,&  dera  remififlcnr,atque  patruusalnshere- 
reiicere  modcrationem  pro  confitente  dibusinftitutisabhac  lucc  raigrafTct , lm. 
facicntem.  Naro  quod  ad  noftram  lcgem  peratorcs confulucrunt,an  nc  ex  hac  caul- 
attinct.cadcm  illo  non  comraodc  tranf-  farcpcterc  poflent,quz  dcderant.autre- 
fcrripoterit,cumfoluminfinuctillum,ne-  mtfcrant? quod  ncgancfuorefcnptolm- 
dum  quantitatem  confeflione  comprcbc-  pcratorcscum  ea,quae  lemel  volunratc  1  j 
fam,  fcd  ctiara  refiduam  debiti  partera  pe-  pita  fint,rcfufcitati  non  debeanr. 
tcrenon  prohtbcri,quod  intelligimus,fi  Proexplicationcpropofiticatusduopo- 
iurc cugr.ua ;  :i:ioneoilcndar, libi  plusde-  tiflSmumin  deliberationem  ventunt:  1M- 
}octi:,LK^urehui2g.%.ihtdemqu*fitt.i2ff.d<^  mo ,quidiuru fit ,ftmtr*nf*iltenc hec  non  <.v- 
/iberat./egat.  Acccduntpractcrca.quasano-  frejftrmt  ,fed hancfftmduntaxatmtnttteric 
bis  commeraorantur m l.genertdtter, infr.  de  fcrmt ,  vel  t*/e  prepofitum ,  quod  t*men  vttbu 
rcb.  credtt.fi  cert.pet.  dc  illo,  qui  compcihtur  nenexprtjfertntjjabuermt.  Qutd  dcniqj . >b 
rcfpondcrcad  pofitioncra  pccuni^.rcmo-  tincat  Jita/ucondttied/Jertetntffttranjaate- 
tis  arbitris  acccptar,  quara  cadem  ratiooe  necemprehenfeftt  \  £t  pnrao  cafu  quidem 
foluerat.  Vnde  aliis hancre difcuticndam  Do&ores in \ hoc conlcntirc  videntur ,  vt  t 
relinquo.  Illudin  confeilo  cft.vt  etiam  ob-  propofitura  in  raentc  rctentum  nihil  ope- 
feruauit  hocloco Bartol.*./.  Bald-» .4. Sa-  retur  yl.firepetendi , tnjr.de tondttl.  obcaufj  q, 
lyc.».i.Fulgof«*./.Caftr.»./.Roman.»».^.  exprcffimdcfenditCaftr.i&w»./.c^w.«« /. 

11  lafon». 4.  quod  fi crcditor.f  fiucad huiuf-  Fulgof\^iretm.inprmc.Romttn.n.i  Corn.nu.i. 
raodicommemorationem  aduerfe,partis,  K^iUx.mfummarto.oddofr.n.t.l*f.n.2^ 

fiuc  pcr  ic  &  fponte  pronuntiauerit,  eum       Sccundo  vcro  caiu  maior  -j*  difficulcas  5 

duntaxat  centum  deberc,illumnihilam-  cflcvidctur,quodfint,qui  indiffercntcr, 

plius  petere pofle.  *rg . /.  rattenet. infr.de pre-  noo fccuta  cauffa , tranfactioncro  deficere 

bat.item/.j. \.cum1ttto.ff.d«*Umcnt.Ugttt.L  cxiftimcnt,  vt Fulgofiushic,itemalii,  qui 

reotyinfr.dejfdetuf  Qupdfiautcm  haxdt-  fcmpcrillam  mancrcpur.cn  t,vtOddofrc- 

12  &ioraxatiuaadieccanoncflct,ffcdcrcdi-  dus.  Alciatusautcm  n«u»rr./.&antcill«m 
torfpontcdixiflet,  Titinmjibi eentnm Jlore-  Francifc,  Aretin.  nnmer.t.  Baldus im/.cnm 
nosdcbert.non  proptcrcaillum fubmoaco-  danationisjjec ///.conftituantj-j-intcrefTe  v-  ^ 
dumefle.fi  maioremfummam  pofteape-  trumcranfaclioconuncatmodura^anve- 
VaxJtaBert.  ¥n/gof.l*f.in/ec.fnpr.*Ueg*t.  Ad-  ro  conditioncm ,  vt  hic  non  fccuta  caufla 
ditprxtcrca  &  Bartol.  aliam  quxftionem,  yinci\it)L(tderedtem.fdeverber./ignif.  Ulic 

vcro 
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vcro  aliud iuris fit , quod huiufmodi caufla 
a  i  u  rc  pro  n  ul  I  a  h  a  bca  ru  r ,  /.  fidonationis .  hoc 
ttt.  l.pscltim  quoddotalt.Jitpr.  depafl.  \\l\c  au- 
tcm  diuerfum  obtincat.  Qupdvlqucco 
A Iriatus producir,vr enamfi  Ipc fucccflio- 
ms  patruus  ncpotes  cx  frattc  ad  tranfa- 
ftioncm  impulcrit,  &  poftea  nihil  rclin- 
qucndo  coldcm  omifctit,  nullam  aclio- 
ncm  illis  deccrncndam  cxiftimct,  quod 
tnancm&iure  improbatafi  fpem  lccuti 
fjnt,  de  qua  rc  nec  non  fupcnori  di(bn- 
ftione  quiii  fcntiamus,</./.c«/w  donattoais. 
noncelabimus. 

L.tranfaclione,ifj. 

5  V  M  M  A  R  I  A. 

/    Failum  ahenum  altert  noctre  tien  potejl. 

2  iS\tatrisconuenttofihotonerarenequtt. 

3  Jlomo  hber  fe  pactfcendo  in  aheuam  feruitutem 

Ttdtgcrt  I.C.jHlt. 

i  T%  Egulaeftiuris^fa&urafvniusakerino 
-*-Vpoirc  noccrc,  l.jaclum.  rj?  l.mmo.jf.dt 
reg.tur.  cjuod  vfqucadco  vcrum  cft,  vt  ncq; 

*  matns^"conuentio  rilionoccat,/.w<»/fr  ry 
Lcumamatrc.tnjr.dertivmdic.  quodcum  ita 
fit.facile  colligimus ,  tranfatriouem  dc  fta- 
tu  tiliorum  fa&am  ipfis  Iibcns  non  nocerc. 

3  Ratio  cft  euidcns, \  quod  cum  homo  libcr 
nonpollicpattofeccdigereinfcruituccm, 
feruorum.wJl.de j}atuh$m.m\A\oai\n\\% 
td  padio  alienapoteric. 

L.  lanum  mente,i7. 

S  V  M  M  A  R  1  A . 

/    tJMentis  ahenatto  atlum ,  qutgeratur,  vttiare fo- 
lct. 

2    (Jorporis  vttiaconfcnfum  non  impedtunt. 
i    (Jontraitits  cum  *J\Udico  mjfitutus  non  va- 
itt. 

i  f*V  Momnismentis  alicnatiotaftum, 
^—/quigcratur,viriarefolcat  ,/.//*  »<gi?//;tf. 
ff.dertg.tur. l.t.  %.2.ff.deacq.vtlamttt.po(fcap. 
maiores.extr.de  baptifmo.Hz  valetudo  aliqua- 
do  mcntis  pcrtuibationem  adfcrre  folcar, 
ihac  confulttjjtma .  C.qut  teJJamfac.pojfq  u  x  fi- 
ium  fuit.au  tranfaCho  ab  ilio,  qui  lanus 
mcncc(K,quamuiscorporclaborcc,inrcr- 
pcfiravaleai.^Ecconftuuuntlmperatorcs, 

x  valere,  f  quod  corpons  vina  confcnfum 
nonimpcdunt,vcciiaminteftamentofe- 
fcriptum  cft,  i.fmum.  injr.qutttjiam  facpojf. 
L2.iquimanus.ff.t0d.ut.  Habct  tamcn  ha:c 
derinicio  ccrtam  declarationcm ,  vt  con- 

j  tractus  \  cum  Mcdico  inftitutus  non  ob- 
kgciJ.medtcis.ffdccxtraord.co»nit.\ndc<\\i^- 
ftio  dc  tabclhonc  fcnbcntis,  faaa  mcntc, 
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quamuis  sgroturo  corpote  tcftamcntum 

condidi  fle,dc  qua  d.l.fcntum. 

Scquitur  Lex,fiucapudac5tai8. 

/  S  V  M  M   A  R  I  A. 

/  Translatto  va!et,quamuis fcrtptura  non  intcruene- 
rtt.aut  tn  tuthctofacla  non fit. 

2  St  aduerjkrtus  fdem  tranfatlunis  non feruet ,  vete- 

rem  ailtonem  quis  exercere  non  prohtbetur ,  v t 

per  rtplicationtm  tllum  ad  offctum  comptliere 

P°f"- 

3  (Jlojfa  tnterpretatto  tn prtfcnti  Itge tn tnlus  reprc- 

htnfa. 

4.  Tria  remedia  eontra  ailorem  non  feruantem pro- 
mtffa  fecundum  Dotlores  dan  ,  condiilionem 
ob  canjfam ,  aiitoriem prtfriptts  vcrbts ,  ttem  ex- 
ctptiontrn. 

5  Dijficultas  ab  autlort  circa  hanc  tradittontm 

mota. 

6  tsfn  atlori  ex  caujfa  tranfaliionis  ,  fi  fcctrit 

ea  ,  qua  conucntrnni ,  aiito  dtctrntndd 
ftt. 

7  tsfnxiadiflintlunoflrvrttm  Doilontm» 

S  tsfn  atlto  prafcrtptis  verbis  deftratur ,  fprin- 
ctpalts  aitto  per  acceptiiationem  Jublatajtt. 

9  Sentenitaauclorts  hancdeferru 

10  tsfdmtffa  vugart  tnttrprctattone  contraria  an 

fujfictdt  ad  auarendam  atlunem,  fi paratui fii  a- 
tlor  rem  in  Jttpulationem  tsfquihanam  cfr  accc- 
pitlattonem  dnctrt. 
tt  Dijlmilio  Bartoli  puiantis  verba  tranfailionU  tn- 
fptctenda. 

12  Stnttntta  Sjlyceti ,  quiputet ,oblatam  acctpttlatio- 
ntm  tnaiUinile  Jnjficere  ab  auflorc  confir- 
mata. 

tf  tAn fiijfictat  cautto  de  nen pttcndo. 
14  Trta  cauttonumgenera. 

ij  tsfn  cautto  fJMuitana  %n contraiitbui  locumha- 
btat,dtutrft  Doilorum fctttcntu. 

16  isfrgumentapartisntgatiua. 

17  Trtt  ratunts  dtucrjitatu,  auare  catttio  t_sl£fi- 

tuna  tn  tejlamentu  locum nabtat,  cfr  non  tn  con- 

trailtbus. 
It  Quarta  ratio  confderata  a  Jafone. 
tf  Confidcratto   auuerts  ctrcd  rationes  propoji- 

tas. 

20  Qutd  luris  Jit  ,Ji  verba  non  conditionahtcr ,  fed i» 
vtm  modt  concepta  fms,  an  tttnc  cautunem  ad- 
mittere  debtamus. 

2t  DifttnHto  Bartolt tnter aUunts bor.afdei,  tjr Jtrtili 
turu. 

22  tyiliatkfmtlio  faftrenfis inter contraflusnomina- 

tos  tjr  innommatos. 
2j  fonfirmatafcntenttaTiartoli. 
24  Quomodo  tnttihgtndum ,  quod fmcaUtone  quit  ex~ 

pcrtrtnon  pojfit. 
2f  j\atio ,  quod m prafinti tonjiitutione non fuerit dt- 

tataatitoprtjcriptisverbts. 

OStendithxc  conftitutio,omnctranf- 
actioncm,fiucapud  afta  in  iudicio,  (1- 
ue"{*cxtraiudicium  ,(criptura  aur  nonin- 
tcrucnichtCjintcrpofitim  ratameflc.Inde 
ilia  ddceptatio  cxciptt,quod  quoniamin 
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ipfa  tranfactionc  conucnic,vtaduer(arius  accionem  non  fitdiffcrentia.curri  reuiec- 
ccrtam  pecunia?  quanriratem  inferret,&  iam  actioncm  prarlcriptis  vcrbis  habcar, 
huius  rci  nullam  ftipulationem  fccutam   llcx  partefualatisfcccnc.4r^*w./7»*/*^/*r- 
conftarct;ipfcautcm  cranfaaionisfidcm   §.i.fi.depr*fcri.verb.  Dcindc,  qtodcon- 
non  implcucrif.an  ttafaclio  cx  tali  caufla  di&io  non  nafcarur  cx  conucnnonc ,  fcd 
nullius  momcnti  ccnfcri  poflit  >  Et  nc-  cx  natura  rei.  Porro  animaduertcndum 
gant  Imperatores  poflc,  quod  fuprare-  eft,  cofdem  Do&ores  j-  tria  rcmedia  ipfi  4 
Iponfum  fit.ipfamtranfactioncm  tenerc.  rco  adfcribere,  contraactorem  non  ob- 
Quid  igitur,  num aher ex dob *ut  negleclafidi  temperantcmformaj  tranfactionisicondi- 
tmoiumeatum ftntitt  r  Ad  hoc  nominattm   aioncm  obcau^fTam ,  /.  deit.ff.  dccondicl.ob 
Impcratorcs  non  rcfpondcnt,  fcd  tamen  cMuffptzictiptis\ctbis  In4turaiu.§./.ff.d<Ls 
rcmcdium  aut  viam  aperiunt,quanjten-  pr7fcript.verb.cxccpuoncn\^vth*cnoJlr*U' 
do  confulere  fibi  poflit.vtrci  vindicario-  ge,& l.cumproponas.17 .bocttt.ita  Burtoi. BaleL 
*  ncm.fquartfanfa&ionc  peremtanon  (it,  Rom.CorninIocit*IIeg*tu: 
moueat,&fipacticxceptioobiiciaiur,do-      Sca"  t ,anc  nsEC  t«d'tio  ex  co  fufpcdta  / 
lircplicatione  vfus  adobfcquium  placito-  cft, quodcxicumproponai.i 7. hoctitul.  cdo- 
rum  aducrfarium  compcllcrc  poflir.  Ex  ccamur.nontcmcrc  aliudremediu,quam 
dcfinirionelegisitaqueintclligimus,advi-  cxcepttonis  dcccrncndum  ctfc,cum  in- 
rcs  tranfaccionittibucndas,  ncciudtcium  tcrfit  rcipublica? ,nc  lucs  tranfactt/jncfo- 
rcquiri,  nequefcripturaro,vtetiam  vidc*  pitac  tcmere  rcfufcitentur,/.^»w««,^/. 
m us,&  fu pra l.ptcl*  nouiffim*.  item i.p*c7umt  jr*tr'u,hocttt.  i.dtdt.fi.dccondttt.  ob cauff.  Pof- 
quodbonafide>i/-.depatt.l.cumte.s.  hoctitui.  fct  tamcn  harc  doctnna  co  cafu  admitti, 
Confulttustamencft,idfacercprdpterva-  quo  fecuritas  cx  tah  tranlachonc  pana 
rioserfcc^us,dcquibus/.^.Crff/r*<i/.^«r.   nonclTzt.d.I.cumpropcaas. vbidceadcmrc 
nonaltcn.  %ttm I.  contrahitur.ff. deptgnor.  Sc-  diflcrui mus. 

cundo  t  bfcruandum  eft,  talera  tranfa-  Borro.quodDoflores  fupraanobis  re- 
ccionem  non  proptcrca  irritam  ccnfcri,  latigloflam  cius  rci  nominetaxer.t.quod 
quodaltcrfideriiiuamnonprzftet,quain  diffcfcntiaro  intcractorcm  &  rcumcon- 
requamuisprimafacierepugnct/.r/fw/rtf-  ftitucrit,poflcnt vidcri,minusconfideratc 
ponas 21.fupr.dc pacl.  tamen  rcbcncconfi-  fcciiTe,curo  cxdcfinitioneprarfcntislcgisi 
dcratanullaaminomiacft.  TranGiSioc-  itcm l.cum proponus ,fupr.de p*cl.  apparcar, 
nim  vtrobiqucratacft,fcd  cxccptionevcl  rcoconiuli  percxcepttonem  ,actou  f  au-  C 
rcplicatione  labcfaftari  potdticxccptio*  tcmactioncmnon  tubui.Hatcconfirtcra- 
ne,i///£/>replicatione,a>/  hit.  tio  torfit  noftros  intcrpreres,  rndc  Odofr. 

Pro  cuidcntiori  huius  lcgis  explicatio-  hisn  j.Cyn.rt.f  Alberic  n  -j.Bart.n  7.Bald. 
nc  nccclfarium  cflc  vidctur,  vtca.quaciri  «.^.Angcl.».^.(^/?j.Caftr.».^.<^5.Sa!ycc. 
gloflis  comprchcnduntur,  otdinc  cxcu-  n.S.e^feq.Coxn.n.i.verffiveromaterta.hnd. 
tiamus.  Etcnim  in diCtione,^i#<?, in  qtiar-  Roman.rf.//.^ y?y.Ialon nu.  12.  Aloar. n.g. 
ftionc,^«J^  ex  trtafadtoat  non  deferatur  4-  Crfcq.  &  antc  om ncsglefla/W/t/.  Lpaclum. 
fl/0,uiaproponcte  vidctur,  quas  fircmad  conftituunt,-j-intcreilc,quidin  traplactio-  7 
fuffragianoftrorumintcrptctufndeflcct»*  nem vencrit.anquod implcti poflir,/  cum 
rcvclimus,omnfain  leprchcnfioncm  in-  mou.drl.fiprofuadojmtuul.l.dchticresj  fui 
|  cidunt.  t PiimOjO^difFcrcntiafitintcra-  pr*>dep*ft.l.ngturalu.§.i . ff.de prafcript.verb. 
&ofcm&rcumidcinde,quodfeparetcaur  andcniquequod proptcr tractum  tcmpo- 
fampctuionis&repetitionis-,  tercio,quod  risncqueat, vcluti  fiquis  promifit,fe  non 
putct  ,condictioncmobcauflamnafci  ex  petiturum,vclacturumiflc,  qucmadmo- 
paccotranlacCionis.EtcniroBaft.A/Vi»./.^  dum rcgularitcr ficrifolct.  Tunccnim.q, 
y?y.multoautcmapcrtiusBald.*».¥.Caftr.  rxu*  fidcro  huius  conucntionis  perfccle 
ttl4.Kaman.n.io'.CQvn*.i.vcrf.iugIofi*m*-  prarftarc ncqueat , quod timor fir, ncaliqn 
gnuS^Aycn.j.crJtq-  ipkm glollam  uusrei  ialtcmdcfaCto ag t(  lV  jxj  >cr  iatui  l.clegatcr. 
nominc  damnant,  cum  nulla  vidcatur cifc  ^penult.ff.decond.  tudib.  ahud  probandura. 
diffcrcntia  intcc  aaorcm  &  rcum,  modo  Dc quadccifionc quid  mihi  videatur,  non 
accor  ex  partc  (ua,  quod  prorriifit,  plcne  diflimulaui  in cxpoCnionc iegis prtmu.fupr^ 
ptxftitcnt, vt l.cum mot*.l.jtprofu»doihocti-  de p*cl.  Nam  quod  ad  noftram  legcm  atti*  : 
tuio.  quodquc  ctiam intcr  rcpccitioncm  &  nct,  illa  non  videtur  huic  acctoncm  dene- 

•  gatci 
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gare;(iquidero  pro  parre  faaita  impleue-      Aitcraqux  t  scfl  qu<-  circahanccom- 
nc,  velparatasfitimplere,  vtnacura  nego-    muncmintcrprerationemoccurrit:  i^fn 
t\\conccd\tyvt  d.lfiprofnndo.e^  Unmmott.   auis \dtfu*gt poffit prtfiitt  ctuttonedenonpe-  »J 
Sed  promcius  rcmedtura  fuggeric,  quo   ttnde.Pi  o  cuius  rci  conuenicnci  expouiio- 
quis  ad  obfcquium  placuorum  compelli  ne(cicndumcft,cria  ciTegcnera^cautio.  »4 
poflk.  nuro.  Vnaeft,  quarvocaturcautioMutia- 

%     Si  igiturf  hxcactio  non  competerer,  na  qjaquisbencficio  caucionisconfcqui- 
9  (cdpcracccptilationem  fortaiTe  f  fublata   rur,  vcca.quseccftamcntofub  condicione 
eircc  nonanimaduerro.quarceidcmactio   negatiua  rclmquuntur,  vcluti  fi  incapito- 
prafcriptis  vcrbis  denegari  debeac,d5r#/.   Iium  non  arcendcris.propurishaheantur, 
ntturtiu.  §.  t.ff. deprtfcrtft.  verb.  auc faltem    vc  fcilicec  ex  eo  cempore pr^ftari  dcbcanr,  * 
conditho  ob  catillam,  (ft  auu.iccepto.fi. dc^>    !■  :J\iitti.\n.t.7  ff.de  condtt . c'/dc ntonfit .  Aliaell 
tondicl.ctuff.dtt.ttuff.nonfetnt.  Nccmouec  cautio,  quae  propterea  incerponicur  vc 
Ucltone.4  ^<ttttU.c{\ixiohm2etionctD  dc   modusatcftarore  vclincontrahendopr^- 
dolo  dccerncrc  videtur.    Nam  cumdo-  (criptusimplcatur,/grt//^<i/^«'.^.§yfir. 
lus  cripliciccr  ad mi ccacur ,  vt  tbtdem  dtfitn-  ff.de  cond.tjrdemonflr.l.fi tthpure.jf.de iegtt.jx 
ja«M«,istcxtnsintelligidcbetdc  (ecundo   LinfmUm.%finff.ioctt.  Eftdeniqucficccrtia 
cafa,  non  quo  quis  conueniftct,  vcaliquid    cautio.quar  alcgatariis  &  rldocommiifa- 
viciilim propter remiffionem  acciperec, i-  riis  rationc  fccuncacis  cxigi folcc, n*  forte  a- 
ta ,  vt  vecfemur  in illo  contra&us  genere ,  Iiquid  rcli&um  ut  in  diem ,  vel  (ub  condi- 
quoddo,vtdcs,appcllamus,W./**r*r  */*.§.   rionc,  fi  heres  interea  cemporis  dtfTipec 
i.ff.defrtfcr.vcrb.  hona hereditaria,illireli6torum  commo- 

I©    Scd f admiiTa hac  ipfa  inrerprerarione,   dis fraudcntur yvtL i.tjrtot.tttu! ff.vtUt*t\ 
quasftioniscft : Lsf*,fttflorftrttus fitremin  wom.ctue. idemqac in  concra&ibus  etiam 
JitpuUtiontm  Aqutittntm  &  uctepttUtiontm   vidcrousproccderc,v/ Linommbm.ffdeim- 
deducere ,  tndiendusfit ,  vt  flent  ftttsftciffe  vi  dic.t*m fimiiik. 

dettnrf  Circahancquarftioncm  Doctores        Hisiraprxlibacisfquzftionis  cft.an  jc 
in partesdifccdunr. Enimuero Bartol. * 9.  catitio Murianam contractibuslocum  ha- 
pucac  j*  infpicienda  elfc  verba  cranfadto-  beat?  Habcre  vidctur  innuere  gloiTa hicin 
nis,  vtfiquidemreccperit.feillumhbeta-   dttltone ypaEio  Cutl.Cumtn.  reUtm t /tfon.ejr 
turum, fumciatacceptiiatio.  Qiiod  ti  verd   Cyn.hicn.72.tnfm tddte.  Aiberic.n.^.verf.ibi, 
actum  cflct,  neqmd  amplius  peterct,illo   lege Mutttnt.Btidm n.$ :  Dilfentiuntautem 
cafueadem  non  lurfi  cere ,  cum  faiccm  ip(d    alit  noftriinrerprctesBartoljv.rt.  Angcl.w. 
factoliccminccndcrcpodi:./.^/, bocnoftro  tf.vbi Do&ores  communiter  contranum 
Ut.tttmd.l  eUoantcr.  § pcnult.ff.de condtcl.in-    tcncre dcfcndit  Caftr.»»./.  A/ex.n.j .Frtnc, 
deb.BtrtoUfub/cribnnt  Ctfir.nn.4.  Btld.nu  4>   Arettn.n.7.  Lud.R0mj1.14.  Corn.n.i.Iaf.nu.tf. 
verf.tndtc.  AogeLn.f.  Aret.  n.7.  Ludo*it.Rom.   vbi  ait,  hanc  fcntentiam  ctfereccpiiorcm, 
n.tf.^Ux.n. 4  D . flenciunt  aucem  Salycet._  Stlyc.n.rt.  Alcttt  nu. sj.  gloiTa &  fialdus fibi 
|i  bitn.p.-\ vbiau.icntcntiamAzonisftatuen-   contiarn in dtct. t.Mution*  ff. dt cond. &  de- 
cts,quodperacccptilacionemfalcem con-  mon(lr.\Vx\ct\ozt%.lfittiJttpuUtuf.tisff dt  •* 
fcnucncib.partib.poifitetiamhuictranfa-   verbo.obltg.Sccundol  sffdtcindtc?.obtoujf. 
ftioni plcnc fatisficri,efleindubiclncer vc-  Tcttio§.JiquisfftpnUtm.Jnjfit. deverb.obtrg. 
ram,  AlbenchitnM.  4.  verfopiniotomenAzo-  Quarto  arg.  Lheresmem.  %.quomuii.fdeton- 
nu, vbi  ait,  hanc  (cntentiam  Azonis  com-   du.v dcmonjt.  Porrocumab  vlcsmis  volun» 
muniter  receptam e(Te,  Qdofr. n.6.  dum  fta-  tatibus  ad  contradus  argumencari  liceat, 
iuic,dc  ftric>o  iure  primam  fentenria  pofle  ifi^tru*m.44.%anithirogrtfhum.ff.deleg*i.r. 
proccderc.fcdcamendeatquicacedccemi  nifiracioincerucniatdiucr(itatu:proptcri 
CondiclioncmobcauiTamvcIactionemjp-   eanoftrosDoctoresadmodum  defatigari 
fc r  1  p t . v c r b  1  s . '..^f/cta /.«.nj.quod  haec  verba,  animaduertimus,Vtcandcmedi(Terant.£c 
fromitto  non  fttere,  ad  ius  rcfcrri  deheant,    Franc. Arctin.A/<».7."j" ttcs  rationcs  prolc-  if 
non  ad  h&am.lfijfltut.ff.detondtt.infiit.l.  quicur.Primo,a^)ncc(tametisfauorabilius 
muber.%  pen.eo.ttt. Et  (anc  hanc fcntenciam    procedamus,/./» tefttmtntu.ff.de reg.inr.  Ec  ' 
iuriatqsxquicacimagisconlentanearociTc   idco  fi  legacarius  damnecur  lnvlumavo- 
confticuo,maximepdderacisiIlisrationib.  luntate  quidnonpetere,vidctur  implere 
ax\mind.l.if*pr.dtp*£i.piooofo\.  banc  condmoncm  iiberando  hercdcn^ 
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per  acceptilationem ,  nili  aliud  tcftator  &pcrconfcqucns  inrranfa&ionc  fuperil- 
itn(critLltcefff.vtlegMt.nem.cau.&  d.LMn-  1  sinter pofita,  vt  hecUgt \& Lcumpropcaui. 
tkmu  hectn.  Vorroinl.qutbm dtebm.  gc- 

Alrerarattoeft,quamCaftellioneoat-  ncralitcr  hutufmodi  cautioncm  probar, 
tribuit  lafon ,  quxquc  codem  auctorc  cft  quam  vlrimara  Bartoh  lcatcntiam amplc- 
planefundamcntalis, vt loquitur, quod in  ctuntur htc BJ S.n.$.  Franc. ArctiQ«Mifcjk 
contra&ibusfpes  ccnditionis  ad  hctcdcs  vcrJ.AUtnulIiimhsuci  remtdiarrt.&ndcn^  quo- 
tranfcat.§.f xcondttionMlt.lnfttt.de  verber.eb-  quc  vidcntur  probatc  Cyn.w./a.  Albcr.**. 
Itgtt.  Aliud  autcmcfleinvltimis  volunta-  iAamzWc^znid.LtnfuUm.^.fa.e^L/idetMjJ. 
tibus.  Liffdecendtt. ejr dcmonjlr.  Scd  hanc  tnffu.ff.ifut/kttfd.ccg.Llmper4teres.  § ffa.jj.de 
%  rationem  tanquam  minus  idoneam  tan-  Impertt.MpptlUt.  DiiicmiuntautcmCauV. 
dcmimprobat idem  Ioannes  Arcti.  quod  htcnu.f.  cifttngutns  intcr  cowraclus  no- 
pofliot  clTcc6ditioncs,quxncquidcmex  minaiosf^  inuominatps,  vt  incomra&i-U 
mortecontrahcntisimpleti  vidcantur,vt  businnocmnatis  cauno  iupplercnonpof- 
in  conditionc  hac  lcge  propofita,cumx«  fit,quodcoorraclui  dt  fir,pioiitroi>cVan- 
quehetcspeterepolht,\tipfcdefun£ius.  dtm  in  h.TC  vcrba:  t?  hut  tst  virtiM,jUat 
Tcrtia  ratio c*t ,  quod  v hirax  volunta-  Dtm m  tetlu Xudou.Roman.».y 4.  tjui  h.  nc 
tesnon  coflintcfTein  pcndenti.  vitimam  icmcnuam  comrounm  dcit, 

*8  Quuta  ratioj-tft,quam  proponitlaf  Phil.Contjw.j.Salyc.w./^.Alcx.»*.^.^ 
quo-lincontractibus  contrahctcs  fibiim-  lmoLFutgcJ.ty  nitonbtodtm «ddkcim ,Lton 
putare  poflint.quare  palfi  finthuiufmodt  num.21.  mcutnur.,rgumcntisleqi  1  :iuihusj 
coditioncm  adkribi ,quod  dc  vltimisvo-  Piimoa/cV.  !.(jutbmdtcbm.§.}Su.D\:in<it  l:x 
luntatib  jsdicincqucat.  Egoautemex  ra«  pUctto  thjir.dt  rtr.permut.cx  quibus  c  o  l  ga- 
tionib.  omrobusnuilam  cfficaciotc  pu'0,  iur,huicc.:utioniuadcmuniloain,ctie  (i 
quamilla.qi-c.fecundolocorelataeft.Nec  actionaialiu  Atqui  inconrr.ct  buMtiro- 
19  putoobftarcf  obiccrioncm Franc.  Arcti-  minaiis,anttqujmqui«. pcrrcctcimplcar, 
ni,cumtx  hacl.  nonapparcat,  quibus vcr-  non  inteihgt  rtCiioncm  nnzm.  d.Lfxpuct- 
bistranlactioconccpta  fucrit,an  pcr  con  /».Tcrtioaig.huiusnoftix££.e£/.t*Jw//*- 
ditioncm.  modum, vel alia  rationc.  Dcin^  pents. 

deficxconceiToobtincat  vcrba  incondi-  Hxctamcnf &firoiliaargumcnraa  rocij 
tionccollatafuiirc,nonanimaductto,cur  impctrarc  non potueiunt,  vt aprionfcn- 
hoccafurcfpuendafentcniiaillorumfii  q,  tcntiadticcderem.idque  atg»  monco  J.L 
cautionc  vcl  acccpii'a  ioncomnctn  diffi  i»JaUm.$.fiafftocMti.pcm\crt:ad.L  Fmyeraja*, 
culratemcxpcditipoiTc  tonit  tuant,cum  W. §.fin. u  c  m dJ.fidetuJJer.in  fin.^ax bus a dh« 
contrariamintcrprctationcmiHaarjlutdi-  ccicpoiiamuiLt.§ finffipr.dehj^tudJtuf. 
tasconfccuturafir,  vt ncdum actor, qui fc-  confag.ttemLbarurM.ty-Letff.jifrutt.vtMtd.vtt 
cit,  qtiodpoturt,&  rcum fccurum rcuderc  MdaU.ptrtm.ntg. 

paratus tlt,ied ctiam  ij  ii  s  hcrcdcs  tt  anla-  Sccunuo pondcrandum  cft  ,quod  ino- 
dioniscoropcnd  o  mulctCiur,&:altcrcos  mm  diSpolitionc  illa  iemcntia  poitli- 
impunecludar,(ccundumc3,qu^pcrlecu-  mum  admutcnda  lit,  qux  ptrtinc.it  po- 
tifamasind.l.if«pr.depac7.  Porto  in  aliis,  tiusadconfirmandum.qwoJ  ..g  tur,  o,ujrn 
quxex  morrc  iptiuscontrahects  cfTjcrum  vcoperaro  quts  lulilfc  v;dea<ur./  queuens. 
fortiri  poiTinr ,  dcquibus/W LJiipuUtm.  tjr  jfdc  vaber.eblget.ty Lquotttns.fJ  utr.b.a;.j. 
d.§fquufiipu/tiur, conccdOyCommancm  Tcriio,quodccrtum  (it,cuorrahcott*s, 
fenceniiamproccdere.cxratiombusquas  fi  intetrogati  fuiifcnt  dc  intcll.  dn  iux 
lupraaperui,<i'qijasetiaminvnumc6iun-  conuenuoms,  non  lue.mc  illum  lcufum 
gipoiTc&rdtbcrcconftituo.  adictiptun.qui  a  commutu  cogiutiooe 

ao  Exfiftit  dcindc  &  alia,  "fillaque  xquc  hominum  abhorrcat,  vt  ftatuar.;,  iccx.yo- 
cclcbrisquxftio : tjuidprobtndumjitffverbM  daturos  in  inftniiam. LtMic.§ fu. ff.Jtpacl. 
non  condtttenelttcr  ,fd  in  vim  modt  conceptu  Lffn.fupr.de fec.  oftnci.eccl. 

81  ffnt?Et  Barrol.quidcm  w./o.diftinguii.f  in-      Qu^ario.quodin  dubro  Ult  d  fpeflare  dc- 
tcr  aOioncs bonx fidci  ic  fttidi mris,  vt  in   bcamus , quod  vcrifimiliuicft./.w^nri/. 
aCtiombus  bonx  fidci  caucioadmtctcnda  tjrLquottenstdcmf  rmoff.de reg.iur. 
di,l.infiUm.%  fin  ff.!ecAt.  Nonautcm  idcra       Q^mbus  fundamciius  uctis  non  fucril 
admiuidcbcatincontraCtibusltriCtiiuruA  adcoaiagnxdilficultausca,quxcxavlucr- 

ioal- 
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fbaliegatafunr,difcuffiffe.  Nan%quodad  s  *5UmIu  d>ffic*hatet  circn  dtfinuiontm  mfira  fc. 
primum  arrinet,ctfi  conccdamus ,  ncmi-  f*- 

1 4  ncm  f  finc aaionccxperiri  potTe,/.* %.vt-  6    0mmm *ffrp™*» inte/I^endam ,vt  dolm 

deamusffdenegot.^fiu.nmciWatiptobin.  J.  J^j^'   *>  ' 

■  J  ~.u     \  d     «.  r  7  CxemplmmtnntpoteFMlofii. 

CHC.NCC  ob\Xztt.CXplutto.l»fr.derer.permu.  imtdomtmivtndtcarepoftt. 

Itlaenim  potius  confirmac  noicram  fcn-  f  Inttfiamemu jpmateefe,q*odtranfa5hononva- 
tentiam,nondcferri  achonem  prxfcripris  lt*t,mfi,njf>tUuveriiutc(lamtnti,t^rauofi>t- 
verbis.nullarelecuta.  Ergofnllaintcrcel-  ct*:„atu. 

fcricquamu.saliouid  ocrrcct.oni  dcfir.  ll-  "  *jf<r<nttafitinter  tranfMionem  &finten- 
i„  j     *                      *                »_•/-  ttaw ,  fi  de  refinthone  otneralu  Jermonu  tra- 

Judpcr  actioncm  prxlcripm  vc  bisiarciri  Qtmr. 

potctit, t.turugfUttum.  §.  l.ffdepacl.  l.ftpro  „  Difimnio  aatloru,  rtm  otfcttram  txemptit  t/tu- 
fundojoocnojtront».  sdqucmultoiuftioriex  fifamu. 

cautfa  adrrutccndum  c(t,  cum  quiscandi-  "  hitdttlmU.C.fi*dutrfm remt*dtcatam. 

dcommaillarccir.quar  pocuic,autou*  lex  '*  I"ttrpr,,at,o  leg.finaL  $.  Uem  q**fiu.  f  decond. 
&  naiuraricripcrroiccit./.f*//f/wtf/4,^c///#.  fatb. 

n  n *        j  ,  .  *4-  yeratxvr~fitio%.errtr.h.U3e. 

Porronon  cfr ,  quod  qu.iurbitrctnr,  .ugu-  „  ^^«Si^S»  habeatfi  ctrcapof- 
lumcaulUcxprifcnci  conlhtutionccon-  ffjfnntmtrr*t*mfit. 

fodi  po(T- ,  cu  n  cx  ca  non  apparcar,quibus  /rf  e^f»  *;/,<>  tcHn*luimel*pefareftrrt  ad  ea,  qna 
vcrbis  rranfadio  cenccpca  fucrir,  &  rcm  noni*m,fedauutpofitt. 

in  comccturas  tnccrtas  committcrc  non  17  O"fidtr*t,o  antlorutnproptfitaquafiiont. 

debcam m.  Dci  n  A c ,  q uod ,  vt  rede  am  m-  '*  rem.foatl.onupcrjon.t  ueuamconttntrt 

,  _         ..       Al  ,.        ..  vtAiaiMrremijTionem*clto>itsre*lu. 

adocrt.-rFranciLus  Arcrnus^,  tah  rc  „  N.H  efe  t!l,m ,  am  dicat ,  to* 

mcdio  f  opus  non  rucrit,  non  cxftincta  onoraf,  ,qHod  dtbrenter  tnqmrendo  expiorart 

ptioti  a&ioi\c.Lrxc*mpropo»ju,boe  tit.c\\yx         poterm.  . 

maleinrcllcda  noftris Duct>r.bus impo-   pVM  poftlongamconcroucrfiamfde  t 
tuit.facilcm  conciiiationcm  arlmitrcr,  (i  ^«-'armcmo,grcgc,accruofrumenfi,pc- 
/latuamns, nondcncgArta£iioncm  illafe-   cuho,hcrcdi:acc,vei fitmli rctranfu&ioin- 
curicace  rainime  quar(ita,dc  qua  ibidem  terceiTiiTct,  quaTutoha:caMxu.oconcc- 
ficrividemus.  dcrcnrur,  auc  gcncrahrcr  rcmtttercntur, 

His  itaenuclcatisrcliquum  effct^vtde  prjeitiraloiicccccrca  quantiraccpecunia;, 
viribus  fcnccntnruro,  quas  quis  prarrerca  tandcm  Ma?uius,cumincclligcrct,talcar- 
cx  hac  lcgccxccrpcrcpoflit,veluti  q.iod  nicnrumnumcrol]ushii(fe,pcculium,vcl 
ex  traniacbonc null.1  atrio  nafcatui  ,quod  hcrcduatem cumulatiorc, quod  quardam 
domimum  in  aducriarium  non  cransfe-  lpecicscnicrfiiTcnc,quas  anrca  non  vidc- 
rar.quodconcractuminnominatumcon-  rar,  qu-m  ij, lc  pr*fnmfcrar,  moucr  con- 
ftiruar,difccprarcm,lcdquiadchisfuolo-  croucrfiam,  ncgacque,  lc  ad  fccuandam 
coc\\iXcto  ,vt t.Ugfm.  toJhpr.  dtpstt.Lftpro  crantacxioncmobligatumelfc.quodigno- 
fun  L  J>t>: ttiHi.ttemtiprafat.  /ruftu titkt.non  ruifcc,h.is  i^>(as  fpccies inarmcnco  vci  he» 
puraui  mihi  committcn  ium  clfc,  vcean-  rcdiratc  elfc.qur  poftea  in  luftrando  ar- 
dcm  rcrn  fccundo , nulla euidcnci vnlitace  mcnro,*iimcticndoacctuo ,  heredita- 
propofira.rcpetcrcm.  terccognoiccdarepcicaTciTcnt.  Etquam- 

uis  ralis  allcgatio  prima  (acic  a  jinuccnda 

LCX ,  fub  pratCXtU  fpCCic-        Vidcrcrur , /. qm  t*m  tntortbui.ff dttrenfaii. 

*  *  camen  Impcracores  hic  planeillam  repu- 

rum,ic;.  dianr,fquod  tantum  po(Tit  fcrmogenera-  % 

Svmmaria.  l*%nm «» Ipccialiier  ingulacomptehen- 

I  a  c  ( l  c  n  r  l.Jt>t.  injr.  de  dotu  promifftont.  l.non  tjt 
I    Fatl,  jpccits  praftmit  confittntionu   reprafen-  ftrtndtM.ff.dttrA >.j  uL  /./.i .>>cm> dtttr , ddeg, 
Jf**  '       mgk  prall.l  j.  qutpot.inpion.  t.de  rehut.ff.de rtccpt. 

,    T«^ofrmmy£^mtfl^  r„mtrMMcfJ,uJmn.t.^.tm.t. Cr*. 

terfingniacomprchenjaejjcnt.  '  s 

Q»od  qxit  cnlpa  f*a  damnumfentit ,  non  videtnr    numer.3.B*rtol.**mer.l.Bald.num.2.  ^ytngtl. 
jcnnre.  num.t.Cajlrenfinprtnc.f^nu.j.  Si/yc.num.t, 


Exctpttoiegit,  tranfitihontmotneraltmnonnoct»  AUx.num.t.Frant.\^4retin.nn  t  Lnden.Rumt. 
rediresapMdahosfatrtt.  num.i.fhUtp.Corn.inprinc  lajin  n.t.  qui  pro 
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maiori  parte  exem pl u m  conftituuntin a-  d.LtrtsJrMtres.  Quo pcrtrnenr /. ertdittr.%4. 
cctonctutelst.vel  negotiorum  geftorum,fi  jf.m*ni*jttmL*iitrtU§29.  %.C*uu.ff.dtl\nrt. 
poftgeneralcmtranfaftioncroquisprject-  Itg.  Acccdit,f  o^ingeneraiitranlatttonc  f 
dercvclir,fedccertaparrcadminiftrario-  noii  vidcanturcatransfcrn.qquisiurciio- 
nisnihilcerti  compcrtum  habuiiTc.  Non  miniivindicarepoiTir,/..**rr/§  Mtuta  fdt 
obftat  itaque  /. qui  tum  tutor.  quandoqui-  Uiftr.ltgttt.FrMiit.4ra.hit mJ.  \^4itxjt.4^4rt. 
dcm  hic  falrem  in  genere  dc  tali  fpecic  ce-  nJ.lMf.n.a.pofl  Bold.  &  <~4ng.in  hamtfimttmiiS 
gitafle videtur, /.  quitmrej.dettfiamentotnd.  *dd*Q»s> quod  argumentu  a iafadductuai 

I  Accedit,quodrcgulafitiuris,quod"f"quis  habet  tamen  tntcrprctationem  cxmodo 
culpa  fuadamnum  (entiar,  non  videt i  left-  tra(a£cionis , vt  inf/a  ldcxplicaturi  fumu5> 
tircj.tfuod  quit.20j.de  reg.tmr.  Fuit  autem  in  Quodalrge^^,^<^/r4J0^.pcriculi 
poteftaccrranfigentis.remediodimcnfio-  clTepoirct,idfacilcditcuiictur,fipondcre- 
nis,numcri,  vc.l  rccognitionis  vti,vcl,v/  mus.tipecialeciTcinteftanictis,vcdcillil , 
Bdldmiit hitnum.2. dcbueracdc  huiufroodi  cranfigi  no poflir,  nifi cognius  vcrbts  tefta- 
rebuscogitalTciVndecradirur  moxillacx»  menti,q,legesnoftrxeoconfilioincrodu- 

4  ceptio,quod'f  li  apud  alios  talis  res  tem-  xiilc vidciur, vtfraudib.illQtuoccurrcter, 
pore  tranfaclionis  ira  fuiiTet ,  vt  ex  poiTcI-  qui  lcgatarus vclfideicomiiTariisobrcpcn- 
fione  & adminiftratione traniigens, tllum  tcs ,c  u  illis  paruo decidere folcnt, quali  t.6 
dominum  exiftimalTet,  vt  fieh  Colct  Mrgl  ccrtaresJlisciTetreliaa.fcd  dubia  fpcta- 
Jitia ff.de fio/ut.item  1.2. CAeMcq.tjrremitfoff.  lca.Quirationcn.poftteiudicatam.ti vnl 
vt  fe  cxceptionc  vel  rcplicarione  detcni  patuduntaxat  dccadeconftcr,  tranfuclici 
dcrcpoilit,quoderrornullumconfcnfum  no  admn  litotJficMufia  cognttajiot tit.  quoa1 
hdbcit.Lfiptrtrrortm,deiurtfi/.om.imd.ffe^c.   rcs  iudicata  toliat  omne  inccrtitudincm» 

y  Hisitafcxpofiris  tollcndavidcnturcf-  eiuldcmrationisfimilitudioc,etiamcon. 
fequzdamcontraria.quxptincipalelcgis  ftnutum  vidctur.nevalcrcttralaclio  dcle- 
noftrqrciponfumprirnafacieoppugnanr.  gato  aut  fideicommillo  interpoiia,  cutn 
Vt\mot.tresftMtresff.dep*8.  Secundo l.de_j  tcftamenti  vccba  vnusduraxaccogQiraiia- 
hts.ff.dttrMnfift.  TcnioLiittt.infr.de iudte.  berer.  Eodcm  pcrrincr,quod/ j.§  t.titml. 
Q^zttoLumfi.fiMduerf.remimd. Qttnto /.«-  ninefiferendm ,12. infinff.de tranfaft. copic 
gc.,.b**tit.&/fidecertM.*i.n*ctit.Scxto/:fin.  hcnditur.illi cranfatcioncm minime noce* 
§  tdem  quMfitt.ff.de  tindtel.indeb.  Scrupulura  rc^fi poft illainterpofitam  codicilii  profc- 
primoiocoinic&u  facile  fubmouebimus,  rantur,quiancealatebant. 

6  li  ftatuaraus,  orancm  f  difpoiiuoncmita  QuarauisgloiTaM  verb.fubprMtextucoTi' 
inrelligeVlameiTe.vcdoluscxcludatur.  Vn-  fticuaif  incer  cranfa&ione  &  fenccntiaro,  t< 
defi is,o, rationehercdicacisvclcutclc,  tsaf-  dc  qua  mcncio  &ttni.2.infi deiudiciie,cil*c 
igebac,quxdamdolofupprciTcrir,aiqirei  diftcrcnriam)&glolT.radicipulcncur$aly. 
vcncas  poftca  deccgacur,  huiufraodi  rjctu  r.um.i.  in qutnt. opp of.  B  al  d  u « num ./ .  Alcxan. 
aducrfa? parti  non  pa troci n,tbi tu rjta g/.hi <t .  num.2.Ludoutc.Rotn2n.numer.f.  Alciatus 
in  verb.fubprmtextm.Cyn.nJ.  Bar.n.2.  BaLnj.  num.iS.FulgoC Anton.deButr.&  loannab 
CMftt.n.M.SMijc.n.t.PbtLCorn.n.i.Ludou.Rom.  Imol.rciauhicalafonc*  /.  vrpuccnr,  fcn- 
n.m  I*fn.r.q\ii rcfert  exemplura  memora-  ccnciamgcneralem  definiriafpcciali  pro- 

7  bile  j"dc  nepotc  ipfius  Fulgofii,  qu»  cum  iecutioneiW.///Vf/,&probaciontbuMniu- 
tranlcg  (Tct  cum auunculo  li<o.ranonea<t-  dicio  hQtn.Lt//ttitae. %.vctitM.ff.deo(fi{.pT*' 
miniftraue  tutclae,animaduercic,vxoica-  fid.LdcqHsre.ff.de imdtc.  tamcCyn.  n.6.  Bir- 
uunculiquafdaarmillas,vclaliaornamen-  to\.n.i.Ang.n.i.Qz[it.nu.i.verf^hMtlotm 
tacircumrerrc.quzparctisipfiusfuiiTenr,  habent  F  anc.Arco.»./iCorn.i»./.t/rr/ ium 
&quc  etiam  tcmpore  tranfaclionis  idcm  fatiitintts.  lal.  num.  6.  idcm  in  ttanUcttonc, 
auunculus ceIaiTct,ncpotcm  ipfius iudicio  quod m  fcn tcntia  confticuunc. 
cxperiucem  fuccubu  fle,  ancea,  ne  cemere  In  propoficaopinionum  f  ftuc^uationc  rt 
contendercr,aFulgoCadmonitum.quod  dcfinitio  ab  exemplis  pendcre  videtur. 
pucarcticidcm  dtfinicioncm  nofttael.re- .  Etenim  (i  in  ipfa  tranfaiftionc  ex  fcqucn- 
pugnare. Iafon auccm,&  meo iudicio  non  ci  ciaulula appareat , dc quare ac>uni  iic,  vt 
maJe,conftituit,a iudicibuspcrpcram  pro  inl.fi tumfundnm.  i26.ff deverbir.ftgnific.  i- 
nuntiatum fuiife , quod  non animaduerte-  tem / fmmalttmiua .?S.§. Lucto  Ttt10.ff.de  h-. rtd. 
rent^praclcntemcofttcuuoncmdcclaiaii^  '^.o6animaducrto,qucmadmodu  vciba 
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generalia  a fcquentibus  dcterminari  noa       Porroanimaduertendum  f  eft,quod  14 

debejnt,qucmadmodurn etiam  videmus,  cum  §.  error.  vt  vidcrc  licct  apud  glotfara 

pra:cedentiaeandcmvimhabcre,/.*gfairjiv  &  B  irtolum, varias  habeat  &  lc&ioncs& 

QtminUno,  r>  i.Jtde ceru,hoc ttt .  Qupdfivc-  intcrprctacioncs,  tamcn  reucra  commo- 

ro  imagincmur,qucm ,  poftquam  gencra-  dior  non  vidccureflc  interprctatio ,  quam 

litcr  hbcllum  concepiflec,  &  in  profecu-  illa,  qui  fupra  a  nobis  propofita  cft,  & 

tionead  fpcciahafcfcrcftrinxiflct,  &poft-  quam  ctiam  fcquuntur  BaldusAw  inprincip. 

canonfcncenti^fedtranlaittonircscom-  Romanus  »*«»//./.  Alciatus  numcr.js.  Cy- 

xni(iacflct,atquctraltari,anverbatranfa-  nasnumer.j.  Doncll.1v/vm/r.7. Caftrcnf./» 

ftionis  gcncralitcr  conccpta  fccundum  princtp.etM)§.Sz\ycciusnumer.j.verfvnum 

pctitioncm.an  vcro  fccundum  profccu-  umennou.lafonnumer.tf.Corn.numer./.Scd 

tionem  cxaudienda  fint.exiftimarimin-  an  f  idcm  admittcndumfit,  fi  duntaxat  \< 

rercflc,quida&umcflct,  an  vtlishocmo-  circapoflcfljonem  erraucric.veluticxifti- 

doibpiatunan vcro.vtdeadminiftratione  mabat.turotcm fuum  poflidere,cum alius 

tutelxgencralitetdecidcrctur.Primoca-  candcmrcmobtincret.  Etglofla  quidcm 

Juveriffiraumcflcpuro.fcntcntiaraBarco-  vidctur  infinuare  in  verbo,/><>/<y7,quod  i- 

h  &  Cyni ,  quod  cranfatfio  fuccedat  loco  dcm  hoc  cafu  ctiam  probandura  fic ,  quod 

fententiar,&propccrcaeandemimitarivi-  &ipfumBartolusprobat£/f».£Quimuis 

dearur,§./«fr*/. Injlitut.de uclion.l  eum.%.qut  Coaftituat>taIcm lc&ioncm  vcrbis  noftrse 

iniurtsrum.ff.Jiauucsutien.  iud.fificni.aujf.  conftitutionis  minus  conucnirc.  Idcm 

fscl. l.cum mota.Jupr. hoc tital. tjr i.finsi.Juprat  quoquc  vidcnturdcfcnderc  Franc  Areti. 

depscl.  confidcrata  &  gcnctali  compara-  htcn.2.A\cx.n.4.Rom2n.».r.in$.error.lpG 

tione  tranfadionis ,  &  rei  mdicatar.  /.  non  autem  hanc  rationem  f  compleftuntur  , 1  ©* 

minorem.hoctttut.    Secun^overocafupu-  quod  trala&io  quantumuisgeneralis,non 

tarem ,  acccdcndum  cflc  opinioni  gloflar,  poflit  rcferri  ad  ca ,  quar  /ub  propofita  a- 

&aliorum,cumav«rborumfignificatione  ctione,vcl  intentato  mdicio  tutelxcom- 

temere  difcedendum  non fit,  vthscno/lra  prchcndi  non  poceranc,  argument.  t.Ji iu 

lege.crhton tft fcrendus.jf.de tranfsclton.  atq>  auu.§  Jfn.jf.de  verbor.obiig.  quippc quar non 

illa,quxfcmelcon(cniuicrminaca(unt,cx  tutor,fcd  alius  poflidebat;  dcindc  quod 

quadam  callida  interpretationcrcfufcita-  hzcgcneralis  tranfa&io  nonexcludatrci 

nnondcbcant.  Contrarium  tcrtio  loco  vindicationcm  ,vt  Jupra  dtdumtjl.  Addit 

addu£tumfuolocodiflbluimus,&inlcge,  Alcxandcr,  hanc  mtcrprctationcm  efle 

fideceru j/.adhuc  vltcrius dilucmus.  vcriorem  & conucnientiorem.Hajf ratio 

11     Qupdautcmquartof  obiicitur, l./.mjr.  ncs  quamuts  vidcantur  efle  colorarar,ta- 

JisdutrJ.rtmtud.vtfacttgioJf.hicyBartotBsid.  mcniccurx  non  funt.  Nam  quodadpri- 

tyjtiii,  parum  ncgotu  exhibebit.cumibi-  mura  attinet,  non  animaducrro,  quare 

dem  gcncrati  fcntcnttae  vcl  pcritioni  ,  fundus  ctiam  apudaliumconftitutus  non 

non  cxeacaufiadercgetur,quodeandem  vcntat  in  a&ioncm  tutclae,  fi  culpa  ipfius 

vira  non  habcat,  quam  fpccialis  conucn-  tucoris  lilud  factum  fit,cum  pupillus  du-' 

tio,fcdquodbcneficio  auatisquismintc-  plcxhabeacrcraedium,&vindicacionis,& 

gcum  r-ltituatur.  ctiamcucelaradtionis,  qucmadmodumct- 

His  itaexpolitis  facilc  medebimurin.  iamilltsindulgcturrcftitutioinintegrum, 

'  *  commodo.f  quod uitgfinal.§.idimqHfJiit.  &  hxc  ipfa imcXxzdtio.l.fnslfupr.Jitut. vel 

^.^rcW/»./f£.formidandumerat.Qmm-  cuut.interuen. 

uis  cntm  vcrbis  gencrahbus  imitandum        Sccunda  ratio  f  ctiam  propterea,8 

fit.tanocnhcxderinitiononitaproduccri.  tuta  non  vidctur,quod  quamuisremiflio 

dacftjquiniultiisctror^dcquoM/^.c^yv^  adtionisperlonalisrei  vindiraiionem  non 

decondtcl.tnkb.ttemtn  §.error,hoctituLcrl.  fubmoueat,  tamen  fi  in  ipfatranfaclione 

Stytho,4o$jMdl.&§.;.Jf.deJ}*tuiiber.vc\\\i-  conucniflct.vc  illaraccrta  pccuniarquan- 

fta  lgnorancia,  dcqun  int.eumi^fquitianM.  titatc,  ipfe  ab  aciione  rcaji  &  pcrfo- 

itemtni.auicumtutortbm  jf.de  tranjail.ctxri-  riali  hberarctur,  vc  ncceflario  hictex^ 

dcmcxculcc.  Iuftamautemignorantiam  tus  cxponi  debet ,  fi  excmplum  tute- 

'intclligo,  fi  nequc  in  gcncrc,ncquc in  \x  retincre,  &  priorem  le&ioncm  de' 

fpccicdchismcntcagitarit,autid  faccrc  proprietate  loquentcm  fcqui  veliraus,  , 

potucric.  nonanimaducrcojquidhxclccundautio' 

•  •  -    i  r.  *     .      ...  ;V-J.  rf.-!. 

*  • 
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momcnti  facerc  poflit.  Conucnicntius  i- 
clquc  excmplurri  eft  quxftio  hercditatis, 
vtfupra  rem  dtgejft.  Vndc  fi  quacdam  rcs  hc- 
rcditaria;  abalio  polftderencur,  &  cranfi- 
gcns  poflea  contcndcret,  fc  de  his  rebus 
non  fcnfilTe,quodncfciuiflec,illas  eflc  in 
hcrcditate.meo  iudicio  audicndus  eflcc, 
quodhuiufraodiignoranciaprobabilisvi- 
deatur ,  &  ccflcnc  illa?  rationcs ,  quas 
19  fuprainconfiliumadhibuimus.  fSicnim 
ipfc  fit  iri  poficflionc  rcrura  hcrcditaria- 
rum.vcladuerfarius  atque  vtroque  mo- 
do  cx  ipfo  inuentario/«««»  de  ltge.ff.de fr»b. 
item/.fnaUeiur.Mber.l.matittts.psff^dieg. 
faU.  fiue  rationibus  atque  inftrumcntis  1- 
pfius  dcfun&i.dcquibuswW.S/*.  inftrui 
potuit,&  hoc  non  fccerit,  fibi  vitio  vcrccre 
potcft.  Alia  caulTa  rcrum  eft  a  ccrcio  pof- 
icflarum,  nifi  probabilitcr  hoc  fciuiflcc , 
Vcluti, quod  cciaminucntario vcl rationi- 
bus  adfcripta  finc,  /.  non  efi  ferendm.ff.  de 
tranfxfiion. 

L.tranfa&ioii  e  finita^o. 

S  V  M  M  A  R  I  A. 
/    Turpeeft,fi^uis  dolum  proprtMm  alltget. 
z  Qutdobtintatinallegattonedolicommunu. 
3    St  tjuis  ex  panitentiaais<juidfateaturt  " 
neft. 


QVamuis  dolus  ipfum  contraaum,ma- 
ximeillum.qui  bonacfidci  fit,vincc,/. 
tltganter.ff.  de  dolo  malo.  U  idcm  proban- 
dum  vidcrctur  in  iranfaaione.camcn  ex 
vcrbis-lcgis  noftr*  intelligimus,  id  cum 
dcmum  non  proccderc,curoquisdolura 
in  fulcimcncum  fux  opiuionis  adduccie 
conacut,quod  curpc  fit,atquc,vc  aiccex- 
I  tus,  +  criroinofum ,  fuum  ipfius  dcdccus 
profitcri,&  liccc  multi  Doctotumhanc 
rcgulara  adaftionis  cauflam  folam  rcftrin- 
gicontcndent,&non  poflercfcrri  adcx- 
ceptionem,aut  replicationera<  cgo  tamcn 
ftatuo,eandcro  rcgulam  generaliterpro- 
cedcrc,co  fcilicct  cafu:  quo  quis  fulcirc 
cauflam  fuam  taliallcgacioncvclic ,  modo 
1  camcncommumstdolus  non  praucnde- 
retur,&  a&or  inlucro,  reus  autcminda- 
m  no  vct  faretur ,  ita  Bartolus  in  l.fiexconuen- 
tiont.%.finalff.deiuteiurmd.num«os^i*. 
hicnumcro  9.  Salyittus  numttoj.  aUegant  Ug.  de 
tuttU  fupr.de rtjittut.  ininttgrum.  l.apud.  §. 
Marctiius.ff  dttxcept.  Mntai.  Nam  fi  de  dc- 
hdto ,  quod  publicC  vindicandum  fic > non 
Vtaliquodrcrumiuarum  prasfidiumcom' 


parct,  fcd  quod  illum  fafti  pccnitcat,  fpon- 
te  confiteatur,ta!ctfa&u  improbabileno  j 
eft,fcd  cflicir,vt  ordinaria  p^na  mitigctur, 
l.qUifquisAnfi.C.adlcg.iul.mattJiat.ttemauth. 
fcdnouo ture.de pcena tudic. qnimaU utd.c.  Plu- 
ra  fi  quis  dcfidcrct ,  is  aduc  potent  Barto- 
\uvatnd  §.fin.n.s.&feq.  t\\t\»n<$.tbtd.nu.t. 
PauI.Caltr.»«.p.lalon»./I.Sa!yc.&Aiciat. 
inwc.aUeg. 

Lex,fidecertare,3i. 

SvMMA&IA. 

/  Narratiofatlttxlegedefitmta. 
2.3.  Caujfa  dubttandi.  Caujfa  dectdendi. 

4  In  omni  dijpofitione  vtrborum fignificationtmjfrf 

ftandam. 

5  Non  perunere  ad  rem,an  late  pateant,an  minut. 

6  Ftrba  gentralut  tmtloritatt  legis  reftringi  pof- 

funt. 

7  Ideminratione. 

S    Rcrnm abfurdttas  idem  tjuotfueimpetrarefilct. 
c    Verba  generaiia  ex  opmione  vulgi  defimn  pof- 
funu 

10  Naturd  rei  verbit  conucmentcminttrprttnttontm 

tiiam  atcommodart  poteft. 

11  Idem  in  multts  aliit  cauffis  <y-  arcumftanttu ,  qnat 

icgiilatoret  pondcrarefolent. 

12  Pratedentut  r~  fetjucntt*  menatm  contrahentmm 

quoijjdeclarant. 

13  Eandtmvtmhabentprtfationet. 

14  Pronunttatum  legis  noftra  locum  habet  in  tranja- 

Htontb.&inpatlis. 
ij  Praterea  prcctdtt  in  tompromijfis,infupputatwti- 
but,m  rtnunttatiombiu ,  m  foluttombut ,tnrt- 
fcriptis,tn  mandatis  proutratonis,  m  vlttmit 


16  Exctpttur  primo  ab  hae  defimttone  cauffaemQio- 

nit. 

17  Secundo  txctpiturpana  conucnttonatis. 
tt  Tcrtia  exctptio  locum  babet  in  conntxis. 

ip  Quartafiraliorcftt fermonie  reftrUitoncm  nonpm- 
tiatur. 

20  Exempla huiut  vhimaexceptienis txcufft. 
12  Vcrba  quantumuit  gtncralta ,adea,, 
mut,rtfem  nonpojfe. 

22  yinrtanfiio,dequatntextu,vaIeatttiretranfaQi*- 

nistypaUi. 

23  Quid  turis , fi  fumma  in  tranfaQione  rtmiffa  rtbm 

(icundnmproponionemnonrtjptndeat. 

24  (fauteU  tabtUtonis paffm  vfurpata  circa  caujfam 

tranfailtonu  ab  aublore  rtprehtnjk. 
2f  An,fi ratione  vnvtt  ret pfieres caujfai habeam , ejr 
contemplatient  vmut  caujft  tranfigam,pe£im  tx 
auaexpertri. 

26  Sententta  Accurfii  mt  non pojfe. 

27  (jontrartaftnttvtiaQi"i.Aibertci,Bartoli.  , 
2t  ExctfJJa  trts  rationts  agfojft  allegata. 

/^VMintcrTiuuii»&  Mxuium  toiul- 1 
^-'cac  eifcnc  concroueriiz ,  &  nihil  arquc 
cofdc excogitarcc ,  quam  contec  o de  fun- 
doScmproniauo,aucdcccrtisrabnihb.& 

tan- 
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tandem  tranfa&io,  his  vcrbis  nihilam-       Intcr  has  caufTas  Kdera  legura  condito- 

plmspeti,tnterpofitaefict,  indifceptatio-  restetiamprxcedcnria&tcquentia,qu£  l> 

ncrnreuocariccepit,anomncsconcroucr-  fcilicet  mentem  contrahentium  dcclara- 

fiajfopitarcflent  pertalem  tranfaaionem,  rc  confucuerint,  expcndcrc  vidcmus;fe- 

an  ycro  illarum  rcrum,  quaruro  cflct  initio  quentia,  vt  inLficumfundum.126.ffM  verbo. 

dccifionis fac>a mentio,  6c  quidem  verba,  ftgntfictt.  pr  jce<icnti a ,  vt  int.age cum  Gtmi- 

quxintranfacTioneadfcriptaetanr.innue-  nuno ,ejrtnhac noftra  /rg«,ficutiillam  ratio- 

rc  videbantur omncs  cju z II i ones , quar an-  nem , quod  verba fufiora ncmini  fraudi  ef> 

*  tea fuiflent ,  tali  compofitione  f  fablaras ,  fc vcllent,  modo  de  animo contrahetiura 

argumentj.i.%.gtnerahttr. ff.de Ugtt.praft. t.j.  conftarer.  Porrodubiumnoncft,tprarfa-  13 

i  C.deUgttJ.fin.tnfi.dedot.fromiffcumfimtt.-f  tioncs  mcntcm  contrahcntium  indicare 

Sedaltudcxco  ftatuitur,  quodcauflaprar-  folcrc./.^.§ fin ff.de ptflJ.Titu.t J4§- PauUts 

cedensdeterminatioaem  fcrraoniquauis  reffondit ff.de  verb.obtig. 
difTufioridcdcrit.  Harc  igitur  inipcctio  cum  fauorabilis 

Hjrcouraitafc  habcant,  operae  pre-  fit,etiara  conucnicntcm  intcrprctatio- 

tiuraerTeduxi,vtproclariori  huiusmatc-  nem  recipit,  vcnonfoluraviroffuam  cx- 14 

riarenuclcacione  tem  omnempaulo  altius  fereret  in  tranfadionibus, verum  ctiam  in 

repetcrem.  pi£tiyi.emtor.§.Lucim. ff.de pafl.t.  tjjrfitxplu- 

Sciendum  itaqueeft,generaliter  dcfi-  rtbm. ft.de foUtt.l.final.^.idem ttusfittff.de con- 

nitam  eflc,  fpeftandam  in  omni  difpofi-  dtc7ion.indeb.  Quamuis  cnimglofladchac 

4  tione f vctborum figm fi cationem , /.  ntpot  re dubitet, quod cxiftimct,pa&orum vcr- 
Proculo.ff.  de vtrbor. ftgntficat. tftitafitpuUtm  ba gcneralitcr accipienda  cflc , argument.1. 
fnmStycbum aut Dtmomff.de verb.obUg. l.Lt-  flurtbwff.de tcctfttUt.  tamcn  re&c  meo  iu- 
beo,  infr.  defupfetlMgat.  tfiaUi.ff.  de  vfufrucl.  dicio  a  Bartolo  hic  num.  1.  vtrfic.  contragtof 
legttJ.4ff.de lcgtt.i.  Neque  ad  rem  perti-  yiw.Caftrcnf.»irw.jp.Salycct.»*«r.i.  Franc. 

5  nerc,late f  patcanc, an  roinus. l.fubpratex-  Axcim.mtm.2.  Ludoui .Roraan. num.  f.  AI- 
tu.2p.h0cm.  ciat.MMM.item  Alex.«*;».,».qui  poftCyn. 

Porro  hoc  pronumiatum  cx  multis cauC  Bald.Francifc.Tigr.FuIgoI*&  alt os  conltu 

sjs  determinationcm  fuam  rccipit :  Ete-  tuuntinter  cranfachoncs  &  pa£ta  huius  rei 

nim  vetba  omnia,  quamuis  generaliter  norainc  nullara  eflc  dirTcrentiam,  repre- 

6  conccptafintjaudoritatcflcgis  reftringi  henditur. 

7  Co\cmiLquamuis.f.dcinimvoc.-\vcU*no-  Proccdit  deindcfharc  dcfinitio  in  \o 
nis a It-gc conlidcratx./ ttt eUpofittontff.dc^  com promiiTi s ,/ fi cum  dtes}tUasincipit ,  qutd 
mdmtntftr.t^ptric.tutor.tj;  curttor.l.adtgcre.%*  ttmen.  %.pUnum  ff.de recept.tr bttr.xn  fuppu- 
fuamuu.ff.dtiurtpatronat.  /.  cumpater.j7.  §.  tationibus  tdtcJ.  /.  emtor.  $.  i.ff.depacJjn re- 
duktffimu.ff.de Ugtt. 2. t.quaro.  §. inter loctto-  n untiationibus , /. imbemm , tnfir.  td  Senttnf 
remffJoctt.  confuUum  FcHcianum.  item  infolutiombus, 

5     Secundof  idimpetrarcfoletrcrumab-  dtcl.l. fiexpluribm.ff.de/otut.  in  rcfcripris. 

furditas ,  qux alias conicqui  folct,  mfi  vcr-  eapfedet apojlotica^xtr.derefiript.  in manda- 

ba  adfanum  incellectum  reuoccncur././c;-  tis  ptocuuiotiis,  cap.quiadagendum.deprt- 

re  oportet.%.tltudff.deexcuftt.tut.  enrttJn  (. 

9     Tertio  idem  f  poteft  criam  vulgi  opi-      Hinc  Corncus  numerot.  declarat,  clau- 

nio .  qux  vcrbis  vellatiorcm  vclminorem  fulam  mandatis  infertam,  quod  ipfi  libe- 

fignihcationcm  accommodare  folct././»-  ram  poteftatem  conccdat  illa  faciendi* 

berorum.  $.quodtamenCt//tM.ffdeUgat.j.t.  qux  dominus  pofiet,intelligenda  dc  his, 

tumdcUnionu.tS.%.afinamff.detnfiruc?&in-  qux  fpccialitct  exprcfla  vcl  comifla  (unc, 

JlrumJtgtt.  dequarcdiiTeruimus«»/./r4»/i<5?wwjw./6tfC 

jo      Quarto  illud  \  natura  rei  cfficercpo-  tit.  Habctdeniquclocurohacciplapofitio 

teft, /. cumquid.ff.drebm ered ficert.pet.6c in  in vltimis  voluntatibus./^if^w./tf.S./^: 

11  furnmamultas alixcauflx,tq«* alcgisla-  deUgt.s.tflfiu.^.cmdntctt.ffdevino^rutcOt 

toribus  ponderari  fclent ,  vt  verbis  alium  tjreUoUgeto. 

incelleauraad(cribant,quamprimafacie  Definitioadhucmodfijppagataaliquot 

pr ac  fe  fcrant,  vt  vidcrc Iicet in  fingulari  ca-  exccptiones  admitcit.  f  Etcnjm  cx  t.ficum  16 

iu,  Iftdetfiquu.  %.qutfitum.fffiquuctuuon.  tibiyinjr.de iud.  cdoccmur,hoclocu noha- 

tuclftfl.ctujfftii.non  obtemp.  berc  in  cauua  cuiclionis ,  q  tanqa  appedix 


1 


Digitized 


4jtt         Commentarii  Petri  Gilkenii  ad  Lib.  1 1.  Cod. 

prioris  contractus,  haiufmodi  reftrictio-  menadmoncndos  nos  efleduxi,harcver- 

nera  non  patitur.vtibidcmbancremco-  bafad  ea,  de  quibus  cogitatum  non  cft,  " 

piofiuscxfequimur.  refcrri  non  pofle.cum  ignorans  non  intcl- 

17  Secundafcxceptioeft,  vt  obfcruauit  \\gitm  tcm\ttctc,lHtcignora*s,infr.dcdo*M. 
hoc Ioco  Caftrenf.»»»./.  A lcxand.  num. 2.  L  mater  decedens.ff.de ineffic.  ttftamcnt.  I.  qui 
Iafon  numero  i.Bartolus t*J.{^iureiie.$.c*m  tum  tutortbm.9.  §.  fnai.ff.  detranfatl.  quod 
im.ff.de itbera/.  iegat.  Nicolaus  Euerard.  im  ctiam  ip(c  Bartolus  hie  numtro  quarto  ad- 
fuu  iocis  legalib.  iniectt  ageneralitat.  numero 9.  mittit ,  modo  neque  in  genere ,  ncque  in 
Sires,dequarra&ctur,ficacceflbria,veluci  fpccicdeea  re  veriumiluer  cogitaturafic 
ncxm,z\it£tudL\iiJ.2.ff./iquucaution.tud.Jift.  Rccipitdcindealiasdeclarationc$,dequt- 

.    caujf.fail.non obttmper. lftnaLff.de co.quod cer-  bus  mentioncm  fccimus  in  l.  fubpratextm 

toUco.  29.hoc.utul.  &  quas  elcganter  peiicquitur 

18  Tcrtiaf  aatcmexceptio  eft,  fecundum  Nicolaus  Euctix2td.t*Ucoagt*eraUtattJt.9» 
cundcm Iafonem htcnumero*.  Caftrtnf.n*.  tjrfequent.  Prastcrea  aduertcndum  puto, 
i.^dUxand.nUmer.2.cundcm T^tcoUum Eucr.  hauc  nolhorura  intcrprcturr»  traditio- 
hard.in?oceagencralitate.numtro9.\x\\\\s,<\uti  ncm  fcrupulo  non  carcrc,t  cum  quxri  11 
conncxa  C\xnt,capit.accufatmiextr.deharttic.  poifit,  quo  iure  hxc  rcmiflio  valcat ,  tra*fk- 
tjribidcmgUJf.wvcrb.iudicari.Angcl.inl.qui  elionu,anpac7t?  Si  tranfactionis,  vrcontti- 
Eema.§.duoJratrtS.rjr  aitiabtodtm  Euerhardu  tuit  Bartolus **mtro  2.  lAonnumcro^.qm 
adducli.  in  hanc  (cntcntiam  allcgat  Alcxandrum 

Eft  denique  &  quarta  exceptio,  quam  &Imolam,opponam  tranfadionis  natu- 

hoclocopropofuerunt  Alberic.  numeror.  ram.qux  gratuitaefle  non  poflit./  /.  f.dcj 

Bartoiusnumero  1.  verf.contrsgUffam.  Salycet.  tranja&.l.jtcauffa  cognita  99.  hectttul.  Nec  fa- 

numcro2.Caftrenf.numcr.2.K^4lcxand.num.i.  cisfaccre  videtur  confidrratio  Bartoti, 

Franc.Arettn.num.2.  Roma.num.d .peft Fuigof.  quodreusplerumquealiquid  rccipiat,  cu- 

Baidum (^ingeUbtodemadduclos.laJonn.s.  ius  nomine  hanc  tranfactionem  i n tcrpo- 

%^iUxand.conf42.Ub.i.i*4.dub.  CMarfUdnL  nat.Etcnim  cum  hancpecunum  intclliga- 

vnim.%.cog»it*rumff.dcquaftio*.Nicoi.Euer'  tur  coniequirationecontrouerfix,dc  qua 

J9  hard.inUcoagentraUtatt.numer.9.\non  cflc  in  tranfactionc  raentio  eft  facta,  &cui,  vc 

locum  determinationitcura  ratiorcctifcr-  iolet,iufta  proportioncconucniac,&  lirai- 

monishocnoftpatiatur,/.P/i«//«y;^:</frf«r*  tata  caufla  limitatum  crTectum  quoquc 

tjrarge*t.legat.l.pluribus.ffdeacceptiUt.sc\\xti  producat ,  /.  Imptrattribm.fupr.dthu,  quiim- 

10  ii  f  quis , cum  dccem  ex  caufla  mutui fol-  fam.n9t.Unttgri6.JJ.de atqutr.rerum.dom.noti 

uerct,prorai(erit ,  finihtltx  hac  tvtialU  potcft  intclligi,  contcmplatione  aliarum 

quacunqutcauJfapetiturum,\c\,yt\zionsct'  rerumrecepifle,qux  habira  rationeiuftas 

bxmodctzvxt,ftnihtltxpr*ftntitauff*,vtl  proportionis  illam  fortalfc  Iongo  intcr- 

txaUaftterevtUt^nt^ttcm digerit Franc.  uallocxccdant.f  Itaqueadmittcrcm Bar-  »| 

AtcunMbero  tt*bomnito^quoddtbtstxc*uff*  toli  fentcnuam.fi  illud ,  quod  dclatura  eft, 

depofitt,  ejr  quacunque  alta  ratione  velcauffa»  cumhis,qux  remilTafunt,proportionabi- 

Obfcruandum  tameneft,cundem  Franc.  litcitc{pondcit,*rgumcnt.l.t.ff.dereb.dub. 

Aretin.  quod  animaduerteret ,  gencralia  alioquin  duorum  altcrum  piobarc  cogc- 

verba  captiofa  efle,  propterea  etiam  mo-  mur,vt  rcmiflio  non  valeat  iure  tranfa- 

dcrationcm  ahquam  ex  mente  Bartoli  cx  ctionis ,  vcl ,  vt  iuxta  ipfius  Bartoli  doctri- 

lemtor.  §.  Lucim.ff.de  p*cl.  fubiicere,  vtfi  nam,  qux  tamen  (acisdubiaeft,vc  videre 

fubducto  c&lculo  fuper  admiftiftracione  licccapud  Andrcam  Gi\\.librojccundo  ,ob- 

frumenti ,  vel  fuper  racione  rnenfac  calia  feruatton.yo.  ponamui,  lpfi  reracdium  i.2. 

verba  profcrat  Mbero  tt  ab  omni  to,  tjrtoto,  $*fr*,de  rtfctnd.  vttedtt.  ii  dcceptus  fitvltra 

quod  ex  quacun^contracluattpttert  poffum.  dimidiuna  iuftatconucntioniscompetere. 

Hxc  eniro  verba  tcfcrenda  etfcad  contra-  Qupd  fi  vero  ex  (entcntia  Iac.  de  Butrio  & 

ctus,qui  in  fuppucacionem  venerac  »  Aliud  Salyccci  htc**mtro2.  ftacuarous,  vaiere  re- 

atUemetTe,fiicavetba  concepiiTet  ,qu*tx  miifionem  iure  pactt ,  quod  mhil  prohi- 

quacunquc  *U*  Uuff*  dtbts  ,vt  iupradidum  bcat,vcdicunc,diucrfisrcfpcaibus  vnum 

cll.  &idcm  vcrbum  propnc&  impropricac- 

Quamuis  itaquc ab  hac  recepta  Docto-  cipi,  Ug.  infuUm.ff.  dcprtfcript.  vetb.  i.  2.f. 

rum  iradiuonc rcccdcrenonaudcam ,  ta-  dcojfu.proce*J*i.  hicruriusoccurram a  vcr- 

borum 
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borum  proprieme,nifiincaiibus,  inqui-  mbcrccmcinftaurarciudicium.J  cumqu*. 

bus  illud  nominacim  ftatuitur ,  difccdcn-  rituri2.  ejr  Ugibfeqqff.deexcept.reiiudic.itz  cc- 

Aumnon  cttcJj.ff.dcUgatj.LneposProculeff.  izmtrznfo&iojrgum./jtenminoreni2e.tjocti* 

deverbor.ftfftif.LrunaUterff.de  legat.$.  nili  cf-  tul.  Secundo  obiicit  cadem  glofla  cx  fen- 

fcnr  huiusmodi  verba,  qux  habercnt  am-  tcntia  Hugonis ,  quod  11  promiferim  non 

biguamfignificacionem./.Z.4£».^  dejupell.  moucre  liccm,  tcncar  ctiam  non  moucre 

Ugat.   Si  cnim  contrahcntes  id  voluiflcnt  concroucrfiam,racione  iuris  fucuri,  Lfiipu- 

valcrciurepaici,idcxprcfliflenc/^»/f4.  §.  Uttioifiajf.§.quafitumffdevcrb.obUgat.  Re- 

•vbi  autem.ctrcafitt.infdecaduc.toS.c.adaudten.  ipondemus  cnim  Concrarium  euinci  cxL 

tum.extr.de dccimie.   Acccdic ,  quod  ncmo  qui  cum  tutoribu»ffdctranfac7.  Ncc  obftac  §. 

prxCnmaLturiiL&arcbona.Cua.J.cumdeindebi-  quafitum,  cum  ibidem  rcs  aliena  promiila 

to.fi.de probat.  in  qua  caufla  donacio  confti-  tuic,  quarobligacio  coucnicnccm  cftcaum 

i4  tuitur  IfiUusfamiUjtffdc  donat.  Vndc  f  ha*c  fortin  non  pocuic,  nifi  iure  poftea  qua:fito. 

opiniononvidecurcucacfle,etiamficaucc-  Aeceditquodis,  quicumaliquo  cranfigic, 

lzgraria,illamclaufulam  cabcllio  adiiciac,  nonpromittatipfilicerc  ,  ncqueetiamra- 

qua  poftcrior accas  a  prioris  ccmporis  fim-  tionc  euictionis  tcneixur  Iftprofundohocttt, 

plicitacc&candore  recedcns  cx  ambicio-  Tcrcioeadcm  gloflaex  interprctationcc- 

la  formulariorum  diligentia  cxcogirauicfe  iufdem  Hugonis  opponic/ ftvnm.  §.pcnuU. 

adin£rafcriptamtraBladioncm,compofi-  quodfi  incerccflitpa&um  dcnonpetcndo 

tionem.pactum  &conucntionem  deucnil-  mndum,poftca  pctat  vfumtruchim,  qucm 

.  fc,dcquaBar«olus/tfV num.j.  Vrgcntenim  nonpoflitpetere.nifi  cxalia  caufla ,  illum 

adhuc  lllc  rationes,  dc  quibus  mencionem  tamcn  fuftincndum  non  efle.  Sed  ipfc  Ac- 

fccimus ,  nifi  conftaret  contrahenccs  ha-  curfius  hac obieaionem  diluic.diftinguen- 

buiflc  ctiam  animum  donandi,  &  propccr-  do,  inccr  vfumfruccum  formalem  &  cauf- 

ea  huiusmodi  claufulam  infercam  fuuTc ,  falcm,vccum  ibidem  vfusfruthis  petatur, 

vclquodhociniplb  cractatu  cxprefliflcnr,  quidominiocoh^rcac,  intelligaturctiam, 

vel  conie&ura?  hoc  iplum  arguercnc ,  cum  cx  eadcm  caufla  pcci.  Que.  folutio  ex  eo  ad- 

captiolamlibcralicaceminccrprccaciopru-  miccendaeft,quodibidcm  nulla  mentiofi- 

dcncium  infringcrc  folcat JjffMtranfafty  L  at  dc  vfufrudu  ex  alia  caulfa  petito.  Ex  his 

Jcdetfiquu.§.quafitumfffjquiscaut.  Hicdu-  apparct.non  cflc  veram  fcntcntiam  Hugo- 

bitandi  caufia  mouifle  fufteccrit.  nis,  Accurfii  &  Alciati,maxime,  cum  lcx  ,fi 

Pcrgo  ad  qua:ftioncm  in  vlcima  glofla  itaquis.§.finffdeverbor.obUgat.  cumaliis  lc- 

propoiicam ,  anficumaliquoex  ima  cauffa  de  gibus  fupra  a  nobis  allcgatis  contrarium 

2  s  certf\reexperur,&poficetranfigam,  ejrexaU*  demonftrcnc.  Recipittamehaecinlpeaio 

cAuffarationcciufdemretcxperirivcUm,exccpti-  nonnullam  diftinehonem  cx  circumftan- 

x6  artctranfacJionisrcpclUndusfim.-fEtenim  Ac-  riisatcionis  mou\  &cauflarum  in  a&ione 

curfius,&:  Accurfio  fubfcribcns  Alciac.  nu.  in  rcm  in  ipla  conuencione  expreflarum , 

7'&fia .confticuunc,  illum  fubmoucndum  an  minusjjtn  eadcm.%.afttones,  Lfimater.  §.fi 

%j  cflc.  Cacccrum  f  aducrfancur  Cynus  htcnu.  quis  autem.ff.de  except.  rciiudic.ejrtap.  K^ibbate 

j.k\bcricJtum.r.poftoldrad.BartoLnumer.4.  dereiudicmt. 
Buidjtum.2.\^ingcLnum.2.&  j.Cafircnjwm.j. 

StUyc.num.4.Alex.num.4Jafott.numer.S.Ludou.  L^Xificatifa  COgntta,^. 

Roman.num.jo.crfcq.Corn.ctrcafin.lAo\xct\it 
,gauccmgloflacribusracionibus,f  primpar-  :>  v  m  m  a  r  i  a. 

gumcnco/.*?.  hoctit.   Scdrcfponliofacilis  *  TranftaionuBodatoautretentononprocedit. 

cft.cumeadcraincclligacucrefpcdufpcci-  x    Tranfatoo  de  rejua  auaor.tate  fententu  noflra 
erum.dcquib.  incranfedionc  gcnerau  vc-  pTon*nttataeR,m«pofitjnonralet 

.     .    5.  n-  1    Tranfa&to  contra  fentcnuam  oua  aluuius  rtnicdn 

hfimihcercogicacumruit.  ACquinquatftlO  .  ^UaUatttntartpofinferuandaeil. 

noftra  cft  dc  duabus  cauflis  pnncipalibus.  +  TrsnfMaio  loium  hakt fi  vtrinqut  ignoremmrem 
Quid fi enim  rem  aliquam  a  tc  pctiiflcm ,  iudttatam ejft. 

quam  mihi  excaufla  venditionisdeberes,  , 
*&:poftca  tranfa&ionem  inrcrpofujflcm ,  VmLjf.hoc  titul.  inrclligamus 

iancficadcmrescxcaufla  fucceflionis, vcl  ifffSE^  t  tranfa&ioncm  null^  ^atc  , 
legaci  auc  fimili  racione  debcrecur ,  qucm-  aut  retento  nor.  pi  ocec crc.  v 

adraodum  fcnccnciaabiblucoria  nonpro-  SBSSw  tcni  cx  ^P^^  dcannionc  vel 
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collatione  difFcrentie,  intcr  padtum  &  traf-  monftratos  tcrminos  proprium ,  nullo  pi- 

atftioncm ,  dc  qua/  iffJctranfatt.  appare-  gnorc  aut  fcruitutc  obftritlum ,  darcs ;  po- 

at,rranfaetioncmcffcde  rcdubia&incer-  ftcaapparuit  prxdium  Sempronianufuit 

ta,confettarium  quoqucvidcbatur,  vtdc  fcobligatum,autpropartcalicnum.Titius 

rcquaeauctoritate  fentcntix ,  noftra  pro-  tanquamfldcnonprarftitarcpctitfundum 

nuntiata  cft,  nulla  trifactio  intcrponi  poi-  Scianum,quafi  tranfattio  nulla  cflet,tra£ra- 

*  fit."l*  cumresiudicataremplancccrtamSC  turanaudiendus  fit?  Non  cflc  Impcrator 

cxtra  omncm  controuerfiam  conftituat ,  /.  conftituit,  quod  dccifam  litcm  transadio- 

5 fo/lrcms6.ff.dereiudie.  Vndc f  fi pcr  appcl-  nc inftaurarif  iura  prohibcant,i///.f*«r«ra-  i 

latione  rcftitutionc  in  intcgru,  dcductionc  taJ.fratrit,io.Uum  proponasj/.t.non  minorem, 

nullitatis,  q>  caufla:  cognitto,  (quod  noftra  2oJ.qttamuist  30.  vrgenti.  Ergo  pcrfidia crit 

lcxrequirit, )  noninterceflerit,pcrfuppIi-  impunitacontradifpofirionem/.f*w/>n^i- 

cationem,dcqua/»  t.Jiquis  &  authent./equ.  nm.^tfuprufroximotitAtemlfiucapudaclaat. 

/upr,deprecibies Imperat.offer.  reuifionem,  vt  hvctituL  OpportuncImpcratorfoccurrit.J 

in  fcntcntiis  latis  pro  tt  lbunali  Spirenft  res  illum  poflc  ex  ftipulatione,fiquidcm  lubfe- 

iudicata attcntari poflit,tranfactio  feruan-  quuta fit,  velfi  nulla  interucnerit,  actione 

dzcffct,vthiccrt.eteganter2j.$.r.ff.de con-  prarfcriptisvcrbisagcrc,  vtfundusillelibc- 

4  dic7.indeb.lmof  fi ignorentrcm iudicatam  rctur, autquodintcrcft,  fi  alicnus iit prz- 

efle ,  adhuc  tranfadtio  fubfiftcrct,  l.tt.ff.  de  ftetur,  /.  cum mota^.  hoctituU.  1.  &  t.ex cmto. 

tran/affion.His  cauflis  ceflantibus,rcbus  iu-  ti.ff.  de  contrah.  emt.  Scd  quomodo  cx nu- 

dicatis  ftandum  criti  da  traniactione  t  dabitur  attio  contra  leg.  4 

cum proponas,  i^.hoctitui.  aut  quare  non  v- 

LexJt  pTO  fundoj}.  *****  rcmcdio  /.  fiueapudada  2S.  vt  rci  vin- 

dicationeminftituat  ?  Ratio  prima:  qux- 

Svmmaria.  ftioniscft,  quod  vterque  tam  actor,quam 

1   FaHijpicitiproppfita.  rcus  ccrto  modo  trania&ionem  impleuc- 

x    Tranjkaione  decifam  littm  tcmert  infiaurandam  rit,  attor  dimittcnolo  fuhdum  Scianum. 

nontjfe.  reustradcndo  Sempronianu  agrum.  &  i- 

I  Si  tranfaclionisfictsnonftruttur ,  txptrmquupo-  __  __:;__j  _______  *    _-i- ._.-_, 

'        _J  a.  ,J.  r  •        t-  ta  renmplemcntura,  vtloquuntur,inrcr- 

teitcxftipulattonevtlaaiontprafirtptuvtrbu.  c  j       j       j-  c 

#  £nucteataranoqu,rtextranfaaion!hoccafua~  uencVr-  Sedquod  pridium  Scmpron.a- 

Uio  deferatur.  num » vt  conuencrat ,  non  iit  libcrum,  id- 

5  Magnadijficuttatcircammpntatuntm$.fitamtn  circocxdifpofitioneiuris  actioprarfcriptis 

ra ipfat.  verbis  fubftituitui  /.  2 t.  hoc  titul.  rcus  ni hil 

6  inttrpretatio  Doneili.  tradidcrat ,  & idcirco  rcde comprchendi- 

7  Altaexplicattoglojf*.  tur.eXpactoatrioncmnonnafci,  fcd  pcr- 

*  Tranfaatontmaturtiquaapudmcconfittutatftd^  mittiipfi  vindicationcm,ideft,  primama- 

mtmttmnon  tnbncre.  A.     .r  r  .  «r 

_  .    .   -_...  j.„„_t   ctione,nonvtreiuicitcrurquxiriocompo- 

n    Contraria  argumenta  lajonu  qut  putet  aomutuim  r        '  .  \  , « 

bocmodotranfire.  fitt,  vt  ad  obicquiumplacitorum  quis  vr- 

1«    Eum  qui liti  renuntiat non  tamen  prtptereafateri,  geatur. 

quodalter  mbabeat.  Scquitur§ /itamc f  Eesip/asapudteconfft-< 

II  Tranfipitem  non  vtdtri  babere  animum  ius  fuun  tutas,  obquarum  quajfienem  Ittts  dcctfto  intcr. 

tn  altum  transfertndi.  eeffu.fi/cus  vetatiusz>indicanitynihit  ampftuspe- 

u    Adrepcntndunialiquemfu§cnequodintmio^  ^^.Hxcvcrbafatisobfcurafimt.Sic- 

„    jZamuLbm.ff.dtcontrabtmt.  nimrcs  apudillum  conftitutx  crant  quo- 

14    Uultoscafmextjhrcqui  vfucapicndt conditionm  "odovindicabat/ '  contrzt.offctum.ff.dcm 

tribuant ,  quamuu  ad  domimum  traufaendum  ™ndic.  &  dcindc  fi  rcm  ipfam  habet ,  quz 

idtntinonfint.  caufla  dubitandi  cft  ,  an  petere  an  noiu 

-  Vius  Iegis  expofirio  impcditi-  poflit?  Paucisiequor  fintcrprctationcm  S 

orcft ,  quam  vt  facilc  quis  fe  DoncMi numer.s.  &  Gothofredimy&rf^- 

mdc  extricarc  poflit.fVindi-  Ji,  hic  conuerfam  rationem,  vt  acccpto 

^cabat  Titius  fundum  Scianu,  fundo  aliumdaret.  Sitamcnadmittenda 

inprogtcliulitisinftitutar^tandcmcontro-  fit*J*  intctprctatioglofl^hic  inverboconffi  7 

ucrfia  per  tranfattionem  hac  Iegc  fopita  tutaa Bartet.n». z.Cyn.nu.t.  Odo/red.n.t.Angcl. 

eft  ,vt  tu  ,Mxuius,fundum  Scmpronianum  n.t.BaU.n.i.Corneinu,i.ver/icul.nota  quod  traf- 

ccrtis  finibus  Ubcrum,  idcft, vfquc ad  dc-  a^oiAretmjt.i.K$MajUnJ.Alcxand.inv2.xt^ 
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fa£bm  efle apoftrophem,  acfcrmonem ca-  dendi ;  Verba  autcm  non  cfla  cxaudicnda 
fern  in  p.  rfoium ipfius rci,rc&e infcretur,   vltra  intcntioncm contrahentiiV.** 

8transadtioncmtciusrei,quxapudmccon-  ffdereb.cred.ftcert.pet.&Lss.&S7.ff.deobiio 
fticucaiic.domiruum  nonmbuCTc,  nccab   &^h.l.ftmarttmi2.^fmegakerit.ff  adUt;  lui 

co  qui  mccum dcadit , in mc rnmircrri.  ^^*/.tQuarto.quodiumciatadaliqucm n 

Quod  conneraarc  qijoquc  vidctuc  L  exte-  rcpellcndu,intcntioncm  ipfius  cflc dubia 

pttojfdeexcepi.ret  tudicj&LpenuitJnfra, de  v-  Can praJentiaJeprpba.Vndfiii pddcramus  in 
futap.proemtore,  vnde  ctiam  non  dcbctur  ab    rcnuntiahtc  Vcl  ttanflgentcpotuiflc  eflc  a- 
codcm  cuidio,  vttuc&l.jtd*mu8.§.deemitt%   nimum  iuris  fui  abdicandi,  tamen  illud  ob- 

«Vff.delegat.t.  quodipfum  confirmant  o-  fcuraeft.  Probarioauceambifcuainccncio- 

9  mncs  doctores  fupra  a  nobis  allcgati :  f  ni ipfius non luftragatur, c.inprafentta.extr. 

quamuis  Ytionhtcnum.ti.  vacilict,  &: Saly-  deprobat.  Quibus  fundamentis  iaetis non 

cctJtum.7.  talcm  cxpohtioncm  apcrtc  op-  obftabuntca,  quarc  diucrfo  allcgata  funt, 

pugnct,T'/  ettamfactt  OUarun.Soctn.  m  §.  nt-  cum  omnta yna ncgationc  fubmoucri  po£ 

htlcom-mtne.l.naturaUter.ff.deAdauir.veiamtt.  fent,  probaridcbcrcquodtrafigcmvclrc- 

pojjcfj.num.269  idquc  ^nwznto  Lpofiquam  nuncians  habucric  arYeaionem  dominii 

btt,  fupr.de patt.  quod  lciliccc  craniigcns,  transfcrcndi.  f  Porro  ad  /.  cuntbus  re- 

vclhocmodopacifcens,omncius&actio-  fpondcmus  .  cx  rc  illa  affirmatiuam  il-  x± 

ncm  abdicartcmtclligacur.    Sccundovr-  lationeraquidemcofligia dominioadvfu- 

gccquodiniimihquarilioncfcilicct  cum  capionem,non  contrariam.  Dcindefiad 

quisinftitucarcivindicacione  huic  acrioni  talcm  argumcntationem  nobisconniuen- 

rcnunciac,mouec  Komm.mt.natura/ttcr.  dumforct,adhuctamen  nihileflcc,  q,  flu-  ! 

mhtlcommune,deadq.vel amttt.bcri  non  poil  ctuemus.cum mulci  cafusoccurrancqui  v- 

fcquin  tali  rcnuntiationc  mtcrpoiita ,  pcr  fucapiendiconditioncmttribuerepoflmt,  14. 

conicquens  dominium  quoquc  transfcra-  &tamcn  dominiu  non  transferre  nequeat, 

tur.  fine  quo  rci  vindicatio  iubiiftcrc  non  quamuisreuCTadominusficW.*/»r*«»- 

Vot\\tJjnrcm.J}.deravind.  Tcrtio.quod  rc-  tm.%.ftapupiito.%ftafurtojojtelfivtrvxort.ffm 

nuntians  pctitorio iudicio  rcm ^p  derelicto  prodonatoJ.abeo.§.t.ffdevfurpa.&vfucap.Kc-  ! 

habcrcvtdcacur.&proptercadominuim  1-  cipitramcnhsrc  infpcctio  vnamaut  altcra 

piius  rei  ipiipoihdcnri  naturalitcr  quarri.  declarationcm.  Primo  jvcnonproccdar,  fi 

Quarto,quod,  qui  vcht  conicquens ,  vide-  quis  xftimationem  rci.quam  cx  tran/actio- 

atur  quoquc  dcfidcrarc  omnc  nccelVuriu  ncretinct,foluiflct,//^wi4/^/.^^rrfr  tnt. 

antcccdcns,/.  iilud.ffJe adquir.  velamttt.  he-  «Wr.<^t/x»r.cumtalisdonatiofimilisfitem- 

red.   Ex  quo  igitur  ccdit  rei  vindicitione,  tioni  J.titis.ff.proemtire. r\cccd\t  l  ettttret  euni 

vidccurquoquccedercdominio.  Qumco  lfeqff.de  reivt>>diJtaBar.hicr.i.Corn.nr.circM 

ztgumJ.cuuibusffde  contrah.  emt.  quod  cx  /w.Sccunda cft,  fi ipfam  cranfa£tionera  fe- 

qua caufladominuim conicquimur, cx  ca-  quctctuttt2dit\oJ.traditiombfupr.depac7.& 

dem caufla etiam vfucapicndi occauoncm  fffertraditionem,tnfiitJerer.dimfhC.tt$  d.  $< 

nancifcimur,&cotra.  Tranfadlioautchoc  nthilcommune,n.6i. 
prxfidiidcfcrre  ioictj.ex  caujjajnf.de  vfucap. 

f»***  Lextcumdonattonis,  34.de 

Scd  camcnhisargumcncis  nequaquam  +    nC  fl 

tantum  dcfcrcndii  cft,  vta  rcccpca  fcncen-  J  ' 

riadifccdamus.qncduminprioti,  fedecia  C«ww  .  »  T  i 

mfccundaqu*ftionedcfcndicAlex.««a  „.  M*UA' 

naturaUtn^.mhUcommune.n.iO.Iaf.tbtd.pofll-  !                TT^Va    a      j        n-  « 

/      r>    L   /  /.  j  jTu.  1    Pr<"T"P'°  *  ^uobertdttnftttuendo,nonobliiat. 

rmtlam,  Raphaelem  Cuman.  Aret.Ant^  de  Bttt.  &  ,    B^mtfiutaatonututtUtentt^amuu  upofiuLes 

Baldumtnhancfententtaadducloi.  Primoarg.  non  infiituatur. 

no(it\  tCXtus.SccnndonctiJite Jtrf.de  tngen.  4  Propofitum  inmenteretentumnoneperatvr. 

10  tf>»»4ffiww//f.cxquacolligimuS,eumquili-  '    Sl  rtrbadtaltquem  bcrtdtm  tnflttucndo proUta fint 
ti  rcnuntiacnon  tamen  proptcrca  fatcri,  <b  fn  moium  tmttomitt  emfmodi  tranfacltonem 

11  altcriushabeat.  Tcrtio.tquodtranfigcns  nuUmtfiemomentiftcundumBulgarum.velpc^ 
*r  ri.niinrianc  nA  vtrUinmr K-,k#>r/- derttxfuturoeuentuftcundumPUccnttum. 


StBa  nofirorum  interpretumex  duorum  tencerta* 
tiont  manantet. 


&  renuncians  nd  vidcancurhabercaftccci 
onem  ius  fuum  in  alium  cransfcrcndi ,  fcd 

Htisvcxadoncmrcdimcndi,autindcdifcc-   ?   Argumenta profentxntu Bulgari. 
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t   A*a$n:&*rgtimntu  orefenttntu  Avenk.  putct  hanc  conuemionem  pcnderc  cx  c- 

9  Pofjumui altqutm fpt  promtt  ad  matrimonium in-  uentu,qucmadmodu  cctcrx  obligationcs 

uitare.  condirionalcs.Ncq;cnimcflcturpetalcm 

10  Argumtntumatontrariofenfuvalet.  conditioncm.  Hxcduorumcdccrtatiorc- 
„    Quu  potesl  blandu  vtrbu  induti  vt  aliqum  bere-  intcrprctiDUS  anfam  dcditin  partes 

dmfattat.  dilcedcndi.  EtfnimtBaru>.#.Ang.»./.Ca-tf 
IJ    CondittonaUm  trtnfrttonm  dt  qua  btc  tra&e-  '  Bulpabri  oomi 

tur  nullam  ebligatientm  cenfittuert.  ilrcnU./.  Aicx.». J. ArctiJ»./.  culgan  opini- 

„   jnttatausl.6uffMvtrb.obUg.  oncm  dcfcnduat^thuiusmodi  obiigatio7 

14    Anctutmcontratlmcaptateriiprobibiti  fint.  vidcaturconttabonos  motcsJ.fitpuUtiohec 

iy    mfiitutii  abahtno  arbttho ptmierentnpottif.  d-  mvd*.6 1. ff.de  vnb.obltgat.&h*cnefir*Ugeji\L 

tiudincontractibut.  fim*iomis.h*ctit.msuomc\ctopct/.  tlle  att~ 

16  QutdtuTkfttfipremifiodealiquem  beredmtnfit*  ^ffJg^i^i^lMauritv^^Xic- 
tutndojnfomammoditoyufit.  indcq,,vtvrgcnt  AlcxancU/r».*.&Salycc. 

17  D,Uurfi  U<hfttftrUAm  '  tus,fiiftaconucntioficrctPurc,n6 valcrct. 
is    prm$tofubmedef*nav*lct,quamukcauJ[aad-  Ergonccfubconditione,  allcgat/.  £r/«r4' 

diclainjHtutionunonfeqHatur.  Ageriuf.ff*d/.F*Uid.  DhTcntiuntautcf  Cy-8 

,t  Quartpuraconuentiodtaliqutm  beredem  infiitu-  n\lsn.j.k\bctic.n.t.Cotn.n.t.veif/ccunduieft 
(ndocontrabonosmorttdtcatur.&nontdmob-  B*ld.n.*.S*lycjt.t.Fr*nc.Arettn.n.i.Lttd. 
tincAt  tn  cendittenali  conuentiene.  «jM.».*.qtfis  vacillct  hChic n.  4.  vbi  in  hac 

3§  X  prxfenti  conuitutione  trcs  fcntcntia 

allcgatlacob.dc  Butr.  Pctr.  FuJg. 

Jj§  fcntcntix  potiflimum  cliciun-  Ray0.Raphaclc  Cuman.Moucntur,  q.  hu- 

tur.  Primo.quod  volctidolust  iusmodi  conditio  non  vidcatur  cfle  turpis, 

m  non  infetatur.-i'//.  nemo.ff.dereg.  autc6tra  bonos  mores,t*'£./.T/>/#«,ff/i5,§./.  9 

tur.u\pfctente*xtr.codJi.6'.%.pr*tcre*.ff.qu*in  ffdecondit.  rrdcmonftr.  vbi  quisfpcpmiiad 

frtud. credit.geft.  huc  pcrtinct  ctiam  L 1.  §.  matrimoniu inuitari  poteft,  cu  amatrimo- 

4iftf./f^/«/*rquodvolcrisnulla  iniuriaad-  nio  adteftamentum  non  inconucnicntcr 

fcitt\it,t.nonputauit.§./i quufitamsnu.ff.de  mictzmns^.gemmajejponf*/.^  Sccundo,q,  10 

x  ibn.pofcontr*t*h.f  Sccunda  cft.  quod  pro-  iUud  vidcatur  innucrc,  Lfinutures  hoctit.  a 

miifio  dc  aliqucm  hcrcdcm  inftitucndo  c6trariofcnfu,invcrbis,//»f  aUquacoditione. 

5  non  obMsct.vthic&Lfimaiorcsji.hoctituL-f  tTcrtio,q»nonprohibcat,qucblandisvcr-  ir 

Tcttiacft,  quxduabus  prioribus  acccpto  bis inuitati,vt aliquc hcrcdcm hcuttLfinaL 

rcfcrri  dcbct,  quod  rcmitfio  adminiftratx  ffftquisaltq.teftfrob,  Quarto,q,cuhscctc6-  u 

tutclx.dcbiti,donationis,  aut  tranfaftionis  ucntio  nullu  vinculum  conftituat,  fcd  vcr- 

caui1aafcicntibustactavalcat,quamuisal-  feturinmcra  voluntatc  iptius ^pmitxcntis. 

tcr  hcrcditatcm  fuampollicitus  iit,  &hu-  pconicquensctiapenculota  aut  turpisvi- 

iusfuxpromiflionis  fidcmnon  prxftct.  dctind  po(fit,vt  in  / ftftp.de  pac7.e^  Ldefidei- 

Cicca  explicationcmhuius  lcgisquxrit  commiJJo,tt.hoctit.  Egohancvltimaopinio- 

gloifa  in  verbo  adfiringitur,  an  illud  gcncra-  ncm  ctii  vcriorc  ftatuo.  Ncc  obftant  argu- 

litcr  vcrumfit,  &  tandcm  trcs  caius  con-  racntain-contrariumallcgata.t  Lcxcnim  ij 

ftituit.  Primo,  cum  quis  fpc  &:  cogitatio-  aj.ff.deverb.obUg*t.\o^uit\xt  dc promiflionc 

nc  hctcditatis  confcqucndx  cum  altquo  poenali,  fiquisftipulantemheredc  nonfa- 

libcralitcr  trantigit,fed  tamcn  hoc  in  tranf-  ccret..  Qux  promiflb  ^pptcrca  cotra  bonos 

attionenoncxprimit:  tunc  enim  finevlla  motes  cenfctut,  quodliberamteftandira- 

4  controucrfia  tranfaaioncm  tcnct c ,  t  tfi  cultatem  promittcndi  aufcrat ,  quod  hic 
repctendi  ff.de condici.ob cauJJ.    Sccundus  ca-  diccndum  non  cft ,  lcx  noftra  &  l.fi maio- 

5  fus  cft,cum  vcrba  confct untutt in  condi-  res  deconditionuU  remifftone_j nullam  mcnri- 
tioncm  inftitutionis.vcluti  fime hcredemin-  oncmfaciunt,lcx  caputori**,  ejr  l.  ilU  ,  ad 

fittuerts.ego  obltgationem  tutcU  remitto.hoc  ca-  cauflam  contractus  propric  t  rcferri  non  1 4 

fuapcrtc  noncxpcdit,quidfcntiat.feddu-  poflunt,  cum  fcnatus  mftitutioncs  dun- 

as  opinioncs  rcfcrt.vnam  Bulgari,  qui  pu-  taxat  captatorias  improbauerit  jpptcr  cx- 

tct  huiusmodi  remiflionem  nulla  cflcjtan^  empli  perniciem,quod  ad  contractus,&  fi- 
fub  impoflibili  conditionc  contractam.  §.  milcs  conuentioncs  non  xque  adcommo- 
impofililis.inftJeinutil.ftipuUt.  turpiaenim  dari  poflit,cu jppriccaptatorixhuiusmodi 
dc  iure  videri  impoflibilia.  LfiUus  &  icondi-  nactioncs  ccicri  ncqucant ,  alioquin  cnim 
$une$.ff.decondit.infttt.  altcra Placcntini,qui  iccundum Baldum fcqucrctur.  quod  quU 
\>  noa 
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non  polTccaliquchcrcde  infticuerefub  illa 
condidoncji  necejfaria  viu  jubfidu  /uppedi- 
l  J  /rf*w/.Acccdicquodinfticucioabarbicriot 
alicno  pendcre  no  debeat,  t.tffdciegat.2.dc 
qua  propnc  tllq  legcs  loquuntur:  qux  con- 
fideracio  hic  no  lnteruentc.cu  coditio  pen- 
deatavoluntacevnius.Vltimumargumen- 
tum  Iafon  in  ipfum  Alexand.  &  Salycetum 
mcoiudicioparumconiidcrate  rctorquct, 
contendens,vcipicaic,  lilud  incuitabiliter 
contracos  ftringcrc,  quod  cum  ipfi  ftatu- 
ant  rcrriillioncm  puram  valerc ,  confc&a- 
riumquoqjfic,  vt  &:  condttionalis  valcat. 
Nosautcmhuius  argumcti  vimin  fcqucn- 
tiquxftionc  pcrfcquemur. 

Enimucro  cumgloifa  dirTcrentiam  fta- 
tuatinterconucntioncmj  ,  qux  fub  con- 

1 6  ditionc ,  &:  deinde,  f  qux  fub  modo  corra- 
hatur ,  vt  htc ,  putctpoilidcntisconditio- 
ncmpotiorcm  cfle,illi  autcm  obnneant  ca, 
quxdrximus.cxifticnd  mcdioctis  difficul- 
tas.fi  Placcntim  &:  aliorum  intcrprctatio- 
ncm  cucrt  velimus.^W  caujfic jitt<juod  htcpro- 

'  mus%iHicautemcontrariumjiatuamui\  Hocni- 
mirumeft,quod  vrgcrc  voluit  Salycctus  &: 
Alcxander,quorum  ingeniacirca  hanc  co- 
fidcracioncmdefecilfclafon  cxiftimar.  A- 

17  nimaducrco  noftros  f  liucrptcccs  plusla- 
borarcdc  fcnfuvcrborumipiiusgloflx,  vt 
ixpcficrifolct,qua  dc  vctafolutionc.  Sunt 
cmm,  quiarbitrentur,  gloflaminnucic,q, 
ipfaremiflio  valeat,  icd  vitiarimodumad- 
iecaim,Bartol.A/f»w.tf  Baldus».*.  quamuis 
isrcquiratvtprxtcrfpcm  hcrcdttatis  quid 
aliudpromittatur.  Cajlrenfn.4..^lex.  num.j. 
Salycnum.j.laf.nu.s.Angeiucin  l.  mpojftbtlu.jf. 
deverbor.obltgat.Cynmhtcnum.t.Alberic.num. 
1.  Sunt  rur fum ,  qui  gloflam  ita  cxaudiant , 
tanquam  ftatuat  hanc  remillionem  nullius 
efTe  momcnti,//* franc  .^iretin.n.  j.  Ludou. 
Ro  man.it.  14.  Philtp.  Corn.  n.t.  verfic.  tertium  ca- 
Jumjcd  hoc  folum  tribucre,  vt  tanquam  in 
recurpipociorficcauflapoflidcncis.  Vndc 
fi  prior  aftio  cxftinda  non  cifet.pu  tat  idcm 
Roman.  &  Corncus,ilIum  moucntem  hac 
ipfam  accioncm ,  pofle  caufTam  rcmiflion  is 
cuitarc,cum  is  ad  defcniioncm  fui,  propria 
turpitudmcm  allcgarenequcat,/. /r^yifTw- 
nejo.hocttt.  Qua de caufla  vt  qd mcx  cogi- 
tationis  & iudicii  lic,pauciscxproma.  Sta- 
tuo,fcntentiam  illorum  prcfercndam ,  qut 

lSexiftimcnt  hanc  rcmifltoncm  f  valcrc, 
quamuis  caufla  promtflx  infticucionis  non 
fcquacur.  Nccprocedcretlioium  allcgati- 


4<St 


oncm,qui  cxiftimcnt.inftituta  priori  a&io- 
nchunc  cxccprionis  beneficium  non  ha- 
bere.Etcnim  nullaturpitudocx  parrc  ipfi- 
us  vcr  fatur,fcd  altcnus,qui  h  crcdtratc  ipfi- 
us  hoc  modo  extorqucrc  voluit.  Vndc  pf  us 
ncgotii cffc  vidcmus, cum illa  difccptatio- 
ne,quarcpuram  f  conucntione  vcitranf-  # 

a&ioncmcurpcmcffcdicamus,cuiudiucr- 
fumincondittonali  promiflionc  probauc- 
rimus.Ec  puto,  rationcminpromptu  fci- 
pfam  infinuare ,  quod  prior  coucntio  nul  • 
lum  obligationis  vinculum  cotincat,  quip- 
pe  qux  m  mcra  promittcntis  voluncace 
coniiftat:hic  auccm  ahud  obtincat,  cum 
difpofitto  in  formammodi  conceptafta- 

tomob\igctyl.qMbmdiebm  $. fin.ff.de  condit.dr 
demonjtr. Vndccum  huiusmodi  pactto  ten- 
datadminucndam  ceftandi  liberrarem,  /. 
pattum  tsjupra,  depaftis ,  &  votum  eriam  ca- 
ptandx  mortis  poflit  induccxcJJeJideicom. 
mijjo ko:tttul.no\\ immcrito rcpudiatur ,  vt 
hacnojira lege^Lfimatores.zs.  quod  fanc  in 
conditionaliconucntioncdici  nonpoccft 
Eftdcindc&raliadiucrfitatisratioquamuis 
illavniucrfalis  no  fit.quam  pcrpcndcrunc 
hocIocoCynus  &:Albcricus.  Quodfire- 
raiffio  pcr  accepcilacionemficfacca  ,  tunc 
illam  conditioncm  rcfpucrepcr  gencrale 
dcx\n\\\oncn\l.actus.ff.deregut.  ,UK  quodin 
modo  non  xquc  proccdic 
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N«»  vtitrimetucomfulfum  quiifecift,quiamicH 
praftntts  habuerit. 

liemquo^obmttfiiuitcmprafentmfutjfcfrcfo- 
namtu. 

CauttlatabeBiemmin  concinnaniu  infirumtntu. 

t*  *  —  £m   ail  f  •  * 


runy,  ltgemuntctfa.lt  rtquirttur. 
An  hotcafufuffUiat 


Diutrft  fenttntta  iotlorum. 
Qutiitconfuetudine  obtineat/ecunium  Iafot 

Vidam  fundum  vindicabac  rt 
proprium  :  rcus  fe  dcfendit 
cxccpticnc  tranfsaionis ,  a- 
c>or  ieplicar ,  transa&ioncm 
mccu  cxtortam.-duplicando  a£tor  replicati- 
©nemcxco  confutar.q,  tranfaaioraclafit 
amicis  interucnientibus.fEnimucronon  1 
videtur  vcrifimilc,  rimorecompulfum  quc 

aliquidfeciflc,quifuqcaulTxvindiccs&dc- 
fcnforcsf  fcnccshabucric,  vtbtc&ljion  eft 
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verifimiteffquadmetuscaujfa ,  dc  quarc  copl' 
otius  yizic*xd.concl.toca.n.2t.&Je<x.  Boer.  dr~ 
af.ioo.nu  S.Rdi  k  Vall.conftt.2.ntt.26.&Je(i.  vbi 

*  id  certis  modis  dcclarant.  Idcm  quoquef 
obtinebit  fi  prxfcntiam  iudicis  adtuiflc 
proponamus  argument.L2.infray  dereb.decurU 
onum  fine  decretonon  alien.  tib.  to.  i.  indonati- 
cnib.c.dcJonat.  quippetatum  fiducixlcges 
conftituunc  in  auttoritatc&  praefcntia  iu- 
dicis.vt  ncdum  timoris,  fcd  ctiam  prarfum- 
tioncm  doli  tollat,^./.i.C?<i/.^.*.^/.Hinc 

J  tabcllioncsf  in  cocinnandis  inftrumentis, 
dc  praefentia  amicofumfi  fuipoccftatfi  fe- 
ciflenc,menciortem  facerc  fotcnc.  Indeet- 
iam  legibus  municipalibus  plerunque  ita 
comparatum  vidcmus ,  vt  rcquirant  in  c6- 

4  cra&ibus  mulierum,prc/entiam-famicoru, 
quocafu  difccptantnoftri  intcrprctcs ,  an 

5  tufficiat,quosuis  propinquosfctiaremoti- 
ores  adhibuifiVEt  funt ,  qui  putent,t//fl*r- 

*>  tolusyBaldttshie  &cnnf.tro.  diflentiunff  fibl 
contrarii  Baldus  &  Angekis  inl.fnal.Cod.  de 
%<rrb.fignifzTg.  cius  tcxtus ,  idemque  co  loci 
dcfendit  Salycctus  itcm  Atg.i./inaLdetefiam, 
miLLvidttdymf.de  nttpt.Cajlrcnfil.fi  cstm  dotem. 
§fipatri.fffolttt.mutrifactt.l.peto.§.fratrc.ff.de 
£»«/.2.idemq;  probat  hocloci  Alciatus  nn. 
j7.quodpropinquiorum  fcmper  maiorvi- 

7  dcaturaftcdio,  arg.l.Uge  Iutia.jf.de  tcfHb.-\tc- 
ftaturtamcnlaibnde  contraria  confueru- 
dincquc,  fortc  cx  co  nata  cft  quod  cum  dif- 
ficultate  quisproximorum  faculcatemha- 
berc  poffic.  Sanc  fi  ftatutum  proximiores 
rcquircret ,  hoc  cafu  illos  praccifc  adhibcn- 
dosctiamipfcBarcolus  hicconccdit. 

Lex,fimaiorannu,36> 
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i    Hypotbefis  prafmu  refcripti. 

i    €xptdtrtretpub.vtlsttsdirimantur.  ^ 

j  Qui  conuenitns  rrmediu  babtt  ad  «duerfariufuuM 
cogmdHmitdefeconqucrtdebetfi  iUdno  ftctrtt. 

+    ln  contrabcndo  coueniens  cautcia  fcmpcr  adbtbenda. 

S    Hon  effe  ttmtre  *  tranfaclitnt  rcccndutn. 

0  Quamuit  ailor  non probtbcatur  adprtore  actionem 
rtdtre  firtus  promtffa  non  ftructjamcnrmofff 
rtr.de  dt  qut  tonutnit  condemnattoncm  euadtri 

7  Ad  quod  ttmput  buic  oblationi  locusfit.^  (ftteft. 

8  Dtftincltt  Crni  &  Barttli  iHtereffe  vtru  mota  ctm* 

miffa fitanttliteconttftataanpoftyvt  bictmenda- 
eimotapoftttyvfcyadfcnttntia  iBic  autemtntme. 

§  Con  trarta  fcnttnita  Baldi  quo  pnrgatio  mora  tndt- 
ftiniJtlttum  babtat. 

1«    Argumenta  quibm  btc  Baldi  fenttntia  innitatur. 

1 1  Declaratio  Saljceti  reum  offcrcntcm  quod  ctnutnit 
damna  &  txpenfas  agntfccre dtberc. 

U    Obftruatio  qutrundam  qui  txifitmtnt  mora  ptft 


enii  ad  Lib.  II.  Cod. 

litem  ctnttjlatam  ctumtfa^eamdimtaxatpuT- 
garipoffeyvfq}adprtmumatJum,qutpoftcamtU' 

atdo  xirccatur. 
13    Confirruataftnttntia  Sahctti  &  Altxanirtvf^al 
fcntcntiampurgatUHtlocumtfft.  (ctrcpjfc. 
Cautela  quadctercxiftimtt  totrabentttfibtpte^ 
£ja  Vm  ccntum  iudictotpercrem,  1 
quasandtbcres,  indubioerat. 
jJ  Lisdccifione.vtquinquaginta 
infcrrem.fublataeft.  C$terum 
cutn  rcus  hos  ipfos  quinquaginta  florcnoi 
non  reprsrfentaflec ,  nec  adhuc  adferret.  a- 
doradprimama&ionem  cofugiendocen- 
tu  petiit,*// Lfiueapud  iS.  dubitabatur.an  id 
petenti  mos  gercndus  fit?&  n6cfle  relpon- 
dct  Imperator,^,  xquitas,quar  dsct.it,  pa&a 
&tran(a£tioncscflc  feruadas,/.  t.f.depaclu, 
id  fuadent.Trcs  rationes*j-prxfentis  dccifi-  * 
onis  cohliderari  pofl*unt,q,  cxpcdiar  rripu- 
blicx  vt litcs  diminuantur,  i.^uida  extfima • 
uerunt.JF.de reb.cred.l.JiprofnndohoctiAcxnrlc, 
•j-quodinpotcftarc  altcrius  (it  litcminfti-J 
tucdo.adobfcquiu  placiroru  aducrfarium 
copcllcrc.  Lfiut  afttd  aclay*t.k$c  tit.  Tcrtia,q» 
fibicauere  potuit  in  ip/a  tran(a6tionc,tvtli  4 
rcus  moram  in  folucdo  fcciflct ,  ipfi  ius  pri- 
mxaftionisintcgrum  &  illxfumcflet. 

Textu  ad  huc  modum  explicato,obfcf 
uandum  cft,  cx  dcfinitione  pracfcnris  legis 
rcfclli  interprcrationem  il)orum,quircoi* 
/.f«w^r^«»^/7.Aw//>.prqrcrcxccptioncm 
etiaalia  mris  rcmedia  dcccrncbant.  Parta 
enimfccuritatc  trafadionis,  exceptioniil- 
lu  acqcfccrc  oportct,ncq;-{*cdmittcndu,vr  f 
tcmcrc  a  trania^lionc  rcccdatur,fiuc  pfoni 
rci  fpcdcmus,^/  d.Lcitprof  vnasy  fiucaciorij, 
LcumotaJ fitte  apttdacla.l.ftprof*»do.t.qita»u& 
haef>fcntilege,in  qua  adorhon  auditur,  fi 
plus  dcfidcret,  <|trafa£tione  coprehcnfum 
eft.Qu5uis  cnim  non  prohibcaturt  ad  pri-  6 
Orcm  adione  rcdivc  d.Lf/ue  apudatht,  #/.ta- 
m5  reus  offercndo  q,  in  tranfadione  coue- 
hit,c6dcmnationccuadcrepoteft.  Sedde- 
hberationiseft,adq,tepus  hanc  facultate 
habcat.  t  Hac  in  ^ftion  c  difcordes  noftro-  7 
ru  interprctu  funt  fcntctiar.  fEtcnim  Cyn.  g 
bicnu.i.Bart.num.t.fofi  Petrum  de  BeOafertic 
Ano\eLnum.2.  Com.n.t.  Franctf.Aretin.nu.  1.  vbi 
iniinc  commcmorat  hancfcntffntiacom* 
muncm  cfle,Fulgof in  LJttteapudacJa.n.  2.0- 
dofccd.ibid.n.f.verffiddenuot  ruttro  Albertcjs. 
7.diftinguunt  vcrum  tranfaftio  fada  fitan- 
cchtcmcontcftatam,an  poft,vthic  vfqjad 
fcntentiamorampurgarcpoflit ,  illicvcro 
vfqjadlitcm  contcftatam  duntaxat./^"- 
fttLam-  ff.  de  vcrk&rjobligat.  qua  fignificatur, 

qucm 
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quem vlccrius  morx  vicio  mederi  no  poflTc,  cergerc  pc r  oblationem  cius > quod  conuc- 

cui  rcfpondcc LfiquufiipuUtusfueritdtcemin  nit  vfquc  ad  ipfam  fcntcntiam ,  f  non  dc -  i » 

9melU,ffdc(olution.  f  Potro  Baldus  hic  num.2.  func  camen  aliqui ,  qui  cxiftimcnc  illud  rc- 

indiftinctc  morxculpamrcdimi  poflc,  fiuc  ftringendum  etfc  ad  primumaOum,qui  ia 

ance,  fiue  poft  litcm  contcftatam  dcrendic.  iudicio  poftea  excrccacur/i// CjnwindJ.fiuc 

Primo  argum.huius  lcgis,dumaic,ncc  ofte-  apudaclastum.i4.Iacob.deRauen.&PetrJeBcL. 

10 ranc  hi,  qui  conucniuncur.  t  Propric  cnim  Upert.  abeodem  reUti.  Baldus  auccm  tbtd.num. 

conucmri  vidcmur iudicio accepco,  l.i.in-  jt. id admiccic  vfquc  ad  publicacioncm  cc- 

Jra,deUtiscontefiat. I. ampUus,ff.rem  ratam ha-  ftium,fiuc liquidationcm probacionu,cum 

bcr.ejr  de  ratihabit. cap.exparte,  de  verborfignif.  alias  cflcc  in  poccftace  rei  actorcm  farigare 

Sccundo  argum.  Lfiue  apud  afta,2t.  hoc  tttul.  laboribus  &  expcnfis.concra  /.  eumquiyff.de 

Tcrcio.quod  cranfictio  cludat  contcftatio-  iucUc.iteml.fi tnrcm,§.quodltcct, ff.de  euicl. 
ncm,&:pcr  conicqucns  poft  illam  propo-       In  tanta  opinionum  varictacc  minime 

nipo^ir,  l.peremtorias ,infra,  fentent ,  refctnd.  inprocliuiefleconftiruo,quibus  quis  cal- 

nonpojje.  Quarco.quod  lis non  cohceftetur  culumadiicercdebcac. EtfancBarcolifen- 

ex  cadcm  caufla.icd  cx  vcccri  adtionc  di-  tcncia  mihi  quidem  bcnignior  videreturi 

ucrfam  czufom  cffc,  Lfitn/uUmj4-fdever-  nc  firinpoceftacc  rci,concracranfa&ionis 

borum  obligat.  in  qua  conceftccur  lis  fuper  fidcmipfumaccorcmimpuneeludcrc,&i» 

cadcm  caulfa  racione  inrcrcflc :  vndc  illa  cam  longinqua  cerramina  produccrc,  fcd 

cauiTa ,  cx  qua  offercur ,  aic,  non  erat  in-  quod repugncnc  vcrba  noftrz legis,  item  L 

tcgra,  quod  hic  diccndum  non  fic.  Baldo  Jiueapudacla,hoc  nofiro  tit. f  mihi  rcligio  cft  ij. 

fubfcnbunc  Salyccc.  in  dtct.  Lfiue  apud  acla,  fcccderc  a  fcnrcnria  Salyccri,&  Alcxandri, 

numerodecimonor.o,  qui  addit,  moram  pur-  vcfcilicccficpurgacionilocusvfquc  adfcn- 

1 1  gari  pofle vfquc  ad  ipfam  fcntenciam.tNc-  tcnt\zm,Lperemtoridf,infraJententjr/cind.non<  r 

quccamcnimpunitam  forc  cun&acioncm  poff.  Qua decauiTaconfuIciusefler,  vccon- 

ipfiusrci,quippcqui  in  damna&cxpenfas  crahcncestincumcucncumfibicauercnt,  14 

condcmnct\iT,l.fancimw,fupraJeiudic,Lnon  atquccran(actionecomprehcdercnc:quod 

ignorat,inJra,defrucTtb. efr Ut.expcnf.l.auid  ta-  fi  per  rcum  fteciflec,quo  minusincra  con- 

men,  aLu tneipit,fi  cum dtes,§ '  finalff.  dc  rccept.  fticucum  ccmpus  facisfaccrer,  vc  cunc  ince- 

arbitr.  cum  Ug.fcquent.  Acccdunt  Alcxand.  gra  fic  prior  caufla:  idquc  mco  iudicio  non 

hic  numcrofecundo,<\mz\\cgztctiim  Fulgof.  incempcftiue  poflcnc  fuggcrcre  cabcllio- 

qucmhocdiccntemnoninucnio,cum  iru  ncs,quialiasinftrumenca(uaomni  generc 

mco  Codicc  nulla  commcncaria  in  hanc  claufularum,  aut  non  ncccflariarum»  aut 

lcgcm  (cripfcric,  &  in  l  ftue  apudafta,  con-  fummaciniquicatisinfarcire  acquc  munire 

trarium  fuftincac,  Paulus Caftrcnf  nume. 2.  folcnc.  Quam  claufulam  cum  vcriufque 

drfequen.  Iafon  num. qui  aic  Iacob.  de  Bu-  acqua  condicione  coniundtam ,  mulco  po- 

trio&omncs  modcrnosicatcncrc.^/fw/.  tiorcm  duccquampaftum  legis  commi£ 

numerooclmto,  Donetlus  numero  quinto,  eyante  forix,  quam  tranfactioni  adiici  pofle  auctor 

amnesgloffi  in  hac  Uge,in  verb.  necofferant ,  &  cft  lafon  in  Lquamuis.  hoc  tit.numj.  Crauet- 

nttdto  eutdentius  in  Lfiue apud  att* ,  in  diclionc  ta  confiLi4$.  nttm.tt.  aut  aliz  pcenz ,  de  qui- 

vrgerc,\b\  cxiftimat,hocbcncficiumetiam  bus  inLfiquis  maior,4t.hoctituLLfinaLff.de^ 

rco  propofitum  ctfc,  quoad  conucniatur  ir4«/St7.nonquodillxefl5caccsnonfint,fed 
iudicati,/./7fft  ventunt \  § \tdem  relte,ff.  de^> 


petit.hercd.  Scd  harc vltimagloflx  propag;a- 

cio  a  Salyccto  tbtdem  r.um.  19.  a  Bartolo%c  J)g  /.  promtftS  37.  traclabitur, 

^^.&omn1buspcncrclicitur,cum  UUyhoCtodm 

ille  paragraphus  intclhgendus  fit  m  cafu,  '  . 

quo  quis  habct  faculcaccm  aliudfolucndi,  tttttl, 
quampctebaturcxau&oritatc  lcgis.Qiiod 

h  vcro  cx  difpofitionc  hominis  hoc  obti-  LcX,  tranjaiiio,^- 

jiC2t,*\iud?tobzndumc&JJfiquisfiipuU-  Svmmakia. 
ttufueritdeceminmiUe.                               ,  siresmvduaautminimadatarelrmifafirdMtrX 

Porro  quamuis  plunmi  in  hoc  conuc-  4£ti,diufratextuvaleat.  > 


niant,  quod  fi  tranfaftio  poft  litcm  contc-    t  SententiaBaldi. 
ftatamradaficquodliccacmor^labcmdc-    3  .  cantrarufmeutiaauaoru. 
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4    An  tranfaSiortfttndi  pofiitprattxtu  Itfionu  vltra 

dimtdtam  iufia  quantitatu. 
j    Tranfailwnem  non  valere  fi  nulU  rt  data  aut  pro- 


Radittr  hoc in loco regd- 
lagencralis,tranfaaionemnul- 
lo  dato  aut  rctcnto,  aut  promik 
fo.nonprocedere.Vndeilladu- 
bitatio;  ii  rcsminima,vcl  modica,  retnifla' 
,  aut  data  fit,  f  an  cius  prartextu  tranfa&io 
valeat?  Et  no  valcrc  colligi  vidctur  cxt.Seio, 
ffjereptutiombus  in  integr.  vbi  modicum  & 
t  nihilcxxquari  vidcntur.  f  Etquamuis  BaU 
dus  inLLucius,§.ii>s.ffadSenatufcenf.  Trebefr 
id  putct,tencrc  tranfactioncmjftatuo  tame 
I  contrariamfcntcntiampotiorcm  cffcfq, 
ctiamcx  tftvfusfruitusy66.ff.de  ture  dotium,  t. 
res bona fide,  $4.1.2 .ffquod cum eo  qui in  at.potefl. 
Inflit.  adteg.Fatcid.  in  verb.pro  nutto  vel  modtco, 
j  cum  aliis,  qux  refcrimus  inl.paclum.ttfupra, 
depatf.coWiQ  potcft:idquc  controucriia  ca- 
rcbit,fi  Bartoli  fcntcntiam  dc  refciffionc 

4  contra&us ,  fi  vltra  dimidium  iufta:  f  con- 
uentionis  quis  captus  fit,  admitrerc  vcli- 
mus,dcquaAndr.  Gzi\ltb.2.obfer.7o.  num. 
4.crnum.tu  Arriua  PineS.inrepet.teg.2.infr.de^ 
refcind.vendst.primaparte,  cap.4.  num.  12.  vbi 
plurimos  auctores  in  hanc  rcm  allcgat.  In- 
dciuaquaeftio,quod  fi  in  inftrumcnto  ca- 

5  ueatur,f  tranfa&um  cfte ,  &  dc  nulla  rc  ap- 
pareatquac  in  rcmiflionem ,  vel  dationcm 
ti  cd  u&a  fit,an  talis  tranfactio  valcat  ?Et  non 
valcrccolligimusex  prxfenti  legc.&dcin- 
dc  tfuus  heres,j .  C.de  repJiertd.  Iafon  htc  num.  t. 
poHCapenf&tlios. 

Lcx,  quamuis,3p. 

SvMMARIA. 

.  •  •  •  « 

.  1    Son  omnium  tonfiliiicredendum^maximtfinatura- 

lurattorepugnct. 
2    In  contradibm  tnnominatu  locum  ejfepctmttntianf 
autemintranfaaione. 

X  hac  Icgc  edoeemur,non  o- 
mnium  f  confiliis,  maximc  fi 
1  iquid  perlkadereconetur,quod 
J  nacurali  obligacioni  rcpugnct, 
acquicfccndum  e(Tc,vt  in  prefenci  Lfactum 
fiiit.vbi  crcdulus  quidam,cuma  cranfaftio- 
ne  vellet  recedere,  in  fulciraencum  facti  in- 
ciuilioris  adduxic  auctoriratcm  cuiuidam, 
qui  protc!lus  crac,  iicere  incra  ccrcurru 
t  ccrapus  tranfactionis  pcenitere.  +  Mouic 
rorcafTe  cgrcgium  fuaforcm  t.dedi,  tt eno  t.fi 
r 


pecuntam  ff.de  eondtt.cauffdat.ctuJf.non fctut.i- 

tcml.naturalu, ff.de a&.prafcript.  verb.cxtyii. 
busintclligimus,in  contrachb.innomnu. 
cis  eflc  locum  pccnicencia-.fi  res  ab  alterutra 
parte  fubfccutanon  fic  Scd  fauoriicium  ic- 
mcl  tcrminandarum  id  impccralTc  vidctur. 


1  »• 


S  V   M  M   A  K  I  A. 


t  Uagnamvimtffefitpulatiomt.&Aquiltanaatttpn' 
lattonu. 

1    Mu\i  fcrupvli fatit  inftfii  tirca  Ugit  nofirt  dtfinitit- 
nenn 

3  Pcenam  &  repetitionem  datorum,  vt  frparata  nibd 

inter  fe  babere  ctmmune. 

4  Repetitto  ex  cauffa  contraclm,pma  vtro  txtttuma- 

cia  aut  mora  alicum  prtfiatwr. 

tiat. 

6  Repctitio  datorum  cum  txtepttontregulartterltctttn 

non  babtt. 

7  Magna  vit  daufula  rato  mantntc  padt  < 

randi. 

t  A 

pofittuampofftrefoluu 
9    Quemodo  fitpulatio  Aquiliana  &  acteptiUtit,  tbli- 
gattonit  vincula  obtmert  dtcuntur. 

I  o  An  ex  ipfa  atcepttlattontqutdam  naturalit  obligttit 

naftatur. 

II  Exceptionet  ad  impediendum  proctffuvn  antt  littn 

conttfiatam  obttti  foltnt. 
11  Quopattofublataatltontquuin  prtftntiltgt  ad  tx- 

pertundum  admimtur. 
\j  Sententia  Akiati  id fitri  propter  dtclarattontm  ai- 

uerfarit,  quod  maltt  iHattonem  ptena  &  rtpttitu- 

tiem  datorum,quam  aliud  nmedium. 

14  Magna  conpHatio  quo  rtmedto  experiri  aBor  if 

beat. 

15  SententiaTulgofiu 
defadoinfittut. 

wum  priorem  aQionem  rtfufataru 
17  Aliatonfidtratto  Alciati  qut  tttam  conctdtt  cZdtStf 


18  Difitnaioaueioru. 

1 9  An  teut  vrgeri  pofiit  vt  alterutro  contentutfit. 

10  tx  quibm  caufiu  hic  berts  pomam  confequatur,  iatt 

faluum  babtat. 
21  In  dtnnaxiuualttruttmmverumtfft  fuffittt. 
21  In  dubio  benigmor  fcnttntiaf 
2$  Nouaexpofittoauilorit. 
24  Yormataltgubjpotbtfit. 

15  Dubttanditaufft. 

16  Defintendiratto. 

27  In  omni  difpofitione  inquirendum ,  an  fidts  1 
ucrfaruprenbm  fuffragetur. 

tium  rtcidi  a  priori  conuentionenon  potesl. 

Hac 
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  Tit.  dc  tranfadt.  1.  vbi,  40.  4# 

|T*S7  -^c  lexfacisobfcuracft,&ma-  cipalcmattincc,illafolationefa£h,nihUo- 

S  jm|  I  tcriam  admodum  incricacam-»  minus  agittbicur,&fuomarcedecurrec;ica 

M  |.  habet.  Cognofcimusautemex  vtiurecxccptionisaducrfariusdcpellinon 

1  feSfc^^*'ciu(dcm-|"legisiichnicioiiema-  poffit,  vtpoftcahancquxftionem  cuidcn- 

gnam  effc  vim  ftipularionis ,  &  Aquilianse  tius  pcrfcqucmur.  Neque  ad  rcm  pertine- 

acccptilationis,vt  (ciLlipadum  auttranf-  rearbitramur,quodfaltcm,vttertioobiici- 

aaiohisvinculisirrctita.fomcntum  fuum  tur,nancifci  poflic  rem  phncipalcm  vltra 

acccperrat,afdemcciamaccenfusadcom-  poenxillationcm.Namhxcvt  antca  dixi, 

modandus  fit,id  cft,promiflioni  conuenics  leparaca  funt,  &  cx  diuerlis  cauffis  a  t  q;  fon- 

cffccnisadhibendus.  Quod  fiaucem  illud  tibusprofluunt.fCau(Iaprincipaliscxcd- ^ 

pcrincuria,autalia  rationcomittatur,  pce-  cractu.vclquafi.auraliaobligarionc.  Inftit. 

nam vnacum  his.quc  data probabuntur in-  de  obUgat.  §.  t. pceme  prxftacio  ex  fa£i  im- 

*  rerendamante cognitioncm cauflx.f  Hxc  probirace,  quod  contra  cranfacoonem ,  ea 
ipfaconftitutio  non  patum  difficult.it  is  ha-  iolennitate,  qux  hic  comprchcndirur.mu- 
berevidctur.quodpugnec  primocum  dif-  nitam  vcnircnonerubucrit, /.<&•<&,  crl  quod 
poficione  Lbona fides, ff.de  regjur. qux di&ac,  Sermw,ff.decondttt,  cauff.dat.  cauff.nonfiquut. 

•  bonarafidcmnopaci.vcidcm  biscxigacur.  ittml.fi  quitmaior,quaproximefiquitur.  Accc- 
DcindcquodaducrfcturIex/7.^W'./'e»»/.  ditrcgulafiuris,non  videri  vJIumdamnu  % 
dedi.ff.de  cond.cauJf.dat.cauJf.nonfecut.\\\ quib.  tentire,  quod quis  culpa fua  contraxcrit,  L 
quiscotcntuseflciubetur  cxccpcionccum  quodquu.ffjereg.tur, 

tamcn  hic  cnplcx  condcmnatio ,  vcl  pcri-        Qux  fundamenca  nobis  quoque  prx- 

culura  circa  idcm  concurrat.rcpetitioda-  ftabunt  a  difcriminc,  quod  cx  fecunda  & 

corum,  paenx  prxftacio  &  cogmtio  cauflx  ccrcia  impugnacionc  inccndi  pofTcc.  Facc- 

principalis.  Tcrcio  lJipac7o,i*.fupra,depaft.  mur  cnim ,  rco  repecicioncm  *f*  datorum_i  * 

vbi  pocnx  quis  iubetur adquicfccrc.  Quar-  non  compccere  fi  parca  fecurirace  fc  cxcc- 

to,quod  imcio  lcgis  mcncio  fiac  pacci,  dcin-  pcione  cucri  poflir ,  dic7J.cumproponaf,t/.hoc 

indecrantacttonis,quodnonfacilcexpcdi-  titul.  Scd  quemadmodum  hxc  gencrahs 

ri  poflic ,  dc  quo  pa&o  lex  incclligcnda  tic,  fcnccncia  cx  diucrfa  conucncione  parcium 

cumpaccumdcbcac  cfl*cgracuicu,vccxdc-  ccmpcramecumrccipic,vcfciliccc  dcvcro- 

finicionc  apparec.  Quinco.quod  cum  ac-  qucrcmcdioquis  fibiconfulcrepoflir,fira- 

cepcilatio  ad  libcrandum  pcrrineat,  v t  In-  co  manence  f  pa&o  crantacno  fa&a  (ityditf.  7 

fitt.quib.mod.obUgfoluit.§.t.  hicdicacur  vin-  l.cum  proponas,tjr/ Jinal.ff.de  tranjaftionib.  ica 

culumconftirucreconcra  Lquihominem,  §.  cciamcommiflio  pcenx  Aquilianxftipula- 

finff.defolut.  Sexco,quod  intciligamus.hic  cionis  &accepcilacionisvinculisconfirma- 

pnmo  tra&ari  dc  pocna  &  refticucione  da-  ca,  vcriquc  a&ioni  locum  facit,  vt  &  rcpcti- 

torum,quam  de  principali  caufla  contra  tio  dacorumdeferatur,&  pcena  nihilomi-  . 

reguUm,^«//>r/<>r:/f.<^/W.Sepcimo,quiaad-  nus  foluenda  fic;  quemadmodum  vidcmus 

dicur  int.fi  hocmalueritaduerjarius,  quod  ab-  id  eciam  conciliare  iuramenri  religioncm, 

furdumcxeocenfcri  pofllc,quod  in  alccr-  quando  quis  ipfum  Deym  pa&orum  & 

natiuis  non  fit  clcctio  cxpcriuntis,  fcd  rci,  trantacnonis  tcftem  arquc  vindicemcon- 

cap.inaUernatiuts,de  regul.iur.in  6.l.obltgatio-  fticucric,  vt  l.fi  quis  maior,  quo  ftatim  fe- 

num  fere,  § .t.ff,deobltgattonib.&ac7iomb.  VI-  quitur.    An  auccm  vlcra  hxc  duo  remc- 

timo,  quod  atcio  prior  fuic  pcr  acccpcila-  dia  fibi  cxccptionis  ius  aflererc  poflit , 

tionem  fublata,/.  ac7ione,hoc utulo,  vndc  cc-  in  vlcima  quxftione  commodius  cra&a- 

iamfinca&ionc  experirinon  poceft,/.^*-  bicur. 

ragraph.videamus, ff.de negotiit geft.gfo/fa,  fiar-        Circa  quarcam  difficulcatem  non  di- 

toltts,  BaU/useyaUi  docfores  l.fi  vnw,  §.pac7ut,  fplicct  mihi  confideratio  Barcoli  hic  nume- 
jfJe pacJ.  ro  primo,  quod  alcernaciua f  incer  genus  &  g 

Vc  igicur  his  argumcncis ,  qux  ordinc  fpcciemintcric&a  refoluacurin  di&ionem 
propofuimus,  conucnicntcr  fatisfaciamus,  cxpofitiuam,itf  in  Ls.ff.ad/eg. K_s4qutltanam, 
initium faciemusa  Lbonaftdes, ff.de regul.iur.  dum  ait,quadrupedcm  vcl  pccudem  quod 
ftacueces.candcm  nobis  parum  ncgociicx-  camcn  admictendum  eft,  modo  appa- 
JhibcrcpoiTcquodf  rcus  hicidembis  non  reac  de  voluncate  profcrencis ,  cum  a- 
confcquacur,cum  aliud  lic  poena ,  aliud  rc-  lias  videatur  voluifTe  Ipecicm  a  gcnerc  exi- 
periaodatoniriLNam^quodcaulIamprin-   mcre.  j  i 
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466  Commcnt.  Petr.  Gilkenii ad  Lib.I  I.  Cod. 

9      Scrupulus quinco f  inic£tus  ceflabic,  li  gncnc  verba  legis ,  quar  oftendunc  efle  A- 

mc;iimcrimus,pnorcm  obligacioncm  ul.  quilianx  ftipulacionis  &  accepcilacionu 

ftipulationem  Acmilianam,  &  pcr  confe-  vincubuidcircoeadem  accipimusprovin- 

qucns  vinculaipfius  dcdutcam, Infttt.deob-  culis  ftipulacionis ,  vt  antea  dtctum  eHr  & 

lig.§.eii autcproditaftipulatto.  Ec  (i quis  infte  t<  conuenicnce  lcgi s auftoricaccquz h  rmita- 

hiccciam  dcacccpcilacionis  vinculis  mert-  tcmnedum  ftipuiationi,  icdcuamacccpn- 

lioncm  tieri,  &  aWurdum  videri,  quod  fti-  lacioni  cribuennt. 
pulatio,quac pro a&ore imcrpolita  (ic,  in  i-       Scxcum argumcncum racilc  rcrclleraus, 

pfum  retorqucarur,  concra  l.quodfauore,fiu-  fi  vna  cum  SalyceCo  num.p.  Francifc.  Arcc, 

pra^dc  legibAvsic  rcfpondcre  liccbic, cocam  hte  verjk.vnde  Salycetus htcpofuitvcrum tnteU 

folenmcacem  eo  percinerc,  vc  canco  iccu-  letfum,  dicamus,rcum  excipicncem  iilud 

rior  rcus  fic.  Vndc  eciam  vincula  acccpci-  indirc&c  confcqui,  vc  acior  non  alitcr  au- 

Jacionis  in  eo  conliftcrc  videncur,quod  au-  diatur,  quam  fi  pcenam  inculerir,&  quame- 

ctoritace  legis ,  &  cam  folcnnis  conuentio-  gocii  dinmcndi  caufla  daca  cranC.  Ncquc 

nis quis  mumcus  (ic, ica  vcaduerlarium am-  obftarc derinicioncm,  i qut  pru>r,jj. de  mdtt. 

plius  nonreformidcc,  fcdpcrexccptionerrt  quippequarlocumnonhabeat,quandoex- 

incentionis,fi  quid  dc  fatcoconccur,eun-  cepcioncs  "f  ad  impediendum  procefium  H 

dcm  rcpcllcrcpoflic,  vel  ex  officio  mdicis  ancchccm  conceftacamobiiciuncur,f.ww. 

hoc  iplum  confequi , qui  cicra  atcionem_#  delitis  conteftatJn6. 
experiunccm  non  admitcac,/.tf.§.  vtdeamus,       Qucm  icpcimo  loco  occurrcrc  obiceni 

ff.de  negot.gcjl.  ica  hanc  lcgem  exaudiunc  oftcndimus,  tacilc  fubmouercliccbir,(i  ci 

Baldus  num.y  Salyccc.waw.tf.^7.  Francilc.  rcpccamus.quxde  clcchonc  rcmcdiorum 

Arctin.verfiJedBaldusdicithic,zcccd\intU-  d\xim\istul.cumpropo»ds,hoctit.vtL4.§jttx 

cob.de Bucrio,  Francifc.Tigr.  &  Rayn. re-  cunuenttone,ff.derciudicxttm  altulegibmtbtdm 

laci  ab  Alcxandro  num.}.  quod  fciliccc  ac-  atiegatis. 

cepcilacio  non  pcrcineac  ad  obligandum,        Non  adeo  procliuis  racio  cric,  crucem 

fcdaddiflolucndamobligacionemconcra-  vlnmoj  locofixam  iuftulifle,quippcquzi* 

6tzm,$.i.Inftit.quibjm>d.obltg.contrah,al\iod-  cciam  noftros  intcrprcces  mirum  in  mo- 

quc  fi&ioplusoperarinondebcac.quami-  dumcxercucric.  NosomiflTismulcorurndi- 

pfa vcriras,  /.  adoptio,ff.  de  adoptton.   Vndc  uinacionibus  pucamus.minus  pcriculo(am 

qucmadmodum  vcra  folucio  huiufinodi  efic  icntcnmm  Alciaci  Ub.paradox.^np.ti. 

nexum  concraherc  non  folcc./.^  *u  hominem,  quam  (ecundo  loco  rcfcrr,  &  quam  nulla 

§.  frulJf.de folut.  ica  eciam  imaginaria  facis-  iplius  mcncionc  fatta  amplc&itur  hic  Do- 

fa&io  qux  pcracccpcilacioncm  inducicur.  nellus  numero  vndectmo,  quxquc  ab  inirio 

Acccdic,  quod  verba  vlcra  opinioncm  con-  fuic  Ol  i  radi,&  quam  cciam  pcr  aliquocco- 

trahcntium  operari  non  dcbeant,  /.  non  o-  lumnas  defcndit Fulgof  hictnprtnc.ejrnum. 

mnis,ff.derebuscrcdtt.  ft  cert.pctat.  Cxccrum  /.  &aquaalienus  noneft  Francilc.  Arecin. 

Barcol. hicnum.2.Caftrenf.num.4.tjrs.  Alexan.  verjicujuibufdam  tamenmodernis ,  propcer vo- 

IO  num.  t.  Fulgofilafon  num.  6.  ejr7- t  longc  luncacemfaduerfarii  hoc  dcclarancis  quod  i* 

terrcmdigcrunt,  vt  ftacuanc  cciam  cx  ip(a  malic  illacioncm  pccnx&rcpetitioncmda- 

acccpcilacione  nafci  quartdam  obligacio-  torum,quam  aliud  remedium,actorifub- 

ncm  nacuralcm ,  qua  quis  obftringacur  ad  ueniendum  cflc,  vc  fcilicct  cxperiri  poffic, 

amplius  non  petendum,  vel  candcm  qux-  Scd  inccr  cos  non  bcne  conuenic ,  quo  re- 

ftioncra  refufcitandam.  Declarat  tamcn^  medio,  cum  at>io  fublaca ,  f  ccfufcitari  nc- 14 


Bartolus,  hanc  obligationcm  non  nafci  cx  ncqucat,£  CMtuius,  §.  /.  ff.de  legat.  j.  1 

ip(a  acceptilationc,fed  cx  xquitace  nacura-  cum  res,  § \aream,ff.de  Jolut.  l.ft  vnus,  J6.  §.p*- 

ii  proprer  acceptilationcm.  Eccnim  obli-  ejusffde paef.  Eccnim  f  Fulgofius ,  Arccin.  if 

gacio  nacuralis  non  fempcr  cx  confcnfu  o-  prxcerea  Czfacn.hicnumeroquarto,  pucant, 

ritur,  fcd ixpc ex  re  ipfa  aut  ncgociogefto.  facis  cfl*c,quoddefa£coexperiarur,cumob 

Velucifiquisruriofincgociagccac,/./.^/»-  cledionem  ipfius  rci  repclli  ampliusnc- 

rioji, ff.  de  negot  geft.  dc  qua  nacurali  obliga-  qucac ,  /.  Iuiianus,paragraphujuantvm,altas i* 

tionc  nos  copiofe  difleruimus  in  noftro  cipitfroinde, ff.de  cxhib.  qucmadmodumet- 

tra&atu  deprmfcript.part.t.cap.$.  numero  otta-  iam  in aliis  cafibus,  in  quibus  conacum ct- 

ua.  Quanquam  iuquc  nos  Baccoli  fencen-  pcriuncis  xquicas  aliqua  commendar,  id 

tiarn  non  repudiemus ,  camcn  quod  repu-  fieri  animaducrcimus,  /.  nttda,  infra ,  deaa- 
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Tit.  detraniarfh  l.vbi  40.  +6? 

mit.tjrcentrahen.fiipullfiTttim  f.gMverbor.  turareivclactionis,vtrumIuctatiua  fit  vd 

**obtigotie».  PorroAlbcrtusfaatiquus  glof-  onerofa,fiprobandacfttheoricaBarcoli  m 

fator,  i  tcm  Doncllus  htc  num.  u.  putan  c ,  ex  /.  ita /tiputatm,  jf.de  -verb9r.0bUgtt.num  26  Po- 

confcnfu  partium  pr iorcm  adioncm ,  quat  fteriou  vcro  cafu  pocna loco  conccmcus  vi- 

pcrcmta crat,  refuicitari,  Lfi dtuerfa>  14,  au-  dctut  addita  cfle ,  quo  cafu  vtrumquc  peti 

thent.centraquiprepriam.infr^denon  numer.  poffit, t.fiq uit rem.§.r.ff.de  recept.arbttr.  idquc 

pec/tn.  Lijnfra,  quando  ticeat  abemttone  reccde-  maximc  hic  cx  co  proccderc  vidccur,quod, 

17  reycjrLabemtione,ff.dep£CJ.-fipfc vcro  Alciat.  vtait  Baldus  num. 7.  pcena  adiccta  fic  a&ui' 

paradox. ttb.s.cap.  12.  vidctur  in  ea  fcnrentia  qui  plcniffimam exlccucionem  contincat' 

efie,  vt  condiftio  ob  cauflam  ipfi  dcfcratur  Francifc.  K_Aretinw  hic,  verfic.fed  Baldus  dictt. 

vel  rcftitutio  in  intcgrum.  Raphacl  autcm  fubttltus poft  Bartol.  &  Saiycet.  in  hancjcnten- 

Fulgof  hicnumeroprtmo,  putat ,  ctiam  ,udi-  tiam taudatos.Phitipp. Comcjtumcroprimo,vcr/l 

cem  poflc  rcum  compcllcrc  pcr  denega-  tertionott.  * 
tioncm  pcenacvtfcrcponatinpriftinanu       His  itacnuclcatispaucis  vidcnturcom- 

obhgationcm.  prckendcndaTrationcs,cxquibusintcrpre- 

ift-j.  j1" nacoPimonu"lconfl,aationc  ftawo  tationc  Azonis,quam  ampleftuncur  hoc 

*°  tdiftmgucndum eflc,an  rcus  cxcipicndo  loco  BartoU*/»./  Baldus  num.6.ejr7  An? 

duntaxat  contcndcrit, fibt  racionc  violatx  nunt.t. Caftrcnf  num.+.&feq.  Salycct  num 

fidei  &  pcenam  intercndam,&  data  refti-  o.io.&fij.  Alcxand. vbi  Azonisfenl 

tu mda,  an  vcro  cxpreflim  confcnfcrir ,  vt  tcntiam  communiter  probatam  dicit  la- 

pnftinamaaioncmexcuterepofllr.  hisac-  fannum.  10  Com.num.  t.verficuL&idtodatur 

ccptis.vthicpriftina  acbonc  tanquam  ex  qutnta /olutto.qux fuit  Azon is  Alberici*««r 

confcnfu  mftauraca,  &  rc  poftea  iequuca,  i.&  J.cxplofa.  alia,quamfupra  fequuti  fu* 

vtip0{lKld.(.fidiuerfj,tfiabemttene,fdepaa.  mus,mel,usconfirmari  poflic.Ecfancnon_, 

illicautemcundemadmitcamus,cciam  dc  habcmus  locuplcuusarfn,tr.cnrum,quam 

feao  CxpcnunKtn,^^*»^^./,  noftri  texcus.quialccrnariuistvcrbucon-  « 

JtTituytcm Luuda, quod  abfurdum  vidca-  ccpcus  cfr.vndc  rcgula  \cgis,pLerumaue  m 

cur,  illum  pcrnam  & daca rccipcre, & nihil-  fi;. ff.de  tur. dot. cap. inaltemattuuje  reltU. iur 

ominus  cxccpcionis  iurc  eciam  in  caufla  tn  6.  &  cui  diuerfx  fcntcntix  aflcrcores  re " 

prin.cipali  rci  vellc,  concra  l.ftpa£hfupr.de^  fpondcrc  nonpofllmr.nifi  cum  fumma  vcd 

psclisiieml.rcfcnptum^.fipaihyff.eod.  tttui.  borum  detoruonc  &  violcntia.  cum  con 

ttcmlcHmprope»«,tT.Lpremitt«,ho:tit.  tendunt,  alternatiuam  neceflaru  debcre 

19     Scd  vrgcrcquis  potcntfccundumthac  refoluiincopulatiuam.quod  iudex  cxoffi 

trachuoncm  forc  vtaltcrucro  contcntus  ef-  cio  fiio  eum,qui  fine  adionc  expcriatur  re" 

fc  debcac.quod  camcn  in  prxfcnt,  cxpofi-  pclIercdcbcac(ccundumdoarinamClolll' 

nonc  nonadm,tc,cur,cumh,c  &  pcenam.  tn  Lftvn,ts,§.puSlm%U  Barrolubidem  ttq-  a 

confequatuc&datarepctat.&dcmdein.  liorum,quammateriamlarc  hic  profcqui- 

caufla  pnnctpah  ms  dcrenfionis  fitluum  ha-  tur  Ialon  num.tt.tostlmoLSalycct  t\num\a 

bcac,  vtfc.hcctfiaccorinprobacioncdefc-  Uos  mhanc/tnteratamadduiTvs.  Scdcumhu l 

ccncrcm  pecicam  rcnncizM 2. dcprobat.  fcrupulum  mpra  cxcmcrimus ,  non  opus 

10  ^Hare>  v5  moa  difficultati  ftnedeamur,  eft,  vt  dc  eodem  magnoperc  aborcmu" 

obieruandum  cft,  intereflc,  vtrum  pana  Secunda  ratio,quod  fin  dubio  bcni^  lt 

adiiciaturaccioni,quxfu!,laca  non  cft,  Jcd  rcm  fententiam  ampledi  dcbeamu^  L 

ex  caufla  padi  vcl  tranfadionis  dunraxat  femper,9 ff.de regutUiuris.  Tcrtio.quodillud 

cxccpcone  tepdl,  polht.an  veroybi  iurc  contincantvcrba,  fi malucrit.quxopt  orn^ 

Aquihanx  ft,pulat,on,s  &  acccptilacionis  iusdcferre  folenc,  non  aucem\umu  ario 

cadcm planc pcrcmcaell  Pnor,  cafu  pue -  tm,§. opuonUJnftttut.de tcoat.  Quarro,quod 

iiavidcturfucccdcrc  locopnncipalis  obli-  hoc  iurefingulari  videacur  relcluum  cflr 

gationis ,  vt  altcruttum  duncaxac  quis  fibi  i\  iufiurandum  inccrceflcrit,  vt  IfoZe 

adCcnbcrcpolTit.dtc?.Lre/criptum,$fipac7um,  xima  w  »'fr*,t.pr$. 

ff.dcpatt. item diLf.Lfipaf/o/upra, dc pacU.pro.        Hactenus oftendi. quam  folutioncm cx 

TK^lli^9^^^  omnibus,  quos  noftrl  inTc nm^Sfi 

ijtfocto&Lduo^  quuti  runaptlorem  cxlCi]J^s  g£ 

^.vb,tamcnranonce,usquodpIuscft  rumrcpaulliaccurariurffubd^ ^?a;&pon"iJ 

invao,quaminaltcro,conhdcrandacftna-  dctauSmcommodis,quib.hxccadilcu^ 
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Ltxji  quis  maior,  4.1. 

SvMMARIA. 


vrgc.it  lu -,arbijcracus  fum  mc  nihil  alienum 
a  propofico  fafturum,  li  vt  nouum  ica  iknc  a 
propofita  quxftione  non  abhorrcnccm ,  & 
cuin  vcrbis,cum  eciammenci  ipfius  rcfcri- 
pti  conacnicnccm  intc  1  lcctu m  fiibiicef  em. 
*4  Non  j*  Jubium  cft,  Irapcracorcs  ad  ca,  quae 
in  prcccs  &  fupplicationcm  collaca  func, 
vcl  cciam  adconfulcacioncm  a  proceribus 
fa&am,  quam  pauciifimis  folere  refpondc- 
re,  quodcxtcra  per  ipfam  confultationcm, 
vcl  luppticationcm,  aut  alia  inftrumenta* 
quxaduciancurfuppleri  poflinc,  vtini.vt 
refponfum,  t$.  hoc  tit.  Videtur  icaquc  Eucro- 


/    Magna  veneratio  iurifturandt  apud  Romantt  pri* 

cipes. 
i  A»i 

ne  antiquttut  multlatii 

3  Occafio  huius  Uguferend*. 

4  Tafti  jptciti  verborum  compendio  rtpraftntata. 

5  QudtuorpcenasauttoritattprdfcntU  Ugu ptrturtttm 

contrahtnti  infligi. 

6  An  Imptratorts  dt  turciurande  aliquid  tonfiitutrt 
potuerint} 


pius  prxfetius  prxCorio,Imperacorcm  poft  7  StcuUrts  prtncipes non  prebibm  quo  minut  tugut 
plcniorcm  fafta  narracioncm  confuluiflc;  iurtfiurandiautloritattm,p«ndt  vtlfimthd  m- 

*       1     •  r       1       •«•   rr  ^  .  »  _.  •  hitundo. 


8  Ptrnasmvt 


an  adquicfccndumillieflec,  qui  ius  Aqui 
liana  acccpcilacionc  cxftin&um,  co  prx 
"tcxcurcfuicirare  conarecur,  quoddiccrec, 
fc  dcfungi  vellc,  &  folucione  purnx ,  quam 
promifcrac,  &  eorum,  qux  cranfactionis 

caufla  accepcrac  idquc  aduerfario  confen-  Decifiontm  Ugu nofira  non  tomplccli  perft 
ij  ciencc.  Dubicandi  fcauflam  prxbuic  Eu- 


fiituendo 

ioUtortsditi  ftfii  ttiam  iurt 
tutas  valtrt. 
9    Anhec  confittutiofauorabiUt  (tnftntU fin 

I  o  Affirmattua  fenttntta  taftnU. 

II  PrObabiliordtfitntiioAlcUti. 


„iA~  J3  Mimrem  fimpltciter  cum  iuramento 
troplo,quodaftiofcmclpcremcanonvide.  foUmnnunuarebencficiodtatU. 

recur  pofle  lnltauran,  dtcU.<JM*uw,66.§  .1.  ^  CMf(U CMfidHorumtflm  4quo  Vigu4ntmm. 

f.  delept.2.  dcinde,quodcontroucrhxper  1;  improbatacautcUamultUi 


noccatan  mtnor renunttet  beneficto atatu  &dtk 
quibufcuntfo  bcncfictU  iurU. 

1 6  In paenam  huius  lcgu  non  mctdtrejtifi  qui  doU  malt 

pcrturium  commtftt. 

17  An  muhcr  hac  lcgc  tcneaturi 

18  Prdftnttm  confiitutionemncdum  de  tranfaRionthn 

t tt(£ tlt^£ttd&ttt  y  t^M&^tS  C  Q  ft  f4  £Tf tt 9ftC  (^*1 

tratJu. 


tranfa&ionem  fcmcl  compofitx,  tcmcrc 
rcuocari  non  dcbcant,  l.fratris,  i.  cum j>ropo- 
n.ifj.fi  maiores.Cqudmun  ,hoc  tit.  Dcnnicn- 
1  •  di  auteni  f  ratio  inde  fluxiflc  intelligitur,q, 
volcnti  non  fiat  iniuria,  Uum  donatienes ,  24. 
hoc  titul.  Vndc  diftindc  loquuntur,aut  fub- 
fequutis  eflcaccommodandum  adfcnfum; 
aut  pce nam  vna  cum  his,  quae  data  proban-  19  Dtftnfd  fupcrwr fententid  contra  AUiatum. 
tur,fiaducrfariushoc  malucritantceogni-  io  Qudcxcmplicauffapropofitafunt,Ugcmnenrcfbi*- 
tioncm  cauflar  infcrendam :  quod  idcoad-  &unf  . 

ieciflc  vidcntur,  quod  ancc  omnia  inqui-    11  Abjurdumc^fimmorcmpotnamferantquiplmd^ 

*7  wndumfit.an  aduerfarii  orccibus  f  fidcs  ^  lm^ZTbumqutdinhaclegtcont,nean 

vcri  {uWvigctar,Lcumprectbus,wira,deprotst.  2J  Pmextmimpmiuottpredei}fitranftgcnttsftlnc,n- 
dcinde ,  quod  non  futhciat  nuda  voluntas  fulercpotuerint. 

vtriufquc  partis,quod  rcs  non  iit  integra,  24  ExempUim  in  compromifft,  quo  quU  tx  Ugt  m- 
fcd  ctiamrequiracura&us  rcrrofimilis,  VC  nicipali  fe  obfirmgere  per  iuramentum  tegt- 

1%  dicunc  fUb  emttoneJf.de  vacits,  qui  rcm  cc*  tur. 

2f  t^ndiurUyfiUumfcntentUmfpontecenfirmet. 


x6  Vu  &effcciut  pronufitonU  fe  contra  tranfaclmtm 

nonvtnturuwcffc. 
17  An fatU fit adcomtnittcndampanam quodutdtx ri 
vocata  parte  mtcrpelletur. 


rcfticuac,  vc  caufla  ccnfeacur  eflc  incegra,  /. 
Ji  diuerft,  14.  hoc  titul. 

HaccxpofirioncadmhTa  ceflabuntom- 
ncs  ill?  abiurdicatcs,falccm  pt  o  maiori  par- 

tc ,  quas  fupra  pcrfcquuti  iumus,  &  magno    zt  verba  cunt  effeclu  txaudienda. 
conatu  a  commentantib.  agitari  vidcmus.    zp  indubio  mitioremftntaitiamampUclcnddm. 
Quod  fi  hxc  ipfa  intcrpretacio  ex  co  offcn-    3»        wrUfiprinctpi duntaxatfuppltcatiofit oblau, 
dac,  quod  aliquid  diuinacionis  complciti 
videacur,  nihil  inuideo,  Liberum cnim  cui- 


uis  eric,vcl  anceadatasfolutioncs  am- 
ple£ci*velalias  feliciori  cucn- 
tucxcogicarc. 


qua  parti  ntm  fit  commumcata  ? 
31  lntcllctius  /.3.  tn  princip.ff.  qutd  quU%  tur.ab- 
ftat. 

3  x  N«H  incidit  in  pamam  buim  UgU  qui  iurc ptrmtff*  w 

tiont  tranfactionem  oppugnct. 
5j  AnfecuUresprincipts  ettam  a  tureiurando  dbftlunt 

pofitnti 

34 
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Tit  dc  tranfoct 

«■ 

\+  Prmtipmptenatbuimtegupoprtmittert. 
35  ^nd^quudiutturpromtffanoHimpltrtl 
;  36  An pU&dturpotnd  buitu  Ugit  qut  tra-' 

fiitm  tonfirmautriti 
37  StntentidAlexdHdritUfoHu,Andru  Gdil,idemcr 

bitddmittendumt 
3;  Confuutdprttedensoptnit. 
39  Aforma  non  ejfe  dtfcedendum. 
:  a.o  Pecna  interpretdtionemoUiend*. 
4j  ErubefcimusfineUge  loqui. 
4/  Difiintlioper  quam fidem  qui»  dliquid  dffirmduerit, 

cum  duplexftt  fidei  fignificdtto. 

43  IxvieUttonefidct  buman*,autnobilitatu,quempa:- 

nu  buius  legii  non  toerceti. 

44  Anperiurustntcrtnfamtsrecenfeatur. 

4$  lnteDectus  borum  vcrborum  actiontprtuatm. 

45  lufiurandum  dd  tribuendam  atlionem  fuffictrt,m 

qudmrtm ponderdtdVdria  nofhdlegu drgumen- 
td. 

47  Pronuniuitontactionu  nedu  aSiontm  perfonaUm, 

fedetidm  atliontm  in  rem  defignari. 
4f  Quid  contintdtur  pronuntidtione  borum  verborum, 

cartdtemolumento.quodexpdclo  vel  tranfaaione 

fuerit confecutus. 
49  Pcenot  tonuenttonaUt  non  fifco  fed  portibm  appli- 

(dri. 

fo  AnmordpurgdtioddpctHdmnofird  Ugit  euitandam 
ddmittdtttr. 

51  An  iurdmtHtum  babedtpdratdmexfecutiontmi 
51  Stnttniid  Cafircvfis^dlduSdhteti,Arttiniyqui  mo- 

Tdpnrgdtionem  in  qutbufda  pcenit  eJr 

in  re  notdtd  iUorum  dtffenfto, 
jj  DetifionoMdtonfittutionuImptriijt 

babcrepardtdm  txfuuitontm. 

54  ^pdtlo. 

55  Anfirts  minintd  defecerit ,  pcend  nofir*  legit  locum 

bdbtdti 

16  oui  rtitpit  refiduum  tius,  qupd  dtbtbdtttr,  pttn*  re- 
nuntiare  tnttUtgttur. 

57  An  btrts  hdsptrnas  dgnofcerc  togdtur. 

58  Inttreffe  tn  tttuffd  tranfmiftonudnpomd  tpfo  iure  i«* 

fiiganturl 

59  Poenabuitultgis  iUumcaercert^uipergenmm  prin- 

tipupeicrauit. 

4o  Crdut  eftfi  quis  fub  intdgint  prutcipdlu  dutloritdtu 


Vamuis  apudRomanosprin- 
ci  pcsf  atque  illorum  antccef- 
foresiurifiurandi  rcligio  fcm- 
^r^^^Si  pcrinmagnavenerationcrue- 
rit,  ncnumcn  diuinum  tcmcrc  offcnderct, 
/./.  infrd  yfi  aduerfua  'vendittoncm,  L  cum  pater, 
77.  §Mms  matrem,ff.  de  Ugat,  2,  L  penultim.  §. 
x  qutsquis.eoJtm  tnul.i3.mcn  f  eo  progredi  no - 
luerunt ,  vt  prxuaricatores  grauiori  pcenl 
ple&erent,  u.ejr*.  infra,  de  rtbua  credit.  ejr  in- 
reiurand.  quod  exiftimarcnt ,  illos  Vcl  vltio- 
ni  diuinx  relinqucndos"»  velnonfacilcali- 
qucm  futurum,qui  illa,  quz  muo  c  a  t  o  diui* 


I.fiquismaior.  4.6Q 

no  nomine,  vt  is  fe  teftcm  &  vindicem  a* 
6his,  qui  intcrponcrctur ,  pracbcrcr ,  ianxif- 
fct, tcmcre  fubuertcret.  Dixi grauiori.quod 
ccrtum  fit,  illos  cx  diftin&ionc  ibidcm  a  - 
nobis  tradita,nonomnem  animadueriio- 
ncm  euafiflc. 

Cxtcrum,f  quia  exempla  infcqucntis  j 
.  actatisj&crcbra  rcrum  cxpcricntia  docuif- 
fcnt,cflc  homincs,  qui  pofthabito  omni 
Dci  timorccum  fumma  lcuitate  facram  eti 
iidem  cludcrcnt,  officij  fui  cfTc  duxcrunt 
Arcadius  &  HonoriusImperatorcs,liuc  il- 
lorummodcratorcs,  Ruftinus  atque  Stili- 
co.vttantam  infolcntiam  promulgata  ali- 
quaconuenientipcenacompcfccrcnr.Sra- 
tuuntitaque,vtfiquis*fmaiorvigintiquiii-  4 
queannis  aducrius  patta  vel  tranfatrior.es, 
nullocogcntc  impcriojcd  iibcro  arbirrio 
atquc  voluntatc  conrc&as,  putaucnt  cflc 
vcnicndum,  &c  ca  inuocato  Dci  omnipo- 
tentisnomine  illo  au&orc  confirmauerir. 
vtnonfolum  noteturinfamia,veruma£tio- 
nc  priuatus,reftitutapcena,qua?  pa£tis  pro. 
bctur,  infcrta,  rcrum  proprietatc  carcar,  6c 
cmolumcnto,quod  cx  pa&o  vel  tranfacho- 
ncrueratconfcquutus,  caq;  moxomnia  i- 
pfius  commodaillicciTura,quiintemcrata 
padi  \  d  tranladionisiuraieruauir. 

Propoiltishuius  noftrc^lcgisvcrbism-  f 
telligimus, quatuor pocnas  pctiurium  con- 
trahcnti  aucWitateprarientis  conftirionis 
infligi.  Primo,vtinfamianotcrur.  Secudo, 
vt  a<5ionc  priuctur.  Tcrtio,  vr  piarnam  re- 
lbtuar.  Quarto,  vtemolumcntis  qua?  cx 
tranfa&ioncfenfir,exuatur:  dcquibtisinfu 
copiofius. 

Scdquxftioniseft.an  hxc\  conftirurio  <s* 
valeat.  Etcnim  Anton.  dcButno&Panor- 
mir.  tncap.  cumc*ntirgatsextra,dciUTtiur.  con  - 
ftituunt,lcges  fecularium  ad  lacramcnti 
confirmationem  pcrtinentcs,  nuiiius  efle 
momcntii  quod  ea  cognitio  ecclefiaftici, 
nonautcm  (ecularis  fit  iudicis,r^./«£m.t.v- 
trdjecrdin.cogrut.cdp.pervenerdbtutn  ,de  tie- 
titon  cat>  noutt  deiudictis. 

Porrocum,quicognoicerc  non  pofllr, 
multominus  legemfcrrc  pofl"e,cum  i"ud 
fineiurisdiclioncexplicarihcouear,  /  -  titiit 
infrdt dejentent.ejr inttrlocut. omn  iutiit  ■...,  (>. 
utt.extrd,  de  iudic.  cap.  finaL  deforo  ct mpt ,.  % 
Qua dc caufia  vt  conftitutioncm noil ram 
in  tuto  colloccmus,  cxmcnte  Didaci  Co- 
tiarru.  in  fua  teled.  cap.  tjuamuui  part.  1.  §.3. 
num^i.ejrfequen.itemntm. f7.de paft.w  6.  i- 
tcm  Philipp.  Cornci  m  ttuthtnt.fdtramenU 
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vrgcacur,arbirracusfum  me  nihil  alicnum 
i  propoiico  fafturum,  fi  vc  nouum  icaianc  a 
propofica  quseftione  non  abhorrcnccm ,  fic 


Ltxfi  quismaior^L 

Symmaria. 

Romdnes  orin- 


An perturtum (ontrabentesgrauieri  Aiunudutrjio- 

nt  antiquitm  multlatii 
Ouafto  hum  Uguferenda. 
Taftt  jpecies  verborum  compendio  rtpnfentata. 
Quatuor poenas  autiorttattpraftntit  legu ptriuriunt 
contrabenti  tnfitgi. 

6  An  Imperatores  de  turcittrande  aliqutd  conftituerc 

potuerim} 

7  Setulares  prindpes  non  prohtberi  quo  minus  augeat 

turifturandtauitoritatm,peenat  vel  fimtlta  (on- 
ftttuendo. 

8  Taenastnvtolatorttdiei  ftftietiamiuretiuili  (onfti- 

tutas  valere. 
Art  hacconftttuttofauorabilumftndaftt} 


cumvcrbis,rum  cciammcnci  ipfius  rcfcri- 
pci  conuenicnccin  mtellectum  fubiiccfem. 
M  Non  -f  dubium  cft,  Imperacorcs  ad  ca,  quae 
in  prcccs  &  fupplicacioncm  collaca  func, 
vel  cciam  adconfulcacionem  a  procenbus 
racram.quam  pauciflimis  folere  rcfpondc- 
re,  quod  carcera  pcr  ipiam  confulcacionem, 
vcl  lupplicacionem,  auc  alia  inftrumcncaj 
quaradnciancur  fupplcri  poflinc,  vt  in  l.  vt 
refponfum,  1$.  hoc  tit.  Videcur  icaquc  Eucro- 
pius  pracfectus  pra:torio,lmpcracorem  poft 
plcniorcm  facca  narracioncm  confuluiflcj 
an  adquicfccndumillieflcc,  qui  ius  Aqui- 
liana  accepcilacionc  exftindtum,  co  prx- 
cexcurcfulcicare  conarecur,  quoddiccrec, 

fc  defungi  vcllc,  &  folucioncpucna?,  quam  10  Affirmattita  fennnttaiafonu. 
promiicrac,  &  corum,  qux  cranfachonis  n  Vrebabiltor  dtfttntlto  Altiati. 
caufla acccpcrac,  idquc  aducrfario  confcn-       Deciftonem Ugunofira  non  cempUai  perfo 

a?  cicncc.  Dubicandi  T cauflam  prarbuic  Eu-  noru'  ... 

1  sx-  r  l  ■  *  :  i„  13  Mmorem  ftmplutter  cum  turamento 

troDio.quodaaioicmclpcrcmcanonviac-  7     n  l  * 

uuj/iu^juuu.  y  folumrenunttarebeneficiodtatu. 

recurpofleinitaurari,^A/.c^<*w,^.j)./.    7+  CMteUuuftdt(m 

plmaquo  vtgilantium. 

f.delegat.2.  dcindcquodconcroueriixpcr    Jf  imprebatatauttlaamultutnterprttibmyadtovtnen 

cranfaccionem  fcmel  compoficx,  cemerc  noteatanmtnorrenunttctbcnefiuotxatu  &altit 

rcuocari  non  dcbcanc  l.fratris ,  L  cum jtropo-  quibufcun^  benefictk  iuru. 

n.<t,  l.fi  maiores,  l.  auamuis ,  hoc  ttt.  Dcfinicn-  t6  Inpanamhuiuslcgunontnctdere^iftqut  delo  malo 
1 6  di  auccmf  racio  indc  fluxifle  incelligicur,q, 

volcnci  non  fiac  iniuria,  Uum  donationes ,  24. 

hoc  titul.  Vndc  diftincce  loquuncur,auc  fub- 

fcquucis  cflcaccommodandum  adfenfiim; 

auc  pccnam  vna  cum  his,  qua:  daca  proban- 

tur,  fi  aducrfarius  hoc  raaluericantc  eogni- 

tioncm  cauflx  inferendam :  quod  ideoad- 

iecuTc  vidcncur,  quod  ancc  omnia  inqui- 
x7 rcndum  fic, an  aduerfarii  prccibus  -f  fides 

▼cri  fufF ragccur,  l.cum precwtis,infra,deprobat. 

deindc ,  quod  non  fufficiar  nuda  voluncas 

vcriufquc  pactis,quod  rcs  non  iic  intcgra,  24  Exemplum  in  compromtjfo,  quo  quis  ex  Uge  mu- 
fcd  eciamrequiracuracT:us  rccrofimilis,  vt  ntcipaU  ft  obftrtngert  ptr  iuramtntum  toga- 


perturium  commtjti. 

17  An  multcr  hac  lege  tcneaturi 

18  Praftnttm  conftttuttontmnedumdt  tranfattionibm 

inteUtgendam,feddt  quaiis  conuenttone  &con- 
traSu. 

1 9  Deftnfa  fupcrior fententia  contra  Alciatum. 

xo  Qua  exemplt  caujfa  propofita futtt,  legem  non  reftrtn- 
gunt. 

%\  Abjurdum  effeft  minorem  poenam  ferant  qui  plm  dt- 
itqucTunt. 

li  Impertt  verbum  qutdin  bacUgecontineati 
21  Pratextm  imperii  uon prodeflft  tranftgentesftbi  t 
fulerepotuertnt. 


tur. 


2(  Quid  iurisyfi  latam fententutm fpente  cen 
z6  Vu  &  effedm  premtfionit  fe  contra  tranfacttonem 

non  venturum  tffc. 
17  An fatit ftt  adcommtttendam pctnam  quodiudex  no 
vocataparteinterprlletur. 


3.8  dicunc  •fl.ab  emtione>ff.de paftis,  qui  rcm  e* 
refticuac,  vc  caufla  ccnfcacur  eflc  incegca,  /. 
fidiuerfs,t4.hoctitul. 

Haccxpoficioncadmifla  ceflabuntom- 
ncs  ill^  abiurditaccs,falccm  pro  maiori  par- 

Cc ,  quas  fupra  pcrfcquuci  fumus,  &  magno    zt  verba  cum  effettu exaudienda. 
conacu  a  commencancib.  agicari  vidcmus.    zp  ln  dubio  mitioremftntmtamampUtfendam. 
QuodfiharcipfainccrprecaciocxcoorTcn-    3»  Quid  iuruftprintipiduntaxatfupplttatiofttobUta, 
dacquodaliquid  diuinacionis  complccti 
videacur,nihil  inuidco,liberumenimcui- 
uis  cric,vcl  anceadacasfolucion 
plcdi.vclalias  fclicioricucn- 
tucxcogicarc. 


quaparti  non ftt  (0  mmuntcata  ? 
31  Intttlttim  /.3.  tn  prtnctp.ff.  quod  quuq^  iur.alt. 
ftat. 

3 x  Kon  tnddit  inpanam  butm Itgit qui  turepermiffa  r** 

tione  tranfaitionem  oppugnet. 
3j  AnfetulartspritKtpes  tttam  a  iurtiurando  abfoluert 
pefint} 
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$4  Prmcipmpomtubumttgitpofftrmitttrt. 
}5  Q^ndoquisdiuturprmtffanonmplerei 
j<>  AnpltQ*turp*n*buiui  legit  qui  tr*nf*itionm  fer 

fidemconfirm*ueriti 
j7  SententidAlex*ndri,I*fonu,Andru  G*H,idem(r 

bic*dmttttndum, 
jj  Confutatapracedensopinio. 
i  9  Afoma  non  ejfe  difcedendum. 
49  Pem*  interprctationemollicnd*. 
41  Erubefcimutfintltgtloqui. 
4*  DiftinSioperquamfidmquisaliquid  affirmautrit, 

cum  duflcxftt fidti  figntfiutto. 
4j  Exvtolattonefidti  human*,*utnobtiit*tit,qump<r- 

nis  butus  lcgit  non  coerceri. 
44  Anptrmrustnttrinfumtsrtctnfutur. 
4 j  I»f  <ff«7«<  fcer«m  verborum  attiontprtuatn. 
4,6  lufiurandum  ad  trtbutndam  acltonm  fuffictrt,in 

quam  rtm  ponderata  varta  nofira  legis  argumen- 

t*. 

47  Pronuntiatuneaclionit  nedu  aStonm  ptrfonalm, 

ftdetiam  adioutm  in  rm  dtfignari. 
Aft  Quid  continutur  pronunitaitont  berum  vtrborum, 

carutmolumento,quodexpaclo  vel  tranfacltonc 

futrit  confecutut. 
49  Pcmat  (omentionnlts  non  fifc  fedpartibus  appli- 

cari. 

ATl  Tfl&T  £  pUT^iXt  10  sid  pHflt€tH  \%oJi?M  tijTlf  CHl  *  *lTi  A  UTfl 

admittatur. 

51  An  iuramtntum  babeat paratam  txfecuitonemi 
5*  Stnttnita  Qafircnfu#Mi£tyttti,Arttini,qui  mo- 

rapurgattontm  in  qutbufd*  pacnu  *dmittunt,qu* 

in  rtnotata  Morum  diffenfio. 
Si  Dtcifio  noutt  (onftituttonis  Mptriijuramtntum  non 

babtrtpardum  txftcuitonm. 
X4  Ikramtntum  babere  vtm  tlaufula,  rato  manentt 

paSo. 

j  5  Anfirts  mtnima  defecertt ,  pocna  noftra  Itgis  locum 
babuti 

j6  Quirtctptt  refiduumtius,qupd  dtbtbatur,  petn*  re- 
nuntiare  mteutgttur. 

57  An  btrts  bat pernas  *gnofctrt  cogatur. 

58  Inttrtfft  i»  cauffa  tranfmifiionu ttn potna  ipfo  iurt  0H 
flsginturi 

59 

ctpit  peierauit. 
40  Grauttttjiquit  fub imagint prtncipsilu  audoritatit 

Vamuis  apud  Romanos  priri* 
cipesf  atque  illorum  anccccf- 
forcsiurinurandi  religio  fem- 
f^^^Sk  pcrinmagnaveneracioncfue- 
ric,  nc  numcn  diuinum  ccmere  orTendcrer, 
l.j.tnfra  ,fi  aduerfst*  venditionem,  l.  cum  pttter, 
77.  §.filiusm*trem,jf.  de  legat.  2.  l.penultim.  §. 
1  quisquu^odem  f//«/.tamcnf  co  progrcdi  no- 
luerunc,  vt  przuaricacores  grauiori  pcena 
plc&crcnc,  l.t.&2.infr<t,derebui  credit.  &  iu- 
reiurand.  quodcxiftimarcnc ,  illos  Vcl  vlcio- 
ni  dminx  rclinquendos,  velnonracileali- 
qucm  rucurum,qui  illa,  quac  muocaco  diui- 
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no  nomine,  vt  is  fe  ceftcm  &  vindiccm  a- 
chis,  qui  inccrponcrccur ,  przbcrcc ,  fanxii- 
fec,  cemcrc  fubucrccrec.  Dixi^«/<w,quod 
ccrcum  fic,  illos  ex  diftin&ione  ibidcm  a  • 
nobis  cradica,nonomnem  animaduerlio- 
ncm  euafifTe. 

Carrerum,^  quia  exempla  infcqucncis  J 
.  aecacis,&crcbra  rerum  expericncia  docuif- 
fcnccfle  homincs,  qui  pofthabico  omni 
Dci  cimore,cum  fumma  leuicatc  facran^  eti 
fidcm  cludercnr,  officij  fui  cfle  duxcrunc 
Arcadius  &  Honorius  Impcracores,  liuc  il- 
lorummodcratores,  Ruftinus  acque  Stili- 
co,vccantam  infolcnciam  protnulgara  ali- 
qua  conuenienci  pcena  compefcercn  r.Sta- 
cuunt itaque,vt  fi  quis^maior  viginti  quin-  4 
queannis  aduerfus  pa&avel  tranfatbor.es, 
nullocogcntc  impcno,led  iibcro  arbitrio 
acque  voluncatc  confc&as,  putaucnt  efle 
vcniendum,  &:  ea  inuocaro  Dci  omnipo- 
tencisnomine  illo  audore  confirmaucric. 
vcnon  folum  nocccurinfamia,vcrum  adio- 
ncpriuarusjrcftitucapa-najqui  pacfrspro- 
bccur,  inferca,  rcrum  proprietatc  carcar,  tc 
emolumcnco,quod  cx  paclo  vel  tranfacho- 
nerueracconfequucus,  eaq;  moxomnia  i- 
pfius  commodailli  ccftura,  qui  intcmerata 
padi  vcl  tranlaclionis  iuraicruauit. 

Propofitishuius  noftr^flegisvcrbisin-  J 
telIigimus,quatuOrpcenaspctiurium  con- 
trahcnti  auftoritateprzlentis  conftitionis 
infligi.  Primo,vtinfamia  noterur.  Secudo, 
Vt  ac^ione  priuetur.  Tcrcio,vrpcenam  re- 
ftituat.  Quarto,  vcemolumcnns  qua:  cx 
tranfa&ioncienficcxuacur:  de  quibus  intii 
copiofius* 

Sedquarfcioniseft.an  ha?c  j  conftitutio  d 
Valeat.  Eccnim  Ancon.  UeButno&Panor- 
m  i  t.  in  cap.  cum  contirgat  ^xtra,de  lurttttr.  co  n  - 
fticuunc,  legcs  fccularium  ad  iacramcnri 
confirmationcm  pcrcinentes,  nullius  efie 
momenci;  quod  ca  cognicio  ecclefiaftici, 
nonauccm  iecularisfit  iwd\c\s,capjttem.tx  • 
tra,deordtn.  tognit.  ctp.fervenerabtuht ,  de  tie- 
clion.  cap.noutt.de  tudictu. 

Porrocum,quicognofcere  non  rofiir, 
mulcominus  Iegem  fcrre  pofie,cum  illud  ~* 
fineiurisdidioncexplicatihcouear,  /  vii, 
infra,deJbttent.(frinterlocut.omn  iuciic  ..  >■•• 
utt.exira.df  iudic.cap.final.  deforo  ccrrpt, .  1J. 
Quadccaufla  vt  conftitutioncm  noilr.un 
in  tuco  colloccmus.  cxmcnte  Pidaci  Co- 
Uarru.  in  fua  re/eff.  cap.  quamuts,  part.  1.  tf.j. 
nstm.22.ejr/equen.item nstm. i7.de palt.tr.  6.  i- 
tem  Philipp.  Cornci  m  authtnt./acramenti 
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puberumtinjra,ft  aduerfm  venditionem,num.6.  k\\sct.num.4. Iafon.»./. &anteomnesgloft 

verfaliud  autem  remedtum,  Caftrcnf  ibidem  fa  m  verb.fi  quit  »M/>r,cxiftimant ,  deciiionc 

num.u.S^VjCZt.nHm.»6.\z.(onnumJo.Vt^n€.  t noftrx  lcgis  no efle trasfcrcnda ad  pcrio-  lt 

7  Aretin.  infraj.proxima.nu.  1.  ftatuimus,  f  fe-  nam  minoris,qui  cx  priuilegio vel  intcrprc- 
cularcs  Principes  no  prohibcri ,  quo  minus  tationc  pro  maiorc  habcatut,vti.fin.wjr.  de 
augeant  iurifiurandi  au&oritatem , pccnas  hU,qui veniam *tat.impetr.  Quo  pcrtinct, 
vcl  limiliaconftituendo,autcacomprehc-  fcriptum reliquitDidac.Couarru./» rcldt.c. 
dendo,quxnaturxipfius iuramenti  conuc-  quafnuu.depactin6.part. 3.§. 4  n.p.-\mii\otcm  t$ 
niant:  vctari  tamcn,  qux  dircdccontra  iu-  limplicitcr  iuramcnto  contrahcnrem  folu 
ramcnti  obfirtuationem  cflcat,ftatucrc,C£  renutiarebcncficioxtatis,nccpct  hoccx- 
&  ipfum  quoquc  conccdunt  Panormita-  cludiabauxilio  t.2.C.de  rejcind.vend.zdc\cst 
nus  incapMtcr*tu,numJ.extr.de  iurament.  ca~  hanc  fcntcntiam  communcm  cflc.  Scd  ob- 
lumn.Vclin.i»  cap.pr*terca,  nu.2S.extr.  dejpon-  fcruandum  cft,plus  nimio  vigilantcs  caufli  - 
faL  Andr.GaiI#£./  .0bJcr.js.num.4E.odcm  rc-  dicos  ctiam  hic  f  cautclam  cxcogi  tafle ,  vt  1 4 
fcrri  potcft  dift  in&io  A  lciati  hic  num.11.  an_»  ofiendunt  <^4retin.n.t.Mbcr.n.4.Fuigof.n.r.  Cor. 
dciuramcntiviribus  tra&etur,  &  caobliga-  nemn.  r.  vt  fcil.  curcnt  minorcs  rcnuntiarc 
tione,qux  Deo  ak\ixtitut,cap.debitoretJnfra.  bencficio  xratis.&cuicunque  lcgis  auxilso, 
deiureiurand.znvcto  dcillaobligationc,qucj  vcl  quod  inidcm  rceidit.vt  extorqueantab 
partib.  dcfcratur,hoc  cafu  fccularem  con-  eis  promiflioncm  iuramcnto  cdfirmatam, 

8  ftitutioncmtcncre.tEtcnimanimaductti-  quodnihil  in  prxiudicium  huius  conuen- 
mus.pccnas  iuri  ciuili  conftitutas,fi  quis  die  tionis,vel  bcncficio  xratis,vel  quacunq.alia 
dominicum  nonobfcruaflct,i//  lfin.tnjraje  ratione  fa&uri  fint.  Cxtcrum  Barr.  t  hic  n.  1  r 
fenis,  non  idco  rcftitucndas  efle ,  quod  a  fc-  /.  Salycct.www.p.Bald.»*»».*.  Alciauww.//. 
cular i  Principe  latx  fint ,  quo  pcrtinct  L  fi  conftituunt  ,ctiam  hanc  cautelam  non  effi- 
quis in  hocgcnmfacrilegiifupra^de epifc.  & clcric.  ccre  vt  minor  in  pcenas  huius  lcgis  incidat. 
Etcnim  Princcps  hoc  cafu  nihil  conrra  lc-  fcd  duntaxat,vt  contra&us  principalis  fcr- 
gcmdiuinarainducuntjfedfubditisfuis  ti-  uandusfir, quxfcntctiabenignior  cft.cum 
morcm  diuini  numinis  incutiunt,  vt  quos  hcc  lex  difertc  minorem  cxcipiat&auth/i- 
ftudium  religionis  in  officio  conrinerc  non  cramentapuberum ,  duntaxat  in  ca  caufla  illu 
potuit,faltcm  prenx  co  neccflitatis  com-  conftituat,vtmaiorislocohabcatur.  Porro 
pcllant,  cap.quoniam,§  fin.extr.vttitenon  con-  lcgcs  maxime  pcenalcs  ita  exaudiendx  non 
tefi.cap.i.&tot.tit.difiincJ.i.  funt.vtadcafumfi&umtransferridebeant, 

9  Mouctuxttieindcanoftns  intcrpretib.  lfin.de hU qut venMJmpctr.ij.§. hac  verba,Jf. 
illaquxftio.anhxc  conftitutio  fauorabilis  denegot.gefi.  Additlafont^/r» ./.poft  Baldu,  *  * 
lit,  &per  confcquens  intcrprctatione  ad-  Dccium.Caftrcnf  Alcxand.in  hoc  allcga- 

10  iuu.mda?EtIafontquidemw*.«P.adduccns  tos,hanc legcm  non  cflccxcrccndam.nifi 

in  fulcimcntum  fux  opinionis  nonullas  ra-  contracum,qui dolo  malo  pcriurium  com- 

tiones,&  auftorcs,  illa  fauorabilcm  cflc  co-  mifit, argu.  c.qturitur,§  item  opponitur^.2. 

memorat.  Prxcipua cft,  q,  per cam  animx  cui  rcfpondct  c.brew-de  iureiur.e.(igniJUantet 

faluti  confuIatur,c.*<w/.«c/r.  dciudic.  c.refcri-  depignorib.cxc\\x\b^%  intclligimus,ctiam  dif- 

pto,& ccumcontingat ,deiurciur.c.quanto,eod.  ficultatcm a pcriurii  labe  cauflam  alicuius 

c qua rc  Barti» auth.facramenta puberumjn-  aflcrcrc.  Quam  fententiam  communem-i 

itjra.fiodtterfivendit.  tContrarium  pronun-  cflcdicitPurpurat./»/.jW/^^r^fr^ 

tiat  Mcizt.nJ.po'B  Aretin.Ruinatd.Corneum,  ficertfctat. num.$g. DidacCouarru./»  retcct. 

rDccium, adhibct  umcn diftin&ioncm , aiu  cap.  quamuit.part. ». §.  y.  numero tertioy  dcs 

agatur  ad  obfcruationcm  iuramcnri  Sc  pro-  pa£t.  in  6. 

milfionisniax.an  vcro,vt  pocnashuic  lcgi       Hisitaplibatis,fingulaverbatlcgis  no-  \y 

infertas  quis  fubirc  cogatur?  Priori  cafu  co-  nihil  cxcutiam*.  Ait  coftitutio/^.Quid 

ftituit  legem  fauorabflcm  cflc , poftcriori,  !giturfimulicrcmcflcponamus?&quidcm 

noncflc.  Alciat.»./^.cxiftimat,cahisvcrbisn6com- 

Vndc Bartol. hic  num. r.Bald.  num.6.  Ca-  prchcndi,quod  cum  lcx  pcenalis fit,  &d«- 

ftrcnf num.$.  Yu\go(.num.t.Cotn.nu.t.  Fran.  indc  aj.xtatis  annum  rcquirat,integritatc 

A rctin.«/ww./.  LucLRoman Jtum.is .  Alcxan.  fenfus  fpcftaflc  vidcatur.  Nonnulli  diftin- 

»«./*. qui  ctiaminhanc  ientcntiamallcgac  guuntintcrdoIuquic6mittendo,vcIomit- 

Baldura,Salycct  Fulgof  Iacob.  dc  Raucn.  tcdo  contrahaiur :  Ipfc  Alciat.  pccna huius 

■ 
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lcgis  foluicmulicrem,  nonautcm  principa-  fonas  fiac  talis  productio,£&^i  in  ditf.  ».m 

li  promiflionc.  Egoaurcm  exiftimo, lcgcm  verb. lineum. deviu & honejtat. c/cric. Nicol.  £- 

noftram  mulieris  pcrfona  indiftin&e  com-  uerhard.  tn  lotoa  rattone  legis  iarga,  numero  tf/. 

ple&i,vtctiamdcclarachicRomanus  num.  idque  pociflimum  procedic,  li  plcnior  ii- 

.zrf.quodhocdcmonftrac/./f**/./.  t.fl.de^  gnificatio  ctiam  hunc  cafum  complecti 

verbor.ftgnif.  U  quod  in  pcenalibus  mulicr  poflit,  /.  tufta,  &  Lltberorumff.de verborftgnif. 

non  excufctur ,/jt  idquod.fl.de  iurisd.omntum,  tdem  Nicol.  Euerhard.  ibidem  numero  trtgejin.9 

&gcncralitcr  de&nitum  lit,  mulicrcm  cx-  fecundo. 

cufandam  non  cfle,  nifi  vbi  nominatim.,  Scdobferuandumcft,nos  huius  dcfini- 

hoc  cx^tin\xt\it,l.fi>ulfupratde  iur.drfacJt  tionis  vim  non eonftitucrcin  primis nottre. 

ignor.  legisvcrbis,vbipa&umtranfacrioni  oppo- 

18    Excipiunttintcxtuhxcvcrba:/»^^/  ficumin  fpcciali  tignificationc  accipicndu 

tranfactsonc:,  cum  pacti  nomcn  duplex  iit,  videtur,ied  in  fcqucntibus  eiuldcm  lcgis 

gcncrale&fpccialc.  Generalcautcmcom-  verbis,dum  ait,illacommodaillis  deputa- 

plcclaturomnescontractus,fecundumno-  ri.qui  intcmerarapactiiura  feruaucrinr,&: 

tatzdo&oviim,vt /.iurugentiumffdepact.an  rurium,  qui  nomina  noftra  placitis  inlc- 

hrcvcrbagcncralitcr  finc  accipicnda, an^  rcntcs  falutcm  principum,  confirmatio- 

vcrofpccialitcr.  EtquidcmBartol.  hicnum.  ncm  initatum  iurauerint  cfTe  pactionum, 

/;.Bald.»tfw./4.Fulgof.»«w.7  Corn.  num.z*  in  quibus  nulla  traniactionis  rit  mcntio, 

v:rf.intextu,ibi»aclaiLudou.Roman.num.2.U-  fcd  gencrale  nomcn  pactorura,  placito- 

fonn»m.u.Imo\.inUnfu/am,in6fallent.fl'.d<_j  rum ,  pactionum, proponitur, vt  intelligc- 

verbor.obftgat.  DeciusconftL^». numJ  confti-  remus, iplbs  lcgiflatorcs  voluiflc  his  vcrbis 

tuunt,  hanc  lcgcm  dc  omnibus  contrafti-  complecti  nedum  pacta ,  fed  etiam  cranfa- 

bus, aliisquc conucntionibus  incclligcdam  ctioncs ,  Sc  deinde  etiam  contractu  s :  &  ira 

cflc.  DiflentiuncRiminald.&  quidamalij,  ctiam  puto  noftrosinretprctes  intelligen- 

quos  rcfcrt  &  fcquitut  hic  Andr.  Alciar.  nu.  dos.  Ncc  putamus  repugnare ,  quar  ex  di- 

ij.quodhuiufmodidictionesinmateriao-  uerfo  obiecta  funt,  cum  ca ,  fqux  cxcmpli  io 

dioiareftringendae  videancucquodqueil-  caufTa  propofita  funt,  lcgem  uon  rcftnn- 

lud  fuadcat  adiunctum  vcrbum  tranftfho-  gant,  /.  /. paragraph. quod  vu/go,fl. de  vi  &  vi 

nit,  vt  duo  magnam  cognationcm  habcncia  trmat.  &  abfurdum  videarur/f  quod  illi.qui  1 1 

connccterelcgiflacorcscenfeancur,*^././.  plus  delinquancveluti  qui  obligationcm, 

^rfVr^^.idqitcrtioargucrevcrbanoftrae  cx  qua  ctiam  actio  nafcatur,  iuramcnto 

lceisjdunwrwp/*  reftitui  iubec:  cum  gcnc  fanxcrinc,  non  obferuenc,  minon  pctna 

raiis  conuencio  eciam  proccdac  nulla  re  vl -  afficiancur,  quam  fi  in  pacta  vcl  cranf actio- 

tfo&cicrodata.Deindedifiun&iuaminter  nes^quxhuiufmodi  vim  non  habent,  quid- 

gc  nu s  & fpeciem  impropric  pofitam  ccn-  quam  commififlcnc,  concra  lcgem  hit jo.u. 

fcri ,  cum  pactum  gcncralitcr  acccpturrL.  in fin.  infra, de  reuec.  donat.  caj>. non  ufitmdut 

ctiam  traniactioncs  comple&acur.  Com-  UMuuftj. 

mcndare  hanc  fenccnciam  &  racionem,  Scqyiuntur  vctb*:nullocogenteimperio,/tJ 

cum  rranfactiopcrcincacad  dirimendasli-  liberoj arbttrto crvoJuntatecofectas.  Impcrij  u, 

ccs,  idemque  officium  pro  ccrca  parce  in  Vcrbum  non  folum  de  juflu  Impcrarorum, 

padtis  interuenirc  vidcatur.  Vnde  nondc-  Rcgumauc Principu  inrclligo.concra quo- 

berenos,qux  conccmplacionc  huius  cffe-  rumauctontacemhiiccrcvideacurfacrilc- 

ftus  conftituca  func, ad  alios  cafus  reuoca-  gium cflc,/ firn/egitjnfra^e facriUg. cap.JiquU 

rcqui  eandcm  racioncm  non  habcanc.  VI-  fuadentey  /f.  quaft.4. cap.  touutnior.  2}.  qua/L  8. 

timohucpertinercdefinicioncm/^r»«/i0u  Scddcommbusillis,qui  compcllcndi  po- 

fr*,dedignitatib.libjl.  tcftaccmhabent.vtiuntmagiftratus,  Lvni- 

Nos  tamcn  his  rationibus  tan  tum  noru  td,fi  quk  ius  dtcentt  non  obtemper.  Lfiperimpref- 

ip  putauimus defercndum cflc,  "j* quin Barto-  ftonem.  fupra.de  hi*,  qttx  vt  metuivecaujj]  mo- 

li  fentcnciam  potiorcm  duceremus.  Ccr-  do  tranfigcnres  *f*  non  habucrinc  faculta- 

cacnim  iurisdefinirioeft,ctiam  lcgcs  pcc-  tcm ,  huiufmodi  facto  occurrcndi,  vr  pcr 

nalcsintcrptctacioncmplcniorem  rccipc-  appcUacionem.vclimplorationcmmaioris 

rc,  fi  cuidcntior  ratio  fufTragetuc  §.fed  magidtAtmtLnoneitver/ftmi/e.fl.quod  mcttet 

quta  natura,  quet  fuit  prima  caujfa  bcnificiia-  oaujf.fact.eft.  Cuius  rci  cxcmplum  proponi 

%esfjt  maximcfi  inccrcafdcmpcr*  poccft  in  compromiflb, ii  ex  lcgef  muni- 14 
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cipali ,  au&oritatc  magiftratus  quis  vrgcri  quifemet.  infra, quomod&quand.  iudexfintent. 

polfit  vt  compromittacvt  conftituunt  hoc  profcrr.deb.  autbcnt.  titigio/a,  inJra^etittgtoJSz 

loco  Baccol.»*»»..*.  Fulgof »«»*..».  Alcxand.  quod  bcnignius  cflc  vidctur,  f  vt  in  dubio  t9 

»«w..'.Francifc.  Arccin.»««./.Roman.»*..f.  mitiorcm  icntcntiam  fcquamur,  l.intcrpn- 

Philip.Corn.  num.  r.  Alciat,  num. 27.  Caftr.  tatione, &l.fiprafis,ffJepam.  Acccdit,  quod 

w<OT.2.quitamcnhocitatcmpcrant,fiexlc-  ficicacio  abiquc  iudicis  mandato  intcrpc- 

gc  municipali  vtriul"q;rci  ncccflicas  incum-  natur,nullius,  quod  ad  hanc  cauflam  atti- 

bac&compromtcccndi  &iurandi.  Nam  fi  net,vidcatur  eflc  momcnti,  cumctf  textu 

fponre  ad  facrameci  rcligioncm  profilicrir,  colligamus,  iudiccm  intcrpcllandum  eflc, 

diucrfum cfle ,  ita  hulgof.&  rciiqui  fupra  dtfi-  vc  doccnc Bartol. in  lfnal.de exkib.reis. ^yfl- 

onati,quipoHikumfiripfcrunt.  Addittamero  ciatushu.numjs^rgumenJ.quamuit, ff.de inius 

A  lcxand.  »»»»*.  >.quod  fi  ex  confuctudinc  vocand.  Commcndat  deinde  hanc  inccr- 

iurari  in  compromiflumfolec&cunceum  prctacionem,quodipfe Alexand.  confil.34. 

inuicum  idtcciflcintelligi,cum  confuetu-  /»/.z/*k»^i»i.^.conftituat  cum,qui  rc- 

dinis  imperium  dctrc&are  ncqueat,  l.dc_j  fcriptaimpctrct.nonincidere  inpcenam_,, 

quibus,  f  de  legib.  &  Ifi  prius%§.t.ffJeaquflu-  nifi  vtatur  tefcx\oxo,cap.c*terum>§.verum,cx- 

uiaarcend.  tra,derefiript.inverb.aduerfartumjititmlalora- 

*f     Porrofipoftcompromiflumf  illud  per  recoegit,  idcmqi  feruandum  inco,quicon- 

racihabicioncm  confirmecjaliudcum  Ful-  rracranfa&ioncm  fc  vencurum  nocffcpro- 

gotbicmm.].  Alcxand.»«»».#.  Alciac.»».?/.  mific. 

probandum  pmzmm,arg.L2.infr.debitquivl       Eadem  penedici  pofliincf  dc  fupplica-  3° 

w^fjttj^Offcruncfevcrbalegis^^wm/r/T  tioncqua:  principiofFcracur.  Nam  &hic 

fi  veniendum,velintcrpelUndo tudtcem,vel fup-  defideramus,  vc  ad  iudiccm  cranfiniccatur, 

plicandoprincipibus,  vel pactx  non  fetnando.  E-  &  aducrfario  innotdcac,4/g«/w.  d.  autbcntic. 

x  6  doccmut  itaqi  latius  patcrefharc  verba*»*»  qmifemci,infr.quomo.&quand.iudex,&d.auth. 

venire  contra promijponem,vetfimilia,  quom  fi  UtigiofaJnfr.de  litigiofis.d.  I.  itbertus,Jj.  de  in  ius 

dixiflec^ litcmnanmoturum ,  qua/lioncm  nuU  vocand.  quod  &  ipfum  racionc  comprobari 

Umillaturam,vcl ampliusnonpetiturum, cum  vidccuccumaducriario  nullum  negocium 

hxcverbagcncraliccr  dc  litis  contcftatio-  exhibuetit,nullam  moleftiam  aut  fumtus 

nc  inxc\\\gx[\t\it,cap.expartetcxtra,  deverbor^  inculerit,&:non vidcaruripfi dcncgandum 

fignific.  Lnonamptiusff.rem  ratam  habiri ,  &  de  fpacium,  quo  fc  colligac  acq;  fecum  dclibc- 

ratihabit.  &:  ibidcm  BarcoLqui  fingulorunu  rct  ltaCaftrcnf  hicna.  lafin  n.17.  K^ftciat.  n. 

verborum vires ibidcm late expendit.Suffi-  1?.  Repugnatf  tamen lcx  ;.in princ.ff.quod\t 

cit  autcm  in  prxfenti  infpe&ione,  fi  quis  quitfriur.maltcr.Jtat.eod.vt.  vbi  fola  impccra- 

amc  licis  conccftacionem  hbcllum  cicacas  cionocecquamuisvfusfubfequucus  nofic. 

parti,  vcl  iudici  comparcnce  rco  obculcric  Scd  rcfpodcnc  eodcm  loei  noftriintcrprc- 

vcftacuunc  hoc  loco  Caftrcnf  num.2.  Ro-  ccs,quoddclidumialccmrefpeCcuoblatio- 

man.»«>».tf.Iafon  num.  17.  Alciatus»w».i^.  nis&fubfccutacconceflionis  quisconfum- 

quam uis  Alcxandcr diflcnciac ,  &:  putct  fa-  maucrit, ita  Bart.ibidJnprmc.^jngetJnfinJa- 

17  tis  eflc,  fi  iudcx  ctiam  fparcc  nonvocaca  j2»»./j.quamuis  Alciac.»/V».j.f.cxiftimctil- 

inccrpcllecur  nttm.  4.  addcns  hunc  cextum  lam  lcgcm  ha&cnus  cxaudicnda,  quacenus 

communitcr  iinc  fubauditionc  a  doftorib.  ouis  partc  vocata  impctrationcm  fua  pro- 

iutclligi,Alexandro  fubfcribic  Phil.Corn.  duxcric.  Uludcxcra  concroucrfiamcft,irt> 

num.2.verf.in  quantum  tamen  hicdicitur.  Ec  fii-  huius  lcgis  pcenam  illum  non  incidcre ,  qui 

ne  Alber.»«»i./.Cyn.»«OT./.  OdofrccL»*./.  iurcf  permifla  racionc  crania£tionem  im-  J* 

Francifc.  Arecin.».i.Barc.».i.Bald.».p.Saly-  pugnarc  fuftinuericj  vcluci  fi  quis  ancea  a 

cct.  «.//.Fulgof  n.+gtoffin  verb.iudieem,duti-  Pontifice  iutamenti  veniam  impctraucrir, 

taxac  dc  i  ncerprccacionc  extraiudiciali  mc-  cap.debitores,extr Jeiureiur.capxsucrum.extr.de 

tioncm  raciunca  n  autcm  partis  aduerfe  ci-  refiript.CardinaUs  confiU^.^iaatJticnum.w. 

.  tarioncccflariafir.nonatcingunc.  /4/S»»#»/./7.quipoftcundcm  Cardinalcm 

ProopinioneCaftrcnfis  cofidcrari  pof-  ftacuicfufficercquodquisin  fupplicaciono 

8t  funt  ca,quxfubiicicmus  quodverbatcum  iuramenci  mcncioncm  fcccric,  atlegatcap. 

cifcduaccipicndafinc,/./.jr.'J^f*^^j5'  catcrnm, dc  refiript» qusc  rcs  camcn  fuam  di- 

iuris  aluriftatucrc.  5c  rcpugncc  confideracio  ftindionem  habec,  vt  vidcrclicct  hic apud 

/. libcrtus,  i)  .ff.de in  itts  vocand. iccm  authcnc  Alberic.  ww.f 
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33  Porro  fciendum,f  Accurfium  inLadige-  iureiur.  rormam  hic  c/fc  pr.i  finiram  res  lpia 
rt,  §.  fia  ff.de iure  patronat.  ctizm  fecularibus-  declarar,&  vcrba  gcminara,dum  Jmpcra- 
principibus  hanc  potcftarcm  dcfcrrc;  ar-  tor  iniurandoilludcxprimit,  quodde  mrc 
gumcnto cius  textus,/./£».  §.fin.ffadmunici-  incrat:  Ea  autemtnuocato  Dei  omntpotentis  no- 
pxU^mtJubcondittone  ^McondJubftit.  Quod  mine, vtDeoautJore,vthzbct vulgaris  lc&io, 
tamcn,quomodo  intelligendumfitconfuli  fotidauerit.  Vcrba  autcm  huiu(modi  folcrc 
potcrit Didac.Couarr.  in retecJ.cap.quamuit,  fotmx cauflam comple&i  fi  cxprimant  ca, 
dcpa£tjn6.part.t.§.t.  num.33. ^ndr.Gatt. lib.  qua? cx iuris  dcfinitione  inerant,  colligcrc 

34  t.cap.;$.numero  t.  &Jequent.-f  illud  haefita-  hcetexhis,qua?fcriptarcUquirFcIin./»f^. 
tioncm  non  habct,  pofle  principcm  fuo  re-  eumdtlecla,  extra,  de  refcript.  verfic.  prtmum  Jt- 
fcripto  pocnas  huius  Icgis  remitterc,  vt  o-  gnum form* efi.  f  Sccundo , quod intcrpre 
Jtendtti^Accurfwhic  inverbojupplicando,  AL  tationc  poenar molliendx fint,  non  exafpc- 
citt.num.42.  x^Abb*sincap.cumc6nttng*tjextr.  tandxyt.fipr*Jes,ffdepar».  multominusdura 
deiureiur.Socinxonftl.66.  cxplicationcadiuuandx,/.c*»»^*/^/w  JJ.de 

Vltima  vcrba  noftra?  fc&ionis  dcmon-  ltb.crposth.hered.inpt.  Tcrtio,  quod  crubc- 

itfar,idemprocedereinper(bna  ipfius,qui  fcamusfincf  \cgc\oc\t\iyauihent.detnentecr  41 

H  f  promillanon  implcat,quod intclligi  ta-  femijje.  Nufquam  autem  exftarc  locum  (al- 

mcndebetmora  intcrcvdente,4/g*»i*«././f  tcmiurcciuib.vbiinrcrpofitio  humanx  fi- 

duo,§.fin.ffdeconftit.pecun,itemLauoddiximns,  dci  tantum  poflit,  quantum  Jacramenti  1  c 

ffdefotut.§.fin.  Inftu.de  verborebtigat.  Eteninv  ligio,fi  dc  poenainrcrendatractetur.  f  Qua  * 1 

ii  iuftam  cauflam  dirTcrcndi  habcrer,  ad  fc-  dc  caufla diftingucndu  eife  puramus,  quod 

ueritatemnoftraelegisrcuocandus  non  ef-  cumpronuntiatiofidciduplicemfignifica- 

fct,  Littud,  ff.de petit.heredit.Lquodte, ff.de  rebue  tioncm  admittat,vt  fidemChrifti  vel  euan  - 

credtt.Jicert.petat.l.fiin  ^fiat§.finaiffdepoJit,  gelicam,pra?tereafidem  humanam  demo- 

tta  Caftrenf.num.3.  Jtoman.numJJaJonMum.tf,  ftret,  vt  priori  quidem  cafu ,  fciL  quando  fc 

K^iktat.num.47.  cuiusrcicxcmplaproponi  cxprciTeobftrinxirperChriftianam  fidcm, 

poiTunt  ini.Jm.ff.adteg.eommiffd.viro,ffJoiut.  vcl  facrofanda  Dci  cuangelia,  poflit  pcenis 

matrimon.  Vndc fupractiam probauimus,  hicde(ignariscocrceri,Franc.Aret.£/r.w..?. 

legis  noftrc,  definitioncm  locum  nonhabc-  Quod  li  vcropcr  fidem  humanam,  aur  fide 

rc",ni(i  cutnquis  dolo  ridcm  trafactionis  in-  nobilitatis f  fuar  fc  obligarit,  aliud  dcfen-  *J 

interpofica?  non  fcruat.  dcndum  fir,  ita  ^lciat.htcn.y.  Didac.Couarr. 

Occurruntdcindc ,  eaautem  innocato  Dei  inrepet.cap.quamuU,depacljin  6.part.i.§  2.  vbi 

omnipotentisnomine,eoauStoreJotidauerit.  Hxc  in  hanc  fententiam  citat  eundcm  Alciat. 

vcrbaformam  iurifiurandi  quodammodo  in  rubr.de  iureiurandnum.$.Dominic.aSoto,Ca* 

cxhibcrc vidcnrur.  Scd  quid  fi  verba  per  fi-  ietan.  Theologos.  idera  quoq-,  pronuntiat  Fc- 

3"  dcmf  concepcrit?  Et  quidcm  Alcxandcr  linus  inc*p.pr*tere*JeffonJ*l.num.i$.Ioan.*b 

htcnum.  10 .Iafon num.  zS.  poft  Specul.  Ioan.  Imol.  in  cap.  cum  eo  tempore,  de  recept.*rbitr.  i- 

Andr.fc Anton.de Butrioabiiklcm  allega-  temCHynpng.centur.r.obJeruat.i/.infi».  Ad- 

37  tos,itcmf  hndt.G2i\i*b.2.obf.$t.num.4.Hic-  dit  Didzcusibidem,idcmin  dubio  proban- 

tonym.Sc\\wtS.cent.3.confil.6a. nttm.12.  con*  dum  eflc ,  vr  porius  pcr  fidcm  humanam, 

itituunt,idem  planc  probandum  cflfcquod  quam  Dei  feobftrinxiflc  intelligatur.quod 

iuramentumcorporale  &  fidei  prxftatio a:  etiam  admittit  idem  Alciatus,fi  dc  parna 

pariproccdant,«/>. ad aures, extr. quod metu*  traderur , non  dc  obfcruatione principalis 

cauff.cap.peruenit,2.infi»Mfideiuffeyibid.gloJf  contra&Ui. 

Mjnfing.cent.tAbfer.i7.nttm,4.  Scd  fi  rcm  ad       Scquuntut in  tcxtu  haec  vcrba :  non  folum 

viuum  refccarc  vclimus ,  hanc  interprera-  noteturinfamt*.  Obferuarunt  hoc  loci  noftri 

tionem  ncdum  duram .  fed  a  mcnrc  Icgis  mtcrprctcs,  aliquid  noui  hac  legc  conftiru- 

3  8  alicnam  cfle  dcprchcndimus.  f  Etenirrij  rum  cilc ,  qubd  rcgularirer  ipeni  rus  inrcr 

cum  difertc  Dci  mcntioncm  faciat ,  &  co  infamei  non  icccicitotfri  .jueiie»  iedi^ni-  44 

auetorc  tranfa&iones  Confirmatas  ciTe  pro-  Ut.  infia,  Ub.t2.^>L  quod  ediftum  praroris.de 

ponat,racile  adfcquimurvoluntatcm  cius'  his  qui  norantur  infamia.  nullam  ipfius 

non  ruiiTe,  vt  prxftationcm  humanar  fidci  mcntionem fiiciat, quodquc  teftis, qui  fal- 

huius  difpofitionis  poenis  alligarcc.  Etenim  fum  dixerit,  periurium  quidcm  contrahat, . 

jP  cumfcertaformapr^fcriptacft,abcarccc-'  intcrinrames  tamennonnumcretur,  t.Lu- 

dcndum  non  yidctut}l.quiperf*iutem,ffdc->  cim,JJJehit,qui  notanjnfam.Siuguhtc  itaquc 
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fccundueoscucvideturin  pa&is  &tranfa-  pleuit,mcriforcpellipbfllt,tamcnh6iflde 

ctionibus ,  vt  fi  illis  non  pareatur ,  infamia  conie&arium  eft,  illum  aftionem  nulla  ha- 

prxuaricatores  comitetur.  Et  quamuis  h$c  bcrc,fi  vcl  ftipulatio  intcrccflcrit,  Uumpro- 

vcrba  ipfoiurc  talcm  notam  mfligcrcvi-  po»asfupra,depatt.vc\o^dC\m&c'\ntcixicnc- 

dcantur,  tamen  opus  cft fcntcntia  dcdara-  rit,quod  attionem  dcrerrct,f/ Ldebitori,fup. 

toria,  Uius, ff.de  iure ffci,cap.  cum fccundum ,  de  depacJJxum  motaJ.fifuperJ.fi pro fundo,hoc  ced. 

haret.inO.  Quaintcrprctationc,quamtra-  ///.imoiufiurandumfad tribuedamacHo 

didcrunt  Baldus  num.u.  Caftrcnf.  numcr.6.  ncm  fufficerc  poflc  exiftimo:  Primo  au&o- 

Alcxand.  num. tt.& t».  Francifc.  Arctin.  nu-  ritatc  horum  vcrborum  ca  confideratione 

mero  3.  Corn.  num.».  adraifla,  non  animad-  adhibita,quod  &  gloflaw*  verbo  confecutus,  &c 

ucrto,  quodintcr  primum  cafum ,  &  hunc  Bzttolhic  num.taShilipp.Cotn.num.i.verf 

multumdu^criminiscflcpoflitjcum/.ar»^-  mtextuibiatJione.DoncW.num.7.  lcgemno- 

Ua.de falfis,  condcmnatus  infamis  fiat, /./»;£-  ftram  ncdum  de  a&orc/cd  ctiam  de  rco  ac- 

mUm, ff.de publicdudiciU ,  nifi  ftatuamus  illic  cipiant,q,  cuincunt  criam  vcrba  prarceden  - 

infamiam  cx fcntcntia  irrogari  hic  ex  fa&o  tu^mimplendo promijja,  fiuc  actor,fiue  rcus 

violate,  fidci,qua?  deinde  per  declaratoriam  aliquid  promifcrit,&  contra  huiufinodi  co- 

icntcntiam  dctegantun  Scd  tamen  dirfc-  ucntioncm  veniant,ador  inrerpclladoiu- 

rcntiadc  facto  prartcrito  &  futuro,  quarru  diccm,rcus  principilupplicando,vrcrtyauc 

glolla  ind.l.Luciut,  itcmBarrolus,  Alber.vt  placiunonfcruando;rutururaenimvthoc 

ctiam  hocloco  Romanus,Baldus,Caftrcn.  modo  adtor  nedum  actionc  principali,  fcd 

&paflim  alii  conftituunt.vt  hic  infamia  no-  ctiam  illam,  £  cx  pactionc  iurata  cdiccutus 

tetur,ille  ncquaquam,nonvidctur  admit-  cft,fi  rcus  quid  promifcrit,mulctctur.Secu- 

tenda.  Euidcnti  enimrationcfubnixa  non  do.o^  intelligamus  etiam  pcena  pcti  pofle. 

eft.quod  contra  potius  diccdum  videatur,  lntclligerc  aute ,  quod  illud  vi  ftipularipnis 

cum  p  ior contraconfcicntiam fuamiurct.  cucniat,  cft  rcm  in  diuinatione coniicetc. 

Probabiliot  itaque  cxpofitio  cft  gloflae  in  e,  Tcrricq,  dcinde  fubiiciatur,*/»»/* 

teJlimonUtm, de tcj/ibus. tuncdcmum  qucrru  dicommodaipfideferendacjje,quimtemeratapa- 

infamixnotapercelli,  quando  periuriu  cft  ciiiuraferuauerit,  q  vcrba  apcnc  coarguunt, 

coniundumcumdamnoalicno.  Scdhuius  quodfia£torautrcus^>mifla  nonimplcuc- 

rci  plcniorcm  indagationem  maturiori  lo-  rint,  vtrinq>  actionis  ius  con\peterc,  vt  vcl 

co&tcmpori  rcfcruo.  a&or,quifidcmconuentiooispft*it,non> 

r     Pergimusadverbalcgis>wr#wr//4»»f  a-  iUama&ioncmexercercteneatur,  ^antca 

Uione priuatus.  Dc  qua  attionc  harc  vcrba  habuit,fcd  noua,qusr ex  iureiurado ,  & mo- 

cxaudiendafint,  fatis  controucrfum  apud  ravclfa&oaducriarii.bcncfiqio  huius  lcgis 

noftros  intcrprctcs  cft.  Sunt  cnim ,  qui  cxi-  quaeiira  fit,  ita  vt  difccptatio  prions  caufl~e 

ftimant,illa  accipicnda  cflc  dc  actionc,  qu$  locum  non  habcat.rcus  aut  nedum  fccurus 

ex  pacfco  vcl  tranfactione  iurata  cxfiftcrec  rcddatur  iure  cxccprionis/cd  eriarepctcre 

Cqtcrum  hunc  intcllectum cx  eo  confutari  poflit,quac  dedit,&pterea  pcena,qua? pacti- 

conftituit  Accurf/»  verbutclione.Fulgof.nu.s.  oniinfcrtafuit.  Vltimo.q,  videaturkrisab- 

x^flexand.numM.Alciat.  num.6».  quod  is.qui  furdum  efle,fi  ymfiuradi  ridcm  hoc  effcttu 

tranla&ioncm  cx  partc  fua  non  implcuerit,  fraudcmus,&  quodammodo  pcriurij  occa- 

cxpcririvllaratione ncc[\iCZt,Uumproponss$  fionem przbc*m\i$,contizU faduerj.vens?. 
inJUt.Jupr.tU.praccd. Quamobrcm  idcm  Ac-  Hanc fcntetiam in  prxfcnti  legc dcfcnduC 

curf  &  illum  fccuti  Alexan.  &  Alciatus  haec  Iafon  na».  Zaf.inrubr.de  verb. obligat.  Alex. 

vcrba  dc adione  perfonali,  quac  antc  tranf-  fibi  contrarius:  KomznJ.tff.de  verb. obtigat. 

actioncm  c6petcbat,intclligunt,  cu  tranfa-  DisUc.Couarr.&aUi, uuos refcroin /.  legem  n. #. 
aio  illam  cxftingucrc non  lolcat, l.fmeapui  fuprMpati.Matth.vrcfenbinfuisptiratu.dem- 
aUaJhoc eodait.  ipfe  vcro  Alciat.  wicm  etiam  remrjt.  5. vbi  ad  contraria rciponder. 
inactioncin  rcm  proccdcrccxiftimaw^  Reftitut*ptrn*qudpatTisprobaturinferta,rt~ 

tf>wr,/»jfo.i&wwi///.quorcferri  rum  proprietate  careat  &  emolumento .  Ex  his 
profundoM  eod.  Ego  autcm  non animad-  verbis cognofciraus,nonabfurdam eflectia 

ucrto,  qux abfurditas  priorcm  fcntcntiam  eorum  fentennam ,  qui  pronuntiatione a- 
confccutura  fit,fi  haec vcrbarcfcramus  ad  tlionis,tdcquainprsefcnti  (ectione.eriam 4^ 

actioncm,  qua:  cx  tranfadionc  dcferatur.  ius fignificariconftituunt.quedin  rckabe-  ■ 
Quamuis enim is , qui pro parte fua n6 lm-  bat,fiuc proprictas  fit,vt hic , fiuc aliud  ius. 

1  Priuar.i 
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Priuari  enim  dominio ,  quod  in  rc  contro-  cxfccutio  fa Gti  Corneus num.ilverfic.intext» 

ucrfa  fortaflchabebat,  fincalioquocunq;  ibifriuatusjafnat.vbxtnt  hancfcntcntiam 

iurc ,  c u  1  us  nominc ipfi  a£tio competebat,  communcm  cfle Mttth.de  Affittt.  decif.  17+. 

fiuc  fit  proprietas,  vtinnoftrotcxtu,  liuc  Deciusconfi4S2.& u*.f.& tf.&multialii,quos 

cmphyteuus ,  fiuc pignus/iuc  dcniq;  aliud  rcfcrt  Iacobus  Mc n oc h.in  addtt.  adlafonem. 

quodcunque  iusinrcm,  aut  in  pericmam,  Sed  occurritcircahancinipccrioncm  non 

quodipfi  compcteretcx  tranfactionc,vel  mediocris  difficultas  ,  j*  quod  cum  ip/c  f  i 

dcniqueexiurcprarccdenti,quodpcrtraf-  Bartol  Jul.*.ffdeiurtiur.numtr.S.  hoc  tunc 

adioncm  non  vidcatur  funditus  fublatum  dcmum  proccdcrc  conftituat ,  vt  fcilicce 

48 ruuTe. f  Quid  auteni pronuntiauone ho-  inftrumcntum iureiurando  fubnixum  ha- 

rum  vcrborura ,  careat  emotumento ,  quodex  bcat  paratam  cxfcquutionem ,  cum  in  fmc 

faclo  vel  trdnfacJione  fuerit UU  confecutus ,  fi-  continctur ,  quod  contraclu  non  abfoluto 

gnificarioncnoftraconftitutiovolucrir,no  dcbitorcrcditoridetulcritiufiurandum,&; 

Fatis  inter  noftros  conucnit,  laborantq-,  no  -  ille  hoc  idem  fubiucrit,  idcmq;  coloci  de- 

ftriintcrprctcsin  exempliscontcxendis,vc  fcndant  Alcxand.www.rf.cf  7.  IaCw.atf.con- 

vidcrclicctapud  Accuriium  in  ycrbo  pro-  tendcnres,omifla  hacclaufulaiuramentfi 

frietate,  Alciat.»*.7*.Egoautemconftituo,  non efttcercvtinftrumcntum  ctiamiuris- 

verba  noftraelegisplanacflc,qucmadmo-  iurandi  rcligionc  confirmatum  paratan» 

dum  ctiam  hanc  lcgera  accipiunt,Bartol.  cxiequurioncm  habcat,  idqucctiara  am- 

»*.7.Bald.«*./.CaftrcnC»*.j.  FulgoC».*.Sa-  plcdtantur  Rodcricus  Soarcz  m  refetitjfofi 

lyc».  1$.  Alcx.»:/.IaC».  a  a.  Lud.Roma.  n.  22.  tusiurandum  in  2.  notabil.  §.  confideru  vtttmo, 

Corn.».a.vt  intclligantur  de  copendio  eius  numJ.St  ibidem  Zafius  numa.  Matth.  Co- 

rci ,  qua:  ab  aducr/ario ,  fi  tranfo&ion  i  ftarc-  lcrus  dcfrotcffibjexfccut.fart*.  c.  3 . n.  1 + .  I d  c m 

tur,  data ruit,  fiuc illam  pecuniam efle po-  Ufonin§.itemf  quiipofiuUnteyindit.de  allton. 

namus,fiue  rem  aliquam  corporalcm ,  vt L  num.!^.  Angcl.  Vt1wfYtxdnd.L2.ff.  de  iureiur. 

tranfach //.  l.ftpro fundojj.  ita  t.  cum  proponaa  num.2.  Angel.  A reti n.d. §.fi  quit fofiutante^, 

17.hoctr.t4l.  vt  verbum  proprictatis  rcfera-  numer.12.  qui duo poftrcminec non  Zafius 

tur  ad  rcmaliquar»principalem,  quarmi-  ctiamhanccautclamreiiciunr.  Aliampro- 

tio  petita  erat :  di&io  vcro ,  emolumcnti,co-  barunt  fentcntiam  Paulusf  Caftrenfis  nu-  <  t 

plcctcturca,  quidiximusfimulctiamiura  mer.3BMnsnum.r2.  SAyc.numer.rsuircafin. 

&  comodaaftioniscxtranfa&ioncdclata?.  Arct.*»»M.quitamc&  ipfidifcordcsfunc. 

Itaque  omnia  eorum  mox  commoJa  Arcrinus  cnim  exiftimat,  in  omnjbusre- 

dcputabuntur  eis,  quiintcmeratapa&iiu-  qumiudiciiordincm&  fentcntiarau&ori- 

ra  fcruauerint.  Principio  exvcrbis  rclatis  tarem.cxccptacauflainfamix,  adcovt  et- 

4*  apparcr  huiusraodif  pcenasnonfifcoap-  iam  morapurgaripoflic.  Caftrcnfisautcm 

plicari,fcd  parti  obfcruanti,i///'»  Lquifidem.  m  duobus  cafibus  morx  culpa  rcdimi  pofle 

ff.de tranfact.Larbiterintra 42. ff.de recept.Bal-  coccdit.fcil.in  rcftitutioncdatoru  &pcenc. 

dusnum.  4.Cafirenfnum.4.  Iifinum.  27.  Frane.  Iblutionc .  Baldus  vcro  &  Salycctus  morx 

Aretinj%um.4.Saljc. num.ru  quidautcm in  a-  purgationc  dcnegat ,  fcd  proccflum  &  fen* 
liis  peenis obtincat,cdiflcritBartol./»/4»r4-  tcntw  m  his duob,requirunt,vt dixi.  In  jp- 
ria.ff.de termin.not.  Prarterea  exhisvcrbis,  pofiraigiturdifccptationeautBaldo&Sa- 

maximc  &didionc  mox  colligunt  noftri  lycetoafl"enricnduerit,vtfcil.ftatuamusin 
interpretcs , vtBartol.hicnum.tr. Baldusnum.  priuationc acrionis ,  itcm irrogationc infa- 
12.  Cafirenf.num.f.  qui  tamen  diftinguit, vt  mi$  re quide haberc fua cxfequutionc ,  fcd 
mox  intclligcmus,Corn.»«w.i.ar« fin.  Lu-  opus  eflc  fentctia  declaratoria,  /.  eiusquide~ 
douic.  Romanj»*.a/.Salyc/Mf»»./5.  UCnum.  iatort.fi.deiur.fifc.  in aliis autc  requiraturor- 
a^.Alciatus»»w.7^.Nicol.  Eucrard  inloco  doiudicii,q,certarationepfefcrrcvidetuC 

So deiureiurando,num. 42. quod ad euitandam.  vcrba  tcxtus ,  q  paclis jpbatur inferta ,  vcl 
pcenamhuiusconftitutionis  morar  purga-  dcniqjcuglolfa&Bartologcneralirerino- 
tiononadmittatur.cumpcenaipioiuicin-  mnibcalib.hunctcxtuacciperedibcmus. 
fligatur  &pcrconfcqucnsexfcquutioncm  exfequutioncipio  fieniure,opusrameeflc 
£ccnmixzhitiLfiucuiff.<Ltegat.2.vttradunt  fummana  dcduclionc  &  probarionc,  do 
hoc tozogloff.in  verb. infamia, BartdL numer.  tr.  awaint.a  Diuo Pio.  §.  fifnper.ff.  de re  iudic. *& 
Ludoutc.  Roman.numero  2t.  vbi  ait  quodin  ionrentia  dcchvAtona,^(icoLEuerhard.inito- 
tcrminis  huius  legis  iolummodo  (iiperfic    coavi&  encrgtaturistur.num.st.ncxnzUc*. 
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dcm  determinatio  diucrfam  habeat  iuris  eUregui.iuru.Lex peenali.ff.eodem  tttuU.finil.ff. 

dcx\niiionen\,(Mnrr^Ug.fin.infr.defeHtent.&  de  prtuat.  deiict.  L  cum  ptures.jj.  devt  &  vi 

tnteriocut.omn.iudic.  Scd  cumaducrfcturau-  arm. 

&oritas  conftitutionis  Impcratoriac,  quae       Quadecauflafcicndumt  cft,  inreref-c8 

53  anno  i<Soo.Spirar|-cft  promulgatay»/.  mthi  fcintcr  pacnas.  qux  ipfo  iurc  infligantur, 
tc.§-34>  quas  apertc  declaret,  huiusmodi  &quar  cognitionem  cauflx  ,  atquciudicis 
iuramentum  inftrumentis  publicis  infcr-  icntcntiam  anrca  rcquirant.  Hiccnimob- 
tum  pertinerc  quidcm  ad  confitmatio-  rinentca,quxanobisobie&afunt,  illicve- 
nem  rei  gcfta: ,  fed  ad  viam exfccutiuanu  ro  pcena enam hercdcm affligir,  Lcommiffa, 
non  prohccre ,  propterea  mihi  religio  eft  ejrLfrtueUti.ff.de  pubiicsnj.  Catuiff.de  SyUanu 
ab  eadcm  difcedcrc.  Et  non  vidco ,  quac  unoSenatufi.  Sed  non  ceflat  hoc  loco  diffi- 
abfurditas  hanc  interpretationcm  confe-  cultas.quam  fupra  oftcndi;  qux  pornar  ipfb 
quutura  fit.fi  cuomnes  quatuorpcenacco-  iurc  irrogarx  intelligantur  ?  Hanc  cnim 
iun&x  fint,  &vno  iudicio  profcqucndx,  quxftionemobrantamnoftrorum varicta- 
dicamus ,  ctiam  illarum  erTectum  vfque,  ad  tcm  in  mcdio  relinquo. 

dcfinitiuam  fententiam  itafufpcndi,vtea-       Vltimo  obfcruandumeft,  exhacnoftra 

dcm  dcclaret,  quidrctroinhis,  quxexic-  -J-lcgcnomincprincipis  abutcndumnoiu  $9 

quutionemiurishabuerunt,obtinuerir.  cflc.  Quamuiscnimex  humanitatc  pcri- 

ScquunrxLr  vcrb^mtemeratapaffiiurajer*  culum  maieftatis  non  intendanthis  ,  qui 

uauerint.  Noftri interprctes Barrol./www».  principi malcdixerint,  i.vntca, Ji quu tmpe- 

7.  Baldus  num.tz.  CaftrenC»*w.j.  Salyc.  nu.  rat.maUdtxJ.  j.mfr.dereb^red^iureiur.-f  ta-  6  o 

ti.tX0man.num.22.Q0xn.nnm.  2. verjic.item  mcn  grauc  &c  acerbum  cfle  cxiftimauc- 

nfitaex  £tff/rx/*,hisvcrbisrclatishancvim  runt,  (ifub  imagincprincipalis  auttorita- 

54  adfcribunr  ,  vtiufiurandum  f  habeat  vim  tis  cum  iurantc  ipfum  principcm  ranquam 
claufuU,ratomancntcpa£to,itavtquam-  teftem  &  vltorem  perfidix  conftituant , 
uis  rcgulariter  pccna  vel  nouct  contra-  quis  deciperctur.  Iraquc  candcm  pcenam 
Gtxan,  Lobiigationum fere.  $.jin.  vcl  fola  pcr  fc  temcratoribus  infligunt ,  qux  fuperius  cx- 
pcti  debcit,LreJeriptum.§.fipac7um.ff.aepac7.  pofita  eft. 

Lpromifftshoc  tttul.  tamcn  hoc  locumnon 

vindicet  in  tranfattionc,  qux  iureiuran-     jLcXyfl  exfalflSy^2.  detranfaft. 
do  nitatur  ,  vt  cx  hac  noftra  legc  colli- 

gitur.  Svmmar  ia. 

Notandumautcmeft.conucntionisin-  .    ,.  , 

tcmerata  iura  feruanda  efle  ,  quod  adeo  *  Tranfaaiotxfalfisin^mmUeuamfiiurmrando 

,,producuntnoftr,inrcrpretcs,vttfiinr«  %  g^^f^. 

minimadcfeccnr.indc  rcpcllcndus  videa-  }    ^tttl(tagiojftc.  mu\mumdoaorumytxtfttman- 
tur ,  ttrgumJ.pemit.ff.  de  hu  qutb.  vt  md.  Ufon         ttum  rtji„mom  locum  tfit. 

$»amthent.qu$rem,Jupraydetranfacl.numer.i6.  4    ContrariafmmtaVnlgofitttum  citra  rtftmtit- 

ytf  vbimulrasau&oritates  in  hoc  congerit.j*        ntm  txcipiaut  rtpluartpefft. 

Porro fi  is .  qui  ad  has  pflcnas  agcrc potuc-  f    DiftmctitBarttlt canftttutntu  tnttrtftan quu dun- 
rit,ref,duumcius,  quod  dcbcbatur,  con-         taxat  exctpert  vtUt  vtadutrfanum  rtptllatan 
,       ,        n                    ,  .   ~Z.  vtro  dtftdtrtt  vt lautta  difhnmua  fmttnttatcr' 

traausadimplendi  caufla  reccpent^  pce-  ^  „  hl(  ^LontctffarLftt .  fipno- 
nis  rcnurmaflc  cenicbitur, argumenU.  Amt-  rm  ^lomm  ftrmtam  po„amtti ,  ,u,c  mm 
Um.ff.  de  minor.ininteor.  reJtitutJ.  at.ff.  ieltg.  non ftu 

commtfj.  Lfin.ff.de  eoquod  certetoco.^dictat.nu-  g  jnrefttmionirmtdiumcumtxctptiontconcum- 
-  mero  /y.  &  hxc  obtinent,fi  cum  principali  rtpofit. 

aeacur  7    Anbac  txccptiefitintcntionu  anvert  prtpria.- 

*7     Quod  fi  hcres  f  autcm  conucniatur,  '   DiftmaitBarttltintntffc  dolm  aduerfornmtcrue-  , 

'        .  ^*-L  •    •   l  1-  ntrtt  fcttntts  adiurfam  ihpucuda  falfa  tflt  an 

ctiam  huncinpecumanas  pcenas  hac  lc-  ^tioJcLintcn- 

gcexprcflastcncriauaoreftAlaat^tf»*-         ^       r  r 

«»«/rf.folaminramixlabcminipfiuspcr-  9  i„  Cauffaretraaationuyvtrumisqui 

lbna  non  proccderc  Sedaduerianvidcn-         mftrumenta  produxtt  ignonauerit  infirumeuu 
tur  plura  iuris  noftr i  pronuntiata ,  qux  dc-        falfa  tfie. 

clarant ,  cx  deli&o  non  folcrc  pcenalcm  /•   Honprobibehexfaifts  inftrumcntitdcceptumciith 
'a&ioncm  in  hercdcm  tranfirc  ijtcuti,jf.ff.  Uftrdefalftaffrt. 
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n    Qut  dxHa  funtdefalfis  infirumentu  eademetiam  Etglonfa  quidcmfin  &ddoncpr*eiptmus,  i_  j 

transfentpoffuntadfalfestefiu.  zem  sn^uiagnttisff.deexcept.reiiudic.Cynus 

ZSS^T  '  v<rb.pr*ctptmue.»^ 

13    ^4/7/;-« m  fiio  «wmijfli »0»  »««f  i» w/i^» frrf»/"-  * **"'.C7' ParumdeBellaperticd&alioSyC&T. 

ailtonis  capttibus ,  <jr  ?««»««</#       tntelligen-  n.7.\zCn.6. vbi  addit glofla  communcm  cfle 

</«»».  .  opinionem,^./.  n£cypofiea.§.fi  minor.ff.de 

/*  vl»  injhumentum  pubticum  qued  in  vne  tafu fal-  iureiuraneLttem ' l.Dtutts. jf.de retudic.  quibus 

fum  deprcbendxmjotum  repudtart debeati  refpondet ,  quod  in  fcntcntia  cx  falfis  pro- 

xf    DtfixnliteannetarmdtUquerxtcxrtataquaadef-  hzxioxMb.  lata  pronuntiarutBaldusW, 
fiuum  em  pcrtmtnt ,  anvero  ctrtavnumcaput  r   *J  r»  ,r  ,  . 

narrattenlfatla.  CaftrenUtf.e-r/.Cuft.»./*.  Vantius*»*/. 

,*    Sitefiuinvnecapitefalficonuitlutfueriuttiamin  ^aUxdefea.proceff.n.iM.SfiriiaOdd.in  tratf: 

rtliquofalfutcenfebttur&rattents.  ^ept.intntegr.part.z.ei.77.irt.4..n.t7.verffeJi 

17  Quidfttgnoransfalfumdixertt.  incotrariumefiopusefjerefiitutifine,  duconfti- 

18  Hendebercaltquemfubtureiurandoaffirmarequod  tituun6,rcftirutionem  prius  ncceflariaefle 

«    inrf^ioi^oMnfi-rminiiir^fe  «w^mi.  remcdium  fubfidianum,  quod  illi  denega- 

ai    Ignorantiam  iurunaturalunon  patrecxnarx.  n  toleacqui  Ofdinario  iurc  munitus  fit,/.  in 

22    Ttfitmvt  plant  falfumrtiititndumnontfftfitirtd  c**//*cogMtion*ffdeinintegr.refiit.fDiffcn-4 

acceffarta  qutdfalfipronttntiarttftcundum  muL  tiunt  autcm  Fulgof  hicnj. . Alciat.».  //.  cxi- 

tot'  ftimantcs,hanc  opinioncm  minus  fcrupu- 

xj   DipnmoTrofy.TarinanfMlfttas  cxrca  xmpertinen-  i0farrii  &  aducrfus  deflnitioncm  multarum 

1^^^^^^^^-  kg»«viderilau«fimPIidierftatuantlcx. 

^    Curdecepteexfalfistnfirumentunonfubutniatur  C1?1  aducrfus  Huiusmodi  fcntentiam  vel 

peraQtonemdcdolo.  contratranfadhoni  allcgationcm  rcplicari 

xs    An  difpofmo  lmpcrateris  de  turamento  innoflra  //-  Voffe,tyniagnitisffdecxcej>t./.  i.i.tjrfea.  infr.fi 

ge  ralcjt.  exfalfismflrumdudfit.Vanor.  in  c.  cum  venera- 

Z6    Prhrtnx  aclionem  exerceri  peffe  qua  peremta  bi/ie,extr.deexcept.n.2p.c./icetextr.  deprob.  Vr- 

„    T$\umm  iftfi  iurt  vitUA  6  ialm  euidtns  ^'"^  AIdatUS  CXCCptionis  na- 

z7    TranfaOxonm  tpfe  me  vxtxarxfi  delus  euxdens  turam)Cru2.cx  folaxquitatcnafcatut ,  l.aui 

is    Tranfaaio  tunc  retraclanda  esl  cum quu  defalfo  ffhfoheuicl. 

tonumctnonpotefi.  TertiafentenriafeftBaftoli  W,f.SaIy.  f 

19  Vcrbsim  retraclandipeffeaccipere  duplicem  intcr-  »«7.Ftan.  Arctij»./.  verfi fdvbihoc  non  firet, 
prttationem ,  tt  prefubieda  materta  ettam  ipfv  Cornci  n.  t.verf.inglofin  verb.pracipimus.  Al- 
turetnteUigatur.  beric.»./.Lud.Roma.».i/.cf  ».*/.aquanon 

j#    QuaiercpimioinMcgrumintafunefirahgulo-  vjdCatur  cflealicnus  Accurfiusin  didrione 

„    X/^i«^/i,^„9„^  cimUterMoctit  .  diftingucntis,  andcccptus 

turaiTtodtdole.  fimphcitcr  vcht  pcr  cxccptione  impedirc 

3z    luramtntumnen effe vtntulum iniquitatu.  pctitionc  cx  huiusmodi  tran(a<aionc infti- 

tutam:illudcnimcum  poflc  finereftitutie- 

j  JEc  lex  modcrationcm  com-  uzlfinAnffiexfalj:infir.fent.lmt.  Quod  fi  ve- 

jplcaitur  gcncralis  dcfinicio-  rodcfidcrct,vtfupcauflaproccdatur&dc- 

nis,tranfadioncm  fcruandam  finitiua  fcntcntia  terminctur,pofle  illu  pri- 

J  c^c> lfratri*-  i  fiprofundo,  /.  non  orem  adlioncm  cxcrccrc  &  pcr  rcplicario- 

minortjfub pratextu  infirnmen-  ncmilludconfcqui,/^  apudatla  koc  titul. 

 »,vt  fcilicctillud  locum  nonhabcar ,  fi  Sin  autem  adtio  percmta  cflet,hic  opus  ef- 

tranfailio  cx  falfis  inftrumcntis  proccflc-  fc  reftirutionc  in  intcgrum.    Er  hancdi- 

rit.quamuis  talis  tranfadtio  fubnixa  fir  iura-  ftindionem  vcriflimam  cfle  prqiudicat  hic 

1  mcnto :  huiusmodi  cnim  ttania&ionemf  Alciar.»./tf.  qui  in  fulcimcntum  huius  opi- 

rctraftandam.  Vndc  cum  ccrtum  fir.huic ,  nionis  allegarIacob.de  Arcn.Cynum  &AI- 

qui  motus  falfis  inftrumentis  ttanfadio-  bericum.Salycetum tnl.quereia.  ivfde falfis, 

x  neminterpofuit,fubuenicndumf  cflc.qu?-  eunde  Albericu.Bartho.Soci.w/.^^w/K 

fitum cft,ancitrabevcficiumrefiitutit»uin  in-  ffdeprcb.-fq, fcil.nihil impediat, quo minus  6 

tegrumexccptionefcfetueripoffttf$»traaaorem\  cxccptio  cu  rcftiturioncinintcgtuautalio 
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remedio concurrat^/i^i /»/.*. jT-  generatiter.  lam  gencraJem  legis inexertendis,  in/ra,  de 

ff.de  dol.  exccpt.  cui  finitimum  cft,  quod  in  fidJnjtrum.  Sccundopercomparationcm 

lententia  cx  falfis  probationibus  lata  re-  fcntcntix  &  trania&ionis  ,  Itg.  non  mtno~ 

CnondctBzrtoUn  Ldtuttsff.de  retudic.  num.S.  rem        ///«/.fa&acollationccuin  Ldiuus. 

Atberic.nu.4.{^Anget.nu.4.Atex.n.tS.Iafnu.iff.  ff.de reiudic.  Tcrtio, quod pronuntiationc 

Zaf.nnmj.Duaren.atqucDonel.SpccuiatJntit.  mftrumenrorum  etiam  tcftes  contincan- 

defent.§.quoniam,num.  tff.  &  plurcs  alii  quos  tur,  Lnott6nem.§Jnftrumcntorum.ff.  devcrbor. 

commemorat Sfottia Odd.tntracl. derefiit.  figntficat.op^mmsYyonc\\\ishtcnu.6.  racoiu- 

inintegr.part.2.quafi.S7.art.4numer.i7.verfic.  dicio  male  diflentiar. 

fexto,  quiaitatcnucrunt,  quoddctcndivi-  Scicndum  tamcncftf  Albcric.  numer.it 

dct\irm\i\tisArgumcntis,vti.t.dr2Jnfra,fi  2.laCon.num.t.  certas  cxceptioncs  profc- 

exfalfiiinfirum.Lquiagnitis ff.de  except.l.pur.§.  qui,  quarum  primacft,  fiinftrumcntafal- 

fin.ff.de  dol.cap.venerabtlis  extr.de  except.1.  cum.  la talia  fuillbnt  qux  non  fufficcret ad  vict.o- 

vero.§. fubuentum.ff.de Hdcicommiff.hbcrtatXx  riam.  Vani  cni m  timons  non  efle  habcn- 

hanc  fentcntiam  potiorcm  cflcduco  ,  vt  dam  rationcm,  LliquisabatiO,mprtncip.ffM 

fcilicct  quis  fc  cxccptione  pcrpctua  de-  retudtc.cap.cxtiteriscxir.de fidenfirumetet.  Sc- 

7  fcndcrc  poflit.  Scdquxftioms  cft,*j*  antlk  cundo,quodinftrumcnta  no  fuifllnt  pro- 

exceptio  ftt  intentior.is  qua  nuliitatem  coargw  du£ta,  ncqueoftcnfa,  fcd  aduerfanusper 

at,an veroexceptioproprta.  Et  Barrol.quidcm  vanam  oftctationcm  aflcruiflct,  fc  talia  in- 

hic num.2.  Angel.»w«./.Caftrenfi num.  S.  vi-  ftrumcnta  habcrc, irg.Lfi maior  tranfigifti, 

'  dcnturf  diftingucrc  ,  vtintcrfit  an  dolus  hoctituLejrLnffniafUttffnibttStinfr.  quodmettu 

aduerfarii  interucnerit,  fcietis  inftrumcn-  cauff.facl. .Tertio.fi  vt  commcmorat Alcxan. 

caralfacflc.vttunctranfaftionulla  fit.  arg.  htcnumJ.&idcm  Iafon  »*./.aliudcoigno- 

Linfumma  §.t  ff.de  condicl.  indcb.  an  vcro  dc  rantc  falfitatem  commififlet,  tunc  cnim  il- 

talifa&oconftarcnon poflit ,  &  tuncpro-  lumprius con\icnicnd\im,argum.l  finat.ffM 

pria  cxccptio  intclligatur ,  vcl  rcmcdium  eo,perquemfa£tttmertt.Scd  hanc  limitationc 

in  intcgtum  rcftitutionis  implorari  debc-  fufpc&am  puto.quod  hoc  modo  bencficiu 

at,fecundumdiftin&onem,fuprapropo-  noftrxlcgisfubucrtipoflir.  Prxterea  ob- 

fitam,^uismultirelu6tcntur,ncq;  hancdi-  fcruandum  eft,priores  dcclarationcs  xquc 

ftinttioncmagnofcant://*  t^dtexand.num.6.  pcriculofas  cfle,  niii  rcs  arbitrio  prudcntis 

9  Curtfinior.nuj.BaLd.nu.tt.p\urcs-f  tamcn  in  iudicis  committatur,  vtis  cxcircumftanti- 

hoc  conueniunt ,  trania&ionem  retra£tari  is  hoc  xftimct. 

polTc,ctiamfiproducensdcfalfitatcinftru-  Edoccmur  dcinde  ex  hac  noftra  lcge, 

mentorum  nihil  (ci\icrit,BartoLnum.2.  Baid.  quod  fi  feparata  fint  tranfa&ionisf  ca  pita,  1  j 

num.4.Caftrenf.num.  S.  <^itex.n. S.  Satyc.nu.6.  8c  rationc  vnius  huiusmodi  fucus  adhibi- 

FuJgofi»u.4.Phti.Corn.n.i.t^4lberic.nu.t.  Frand  tus  fit.cctera  capira  nihilominus  lllxfa  per- 

K^iretin.num.t.Lud  Romanjtum.2ff.Iaf.nume-  mancre  cum  vtilc  pcr  inutilc  non  vitictur, 

ro  /.modo  fcilicct  quis  impetret  reftitutio-  Lr.§.fi  mihi.ff.de  verb.ob/igat.idcmo^cciizm 

ncminintcgru.  Scdnccexceptionisauxi-  cuenit  inrefcriptis  cap.fi cotempore de refcr. 

\iuminC\dcncgzbit\it,vtfuj>radiftAeit.  Po-  in  6.  quod  adco  vcrum  cflcrraditur ,  vt  Ci 

10  tcritfetiama&ioneminfa&um  is,quicir-  plura  coniun&im  narrentur,&aliquafint 
cumfcriptus  eft,ciuilitcr cxpcdiriiargumen.  falfa.nihilorninus  rcfcriptum  cx  cauflis  vc- 
Lattinffmine.ffadLC0rnel.de fatf.BartfflJnditl.  ris  fuftincatur,/*///.  exhtbtta ,  extr.de  iudteiu. 
Ldiuus.ff.de reiudic.num.S.  t^dtberic.numerj.  laf.hicnum.4.Alciat.num.2t.  Scicndum  ta- 
GleffaJnLquerctamJnfr.adteg.Corne/Je fatfejr  mcn  eft, quod  fi  illud  caput cauflam  tranf- 
Sa/ycJbidemin princ.  Sfortia  Oddusin  traif.  de  actioni dcdiflct, non  alicnuma  rarionc  vi- 
reftitJniHtegr.qustfi.77.artic3.num.il.  Obfcr-  dcri,  fi  &cctcra  rctrattcntur.  Caftrcnfis  hic 
uandum autcm  hoc loco eft ,  quod  fecun-  numj.Roman.num.a  Atciat.num.i2.argumJ. 
d\ltng\on%minverbfiexfaifis ,  Eartol.htc  nu.  K_j4urclius.§.idcmquafitt  ffldetiber.tegat.  hinc 
lyCjn.num.^.BaULnum.it.Caftrcnfnum.s.y^i-  etiam  vidcmus  idc  probari  in  his  qux  con- 
Ux.num.6.Alberic.num.  2.  Philippum  Corneum  ncxa  funt ,  ncc  fcparata  propriam  ratione 
htcnum.i.Ufoncm  num.  10.  Roman%u.to.Sfort.  habcnt,  arg.l.tutffrcm.ff.de  admtfir.rjrperic.tut. 
Oddumin  traU.de  refiit.  inintegr.  quaftion.  7S.  &  cur.Cafirenfhicn.j.taf.n.4.Aiciat.  nn.  22. 

1 1  art.j.  numer.  20.  idcm  ctiam  vidcaturfpro-  Hinc  agitata  illa  quxftio*}'  eft ,  an publicu  14 
bandum in  falfis  teftibus.  Primo  pcr  rcgu-  infirumentum}  quedin  vm  capite fatfum  depre- 

hendatur» 
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bendatur,t6tttmrepudi*ridehc4tLv\\ddy3iVuv  cufia  iuramcnci  rcligionc,  qUCmeditario- 

pcr  lcgcm  crediter,  infra  ,  ad  Ug.  CorneL  de  ncm  argucrc  iolecr^p.  cx  rcjcript.de  turetur.l. 

falf.  penult.mfr.gd/eg.fulrepetund.  idque  porifli- 

Concrarium  arg.  noftra  lcg.  rcfpondcnc  mum  locum  habcc ,  cum  craftacur  dc  pra% 

Baldus  bicnum.z4.Akizt.num.24-  Barcol.  n.  iudicio  alieno,vbi  aduigilarc  dcbuic,&  non 

/*.CaftrcnC».M.Fulgof       SalycJ».  12.  A-  commirccrc ,  vc  ccmcre  aliquc  ccftimonio 

lcxj»^/.^/f  j.Francilc. Arccin.»*..a.Ludou.  fuo \xdctctJjquifalfojf.  detefttb.  ejr  LnuUum, 

Roman.n.^.  PhiLCorneus  verfian hoc  autc  fitpr. de tejitb.gbjj.  in  cap.  adfalftrwrum.de cri- 

I  j//vm«w.Cyn.».f.Albcric.».^.Ian»./^.tqui  mtnfalf.  Quadccaufla  cciamconrrarium 

camen  aliud  pronuncianc,  fi  nocarius  in  his  conftituuntHofticnfi»*.;94/*r^4/*>,  nu.4. 

dcliquiflTcc , quae  ad  orficium  eius  percinc-  I n no c c n v.ibid. nu.  t.  A 1  bcri z.m  LriuUum ,  n.4. 

renc  Scd  hoc  cafu rcquirunc,vcdc  falfo  vc-  A\cxxorf.4$.nu  0ML2.  Gzbticllib.  7.  concluf. 

rc  conftcc,noncxcauflaconcumacixiindc  4-»»'to.Ptoip.Fztinzc.Itb.j.detefiib.t.7.qJ7. 

eriam  cuenic ,  vc  fi  falflcas  aliqua  in  loco  nu.141.  vbi  aic ,  hanc  opinionem  fibi  videri 

fufpe&odcprchcndatur,  veldemonftrati-  vcriorcm,&  magis  communcm.f  Egoau-  ijj 

onc  rci  cocum  inftrumcncum  falium  ccn-  ccm  ftacucrcm  priorcm  flnrentiam  incci- 

fcatur,^.**»»  venerabilu^xtrJerelig.domtb.  ligendam  efledehis.quidubii  func,vclpro- 

Innocenuncap.eummiureperitus^extrajeofiic.  pccr anciquicaccm tcmooti<>tLperegre ,  44  ffi 

tUUgat.t_yfUiat.  bic  »*9».;*.qua  inrevidcnda  de  adquir.  vel amitt.  pojjejf.  vel  propccr  factt 

funt  qux  fcribimus  inlfivnus,  infr.  detefta-  pcrplexicacem.  Ldeftdttcommifo.tf.de  confef 

mcnt.  Hocramen  generalicer  obfcruan-  &i»vidcnturcfleexaudiendiFclinus,Ga- 

dumcft,  quodfidc  veritate  aliorumcapi-  briel,  Alexand.Baldus,fiipraanobisrclari» 

cum  dilucidc  apparcac ,  hanc  cradicionem  qui  non  ignorancie^  fcd  erroris  mcncioncm 

locum  non  habcce ,  cum  prxfumcio  ccdac  racic  In  candem  fenccnciam  quoquc  in- 

vctitztifcap.fraternitatu.extr.de frigid.&ma-  clinacProfp.Farin^iw/^j»*./.^.  Farcn- 

Ltfir.  dum  tamen  cft ,  priorcm  fcntcnciam  hu- 

16  Indevlceriusquajrirur,*»//^*rf  invno  manioremefle.&nocarcrcracionc,  quod 
capite  falfi  conuiliusfit ,  totu  ipjius  tejhmomum  mcnuri  propric  fic ,  contra mcntis  conici-  • 
yQ^wcwyfii/^ffCcnfcriftatuuntBaldus»*.  cntiamire,  capit.isautemy22.quafiton.  2.  Ec 

/j.  A  \cxzv\.num.t2.  vbi  dicit  magis  commu  •  quamuis ,  vt  D.Augufiinut  ibtdem,  cap.homi~ 

ncm  cflc  conclufioncm  cum  Baldo  Albc-  »«,commeraorac,  vccrquc  peccacum  con- 

ticnums  .lafon  num.ij.CzRtM.if.  Salyc  nu.  ccahac,camcnlongedeccftabilius  fadum  i- 

j/.Lud.Roman.www.^.Francif.Arecin.»..*.  pfiuscflcdoccc,qui  fciens&prudensper* 

«r*4 /t».Philip.Corn.ewr4 fin.  Innocenc./» e.  iurium  commiccac  Illud auccm fcicndum 

fraternitatusxtr.de  teflib.n.t.HohK\cnCnum.7.  eft,quod  in  dubio  ignorariafnon  prxfumi-  xo 

\?c\in.num.2t.  Q\ztitb.$.fent.%.fin.  quafito.st.  cur.  Nam  cum  ccftis  di&orum  fuorum  ra- 

MzfcztdxoncLuf74t  nu.2.drt.  Profp.  Farin.  cioncmrcddcrcdcbcar,/^«» ,  infr.  ok  te- 

Jtbjaitjq  tf7.nu.1tt.vbi  infinicos  alios  con-  fitb.z  fcniu  corporis  pccitam,minimcaudi- 

geric.Etenim  teftimonium racione iurisiu-  endus vidccur,(i prcrexcu ignoranrix Cc ex- 

randi  indiuiduum  eflc  videacur,/./«w/*r4»-  cufare  vc\xt.SpecuL.titJetefi.  §.  t.  K^fUiat.  hie 

alijnfrJetefitb.vndc  ccfti,  canquam  pcriuro  n.i2.pofi.Aretin.e^Ange/um  ab  eodem  ailegates, 

crcdendum  non  cn\,cap.tefitmonium,  detefii-  AUxand.conftL4SJtJ.vol2.Mofcard.  d.  concluf. 

bus.  Excipiuncaucemduoscafus.  Primo  fi  7*i.».7-&fequcnc.Accedicquodex/.  ^fup. 

17  ceftisignoransf  falfum  dixcric,  ita  Baldus  deiniusvoc.f  cognofcamus,  ignoranriam  n 
hicnum.14.  x^AUxbienu.tj.  FeUnJn  capfrater-  iuris  nacuralis  ncmini  pacrocinari,cum  pu- 
mtatu.extrJetefiib.n.  22.  ^inten.Gabrtelcom-  ra  &  mcra  vcricas  ab  co  diccnda  fic,c/>*r«,/. 
mun.conclufMb.7.concluf4Mum.  16.  laeob.  Me-  quafiion  9.  vcricacem aucem,  quaomnia  in- 
nocb.  arbitr.  quafi.ltb.2xtfiioS.  num.r.  arg.  Lnee  commucaca  pfoferancur »  cfl«  iuris  nacu- 
txemplum.tfad Ug.Cornel.dt falf.  Scdhaccda-  ralis,  pacecex  declararionc  Ciceronis  ad 
claraciocucanonvidecur,quodrcpugnenc  Hercnnnium  Ubrofecundo,cap.  dumiuftiri- 
confiderariones  fupra  a  nobis  in  medium  am  diuidic,in  naturam,  legem ,  confuccu- 
adduftar,  quod  cciam,  vtait  luruconfuUm  m  dincm.pactum  par,&  iudicacum.Nacurara 
Uulianus,  j.ff.  dea£honjemt.&vemL§quidta-  rurfum  in  rcligioncm,  picratcm ,  gratiam, 

l8m^,nondcbuerateflcprxcepstadtemcre  obfcruanciam ,  vcricatcm  &  vindicatio- 

amrmandum  quodncfcicbac,rnaximcia-  ncm. 
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1 1  S  c  cundum  cafum  cx  fcntcntiaf  Angeli 
confticuunt;«quoncns  falfumnon  inprin- 
cipalisrci  fubftantiavcftaturfcd  inahquo 
«xtrinfecusaccedcnteVV*  Ba/dJtic  nu.ts.  A- 
kx.nj3.Marian.S0ct.mcj.extr.tUcrimfalft.I0- 
an.Andrc.-ts inc.fr afcrntt atiijm.t. txtr.  deteftib. 
e^ZabareU.ibidjnquint.offoJit.IuLciar.d.q.si. 
Projp.FMrinscJtSf.quj1ft.67.  num.  1^4.  vbi  cx- 
emplum  proponit  in  acccfloriis  vcl  appcn- 
ditiis.iteminrci  circumftantiis. 

Scd  fanc  hxc  dcclaratio  multo  pcricu- 
lofior  cflc  videtur ,  quam  prima.quod  m  v- 
nofalfus  dcprchen(us,  ccnfeatur  ctiam  in 
rcliquis  h\Cuscffc,caf.quifeme/,de  regul.  iurit 

1  infcxtojaf.  te/limonmm,de  reftit.  Bald.  in  cafit. 
cum  adeo,numer.  s.dercfcrift.  7 iraq.  de  iudtcJn 
rebmexiguut  verf.40.fi dtclum  Projp.Farinac. 

'*  d1cl.au.iit.07.num.  16 j.t  vbipluresrcccnfet, 
&hasopinioncs  ad  concordiam  rcuocan- 
docohftituit,intereilc  an  falfitas  confiftac 
in  extrinfccis  impertinentibus,  &  non  fub- 
ftantialibus,autcontra,vthicralfumetiam 
in  modico  commiflum  totam  teftimonii 
aufcoritatcm  fubucrtat ;  illic  autcm  aliud 
probandum  fit.  Scicndum  tamCncft,nos 
loqui  dc  illo,qui  vcr  0  &  feicns  falfum  dicat. 
non  autcm,qui  cx  quadam  incogitantia  fc- 
cura  pugnctaut variet,  iccundum  ea,  quae 
in  prima  moderationc  diximus. 

*4  Properantibus  nobisf  dcfungi  huius  lc- 
giscxpofitione,moraminiiciunt  duo  fcru- 
puli.  Prior cur dcceptis  cx  falforum  inftru- 
mcntoru  prolatione  hic  defcramus  diucrfa 
iuris  vcluti  remedia ,  cxccptionis  vcl  rcpli^ 
cationis,  criminalis  &  ciuilis  aftionis,  dc 
cuibus  glofCinverbocimUtcrBartoLnu.  6.  Ca- 
ftrt»f.num.4.Corn.numj.  odofred.num.}.LuJu)- 
mk.Bjonunmnum.  tt.  Frdneije.i^frctin.verfic. 
tcrtio  nou.  Prxterea  rcmcdium  in  integruni 
reftitutionis,  dc  qua  gloit  mverb.  prjtcipi- 
ww,imoctiarrioniciiiudicis  &  rcfciuori* 
a&onis  j  de  quibus  mentionem  facit  Ca- 
ft  r  e  n l.dtc/.  l.fin.num.  6.  cum tamcn cx dcfi- 
niuone  /.  icttone^.ttcrnl.  Jub  frstextu  10.  ho€ 
titul.  LnaturuUs.  §.  quodfi  faeiam.  tf.  defrst- 

-  Jcrtft.  verb.  fola  aftiddedolo  concedcndi 
vidcatur. 

Alter  fcrupulus  c(t,quod  cum  difpofitio 
i  *  f  de  iuramentoad  torum  ccclefiafticum 
duncaxat  pertineat ,  csp.noutt.  deiudiciis,cum 
Jimiiib.  Imperatortamcn  &  fccularis  prin- 
cepshicrefcindat  trafa&onem  iuramcn- 
toconfirmaram. 
is     Dirficultatcm  primoloco  i"  excitatam 
fubmouebimus,  fi  ftatuamus  mtcrcilc ,  v- 


k  c  n  i  i  ad  Lib.T  T.  Cod. 

trum  a&io  prior  fublata  fit,an  minus,vt  h  ic 
nihil  efie  rcpugnantix  obicrucmus,  cum 
cxl.fiueapudacta  28.  intclligamus ,  qucm  no 
prohibcri ,  vetcrcm  a&ioncm  excrccre ,  fi 
tranfa&ioni  non  pareatur.  Idem  igiturad- 
mittcndum  cft,  li  in  tranfadione  aliquid 
vitii  (it.  Sccundo  verocafu  putamusin- 
tercflc  1  an  euidens  tranligcntis  dolus  & 
calumnia  (it, qui  fcicns  Sc  prudcns  falla  in- 
ftrumenta  obtruferit,  vttraniactio  f  hoc  -J 
modoipfbiurc  vitietur,  /.  tnfumma.§  finj. 
ff.de  co»dic~f.indeb.  vt  diximml.Jubfrttcxtujt. 
hoctitul. 

Quo  rcfcrri  ctiam  pofiunt  omncs  illae 
lcges  ,  quaslupra  adduximus  dumdeten- 
tcntia  loquimur  cx  falfis  inftrumcncis  pro- 
lata.  Quo  pcrtinct  ctixm  Lt.infin.jf.adSC. 
Ttrtu/. mharcvcrba:  JtfuodaitSenaim,  qua\ 
iudicatajranjitia  ,finitaue funt,  rata  manecnt, 
fta  inielltgendumtli,  vtiudttataatcipercdcbea- 
musabco ,  cuitudtcandiimfuit.  Tranjatfajci/i- 
ttttona fide,  vt  vafeat  tranjatfio.  In  tadem 
caufla  cft /.  venales,  infr.quattd.frouoc.  nonesH 
neteft.itctn  /frator.§.  iMarcti/m.ff  de  tudicJL 
r.r}  2.infrficxfalfisakegation.  Nccputamus 
.  repugnare.quodnoftralege  mcntiofiatf  it 
retrattationis,  quia  vtfupra  etiam  admo- 
nuimus,noftralcx  intclligenda  vidctur  de 
eo,  quifalfitatis  confcius  nonfuit,autqui 
ialtem  eius  rei  nomine  cohuinci  non  po- 
teft.  Acccdit  j  quod  verbum  retra&andi 
pro  fubiectamatcriadupliccm^ffignifica-  if 
tioncmadmitratpcrreftitutionemininte- 
grum  ,  &  etiamipfoiure.  vtverbuminfir- 
mandi  Lr.jfdefenu.tc icindendi,/./.  rjrtotji- 
tul.dejent.qusfin.  afpell.  rcjtind.  reftitucndi, 
Lj.ff.dium  s^ddriahm.jjjetur.fjc.  collationc 
h&zcuvnLfi/tmsr.drL  vtnales,  infr.  quando 
frouoc.non  ti~t  netiff. 

Quod  fi  vero  hoc  vltimocafu  dc  cui- 
denti  malitia  non  apparear,  +  hic  reftitu-  3  o 
tionis  beneficiumlocumhaberc,vna  cum 
gloffa/»  vcrb.fraciftmm ,  cxiftimamus,*r- 
gumcnt.  ncftra  Ug.ttemLdiuus.ff.dc  rc  iudic. 
fccundum  alium  intelle#um.  L  Pafinianm. 
§.(i filim  ffnede  inojf.  teftamehti  Lnam peftea  §. 
fiminor.ffJe  iureiur.  ItaquC,  Vt  refpondca- 
musad  leges  inconrrariumallegatas.exi- 
ftimamus,ex  duabus  folutionibus  vnam 
admittendam.  Primaiqnodhic  nullusf  ^ 
dolusintercefierit,  vndeneccflario  ipfia- 
liotemcdio  fuccurrcndum  fuit.  iiue  pcr 
teftitlitioncm  in  integrum,  fiucpcr  actio- 
n cm  in  ra£tum  ad  id,quod  intereft  /.  quinc- 
mme.fiadleg.CorneLdefa/fi  vtfciL  ha*c  a£tio 

cxcrcc- 
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cxcrccri  pollicconcraillum ,  quiauctorfuc-  mcndubiu  fir,ius  teivindicataJalindfcrua- 

ritfaHi:atis, fi ipfevelir, vr fuprarcm  digclfi.  dum c(k>i.Ji  canjfa  cognita j2.  hoc titul  mo- 

Secunda  cft,  vt  in  raliis  inftrumcncis  lingu-  ra  non  commictitur ,  li  dubium  fir ,  pro^  ter 

lurcvidc.uur,vcficuidenscaliminiaalicuius  calculi  rarionem,  an  quid  dcbcacur,  l.ji.t- 

&'machinaciofic,aducriamparrem  iplbiu-  tu  Uber.ff.deJiatuUber.  Hincva£illu$,itcm&: 

rcmunirct,^/  dtflumej?,  finminus,potius  fubditus  parcre  dominodcbcnt  adbcilum 

fubucniatur  pcr  reftitutioncm  in  integru,  vocann,quamuis  inccrtum  /ir »  an  bellum 

quam  pcr  adtioncm  de  dolo.  fit  iuftum  &  iniuftum  &cc.  c.yit.  t.  hic  inctpi 

Scrupulum  fccundo  loco  mocum  collc-  conjuet.fcudal.  cap.quid cnipatur.injinejj.a.  r. 

mus,  f  i  rcpercrc  velim  us,  ca,qua*  i  n  lcge  prx-  Pertinec  ctiam  li  uc,  lcx  Dtttns.Jf.de  tejLnunt. 

cedenti,dchaciplaquxftioncexpoluimus:  milttar.  Hincetiamcutelx  datiofjuinccur, 

32  luramencumnoncllcfvinculuiniquiucis,  fidubiumfic,anquisfitinpoccftate./.yfy*/a. 

vc Jolo  grafiantib.  viam  apcriat: polle ctiam  infr. depct. hcred.  maritus  non  contrahiccri- 

Principcmlccularcmcxdiuinavelhaturali  men  adukcrii  reuncndo  vxorcm,  quam 

r.uione,nv.ximcquxiurecanonu  ctiamti-  fulpcctum  de  aduitcrio  habct,  /.  2.  §.  cctc- 

nita  fic,ve!  cx  nacura contradtus altcriufue a-  rum.Jf.  r.d lcg.  Iul.  dcadult.  H  rc  r  imcn  dc- 

ctus.cut  iuramenrum  acceflit ,  interprctari,  fimtio  calu  non  ambiguo  eflcr  rdpucada, 

fucrirnc  iuramentulicitum,&:quo  puctoin-  /•  crtmen.  tnfr. deaduit.  vthis&r  limiiibus  ra- 

tclligcndum  (ir^Fortun.tn  tracJ.  de  vitf/t.  tu-  tionibus  rccic  fubduttis,  pronuncianc  no- 

ris,dltt.2o.Didac.  Couarr.tnreiccl.cap.qn.tm-  ftn  Doctorcs^quamuisglollahic/^z/.r^./?/- 

uU,depacl,tn6.part.  1.  %.j.n.2S.tjrfiauc//t.  utU.Barialnu./.Yranalc.  Arctin.nu.t.Ro- 

t            o_   if  m:\n.n. j  dilfencianCjCamcn  rcceptiorlcu- 

1_.C\ 4  J.  CX  \  1C.  ccntiaeifevidecur,illud  fin  dubioricripof- 

S  v  m  m  a  r  1  a  .  fc  v,  pjfffagg  odofrcd.hic.  n.t.  CymJm prtn.A/-  f 

/    Tranfihonafiptr  canffa  Jfatut  non  tjft  rtfrm-  bcr.c.  wprtnc.  BaUusn.t.  Cajlrcnf.n.  i.Salycn. 

r"*"'.,    j.  /. /f/^/».  »./.  qui  rcftacurdc  communi  fcn- 

ccncia,vtetiamfacicAIantus.Fatcndumta- 

4.   Inrtdulnamuttaadmitti,auaal,mnonfilmt.idth  nicn,quodpnorfcntcnna& bcn-mnr  fit, 

txempluillnjlrttum-,.  &:  vcrbis  conftituc;onis  magis  uppluudac; 

/   *s4/uxc*M(fatfd»faclionHc*ujf4ftaiu/ctt*mcon~  Idcm  rcicrri  poceft  ad  filiamfamuias,  &rc. 

traltbcrtattmdtadipojfit  ?  Non  tume idcm  obtincc  in  mon^chi  i tacu, 

r\  Edarac  pra*fcns  con!  riruciouranfuccio-  quod  Si m onta  concruhacur ,  caf.fcfcr  eo,  & 

t  ^ncsfupcrcondicionclcruili  veladfcri-  cap.Jin.de  Stmoma. 

,  pticia  -f  c6fccc.ts,n6elTcrelpucndas.Cauira  T>                  1     r     •     1  l 

tdubitandicft.quodlibcrcasinxftimabiiis  Uc  clTorc  CalCllll , HCllluS J.I. 

lic,&romnib.rcb.prxfcracur./.  Ubcrtds.ff.de  &:vnica. 

reg.  /w.qaodq;  confcllio  propria ,  nili  repc-  Svmmaria. 

c.irur,no  concineac  idonea ^pbacionc  ln  hac  '   tsf<t  dt  errort  calcxli  qucrt  <j;ti>po/ftpoJl  tranfi- 

ipfa  ftatus  dilcepcatione,/.f«/c//x**.  C.deaqru.  utwum ,  ct-rcm  ittdkatam* 

C/^V.q,deniq}  copromilfum,  dc  Itbcra-  *  JmtlUtlmU.f,  ,.f.  ra[Ct:tcr.t.ftnt«ppt1Ut.re- 

lic:u:!rainterpolitum,nonfubfiltat,/^/7<A-  r  r     .     .    r  . 

a                c    J   /  L     /■  if  j                1  3  fnttrtftantrrorinitJ^mftKttKhar,:trr.pfirtttan 

ftmgm  >.:«.  §.  de  Uberait.f.  de  reccpt.  arbttr.  vtre  txtnrftcut  ILrut ,  cum fMjhrtclione 

Acccdit  quarto  ,  quod  obfcruautt  gloila>  Bartolt. 

qitod  il  VCrc  fit  feruus,  CXtali  traniaCtionc  ,4    Q^tdobtintatfiintranftltcnttrroi  interutniat. 

"nihilc6nlequatur,cumdominoomniaad-  \  m  hactcnusdctran(ac.lioncatquedc 

quirat , /.  Uber  homo.ff.dc vcrb. obltg.  Vltimo  '  poteltatc &' viribus ipfius tractatum fit, 

'  quodpactumdefcruilicondicionc,  non  va-  non  lncommode  aliusipfius  cffcctus  fubii- 

lcac,  /.  nec /i  voiens.  c.  de  Ubtrai.  caujf.  f  His  cicur,quod  licct  crror  f  calculi,qui  cx  con-  t 

camcn  dubitandi  caullis  fubmocis,  Impe-  craccuvno  velplurib.vcldenicjicx  racionib. 

racorcs  pronuncianc ,  calcm  traniaccionem  ixpc  computatis,cmcrlcrir,nihilominus  rc- 

valcrc.  Ratio  illa  cll,  quod  fauorc  hcium  cracfctur.diuerfumcamcnobtincatjlitranl- 

^  finicndarum,z'//.yr4/r^./*.^  jj.Jiprofuxdo.  acr.10  vclrcsiudicacaincerucncric.Dcfinicio 

hoceodem  tttul.  finrcdubiailludrcccptum  noitrxlegisoppidoinfcllacft  omnib.qux- 

lit,  quodinrcccrtanonprobarcmus.  Vn-  ftoribus,quoruminracionib.qux  lapcper 

dc  tranladio  dc rc iudicata  non  valct.  Si  t^-  fummam  iccuritatcm  aut  graciam  illorum, 


Digitized  by  Google 


4^2. 


Commcntarii  P.  Gilkeniiadlib.i.Cod. 


'  quorumeft  rationcs  audirc,  confirmantur 
aut  rcfcinducur,  aliquo  interuallo  crror  cal- 
culi  deprehendarur,  calcm  difcepcacioncm 
nihilominus  admirtcndam.Porro  cum  hxc  - 
ipCi  cnuntiatio  duabus  cx  cauflls  deflniatur, 
fcntcntiT,dcindetranla£rionis,  non  viquc 

1  adeocuca&  cxpedica  vidcri  dcbct,fquod 
/./.§.  i.ff.  qtufentcnt.fin.  appelt.  refcittd.  fta- 
tuacur,  fcntcntiam,qux  vitio  calculi  labo- 
rct,  nullamcuc,&  propccrca  appellationis 
adminiculo non indigerc.  Prxcerea,quod 
cumin  tali  lubductioncfic  crror,  qui  con- 
lcnfumimpaiuv,  t.fipererrorem.ff  deiurtfid. 
omn.  utd.  t.  i.ff.  deiudic.  non  poccft  cciam  cx 
huiufraodi  tranfachone  conualelcere ,  ma- 
xime  acccdcncc  coniidcracione  l.fitbpra- 

3  tcxtuir.firnmcntorum,juprade  tranfiact.  f  Pro 
conciliationepropolitardimculcacis  confti- 
tuo  largitcr  rcferrc,  ancrror  in  lpfam  fen- 
tcmiamirrepferit,  anvcro  cxrriniecus  ap- 
parcac,  vt  illic fenrcncia ipib iurc  nulla  fic >d. 
§.  i.  l.ft  exprejfiin. ff.de  appcll.  I. 2.  C.  quand.ap- 
pdt.nonejlnecefi.  Hic  vcro  diucrfum  probc- 
mus,/.  tumprohtis  ff.de  retudtc.cap.inter.cx- 
tra  cod.  titut.gtofi.  in  dtff.  veltranfiatlto.  Baldut 
hicnum.s-  Ctfircnfinum.  4.\_sflex.  nu.  f.SJ- 
lycet.  n.j.  Ixfim.  n.  io.  Ec  quamuisBartol.  hic 
num.  2.  itcmLudouic.  Roman.*.  S.  Futgofi. 
tt.j.  Inmcent.  in  cap.  cum  Bertotdns  verfi  con- 
ecjfimtts,  derc  ittdc.  Iosnn.  ah  Imol.  in  l.  qui  Ro- 
m.i.  §.  duo fiatres,ejratti,  quosrefiert  hic  Alex. 
n  /.diftuiguant,inccrciie,ancrrorcalculiin 
iplafcntcncia  comprehcndatur,  vchoccafu 
nulla  cenleacur,  an  vcro  minus,  &cuncicc- 
rum  refcrrc ,  an  fentcncia  pronuciaca  fic  per 
rclationemadacta,  anfimplicitcr,  vcprio- 
ri  cafu  vicictur,  fi  a<fta  huiulmodi  errorem 
comincam,arg.t.a/tpratorff.  dere  iudtc.  ejr 
cap.  cum  Bertolius,  extra  eoion  tit.  Vltimo  ca- 
fudiftcrenciafic  conftictlcnda,  an  calia  finc 
acta,adquxcaciccacque  dc  ncccmtace  fiat 
rclatio,  vchbcIkiSjVthicctiam  fcntentiair- 
rita iic, alias auccm valeat.  Qua in rc quis iu- 
ftioraarma  inducrir,  marunori  dehbcracio- 

4  ni  feruamus.  f  Porro  in  cranfactionc  confii- 
giendum  eft  ad  diftinclioncm  l.penult.fiu- 
pra  de  tranJact.diCcrimcn  in  co  con(iftcrc,an 
in  ipfa  tranlactionc  talis  crrot  fc  ofFcrat,  an 
vcro  cum  de  alio  inftrumcnto,  quo  fumma- 
rumparum  accommodara  collcctio  com- 
prehcndebatur,controucriiamota  cfiet,  il- 
lapcrdecifionemintcrpoiiramfopitaiit,vt 
hoccafu  dcfinitioncm  noilrar  lcgis  amplc- 
cf;imur,i!lo  vero  agenerali  diipofitionc,*/. 
§.  /.  minimc  difccdcrtdum  puccmus ,  fcraa- 


ta  tamcn  diftmctionC|dc  qiiaibidcm  mc- 
minimus. 

DcpoftuJando,  tir.^.lex, 

prima. 

SVMMARU. 
/  Pojtulareqludjuf 

2  TrtspoJluUndiordiKti. 

3  tsfuprtfttvltr*  admmiJhutiwHufiuttmput alicui 

untfuamttrdtctrtpojfit. 

Vm  poftularc  t  fit  fui  vel  amici  dcfide-  * 
num m  iureapudilhl,  qui  iurifdictioni 
prxfit,  cxponcre,vel  alcerius  dcfiderio  con- 
tradicere,  /./.§.  2ff.e0d.tit.  &  ad  dignitatcm 
ipfius pra:corisauciudias  pcrtineac,  ne finc  x 
dclcctupaflim  apudfc  poftuletur,  idcoq;f 
trcs  ordincs,quib.id  dcncgctur,fcccrit,qui- 
busilla  faculcasin  cocum  precifafir,vcin  mi- 
norc  17.  annis,&furdo ,  d.l.i.  §.  initium.  dc- 
inde  qui  pro  fc  quidem  illud  cxfcqui  poflinc 
pro  aliis  ncqiicanr,  vc  focmina  &  ccecus:  vlci- 
moquiproJc&cercispcrfonis,  vc  quorurrl 
tucclamauccuramgcrunt,  idprxftarc  pof- 
finr,  aliisauccmpatrocinium  luum  accom- 
modarc  ncqucant,  vt  infances,  /.  remantt.ff 
eod.tit.Hinc  cxfifticnoftrarlcgis  controucr- 
fia,  quid  obtincat,  fi  quis  acccpto  dccrcto, 
ncinpcrpctuum  caulfasagcrcc,non  appel- 
Jauen t>  £c  coftituic  Impcracocillum  placifis 
obccperarcdcbcrc.Dubicandi  anfam  prar-  , 
bcrcvidebacur.//^^<r».-|-qUaftatuitur> 

prari  idcmvj  tra  ad  mi  ni  ftrationis  fuac  tcmpus 
non  poire  inccrdiccrc, &c.exliteru,extrade 
confiit.  vbi  calis  fcncentiaad  incerpcllacione 
dcprccantis  rcuocatur.  Obicc  qucm  pri  mcr 
loco  mouimus,n6facticquisluftuleric.  Pu- 
tatBald.  f.  fin.de fintent.  tntertocut.kanc  dc 
fcnccntiadcfiiiiuuaincclligcndam.  Scdcu 
hoc  diuinationcm  conuncat,  mcrito  Cuia- 
cii  lcntcntia  prarfcrcndavidccur.Is  cmm  no- 
.uetl.  134.  fcribir,  id  Ipccialc  eifc  i  n  arcis  inccr- 
dictione,quod  qucmadmodum  prxfcs  non 
pcccftprohiberc,  quominus  victus  infcra- 
tur,  vltra  tcmpus  adminillracioni  dcfinitu, 
itacciamnccarcc,  vnde  cales  homincs  ple- 
runqucpcndcrclblenc. 

Lex,  ncc  cetcrorum,2. 

SVMMA  RI  A. 

.... 

9*nuquifirumf**tM*dm»t«*m*fMmipofj;$. 

CVm  non  quiuisauc  fincdclccru  adof- 
ficiumaduocatiad/pirarc  pofiic,  vt  ex 
/.  1. ff.de poftuUnd.  intelbgimus , non  intcm- 
peltiucdubitaripotuir,an  qui  ancea  icruus 
I uic,  hoc  poccftaus  habcac,  &c. 

Dt 


Digitized  by  Google 


\ 


Tit.de  poftulandol.  2.  #.8c  y.  ^gj 

Dcl.  fub  ipccic,  volentc  Deo,  tradabi-  dcmhocconnVma^giotfajBaMus^Fulgof 
mus  /.  j.  infra  de  except.  non  numer.pecunu. 


Lex,veIamento4. 

Stmmaria. 


Propterabfentiam 

rifilere, 


Caftrcni.  &ahi.  E.y  conrranumpuco,  vt 
fcilicet  legis  noftra:  defini  uo  locum  non  ha- 
beat,  argument.l.  interpretatione.ff.de pcenis, 
&  qiiod  a  verbis  diiccdendum  non  fit ,  /.  4. 
ff.eiekg.1t.  1.  Aliaquarftio chK,anpac?um -\de 
tit'ts\  quamuis  mintmafartt interpo/itum  obti-  4 


Q 


tyfbftntiaadttocatinontffictet,vtcanffafcmeldt-  get?  Etnonputo,*/./.  6.  %.fin.  cUmi.fcqwn 

cfirttratlttur.  ff.mand.cumftmil.  Quod  tamcnnoftri  in* 

-  Vamuis  nerruni  facilc  parrocmium  tcrpretcs^vtBaJdus^Cailrcnfitadeclarant 

dcnegaridcbcat,/./.m^«^.///.  vttransfcrriadalios  conrracln*  JS' 


/.  necqutdytam.%.  aduocatos.ff.  de  offtc.  pro-  a//        Lfimtmff  d    ^  Sed   "  £ 

i  conf.  fc ideo  enam  f  rcccptum ht, vtpro-  dcciradoncm  D{n  /Ufo  SSS^ 

Dt«ablcnt,amadu0caadetur  dilacio,/.  ab  idquc  arguit* 

Jutfsbm.$&&<xjutbmcaufs.  mato.  tntntegr.  vcrba, A^*X^«^/>^  ^ 

bcmus,  vc  <ub  colore,  quod  aduocacus  pa-  nuuamconfcratpacitoncm  Xc 

ztrocmjumnonpra;ftitcnt,cauilamtrara- 
crcmus,v  t  hac  noftralcgc,  videturque  tn  fi- 
ico,  vt  li  hlcahs  caufla  non  interuemcntc 
parrono  riici  dcciia  lit^IJa  retiactan  dcbcat, 
i.j.  § .  <//«/at  Adrtattus. 


i 

2 


Lex,Siquis,;. 

SvMMARIA. 


/    Tatlttm  de ctrta  litu parte  inter  adnocatum  rfrcb. 

tnttm  inierpofitnm  ntn  vaiet. 
2    Detjnea  litu  paaficntes  fita  profiffienu  damno 

mulikiri. 

t    ts4n  hac  pcena  locum  habtat, fi  de  rtmmima  tra- 
tlttttr. 

4  t^npat}umdtqneta/ttu,quaminimafit,interpo- 
fitttmeiltget. 

i  T>  A&um  j-  dc  ccrta  liris  parte  ab  aduoca- 
-*  roinccrpoiicumnonfubiiftere,  edocc 


Lex,quiTquis,6'. 

SVMMARIA. 

Salnrariaprtceptnprdfentifleiis. 
2>(eminem  tn  vno  &  todem  ncgotto  tttdicem  rfr  tuL 

»o.*t«mcfepoffe,&var,*circaha>,crcm,nter~ 

premfoftet. 

Qtti  aladttocato  dtfiderentttr. 

^ngenerjttcrfi  ^ucbtas fiattlioneseodtmttm. 
port  exerctrtnttjMtat* 

isfnfiqnudMO  ojficta  cafu  adminiftraua,vno  /2- 

Urtoconttntmefedebeac.  J 
D  i fttnfho  anQorui 

Votlorquihabee  UHuramordinariam  &  txtra- 
ordinanam,  vtrutfqut  offieu  filartnm  conCe- 
cjnitnr.  J 

T7 Tinam  ad  normam  f  huius Icgis ad- 

▼  uocati  fc  componcrcnt ,  pra-clarius  1 
cum  rcpubhca  agcrecur ,  &  iuris  ftud.um 


4- 


6 

7 


mur  ex  Ljumtms^f  depatf.  VbiaitPapi-  maiorclaudecxccllerer.  f  Probibetinirio  ^ 

nianus,  qnodboneflumfit,fumtustittganttpro-  noftralex,  nc  quisin  vno  &  codcm  nccotio 

rngarc.lAcifctautemtvtnon  quantitaseonomi-  iitludex&raduocatus.  Hocrefpoufumtri 

t;e  expenfa  cttm  vfuris  litis  rejlttuatur,ftdpars  phccm  intcrpretationcm  porcft  rccipere* 

dimtdta  tius,  quod exea  litedatumerit.nonti-  Primoncvno  &eodcmccm«)orcacqc!cea 

cet.  Idcmpcnctraditur,  /.  6.  %.fin.ff.man-  dcmincau<Iahtaduccaci,s&  ludex  vc  fci" 

dat,ttem  l.fcq.  Quamuis  itaque  ccrcum  fit  licec il!a iupplcar , qua:  iimt  fadi ,  /. «  /J0C 

ex  tah  promiflione  quem  conucniri  non  autvxutdttmm.  Potcftramcn&dcbct  ctia 

pouc,  & fi  quid  foluitur,  clfe  condidioni  h-i^atoribus ccflaniibus^illa^qux  funt  iuris 

locum,/*/.  ///*/.  de  condiel.  obturv.  cauff.  6c  adluam  fblicitudincm  rcuocarc  l.vnka  in 

etiam  lardi  cxiftimationcm  .aduocati  paci-  fra ,  vt  qua  defunt  aduocatU ,  iui*  fupl" 

fccnusrtamcncumiimphLitervcriari  a  pa-  Suntdeindenuilticaius,inquibus  ctumir 

tronis  &  procuratonbus  impudenaormus  iaiarcircpotcft,qua:infadroconfiftUnt  aux 

tepiusdecipcrcncur,idcirco Impcratorcs c  pcrfcquunrur Dociores,^. /.    §, bocaute 

rc  cife  ftatucrunt,  vt  aliam  pccnamintam  w^/*«r,icdidnonfacitaftcdioncaduocr 

inucrccundcs  homincs  compararcnt ,  vc  tiauc  fecutus  mcrcedis  promiftioncm  te  j 

%  f  fcihcet  huius  profcihonis  intcrdictione  nobilisofficiifuiiuiifdiclioncm  &  xamt^ 

plcacrentur.  Qu2rirgIolfa,cum hicmcn-  ihicohsrentem.  Alius  eft  intcllecrus  Jc>is 

rio  fiat  dc  immeniis  &  llhcitis  compencius,  vtfi  dc/icritcifc  aduocatus ,  adhuc  opcram 

anidcmprobandumiit,  iideref  minima,  indirimcndacaulfapra;bcre  nctiucat  Ttrau 

quxhusiicpaaumimcrccflcritJ  Eiqui-  tor.tj.ffdcturifdititomn.tud* 


\ 
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484  Commentarii  PerriGiikcniiadJib.t.Cod. 

Eil  dcinde  &r  aHadifpofitionisintcrprc-  quandovnafunctio  uliam  non  inip&tifdfe 

tatio,vtlataafefentcnna  incaufla  appclla-  bcatc6fcquifaJariumprovtroq;infercndo> 

tionisaduocatuscflc  nequcat.  Quam  cx-  quodf  Doctor,quihabctlccturam ordi na-  ^ 

©oiitionemnoftrelcgiminimc  conucnire  riam&:  cxtraordinariam,  dcbcat  ctiam  v- 

cc:tftituo,quodratio  non  iit,  quareidipii  trumquc  falarium  confcqui,  Baldus  tn  i.fi 

dcncgari  debcat.  eonful.ff.  deadcpt.  &  emanctp.  numcr.  >-.  tynu. 

3  Reliqua  j*  noftra:!.  pars  in  moribus  ad-  /7.  vbi  hxz  vcrba  fitbnectit.  Decima  &  vlti- 
uocati  componendis  confumitur ,  vttem-  maquxfitocft^anbabensplura  ojficia ,  gcrat  vi- 
pcrctfibia  contumcliis  vcrborum,  falario  cempliirtuminbabcndofalartum profingulo  of- 
conucnicnti contentus  fit,  nullum  contra-  ficiodeputato,  &  dtco  quod Sic.  Idcm  tradit 
ftym  cum  fuoclicntc  inftituat,honorcm,  Bild.in/.fiadfiribatum,  Cod.de appellat.  ar- 
qucmdecet,iudicibusftandodcferat,ino-  gumentum  ciustcxtus, »*»?«•..?.&:  ibid^m 
rando  cx  mduftria  iurgium  non  protra-  A\cx.  tn  addtt.  proponit  cxcmplum  in  ca- 
hat,&:c.  pitanco  &poteftate,fiquisha:c  dwo  otficia 

Expofitis  ad  hunc  modum  prxfcntis  no-  eodcm  tcmporc  gerat.  Paulus  Caftrcnf.  ift 

ftrarconftiturionis  mcritis,  noninfrugifcra  /.j.  fj'.  deofjtc.  Ajfffir.numer.quarto.  Angel. 

iHaquarftioccnfcndacft,^*/^//»  a/tis  offictU  VcruCinnoue//.  vttudicesftnequoquefuffrxgio 

4  obtineat,  anquis  j*  duat  futttliones  vno  ejr  co-  fixnt.  Poft  glofTam  lbidcm  tradcns cxcm- 
dem temporc  fufttr.ere poffit ,  & fi  exfiem  exit-  plum  in  officio  capitanci  &:  gucrra:  officio,  r 
ccaf ,  falartum  vtrique  funcliont  dcbttum  ext-  vtli  quis  cogatur  explicarc  Vtrumquc  mu- 
gcredebctt?  Q^uainrcprimafronte  diccn-  nus,rcfcratctiamvtriufqucfalanum, Fe/in. 
dum  videretur,nonpoffc,  quod  id  prohi-  ind.cap.ex/itcris.cxtrxdtprobat.num.u.G/of 
bcat  /.is  qutdcm,  tnfrx  qui mt/itar.pojjlfi.  ve/  fitor  P.tnormttani  tbtdcm.  num.  10.  allcgans  fc 
nondibroduodccimo,  vt idcm  ctiam  obierua-  ita  confuluilfe,  &  fuo  confilio  fublcripfiffc 
\iitg\o\\\\,kcmBAUo\.tttprincip.Ioan.  a  P/i-  Ioann.  Marian.  Riminald.  Fcrraricnf  Sc 
tea  inprincip.  accedunt  /<x.  bac  parte.  tnjrx  de  Bul^ar. Scncns.  Fclin.  tncap.  cttmoltm  nttnt. 
prox.fiicr.  Scrin.  lib.  12.  cjr  l.  Jinal.JiipradcaJ-  i.po^  Lndoutc.Romxn.  Ioann.  K_yf  idr.Lapttm. 
fejfor.  Imo,  quod  magis  cft,  Baldus  in  1. 1.  &  ^fnton.  deButr.  ^Alberic.  deRoft  tynomuliot 

.  vntca.fupra  dc  nou.Cod  fac.%.ideoque  }.\\x\-  altos.Baldim&Pxulnmde  Cafirotn/.  qttiduo- 

gof  tbtdem  numer.  7  Albcrtc  num.  17.  Phi-  btts.f.  dc condit. &dcmonjl.  Andr.  Gat/.pracT, 

hpp.  Dcc.  tncap  cxlitcris.  extra  dcpreb.it.  ntt.  objhuxt.  /ib.  1.  c.  44.  n:tm.  S.  Ro  nxn.  confil.47. 

5  i7.con!liruunt,j"huic,qui  duo  ofricia  cafu  tcxtttscfl in%.  iUud.  cytb  d.ghjft  tnverb.  offi- 

adminiilrauit,  non  nifi  vnum  filanum  de-  ctis,tnxuthent.  vt iuJtc. (incquoquc fuffr.fi xnt. 

bcri,idquc  confirmari  vidctur  /.  1.  infr*  de  Lapusinall:^  tt.fitx pg.  incip.  commttne  Florcn- 

propof.^cnt. in rcbus./ib.  12  c"  -'bid:>«  Bxrtoi.  tu.  Ixcob.  UUcnoch.  arbttr.  quxfi.  /ib.  2. ccnt.}.. 

i  num.i.  Tamcn  fhis&  fnmlibus  nihil  pro-  cxf22j.num.  7.  Cxgno/.in/.  dtentfutic7o.ff.de 

hibcntibus  ftatuimus ,  fllum ,  qui  duas  tun-  pjfie, ajpjfor. nu.  ko  (-ribidem  Bolongct.  n.  44. 

ftiones  ira  implcat ,  vt  vna per  alium  mini-  BxrtoL  ui  I.  Ittltanxs. num.  2.jf.  ex  qutb.  caufi 

mc  lmpediatur,  ii  illx  nullam  intcr  fc  rcpu-  mif.  m  rntcg.  rcjhtut.  idcm  Bxrtol.  in  /.  t.  C.  de 

gnantiam  !  ubcant ,  vt  in  cxcmplo  noftra:  kgat.  lib.  10.  ^tlcxxnd.  I.  tegatis.ff.  eodem  tit. 

lcgis,vbi  vno  &:  codcm  tcmporc  ludicts  atq;  inaddtt.  xdBarto/. 
aduocatiprouinciamobircvetatur.polfecx      Scquitlir  lcX,prouidcndlim. 
iurisnoiln  dilnohcionc  vtnnnj.iclaianum  1  1 

dcfidcrarc,/.^/^.  c  dcerogxt.mil,  f  ^^„^„?£yj£ 

tnnonx.l  bro  duodcctmo.  cj  totdcm  Bxnci.  tn  £  s.untum^cmnokhtnrt. 

frincip.  itCiA-Iohann.  dc  Piatcam  vctba  Jc-  .  ^»,Mr,rco„p.sit,r(iUnobt!esvoctimtr. 
quentia :  Noti crgo,  quxndo quis  vtitur  dup/tct    r-r*  A nta a-qualitatis  cura apud  legislatorci 
pjjicio  fc  licct mi/ttta ,  cr  cxptt.tncuus  mihtumt     X  lcmpcr  CXCubaUtt}Vt  cade  veftigia  no-- 
debet  pro  vtroqtu  b.tb:re  frdxriuns.    Idcm  e-    ftnlmpcratores  fccuti  in  aduocatoru  diftri- 
lcgantcr  dtftingucndo  tradit  Albcric.W  d.  buuonefimilcrarioncamplcctcndaftatuat 
/  /  c.dcnort.Cod.cof^pt>n.§.idcoqttci7.Sccu-    ncccftccomittcndu,j- vrhinc difcrtiflimus  i 
rusDynum&*Iacohum  dc  Bc!lou;fo,itcm    quiiq',&r  long.i  cxcrcirationc cxccllenrcs,-  * 
Philipp.  Dccius,^.  cxp.cxl ttrif.exir.i  dtpro-    indc  vcrorudcsatq-,tyroncsc6iiftant,fcd  vt 
bxt.nttifi  r.  //.vbiait.quodquandoquisdu-    partibus  auxihum  cxjeqvctur,  quodtairicn 
pltci  oflicio  fungitur  cx  di(pcniatiotic,vcl  Huelligim^ife-didabiplislitigatorib.dcfidc- 

+  retur, 
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rctur,  cum  non  petenti  iudex  auxilium  nori  6  Q^hocturamtntumpr.tfiartcoejnrsr. 

»mparriat , /.  4.  §.  hoc  ttsdtcium.  f.  de  damno  7  ^»l'^auttsdtfidtran9M,vi^c^^ 
infcci.l.VtlamentO.fupracodemtituL  iCCmfi  {onahoccorp*rahterp*s,a,t: 

J  ^,-         .    .       ■/  '    r  i  T>cclaratiotnttrp,etkr,}tiipriceder.ttct'itf}tont. 

cautlarmcntahocdcporcant,^^.^  f  ^n,mad*trfioautto,ut»dtd*rauo»c,ru. 

thent.nifibreucs.tnfra  cUfentent.exbreuib.  rc~  n  Efftf}miHramennreeufitticiuu{it. 

1  cirajtd.  Exhacflegccolliguntnoftriintcr-  „  tsfnopmfitdectaratoriafintentia. 

prctcs,  vtgistf.  in  verb.  nobittjjimos ,  BartoL  12   Quodnamturamtntumfit maJttk  ? 
num.  1.  Bdd.  num.  2.  \^fngeLnum.2.Fulgof. 
num.  2.Sal}cet.num.  2.tjrj.  Ttraquifl.  intracl, 


dcnobiLquafiion.  29.  nttm.  12,  quod  kicnria 
quem  nobililitet,  dum  traditur  cx  tali  pa- 
trodnio  nobihflimum  qucm rcddi.  Scd  ta- 
nclcxnoftrabcnepondcratanon  id  com- 
plectitur,quodiili  adicnbunr,  quippecutn 
appellationc  nobilium  aduocatorutn  vcht 
cclebnorcs  dditmare.tamencum  nobikm 
elle,  hilul  aliud  iit,  quam  alios  virtutis  Jaudi- 
busanteirc  vtdocetidem  TiraqueUus de  nobtl. 
cap.2.numer.  43.  nort  ablurda  colletho  rto- 
ftrorum  videri  poi!ir,ii  pondcrcmus,qua.*  i  n 
laudcmaduocatorum  infra  ttuLprcximo.L 
3  *^f4//,compiehendumur.f  Acccuat/.-?. 
g.^.vbi  VIpianus,quamius  non  ita  natus, 
jw&&vocatur,itcm&iniignis  Iocus  Spar- 
tiani  in  vita  Impcratoris  lulianis  Proauus fuit 
Satititts  tultantts  bis  cenjui.prafecltts  vrbt ,  tjf 
lurifconfulttss^  quodmagiseum  nobtlcm facit. 

Lcx.finalis. 

V 

Stmmarivm. 


14 


17 
it 
19 


37 
*t 


l    Qmttm  tft  catholica  rtUgionistad  ojficitrm  adaocati 
tubmtnnonpettfi. 

HvEclexdeverbo  ad  verbum  pene  de- 
prchcnditur,  intttuLdeefiJcopatiaudteri- 
tisty  itcm  in  decret.  de pcenttentta,  dtfttntiion.  t. 
Conftituitautcmncmincm  ad  togatorum 
confcrciumadimtrideberi,quifacrofan<itis 
1  -\  CatholicjEreligionismyltcnis  imbutus  no 
fit,panamque  Itatuit  nedum  in  il!os,qui  ta- 
lia  tacmnt  vel  attcntant,  icd  ctiam  in  prarfc-  Jl 
clum  pfxtorio  &  ahos  iudiCes ,  qui  talcs  rc- 
ccpcrint. 

Dc  iureiurando  propter  calu- 

mniam  dando,  utulus  59.  li* 
. .    .  brii. 

Svmmaria. 


jDtftnttte  (jamtrt  Spntnfit  cjua  confitttiitur  ad  0- 
mntspofitients  jaluo  turt  tmptrttntntmm ,  exct- 
ptis  tllis  ana  tutts funt ,  rtfPondcmlnm  ejfe. 
cPofitionts  an  mrtnefiro  ctntmu fint. 
-Jfrfultns  cauffat  efft  tx  qutbus  tjnis  rtfpondtrt  nou 
cegatur.  • 
tsfn  omnes  txttp/iontt  turt  in  Catffa  rejponfionum- 
co^nita.pcr  ordtnanonem  Camoa  S^iretifis  jhb* 
httVtdtantur. 
Q  *t  omne  thett  nikt/ exeludit. 
txccptto  confirmat  rtgulam-,. 
txcujfaftnttntta  tsfudrtaGailinprtpofm  ejita- 
firont. 

jmperaterem  mn  Vtdert  voluifft  Vno  ve>  bo  multds 

itgcsfubnerttrti 

\Sfd pofitienes  tncertat,  obfcnras .  amlnguasgene- 
rAtt,  tfuis  turt  rrfpondtrt  non  cogttur. 
tsfu  r'H'Pefi  dff  niif  .im  Cawertt  Spirenfit ad- 
hm  d<fi*ftrart  p, /f,t  vt  aUiteifartUi  articnlos  tn- 
ttrtOI  Q,"  obfcmti  drrfaret. 
3}    Sttwfipettndtnenfit  expreffa  reum  ptttrt  poffe, 

vtt&triuutdtmcomprjjendat,. 
14  fde.n  ji  ra  petttu  non  bctte  dcfi  npta  aut  dtfigna- 
tnfiti 

Lrbcllus  obfiurut  parte  oppontntt  non^  proct- 
4  obtweat  fi  canfa  tneptn  hbtBo  cemprehen- 


22 


2S 
24 


gad 


30 


I  ^amentumeaiummadnartinuentum^i 
'  t  QaufulaqnaturamentocalMmniaconttnetnt. 
}    t/tn  txturis  defintuont  auit  turart  cogstur ,  ittted 
ttuBatn  fuptruacuam  dtlationcm pttet,  itcm  tjnod 
verttatcm  non  celabit,  cum  a  tudiit  mitrroga- 
bitur. 

4  Formarefponfiottisadpofittoneiadutrfirii. 
j    Jmramentumcalummaexprefferemutt  t.cKfottfi, 
ftdtacut* 


Sxtmpla  tfr  varu  cafus  in  ejmbiu  ebfiuritat  & 
tnctrtttudo  declaranda  vuimtur. 
Sententiaautloru  «nniltloifi.inte  defit.ittone  or- 
dtnattonis  Sf  trenps  ,  tjutspeteie  p-fiu  dcclara- 
ttontm  atttctdt  vti  pofitunu  tntttta  &  am- 
btgut. 

tsfdartteulum  tmperttneniem  mrenefirv  rejfen- 
dentium  non  effe. 
tsfrttcult  tmptrtincntu  out  ? 
Pbfittents  no„  ejfcfactie  rtitciendat  medo  a',  ua 
raliont  cauffitm  tnfiruereprffinu 
Vnde  maKauent  t/Iap  axu  .juod  tndtca  tn  dubio 
parnbutintungtrtfolent ',  vt  jaluo  ture  tmperti- 
ttatttum  "tfpondt.tnc. 

tsfn  pojl  Spirtnfim  ordwatteneM  refiruam  & 
protcfi.u.o  tmperttnenttnm  ntctjfaUA  v.deitur. 
44    Htjpnnliontm  ad  nrttcuUm  tmpcrttncvttm  nort 
tr.tercedoutcoittttfitenn prctefiattone,  rt^ilan- 
ter  noecrt. 

jf  tsin  [+fi  orcbnationtm^  Spirtnftm-,  pofuiom- 
bus  tmpttuntnttbus  tndifit.iiit  rffjiondendunu 
fit. 

jt  tsfrtttulis  tj*ti  eutdenter  tmptriintnits  funt  rt- 
fbotidcndumnon  Vtdtri, 

37    Qut  turat  fe  in  ommbm  tti!ic:is  ordtnem  jer- 
uaturutu  tjfc,  non  to^uur  iltud  tit  nototmfa- 
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nUfuufcri-    4f  Incaufafratlapacu^uurtfpendtrttomptlluun 


4?5 

it  Trmatm 

pturis  maltttoft  inftrenm  arbttrio  tmUcupkth 

pofeacdtbtre, 

39  t^Cemerabtiia  exempUin qmbm quunoncoga- 

ittr  adarticulot  tmpertinenttt  reftendtrt. 

40  ^iUUdtcentiam  nufquam,  tmpumiam  tfe  dt- 

bert, 

at    t/ftticulu  qua  rcpugnantiam  continent  turt  nt- 

ftro  rtfpendendum  effe. 
42    Sxempla  pugnanttum  articuiorum  &  poftiio- 


4}  t^nquucogipejfitadrefpendendumarticuloy 
cuitam  femctreftondertt,  cum  dtdmtlione  au- 

lloru. 

44  ^dtaquafuntfamalieniqmtiitreetmUre^en- 

dere sxn  togatur. 

45  'Diftm£lio'DeflorumJ. 

46  Inctutle  effeft  quis  m  caufafaQi  alitni  animifut 


t$r  raliones. 

70  tsfn  quis  dtbeat  rtfpondere  ad  articulum  multi- 
pUctnu. 

7/  Ttifpondem  ad  articulum  multibficem,  qui  pre 
partefalfmfit,  totum  arttculum  vtlpojuunem 
negarepeteft, fecundum  multos. 

72  'Diftmtiu  Banoli  m  quafiumepropofiut. 

73  SJubrit  cjr  ctrcuffetla  preutfio  audttortt  Sptrtn- 
fisMmulttpltcem  pofitunem  cumdiftmtliontrt- 
rtfpondendunu. 

f4  Impoftbttu  poftrto  refponfienem  non  mtretur,  cum 

diftmtltone  autlerts. 
7J    tsfn  fecundum  ordinationem  Sptrenfenu  quu 

mdimpeffibites  pofitiontt  refpendere  dtbtat,. 
67    (fencmnatorts  talium  arttculorum  grautttr  tur» 

noftro  puniendos  effe. 
77    Idem  ftcttndum  nouiffmam  conftitutiontm  Spi-. 
renfcnu. 

7t    ^Peff  conclufionem  in  cauffa pofitiones  non  admit- 


motum  completlicogatur, 
47    Fruftra  ab  eo  refpenfitnem  reqmri  qm  rempUnt 

ignorct.  rummr. 

41    tsfnpoft  dtftnitionem  ordtnauonit  Spirtnfis  quit    7f  /demquoqutprocederepefter, 

ad  aritculos  vel  pofinonu  frtlt  aittnt  rtfpendert  fem^ 

c„ailtr,  *•  Quusienteneturrefpouderepefttiom,quaconct- 

49    T^ocomptRiturrefpondcrtadarticulosvtlpo-  pmefttntmveltttulumipfimrei. 

fittenu  qua  turii fintj. 

59  St  trailetur  de  confitetudtne  pofittena  admittun- 
tur. 

jt  Siatutadiuerfaprouinciaedtndatft. 
J2    tsfrL,  ad  prafumttones  turis  reftondcndunu 

fit. 

xj  Tefinenanegatiuaan  iure  neftro  refpenfiormad- 
mittanc. 

S4  Judtcem  ex  efficie  a  litiganttbm  defidtrare  pofet 
Vt  ad  pofittentt  negattuai  rcfpendeat,  tdtmqut 
multt  dtjindunt  ad  wftanttam  partu  fiM  de- 
bere. 

fj  esfdpofittencmqua  crimen  aut  turpitudtnem  cen- 
tmeat.  qucm  ture  noftro  nen  compelU  rlfponderet 
tjrrationes. 

56  tsfn  qttts  cegatHrrefpendereadpefitionemadutr- 
firtt,  vtrumdefodtfientpojfidere. 

57  'Dtftintlto  Bartelt  in  propfitn  quafttmt. 
St    tslUa  diftmtho  Franafct  Areimi. 
Sp  Sententtaautleris. 

60  Tofittenet  ntre  ciuiUmtredutlai  non  efc. 

61  Tttuiut  detntenogatintib.  tn  utrefactenditiquor- 
fitmptrtmeat* 

62  Sine  qutbus  fimdamtntu 

queanL,. 

43    Jnttflttim  l.  nen  inttfUgitur f.  de  iurefifei* 

t4    Fifio  adfimdandam  tnttntiontm  quu  propria  in 
tderecogitur. 


ti    Pofitiones  de  ammi  cuiufy  deftmationt  an  , 
tcndafiitt,. 

S2    Omnem  difpofittonem  mftmperintclUgcndam,vt 

humanitatu  habeatur  ratto. 
ts    T^tmo  vrgertpottft ,  vt  ad pefitients  captiofiu  vtl. 

calumntefas  rtfpondeac 
t4  ExempU perpltxa  ty  captiofapefitionu. 
tt    tAn  u  quifiim  mutuam  pecumam  acceperat  & 
tandem  leUpoftea  reftttuerat  cegatur  ad  hutuf- 
medipofitiontmpcfteanffonderi  t 
nt  'Didaci  Couar. 
t6  £ xtmplum  capitefit  pofinottis,  contra  < 
bhctanam  atluvtmti flitutt. 
Quande  cx  refponfione  timetur  det 
emtltenis ,  tun  c  rtfpondtndum  non  t fl. 

tt    Stylum  efr  indubttatam  cuiufque  trtbunaUs  inter- 
pretattontmantcomma  ^ttlandanu. 

h  Q*3&  W*  Utigantutm  Utt  centeftatm ,  cum  ipfi 
per  dtcrctum  mtuntlum  efet ,  vt  refponderet, 
tentumacem-.  fe  prsbucrit ,  pofittoutt  aduerfa 
partupro  conftfiit  habentur  ex  ord  nattone  Spt- 

rmfi, 

90  tsfmltudetiamprecedatdeiurt. 

91  tSMuliat  tendtiients  iurt  tanenico  rtquiri 
Vt  pefittontspre  confftt  habeantur.tyqmatiU 

finu 

92  Deftnfi  opinio  faftrivfi,,  qtti  nqmrit  vt  tlbtdpefi 
turamentum  calumma  fiat,. 

6s    ^ofinentatmtt.ofiquurefpondtrtcogtturfitUum    ff    Unga  &  notabifu  difimtlto  Ctfrcnfis  quand* 

prafumtio  entret.  pefittenes  vefaritcultbabeantur  pro  confiffis. 

46    %ftpubltca  mterefe  ne  crtmina  tmpumtn  reltn-    f4    ^J,  ,„„  emtli pofitienes pro  confifts  habenda 
quantur.  fint.fi  omnes  ttl*  condittones  mterucnsant ,  qua/ 

67  Incnminaltbm  non rtfpondertper  vtrbum crtatl,  ^  tanemcum rtquru ,  dtmerfit  DoSormmfcn- 

ftddeverttate.  tf„tu. 

6t    tAnpeftdefimtienemordinationuSpirtnfitdepo-    93    T^tfifutio  atitlorit  circa  priftnltnu  quaftia- 
fittonibmmdiftmtlerefpe/idendu,ddcrmitnefai  ncrtu. 

poftttonesrefpendtrtquucogatur?  ,6   s„y  tHrMmtm  (aIuMm4  reffendendi  ntcetftat 

aoffi,- 
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ndjingdot  aruculotvt\fetitu>netnmcentautur.    dec0njeJslcumfimt/Snnc,qa6d  adinftantiam 
97  Kectpnor$nurpretmmfcmtmta  utru cammctde-  parns  iudexid facere cogatur,id dcflnitioni 
f.wiantmtanquamcertiiMinpraccdcnttquajtt+-   noftnimis  noputo  acccptO  fcrcndum.  Scd 
je^enaamtje.  ftylo&  confuctudini.  Hincqjinpraxiinua* 

CVm  in  iudicio  omnis  calum  nia,praeua-  luiifc  vidcmus ,  vt  ab  accore  in  cxhibedis  po. 
ricutio,&  tcrgiuerfatio:  deniqueomnis  ficionibus  fiiis  iuramcntum  dandorum,  vc 
improbicas  &  tcmcritas  Iitigantium  cocr-  vocant,preftctur,quocomprehcndic,vcros 
ccndcbcat,vtinJ/tt.depan.tem.tttig././.ff.ad  "fcifeillosarticulos,quoscxhibuit,qujc(ciJi-  4 
ScnstuJlonj.Turptllian.  non  immcnto  ftatu-  cet  afacto  fuo  proficiicuncur :  qua*  vcro  funt 
tum  e;fc  vidccur,  vt  ille,  qui  iudicio  experiri  fadi  alicni ,  illa  Ce  proponit  crcderc ,  vera  ef- 
vcllct,iiuc  lllum  a&orcm,  i luc  rcuin  cifc  po*  fe,& probari  poifc,  d.ord./tb./.c. 69.  Jf  adc  fbr- 
1  namus ,  cogatur  iuramcntum \  calumnia:  ma  rcIigionispeneleobicringicreus,quam 
hibirc,quouinccrtis  caiibusoliminrrodu-  rcipodcndorum  iuramentumvocant,  vto- 
£tum,\tdpparct/.depupt/fo,f.§.quiopus,  ff.de  fiendit Andrets Gat/./ib./xap./p.num./o.vtici- 
eper.non.xunttat./.qutbona,tj jj.de dam.tnfici.  Iicetrefpondeat,quos articulos, autpoiitio- 
/.iuJ/;ttandiiM,j+.§.qui tnjiurandumff.de ture-  ncs vcrascife credat,  aut  no.  Hociuramcn- 
utr.ejl.hocNcJfrottt.  tande adomncmeuii-  tumftatuiturciref  ncccifariu in omni cauf-  J 
fim,aucloreiuftmiano,/.^.^f tttul. tyl.rem  fa,modo  cxigatur.  Solum  enim  tacitc  rc- 
ncnnottam,tr, fr.de tudtc.  civ.duccum  cft,  vctc-  mittipotefl:,f.T/>./.  %.t.deiur.calum.in  6.  Nam 
re confuctudinc iucindi ,  de QMxLtntercobe-  cxprclHm ncquit /.2.%.fidquia veremur.lmo 
redes,  +4.)  qmfamiiU,fffamtl.  erctfc.  rcuoca-  quod  mirum  vidcri polfeccxftanr  tcxtus,ex 
x  ca.Continet  jautcmhaxiuriiiurandiforma  quibuscuincitur  ,  neconfuetudoquidcrc- 
ccrtas  daufuUs ,  quas  ordtnc  fubiicio.  Pri-  mitti  poifc,^/r ap.ceterum,  de/ttram.ca/um.  & 
mo,quod actoriuramentoprohibcacur,fe  confi.dejid.  quodtamcncx  ientcntiaSocini 
no  calumniandi  animo  ailioncm  infticucrc  d.c .  ceterum ,  numer.S.  mitigandum  cft  cx  re- 
fcd  quod  putct,  fc  bona  inftantia vti ;  rcs  au-  rum  circumftantiis ,  puta,ii homines  procli- 
tcmdeclaret,  quod  cxiftimans  fc  bonain-  ucsimcadpcicrandum:cunccnim  nocom- 
ftantiavti,adrcluctandum,pcruenerit,'i'//.   mittcndum,  neillaresinpericuluialucisa?- 
^.^////.Secundo,quodcomplcccacur,lero-  tcrnarconucrtatur,vtraccrc  videmusctiam 
toiudicionulUm  aliaprobationcmexactu-  Iuftinianu  in  mulicrc  iccundas  ntiptiaseo^ 
rum,ni/i quam nccciiariam duxctit,vtauth.  trahentc, auth.facramentum,tnfr.quand.mu/. 
intUomra.Ticnto ,  &/./.  hoctit.  vbi  id  traditur  tuteUoJfic.fnng.pofi[r{oc\\xxvmcr\t^  prarftare 
ineo,  qwexiiibitionclucrarum  aut  inftru-  tonmcscogu^>Sl^iudicioicoiFcrunt,fi-  6 
mcntorumpetat,nccn6ilhs,quiieruorum  ucagancfiucdcfendar.fiucujOjrfiucalicno 
qua:ii:oncni  expoitiit, hcm t.quipojfu/aucrit,   nominc :  fiio  vt  principalcs  pcrfonje  & luc- 
ffad  ltg.lul.de  aduli.Tc:iio,(\aod nrincipales   celTorcs,aMth.prwcipa/est alieno nomine , Yt 
pcrfonx* ,  vcl  ilhc,  ad  quas  ncgotiii  m  mcdio  tutorcs,curatorcs,& adminiftratorcs ,  /.2.§* 
migraucric,vrhercdcs,&:alii  iucccllores,co-  g>obfiruari,hottit.  Idequoqjinprocuratorc, 
ramiudicibiurct,ienihilludicibus,autaliis  c^eaderatio  d.%.quodobferuart ,  in  eiuspcr- 
pcrfoius ,  quib us iuradari prohibcnt ,  vtl.i.   ibnamilitct,  vt notat Bald.inauth.prinapa/esi 
ff.adl.Iul.rcpctund.dcd\iXc,z\ityxom\(x([Cy3i\ii  numer.i.Panormitanttsincap.inpcrtraclandis» 
poftea  dauiros,  nec  pcr  le ,  ncc  pcr  alios.  numeroj.  Scddubitaripollct,anidfuniciatj 
Quarto,dc dccima Jitis przi\andi,vtnouf//.  an vcro  licigatcs dclidcrarc qucant,  vt prin- 
1/2.  %.adexc!udcndas ,  quod amplius non rre-  cipalcspcrlonxid corporalitcrprajftet.  +  £t  7 
3  quentatur.  \ Quinto , q» promittat, ic nulla  quidcm iuris canonici  dccifio manifcfta vi- 
uipcruacuam  uilationcm  pctituru ,  vt  appa-  detur, cap. .finai.de turam.calum.in  6.  tale  iuiiu- 
recexformaiunfiurandi /.£./.  ord.Cam.  c.6j.  randum  etiam  procuratorcm  fubire  poifi*, 
propciita.Poifetinargumcnturciadduci/.  modoipccialcmandatumhabcac.  Obftant 
rcmnon nouam, f.patront, tnfr.de iudtc.  Scxto,  vcro lcges noftra:,  vt/.j. %.finautem obfucritt 
vt  ccnftat  ex  cadcm  fornu  orditiat.  d.c.tfj.  itcm  §.tw*#/M0,huiclcgi:itcm z\it\\cx\.prin* 
quod  cum  ficramcti  religionc  adieuerent,  cipates,  %.fidfipartts ,  in  quibusdefcnforibus 
quodquotiensaIudiccintcrrogabutur,vc-  idnonpcrmittitur,  ncqucprartcxcuabfcn- 
ritatc  non  cclabut,  dc  qua  clauiula  ctiam in  ciarquis  cxcuiatur ,  ncque iexus  aut  dignita- 
^///.nulkfitmetio.  Potcfttamcnclicicx  tis,quamuis  addomum  cxhis  cauftismitti 
l.xhcunqut,ff.detnterr.mturefac. Uertum.ff.  io\c*t%d.l.2.%.fin*utcm  ve/dignitas,  tyauthr 
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priacipales&mu/i&.^Smciriterptctufilzvi-  Ccd  cohfuetudinc  introdu&as  cflb :  Itcm, 

deaturelfedcclarario,vtBarto./W./..?.  %fin  quod  fupra  ctiam  ofteridamus ,  kiramcn- 

*«/,«./.  C.de  iureiur.propt.cal.dan.  n.  i.  Maria.  tum  calumnia:  illam  daufalam ,  vt  de  vcri- 

Soc.in  c.inpertra£indts%de  iuram.caLn.j7.Gail.  tate  ,  aut  credulitate  rdpondcrctur ,  non 

d.objer.Sj.inprtn.gloffin d.c.fin.Panormitan.in  complecTi.  Dcindc ,  quod  Iicct  controucr- 

atp.inharentes, nu.is.de iuram.calam.  Egota-  fum  iit ,  anquis  cogi  ad  inftantiam  partis 

men-j-exiftimo^iure  ciuili  primani  opinio-  poilit ,  vt  ad  arciculos,  vclpolitioncs  iplius 

ncmveriorcm  eire ,quod  alia  litratio pra:-  relpondeat,<ir£//i»  Ltertum  ff.de  confejf.%.j. 

lentis  litigatoris  &  rcipondentis ,  ex  ciiius  cumijequen.timcn idirt  mukisjcaullis non  i j 

conftantia  &  trepidatione ,  varictatc  s  &c.  admittatur ,  vcluti  li  articulus  mcertuS  iir, 

multa,  qua:  ad  iJl uftrationcm  vcritatis  perti-  cap.figntficantibus,  & c.  dttefit,  exra  dcLbtU.ob- 

ncnt,colligialudicepolfunt,/.^(f mtnore, %.  lat.cap.jignificantibus^extr.deappeli. l.prtturj. 

fiurimumff.de  quafl.  accedtt Lj.%  idcmdtuus,  ff.detntur.%.  quod '  autem:  itcm  quod  obfcu- 

ff.de  tefitbus.ttem l.quoniam ,C.eodemttt.  Sa-  fUS i\tiLquotntela^7j. §* qu* in  teJlamento,jf. 

rie  fi  domini  perlbna  iuftior  lit ,  hoc  cafu  dtreiu^turis,  ambiguus ,argtt>r.en:. l.j.  ^re-* 

jioiredominum  compclliadpraHentiam  fui  •tusdabtis,  intcr  quarquid  dilcinnmismtcr- 

Facicndam,&iurarhehtumhocmodopra;-  Iuceat,  intelligerc  polfumus  ex  lihs  s  qu.c 

ftandum ,  admittit  criam  Socinus ,  in  d.cap.  Icxipta  rcliquit  Alciat.  l.nepos  Proculo ,  Jf.  de 

inpcrtr&clandtiynum.jj.  i_yf.iton.del Reintra-  va  borum fignificat :^fuLGc'LUb.i i .cap.t 2 .  ca- 

Bxt.deiuram.catHm.c.i6.num.jy.argum.l.ftnal.  r>tioiu%,LqutiurjJfe>  S.fin.cumfiqutnt.ffJciu- 

C.Jeprocur.ejrLfiafiorff.codemtituL  Effe&us  reurand.  1  m  p  r  c  i  nc  n  s , l.fiquit libtrtatem > §, 

10  autcm  iuramentif  rccuCtticft,  vtrfiorci-  fin tl.Jf.de pee.t.f/eredtt.ijitnrem^.arcafaemi 
databa&ione,  rcusautemproconfeiloha*  ff.de  reivendtc. contrariacontincns,/..?.  §.jcd 
bc&tut  J.2.%.qltodfiac7oricjr%.hoct;tuL},\n  his  jiaUus,ff.quandoapptllandumftt,  facti  alicrii, 
capitulis, qua: narratione comprchefafunr,  /•  C\firccilus,ff.rernm amotarum, Lfind.ff.pr» 
%finautem.Scd animaduertendu  eft,id  non  y3u>,negatiuus ,  a"gum .  capcum cctUfia Jutrina> 
ipfo  iure  proccdcrc ,  ied  dcmum  opuscife  &  pronuntiati  gencralis  Do&orum,  quod 

11  f  dcclaratorialentitia,ita  Andr.Gaiho^/?r.  ealbluminpoiitioncm veniarit,quxirtpro- 
S6.num.t.argwn.d.%.  qttodfi  aclor ,  vbigloifa>  bationem  deducuntur.  Inquogenerenon 
Bart.  Caftrcnf &alncommemorant,itain  cftncgatiuaaifcrtio,  Lacior,  C.dtprobatton, 
Camcra obferuatum.vbi  etia oftcrtdit,hanc  %cnzrA\%d.c.fignificantibtta,dioblat.UbcLittm 
pcenam  in  hcredcm  non  trznlirc, argum.Le-  LttaJfJetff.de tur.jij. cn  mcn  aliCuiiis  complc- 
ttts  qui  deLitoretn , ff.de iure  fifii,  niii  talisicrt-  CtcnSiCditdum,  *. cxtr.de eUc7.mu\uplcx,arg. 
tenrialatae,ffet,/~c///«r  t.jf.  dtpriuat.  deUcf.  d.l.itafidei,  Cr  ifiUtts^t^.vtrficplu/es.ffadUg. 

n  Porro  f  & aliud iuramcntum  cft > quod  ma-  CorncUamydefiy  fiQ\polT\b\]\sytrgunt.Lvbipu+ 

Utix  vocarur,  dc  quo  mentiofitfd/»//»^/.^  gnantta,iS8.%.iJf.derc.g.iur  fupcrfhiUSyWJf***. 

iuram.cdum.in  6.  quod  diftcrt  a  iurarricnto  c ip.cum tude tejitbtts^cip.venteni^deiureturan. 

calumma?  ,vtpamcularc,  vide  Andr.Gaih  Dcniqucilli,quifurttiuris:  itcmcalibus,in 

Ub.1xap.S7.  Quibus pfo intclledu noftri  ti-  c]uibus  non  cogitur  iudicium pati i  Lfcd ctfi 

13  tuli  fummatim-f-explicatis,  opera:prerium  reJittuaturtaS.%.exquibks,ff.deiudic.  itcmfi 
mc  faclurii  elTeiudicaui,  li  cum  ordinatio-  contineatpolitioncmdciurcipfius  rci,quo 
nisCamcra  Spireiii/f^.i.///.//.^..*f/^.3um  titulo  lcilicetpoflideatj  l.tnjpcctalt,-7j.ff.di 
anDfm/  blC  Rciponiioncs  U treffcnb  /  cauea-  rei  vcndici.cogi,  C.  depettt.  hereditat.  itcm  ft 
tur,adomncsarticulos,vclpoiitiones,quaJ  mentioncm  laciat  dc  re  »  qua:  alias  iurcm- 
iuns nonlint, pci  \  litatamdaufulaih ,quod  randodccifa ci\J.quiturajfc\26.  §ifipatcr.ff. 
crcdat,aut  nc)  crcd.tt,(aluoiureimpcrtineii-  deiurt.uran.  itcm  h  tclponiic  damnumcui- 
tium,  rcfpodendum  elfc i ita, vt fi multiplcx  ftiohis adfcrrc poifct.  Bart. ml.atqttt**lttrdi 
fit,difti ndionc  vti  debeat,  an  pcr  hac  diitiri-  cum mcabfcnte ff.de ntgnt.gefi.  ircm  ii  tra- 
clioncm  omncsiILc  cxccptioncsj  quxiurc  crctur  dc  propolito  inmcnre  rctcnto, Lpo-> 
noftro  diucrfis  m  locis  tradita:  ab  ciulciem  tuit iC.de lurcdeUbtr.  Pnrtcrea  /i  politiones 
interprccibus inl.fi.  %.quodobfiruariyhoctit.  pcr  modum  ihterrogationis  concipiantur. 
rcguhnrcrproponifolcnt,fublatqvideatur.  JafinLiudtcci,C.de tudic.  rjribtdemPauLOfir. 

Hanc  emm  dcriuitioncm  cum  iurerio-  ^^/f/.Inhisenim&Iimilibusconftituo,  nc 

ftropu^narc,  indc coIligerelicct,quodin-  Iudicem  quidcm  cx  olficio  fuo ,  id  faccre 

14  fradoccamus,f  poiitionesnoniurenoftro,  pofte. 

Qua 
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Qui dc Caufla hon vidctur cfle aliena illa  pofitionibtts rcjpondeve cogaturi  Verba hoc pr.e 

uiucltigatio, vtdixi , an omncs f  huiuGnodi  fc fcrrc vidcntur :  dcindc aifcric fllud  Andr. 

cxccpu  ->ncs pcr cundem  §.  fublatai vidcah-  Gail.  Ego  "|" tame ftatuo,hoc ipiiim  elfc ahc-  12, 

turrEifccolliguntargumaafcqucntia.  Pri-  nu  amcnte&rationcciusdiipoliiionis.  Et- 

mo,qucd idcm  §.  conccptus iit pcr dichonc  cnim rcpugnat  %.i.co.ord.tib.j.tit.ts.c figntfi- 

17  t  omncsMco  vt  nullus  cxcludi  vidcatur,r,if .  cantibui,tjrc.dttccfi,ext .dt  libd.obLu.  du  lbide 
fi Romanorum ,  dift.19.L1.  §  generaliter, ff.de le-  coprchcnditur,poflc  quc  cxciperc  cotra  ar- 

18  gat.prafi.lfin.de dot.pro/nijf.Sccnndo,^ quod  riculos,  &:  dcfignarcquid in  fingalis  dclidc- 
cxceptio  confirmct  rcg\\].i.l.qttafitttm,  §.de-  rctur.  j*  Etcnim  fi  cauila  nulla,  cx  qua aga-  rj 
ni jtte.jf.de i/ifirucl.ty bjir.Ug.c. 2.  decontug.le-  tur,exprcflafit,(cdpofitiogencraliccrc6cc- 
prof.c.aitrnm,r2.qitxfi.2. NoncH.de  nonalien.vel  prafit,aduerfariufibiobnoxiu  cfieadreiti- 
permtit .reb.ecct.%.vt autem lex.7yjcol.Euerh.in  tuendu millc florenos, quis ncgarcpoterit, 

ip  hco  abexccptionc  adregMm.  Tcrtio,  \  quod  hic  actorc  vrgcri  poilc ,  vt  caulsa  obligatio- 
Andr.Gail.  obfir.lib.i.  c.$2. id confirmarc vi-  nis cxprimseCjC.jtn.ext.deobiat.lib.&ibtd.Pan. 
dc.\mr\\\svcroiy.idfy(vtfit!icctadca,qtufitnt  n.i.Fel.n.2.Maria.Soc.nit.j.l.q:uaaciioncjfdee* 
ftcita!icni,c[u\s  rcljiondcrcdebeat)  m  Came-  dend.tjribid.gi.Bart.n.12.  Cafi.n.2.  Altx.n.26. 
rarcccptttm,  vt  *>nbagcscuitcnt;tr,  tjr  Ltibiufi-    tjrfiq.Jnd.Gait.ttb.j.obfi+S.n.f.  tjr fi.n.r.  Afa- 
nlsinpo/i.unr ,vbtcttamrcgu!ariicr  a/ixrefpon-  rant.p.6.ttt.decitat.nu.6p.  Pari rarionc,fi  rc$, 
fioncs  dcinrccomttmjitfficictitcs  obeat:demc.i:tf  qua:pctarur,itadefcripta  f  nonfit,  vtintel-  24 
fim  nonadmitttntitr.ptuapofitionem  e(fe  multi-  ligi  poflit,quidiniudiciumvenerir,quidve- 
piiccmtgaicra!tn,negAtiu.tm,obficuram,dubiam,  tarcpotcrit,  quominusrcusmelioredecla- 
impo(fbtu\captiofim,crim:;i.%km.\dcmc^  poft  rationcm  poftulc^d.cfigntficantibu*,  tjribid. 
cundcm  Gaii  tcftatur  Chriftoph.  Schuam.  gLatjue  DD.  maxime  autem  Marian.Socih. 
infi:t>pro:e(f.CamerAi./ib.t.c.+j.nu.2j.  n:im.2o.l.(iinrenjf.dercivendk.lfrma)ff.dt 
Cctcrumcum  obfcruationcmlcgu  tan-  ccnfib.lfi 'qtus tntra,deboa.damn.xt.l.t. §.jiquti 
ta in dolc  & mdicio lataru ,  & vfu  multorum  argentu>/tjf]Jepofin,B.:rtol.d.l.i. jf.de edcnd.ntt. 
10  annorumconfirmataru  f  Impcrator  novi-  jo.ljjbnmtm.12.  tyjcqtten.  ^/ex.nnm.t.  tjr2. 
dcatur vno vcrbo voluillc fubuerterc,maxi-  Idcm criam  iici potclt de  qualitatc  n cccfla- 
mc  cum nonfolutradcturdeformaiudicii,  ria,qua:etiamcxprimjdafitfjf>./.v?,<i^<7/r- 
q ix  pro  tribunali Spirenii  leruandafit,  vbi  jat.t.tus  ciittle  jf.de iitfi.rjriur.vr lcilicct coprc- 
multitudo  cauflaru  tam  diftri&a  rationcm  hcndi  libcllo  debca:,^/ notat Bai.Led/tajtipr. 
aliquo  modo  fuadercpotuit/cd  ctia,qua;  in  deedend.j.6.  Mtrtan.Soc.d.c.fignific.mrtb. eX- 
aliis  totius  Gcrmanixcuriis  fequenda  cft,  vt  tradci.-bcfi.obtat.Nam  &  hic  ccnior  defigna- 
apparct  cx  f.rc.  inctp.  JDj;ircil  dttcfj  hicbty    gn.uiopcti  potcrit:  ncqucadrcm  pcrtinct, 
nouiflimxconmt.Spirciis,  qua:  promulga-  qu 0  J  libcllusetiamobfcurusproccdcrc  Ib- 
taeft AV\r\.i6 00. fol.S.  opcrapreriu  tnefactu-  leat,/1 'fin.inf.de annat.cxcep.  Etcnimfhoc ad-  xj 
ru  cirecxiflimaui,  fidevcrofcnfu     intcr-  mittcnjunoneft,fiparsopponat,&dccla* 
prctationc  huius  §.paulo  accurariusinqui-  rationcvrgcat.  Intcrcftem,ipfiusambiguis 
rcrcm.Etquide quid llylus,qui  ad  intcrpre-  vcrbis  no  cludi , aut  circuucmri,  l.itafideijf. 
tationcm  cuiulqi  diipolitionis  lempc"  pluri-  dtiur.fifc.  tjr  d.l.qua  acttone,  ff.de eden. x\c  fum- 
muvalcrc folet  J.cttm de interprct&ticne ,jf.de  tibus  cVlaboribus^intcrca  tcmporis  cxhau- 
legib.lftde mti3}eod.tit.  induxcrir,  optimc  ilfi  riatur.Idcm  lgitur probandum  cflcf  ftatuo,  16 
iudicaturi  funt ,  qiti  xtatis  Cwx  non  cxiguam  fi  caulra  mepta  hbello  comprchcnfa  citct. 
parteminaflidcdo,autaduocatimunusob-  Quamuiscr.imludexrcu  abfolucrc iblcat, 
cundo  Spira:  cxcgcrinr.  Nos  autem  i!la  pcr-  Lqui babebat,jf.deinfi.act.  t.BebittsAJariitus,jf. 
fcqucmur,  qua: verbcru  gcnuinaintcrpre-  depact.dotaLLi.jf.jimenfor falf.mod.renunt.L 
tatio,cum  rationcconiu nv.hr  cxpofcit.         qtucdam jf.de eden  t.depoju ijf.de pccul.ccxami* 
Et  quidc cum  f*\ott.!.2.koc //>.§. qttod obfir-  nata,extr.deiudic.  c.cum dthcli, extr.de emt.it- 
uari,m vcrbsxifiimat,  qoinque,  Bart.aut icx,  mcn intcrcire conftituo,  ipfius  rci , vt oppo- 
rcliquiplurcscafuitxcutianr /  louibusqUis  fitaexceptioncincptitudinisabfolutioncm 
reipondercncn  cc^i'ur,nos  omncf.autlal-  pctat:  vcl  h  dciureiiio  cuiidat,  vtcauisaalia, 
tepraecipuos  comcctandoinitiu  facicmusa  camqiconcludcntc  alligaridcfideret.Idcm 
11  propofiticnibusfincci tis,quo  rcfcro  ctiam  crit,"{"fi  dc  millc  aurcis  in  articulo  mctio  fiat,  1? 
pofitioncs obfcurasjambiguas.gcncralcs:^:  linc dcfignationc, qualcs aurci fint ,  ducati, 
K^o^exdefinittoncnefirt%.<ju'uhnittfimdi  Voronati,florcni,4c  qua rc tnt.jifiruus,f6> 
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§.fin.  cum  Lfiq.ff.de  legat.  t.  aut  fi  articulus    ntt.fiupraquiUgitimam  perfionxmfiandi  in  iu- 
Srychimemincrit,nequeappareat,de  quo    dic.hab.l.fidcfcn(or.  §./i depccunta.Jf.de ti.t.r- 
Stycho  a&oCcnCcvizJ.inter Jiiputtt tontm.  Sj.    rog.tniurfac.Giojfaind.  §.  quodobjeruartj  2. 
§.  7.JJ.  de  verb.  *%.aut  C\  triticum  petat  finc    C.deiureiur.propt.calumnJand.Bartol.  tbid.  n. 
ddignarionc  menfura:,/.  triticum.ff.de  verb.  2S.Cyn.n.23.Bald.n.i4.Franc.Arct.n.6.Fnlg.n. 
obttg.  vcldomum  autfundum ,  flneconuc-   p.vcrfincagloffajbil.^.Caftr.n.  16.  S.iljcn.  /f. 
nicnti  demonftratione,/.  ita (itputatus,nsff.    ^flberic.n.13.  vcrfiejrprimofipofitiofjt  tmper- 
dc  verb.  oblig.  l.fiplurtbusff.eod.tit.l.fidomus.  tinens.Phii.Corn.verfi.2.nonttncturquisrijpo- 
ff.de legat.t.  In  his  n.&  fimilib.quando  cx  fa-    dere.  Sich.n.is.  Marantaptrt.o-.ttt.de  interrog. 
(Jto  libellum concinnantis  cius  inccrtitudo    n.is.SpcculatMb.2.part.  2.  ttt.  depet.  §. /.  n.  4 
aut  obicuritas  nafcitur,  non  poifc  qucm  co-    *rg.t.adprobat:onem,infrane  vxorpro  mar/t.  I. 
gi  ad  rcfpondendum  ftatuunt  Barcol.  d.  1. 2.    1.  infraft mancip.it tftter.alten.cap.dtUclt.  extra 
§.  auod  obfiruari.  n.  24.  atlegans  l.  dc  xtatc.  §.    dcexccpt  Iofiph.Maficard.  concluj.1177.  n.  4.  <y> 
nwit.ff.de/nterrog.iniur.fac.itemt.certtnnM  fiq-  Vbi«./.i!lud  transrcrtctiaadpoiitioncs 
prtncip.ff.de confefi.Batd.num.  tj.  ^yfibcric.n.  lupciAua^arg.t.i.^.fin.ffldctifi.t.uoncogoi- 
i).  vcrfiitemrepetttur pofitio ^Franc.^sfreti*.    duift.§.fin  Jf.dcprocur.l.  Thais.  §  jororc.fi de 
num. s. F/tlgofi.num.  S.  Cafirenfi num.  is.  verj.'  fidacommfi. tibert.  f  Scd iidcm  Dodores iu  i ' 
^  (jrpr<dic7a,quando  incertitudo.  Ego  j"tamen    loas  ilipra allcgatis  id ita modcrantur,vt in- 
cxiftimo,c6fultiuMllumfa&urumcifc,fi,  vt  tcIIigidcbeardchis,quc^lancadnegotiuin 
antcaadmonui,pctat  congrucntem  intcr-    propoiitum  nonfaciant.Ni/i  prcfumtionis 
prctationcm  articuli  gencralitcr  vel  obfcu-    adminiculii  pbcat,  l.fiuepojfidetis,].  dcprobat. 
rcconccpri,autaliquidinccrti  vcl  ambigui    autcu alioconiunCta  fuftragarctur,vcluri  ft 
contincntis,  capfignificanttb.ejrcap.fin.  extra    quis  libcllo  comple£tatur,Tirium  cile  nota- 
de obLtt.  tibe/l.d.l.  certum.ff.de confejU.fi defen-    rium,quauis hxc allcgatio ad re  no  vidcatur 
fir.§.tlludquaritur  ff.de  tnterrog.  aiiion.  t.fim    faccrc,  tamc  cx  quo  poftca  fubnccht ,  hunc 
rem  6.§.  quamuis.ff.de  rei  vindic.  itemarg.Lre-    Titium  inftrumcntu  apud  aftaexhibitu  co- 
JponJum,fitpr*.de  tranjaft.  i.precibtts.  tnfra  de  pofuiirc,h^cipiapo/itiopcrtincnsrcddicur. 
impub.tjraUufubftitHt.cap.demuUcre^cxtrade    f  Hinc  circuipech  iudices  poiicioncs  non  jt 
JponJai.cap.Jraternitatu,extradeJrigidu  ejrma-    facilc  reiiccre  iblcnt,  modo aliquarationc 
lefi cap.  nonfiat'u34-  q-  2.  infin.capt  cum clamor. '  cauilam inftruerc  poflinr,  idqj  tutius  cifc  i u- 
extradetefiib.cap.  in  prafintta.extradeprobat.    dicatur,^  cap.cumjpcciaU.§.porro.deappcll. 
Vtrc&cmcoiudiciopronuntiant  Spccular.    l.dcatatc.  §.  excaujfa,l.  quifiruum.§.iniure. 
Ub.  2.part  2.  tit.de pofition.  §.  7.  n.  11.  Cdpoll.  ffde interrog.inittr.fitc.  Specutat.  d.  §.  7. n.  S. 
intrati.  cautclar.  cap.  106. n.  1.  lofiph.  Maficard.    *rg-  cap.  nonafitmemus.  13.  q  3.  Lorntus,Ful<(pfi 
concUif.1177  n.2i.Vbiin  hancicntcntiam  ac-  tocuJupraattegat.V hdc  Ci  dciudiciopoifeJib* 
cerlit  VbcftUm  dc  Bobio,  Iacob.  dc  Arena,    rio.1g.1tur,  illa,  quae  ad  pctitorium  pcrtiiut, 
&Odorred.Bcncucnt.  Ethicvidecurelfe    imniiicerinondcbenr,/ momentanea , fupra 
VcrusinccIIcChis/  §././//.//.dumncgatgc-  qu/ 'tcgtttm. perfion. (land.tn iud  hab.  ejr§-  62. 
ncralesillas cxccptioncs cctra arriculos cifc    tnctp.  ^iiflniC^ttDmglnouiKi/n^  confiitutio- 
admirtcndas,  icd  opus  eifc  ipeciali  dcligna-    nis Spircnfis,fot.  24.  Si  tamen  titulus  ad  mu- 
tione.Edanccrcdo  AndrcamGailintcrro-   nicndam  poiTcflionis  cauflam  quidquam 
gatu;quiddehuiufmodi  &fimilib.  quzftio-  largiripoflir,aliudprobandumcrir,^.£ff/, 
nib.fcntirct,alitcr rcfoonfurum  non  fuiilc,    extradeprobat.  +  Hincinolcuiflc  illam  con-  51 
&quodcommcmorat  cx  ordinationcCa-    fuctudiacm  videmus ,  quod  iudiccs  in  du- 
meraeSpirenlis,n6ruufcadmjifamillamrc-    bioparcibusiniungcrcioienc,  vtfaluo  iurc 
Iponh'oncm,poikioncm  cllc  gencralc,ob-    impertinentium  re/pondcant:cuiusclaufu- 
kuram,dubiam,inrclligcndam  clfc  dc  co,    lihiccifcciuscft,  vtarticulus  impcninens 
quipcrfunctoneiine  Jciignationc,  articu-    prononadmiilbhabcarur:  item  vtrcfpon- 
li ,  aut  commcmoratione  cauifa;  huiufmo-    iio  ad  articulum  racla  non  prariudicct , fcd 
di  cxceptioncs  proponir.  pro  non  datahabcatur,  Bartol.  inl fiduo.  §. 

Sccundo  flquidcm  iuris  noftri  conftitu-  itcm  Iutianff.de iureiur.  n.  AUx.  tbid.  n.  11. 19. 
tioncm incuearrtur,  ncmo compclli  potcft>  tuni fiq. Lijon. n.31  Bartol  tnl  tiixquo^.  %.fi 
•fvtadarticulum  imperrincnrc  rclpondcar,  detejiamtnton.  s.  ^fnget.indt  fiquisUbcrta- 
i.fiduo,/3.§Jdem Iui ff.de mreiur.lfiquisiiber-  tem.  §.quoticns. n. 3. Batd.  tni. momentunt^n. 
tatcm,§.quotiens.ff.depetit.hercd.l.momcnta-    S.fiupraqui Ugitim. perfin.fiand.  miud.  hab. 

'  UHarant. 


^Tit.dciureiur.prop.cal.dando.  49* 

LMjr.tnt.p4yt.  6.  tit.  dcpofttion.  n.  23.  hfeph.  ordini \\x^\cx^n^Cr^mm4t.dtcifi6.n.4i.4n» 

{JMafcard.  d.  concluf.  1177.  n.12.  ^Andr.  CaU.  ton.  Gomts.inttt.de  deltcl.c4p.i.nu.  42.Profp. 

lib.  1.  obfruat.  Si.  n.  12.  Porro  cx  eodcm  §.  c-  Farin.  infuo  traci.  criminal.  tib.  1.  q.  21.  tit.  dc 

33  doccmur ,  f  hanc  obferuacionem  necefla-  deticl.  tjrparn.  n.  60. 

riam  non  eflc, quod  auftoritas  conftitutio-       Non  abfurdum  igirur  exiftimarem,  li  ec- 

nisidomnib.litigatonbus  pra:ftirifle  videa-  iamhaxexccpriokltcmproaliis  tribunali- 

tur,vtlitcs  tanto  maturius  cxpcdiripoflent.  bus,&  apudcosiudiccs,quipIus  otii  &liberi 

34  Aliascnimfrclpondo  ad  articulum  ctiam  teporisnabcnr^admitccrccur.j-IIluddubira-  38 
impcrtincntem  ra<fta  noccrct ,  vt  tradunt  tioncm  non  rccipit,  procuratorcs  &c  aduo- 
Innocent.tnc4p.prout,inprinop.  extra  dcdolo  catosimpcrtinentiamalitiofcfuisfcripturis 
tjrcontumac.  Spccul.  intitul.  depoft.  §.  6.  verf  infercntes,  arbitrio  iudicis  ple&i  poflc ,  atqj 
hocautcmfitas.n.6.  B^Ul.inLfiJine.Jf.dcinter-  debere,«/.§. 6 2. tncip.(g&ifini(fyttl>cnig.d.ci>-  J4 
rogat.  4tJ.  argumtnt.eitu  itxtus ,  Lsiltx.  d.  L  fi  ftit.  Spirenfts.fol.  24.  Eft  deinde  j"  &  aua de- 
duo. %.item  Iutianus.  n.  22.  LMafcard.  d. con-  claraiio.quxmeo iudicio nonincommode 
ci»fii7?:infn.  Etfi  quisobiiciat,quomo-  hucrcferripoflit,  veluti  fi  quiseacoplc&a- 
dopofirioimpcrrincspoflitinca  caufla  ali-  tur  articulis  (uis ,  qua?  magisad  fuggillatio- 
quid  pranudicii  infcrrc ,  cum  probationcs  ncm  aducr(arii,quam  ad  initruendam  caui- 
debeantcfleconcludcntcs,/.  nequs  natalcst  lampcrt-incant,putafiis,quipccuniammu- 
infra  deproht.  I.  matrem.  1. 4dprob4tionem,tn-    tuam  rcpctat,  articulando  non  folum  com- 
fr^deprob^t.  is  mcminiflc  dcbct ,  faltcm  iti    plcCtatur,fe pccuniam mutuamid poltulan- 
alia  caufla  huiufmodi  rclponfum  nocere    ti.quam  ccrto  temporis  (pario  rcfbtucrcr, 
poifc.  Namfidcpoilcflioneactum  cflct,&    dediflc,  (cdctiam  adiiciac,  id  eo  tempore  . 
articulusimpcrtincnsde  dominio  relpon-    fa&umcllc,  cum  aducrfarius  mcndicusei- 
fioncm  accepillct ,  linc  protcftationc  im-    (ct,  &:  cum  paupcribus  vicatim  ftipcmcolli- 
pcrtinenrium,  talis  relponlio  noccret.         gcrc  cogcretur ,  vcl  (imilia  inculcct.  Inci- 

35     Cum  itaquc  conftct,  etiam  f  politioni-    uilc  cnim  ftatuo,  quem  ad  huiufmodi  arti- 
bus impertincntibus rclpondcndum  cflc,    culumrc(pondcrccompclli,maxime nihil 
qua:ftionis  eft,  4n  illud indiftintle procsd^t?    adrem  iaaentcm, 4rgument.  Lfiinrem,  6.Jf. 
Quid cnim (i cuidcnciaipla,  quod  notoriu    dtrei  vtndic.  vbi  Iurilconfultus  vcrccundiac 
vocant,coarguat  pofitioncm  plane  impcf-    fcruicns  ait,  inhumanum  clfcdefideriumi- 
tincntem  c(lc?E  tanimaduerto  Mafcarduni    pfius ,  qui  cogac  aliqucm  diccrc ,  an  vefti- 
d.  concluf.1177.  n.p.  fecutum  loann.ab  Imol.    menta  crita  fint,  an  noua.  Sanc  &  hic  eah- 
,  /.  dtes  4.  §.pr*tor  4it.n.  11.  itcm  Franc.  Curf.    dcm  conftitutionem  Spireniem  etiam  ius 
'  in  tract.  depofit.n.27.  -f  ftatucrc,  quod  (i  lcge    auxilii  (iii  cxpcdire videmus :  dum  articulo, 
.municipali  caucatur,vt  ad  omncs  articulos,    75-incip.  Q33iir&<n  ficfi  aucfc  Jufragf  n/huiu£ 
criam  impcrrinentcs  refpddcatur ,  non  cifc    modi  f  maledicis  improbitati  debicam  pce- 
intclligendam  dc  his  articulis,quieuidcnter   nam  infligcndam  cfle  confticuiti  4  • 

impertincntcs fint. Idcm  probant  glofla/»       Tcrtia  caufla, cx  qua  glolfa  d.  LjfnaL §. 
C4p.  cum  conttngat.fitper  verb.nihtUmtnus , ex-    quod obferuari,  articulis  minime  refponden- 
tr4 de  ojfic.  dcUg.  Bald.  ibid.  n.  6.  Imo quod    dum eflc  f  concendit,  cft  rcpugnantia,  fi in  4* 
magis  cft,  Alcx.  inaddit.  adB^rtol.  n.  23.  in    conccptionc  arriculorum  quis  fecum  con- 
vtrb.impertincrts,d.L/iduo.  §.  idem  Iult4nusy    flidctur,  quod&  ipfumprobat  Bartol.  /.  /. 
Ufon  ibidcm  ntt.  33.  adduntidem  obtinere,    infr^defurt.  item  1.  2.  §Jcdfi 4tius.ff.  qu^nd. 
etiamfiftatutoiubeanturfingulispofitioni-    ^ppdUnd.ft  quo  rckTndcbcr  capic.  cum  in 
bus  re(pondcre,(aluo  iurc  impertincncium.   pofttiontbtts, de  iureiurmd.  tn  6.  ^Jflbertc.  ibi- 
Idqi dcfendi porcft 4rg. c^pit.  ad noftram, 2).    demnum.  ft.  v~erf.circ4  quodattendendum. Sa- 
37  extradciureiur^nd.vbiiSyCmiiunz^-fCcmo-    lyc.num.  16.  Phttipp.Corncitsverfinontenchtr 
mnibushtibusordincm  iudiciarium  fcrua-    rcfpondere quts pofitiomcontr^ritetus^uodipfi 
turum,  non  cogitur  illud in  notoriis  faccre:   pofiuit,  B4U.  n.  ij.  Fr^ncifi.  ^yfretin.  n.  7.  Ful- 
quo  pcninczcap.peritenit,  cxtr4  detefiib*  c^p.   gefinnm.  g.  vcrfitn  e^glojja  tbi  interrog4tioniy 
con fuluit.  extra de appelkt.  cap.  bon*.  2 .  de elccl.    Cynus.  num.23.  verfi rcpugmntibtts ,  C^ftrenf 
C4p.  m4ntfeft4.  dr  C4p.  de  m^nifeftx ,  C4p.fcelus.    numtr.  16.  Sich^rd.  num.  17.  ^ufic^rd.  d.  con- 
C4p.  quA  Loth^rius  2.  qutft.  1.  C4pit.  cum  dtU-    cluf.1177.  ntt.  16.  cuius  rci    cxemplum pro-  4  u 
tJtte,  depurg4tion.  c4nomc.  cx  quibusomni-    ponuntinillo.quicumdixiflct^lc  cifeTicii 

bus  colligitur,  in  notoriis  non  cfle  locum   hcrcdcm,raoxaIlegat,cumviuerc.  Aliud 

.....  v         :  •  ■* 
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45)i            Commentarii  P.  Gilkcniiadlib.i.Cod.  ^ 

aurem  cxemplu  cft,quandocxipfaillatio-  Qtiartacauua,cxqua quisf  rcfpondcrc  4+ 

ncpoiTctnalcialiqua  contrarictas:  vclutill  noncogatur,eft,liquxitiolitde  rado  ahc- 

quislibclJocomprchcndcrit,  Titium  tcfta-  no.  QuainrequamuisSpeculator//»  ///.  de 

mentumcondidiflc,&infcqucnti  articulo  pofittombus.  §.  /. ;;.  /.  verf.     nota.  Martin. 

fubiidat,Tiriufchercdem  inftituilfc.  Sin.  &fan.Od.&loan.  Andr.ab  Albcrico //?-'. 

vtaicBarrol.  Fulgof  Caftrcnf  primG  arti-  §.  jW0^».<r/,a!legati,.inddhnctc  ld  vi- 

culumncgaucrit,adfccundum  rcfpondcrc  dcantur  probarc.  arg.  I.  tJKirccllus.  ff  rcr. 

nontenebicur^neinaliquod  periculu  inci-  amotar.l. Jin.ff.profuo.l.ifffparshcrcJ  pet.it. 

dat.  EgO  autnonanimaducrro,q»hxc  con-  quodquisrclpondcrcnofuencatuntamcn 

iideratioillfirefpondcrc&pantcrfecundu  ^Q^xbKlcmmvtrb.exifi^.int^tpfcyi^.e- 

negarc ^hibcat,niliponan/confccutione  ric.  n.  tj.  verf  ega  ettaru  vidimiudtciu.B.iry 

captiofaeile,  vtinLeaeJi  naturj.ff.de rcg.inr.  tol.  nu.  ij.&it,  Fuigof.x.  S.  crffj  SsJd. ».  :S, 

\tA\ium\\oc^Xcm^\q\Fjep/urib.cauffspoJJe--  Frahc.  K^/ntm.n.  /, c  :j/re*J'.n.  tj.  verj.pn- 

di:pojjidcn:lo  autcmvjucepi:  vfucapiendodotni-  tnt/s trgocafcs J/tCor.tcus  vcrjlaut a/ttei >prom-  , 

nusfae/usfurn.Etgocxpiurib.cauJfisfHmdorr.t-  nit  mcatitudo%  Sicbard.n.  tj.  <J\Ltrant.  tnf:o 

nttsfaftus, contfa /. non vtex p/urib.ff./ereg.  fjtecu/.part. C.ttt. de tnterrog. n.u.Iojcpl*s Ma- 

inr.  Vndeinhis&liYnilibusreipondcrcquis  Jlhard.d.condufujj  n.2f.\ djlrmguur.r,an  4T 

honcogitur,quod  etiaaduertit  Andr. Gcil,  quisprobabilitcrq-.iid dc  talifaetoccmpcr- 

/f£./.0^rr..<V;..»./j.Vndcetiamnonputoim-  tum  habeat,  aut  tcmpore  dato  cxplorare 

probandam  cflc  conitdcracioncm  Baldi  in  poifer,  quomcdo  lc  res  habear,  tunc  cnim 

l.ampUorey%.inrefutatortis.C.detempor.»fptU.  jpfi  ccmpus  dchbcracionis  dandum  clfc, 

45  (JMtjcard.d.  concUtf.1177.  non  cogi  \  qncm  arg  l.  lu/tttrandum  ryadpecunias.  34-ff-  de  iu- 

relponderearriculo,  cui  iam  femclcxiuris  reiu. Q^odlivcro.plancfeinftrucrcJiopol- 

prarlcTiptorcfpodit.-idqjmaximcproccdcre  lir,quid  tunc  iuris  lir,apcrtc  non  cxpcdiunt. 

conltituOjfiexmalitiaaduocaticxintcrual-  Namgloifa,  Barcol.  Caftr.  Arecin.  vidcn- 

loidemaraculus  rcpctacur,vtcx  contrana  *turinnucrc,quodhoccafulurHciat  rcipon- 

refponfione,quisin]pcriculum pcriurii inci-  derc dubito.  Scd  Corneus , verf  ex  prxdi- 

o\cxcoo^\lXauiimaffe.%.^n.cuml.fiq.^\\tyi  Uispatet,Fulgof n.  to.  tyfeq.  plane  ncganr, 

iurc,quodiamlemelquxfifiJiiicft,aducfla-  hunc  ad  rclpondcndum  cogi  polfe,  quod 

riuscxuatur,*//./?*/**?  %.idem  Iulff.de  iureittr.  &:ipfum  innucrc  vidctur  Baldus  n.  tts.pejl 

ita  exaudio  Spccul.  d.tit.depcjit. %6.num.  20.  loaun.  \^£ndr.  w eap.  1.  de  cct.fji.  in  6.  A  ddic 

Obfcruandumtamcncftexrelponfbglolfq  ^ulgoCfcconlaltumitaicipondiifc^&rfuaiw 

in d.§. quodobjeruariyin verh^exijiimatjiartol.  fcntcntiama  Lollcgio  Mcdiolanenli con- 

ir^///.//.^.ida!;cjuandocxcaullaficri})oiI"c,ii  firnutamruiifc.  Idem  quoqucdcu.rc L'U- 

poft  rctponlionem primam  conltcr  aducr-  tirc  vidctur  Mynf cuttur.  .f.ohjer.  j4.n.2.\\;\ 

lariuad  notitiam  rci  qtia?lircpciucnilfc,.jr  in  lur.cfciucnriain  ciiamahos  refett.  Er  i.i- 

l.qubond%fiqmsfi?nl.i!ttrusff.dcdAmtt.in-  nchancopinionemvcriilimaniiudtco.fu- 

fecl.  ejr  tJeatate.%ffn.ff.de interreg.ht^.fac.  tucns  fufltcerc ,  quod  uj; cm  pcr  verbum  fe 

quamuisC^nus?/>/^f;//^.^^.poftl>cirurhid  ncfcirc irc^undc.it  ,ctu.t  {  c.uiihocinciui-  4 6 

laciendumnegcr,cpodfatcMHloillud^q.uoa  Icvtdeaturajuuu:  4:.rui'  motiim  inquircrc, 

antca ncgaucrat^vidcarur, faccrc corttra tu-  l.potuit,  ^trttijihdem  a  d-cLrtbits  mtatury 

ramcncum C3\\mm\x,!.rcmnonnouam.§.pa-  'infradciw:  dehb^JXUrani.  u;f:to  (pecul.  p.tr(. 

trom. Cdctudicquod  ic.cognita  caullac  in iu-  6.  n;?mbr.  7. ;:.  1-} .  C<.  nuior  fit  icntpMlolit.is, 

•ititiaapatfociriiovclir  dilccdcfe.Scd  facilis,  vnius,  quam  a!:criu.sin  animi  fui  artctnonc 

mcoiudicio^re/ponlioeftjO^cognuiO  vnius  pcriuliurandumdcclaranda,/  i-ifr.  rx.--  .  w. 

•«ut alterius arnculi.non  ftattm cffici at vt co-  jf.de condit. infiit.  N  im  ciun  p tillaal ia caul- 

icicntiam  in  tota  cauifa  cdtaminatahabcat,  la,qua:  rclponlionci  Uiaicnr,cxcogJtari  pof- 

MrgdJfn.f.ad/cg.Corn.defatfNccpuxoobft*-  fit,quam vcftncinconunoao  ipfiusrci  iu*c 

rcc.mdc  conlhrurionem  Spircnlcm,cude  pad^ovcricasinucii!.^ariqucac,cadcm  [-  ab  _ 

hiscalib.cogica^cndnvidcatur^r^./.^a///»-  illo,qui  rcm  i!;norac,  Lullra  rcquiricur,^. 

t6rib.%.Jin.  In  aItisvero,vbihuiulinodi  picu  i!/ud7noue//.dcfnc7tjS  eptjc  Vr.de  cti.un  Do- 

lumccflet,non  animaducrro ,  quid  vctcc  ex  ctorcs  tradidcri.nt,  tc(lcm,qui  iurauu  fc  w- 

mcntc  ciufdem    dilhngucrc  articulos ,  6c  rjtatcm  d:durum  cile ,  ii  icmcl  refponwc- 

quidcredat,  ^'quidvero  non  crcdat,ligi!la-  rir,  lc  nclcirc, vkcriiiimolcftardum  autiu- 

amcompiVctijdcquarcpoftca'.  terrogandumnonciic,ctiaiitli  iurauciu  lc 

vcri- 
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veritatem  didurum  eflc ,  AUx.Lft  vnt,j6.ff  dum  ccnfcc numero/4.  dicl.concUtf.n77.  f\  dc 
dereiudicat. num.4. vbi  plurcsldcmfentien-  prarfumtionc iuristraCtetur,  argumen./.cum 
tcs  rcfcrt.  virum ,  C.  de fideicommijf.  vbi  id  annotani nt 

48  Vtrum  autcm  hicipfe§.incuiusf  intcr-  Bzld.mm.i.Corn.Mim.j.ScfortaiTcrziiQciic 
prctationc  vcrfamur ,  hanc  diftinctionem  poflic ,  quod  praUumtio  contraih  probatio- 
rccipiat ,  non  aufim  pronuntiare:  poflet  ta-  nc  clidi  poflit ,  cap.il/ud,  dcprajumt.  cumfimi- 
men  cx  circumftanriis  pcrfonarum  &arti-  /f^,quamuisBartolus,CaftrcnfIafon.Ftil- 
cplorumidhumanitasiuadcrc,cumratioo-  gof  nondcpofitionibusloquantur,  fcd  dc 
mncm  diipolitionem  rcftringcrc  folcat,/.  fupcrflua  probationc ,  fi  ille ,  qui  iuris  pra:- 
cumpatcrj7.%.duUtJJimU,ff.dcUgat.2.Ladige-  iumnonc  munitur ,  adhuc  onus  probandi 
re>%.qttamuis,ff.deiurepatronat.i.itadepofitio-  in  fc  vclit fufcipcrc.  Vnde  cum talii proba- 
ni,ff.dcadmtn. (jrpertc.tut.tjrcurat.Lmi/ttesa-  tio voluntaria  ht,  &  fupcrflua,  nonimpro- 
grum,ff.dcremiUt*ri,l.vtgradatimyrr.§.r.ff  babilitcr  dici  fortallc  poifet ,  rcum  ad  rc- 
de  muntr.tjr  honor./.fina/.ff  de  dccret.  ab  or-  iponiioncm  compclli ,  non  dcbcrc  con- 
dtn.fac.  cap.  quta  nonnulli,  extr.  derefiript.  cum  tra  legcm fattor abiUores, ff.de regulis turis.  Scd 
fimtUbits.  &r's  clIc>  'i  ad  illa,qu.c  raCli  funt,rclpondcat, 

\9     Quintacaufla,  cx  qua  qnis  frefpondc-  &  cauifam  iuris  indclccernat,  quodmatu- 
rc noucogitur, cft,  ii articulus iic iuns,^»-  riori dclibcrationi  rcfcruo. 
ment. Lomxmcntorum^ff.dcauro  &  argcnt  U-       Scxta  caufla  cft ,  fi  pofltio  f  iit  ncgati-  jj 
g.Uor  l.coNjljjiontbus ,jf.  de interrogattt.  tniure  ua?  Glolf.  in  dicJ.  §.  quod  obferuxri ,  in  ver- 
facien.(.tnomnt,s.  ejr/p/urtmum,j.ff  dt  turts  bo,extfitmat.  Spccu/ator  in  tituLclepofitio.^.7. 
ejrfac1ttgnorant,cap.fitpe,dcappcl/*t  gUjfndi-  numer.  17.  CMafcardm  dicl.  conclufto.  1177MU- 
l/o  §.  quodobfiruart,  /.2.  boctitui.  tjr  tbidem  mero29  Salycct.d.  %.juodobfiruart,numcr.i7. 
Bartoliep.  Ba/d.  nttmcro17.Fulgofnnmer.1t.Sat  idquc  argumcnto,  quod  ca,qua?probari  nc- 
/yc.num.16.  K^fretin.num.S.  <^Albcric.num.r6.  qucant,/.<tt7<w,  C.deprobation.cap.bona,dee- 
Cafircnfinum.i6.Corn.verficu/.quintonontene-  lccl.^om  non poflint.  Scd improbanthanc 
tur.Stchard.num.i2.  Olttrant.d.part.  6.titu/.de  dcclararioncm  Bartol.4k7.§.  numcr.29. Cyn. 
interrog.numcr.17.  IefiphttsMjfiard.d.conc/uf  nstmer.2j.Ba/d.num.iS.^Arctin.num.S.Fu/gofi 
1177.numer.4S.  quam  cxccptioncm  ,illamqj  numer.12.  C*Jlrcnf.nuiicr.t6.K_Angtl.numcr.6. 
fola noftcr  §.  apcrte  agnolcit.  Etcnim cum  Corncus  vcrfic.nontcnctur.  i^A/bertc.numer.rj. 
'  iusfempcr  certum  lic ,  adco  ,  vtlcntentia  verfi:u/.putoctiam,  idqueconrirmarctiam/. 
contraiuslatanullius iitmomenti,/./  S~rff  donsrt.2Q.%.cum qutdamff.de donat.cr.de con- 
^uaJcntentiafineappclLit. rcfcind.  /ftexjrcffirn,  fejun  6.  j  Vnde & ipfaglo.Spcculator,  Maf-  54 
jf.de appelht.  abfurduni  cft, talcm  rclponiio-  cardas id ipfum agnofccrc videntur,fcntcn- 
50  ncmdefidcrarc.  Scd  harc  dcfinitio  etiam  -\  tiamluamdeclaranda,  vticilicctludcxhoc 
fuam dcclarationcm  rccipit.Nam  ii dc con-  ex orficio  fupplcrc poflit, l.pen  ff.de interrog. 
fuctudinc  tradetur,cfle rclponfioni locum,  iniur.fitc.Si  vidcat idarquitatcm luadcrc,cx- 


Maicardus,&aliifupraanobisaJ!e».uj,Ita-  concinnarcvclit, &vtadcasrelpc-ndeatur, 

tucntcSjidcinprobandum  cflb,iiiraclecur  aducrl.iriumvr£crc.  Necmouecquodnc- 

j!  dcfinftitucisdiucria:prouinciar.  N;un&il-  gaci.sfii:him,nu!laprobat:ofic,cumilIadc- 

lanccdTariocdcndafunt,cum  probabiiitcr  rinirio  fuam  modcrarione  rccipiar,  vc  non 

ignorcntur ,  argument. cap.i. dcconjht.nun  l.  proccd.it  111  his,  qux certo loco ,  aut aliis cir- 

prstfiriptione ,  C.ficontratus.  vc/vtititatcn pu-  cumft.mcus  circumicripta;  fun: ,  vt  tradnnt 

bUcam.  Addit  Malcardus  cxauclorit.iiclo-  DD.d./.s.cior,C.deprobat.  vbicandcmremla- 

•nnis  Andrcjcadhuc  aliamdcclarationcm,  tuiscxlequimur.  Porro  cumquidabaducr- 

fi iuris poiitio cum facio coniunciaiit.vcl  cx  lario faCtum  ncgatur,  is lanc optimcidfcirc 

facb  pofitionc  iusoriatur,tumctiarcipon-  potcft:&:quamuis  non fcmpcr de facto fuo 

dcndum  clfc  :  Scd  puto  ,  cautum  rcipon-  quxratur,tameintcrrogatioadiblamipflus 

dcncem  fcparare  debcrc  iuris  dcfinitionem  Icicnriam  rcfcrtur. 

a  faclo ,  vt  ad  fa&um  tantum  relpondeat.      Scpt:maCauilaeft,iipofltiofcrimcnaut  jj 

ti  +  Pari  rationc  idcm Mafcardus rcipondcn-  turpitudincm adueriarii concincat, cumin- 

Tc 
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humanarameircvidcatur,quemcogi,vtfc  munemcirc.  Idcm quoquc probare vidc- 

ipfumprodac^iuxtadiftumdiuiChi^fofto-  tur  Paulus  Parif.tn.iddttto.adBarto/um,d.^ 

mi  m  hoinil.it.  in  tf>ift.td  Hebr.       tibt  dico,  quodobferuAri,in dtft.cr/minofim.  f  Cetcfum  5/ 

vtteprodasinpubltcum,  ntqut  vt  ttapudalios  Bzrto\usd.§.quodobferu.;rtsnuj2C\iim(cn- 

4ccu/es,fedobedirttevoto,  ProphetJtdtcenti-.Re-  tentiam  probantCafrrenf/MW.^.Fulgof». 

uthDominovUmtuam,  qux  verba  referun-  /^.Aretin  »*./<7.diftinguir,vtetiam  facit/»/. 

turcAp.quis attquxndojj.  qtuftto.j.defttnii.t.in  AIarct//tss,ti.§.quirtum^.2.intcrciYc,an quis 

annotattontbus. Qup rcfcrn potent cap.fi pec-  tacendo fe locupletarc polTct cum alicna ia- 

tautrtt,nu  2.q.t.tttml.quiiura(fe,%.final.cum/.  ftura, an non ,  vtpriori cafu intcrrogatiolo- 

fiquent.jf.de lurtiur.  SpecttUtdtb.2.part.2.  titut.  cum  habcat,  d.l.quipctitorioffdcrct  vend.  tjr 

depofetton.  §.7.  num.40.  Bxrtol.dicl.  %.quodob-  d./.qttotiens^.prator, ff.de noxal.tcJ.itemd.l  ,10 

fieruari,  1.2.  C.  deiureiuran.proptercatum.dand.  intet/tgtur ,  §.tacite,jf.deiurefifit,  nifi  quis  pcr 

num.32.  ^sTtieric.ibid.num. i+.vbidickXcin  huiulmodi  intcrrogationcm  conlcquiveN 

foro  ciuili  ita  obtinuilfe  propter  auctorita-  let, vtca, qu.r  fcmcl  uulicatafunt,retractcn- 

tcm  CAnoni{ianimySalyc.num.2i.Caftr.n.fp.  t\ir,d./.quputiffe,  26.%.fiptter,jf.dcii:iur.l.fitA 

vtrfivltrAghJfim,Fulgo.num.i$.Artt.num.io.  tt,tnprinap.cr ibidem  glojfjf.de exceptto.rei itt- 

Corn.vcrf.duodecimo.tcnetnr .ghfe.ejr Innocent .  dtcat.  Scdcumis,qui  dolodcfiitpoiTidcre, 

incap.2.deconfefi  ey  ibtdem qttoque  Petrus An-  non  fempcr  proprcrca  Iocuplctior  rcdda- 

chxr.Archiducon.inc.ip.expatnttentibu<,dtftin.  tur,  &;  obftcntpr.crcrcaillacapita,  &lcgcs, 

Sp.Alsxxnd.l  quiiurxjfi,ffdetureiurAn.  %  fip*-  de quibus  fupra  mcntioncm feci, •^fretin.d. 

ter,num.j  Mj nfing.ee/itur. 6  obfieruxt.92.  Lan-  l.quiiur/tffi ,  §.fipattr  filium  ,ff.de  ittrciurand. 

franc.  de  Orta  n .  m  traiixt.  dc pojitton  .n.p.Dam-  &  Phi/tu.  Cornc  tn  d.  .quodobfiruxri,  l.2.hoc  ti- 

houdcr.  m feia praxi  ciuil.  cap.  t$+.  numer.  22.  ttil.  longc  alitcr  h.inc  infpcclioncm  modc- 

"Wormfir/urnfiix praclica  iib.t.  titn/.i$.  obfert  randam  cxiftimat.  Etcnim  f  krctinJbidvn  jg 

uat.2.num.4  & g.Iofiph/ts M1fiard.concl.1177-  ««w.^.iecutus  Angclum,vtait,&:non1iullos 

$6  num.fp.  -j-Porroquod  aducrlari  vidcatur/.  aliosproponic,rcfene,  an  poiitiodccnmi- 

quipctitorto,ff.dtreivendic.}6  vbi  is ,qui rci  nctcndat  ad pugnandum  rcum  fufpcctum: 

vendicationem  inftituit ,  requircrc  potcft,  tunccnimillam  admittcndam  clTcf.prafin- 

an  aducrfinus  ipfius  poifeif  ir  fir ,  an  verb  ti.fihr.deiis qut adecc/eficonfing.  quoetiam  rc- 

dolo  dcficritpoiliderc, ,  coque  perrincat  /.  ferri pozcTx/fin.tKfideJid.infir.  Amyzit,titin- 

qrtottensjr  §  prAtorAttff.de nsxxl.act.vin  quis  tcrrogatio  dc cri mine  ad  litis  dccilloncm,& 

jurare  cogtmr  fcruum  fuum in  potcftarc  116  tunc  iimthrer tcncrurqui>rdpondcrc 

cilcjnccdoloclfcdemifc,//^/./^/. C.  kfide  Mxrc:!/ts,tn  fin.fr  l.$.§.cii/ xcttnqtrc.ff.de  iurehs, 

inftrument.  vbi  quis  refpondere  compclli-  Autfkinrcrroguioad  !ir,isordmationc,  £c 

tur.an  lnftrumentum,  dc quo  qutlbo  eft,  tunclimihtcrdcbcbit,  vrrcfcrt,  rcfpondc- 

dolo  lubcrcdciicnt,  itcm  l.nontntdl/gttur,  r\,/.quotttns,  ^.pnttor,ffdenoxx/.aci:on.  Auc 

§.tacitc,ff.dctiirefifi- , q>io comprchcnditur,  fit  inrcrrog.itio  ad iud;n: lncoacioncm , vc- 

quem  dcberc  profiteri  ,  an  tacitam  fiidem  luti  ad  conteftandam  htern  ,  &  eo  cafii  ct- 

accommodaucrit,  codcmque  tenduntf^.  iam  rcfpondcn dum  cl\'c,cip  »r/ ztitsr ejrquxn- 

dudum,2.c-tp.pertnquifttionem,extrAde  elecl.  do,  §.deb?t,  ex:rade.iccnf\t.  .lhqtiandofitin- 

capit. 2. extrA  deconfifi.cxuit.fi ' conftitent  ,cx-  tcrrogano  ,  vcl  poiiiio  ad  Jitis  inrtruirio- 

irAdeAccuft.cap.expocn'te>ittb/4s,di/iinctit.so.  ncm,  ldcft,  rclcuandum  ad>orcm  abonc- 

VariatDoclorumnofb-orumfuntlcntcntia:.  rcprobarionis^&rtuncfiinrcrro^ariointcr- 

C^uidamenimhoc  pronunriaaimindiftin-  ponaturaIudiec,i]!.>mnon  improbandam 

dc  dcfcndunt ,  quod  quis cnmcn aut turpi-  efle  iuxca gloflam  tnl ampliorem.in princip.de  ^ 

tudincm  fuam  detegere  non  cogatur  ,  vt  «/>/r//.cuIudcxinrcrrogarcpolIit,vbicunq; 

Ba/dus  hicnum.jj.  Sx/jcet.num.2<. /  fintn/.t.  i\id\CAUcntCKpcd\rc,/.pen.jfdctnnrrog.ac7. 

ff.de offic.  Ajfjfor.  vbi  quoquc  addit ,  fcnten-  quod  etiam  coiirmat  Mv  n C d.obf.92.  catt.6. 

tiam  Bartoli  diifentientis  in  ton/ilto fito  194.  nu. 6.postildd.  T^ttt. ^Anrrd.    tidem re/itos 

inctp.  ca cus  de  Spoleto ,  comuniter  rcprobari,  Sin  auccm  tractccur ,  vrrum  pars  huiufmodi 

quodctiamrcftaturMalcard.^.^f/^O  77.  intcrrog  uioncsinftirucrepoiriCjtucdiftm- 

numcro  $o.&  64-P'OpurattAs d.l.t.  numtro  97.  gucndum,  an  mtcrrogatiomcidc tcr  fiat  an 

Curtius ibtdem tnfine, confirmans,  lllam  fcn-  principahrer.  Prion  cafil  non  polfcque co- 

tcntentiam  ,  quod  indiftinclc  quis  poiitio-  giadivipondcndum,  fccundumglolfam  & 

ni  cnminofcrcfponderc no  cogatur,  com-  lnnocCi\ii\Am tu d.cap. dudum.de eLciion.  S\n 

autcm 
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aurcmprincipaliccrcrimchiniudiciumdc-  fttuumj.fi  U>cuiwnomme,ffdeintet.iniitrfac. 
ducacur,eriamnonccnerit[ucmadrefpon-   Ciimenim,vtipfequoquc  Arcrirt.  adtterric, 

&ancm,d.t.*ontilii dico7depwnitent.dift.HdC  iudicia  f  finc  huiufmodi  furtdamcncis  cofti-  £i 

tamcnccrciscafibusnonproccdefe.Primo,  tui  nopoflinr,  nciudicii  aucforitaseludcrc- 

Ci  rcus  fufpe&us  iit dc  crimine,vt prcfumtio-  tur hoc modo,&vano  labore  acqttc  fumtu  Ic 

n  cs  furncianc ad  corquendum,  /. uff.de qntft.  litigatorcs vcxarcnt,  d.LvoUtit , rc&e  ftarucu 

Deindcfi  tractcturdepa*naipirituali^.M^.  eft,vc  quis  cogcretur  rcfpondcre,an  rc  cori- 

dttdt:m,deeUc7.  quod  &  ipfum  agnofcic  SpcC.  trouerfam  poflldcrec ,  an  dolo  pofliderc  dc- 

^.§w7.»./o.duconftituit,quodiuperliis, quae  iuiCctJftftraus^r/.Lqutftruum^o. %fin.ff.eod. 

impcdiunc cxecutionem olficii, Vcl rcccrio-  d.Lqai petttorioff.de  ret vendic.  Iccm,anfcruu 

uem  bencricii ,  ctiam  poft  pcra&am  pceni-  inpotcftatehabeanc,veldolodefiefichabe- 

tcnriam illud locum \\zbc3X,arg.c.prodeiJ,2s.  tc,d./.fi fcruus,ij. ff.dt 'intertog.^r  Lqaotiens, §. 

.q .  fjidiictt  tn fine,quod quxmuts  eo  cafu,  quo  inci-  prsttorff.de  noxalutit,  Lex  non  inteUtfjtur,  § 

denter  crisvcniniadiciumdeducttur ■,  non poffet  cttaff.de tur.Jift.yztum  ncgociifaccirerent,  fi 

qttUreguUrttcrcogt  adrejjtondendum:  diuerjkm  dc  rciponfionc  taciendaibi  tra&ari  ncgarc* 

txmen obtinire  ,Ji taU crtmen  ab altis  prius  dete-  mus.  b  cd  quod  no bis  religio  fic,ab  interpre*- 

tfa-nfit,  quod&ipfum  vidcturibncireBarr.  tarioncgjoilx,  Barroli,  &a.'iert:Ki  Doifcoru 

d.LM:nc!!t:s,i.T.v:rj:pr.tdicii vcro , ^Uxan  rcccdcrc,  ldcirco  .lillcr huic diftlcukaci  fub- 

4.%.qtnd 'oljcwri.iz r.JA::.~A '".iri.na.s^.hUT*  uenieriuumftamimus.Iuriseftf  noncocro-  ^4 

S?tcu/J.§./. au.j9.tit.de ovjttion.aam a:t , ftz-  uerli  contradefinirionegencralcm,  q, quis 

per  rtotorus  vcl manifeitis  pcr  fcntenciam,  aduerfario nocogatur cedere.  fifcii  hoc pri- 

vclaliomodo,quemcogi  rofportderc.liadc  mlcgiihabcrc,vtadintcnaone(uarundan- 

commcmoratCorn.^.j-Di^o^/?/-*^/,^^/?^*  dampropria  inftrumenca  aduerfarius  cxhi- 

primoquandocrtmeneftnotoria-.tctinctumcvx  bcrccogacur,/.,* jf.de cdcnd.  Si  igitur  hocin 

diftindk>ncmipfiusBarc.quamuiscandem  inftrumentisobrincar,pcf  c5fequcnsquoq$ 

fiipplendam  clle  ftacuat.  in  pofirionibus  illud  probandu  videcur.  E  ffc 

j9     Non  tadk  icaquc  fuCrit ,  f  conftituifTc,  icaq;  gcncraliccr  dcfinicndG ,  cxcra  hos ca- 

quamfentenriamiuri  magisconfencancam  fus»fi  ciuilicerquis  cxpcriarur,  non  poifc  ad- 

cifedicamus.  Mihi  faneno  diiplicccdiftin-  ucriariumcogi,vcponrioni,qua:dccriminc 

cBoricm  iplius  Arctini  amplccti ,  quamuis/.  autdcdccore  ipfius  concepta  fit,  refpodcar, 

qttipetitorti/.rf.dcrctvendtcAicm  l.quotirns,  §.  nifi  fcundcmprxfumcio  orterct,vt  fe  irteri-  <j> 

prxtor ff.de  uox.d.acl.  itcin/.nontn:c/Ugttar,§.  to  purgare  co%.\mv, dicJ.l.prxftnt: ftpr.de/ju, 

taciteff.de ///r.^/f.aliamc6fiderarionem,vcl  qutadeccUf.confagitem/.ji,i. tnfir.de jidcinftru. 

faltcm  declararioncm reciperc  poffinc.  Po-  LinciutU,(jrLctutU,C.defurt.cum /JW.aur  nifi 

fiuones,f  vcdudummcmmi,iurcciuiliin-  adfpirecadahquodbcncficium,vcl of?iciu> 

trodudx non  func , fed  magis iiylo & cofuc-  &  ob  huiufinodi qualicaccs  ipfi  calia  Officia 

tudinc,  cUm.ftpeconttngit,  ^.cjrquia^ de  verb.  denegari  debeant^.c.flWif/w, &c . inc.ufttio- 

y!r^.&:potiiiimuill<j,qu2mcdiancciurameco  ne^declecl.  cumfua;conditionisc6fcrus  hxC, 

caiumniae,vcl  vcritatis ficri dcbent,quod lc-  aut fimilia aifccrarc  non dcbuerit, icavt hoC 

gislatorcs  no:iri  cauendii  cife  exiitimauc-  cafunondiftinguainrcrbcncficiaria^aurfe- 

nnc,  nectupcriliriianfam  prarbercnr,  d./.a-  culariaoflicia.  Sin  auccm  Criminalitcr  aga- 

itjtsff.deiureiurd.i.aducrfus vtiditionem^nth.  cur,rto vidco,quid prolubcar cum , qui infa- 

duitt,  quando mater velautatut.eff.&.  quod  in-  irtia crimmis  Iaborer,c>- c.p-t/sterer.juxnd,* 

ciuilc  vidcbacur ,  inftrudionis  caufiam  dx  extr.de accafcxcffi.  vc!  cria ad  inftancia accu- 

doirioaducrlariipercrc, l.ftn. deedend.  Lgra-  facoris>  modoconuenicnrespra*lu:nriones 

ue,detefttb.c.i. ext.de prcbar.cam ftm.  q,  fcihcct  cidem  liilf ragcntur,  l.i.inf.dccaftod.reor.  Lis 

hxc  aliundc  mutuare poifent ,  Lqut  tccajxrc,  qattcusff.de pahl.iudicd.ncg tndi,  C. vt: xccitjx. 

£i  Cdeedtnd.  Porro,cum  fin  his,quxcxi:ado,  poffc.cutn dt/eclus^ext.de accafat.  ad  refpoden- 

&dcftinarione  aducrfarii  pcnderent,  illuti  dumcogi,fcum  rcipubl.intcrfit,\T:crimina  gtf 

admodu  diflicile viderctur,vcluti,cu  qua:ri-  impunita relinquantur,/.//4 vttlncrxtus,srjf. 

tur,an  aliquis  hcrcs  fit,  an  qu id pofiidcat,  an  adLFa/cid.t.i.  inf.ad Llul.  tepetun.  & Catii  C  jn- 

filius,vel  fcruusfintinpotcftatc^quafdain-  trouerfumfic,  anquisfincconfcflioncpro- 

tcrrogationis  formulas  1  n  i lis  6c i imili b . cauf-  pria  condc m nari poflit,  l.quifententiant,i»fr. 

fis  irttroduxcrunt,^//. voltutj.cdtcium, Lquix  depccnis.  fHafc rciponfio  camcn  non  fic pcr  6j 

pUrumque,LnonaUcnu,  LfijiUusJ.fiftruus^qui  vcrba cndtt, &ut non  credtt,  quod  cxiftimario 
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aJicuius  dcli&um  non  confticuac ,  aut illud  num.6. Iacob.de  Butr.inl.t.  C. dtUtecontefi.Bal^ 

minuat,  l.fin.  ff.de erimin.  exptLt.hered.  l.tnttr  dustndtef.  %.<tUQdobjeruari,num.22.  Dertustn 

omntsjf.dejurt.  Scd  refpondetur  de  vcritate  Lnon  potcft  vidtrt  improbus^ Jf.dercguUs  iurt». 

Bart./.  %.quodobfiruari,L2.  C.de tnreiur.propt.  K^dUiatus%fifi'puL/iti ,Lt.jf.  devtrbor><.mcb- 

c4lnm.eUndjutm.33.  BAld.i9td.num.23.verb.fc-  Ugatto.  num.t.  cjr fiquentJnpraUclton.  /Uienw- 

cundooppono.  Ptud.  C4fir.num.ip.infint.Fuigofi  nenfi&ibidtmCrotusctrcajfncm.Ei  ham  op  - 

nn.tf.Sd/yc.num.2t.  nioncmlmola  incap.dtUcft,cxtr.dtmaiortf. 

6%     Reliquumitaquc"t"eft,vtexcuriamus,an  ejrobedi  magiscommuncmappcllat,quam- 

vigorc eius  §.Iitigantes cogantur  refpondc-  uis ipfc dillcntiat,  quod videturpolfc dcfcrt- 

rc  ad  articulosjcrimcn vcl  turpitudi ncm  fuc.  dx^rgnment.  l.cn -n pater ,  f . T.  tto  ,jf.  de Ugxt. j. 

pcrfona*contincntcs,&cxtracafusanobis  Dcindc  quod  maiorfurama  in  poficione 

propofitos ,  non  puto  illos  compclli  poife,  negatiua  minorcm  (iimmam  non  includat, 

quod  caulTa,  pcriurium  tcmerc  prarftanda  argwnen.LpnptUus.i.final.ff.dtverborumobU- 

non iit,vtdidum eft, quodquc  Principcs ad  gatton.t^etp.cuidtnonfiactrdotaU^dtprabend. 

ct,  quat  funt  iuris  naturalis&humanitaris,  tn6 .  &abhac(ententianonvidcnturelfc  a- 

alligatos clfc  non dubitcmus , Ldigna  vox, C.  licni  Salycecus num.41.  AXcx^nd.num.2^  Ia- 

dtUgit.  Li.  di  2»*fl/onibus.cap.i.  extra  de pro-  fon  num.g.ey 17.  Z.  fi  \snumj7.  tn l.properan- 

bxtto.  Ncc  obftareput*:nus,quodincauf-  dum,%.fiueautcmaUerutra,hoctituLd\xmc.on- 

69  u^"pacispublicar  quis  pofitionibus  reipon-  ifcruunr^quemitarcipondentcmabcxpcn- 
dcreteneatur,i// no/at Andr.G4tLcap.t5.Ubr.  lisliberari.  fCccerum  Bart./* l.t. ff.de vtrbo. 
1.  dt pace pttbl.  JEtcnim  animaducrtcndum  obUg.  %fttpuLnti, ntt.2  .  Aiig./£//.**..i.Caftr. 
cft , quod intcrdictum ,  vndc  vi,no  infamct,  trum.f.  AIcx. m w./.Iafbn nu.  10  Akh1.nu.10. 
Lh*cinterdicJum,f.dtvt& vtarmat.  Dein-  crfijuent.Aretm.eum.20.  loan.  ab  Imol.**. 
dc ,  quod  luc  pnncipalitcr  de  violaca  pacc  ^o.Ludou.Rom. nnm.it.  Panor. int.t.dtpUu 
pubhcctra#ctur:quoddcniquefiqnisnon  petit.num.is.  conftituunr,ilIud  locum  non 
rcipondeat  huiufinodi  politionibus,  articu-  habcrc,  fi  tra&ctur  dc  quanticate,  aut  dc  to- 
lusnon  habcatur  proconrciro,  vtfiriptum  to,&cius  parabus.' Si cnimquisproponat, 
reUquttcodemUcoAndr.  GttLnu.3.6.atjnefiq.  libi  totamrcm,  autccrtamujmmamdebc- 
Vndc  cumin  hoccap.^.^^^bf  fi.fytalis  ri,n6potcrnrcus:fiquidcmccrtumfit,fca!i- 
pcena  lit propolita .  facilc  animaduertimus,  quid  dcberc,tot.im  politioncm  ncgarc,id qj 
diipolitioncm  prjcfcntis  §.  ad  articulos  cri-  argum.f/././.§  jijlipu-at!ti,lqnijcruum,  %.fi».t. 
minofos  refcrcndam  non  clfe.  ffdeinterro^at.ini.irfiacJ.pupiffjcs,  %.firi.sfff!e 

Oftauamcauuam,  cxqua  qufs  rcufare  verbo.:mt obUgation.  vbi,qtu  fuum  noncllc 

70  munus  rciponlionis  polfit,  quidam  ir.de f  iurat,jdiieercdebet,  ne  fibicommuneci- 
metmntur ,  quod arciculus  multiplex  fic;  cui  lc,itcm  fji.juu eumtit  umJf.de  except  reitadic. 
fi mpliciter  relpondcri  non  polfit,  vt  Specn-  LJidcfenjbr,  §.  '.jf.de interrogat.aehon.  Lctti  fc- 
Lt.tttuLdcpofit/on.%.7  .nnm.2t.  num.37.  CMifi-  Udum,  7S.ff.de  leg.2.  quem  tcxtum  hoc  opti- 
card.d.conclujion.1177. numjS.  citans in  hanc  mcprobare conccndit  Didacus Couari :. v.t- 
fcntcntiam  Francifc.  Curtium ,  Hubcrtum  riar.reJofutM.cap.  2.  nnm.f.  quamuis  quod  ct- 
deSob.Odofrred.Bcneucn.Lanfran.  idcm  iam  multi  ex prioribus  conccduncne^ct  cx 
quoquepronuntiatBaldus««CT.i'j.^.§.^iW^  talirciponlionepcriurium  c6trahi.  D.ucr- 
obfirnart, Lj.  hocttt.  idquc argu.  LfiUuseman-  fiim  autcm  obnnerc ,  fi  politio  aliquid  fa!fi 
ctpatusinprinctpff.ad  Ug.Corncl.de falfis.l.Stj-  in  quahtatccomplcdcrctur,  vtdocctidcm 
cbus, ff.de  condstt./ndeb.  Ad  litprartercaSpc-  Bartol.Angel.Cailrcnl.Alcxand. &;aliidif- 

71  cu\.d.%.S.num.2-.crfi<li*tnt.\  rcfyondcnicm  iuic.Comc.tn d.^.quodob/erttar',  vctfiuu.prjt- 
adhuiufmodi  articulumtotam  pofitioncm  terta  quod  jttnvn.tpofittone.  Salycctus/A/^/w 
ncgtrc poiYc,argum.LUijuidjtcentj,  .vtrum,  num.p  Panormitan.  d  cap.i.num.tu  Felin./* 
jfdereb.dubtu.  Vndccdoccmur,  quodquo-  cap.nam concuptjcentiam, extr.de confi.t.nurn. 
tics  oratio  cx  vniuerio  fuirutur,  li  ajujaid  in-  t+. vbi  tradit  nonnullas  alias  cxccptioncs  ad 
dc falfum  fit,totam orationcm faliam rcddi.  rcgulam aBartolo  propolitam :  idquc .-irgu- 
Eodcm pcrtinet  Lft necejfartns,  S.  §.//  untua,  mcm.dj.i.ifiqttu fimpUctter ,jfje vcrbcr.ob- 
jf.depign^rM/ion.c4p.JiadJacrastdifitni7.p.c.ip.  /fjj///»//.cuiusreiplunmacxcmplatradinof- 
pura,3.  qnafi.g.  LcumetuJ'Um,Jf.dtaJ/l/t.ed/if.  funt:vcluu  pono ,  quod  mihi  promifens  fti- 
idcmquclcntitglort'./»^/».^.^^^:/»^^  pulationcni  dcccm  aurcos  ,  fub  conditio- 
/n cap.prajcn/tu,.^  tn  vtrbo,  ftgtlUttm,  dt  tejiib.    nc ,  li  nauis  cx  Alia  v  cniifct ,  pono  tc ,  vt  rc 
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&orcm  talis ecclcfia:  mihi  ccntum  dcberc:  fpondere ,  quod  tum  cetfcnt ottinium par- 

vcl  pono  tc  \  t  fi&um  &  hcrcdcm  Seii  mihi  tium  allegationes,*r£.  caf.  cum  diletfus,extr* 

y .  ccntum  cx  mutuo  dcbcrc.  Vndc  f  pro  tol-  dtjfd.  injlrumtnt.  autbent.  iabemus.  C.dciudic. 

lcndis  huiufmodidifficulratib.  &  ad  prxti-  K^fnton  dtSutr.  i»  caf.  ticetcauffa,  num.  13. ex- 

dendam  omnem  tergiucrfandi  occafionc  tradcfrobat  Purfur.  inl.  mantfijienumer.  21. 

admodum  circumfpccle  in  eodcm  confti-  ff.de  iureiurand.  Ca/lrenfm  rubric.  C.  dtfro- 

turum  animaducrrimus ,  vt  rcus  articulum  bat. n.  to.  t^fngtl.  Lftdttf rejfttuatur.  §.  t.ff 

mulripliccm  diftiguendodiuidcrct  ,&qux  deiudtcJacob.LMenoch.fr*Jumf.tib.r.fr*ftmt. 

crcdcrct,quxautemnoncrederet,  nuncu-  quaf.62. num.3  Q^mpcrrinentca,qua:fcri- 

parimcomp!e&ercrur,quodctiam  fiiafit&  ptarcliquit  Gw\.tib.  1.  obferu.107.  numer.  4. 

confultiuseMeoftcndit  kVocxxc.md.  %.quod  f  Ncq;putodcfinirionemciufdc§.obftare, 

obftruari.  numer.  13.  vcrf  &  contrafofttonem  cum  1  ntelligcndus  fit  dc  pofitionib.  fuo  tc- 

multifticem,  aquo ctiam  ahcni  non  rlicrunt  pore&conuenicntcrprolatis.  Et  haeccon- 

Corncus,  Spcculat.  &  nonnullialii  locisfu-  cinnariopofitionum  atq*  refpofio  non  pcr- 

praallcgatis.  tinear  ad  accelcratam  cauflae  dccifioncm, 

Nonacauffa,inqua  refponfio  locumno  fedilla  fufpcndendivclpotiusludificanda. 

habct ,  cft  fccundum  affirmationem  Cyni  Certum autcm  eft,quod  ratio,maximc  qmc 

d.  §.  qua-i(>bfrru*ri,nHm.  23.  vrrf.ttem  noneji  in  difpofitione  cxprimitur  ,  illam  dcfinirc 

rcfpondenJrt-n ,  Cornci ,  verf  7.  non  tenetur  folcat,  /.  itadefojtt.om'  ff.  de  *dminifr*t.  t/tt. 

rejhondere,  Alberici ,  num.  13.  Damhoudci  11  &  cnr.  cumfmil.  Quo  pcrtincnc  quod  ob- 

tnfka  frax. ciurl.  cafit. 34.  rmwi.22. Spcculat:  fcruaruntFrancifc.  Curt.inftotratf.rt.de po- 

tit.  defo/ition.  § .  7.  num  36.  Iofcph.  Mafcard.  fttion  but  n.  40.  Albertc.  L  in contraclibtts.  §  //- 

74  d.  conc/uftt//.  n.  6S.  cft  f  fi  pofitio  fit impof-  lo.  injra  de  non  num.  fecun.  B.Ud.  tbtdem.n.  1. 

fibilis.fi quis  nimirum filium  natu  maiorem  Bart.  nu  12.  Salycct.  nu.  iS.  Mafcar.  d.  concluf 

efTc  patrc  naturali&matrcfuaponar.  §.  mt-  //77.».^/.Quodfiquishabeatintcncioncm 

noremtnftit  dt  adoft.  item  L  confcjjionibus.ff  fuam  fundatam ,  tuncamplius  non  cogatur 

de  tnrerrog.it.  i»  tur.ftcicnd.  vcl  fi  ponam  il-  iurarc,  aut  pofitiombus  immaturc  factisrc- 

lum  viuerc,  qui  moi%ius  &  fcpultus  fit ,  idqj  fponderc. 

fatis  viderurpoifc,colligi  cx  d.  I.  confejjioni-       Vndccimo  illam  f  pofitioncm  rcfpon-  *° 

but ,  quod  vcrum  cfie  conftiruo,  nifi  ccrta  fioncdignamquoqinoncffeftatuimui,quc: 

declaratione  rcs  emcndari  pofllt.    Quid  conccptacftin  iusiplius rci,  fcilicet  vt  hoc 

cnimfiquisponatduosinfohdum  poflidc-  modoquis  cliciat,quo ritulo  aducrlarius  rc 

rc,quodnaturanon  conccdit,/<g.  terti.t.  §.  aliquam  poflideat, /.  tnjfccia/',  7f.ff.  derei 

excontr*rto.ff  deacqutrend.  velamtttend.fof.  vinJtcat.  &  ibtdem  lUrtoi.  infrmctf.  ^fn/ei. 

Sanc  cum  hatc  afTertio  fimphcitcr  vcra  clfe  infuojummarto,  Bald  n.i.  (JMaraxr.  in fuofpet. 

non  poftit,  ccrto  tamcn  refpe&u  tolcrctur,  fart.  6  tit.  deinterrog.  n.  3.  item  Dotfores  imU 

hicconfultius  mc  fa&urum  clfc  conftituo,  togi.infra  defetit.  le-ed.  dc  qua  re  ctiam  fu- 

fidcclarationcm  cxigeret  ex  confilio  caf.  pra  mcntioiiem  fcci.,    Etcnim  huiufino- 

ftgnifcantibui  }&  cafttul.fnai  extra  de  tibcll.  di  intcrrogirio  impcrtincns  clTc  vidctur ,  & 

oblat.  potius  ad  lardcmlum  aduerfarium ,  quam  fc 

Plancanf  quisexciufdem§.dcfinitionc  dcfcndcndum  cxcogitata:  maliriis  autcm 

adtalcmpofitioncrefpondercdcbcat.non  indulgcndumnoneft. 
immcritodubitaripoirit.  Etcxiftimocum       Incadcmcaulladuodccimo  cffc  confti- 

nuliaipfiuscaptiointcrccdat,illumrcdtcra-  tuimus.pofirioncm  dc  animi  cuiufquc  dc- 

c*turum  clfc,  fi  negariuc  rclpondcat :  quan-  ftinationc ,  vel  f  co^itationc  compofitam.  I* 

jC  quamj"confbtuam,procuratorci'&r  aduo-  Nam nechuic  rcfpondenduellcicCtcmco 

catos  huiufmodiarticulosconcinnantcs,&  iudicio probatMaranta^>4r/. 6. tocmbr.7  de 

audontatcm  iudicii  huiufmodi  cauillatio-  inttrrog.n.i4.C*firtnftnLfotutt^nfr*detur. 

nib.  cludereconantcs,grauitcr  puniendos  dttibtr.»u.S.Bald.tbidem.num.i4.(jri7.phiL 

clfc:  argiim.Lntcquidqu.tnt,  9.  §.  ctrca  aduoca-  C  orttctH  n.  7.  BartoL  m  l  gtrit,aurn.  <  ffde*J- 

tos.ff.de  offc.froconfejrL  qutfquts.  C  defifu*  quir.  vel  *rnttten.  heredttat.  Ludoutc.  Roma». 

y7  l*ndojtcm%.  62.nouiffima  conJlitutton'u\Sfi-  tbtdtm.num  *.quicontcndttomnesitafcn- 

renfis,inctp.Qt\$Mt\\Kcn\\Qi>.  tirccxccpto  Angclo.  Vndefiquisinhbcilo 

Dccimononcogiturquisf  poft:  conclu-  huiu:modiarticulucctcxat,aducrli»rium  a- 

'   fioncm in  cauifa  ad poficioncsaducrfarii  rc-  nimo  &  cogiurione  hcrcditatcm  ct cuilic 
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huic pcritioni  rcipondcndum  non  clfc,  Lco-  §.  Titio.ff.de  Ugat.  2.  Aliud cxcmplum  oc- 

gitAtionts.ff.de pccn.  item  l.fi repetendit  infra  curric  in  co,  qui  Pubhc^mam  j"  acboncm 

decondtcl.ebeauf  Etenim commicccndum  infticuir.  Sicnimreusadeludendam,hanc 

hobisnoneftjVCpcrhanciniidioiaminrcr-  ipiamachoncm  in  fuis  dcfcniionaJib.  arri- 

rogarionemquisaliena  arcana  fcrurctur,/.  culisproponac,  vcndicorem  fuifie  dominfl 

penuU.ff.adexhibtnd.   Qupd  fanc  inciuilc  rci  vendics:  &a<ftotrcfpondcar,  fehocipfu 

elTe  inrclligimus  ex  leg.  2.  infr*  quomodo  ejr  crederc,coniequccur  rcu  ab  inftituta  acno- 

eju.md.  quarta  pars.Ubr.ioJtem  Ifiquis  aUquid,  nem  abiblucndum  cfle.  Specul.  inttt.  dtpofi- 

38.  §.  quiviui.  ejr§.fiquis  'infirumcntum.ff.de  tion.  %.fin.nu.p.  cum  Publiciana  non  poilit 

81  pcen.  cumomnisf  dilpoiirio  itafcmpcrin-  intencari,miianondomino,quibonan*de 

tclligcnda  iit,  vt  humanitaris  habcatur  ra-  no^\c\coixt%.narn^{.wfiit.deaclion.^tototit. 

tioj.fi quis fimpUci  vfu.ff.de feruttut.  &  vt  do -  ff.de  PubUcian.  in rem acl.  Pari  rat lon e ,  ti  cu 

lus  cxcludatur ,  /.  credttor.  6:  §.  Lucius.ff.  quisagcrcrperirionchctcditaris,  vcl  intcr- 

Pi.mJ.u.  Vndc infcro ctiam hoc  caiii  dilpo-  di&o quorum bonorum,  & aduerfarius eius 

fitionem  noftri  §.  locum  nbn  habcre.  r>onac  a&orem  poft  mortem  tcftatoris  poi- 

Dccimo  tertio  idem  admittendum  cflc  icdilfc ,  &  ipfe  lioc  coniiteatur ,  abfolutio 

fcj  putathus  in  omni  poiitione  f  captiola  vcl  quoquc  ab  inftituta  achone  neccifario  fe- 

calumniola,  argument.  I.  eaefinaturacautlla-  qucrcrur:  SpecuLtcr.dtclo§.final.K.p  Inhis 

tionis.ff.de regtd.iuris.  itefn  cap.de  viduis  22.  igirur&iimilibus  poiltionibus  non  puto  §. 

qujtfiton.prima.  Sptculat.  intitul.  dtpofit.  §.  7.  in  cuius  enuclcauone  vcriamur locum  ha- 

numer.  20. Cynus  d.  §.  quod  obferusri,  l.  .  bcre. 

i.hocttttil.  numer.  23.  Latifranc.  de  Orian.  in       DecimaquanacauiTacft,fi refpofiopof- 

fuo tractat.  de  refponfionibas.  numer.  8.  /ofiph.  iet  rcipondcnti  adrerre  prenidiciii  fiiuc  da-  ^7 

CMnfiard.  concluf.1177.  num.  36.  Damhouder.  mnum  achonis  dc  cuichone,  Bart.  tn l.  stqui 

infuaprax. ctuil.  cap.  134.  numer.  17.  cuius  rci  nxtura.  §.ficum  abfinte.ff.de  negot. gcfi. nu.f. 

excmplum  Spcculator  talc  proponit:  f  Cu  CMarant.part. 6.  membr.  7.  tit.de  tnturog.  nu. 

quidam  Lucium  Titium  ncgallet  procura-  13.  Specul.  in tit.de iuram.  calum.  lib.  2. part.  2. 

torem fuum cllc, aducrGrius vt illum  circu-  %.fupercfi,n.7.Qwc ctyp ita iint, pari ratumc 

ucnirct,  inter  alias  politiones  ctiam  hanc  eriamdeilnitionemoidinationis  Spircniis, 

inrernecht :  quod  Lucius  Ticius  canquam  dcpurc&iineadicihoncrcipondcndo,nc 

procurarorrcsipfiusgeircrit:praetcrcaquod  hoc  quidcnx  cafu  ita  vim  fuarh  cxcrccre, 

mandal]ctci,vtha:c  agcrct.  Quod  cxcm-  vtquis  cum  dctrimcnto  cuiehonis  rcipon- 

plum,  quarf.uis  alii  eriam  commcndcnt,  ta-  derc  cogatur,mintmc  cxiftimamus. 
mcnhaudicio,anlatisfaccrepoflit,nilipo-       Quainre,nccnonin  omnibus  articulis 

namus  homincm  adm6dum  iimpliciter  prxccdcnribusnosantcomniaobicruandu 

verfatum,quircip6dcar. Quarealiudfupra  ftaruimus,quidftylus,&indubicacatimpe-  M 

propofui,  &  nimis  multa  cxcmpla  fuppcdi-  ratorii  tribunalis  lntcrprcrario  hinc  nafccns 

45  cacdics  atquc  malitia  litigantium.  f  Aliud  confuctudohaclcnusdiciarit.autinpoftcru 

igitur  conftitui  poteft  in  celcberrima  illa  ihiinuarcpoiric.IdcmctiaminaliisGcrma- 

quxftione,  an  qutfolus  mutuam pecuniam  ae-  nix  curus  bcnc  inftitutis  probandu  cilc  ar- 

ceperat  ,fi  eandempofieafeU  rcfiituiffet  ,cogatur  bitramur>  quorum  tamcn  in  numero  lllax 

adhttiufmodt  pofttionem ,  quod  cidtm  mtlle  au-  rcccfcrc  non  poilum ,  vbi  dcfinitio iuris ha- 

reidatifintmutucpttre&finevlla  adteftionei  turahstcmcrccontcmnitur,aut  cx  impcri- 

vtnoficr%.tnfinuat^refpondire?  Etenim Di-  ria,gratia,ambitione,ibrdib.c6uminjtur» 
dac»  Couar.  variar.rcff  lttt. Ub.prtmo.  capit.  2.       Quod vcro *.//.§. tf. inc.  brgfbf  fli^6 at»cr/ 

mm. 4. concludirjioccafu, qucm rcdcre-  comprchenditur,quod ii quislitigantium  j  8^ 

fpondcrc  poilc,  articulum,  vt  compoiitus  femcIcomparuiirct,&:liteconteliatuscilct, 

cft,Vcrumnort  cifc.  Iafon  autcm  tnl.  ma-  cumipi1pcrdecrcciiminiudumefi"cc,vcrc- 

nifefie  ff.  deiureturand.  C&polhinfitis  caute^  fpondcrcc,id non  feccric,fcd  concumace  fc 

Us.  cap.  60.  Bcrnard.  \i'urmfcrus  tn fiia pra-  praebucnc,q,hoc cafu  arciculi  aduerli parcis 

cltcattttd.  tf. dcpofittombusobfiru.it. 3. &  mul-  pro  c6feilishabeanrur,pnmafaciccu cicri- 

tialiiabillisrclariftaruunt,  qucm  hoc  mo-  nicionclcgumnoftrarum  pugnarc  non  vi- 

do  refpondcncem  iacistaccrc ;  non  crcdo  dcrccur  per  ccxc.  tn  cap.2.  de  conjtfi.  :n  tf.itcm 

mc quidquam  a tc mutuo  acccpillc  cx  quo  pcrUg.dt*tate.%.quitacuttff.dctntcrrog.tniur. 

ubi  obligatus  lim,  argumcnt.  I.  cum pater.  77.  faet&6  f  ca  quac  icnpta  reliquu  Andr.  GaiL  9» 

Ub. 
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obfiru.  So.  n.  t.  rjr  fiq.  itttn  tib.  i.  depace  placcr  mihi  rciponiio  PhiKppi  Franci,*/.  r tf\ 

pubtc.ty  Scdlane,  i\  quis  dcfinitione  ipfius  vetffid  ccrte  cx  ifta  rarionc ,  quod  COnru-  »» 

capitul»bcncp6dcrarcvclic,aliud  diccndu  maxinrelpondcndopoiiriontbus,vidcatur 

putamus   Etcnim  vcrba  capituli  itafcha-  ctiamcontumaxcllcinr^cuiandoiurame- 

bcnc.  Sipoft prajlitum  veritaiu  aut  calumnu  tum,cumpofitionibusmcdiantc  iuramen- 

iuramentum  reus  vcl frocurator  ip/ius ,  pofttto-  to  calumnix ,  aut  vcritaiis  rclponderi  dc«- 

nibus  ab  adutrfirtofibifaciis  intcrrogatus ,  iuf-  bcat.  Hxccnimcollcdiocxcof.dfa  dcpre- 

fufqueaiudicercfionderearatioriabiit caujpt , re-  henditur, quod  conftet  iuramcntum  calu- 

cufit,  autnolttffiu  contumaciter  fi  abfintct ,  ha-  mnia?,u"  non  pctatur,  tacite  omitti  poiTe,  c.n 

beri  debet  ( fuper  iis,  de  quibits  tnterrogatus ,  m  §.  /.  dt  turament.  calum.  in  6.  item.  §  .r.Jupra  c . 

eiufiicmpofitionibuscxtitit)  pro  confejfo.  <J\tc-  ij.  &lmtpfocap.inprinc.  verfaud}  C46  ttftf» 

rumfiantequ.tmreJpondercjiciujf:*s fuerit ,eum  mentumarticuloru.  Vndc vchxc  materia ta- 

tontumactter abfintart conttngat ,  tuncprocon-  to  diluddius  apparcrc  poflit,rcuocoin  du- 

fejfo  non  debct  baberiyfid  cji  altas  contra  eum  bium ,  an  iure  ciuili  artituli  vel  poficioncs 

tsnquam  ccntracontumacem  (prottt  rattodtcta-  ^ppter  contumaciam  non  rcfpondcntis^pro 

uerit)proctdendum.  VndcBanolusetiam//*  confe{us.habcriqucanr.  f  Qjuainrcfcquc-  9j  ' 

t.2.%.quodftacior.t!um.  4.  Batdus.n.2.  o//»-  temdiftinccioncm,quxeft  Pauli  dc  Caftr. 

gcl.  num.  4.  Cejlrenf.  n.  /.  Salyc .  n.  36.  Fr.tnc.  in  /.2.§.ffiaffor,Jupra  detureiur.prop.cal.dand. 

Kjfntmitt,  n.  16.  Vu/gof.  Num.  2.  itcm  glolfa,  item  Bald.tbid.n.2.:te  Phtl.Franc.d.  c.  2.  decon- 

in  verb.  cotfiitiur^  d.  ctp.  (i pojl prsjlititm ,  ejr  t-  ftji.^vo  iniigni partc  amplcCcandapuco.No- 

bidem loan.  Monach.prxtcrei loin.  Andr.  verf  nunquam  n.  quis  rccufat  rcipondcrc inter- 

primo cum interrogattss,  Phtlip.  Franctfc. in  1. 2.  rogacionib.qux  ancc  Iircm  conteftacam  ad 

ejr }.  notabili,  Franc.  Curttus  in fuo  traclatu  de  prxparadum  iudicium  inccrponi  iblenc ,  dc 

pofiticnibus. n.  10.  CMefcard.  concluf.1177.  nu.  quib.intot.ti/.deinterrog.intur.ftc.ln  his  ca- 

69.  "fTria  rcquirunc  cxauctoricace  huius  ca-  iib.non  rcipondcns  ^p  confcllbhabccur,/.</<? 

pirulijVCquisproconfcifohaberipoflir.Pri-  dtate.^.quitacuit. ff.de  interrog.i»  iur.fac.  vcl 

mo,quod  poiirioncs  poft  licem  conccftaca  cciamproneganre,fihoccontumaciminu3 

fintfa&x  Secundo,quodprxfcnsaiudicc  cxpcdirct.  Nonnunqquisabnuitlitis  con* 

intcrroqanis,&iulfuslir  rclpondcre.  Tcr-  tcftationemjVelea^quxadproiccutionciu- 

tio,  quodabfq;  rationabili  ciulfa  illud  facc-  diciianccliCcmconccftacamperrincnc.Hic 

rerccufcc,quxlancqualicaccsii^§.  incuius  nondcprchendimus,calcremediuiure  no* 

cnarrauonc  vcr/amur  non  omncs  dcpre-  ftropropoficumruifle.  Qua  dccauflacon- 

henduncur:  Qinmuis  cnim  Sc  hic  iudicis  fugiedumeric,adcaiurisiubfidia,qua:/.^r#- 

dccrctu.n  rcquiratur,Vt  rclpondcar,icem  li-  perandum.  C.  dttudtc.  I.  confintaneum ,  &  au- 

tis  conccft.irio :  prxtcrca  racionabihs  cxcc-  thtnt. quifernel.  C. quornod.  ejrqnand.  iud.fin/. 

ptionon  vidcatur  cxclufa:  tamcn  puto  cx  profideb.in  hancrcinrrodu&a  cfleanimad- 

mctv:c§.f.it:sc(l'c,quodcciamabfcnsrccu-  uenimus^velfimuiarcmcdiajVt/./^w^/wf 

fct  haiuimodi  iunfiuradi  prxftacioncm,  vd  dtcent.nonobtep.l.i.%  qdcrgo.Jf.dcvcntr.infpit* 

ctiam  procuiator  idipfum  dctrcctcc,  cum  nonnunquam&ceruoquis  rccuiiicrcfpon- 

raro  Iingatorcs  caulfam  Spirx  in  prxfcncia  derc  poficionibus  poft  liccm  conccftatam. 

profcquancur ,  vndc  intcrrogari  a  iudicc  Hoc  calii  magna  intcr  noftros  intcrprctcs 

prxfcntcs  non poluint.  Acccditquod Ca-  fuitconflictatio, an  is, qui dctreclarct huiuf- 
^rcnCd.l.2.§.Jtac7or.n.j.Dominic.d.c.2.dc'  modi  rdponlioncm  pro  confcflo  habcri 

confifs.  in  6.  adhuc  quarcam  condicionem  dcberct.  f  Habcndum  proconfcflb  con- 

dciidercncquod  icilicccpoftprafticumiu-  ftituitglolfa//;/.  certum.Jf.de  confijs.  Idque 

ramentumcalumniarautvcritatis  taliscon-  confirmarividebaturpolfc,iirg*»»r»/.  l.non 

tumacia  in  rclpondendo inccrccdac.&qua-  Jolum.Jf.  de procuratortb.  in pnncip.  itcm  d.  L 

uiscalcm  opinionem  Caftrcniis  apcrtc  rc-  de  ttotc.  §.  qui  tacuit.ff.  de  interrogat. in  lur. 

fcllatCurciuSjicem  Ma(czrd.tn/ocisa//egatis,  fac.  lege  2.  Cod.  de  iureiurand. propt.  calumn. 

ncganccshancquarramcondicioncmdcii-  <^/?^.§.(7W<//?4^r.Concraquodhuiufino* 

dcrari,idquc  ctiam  fcnicricBaldus&Saly-  di  fadcum  cali  pccna  cocrccri  nondcbcrer, 

£2  cccus intocisjupra  aliegatis^  cgocamcnpu-  alise lcgespra:lcfcrcbanc,'i///.^r^rr4«^«»3. 

co  non facilc afcnccnccnciaCaftrcniis rccc-  §.  etfi  quidem,  curn  §.f.nautem.  Cod  deiudi- 

dcndum  cflc,  quod  candcm  commcndct  ciis.  Vnde  cdoccmur,noneflequcmcon- 

cxpre{kdcciiio,d.c2p.2.dcc(>nfefi.tn<r.  Ncc  dcmnandumaut  iacluracauflx  aflicicndu, 
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quamfiliquerctdcnegotio,itcm/.  quitacet  ffdeinterrog.in  iurefactend.  Porro  fi  confti- 

j^^r^.ftw.^uodillcquitaceat^nonvidc-  tutioncmipfius  Iuitiniani,  /.  2.  §.  quodfta- 

turfatcti,  ncqj  ncgarc,imo  q,in  iudiciis  is,q.  ftor.  C.deiureiur.prop.  cakmn.dand.  (pc#arc 

tacct,magisccnfeaturnegare,/.^rc aut.%.fm  vclimus ,  paulo  alitcr  hanc  inlpcctioncm 

4ute.ffexquib.caufinp0f.mitt.cums  fcntetix  moderari  debcmus.  Etcnim  fi  nolit  lc  iura- 

fiiiflc  G  orfrcd.&  Mariilium  tcftatur  Cynus  mcnto  calumnix  obftringerc,  dubium  non 

ind.l.2.%.qu4dfiatior.C.dei»rciur.propt.cal.  cft  ,  quin  damno  inftitutx  acbonis  actor 

dand.  iplc  autcm  cxiftimat,  hanc  contcn-  mulctctur.rcusautem  pro  confcflohabca- 

tioncm  pcr  dcfinitioncm  cap.  2.  de  confefi.  tur. "fSed,** fubiuramentocaiamnixettamri- 

in  6.  nunc  planc  compofitam  efle ,  quod  &  ' fpondendi necejjitas  adftngnlos  arttcuiospofitto- 

ipfum confirmatBartoIuSj ibidemnu. 4. Bal-  nejue contineatur. conttoncrfnm cft ?  Et fanc 

dus.*..?.Fulgof  n.2.  Sdyc.n.36.  Caftrcnf  probabiliusvidetur,  vt&fupracftcnd;,ii'a. 

»./.Franc.  Aretin.  iw./^.Malcard.  concluf.  noncontincri.  Qu?  conftmtto,  non  ani- 

//77. /».7<?.&:aliiDo6torcsujpra  a  nobis  rc-  maducrto,  quo  pacro  illum,  quiotrapcri- 

lati.  Et  quamuis  hxc  mca  opinionc  com-  tionerniuramcntica!u:vmix  fccontuinace 

munisfiticntcntia,tcmpcrarctamcn  mihi  inrclpondcndo  prxbuit,  ad  lianc  pocnuin 

nonpotui,quinpaucis,quodrcsipfe  fuggc-  pcrtincrcpoffit^nifiiuramcntum  calumnix 

rcrct,in  mcdium  adfcrrem.  Conftituo  icaqj  iam  an:caprcftitun\fit,&illaincerucncrinc, 

inreiolucionehuiusquxftionis,  pritnum&:  qux</.  cap.  2.  deconfef.  i»6.  comprchcndun- 

iccuhdum  mcmbrum  Caftrenfis  iuris  di-  tur,  quo  cafu  ccrta  cft  definitio  iuris  canoni- 

ipoficioni  confentancum  cflc:  "f"  Tcrtium  ci,iurcautcm  noftro  nilul  apene  conftitu- 

autem  mcmbrum  non  ita  expcditum  cfle  tum.  Rcccpttorftamcncft  lcntentia  no-  97 

puto,  quod,  vt  antc  admonui,  pofitioncs  iu-  ftror  um  D  octoru, vt  &  antca  profcifus  fum , 

rcduilicognitxnonfucrint,lcdftylo&co-  defimtioniiuriscanonici  inmtcndum  cflc. 

fiictudineirrep(crint,(/fw.yS^  contingit.  §.  Qt^lanc.coc/ilumcoiudiciOjrcuocaridc- 

& quia.  de  verb.fign.  Quare  cum id ,  quod  bct ad intellcchim  ip/Ius  Caftrcnfis ,  vt ictli- 

non  fit,  nullas  qualitates  admittat,  /.  attor.C.  cet  hxc  rccufatio  intcrccdat ,  poftquam  iu- 

deprobat.  leg.  Cclfm.ff.  de  vjucap.cr  vfttrpat.  ramcti  rcligionequis  fcfc  obftrinxcrit  quod 

confi:qucnsquoqiVidctur,vttalcmpcenain  nimirumvideatur  ob  vulncratam  conlcie- 

iurc  noftrointrodudlanonruiircftatuamus,  tiam  huiufmodi  rclponiionem  dctrccrarc, 

mii  in  prxparatoriis  iudiciis,  d.  I.  xtatc.  §.  qui  fiuc  vna  cuiri  iuramcnro  calumrtix.vcl  vcri- 

tacuit.Jf.  detnterrog.  iniur.fac.  item d.  Lnonfi-  taris  huiufinodi  rdponiioncs  vrgcanci;r ,  fi- 

lum.39.Jf.  de  procuratorib.  qux  lcx  apcrtc  uccxintcruallo.  Quodliquis  amplecbtur 

hanc  dirfercntiam  conftitucrc  vidctur,irt  intcrprctationcm  Philippi  Franci,dc  qua 

hxcverba:  2{onfolum  autemin  atliontlusejr  fupra  mcntioncm  rcci,  pcrcntcm  rcipon- 

interdtclis,  tjjrinftipulatiombus debet  dominum  fionem  ad  pofitioncs ,  vidcri  quoquc  dcfi- 

defcndere,  vcrumininterrogattontbus  qmqjy  vt  dcrarc,  vt iuramcntum prxftcc ,  non  rcpu- 

in  iure  interrogatus  ex  omnibtts  caujjis  rejpon-  gnaucro,fivcrfcmur  in  f  oro,Vbi  ftylo  &  mo- 

deat^exquibusdominus.an  igttur  heres  ftt  ab-  rciudiciorum  id  rcccptum  fic.  Alias  cnml 
Jensdebebit  refpondere:  tyftrefpondcrit  velta-       obftarc  animaducrto  ca,  qux  fupra' 
cuerit, tenebitur.  Qux .:u:cm  diuerfi iuris  fit  non difltmulaui. 

caufla,  ccrto  modocolligipoteftcx/.xviW/ 
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VartaacteptUnesyfavtrWtmdicii. 
'Dtfmuutmdtcu  vt tnhoc  MmfefMmttur.  tk Crnia- 


cto. 


tyflta  dtf'titio  tx  ittrt  canonrco. 

C*»£*  tffcttnttMdtcu,  9*«  ttcm  efforma? 

Camfft finaiU tmdtcu. 

CAttfpt  (ubftantialit  ntUHraUs  ejr  tucidenmlu  amm 

Qta  eftUmt  imdicio  tx  natmra  tpfimt  cebarcant*. 
tsfccefonauuucnqiu/intj? 


eogruentiiu.  infradepatriapotefi.  tcauuaeffi- 
eienrc,  quam  merimur  ex  peribnaiudicis  a- 
doris&rci:  matcria  cium  caui&  menrione 
facir:  forma,qua  vcrbacx  ordineinfinuanr» 
cuiinccognirioneordinacim  lnirituca  nul- 
Ium  <?ciudirium,/./w/«tt«.  tnfra  deferiten.ejr 
intcrloc.omn.iud.l.  atud>.cc,infrahoc  ttt.l.  i.  tjr 
l.  int  crhcr.no  infra  commin.it.  epifr.  &  epigram. 
dcindc  f  cauila finali,qua fubminiftrant  ic-  5 
quenria  dcicriprionis  verbajirium  finicn- 
darumgraria.Hiccnimfcopuscftiudicii  vi 
Arixhutusverbi  f  iunt  ii-    /.  t.ff deretud.l.  termtnato.  C.de fruif.  &iit. 

nam&di-  e^penfJ.i.%.indequjiritur.ffJeoper,nou.nunc. 
icrctioncmdeiignaCjdum   Maranta  pnrrcrhasadhuc  aliasfrescauflas 
d!cimu$,infantpsiL*  furio-   ^pcricqmturjrubftancialcmcauflirrtinacu-  ^ 
fbs  carcrc  iudicio  ,J,fu  pr*~    ralem.S:  accidcntalcni.  Sed  liarc"  ipfi»  conci- 
tor.       nonantcmfcdeht-   nenturfub  caufiisa  nobis  commcmoratis; 
duiu.zctioi\cm,vt§.qi(.td4W.inJrtt.d+<Uiion.    Subftatiam  n.  dcfinimus  cx  mate  ria,  forma 
iurifdidrioncm ,  /.  2.  i.fin.ff  de  tudic.  itcm    &caulfa  cfiicientc  cauifa,naturam  colloca- 
fcntcnuam,  cap.pcrfinas.  extra  dcappcfbtion.    mus  i  n  ordinc  iudicii  &  fcopo  a  ncbispro- 
vltimam  voluAwtcm  J. t.C.de Sacroftifff.ee-   poiico.quo  cciam  accideriarefereridaiunr. 
x  c/^hocvcroinntuloinihilaliudcom;net,    -j-£nimueronatura  iudicii  cir,  quo  in  loco  7 
<juam dilccptacioncm cauifx,  qux ex parcc    cccpcum iic iudiciu,ibidcm ccia  vc finiatur,/. 
adoris&rciapudiudicem  cxordinc inccr-    vbtff.de /W.v.kcm, vcficindiuiduu,dequd 
ponicurlicium finicn^trum  gratia ,  cum  fi-    Lin  hoc  iudicio.  27  ff.  famil.  ercijcund.vticr- 
nisiudicii,  vt  Cuiaciut  itgfujs paratttUs  etiant    ueturarqualitasinpcrionarciSf  acloris,/.»? 
*^r*4«//,iitius,aquoji^di^u^'  Hxcde-  dcbct^a/.ff.Jcreg.iur.i fin.infradefrucl.ejrlit. 
fcriprioaCuiaciopropouf^uibcc&Jconi-    ^f/^tiHniacurccrcoccmporcquod  dcfi- 
plcctituromnia,quxadcognitioncmnacu-  nicuraIuibnianotriennio/./>r^ir^i/.,W.i- 
3  rjc  ipiius  vidcntur nccelfana.  \  Llt  &  ;\ha,  %    tcm  vt  omnia  videantur  in  iudieifi  dcducfo; 
coIligcrclicctcxtcxcuwfif/».y^/i«-,  devcrb.    quarfuntcx  nacuraa£tionispropdfica',//S/r- 
figntfic.  quamque  co  nomurc  commcndac    mm.  61.  ff.  de  iudic.  I.  adtlcs ,  zs  §.  itemfcicn- 
Abbas  inrubHc.ext.deiud/c/v,cjpod  fitlcgiri-    dim.ff.de  ddtltt.edicl.  I.  /J.fic/tm/ibi  ,hoctit. 
ma  cauifx  difcuilio  a  iudicc  inuTpouca :  a    vt  vniucrfalia  vcl  gcnctalia  iudida  rcftrin- 
quanonabhorrctdcfiniticMarantx/ijr/.^.   ganturperiequcntia,/.//«/^f///:  -j-  Acccf-  8 
n.t2.tnJttoJpccn!o}  quodlit  miniftratio  iufti-    ibria  iirnt ,  qux  prztcr  folemnfm  iudicii 
lix.quxHtaiudicein  cauifa  propoiitacora   curfumemcrgerc  vcl  inciderc  fblcnt,  vt  ii 
to.Cuiaciarra dcicriptio  conilct  cx gencrc,    opponatur quarllio  ftatus ,  vt l.  $ttotieus ,  hoc 
vtdilccptario,C4jmilla&iniudicioiStextra    tttul.l.  i.tnfrade  ordnt.  ag.  vt  eft  cauifa  rc- 
iudiciumintercccIaf)^//;/;^r/f//>/;<r^//r./i  cohuenrioius,dcqua/.c//wy^/r//4//«//>yr4 
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defintent.  ejrhttcrUcut.  omn.  iudic.  exccptio-  pcratorum  refponfio,fiuc  cqnclufio  omilla 

ncs contraiudiccm, /. apcrtiffime hoctttul.-x-  maiorihuic  cnunriationi  caqueminori 

ctorcm,acculatorcm ,  toto  tttulo.fupra  qutU-  nicitur,quod  iudicio  ccepto  viiirarum  ftipu- 

gtttm.  perfbn  jlind.  inittd.  hab.  itcm  infraqui  latio  non  iit percta.Maior hoc  mo«k>  cfferri 

accufarenonpoffunt.  Scd  haic  omnia  ad  caul-  potencq, licis  contcftationc,vcl  alio  modo 

iamformalem ,item  &  linalem  refcrcnda,  pcremtuno  cft,adhuc  pctipoccft.  Scd&c. 
que  nedum  proxima  quxquc,  fcd  &:  rcmo-       Cctcrum  in  hac  coll  c  cTionc  confcquens  L 

tacomplcdhtur,  vtincaulla  cmcipntc,  vbi  ericjftminorem  expediamus  ab  illis  argu- 

cauifam  proximam  iudiccm  &  ftigantcs,  mcm»,  quibus  prcmi  &  onerariillamiam 

rcra<5tam,procuratorem  &  aduocatos,  &c  antc  oftemmus.  Diftinguimus  ijncur,  intcr- 


intclligimus. 

L.Leodemtit. 

• 

SVMMAKU. 
i    fttdicu  officio  tncumbere,  vt  ficundum  firtnam  U- 

btUt  ep-btitconttflattonispronuntiM. 
i    tsfcctflorut in petttt tnem  &  condemnationem  non 

dtduiia  ampittu  peti  attt  adtudtcart  non  poffimt*. 
§    1>otl  acceptum  Itbtlbtm  emtncUttom  ampltm  lo- 

sumntneffe. 

4-    Qmd tttrts  ft  vfurtt  ex  (ItfuUttone  debeantur ,  an 

nouotudicwpettpttffintj. 
j    f/ittrtffc,*n  vfitra  dtbeafjturojficio  iudicie,  tvt  vero 

ture  ailtonu. 

tf    %sfcctffortay  cfttt  nulU fltpuUtione  muntttr ,  notto 
tadtxto  pett  neyMCHnt,ne(]j  cttapoflfiUttonefirtit. 
!  7    Vfur*,frubliti>expevftt btu,<tntclttem  contejtatam 
pettmUfcnu 

i  /~»  Vm  orficio  iudicis  f  incumbac,  vt  ie- 
^-'cundumformamubclli  &  litis  conte- 
ftacionisiccucx  pronuntict,  /.  vt  fundta.ff. 
comm.  diutddff*.t»frade  fidcicomm.  hcrcdd.  i. 

t  infradeht.conteflat.tezccclYoria^in pctitio- 
ncm  &:  condcmnacioncm  no  dcduccaam- 


fcrfcf  an  vfurxdcbcancur  cxorhcioiudicis, 


quod  aihoni  cohxrcac ,  vt  eftm  omnibus 
acTibnibus  bonxhdci ,  ek  per  confcqucns 
ticpaikijd.  L 4.  tnfrx  depofttt ,  an  vcro  iurc  a- 
cTionis,quodtcilicecfincin  ftipulatione  dc- 
ducTx,  vtl.Uci.i.ff.dcreb.  crcd.fi ctrt.pct.  Pri- 
mocafu habebii  locum  difpoiitio  Lattarta, 
infra  depof.  itcm  l.  eos,  wfra  dc^>  vfitris.  cttnt  . 
ftmdtb.  fttpra  relatu.  Secundo  \  cafu  prx-  6 
fcns  Impcratorum  confticucio.  Ratiocol- 
ligipotcftcx  d.Leg.  4.  itcm  l.  ccnfum  Ctpua, 
S.jf.deeoquodcertobco,  vbi  Africanus  lunf- 
confiiltus,  nccnon  Paulus//  ..eod.  graplu- 
ccdcpingunt,quid  diftcrciuix  litintcr  ca, 
qux  oiHcio  iudicis  prxftanda  fin:,&illa}quji 
iurc  ftipulationis  copctunt,iam  aLiqua  Ibrtis 
quantitatc  Ibluca.  Nec  mutanc,qux  dc  libcl- 
lorionmucando,itcm  fentencia,  quodrifa 
pctitioni confomiis cifc  dcbcat,funt  dubi- 
tandicauflain  medium  adducTa.  Eteriim 
nbn  didmus,  hoc  codem  iudicio  ficri  poifc 
autdeberc^cdalio,quodfincdu5ob!igacio- 
plius  pcci  auc  adiudicari  ncqueanr,  /.  *.  tr.fr*  ncs  Vnat>rti  s,  altcra  vlurarum,  qua:  in  ftipu- 
depof  l.  rcrmtnato.tnfrx  defrutl.&ttt.expexfL  ktionttn venerunt.  vc  hic  &  d.  I.  centttm  CtU 
PauUtvrefpondit,  42  ff.  dcre  iudtc.  I  eos.  infra. 


hicejrd., 

putt.  Poi  ro  illa  auditamcnca,  qux  codcm  iu- 
dicioolficio iudicis dcbcntur,vt vfurxf  fru-  ' 
Crus,cxpen&litis,mfi  ancelicis  contcftatio- 
ncm  petita  iint,ccmiira  vidcnrur^rg'.  noflr* 
l. &d  l.  4.  infra  depcf.l.  cos,  rnfrade  vfttris.  £ 
centum  Capua.ff.de  eoquod  certo  loco,  l.  tcrnu- 
nato.  infra  dcfrucl.  crlit.  «p.quod  libcllus  c- 


de  vfur.  idquc  iuxta  dcfimciencm  rcgulx 
cum prtncipa/is.jf.  dc  regu&  iuris.  ey  L.  edita.fu- 
pradeeden.  quacomprchcnditur,poftaccc- 

3  ptumiudiciumnonclfcf  cmcndacioni  vcl 
mutarionilocum,vtibidem  dc  hac  eadcm 
quxftionecopiolc  diifcruimus,  &quidcm, 

qui  vfuras  debitx  quantitatis  m  ftipulatio-  mendari  ncqucat,ifcntcntia Ubclb  rcfp5- 

4  ncmdeduxilfcc,  f  iorceinpctitioncmcol-  dcvcdcbcAivtdi^mmefi  ,  nifiilJapoftlitcnt 
laca,dctcenorcnullam  mcntioncmkciflct,  contcftatamoVbtri  incipiantrtunc  n.  mp- 
vcl  ialtem  pro  temporc  tcmpus ,  quod  pen-  plcn  ofmffz  poterunt ,  vfquc  ad  concluiio- 
detciudicioccdcrc  pollct,omilukt,mota  ncmincauff^.adtUs72f.i.fciendnm.jfdea- 
quxftio  cft;  an  compcndiu  tcmporis ,  quod  dtl  t.cdtci.  Quod  bcnc  notandum  cft  pro  o- 
hbcllo  complcxus  non  crar,cirpto  iudicio  mnibuscauilidicis,&  iracclfantomncsdir:. 
adhuc  in  conucncioncm  dcduccrc  poilit  ,&  ncuitatcs,  qux  de  nouatione  hic  a  DocTori. 
quidcm  argumcnta,qux  ordine  digcili,eius  bus  adfcrumur. 

faciendi  tacultatem  amputare  vidcbanturj  t      i  • 

Contranumtamcn  rcfpondent  Impcrato-  i-cXIlcet.2. 

rcs  Scucrus  &  Antorunus  eius  temporis,  H    ,   ,  ^vmmaria. 

quodiniudiciumdeductumnon  cilbc,ad-  '  ^™f"^™™$*^*bt»m+ 

uctfarmmadliucconueninpolfe.HxcIm-  B  ^ZuZLefcdfe^nu. 

iVcr» 
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Tindeiudiciis.l.i.  jroj 

3   VerbagentralugttiertfoerifeinttStgend*.  conciliabituf.  •fLextkrcbusjrtctiamZzCms  j 

4.   SeHtent*U&cxjf>ir*reo{fUvmimd»tu  dtlegati.  luccontracbnimuncmfcntcntiam  prortu- 

s  iMtntemwdKutxnttur*  ttltonu,  tttm  &  in-  tjat>ri£utro  m  ^afu,  fiuc  abigrtorantcqua;- 

dt*mt#jka.^<*^c>!Lv.  damfpccicsomittantur/iucafcicrttc^cum 

6  Tute!*aUto*profecuttontrejtrttl»nem  fuam  *e*  ,     ,r  111 

^  ■^       r  ■  haclegcpugnarcdeprchcndctur,cumrc- 

7  ?n,eSctfml.derebm.f.derecep.*rk  itri&o  VtrobiqUocUmhabcat,quamuis  vl- 
i    Caujfe conunenttam nonpofe dtutdt.  timocalupuenacommittatur.Ego  vci  o  (hi- 

PRonuntiatumhuiuslcgismagnam  affi-  tuo,cahdcmIegemhiliilcommunchabcrc 

nitatcmliabetcumprxccdcntisconni-  cumpra?fentire(pbn(b,  quod  hicgencralis 

tutionisdifpoiicionc.  Narftfichic  maior  o-  ruitcondcmrtatioiillicvcfbfpedalisex  er- 

mittitur,  qu<i  (i  fupplcatur,incidit  cum  ptx-  rore,vcl  dblb  partis ,  quafdain  lpecies  in  lite 

ccdcnti  alfcrtionc ,  quod  lcilicct  id ,  quod  nondeducentis,cum tamcn dcrebus& co- 

1  fublatum  t non fit, poflit  alio iudicio  pcti,  troucrfiis omnibus conuenillct.  Quinturtt  g 

pcr  gcneralem  conucntioncm  tutoris ,  qua*  obiccm  tollcmus,  fi  perpendamus,catilfx  f 

in  jpfccutioncad  rescertas  fucrit  adftricta,  continentiamdiuidinonpo(fc,&  iudiccm 

&  rcm  iudicatam,  quae  fccuta  fit ,  non  intd-  datum  dc  quibufda  pronuntiadb  fiio  officio 

ligi  actioncm  tutelxfublatam.  Confccrariu  nonfundtum^&adhrtcadiripoifc,^./.^»/^ 

i^iturclfc,  vt  idem  adito  priorc iudicc peti  tamen^g.ff.derecepi.arbttr.  Scdquiacocafil 

adliucpoiTir.^ropofinononhabctdirficul-  primafcncentianullaen*ct,n6  abfurdaccn- 

tatcm.Alfuuuiononcarctfcrupulo,&pro-  icridcbet  fcntcntia  Odofrcdi,qUam  tafori  • 

1  ptcreacnuclcanda  fConftatn.  quod  a  rc  defcndit,quamuisZafiusiIlamridcat,quod 

ludicata non lit dilccdcndu, /./.  cjr/ot.tif.in-  acccptum tudiccm intclligamus de iudicc f  " 

fra  dcre  ittd.it  etot j/t.ffde  dtfcept.reitud.l.lttl.  ordinarioapartcele&o,vclquodprima(cn- 

j^r.V<rr<-W./W^.addttailIaconiidcrationc)qj  tcnciavalucrit,(cdiudex  datus  cognolcere 

3  vcrbagcncraliatgcncralircretiaintcllige-  itcrum  cceperit  dc  cauifa  ex  delcgatione 

c\^(\\\tJl.t.CJeUg.i.%.gcKcrAlitcr.ffJele.prxff  noua,vclviprimirefcriprilatiuspatcntis. 
deindcvrget/ ficumttbi^.hoc  cod.tit.ibio-  *  fj^nc 

milfacuia!oni'qux(tiononimpctrat,vtlis  i-.qUOUCns,J. 
fcmcl (initainftaurari  poffit.  Tertio  obftat  SvmmariA. 

l.Jitb  prxlcx.  iO.fipt*  d:  trtmfiit.  qUZ  do-  ,  tunfMtonUdiMerfutfcfpecict. 

cet,  quod  fub  pt\r:cxtu  ipccicrum  poftca  z  Q^fl,ot:cjflamtanauamgraMieruprtuudiaitn- 
repcrcarum  nort  poflit  tranfactio  rdcindi.         ,eiitgmturferu*to  examtmf 


repcrcarum  non  poflir  tranlactio  rctondi.  teilig* 
(^artortegoriumfacellcrcvidctur/^Vvw  **> 

^^:^rr^/..^.vr.quxco:uranuminvIci-  3  Qu*ji,ofl*tmfinc,datam 

r    -i        j     ■  j        1  ,u  j  •    J„  c- „  mamdifiepraitoneminfrr 

4  mocaiuvidcturdccidcrc.  Lityoe!ndc&.a-  J  r  ™ 

liadi.ficultas,  quodcum  fcntctialaracxfpi-  /^Vm  iurifdichonis  diucrf*  f  1 

rccoftciunuiclegariiud!cis,M/>.^//f^.  ^  cics,mcrum&  mtxtum  impcrmm,  & 

extr.dcoj}irJd:glpaul-Mrcfbonitt.pUudtc.  dcindcfimplcxlurildictio,/.  tmpermm.ff.de 

r.^.viJcuuridciudexpoiicadiri.  Sed  fub-  /*r^//7.&lingularum  (pcacrurricerti  fint 

B^otii  m.svt uuxparum  dcrogcnt,orfcndi-  ztidte.vttbtdcmaDt&oribUetcdmmemordtur, 

cuhs,d-hnmonoitrxlegisraaleratutocofc  iipefit.vtqutsdcvnafpcaevclgradudifcc- 

locari  potcnt.Quamuun.  auctoriasid  hi-  ptarcpo(hc,dealus  ncqucat,  vtl.foUmus.  §. 

dicata :  dcfendi  dcbcat,  tamcn  noh  vim  fola  final.jf.de  tudic. L 1.  &  2.  infraftanon  comoet. 

<  invcrbisconftituimus,fcdct.a:ntinmcntc  ittdic.LpL%cettnfradepedan.tttd.  vbi  quxftio- 

& congrua  volurttateiudicis, quairi  colligi-  nis  ftatus  f  tanqdam  grauioris  hraeiudicri  1 

muscxnaturaadionis,tntentione,cvficto  intclliguntur  fcruati  cxamint  (upcnoris 

6  iudiciaprofcquentium.t  Poriogcrtcralisa-  magiftratus, fi  pnncipahtcr  vtraquc  caufta 

ctio.vt tutelx,negotiorum  gciiorum ,  dcfi-  excuticnda ,  &pcr  fcntcntiam dinmenda, 

nituraprxccdcntib.&lbqjtcntib.Pr^ccdc-  L2.tnfndeord.4g.fxt.    AUudtamen  obti- 

tib.vtin conttia\b.Lfidccertayfipn,detr*nf  ncrc,ficum  bonorum  difccptatio  ahcuicf- 

*a.l.tubcmUs.tnfraadSC.Trcbcil.l.fte>!pitmb.  fct  delcgata,  quacftio  ftatuspoftcatihadc-  3 

fdeaccept.lcquctib  U bic.&d.Uertb.Vnmo  rct*  cx  prxfcnas  Iegis  dcfinitionc  cdoce- 

cafu  lficufundu.i26.ff.dc  vab.  ftgn.lfub  prd-  mur,  dcindc  ctxxaLJinJ.fipradc  ordtn.  cog. 

*Y/*,nullam  fpccialcm  dctcrminaaoncm  cap.  deprudcntta,  cxtra  de  donat.  tnter  vtrttm 
poftcahabuit.Lcx,yW//£/  niox  fuo  loco    &vxorcm>  quodmultauatc,&  pcr  quan- 
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Commcnrarii  PetriGilkeriiiadlib.III  .Cod. 

t^fag n*  differenti»  imerdatttm  uuUstm ,  fjr 


dum  confcqucntiam  pcrmiifa  intclligan- 
f.r.qj.rnoniinarim&principalircrconcc- 
ci  non  folcnr ,  /.  i.ff.  de  auflor.  praftit.  I.  i.tn 
fn.ff.  de  (o  ctttmandat.  iurifdt(i.l.ftn.eodem  tit. 
1. 2.ff.  deiurifd.  omn.  cxcipiunt  noftri  cauflas 
Ipintualcs,  vtapparcrcx  eap.  tuam.  txtrade 
ordm.  cognit.  &  cap.  lator.  extr.  fui fil.ftnt  le- 
gtttm. 

LeXjficumtibi^. 

SvMM  A  K  r  A. 
t    InaSiontm  tuttlamultat  eafyjepuratatjptciei  ve- 


to 


II 


12 


'Datum  iudtctm  de/egaref 

tpficoncejfumfit. 
%An  ddtm  *d  vnmerfiatttm  cauffarum fucultutem 

d*ndt  iudicu  habeuc 

Stcjuit  antt  Itttm  cenrtffatnm  non  opptfutnt%ah- 
<jutm  tudtcem  cjfe  non  poffe,  tfutd  tttuc  turit fu. 


S.bUuoprintip^littUmaceefibrU,  vtfruclm ,  tx- 
pe/ifit  i:tis,  pctna,  item  tauffa  cmclionu  fubUaa 

ccnfebuntur. 

Viusconftiturionis  decifiopugnarevi- 
dctur, cum /.  2. hoc  tttulo.  quare  conci- 


rtttionemejfe. 

QVamuis  Iudcx  ordinarius  f  habcatfa-  r 
cuitatem  mandandx  Iunfdidtionis ,  & 
iraaljumiudiccmconftirucndi,  l.i.ff.  de  f 
cui  mandat.  turtfdtclio.  tfl ,  tamcn  jd  non 
procedir  in  iudicc  dclegaro.  \  Ratio  cft,  x 
quod  is  iudiciario  munere  fungatur:  quaj 
verbameoiudicio  non  iatis  pcrccpta  funt, 
non  folum  aBartolo  &  ciuflcm  fcculi  int  er- 
prctib.  fcdamultis  rccentioribus.  Secun- 


H 

liarioncni  cius  viquc  ad  hunc  locum  diftu-  dumitaquccft,inrcrellcinrcr  illos  iudiccs, 

Jjmus.  Scicndum  igitur  cft ,  quod  inrcrfit,  qui  habenr  auttoritatem  ius  diccndi,&  cos, 

an  tracrctur  de  lepararis  lpecicbus,  vtcum  qui lolam iudicandi poteftatcm  habcnt,  vt 

1  \ inactionctutcljcgencraliter  abinitio  pc-  appatetexderiniuone/./»f»»//./«/>rrf,  vbitjr 

tiuo  proccfluTcr ,  &  in  profccutionc  quae-  apudtjuosm  tntcg.  rtfttt.  ptt.  Priorcs  habcnt 

damlpcciahrcrlblumcomprchcnlaellcnt,  facultatemdandiiudicis,  /.  i.ff.dt  turifdtcf. 

vt  domus,  fupclicx ,  fundus,  dc  ahis nulla  om.tud. Alii,quodiudicandi minifterium  il- 

x  mcntionc  facra ,  hoc  cafii  confugicndum  lisfolum  concellumfjr,  non  habent  vllam 

cft  ad  dcclarationcm  legis  iccunda.-:  fquod  iunfdi&ioncm.  Ergoneciudicisdandilicc- 

fi  vcro  agatur  dc  rcbus  acceiforiis,  qux taci-  tiam, /.  imperium.  j.ff.  deiurifdicl.  om.  iud.  §. 

tccohxrcnt,vtfruchb.  expcnfislitis,parna,  fto. f  Porro  h*c  ipla  conftitutio  ccrtas  cx-  ' 

tunclocum  vindicabit  dcfinitio  noftra-  lc-  ccptioncs  habct.  Prima  traditur  in  tcxtu 

gis,  vttciliccticntcnria  aut  tranfiufriogcne-  noftroin  dclcgaro  Principis. 
ralis  ctiam  comprchendat  appcndiccs  &       Hjccipfaexccpuoftamcncertas  decla-  4 

zcccPAoncs,vth.c&l.2.ff.ftquisc*ut.lftnaL  rationcsadmirtit.    Primoquod  non  pro- 

ff.  dt  eo  quod  ccrto  loco^  l.  ttrmtnato.  infra  de  cedat  in  delegato  iudicis  dati  a  princtpc, 

frttct.  rjrltr.  expenfdc  qua quscftione  nos  co-  cap.fuperqutftionum,  27.  %.fi  vero  duo  dcoff. 

pi olius  duTcruimus ,  l.fi  de  certa  ji.  fupra  de  </r/ig.Sccundo,vt  criam  non  obtincat in  co, 

..  rn   :_:/!  s  :rr  f  


tranfatt, 


Lex  a  iudice,;. 

•SvMMA  R.  I  A. 


Ordinariutindtx  habotfhtulmtem  mandandaiu- 

rtfdtihonit,  nonauitm  delegatut. 
Jmelletliu  horttm  verborum,  tjuod  u  i 

mttnere  non fitugatur,  «b  amtlore  excujfa. 
'DelegatutPrincipu  tudicem  darepoie/t. 


S 
4 


cui  certum  miniftcrium  commilfum  fir,  vc- 

luri  vt  aliqucm  dc  faCto  cxcommu  nicct,  ab- 

foluat,dilpcnfcr,cum  irrcgulanbus  iniun- 

gatpcenitcnuas,  tkc.  §.final.  cap.  final.  exlrtt 

deoffic.delegat.  \  Tcruo,vt  nonpofiit  dclc-  J 

garc  lcruata  fibi  fcntcntia  vt  authent.  adhac 

fiadmtntftrator, hoctitu/o,  qua in  dcfinitiono 

obferuandum  eft,  maiorcm  cifc  potcfta- 

tcmord»narii,quam  dclcgati.  Namispo- 
Dectarationct  cjuadam  mc*propofitnm  tjuaflto-    tck  hoc  fc-^  fi  pubIlc,s  occupatioillbus 
nem,  vtfctltcet  locum  nonhabeat  tnltcnndo  dt-  _     .  .  j     *L        j/  t  ^t 

*    .   1    c    .    _  d-  \r  r    cuiancatur,  *.  authtnt.adhxc.tttml.pUtttjn- 

ie<rMo,itemjicertum  mimjtertum  tp/icommif-     r    ,      ,         .  .        _  *  , 

fumfit%  }**  depedan.tud.tnft ^//.  Prartcrca  notandum, 

WeUgatwT>™apunonpottfimActmeUrtftr*a-    quod  cum  tota  cauifa  in  alium  a  dclegato 

trasfcrri  poflit,t////4f  uoftra  I.cr*uth.fetj.patt 

ncqucat  conrra  Ltjusdt  totaff.dtrti  vindic. 

Ratioiu  dccidendi  colligi  poteft  cx/.  qtttd 

tamen.ff.  dertctpt.  arbitr.  quod  talis  cogni-» 

tio  non  fit  icparandacx  prarfumtavoluntatc 

committentis,  quz  tamcn  dcdaratio  ceilat 


to  fifn  fenttntU. 
Steleblafit  tndufri* perfSna,  1 
habot,  tfr  vnde  hoc  coUigatur. 
Ltgatum^roconfuiutudtcemtUrt  pofft, &r*tU, 

explofit  tdtomm  confidtrttttombmt. 
Vlurtt  r*t,ona  tn  Ugatoproctnfulit  mtmtoutrt,  & 
tjuatlUfmL,/ 


iurc 
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Ticdeitti 

g  iure  canonico,  vbi  indiftin&e  id  pcrmitti- 
tur."}-  Quanohacccxceptioinccrprccatio- 
ncmrcaptca  §.  /.  cap.fin.  cXtra  dt  effic.  deU- 
gat.  ttem  1.  intcr  aYtifitts.ff.  de filut.  quod  fci- 
Iiccc  locum  non  habcat,  fi  elc&a  hi  indu- 
ftria  pcribnat :  quod  colligitur  vcl  cx  nacura 
rci  dclegata?,vcluri  fiinquifitio  alicni  dccrc- 
tafic,Vclvcquis  dcidoneis  pcribnis  ad  nu- 
giftracus  gcrcndos ,  vd  ccclcfiam  admini- 
ftrandamdrcumfpidat,  dic7.§.i.  vcl  fidi- 
&am  fitin  rcfcripto,vt  ipfc  pcribnaliter  vcl 
per  ic  caullam  cxamincc,  d.  cap.final.inpr/n- 
cip.  dfl.  t.  §.  dehis.  i+.ff.eUfiparat.  Sunc  de- 
inde  plures  dcclarationes ,  quas  hoc  loco 
Alex.  Salyc.  Iafon,  Zafius  &  alii  pcrfequun- 
tur:  Scdhacvtpraccipuxfuffiaant. 

HaEcdcprimaexcepcionc  &  cius  dccla- 
rarionibus  lurliciant.  Secundam  cxccptio- 
ncm  gloifa  in  verb.  non  h.ibett  Bartol.  tn prin- 
cip.  Baldus,  numer.  i.  Caltrenf  numer,).  Alc- 
xand. num.  f.  Iafon.  num.  6.  Zafius,  num.  /7. 
eliduntex/.  cumprator.  /2. ff.de/udtc. &I.U- 

7  gatms.ff.de  offic.proconf^  Vbi  traditurjcga- 
riim  proconfults,  cui  mandata  iurtidictio 
cft, iudicem darc  poifc.  C uius  rci  racionem 
nonnullidignitaci&  cmincnciori  poceftaci 
ipfiusProConfulis,&abeo  confttcuci  legaci 
adtcribunc,  vtqucmadmodum  inperfona 
Principisimpcriifaftigium  hoc  cocihet,ita 
eciam  in  his  masiftratibus  «jradus  excellcn- 
rior  illud  impcrraifc  videacur.  Bartolus 
autcm,  id  propterca  fieri  confticuit,  quod 
vt  ipfe  loquicur,  dcconfenfulcgis  dcfigna- 
tusfic.  Caitrenfautem,  AIcxand.Iaion,Sa- 
Iycct»  vim  in  co  confticuunt,  quod  vidcacur 
eiTe  delcgatus  ad  vniueriicaccm  cauiTarum, 
/.  obfiruare.  %.final.  cum Ug.fiqnent.ff.  de  offic. 
proconf. &aph.ad  vero  Cumanus ,  cuius  fcn- 
ccnciam  amplc&or,  lcgatum  proconfulis 
propccrea  rd  poife  confti  tuic,  quod  tlli  man- 
daraficiuntUidio,  argument.  L  lmperium.%. 
final.ff.de/uriJdtcIion.  vbi  Duarenusmcclle- 
&um  cius  §.  non  inconcinnc  pcrfcquicur, 
ncc  non cap.  2.  eiufdem tit.  Ec  quamuis  Ia- 
iotihicnumer. !.  calcm  inccrpreracionemex 
co  rcpudicc,  quod  idcm  §.  incclligendus  vi- 
dcacur  dc  co,  qui  iunididioncm  m  vim  Im- 
pcrii  habcr,camen  abeodcm  iniedus  fcru- 
puLascxdc&nitioncLcum  />r*tor.  12.  %./.ff 
deiudtc.  facile  tollitur,  vbi  prarfcdus  vrbi  lu- 
dicemdarepotcft  invim  Imperii  ipfi  con- 
ccifi : legatus  vcroprocor.lulis  cxco,quod 

I  mandaraipfi  Iuriidtdio  lir:  Tamen-j-pro  vl- 
rcriorihuiusquarftionis  llluflrationc  obfer- 
uandum  cft  m  lcgato  ptoconfulis  adhuc 


iciis.l.i.  jo/ 

alias  qualitatcs  ,  qux  hoc  i  n  ipfius  perfona 
fuafifle  Vidcantur  >  concurrcrc ,  nitnirum , 
quod  tota  iurifHidio  ipii  maridari  f  o  J  ca  r ,  d. 
LUgaius.ff.dcojfic.prbconfitttmLobfiruare^. 
%.final.  eod.  L  cumprtttor.  §.  i.ff.iudtc.6c  quod 
ctiam  illud  faciat  cx  prouifionc  lcgis,  d.  l.ob- 
firutre.  %.final.  quod  dcnique  hilcgaci  non 
audoritace  fua,  led  populi  RomamScnarus 
autPrincipis  vidcancur  1  n  hoc  dcfignati,aut 
poft  ipfius  nominationcm  probaci,  vcillis 
mandari  iurifdidiiopoffcc,<_^W.^o/- 
Ux.genial.  dier.  Ub.  f.  cap.j.  ejribidem  K^indr. 
Tiraquell. infuisadd/t.  Ec adrniifahac Cxpo- 
ficione,prxfcntcm  dedaracioncm  inccr  cx- 
cepciones  referrc  nonpoterimus,cum  prin- 
dpalis  rcgula  dc  daco  iudicc,  non  dc  co ,  cui 
mandatacftlurifdidio,  loquacur,  j-  inccr* 
quos  magna  difFercncia  cft,  vt  cx  cfFeclu 
praeccdenti  conftat  >  &:  aliis  quo«  cxhibc- 
mus  in  Lplacet.  infra  depedan.  iudicib. 

Tcrtia  prinCipalis  cxceptio  cft ,  quod  dc- 
Icgarionilitlocus,  fitalispoteftasipii  nomi- 
nacim  f  conceiIafit,4>^#w.  /.  non  dtfiingue-  10 
mus.  %.quafitum.ff.derectpt.  arbttrA  Quar-  11 
ta  cxccptio  tccundum  noftros  Dodorcs 
eft,ficutvniucrfitas  quacdam  cauiTarum  fic 
dclcgata,vcluticiuitatis,caftri>  autpagi.  Is 
cnim  potcft  fccundum  gloifam  /.  t.  §.fin. 
ff.quisa  qitoappell.  argumtnt.  eius  text.  vb/  ita 
pronuntiant,  Bartol.  &  aUi  in  d.  leg  1.  §.finaL 
t^ilex. hic nnmer. 7.  htfon. num. 7.  TLaf.nu. 20. 
Scdfanctcxcusfidiligcnccrcxcutiatut,mi- 
nimcidipfumimpccrabit,quodnon  dc da- 
to  iudicc,  icd  deillOjCui  mandata  iurifclictio 
eft,loquatur.  Accedit,quod  cciam  cx  ccxcu 
nonappatcat,  anis>  qui  mandauit  IurifHi- 
dioncm,  fuerit otdinarius , an alius.  Nos i- 
taquc  dc  intcllcftu  cius  tcxtus  copiolcdi- 
fccptamus  in  /.  u  infraquiprofu*  Turifd.iudic. 
dar.pofi.  Qu.od  vcro  ad  prarientcm  quarftio- 
ncmaninct,itadcmum  admittercm  hanc 
dcdarationem,  ii  illz  qualitatcs,  vcl  ialtcm 
promaioripatteconcurfcrcnt,quxin  lcga- 
toptoconiuIisintcrueniunt:quo  cafu  intcr 
cxccprioncstcccrifcri nonpotcric.j* Qtiin- 
tacxccpciocft,  iiquis  ancc  liccm  concelta- 
camnonoppofuic,  l.Pomponi/ss.  %.  ntih.tbi- 
tionis.ff  de  procuratoribus,l.  itademumfuprA 
eodem  tttul.  Plures  dcclaracioncs  ii  quis  rc- 
quirac,  is  I.ifon  cm  &:  Zafium  itic  adirc  po- 
tcrir}quiillas  acCufacc  pcrfcquunrur.  Nos 
cnim  eaidem  de  induftria  omitcimus,  quod 
vc  Conftabic  cx  Uge placet ,  infradc^  pedan. 
iudic,  -j-nontamtrcqucnsfic  faciodandi  iu-  ij 
dicis* 

Vv, 
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jo<£  Commentarii  PccriGilkcniiadlib.il  I.Cod. 

T    C-rHtK      rum  L  debitO-  duplcxf  W  iignificando  munus  fuftincrc,  ^ 

L.  ^erUUS36.  CUtTl  J-.deDltO  gc^cris&lpcSciiGcncrisdum  vniucrlum 

,ri>7-    ...  c  ius  complccticur  fiuc  fcriprumfit.iiucnon 

Vm  harum  lcgum  vtditas  cx.gua  nt,  '  +  VndccuamCiccro«A*.  Toptc.  7 

fublata  in  Chrilbano  nominc  omm        ^  ^  A.quiutcm  conftituta 

fcruitutc,omiflaillarumcxpohtionc,ada-  jjj.  qdp|uflcmfiintciuiUtis,qUadcrcnQl 

Jiaslcgcsprogredior.  copioicfcnbimus  W  nofirotrxci.  dc  vfucap. 

LcXa  placmt,8.  fjr  prxfcrtpt.  tn  prafat.  num.  iS.  ejrfcq.  Pcr 

Symmaria.  tinccquc  luec  ipfa  obfcruatio  ad  conruca- 

t   VarietatUBionUinprafenttUge.  tioncm  lllorum^qui  ftacuunc,iudiccm  dclc- 

3  *JM*iros  vidert  uxtm,vbt  fcnptum  im  a^uitad  gatum  ka datum,vt  ^quitatem  fcq uatur,cx- 

pnponatur.  cuiari  li  ius  fcriptum  no  fequatur.  Scriptuin» 

I    TrtncipuefeUgttinterpretMri.  dum  paclaftatuitobibruanda,/./ ^*^, 

4  Vlucapionem  quavtdeatur  effe  eontra  aamtatem  .  a  ,  ,  j     r  : 

LurtUem,  Lnoftroprobari.  {  'f  dt  ^Kf**  '  H">dlUffU 

,    Omnttd,  quodturisefl,  ettomaquumtfe.  turu,llCXXl  l  iffdcrejhnwtcgr.  §  per trad/tltt- 

4    rerbum  axuttcuit  dupltcem  tn  Rgmficand»  ratit-  ntmjnfi.  dcrcr.  dtutj.'cradqu/r.  ear dom.adco 

ncmobttricrcefrgenerit&fpecteu  vcnonrcferat,an  iilud  ab  initio  fa&um  iit, 

7    DefimttotquttattsexCicerone.  ancxpoiHado.f  Nullus  n.  mortaliQ  adco  8 

/    ^u^mortMhSt^Jibamimsri^vt^nM  fcj^       mcmorijt  aut  mgcnii  vtomncS 

ca\ui,qmquandoq,mctdcreponeyu,compleittpo-  ,    ,  .     .  .   "  ,r 

titertt  calus,quiquandoq;incjdcrepoilunt,  com- 

P    N^nfmptaaqmtatinqutbusconfftaL.  elcch  potucnt,/.  nonpojfuntffdeUg.  f  Non  9 

f    Qwdottquitaifptcietmunerefungtdtcatur.  fcnpcutn,vc  coniuccudinem  rarionabilc,  /. 

ii    t^idieclio,J}riclumtiti,cur»oppomturaquitati,*'  quodnon  rationc.ff.  dt  ieg/b.  itcmdum  VI  ra-  . 

mnemturucauffimpertmtt.  cionis  fuppict  cafus ,  qui  defidcrabanrur,£ 

t2  QmdaHtemftgmficetficpponaturbontfidei.  mnpojfmtffdcUv.l.ntq.cod.tltA^m  refhin- 
tj    JmcMlutl.profpexit.ff.quio-aqutbut.  \\J  adfcrc  %    uxm/iu  if.de tur  atron  Pr«- 

Soltu Prmcept  quomodo  dtcatur  effe  tnterprtt  U-        r  a  .&    1  ?'(lu<imuts-JJ-  t/urpstron.  r 

^      1  .  tcrea,dumicquimurillam  xquitatcm  in  ll- 

tj    Vfucapionemnon ejfe  contra im  naturale,  remf-  K quxncq uc  cx  vcrbis,nequc  cx  fcntcntia 

fiue.  coiligi poilunt, l.ptn  C.  adexb/b.  i.  2.  %.quxn- 

I  T_T  ALclcx  non  codcm  J  modo  itl  omni-  (juam.ff.  de aqua pluu.  arc.  tttm  §.  nam^.tnfitt. 

*    bus  imprcflionibus conccpta  eft :  VuU  deacl.  VJrimo dum contra  vci ba  diipoiitio- 

garis  n.  cdicio  ita  fc  liabct,^Ai<:////  in  ommbus  nis  mcntcm  (latuends  Icquimur ,  /.  Cajar.ff. 

tuJtais  prAcipttum  iujlititt  aquifJt/f/fcfiript*y  depubUcanu.l.n xmbocture.ff.de  vulg.  ejrpf- 

qu&mjlrichiuriscffe  rattoncm.  Porro  codcx  pUl.JUbjitt.l.  non  dubiumfupradt  ttgtb.\ ^Spc- 19 

Florcntinus  omittit  vcrbum ,ffripu,  eamqj  cici  autcm  otficio rungitur  in  vltimis  tnb^s 

icctioncmprobo.  Sunt  multa,  qua:  contra  caiibus,cumiurifcriptoopponitur.  PorrO 

dcfimtioncmnoftrxcoftitutionis  abinter-  Jioc  ms,dequoIoquimur,(tridumius,  pn- 

prctibusobiiciuutun-j-  IVimo^quodmuJci  ma  frontc,  lcd  rcucra  non  complccluur, 

cxftcnttcxc.vbiiusftnctumijquitatiprxpo-  cumilniftum  illudfit,  quod  durum  iusia- 

nitur,  vtl.profpexit,i2.ff.qutey  a  qutbus.§.r.  telligimus>quod  cx  gcncrali  fcrmonc  con- 

/. interc.iuffds,jo. %.nonomnia.ff.mancUt. acce-    tra mcnccm lcgislacoris prohcidirur ,  Artfi. 

dit.  1. 4.ff.dclegit.  1. 1  quoticm.jf.  dt  tond. inff  Etbic.  Ub.  s.  c.  to,.  vbi  &  nos  fcnfum  vcrboru 

/.  /.  %.Jcdfifctcntc,2t.jf.dtcxcrcttor.l.grjice.  §.  Philofophi  cxaclc  cxcurimus,  &ad  vcilitatc 

3  tllud.ff.defidciuf. Sccundo,quod non \  no-  lcgum accomodamus,quo rcfcrripolfunt/ 
ftrum/itlcgcsintcrprctari.fcdPrincipis,/./*  2.  %.fcdquii  d/utna,devetcr  iureenucleandt, 
l.lcgcs.l.cttmdcnouo JuprxdeUg.  Tcrtio,quod  ttcm proam/umfixtt dccreta/.  j- hxc  cnim  ad- 11 ' 

4  viucapio,qua-iurc  j-ftriclo  niracur,&con-  icctio,ftriftum,quandoopponicur  arquica- 
craarquicaccm  lic  hacuralcm ,  /.  iure  naturJt  ci,  pcnnhtomncm  iunscauiram,vciiin  vcr- 
206.  cameniurenolcroprobccur,i///^///i    bohominis  eucnirc  folcc,  ii  adicclio  pcn- 

5  ^^/ww/>.Quarto,quodomneid,f  quodiu*  marformamvclfubltanciamlubicdi,vtho-. 
ris  lit,  td  cciam  fit  arquum,  cxp.  ertt.  dtfi.+.l.it  mo  mon ilrofus,  piccus,  hctus,  Zcc.  /.  14  ff.  de 
^^r////?.Cr/«r.dumiusdcfiniturelIcarsbo*  fiat.  bom/n.  abortiuus,  leg.  fccunda.  Cod.  dt 
ni&rarqui.Prodiirolucionehorumargumc-  pofib.bered.tnjht.  autvita  v  clipintu  carcns, 
torum,& quxin candem fcntcatiam adfcN  I.3. eodcm ///.Dixi quando  opponitur xqui- 
ripoircnt,fcicndumefl:,  verbum  a.*quicaiis    taci.    Namiibonaff  fidci,ahud  cSt,w§. 11 

siito- 


Google 


o 


Tit.  de  iudiciis.  authcnt.adh.ee.  507 

4clhnm-Tnf.de  atlion.  Talis  cnimreftri&io,  Svmmaria. 

quodaliud  iusfitbenignionsnatura:,  aliud  .  ^tiocauffaexprtxftmm  vthntttoTrincipu  •;. 
angufaori$,nihildccrahicdcfubftanria,aut  parandanoneft. 

formae«rcntiaUipfiusrci,vtinhomine,liis  i  prefensautbtnttea actrpitndaftdeludtstdd' 
mucus,lurdus,ccecus,&c.fic,^./j.Icaqucqui  lo^verodeajftjftnbminMcudeltgati. 

fubtihtatcmvcrborumnonmcntcmdifpo-  *  ^lf^rwctpuanafeforembaberepoftt. 

ncntium,autrationcipfamfequitur',ispIa-  ?  fc/-1ff«^«^^irffM«r. 

tm^4tX43ff&ntig.tyfitmtjm*\  Hishin-  itOexpnorumfiantia. 


damentis  ita  la&is,  non  cft,  quod  torqueant 
nosillaargumcca ,  quardubicandi  crgo  pro- 

'Jpofuimus.  tLcxcnim,/>r^x//,quauisdu-  7  ^"/^^«rw^^rfMftgii,^^^ 

ravidcacuncamcnracioncnocarcr.  £nim-  'p^^f^commtttereinpof^vtbacautben^ 

uero,vtrcacanimaduertitAlciatus,potAic-  ,  /^S^W^/^A-^ 
rutlcruiabfcnres,  quorumlibertasadtem-        /ww/>,    .  '  T       "  ^ 

pus(uitinctur,deadultcrioaliquidcompcr-  f  l^onprobibert al/tfutm^tto mmm adnocatt velaf  1 
tuhaberc,lin6experceprionevifus,laltcex  ftjjforuofficmmfitfiintatj. 

confcruoruxclarione.Z**  intercauffa&non  fXVx  in  prarccdcnti  lcge  deiuradclcea- 

*w«w,/:wW4/.caulkracxpreflamhabct,  V^rionis  cauta  funt ,  illa  cx  dcfinitionc 

q,fcilicct,li quidaducrli in itincrc occurrat,  prarfcntis auth. dcclararioncm rccipiunt  \t 

idnomittctiadnegotiaqucdaexpcdicnda,  quauis  Prindpis  dclcgatus dandi  Iudicisli- 

fcd  rato  imputari  dcbeat,/.* ff.de Ugat.tttm  l.  cenriam  habcar,  in  qucm  tota  caull x coeni- 

nuotiens.ff.de  beredinji.  Prartcrrarioncibidc  tionc  &  dccilioncm  cranicribacjcamcn  non 

coprchcnfam aliam cotinet,  quarprofcrrur  polfc  eundeparrem  controuerfia?altcri co 

Idiuusff.demtUt.tefa.EthxczdpTimiobiC'  mittere,  &  libi  rdiquu  feruare , tq,cogni- 

dionc.  Qupd  ad argumentu fccundum ac-  tio  cauux  cx prxfumta  voluntatc  Prinapis 1 

tinetvnacumFulg./«/././»./:/ii/>.d5f^.dimn-  {cpirmdznon(it,arg./.juidtamen,f.derecefi 

l4  gucrcpoiTcmus,tanagaturdccorrccrionc,  arbitr.  quodq;exadiusresabiifdemtraaari 

an  vcro  dc  prorogationc  &  reftri&ione Ic-  pollit,  quam li  in  partcs  diftracta  a diucrfis 

gis,  vc primo loco iolus  Pnnccps illudpoflit.  agitetur,&illa incomodalocum vcndicenr 

Sicdquiatalisdimnchodifficultatem,//^.  quarinperlbna  tabcllionis  irrcpliirccoquc- 

fapr.de Ug.&z  aharu  lcgum  non  tollat:  idcirco  ritur  Iuftinianus n4fueU.confitt.44.  de  tabell.in 

paulo ahtcr rcm  moderamur ,  an ftatuamus  /r//r.Conftituititaq;  cocacauirani  ab  illis dif- 

ludiccmvi  rationislcgcs  ncdu  inccrprccari  ccpttndamefle,&noneflepermirreridum* 

poffe , f cd  ctiam  debere,  lnonpoffuntt.nequey  vt  pcdanci iudiccs ,  qui  abiJlis  defignenrur 

ffJeUg.l.ttadcpofittontyff.deadmtnift.&peric.  dcquibuscandem  auch.  t incclligu  efo£ in  x 

tue.  ey  cur.cumjimtltb.  Sed  calcm  mtcrprera-  verb.confiUartts, itent BaU.Ang.  Cajir  Saijcet 

tionem  non  conrinuo  illam  vimobcinerc,  Fran.Aret.infuisfum.Atber.n.t.AUx.n.t.Fuk 

vc  fucceifor  ipfius  vcl  fimiles  iudiccs  ad  ca-  num.j.  alfcrens,hanc  cffc  interprctarioncrri 

lcminccrprccacioncm  allcgaci finc,  fi  aliud  recepcam,  vtctiamfacitloan. Sichard.num* 

rebgioluggcrac,nitivcceriviuralisincerprc-  vcl  aircllbrcs  &confiJiarii  ipfi  concriburi' 

taao  confirmaca  cilcc,^ /  cum  denouofupr.de  vc hancauthenc.  cxaudiunc  Cynus numer  2 

Ugib  .Diucrfam  cauflam  cflc incerprecacio-  Barcol.  num.t.  Iafon  w/w./.Iacob.  Cuiac^* 

nis  impcracoriar.  Ha?c  cnim  linc  ftyli , aut  uell.60. circaftn.  &qucm  fenfum  Bald.  Ane 

confuecudinisadminiculo  ccncc,  dtcl.i.i.l.  Albcr.Sal.Caft./«^4//^.rec^vcrbomm 

UgcsJ.fnal.fupr.de Ugtbus.  inccrprccacioni  magis  conucnire  facencur 

»5    Quxtertiodcvlucapionc tcommcmo-  certamcontroucrfia. &cognitionispartcm 

rantur,habcnt fuam  dccifionem  cx  rarioni-  fuftincre qucanc,  fcd  communi  coliJio  cum 

busanobisdcprajfcripcionibusinpcarfatio-  Ulisrcmcxpcdircpolfinc&dcbeanc. 
mt.it.  ryfiq.  rclaris.  Quartadifhcultascx      Sciendumautem cft  pro mclioriini 

_ _-•  .  _  _*  _  _.    -           J _  ll  ■        LLl  _.__._._■    /_   1  C .  — .       %        •  f%  ■  m  _ 


ncnu. 


obfcruationc  diftindiqms'  fiipra  relatje  fa-  duhuius  noftracaudi.qJod  qoamuis  reeu" 
ciJc  diluicur.  laritcr  Iudiccs  dati  alfcllbrcs  habcrc  ncque- 

Authentica,adha:c,ri  ad-      pS^^-tl^^^fi^  3 

.    f  *  InncipiseaprarroganuavnjfiucijlcaHciro- 

mimftrator.  —  adfiif .at,  vt  cap.Jiatutum,  {.affefforem, 

Vu  4 
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jo8         Commentarii  Petri  Gilkenii  adlibi  1 1  Cod. 

dt  rejcript.  in  6.  fiuc  generaliter  in  hoc  dcfi-  per  rricdium  cauf&intclIigat.Etcium  Alcx* 

gnatus  lit  a Prinripc,  vtin  multis  regionibus  *.i.conftituit,principiu  cauflat  cfic  liris  con- 

ncri  animadiicrrimusjdc  quarc  Cuiac  </.»*-  tcftarioncm ,  qux  res diiflcultatc no  habct, 

utllrfo. itemobferu. ltb.12.ct.  Non  folum  au-  mediu circa  concluiioncm ,  fine circatcm- 

tcm  hoc  conftituitur in perfona ddcgati  Iu-  pus  tcrenda:  fcncenria:.  I dcm  quoq}  vidctur 

dicis ,  fed criam  eius',  apud qucm appclkri6  probarc  I af bic  n.  1. 1  >or ro  Caftr./M.Sichsu*c!» 

ventilacur ,  vtnc is quidcmperfolos cofilia-  n.+. Za&/r/.£r*r^.^^incclugunc,medium 

v   rioscauiGeaudicnriam  accommodarc  po£  caulEe  conMtereinprobacione,vt  Ccilicct, 

fic.  Scd  cu  regulariter  Iudcx  ordinarius  hac  publicatis  tcftibus  illa ,  qua:  dixerint ,  fcrucc- 

potcftatfi habeat,  vttotani caut&cognitio-  tur,&cxcutiat.Finem idcrtiCaftr.& Sichar. 

ncmaltcri mandarcqueac,/.«wr*,j^*&/*r^  mcriunturlcrttcciadirfiniriua,  quxcxplica* 

tUcl.omJud.  fi  publicis  occupationibus  di  fh  -  n o  tanquam  lo I utions  diligeciarplanc rcpu- 

4  ncantur, Lplacet 3infr.dt {pedan.iud.  f  cra&ari  diandacft,cum camindubitataeauthcntica: 
poffic ,  an  criam  cauflam  appcllatiortis,  fcili-  noftra;  vcrba rcfcllant :  quactrina  cognitio- 
cet  totam  ipfius  cognitiOncm  &  dcfinitionc  ncm  rcquirunt ante  lcntcntic.  prolacionctrt. 

*  altcricomitterc]qucant?  Quod  de  mreca-  Finemitaqjincclligo  caulfarcondufioncrn, 

nonicononviderurdfedubmm/./fyfr^*.*-  dcqnain/Judices  ,eyauth.i:tbemut  ,hoctit. & 

Ji:omtrn,% intentionu, de 0//1  deleg.  Dciurcvc-  itahucrtoltrumtcx.cxaudiunc2af.Mr/./r^- 

ro  ciuili  ncgotiu  facdfit  prstfcns  noftra  au-  ced.nu.j.Cuizci\iinoue//.soJnjfne. 

thcnt.&nouclU^$./dW:  vndccadcmdc-  Dixi, Iudiccm  ordinariucauifa;audicn- 

promtaefti  N6  poflc  cortftituunt  Spccul.w»  tiam  fuis  cofiliariis  ad  modura ,  qucm  intcl- 

titideiud.deUg.%.excipipotefi3verfttemquodeJi  lcximus,c6mitterepotfc.  fSedindilccpta-  7 

Uujfa  AppelUtioms , Alberic.hien.j. gfoj.tnfr.de  nonem  reuocari  polfcr,an  ahis  vt  aduocaos» 

peenJud.quima/eiud.  &hocctiamlentirevi-  dcquibuspofteamenciofic,quiordinarii i* 

dcturBarc. hktnprtnc.  Glolfacamcnin prar-  pfius alfcilorcs  non fuaccautlam icaddega- 

icnti  lcgc  in  di&ione ,  Audiat,  Caftr     -Sal.  rc  qucat.  Et  fiquidcm  primam  audicnt.no- 

«./.Odofr  .*./.  Fulg.«.*.  Alcx.».^.IaO»./i  Si-  ftrae  expofitionem,  quam  tradiditglof fcqui 

chard. «XFranc.  Arct. tn fuo fitmmsr. exi  fti  -  vcUmus,res cxpcdita  cric. Qupd fi vcro Cy- 

manc,  cexc.clfeintelligcndudcco,qui  cauf-  ra  &Bart.intcrprecationc:n  amplcctamur, 

fam  delcgarc velit,auc ra  fuos  aflclforcs  rcii-  quam  ctiain  vcriorcm  cflc iudico,nortmhil 

cCrc,  fcruata  fibi  fcntentia  dcfiniriua,  adeo,  dirficultaris  rcs  lubitura  cl \  Exilhmo  tame* 

vtdetcrioriscodirionis  fic  Iudcxordiriarius  adlcnfumlcgis,  &rarioncm, qu.rcxraente 

5  fin  caulfa  appellarionis,quapriorisinftan-  ipliuscolligitur,pcrtincrc,  vtcautfxcogni- 
tix,vtmoxintclligclnuSi  Echxclcntctiaob  nonemleruacalibitenccncia,vcl  nullomo- 
au&oricace  inccrprccu  admitri potcft ,  qua-  do  in  alium  transfcrrc  poflic ,  vcl  faltem  acU 
uispriorconremncrtdanonfic.RariOcuifc-  hibicaillafolcmnitatc,qua;hicpra?rinita*ft. 
rcncia?illaperpcndicur,quodcauflaappdla-  Edoccmurprarccreacxnoftra  faurhcrtc.  g 
cioms  maioris  lic  prauudicii ,  vc  apparct  cx  Iudici  incumbcrc  nccclfitaccm  fuicipicnd* 
Zuti\.eiqutdppei/jt,detemp.rjrrcf>sr.appeA'.ittt'.  appcllacioriis , dc  quarc/W t.  rjr tdtotit.Jf.de 
coSyinf.de ap.ejrtot.psfftm  t.  Vndc  vidccur  elfc  appe/i.rectp.  Specul.intit.de appelk.  §.nuncdici* 
cxplodcndainccrprctatio  Ang.  hic.n.jAxac  mm.Iafonhtcnum.j. Pfartcrca intclligimus,f  $ 
dincrcnriamnonagnofccntis,fcdcontraa-  non  prohiberi  aliqucm  ,  quo  minus  aduo- 
pcrtam defirtirionc  noftrc  authcnt.candcm  cati  & alfclforis  ofhciumfulhncac :  quod ta- 
tacultatc dcfcrctis I udici appcllationis , qua  mcn ica cemperandu cft , vc in  eadcm  caulla 
habccadminiftracor rn  prion inftanria»  Ve-  illud taccrc nulla rationcpollit, i.qntjqutsju- 
rum cnimuero  Iudcxordinarius, qucadmi-  pra depofitti.  vbi  copio/ius dc cadcm  quarlt. 
rtiftratorc  text.noftervocat,  habctpotcfta-  Quxracio  lic,  quod  rnaioris  adminiltra- 
tcm i  liquidcm  publicis  occupatiombusdi-  tionis  iudiccs  grauiori  porna  praccllantur, 
ftringatur ,  vt caulla:  dilccptarionem  ita  fuis  dilfcnmus in  ipropcrandumy  §j/;tattt,m  vtra- 
coniiliariis, vcl ailcllonbus dccernat:  vt iplc  que,hoe nojiro tttulo. 

tnlitem  apud  fcagitanda  laltcincontelta-  _    . . 

rioncaudiat,  rurlusinmcdiolemcl,infinc  LcX,  IlldlCCS,^ 

autemoinnia,qua:c61cqUcntcrcxaminata  S  v  m  m  a  k  1  a. 

6  fmtA-hctcraticntcnuam.  tNoftri  intcr^  ,          ^     ^  - 
pretesnoniatiscxpcdiunt,quidtcxt.noltcr  utndMru. 

j  Sttx 
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Tit.  dc  iudiciis,  authen  ticJubem  us.  s°9 

m  Si tx brtxbttc temporu mppmrtMt ,  fxdictm non md-  hispoirefubliftcre,  fitamen  hoc  .1  litiganti- 

ht^utft  cmmfm  cognuunm,qmidfkctendmmfit.  DUS  defideretuf  ,res,  quoad  iudiccm  attinct, 

$  \Mtmfr*i*dt<nfKbJl4HU*toqm*f  m  ncccffitatcm  dcducittii'»  tlcm.fiepe  tontin- 

4  QmMdmmMmtjftfnb&mntutlim,  qn*tanun>fip4rtm  ■     ,       ,         *    .r      '       J  *Z 

^ocpmmjjm  Lffem  dlcncmr.     *  gtt  dt  vtrborum  figntficMtton  i.nonjtc  tamtn, 

/    StmmmruuuUciMMnordinmcmmffM^&togmt»-  QUibusitalubdudlis,  hocipium 

ncmrtomirsttc.  membrum  in  tcrupulum  incidit  ,quod  mul- 

4   DtMontm, SttmmATimm^tmt n*m  fomficMtnnm  caiudicia  f  iint  fummaria,  dc  quibus  auth.  < 

Mdmttnrt.eum  tftQ*&  txtmplii.  ntftbrtues ,  mfr.  deftnt.ex  breutc.  rcctt,  c.dt(ben> 

7    C*^cWt"'*™mi^ct,r':1*$™*r;  dio/am,detudtciis.ttemc/./ipeconttn*it,dcver- 
'  ^Srr^™"^  ^-.".busnonv^u^cognino 
f   lmdexmmogtmt9*rtmt4nMlnmdMddtrtveUnt%  rcquin.  Alccrum  mcmbru  ctiam  cxcopc- 
amoconfltoiUHdfmatc  richtan  vidctur ,  quod  ludicis  non  ht,  fup- 

10  QjtmrtylmrummmttonettncmfnnofirMUgudentmr*     plcrepartcs  litigacoris  ,  aut  dlis  luggcrcrc, 
TLJ  j£c  conftitutio  Iudices  fui  officii  ad-  quid  facicndumfit, /.*./. /W**/«» tudtcium, 
monct,  rci propofitaiqualitatem  plcna  ff.de damn.tnfctt.  Dcmde, quod  non vidcan- 
*  inqui{itionc|dcbcrcdifcuti,vttucvtramqj   tur  ircsduarionesdandx,  iedquodvnafuf- 
partem  iarpius  interrogari ,  an  aliquid  noui  ficiac,  Lfi.ff.de  drUt.Hxc  igitur  diicepcacio  vt 
addcrcdeiidercr,  cumilludin  vrramq-.par-  dinmacur,icicndumcit,dicctonemfumma- 
tetn profictac,  fiuc dcfinicda  fic a ludicc rcs,  um  liuc  iuinmariam,  f  116  vna iempcr ii^ni-  6 
fiucad iupcnorcm rcfcrcnda. Difcimusica-  hcacione rccipcrc.  Ktcnim nonnunqu.l illa 
queexhaclege,nullamtentenciamuncco-  iudicia  dcmonitrarcvidccur,qux,quorieri 
gnitionecaulfrprolatamvalere,vcidequo-  poilitvcrborum&rcponscompentiio,cum 
quciignificatur,^.^/«y?./.f./«^M/»rrw.  Pra:-  plcnatamcn  caulfo:  coi;nitione  cxcrccnda 
tcrea,  elfcparti  cepusadnouasallegacioncs  &dcrinicnd.ilunr,  vt  ficinadionead  cxlu- 
proponcdasftatucndum ,  vt  illudcopiofius  bendum,/.^  %fciendum,ff.tllotit. quibusilla- 
cxprimicurw*  **//&/»/./%.  Priroumconfticu-  tioncsmaiorcsamputantur,&:cxccpnoncs 
tionis  mombrum  ,  adco  proccdcrc  noftri  alciorcm  mdagincin  rcquirenccs  reiiciun- 
1  Doclorcsfconfbtuunt ,  vt  ll  cx  f  brcuitate  tur ,d.§.tbtd  Aha huius  vcrbi  iignificatio  eft, 
tcmporisappareat,  ludicemnoncxcuffisa-  cura  omncs  Iblcmnitatcs  iurc  ciuili  incro- 
ttis  lentcn cia  concepiife,&  deindc  pronun-  duche ,  quas  ordtnc  comcmorat  Ponnfcx  tn 
tialfc,illa iniqua ccnfcn  dcbeat,vt cx hoc lb-  d.clem.fmpc cottngtt,  de  verbfign.  remittuntur: 
locapitcappcllan  poffit,  vtpronOtiar  Ang.  ltavideciuaccipienda/.W/w/V^/.S^rprr 
n  ^./f/,f.v^i.^.vclvcdcclarantIaf/»/c«.^.Bar.  rtbus.dcindcl./iquis  t/iberis^Jive/parcnsff. 
in/.proUtxm,ttrtMfin.tnfdeftnt.tjrinttrlot.om.  de /tb.agnof  \nh\% &c iimilibus omitci poifunc 
/j^/.Panor./*/..?.^r*/W.$ichar.  htt,n.6.tcn-  Jibcliioblario,liciscontcicatio,concIufio,& 
tcntia  infb  iurc  fir  nu\\i,Mrg./.fiatuimut jnf.de  id  gcnus  alia :  ipla  camen  caulli  cogmtio  f  7 
ftnt.txbrutUmi.rttit.ittml.exfitpulatione,infr.  fublacanonincclJigicurjX/^c/rtf/yr/i/^qu^ 
defint.  tjrmterUt.omJud.c cumex/tteris,dein  quidcmtcxactaiuperprobationibusintcr-  8 
$  integ.re{/.c  pondtrttydtfi.jo.  f  Jlluddubitatio-  ccdcrc  dcbct ,  ii  grauc  vcluti  totius  cauflx 
ncmnohabct,inomniiudiciomcbraqua:-  preiudiciumcontmeant. 
damefic  fubftantialiaadordincm&mcrita      Qiiodfi  vcrolcuedamnuminfcrrct,  aut 
ipfiuspcrtincntia,  vteftcitatio,/w/f.</r/<r».  quodpcraliudiudiciumrcparan  polfet,hic 
tcmtr.tttigjnprin.  libclli oblatio, Mutb.tfftrM-  ncdu  iummana cognmo  iufficicr,  fcd eciam 
htr,inf.detit.coitteJl.\im contcftatio//.M.//>.  fcmiplcnar  probacioncs,  arg./.t/jejimrtu,ffad 
eauhz cogmtio, vthac nofiralege,tyl.flMtui'  exhtb.ejrd.%.Jive/parh,ttaBar.htcn.2.v^xAXt\- 
mustinf.defententiMex brenic.recit.  /.exfiipuid-  uisomnia  mcmbra  nonattingat  Ang.nu.r. 
tifine,tnJr.deJent.tjri»tcr/oc.om»Jttdie.Scdan  Corn.nu.t.Sa/.n.j.Fu/g.n.j.Aret.n.i.yl/ex.nu.j. 
cauffe  conclufiointer  foleniarccenfcridc-  A/b.tnprin.tfrn.i.Bar.incxtrauag.  adreprtmjH 
bcar,controucrfum  cftrnos  autcm  quid fcn-  verb.fummarie,Bal.tn l.nec qutdquam,  § .de pU» 
tiamus in authcnt.fcq.pcrfequemur.  Qujd  noff.de off.procojldc qua rc nos  copioiius cir- 
autcm  obtincatiniuramcntocalumniit,  a-  cxl.t.deltt.contejl.n...  Quodadalia  difhcul- 
liisq>iudiciiachbus,vtcxccptionibus,rcpIi-  tatcm  actinct ,  mefninwe  dcbemus  ,  ludi- 
cationibus,probationcid//r/./>r^/4»,/»/,r.  ccminterrogante,analiquid|noui  adderc  9 
.  dcfcntcnt. &tnterht.9mn.  tndtc.  commodius  vclint,id  co  conhlio  faccrc ,  vt  vcritas  illu- 
4  expedictur.  f  Vidctur  enim  mdicium  finc  itrctur,nilulq;  dc  fiio  fupplcrc,  fed  ex  offiao 
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jio  Commcntarii  PetriGilkenii  ad  lib/l }  I.  God. 

illa,qu«adorcUncmiudiciipcrtineanc,prx-  incumberc ,  vcparte  tergiucrfiintem  com- 

HsxcLprolatam,  infr.  defentent. ejrintertocut.  pcllatjVtintrajo.  dicsfiio  munerefungacur. 

omnium  iudic.  Porro  quod  hic plurcs  dilatio-  Animaducrto ,  noftros  intcrprctcs  minus 

10  nesfdcntur,  quam  vna ,  non  illaratioeft,  exa<ftchancauthehaca,aucciusfcnfurnex- 

quamcominifcicurgloiT.quod  llludfiacpro-  culn^c,dumpronuciacionef  allcgacionum  ' 

ptcr ipfius  ablentiam,aut,vt alii>quod  d.l.fn.  duncaxac intclliguht,fiibfidia  cx  vttoquc  iu- 

tra&ccdutaxat  de  dilationc probaroria ,  fcd  rcperita,tanquam diuerfiim obdneatin his, 

quod iam  pera&o  iudicii  ordinc ,  immincat  quae ih  fatto  vcrfantur ,  itaBdrt.bicnuj»Bdld. 

pcriculu  ienccncia:&  condemnacionis,quo  nu./.Sdl  nu.i.AUxJiH.4.Fremc.Arft.nu./.Idfin 

caiu  tres  illat  dilationcs  iurc  noftfo  dantur,  nu.f.  Sichdrd.nu.$.  Pbil.  Corn.nu.  f.vtVfinglof 

vtctiamfittribus  aliiscauflis,dumtractatur  Japrima.in verb. renttntidtterit.  Alber.nu.t.xbi 

dc  imflionc  in  poifcflionem ,  vtinfr.ltprope-  addit.fe  vidiifc,illain  ita  communitcr  obfcr- 

randum,%.2.hoctit. ite fi prarfcrcnda  fitcauf-  -  uati:fatcturtamen hi Doctorcs,"t allcgatio- 1 

fadc&n\iiui,auth.atquijemeliinfr. quomod.&  ncsiuris ,  quod ad inftruthoncm  Iudicis at- 

quand.  iudfent.profer.deb.  aut  fi  criminalitcr  tinec,ecia  poft  tcrminos  hicpra^criptos,  ad--  » 

quid ftatuendum,/./.^// requir.reis.  Quir-  hucadmittendascilc,  aWcgkml.ornamcnto* 

tus  cafus  noftra  auchcmica  traditur.  His igi-  rum,(f.deaur.£rargen.legitem, Ijtemopotestff. 

tur ceifahtibus locum habct Lji :n. jf.de fcr. ejr  dereg.iur. acced/tt.conje/fionibtts,jf deinttrr tn 

dikt  cumaliis,qudtrdduntur inf  dedtlation.  iur.jacien.ejrLmancipiorum , ff.de option. legat. 

.  .  Cctcrum,nontcncnvlicuusIudiccm,vca- 

Authent.ltlbcmas.  liquas  dilationcs  harum  allegacionG  liomi- 

Svmmaria.  ncdct.Parirationchonpoifcabillo  dciidc- 

„_      ...     „  -  ■  .  ...  —  .......  rari,  vt  huiufmodialleeationcs  achscoprc- 

1  Pronunttattontallt?ationum,qHaaLcgationcstnno-         >  5  .     _  r 

ftra  authmuca  tnttlhgantur.  hcndantur,neque  cuam  ad  fupenore  tranl- 

2  tyfUtgattonaturuadconftrucltontmludicUtttam   mittantur,VtaliaaCtaiolcnt,^«C4^,/«/r.  , 

pofi  conclHfioHtm  caufa  oftrrtpoffunt.  dedppJtd  Bdld.  Atexan.  Arct.  SichdrcLin  lociidl- 

|    Textum  nolirum  tnttlligtndum  ejft de aSegatiom-   ^t  $C(i  janc|  j|  rcm  pcrpendcrc  bcnc  VC-  3  : 

buifaQu,&ejuare.  ...  limus,potiorceiiicridcbctfciuentiaglaifa:, 

,    ^nlndtx  vuam  dtlattonem pro  ornmbut  dare  nouc£vn^eap^ 

,    ^aconclufoanintnaQafHhfiarttiaUartctnf,-  &  hoc,  in  diti ;  dttegdtione ,Futgofh/cnu.3.  Ctfh 

ftdehdc  jw^.^.quitcxc.noftrumacapiuncdcallcga- 

4    CauficeHelufionemQ-  rtnuntiattontmprotodtrru  tionibusfadll,CUm  harcdlCtio .talcm  iigiutt- 

ptneacapi.  cationeui  minimc  rcipuar, L/.  fitpr.de/ttr.  & 

7   EfftUHttaujfaconclrforU.  '  famiznorant.l.(ipra/or,i./.fdeiitd/c.Li.cyti>-  ' 

,    Jn  caufftsfumm.rtufptctdttft^  r^tuL/nfrfexf^is^ 

i   St&ZZlfue^  turcuinccrcdittio^r^/,  l.cpmpropon.ts 

ptom  fupr.de pact.LcumpropotiasKfitpr.detr.tnfsit.& 

10  Alltgattonetirtfklloconfiflentesposlcaufaconclu-   injinittsaitis  inlcgibus.  Non  vulgarcpondus 

fton.mnonadmittuntur.  huic  confidcrationi  darc  porcftdenriirio/. 

11  Iudtcimcoft,Utommtxoffictortftndt'tpof<:,&   f  r      f  vf      aduocatts dcjint j  Iudexjuppteat, 

parubmvUotortmprooattontmtnmr^rt.  ^      Iuthdsc0ntineri,Vtllla,qu^  leglbus, 

U  ^^^^^"^^^^  &lunpUbl,coconucniant,fuppIcripolfint, 

//  * r»**j*ntim\  & 4t0mm k»  &debcant.  Quarco,quodilludindubitan: 

poii ctufatonilvjtemmadmitti.  ter  iniinuetdiipofitiolcgispraiccdencis,  lu7 

14  In  caujft  criminnlihu  alUgattonts ,  efrprobationet  djCCm  vtramquc partem  ijcpius  i nccrrogar^ 

poflconclufiontmtttamtcctpnuitur.  debcrc  poft  plcnam  caullie  inquifitioncm^ 
tj  Vn  tpum  tfftcius  conclufionu  mto  confftrtvi-         quld noui addcrc dcfidercnt.  Qujnto, 

d^Iuutx^ubtfitpondn^ftntmttam  ^mm^Qn&i^ht^^m^ 

U  ^ld^nonfolumUttmCuamfkctrttquicontraU-  nsfpatio,cxcuti  atqucdirimipoflint,quara 

gtm pronuntiat , ftd tttam tontra  rectptttmcon-  Ca,quxinfadoconiiftunt,M/>:/2/fwwA//g//, 

fuetudintrru.  44.de appet/.cdp.i.deconJttt.inf.tCQVclzdori 

pVm  liac  auchcntica  caueacur,  quod  fi  tamprolixatempons  interualla,iamcaufl'a 

^vna  pars  allcgacionjbus  fuis  rcnuntia-  tx  vnaparteperorata^conccdcre  velimus,  , 

ucrit ,  aiia  autcm  pars  co'ntcndat ,  fc  adhuc  vt  non  immeruo  Barrol.  hic  inprinctp.  Iafon . 

habercqu^ proponcrc  vcht >  Iudicis  ofEcicf  num ./.ccftancur,obleruacioncm huius  auth; 


dc  dan- 
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Tit.  dc  iudiciis,  auth.iubemus*  pi 

dcdandis  adco  largis,  &:tertiorepcririsin-  fc&arium  quoquceft,  vt  in  contrarium  fit 

duciis,indcluctudinemvcncrit,quodqui-  ms commune,/.^  vero,Jf.deUgibtts.  +  VI-  9 

businprouinciislocumhabeat,quorumin-  rimo,  quod  cum  frylus&confuetudoopri- 

4  tcrcft,obferuarc  potcrunt.  f  Etcnim  multis  ma  fitlcguminterpres,  l.cumdeintcrpretatto- 

in  locis  allegationcs  facti  admitti ,  &:  has  di-  ne,ff.  deUgib.  &:  ftylo  curiarum  bcnc  inftitu- 
lationcsautpaulolaxiores  darianimaduer-  (  tarum  ita  compaxatum  cifc  animaducrta- 

ri:  non  tamcndubiumclTcconftituo,iudi-  mus>  nconcluiiocaulfxadhiberifoleat,  vt 

_ccm vnamdilarioncm pro omnibus confti-  dc tribunaiiSpircnfi teftarurMynfing. dtcl. 

tucrcpoflc.  Si  cnimillud  antcallcgationes  obfieruat.  17.  centur.j.num . 6.A)idr. Gatl.obferua. 

principalcs &: probariones potcft,  t.nonnun-  io;.num.2.Emer.a Rosbach,dtit.7o.n.S.  Dam- 

quamjf.de  iudtc. crt.confentancum , injr.quom.  houd.dc  ftylo  cunx  Mcchlinicnfis  loqucns 

(jrquand.iud.  curiplidencgabituriamcauf  c.ipi.num.4-  ejrfeq.Vxnorm.inc.cuml.ey-A.n. 

ia  penc  traniacia,&  concluiionc  ex  vna  par-  12.extr.de  rc  tudicata,dc  gcnerali  coniuetudi- 

tc  racta,  maximc ,  cum  cx  noftra  auth.mtcl-  nc  menrionc  faciens ,  vt  iliud  etiam  confir- 

ligamus ,  fccundam  &  terriam  dilationcm  mant  Gayl.&:  Mynfing. in  locts  aUegat'uyrc(Xc 

admaliriamipfiusfuperandam  indulgeri.  infcrcndumvidetur ,  quodconclufioexiu- 

In  cadciAcaufVaclTcc6(htuo,quodDo-  risnoftn  dilpofitione  ftylo&:confuctudine 

ctores  noftri,x/  Bnrt.tn  l.prolatam,tnfr.defin-  comprobataomittincqucat, 
tcnt.  &  intcrt.om.iud.itu.s  • mtcr  acla  liibftan-      Efteclusautcmconclufioniscft,n+nul-  ro 

J  tialiay  cauiVx  conclufioncm  non  rclcrucr,  lxallcgationcs  amplius  admitti  poflint,  vt 

Ang.  tbidem  num.2.  expreffw  Ctfirenf.int.pr*-  hacnoftraattth.  it cm  vt  inftrumcnta  amplius 

ced.nttm.f.  Andr.Gaii.pract.obfiruat.  Ub.t.cap.  cxhibcri  nequeant,  aut  vllx  alix  probario- 

io7.Zabar:!UncUm.ftpccoNtmgit,%.crqitia,n.  ncsyeap.cum  dtltttus^  extr.defidc infirument.ejf 

10.  Aljn/in^.ccntur.j.ob/crti.t;.  num.i.  Ego  ta-  tbtdemPanorm.  Feiin»  nu.u.  Specui.  tnttt.  derc- 

mcn  letitcntiam  ciuUiem  Baldi  in fitimar-  nttnt.  &cofictafiinprtnt.  lsfoi\int.admonendtt 

gartta,tnverb.  Renunttatto,  Damhoud. infita  num.6$.A/tdr.Gatl.d.obfieruAt.io7.nuM.4.  vbi 

praxictuit.c.iyi.n.S.yrzxuXcrim ;  CauiVxcon-  nonnullasdcclarationesproicquitur,quod 

cluiioncmctiam  ad  ordine  fubftanriale  iu-  ieilicct  id  locum  nonhabcarinpcrfonalu- 

diciipcrcincrc.Qiriinrelocuplctiorcmtc-  dicis,quiconclulionemjTe(cindere,&:par- 11 

ftcm  acccrierc  non polfum ,  quam prxien-  tibus  vltcriorc  probationcm  iniungere  po- 

tcm  noftram  authcn.  &:  legcm  prxcedcntc,  tcf\,c.cum  Ioanncsyextr.defidjnJlr.cy\oo\Q$  lu- 

inquibuspoftintcrrogarioncludicis^num  dcxetiampoftcauiTxconclufioneadhucli- 

od  nouiadderc  defidcret,Iudcx  ferrcicn-  rigantcs  cxoflicio  intcrrogarc  poflit,/.<t/£/- 

tcntiam no p atcft, nili vtraq} pars allegatio-  cungt,Jf.dctntcrr.iniurfac. ltem, quod locum 

nibus  rcniituucrit, vcldilauoexordineda-  nonhabcatinallcgationibus  iuris,  quod&£ 

ta iit,qux  vim renuntiationis  habcat.  Cum  ipfumcofirmat  Mynf  d.  ccnt.j.n.7. Iafiind.i. 

6  itaq;  j"  hxc  rcnuntiatio  nihil aliud  iit ,  quam  admonendt,n.6+.  Fetin.inc.cum dtUclmynu.2Si 
c.\\xiX.ccoi\cM\o,vtofiendimtutnauth.atqui  &B*rtol.Bald.CaJlr.& aUi DDfupr&anobuin 
fi)nci>tnf  Jcprobat.n....A/idr.G.iil.d.obJeru.io7.  hancfiententiamlaudati.  -f-Tcrtio,fiquis  in-  tt 
nu.j.  Emertc.aRosbachinfitoproccfi.iudic.titul.  ftrumcnta  dc  nouo  rcpcrtapoft  conclufio- 
70MU.  r.cr  miiUtDoclores.ib tliis aliegati,  no  vi-  ncm  cxhiberc  vo\cr,ttrg.c.pajioralis,deexcepti 
deo,qualccuritatcaflcrercpoflimus,c6clu-  item  Lad/noncndi  jf.de  iniurtis,vbi  Iafinnume- 
iioncm  ad cauflxfubftantialem ordine non  ro  so.  t^Andr.Gatt.d.obfiruation.to^.numer.tOi 

7  pcrrincie.fSccundo,hucpcrtinctf.f«/w^/-  f  Quarto,  quod  ctiamillxprobationcsre-  ij 
Uctus.cxtr.dtJideinfiritm.  item  c.pajioralis,ext.  c\o\zx\\\xr ,  ficundttm  Ulfj/nfing.  d.obfiruat.  17. 
decauj.pejf.&proprtct.cap.auditis  ,extr.dcpro-  numero  10.  quxin  fuipicioncm  fubornario- 
tur.  in  quibushuiusconclufioniserVccluso-  nisnonincidanr,vteftpropriac6fcflio,rei 
ftcnditur.-Eodemqucpcrtinct  l.quamuuin-  euidcntia^&aipc&usloci^&rc.  Dequarcta- 
dHbttatiftnfr.adUgan  luliam^  deaduit.itemt.  mcninprefenrianihilcertipronuntiarcau- 

8  nuita  dubttatUeH  Jnpr.de procurat.  f  Tcrrio,  fim ,  niii  quod  cxiftimcm ,  Iudiccm  cx  o£ 
cum  in  controueriiis ,  qux  une  ftrcpitu  &:  fi-  ficio  luo  intcrrogarc  partcs  poflc ,  vt  antett 
guraiudicii;igitantur,  ipccialc  lit, vtcaufi^  diclumest,  &:itaconfelfionesillorumcffice* 
concluliononrcquiraturjfAwtT?^^^//^-  reritcmrcmconrroucrlamoculisluisiubii- 
guyde vtrborumfignificat.  $ .fiattcntiatti ,  CMa-  ccrcnt,hoc  modo  vcritas  illuftrari  poflit,  ar- 
rant.infiuojpccHl.part.i-difi.ncl.p.nu.2s. con-  gum.dd.vbicunqueAf.de interrog. mmrefiatien. 
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Lex,properandum,n. 

SVHM.AR1A. 

lnfimtumqModtH  m  omm  re ,  maxmeanttm m  k- 

dtciufugiendtm.  ,  ,  . 

Caufa  quare  luftmunus  tnftantu  ttmpora  ttrf 

inttruallo  dtfimerit. 
lmpeutor  anvniuerfi  orbst  dominutfit,qua  in  rt 

excuffa  mulu  Itget  &rattones. 
Imperatorem  rationeiurudtcltonit  vbie^  fundatam 

babtre  intentionem.  • 
Contrarufententia  affcrtorcs,remifitne. 
Omnes  Ugts  natura fui  perpetuat  efft. 
In  caufis  cnmmalibus  pro/equendit  rcctfiut  temput 

confittut,quam  ciuittbut. 
Caufa  bttius  decifionis. 
IntclUftut  Lfi.ff.de feriit. 
Ctmles  caufasfape  tntrtcatiores  effe ,  quam  crimi- 

CdHfamfiantummttiumfuntere  d  lite  contefiata. 
Antt  ttttm  contefiatam  tuduutm  non  tntelligi- 

tnr.  i 
Qutdobtmeat  m  exctptiombus  declmatoriii  &  di- 

latoriu,  &  aitit,  qu*  ante  Ittem  conttfiatam  pro- 

fontfol.nt. 

Multa  &  vrgentuargumenta ,  txquibtts  auftor 
contra  omnes  mterpretes  defcndit.etiam  m  exce- 
fiiottibiu  defimtionem  temporis /eruandam. 
Cauftt fummartat  etiam  infiantiam  admittere. 


Tic.  deiudiciis.I.ii. 

33 


Anu,  mi&krmfrottdendi&iudieaniifotefia* 
tem  tx  cmmifitone  babet ,  prorogare  infiantum 
pofitt. 

34  legemmicifaliinfiantia  tmpusnedumbreuiut, 
ftd  etiam  longim  tmput  confittut  pofft: 

jj  An  temput  mfiantut  a ftatuto  coarctatum  ad  tri- 
emiumprorogartpofiit  ,cum  dmerfis  Dedorum 
fententtu&argamentii. 

36  Mortuopnore  ludtceinftantu  prorogationem  rt- 

eipit. 

37  An  iure  canonico  inftantla  tempor.tfrru.mda fir.t, 
varid  Doilorum  fentcntia  &  argumenta. 

3S    Confuetndme  tnftantia  tempora  mutar  1  &  proro- 
garipoffe. 

39  tarttspoffuntomnuacia  prtoris  tnftautia  rcpete- 
re  &confirmart. 

40  Quidutrit fit,fi,elapJotrienmo ,  nibilominutfen^ 
tentu  feratur,an  valeatt 

41  Dtfimttto  Docloru»'  m  pracdenti  qnafhone. 

42  SententupereMpuinfijntia.aninconfeffumfet* 
ripofiit? 

43  Inftantia perempta,  fententia  ahfoUttoru  ab  ob- 
feruaiione  tuduu  mhutmmusferri  potett. 

44  sententumLttampofi  tempus  actioni  definitum 
nuUiuseffemomentu 


CVm  in  omni  f  rc  i!!ud,quod  eft  infini- 1 
tum,detcftem  ur,/./.  infia  definten.qud 
fro  co.qttod iuter  [.  fin  fupr.  1  deftcrofitnct  .ccclefi 
l.t.%.fin  ff.de pcrictjrcommod.rei  vendit.l.itcm 
Quaflionct  txecutioms  etum  mftantum  agntfce-    •vtdtamusff.dein  Ittem iurand.  tum  maxime 
Tt'  iniudicus,  vbi  minimc  committcndum, 

Ufiantudefinitioetiamtocumbabetafudludtcem    vtcxmoraaaoris vel rci propofir*  caufx 

dclegatum&arbttrttm.  definitiotemereprorelccur,/./.^/^^/. 
Inftantiatempuscontmuarimperfonabaredtt.  ,       ;  ,         X    .  .        .       *   , •>  , 

Anidmetiamprobandumfitinclerico  fucctffore.  aMthtnt.tubcmus.bottit.l.nontgnorat.tnjrade  % 

Infidntu  tmpou mutuo pdrttum  confenfuproro-  fiuft.&Ut.expcnfiC um  f  autcm  Im pcratot 

garinon  poffunt.  animaducrterct,  incuria  fui  iccuh  co  rem 

Quamuis  multa  tacite  fieripofiint,  qua  expreffe  dedu&am,  vt  nedu rergiucriationi  111  pro- 

non  conceduntur ,  tamcn  tnftantu  curruula  ne  fcquendis  iudiciis  locus  eflet »  fed  I  i  ccs  pc- 


qutdem  taciteprotetari  poffunt. 
An  iuumtnto  partiumprorogatio  infiantU  fieri 
queat? 

Ttntput  proftcutioni  appeUdtttnis  definuum  ex- 
preffo  tonfenfupartiumproductpottsl. 
Rdtioncsdiffcrentu 
prioris  in/tantid 


nc  immortales  reddcrentur,&:  vira;  homi- 
num  modum  penc  cxcederent,  jnllantia: 
tempora,  quocaufaitcrminarcnturcertis  , 
annis  dehnicndo  cxiftimauit  >  motus  cxc- 
plo  lcgis  a  fc  lat £ ,  tnfia  titul.  vt intra  certum 
tetnpU4crimin.ter.cap.fin.  quacaufascrimi- 
Contrartsfentcntu  aullor.  exiftimanttum  idem  naicsa<lminusbicnni0finiriftatuit,  dcin- 
tncauftapptUationii  probandum,  quodinprtma    d(.        j  tJjcs  litcs  ffpiirimc  fomites,  &C 

inftantu,&uttones.  matcriacriminalis cauf^ pra:berent.  Pro- 

Confuut.trtttmifententuargumenu.  .  l     r    a-  ~.   , 

Tempou  appeliattonu per  compromtffum proro-  mulgata  ig.tur  hac  fanamnc^uxperQr- 

ganpoffunt.  bcmterrznulhstemporum  aut  locorum 

Anpriormjlantiapacompromiffimfrorogaripof.  anguftiis  citcumfcripta  valerct ,  tricn- 


fit. 

Res  finales  inftantta  curricutit  non  aUtgantur. 
Inftantuikfimtionem  in  confifttno  Prtnctpit  lo« 
cum  non  habere. 
Rdtto  huius  prarogatiua. 

Infiantudimcnfitnem  rtfcriptoPrtncifit  rtmuti 
poffe. 


nii  intcruallum  defignauit ,  quo  omncs 
controuerfi*  ciuilcs  poftlitcm  contefta- 
tam  dccidcrentur.  Qua  in  rc  notandum 
cft ,  quod  f  Imperator  vniucrfum  orbem  ^ 
filf  chtioni  videatur  aflererc  ,  quod  8d  i- 
plummultaslcgcs&rationcs  confirmarc 

Xx  animad- 
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C6mmcntarHPetriC5ilkcniiadLib.in.Cocl. 

^\to*a\\izxt\m\\s>vtLdtprecitio.f.*dLRfa  Uc7.caPit.feecatnm.de  re^iurJn  6.%.  fi.nttm. 
detacJ  Lfidu4s.6.%.efi  autem ff.de excuf.tutor.  j.&fequen.  vbi  pro  defcndcnda  auaorita- 
LfinfuFradciuram.caLuf.quoturc,dift.S.caf.  te  Regis  Hifpaniae  &n0nnullorumalio- 
conutni.25.qu.i.%.h*cconfidcrantet.noueU.6$.  rum  omnes  ihgenii  viresintendtt,  addu- 
vt  omnes  obtdiant  iudkibm>  dumlmpcra-  ais  ttiam  multis  auaoribus.  Fatetur  ta- 
tbrmeminitprouinciarum ,  quaeipfiha-  mcn  contrariam  fcntentiam  receptio- 
aenusparcrcnt,quoadfolis  ortu&oc-  rem.  Nobisin  hancdoarinaminqutre- 
cafu  terminarentur.  Rationcs,x*/.;f^«>  re non  cft  animus ,  quippe  quibus  fufficu 
mm,cJn  Sjnodo,cap.Salonitana,  cap.cum longt,  at  leges  impcratortas^  ncdum  in  Gcrma- 
<///?.^.itcmfacra:fcriptur5,v/Z.*f.^.dum  nia,  fcdctiaminltalia,  Galliis,  Htfpani- 
dicitur,  eectduogUdit.itcm  Gcncf.f.  t.fecit  is,  8c pcnca toto  Chriftiano nominc rccc- 
DemduoUminariamagna,q\iXCX  intcrprc-    ptas  ciTe. 

rationciuriscanonici,M/>.^/*,/x/.i/f«w-       Obfcruahdurh  (ecundo  fcft  ,  omncs  * 
iorit.  &obtd.  pcr  figuram  defigncnt  ponti-   legt»  natura  fui  pcrpetuas  cffc,  Ug.j.fupra 
ficiam &  impcratoriam  potcftatem>  quae   dc  Ug.Lfalfo.fup.de  <Uuerfrefcri.Ug.hacedta*- 
vniucrioorbipra:poGtaluccat.  Acccdit*.  U.C.deficundunup. 

t.Lm.inhteverba-.Exiitediduma  CafircAu-       Notandutcrtiocft,in  caufisfcriminali-  7 
cufto ,  vt  defcriberetur  vniuerfiu orbu.  itcm   bus  profcquendis  rccifius  cem  pus  confti- 
Luc.io.Matth.  ti.Marc.u.  dumibidcm   tui ,  quamciuilibus.  Quaetrcs.ficutflu-  8 
comprehenditur.ra&^  Cafiri ,  quafitnt   auandi anfam  praebeac,  quod  tllar matoris 
C-//Sr^.Pra:tcrealoann.M^./^.dumSerua-   fincpraeiudicii,cum  Linfieruorum.ff.de  ptrn. 
tor  noftcrait:  non  haberes  aduerfm  mepote-   ^nodc^Ug.finffdeferiu.[\^t^t\ix,\n  pecu- 
JatemvlUmjtifi  tibidatumejfetdejuper. Sant   niariis  caufis  non  nift  vnam  dilarionem 
praeterea  multa  alia.quae  in  hanc  fcntenti-   fingulis  caufis  conccdi,  in  capitalibus  ali- 
amarceifitBaldus  inL  cunclospopulos.C.de  terremc6paratam,quodaccufatoriduar, 
'4y&ww4Triw/.Dcfcndunrq;thancfcntcn-   rco  trcs  ddationes.Laufatamcncognita, 
tiam,vtfaltcmviiurisdiaionis,autdeniqv   dcntut ,  isdefmcthxfitarc,fi  perpendcric 
protcaionis  iurc  omnia  Imperatoris  po-   in  tapitalibuscaufisnedum  rcum,fcdac- 
tcftatecontincancur,Bartol ibidemnum.  t.   cufatorcm  ctiam  poft  infcriptioncm  cri- 
Caftr.».>.Salyc.».i.Iafon».tf.SpecuU//w/l   minis  ,  quoad  dcfiniaturcaufa,  vincultf 
dtafptUat.%  nunctracljmus.circa pnnc.WA d.    contineri,/yJ».  C.df4ayTctfiillaexcircu- 
in  proctm-  Digeftor.  G \o.in  c.tp.  vtncrabiUm.de   ftartti  i  s  al  iquand  o  rcm  ittatu  r,/.  tff.de  cufto, 
eUclton.  in  ver. Germanos.  itemgloffa  tn capfer   &exhtb.rco.umcn  non  ccfTarc  alia  incom- 
venerabilem,quifilfint  Ugitimi.  ca.  Caftaldm,   rooda,  quibus  vccrq;  ,maximc  reus.confli- 
intrail.  deImperaton,qu.s2.  vbi  proritctur,   acntur,quod  pcr jpcuracorem  caufam  de* 
hancfenttntiamcommuncmcfTeBartol.  ducerciionpoflinc,/.tfffxr/S/tfr^^</#/r^,/y. 
inUg.iff.de  reivindtc  %.perhancautemac7io-   %,fin .ff.de iud.puhl.  fcd  pcr  fc  non  fi  ne  graui 
nemjt.2.&ibidemAlex.inaddit.AngeLinUg.    fumpiu  atque  exaccrbacibneanimorum, 
beneaZen0ne.Cdequadrren.pr4/cript. n.S.poft   profccutioni  incumberc dcbcant.  Quod 
Cynum  &  Tacob  de  Butrio,  qui  hoc  admittut  dcniq;  rcus  delatus  intcrea  ad  nouos  ho- 
in  caufa iurifdtaionis  &  protcaionis,&f/-   norcs  adfpirarc  no poffit,/^. tibert.  /7. %.m 
dusibidemn.S, Alberi.de Rofainproetm.Digeft.    quafttonibusff.admunicipai.  Qua?  cauiae  & 
n.p. &to.  polt  Richardum  Malumbram,  qui   hniiles  ctiam antiquitus  impetrarunt ,  vt 
nulladiftinaioncvfuslmpcratorcm  pro-   ih  cxcrcefidis  capitalibus  iudiciis  folius 
nunciatdominumtotius  mundi,  ctiamfi   annifpactumdcfinitumfit  Jeg.t.&2.inC. 
dc rerum i ngulariurh proprietate quaera-  Theodof  &Lvbi.CdefaJfoluxw\s  Trcbonta- 
t\ix,Parifconft.voL2.n,t2.fosJAbbat.Frantif   nus alia vcrba  fubftitucrir,  vt animaduertit 
deCurtc,&aiiosabeodcmadduc7os,Abbmpoft    CuUcim'tibroobJer.%.  Ncquemutattconii -* 
Hoftienfincap.ptr  venerabiUm, nu.jf. quifii,    dcratio l.finff. deferiis ,  quodauaorc  Bar- 
ftnt  Ugitim. &tbidem  quoque    'nton.de  Butr.    tolb  ibid.  nu.tj,  a  Ciii  Us  fcntentia  non  vidc 
$  Nohdefuhcttamcn,quifcconcraria*fch-   tureflealicnacxpofitioglof.cacicm  dedi. 
tchti*  propughatotcs  atq;  vindiccs  con-   lationcprobatoria  inceltigcdaficquod  i- 
ftitiiunt,  vt  Chaffanemin  CataU.gUria  mun-    pfum  fequurur  &  apercc  dcfcndunt  Albe. 
dij.part.tonfider.2S.a1m Regis Gallwecau»-  n.2jSal.inprin.&n.2.Ang.n.a{.Caftji.i2.AUx. 
Cunaffttit.ttemDidac.  Couar.part.i.Jutrc-  n.t.&j.Iafn.6&jt.AU.Lnotionemfip.  §.  tn. 
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flrttmentorum.jf.de  verbftgnif.Zafinprtfenti  tnnii metis  ftatutu  eft  in  cauflis  crimina- 

Ug.nu.s.  Maran.  dedilst.  n.2.Abbisin  c.pafio-  libus.  /./f.  vtintrkteftumtempus  ttutffe  trimi- 

ratis,  de except.nu.j.  FcLn.2.  And. Gailltb.t.ob~  rulestermintntur.  Rario  decidendi  hauriri  . 

/rr.^tf.rEtquamuisSichardusfoc^.ta-  poteft+Wf LiJebt.tontcjUtemlampliusffrcrt 

lem  cxpofitioncm  ex  eo  cofutarc  hitatur,  ratam  habere.  &  dc  racihabitione  ,  q>  ante 

quod  idcm  dc  toto  iudicandu  fit,  quod  de  litem  coteftatam  iudicium  n  5  fit.lndc  cx- 

qualibec  ipfius parcc, ieg. quodttoto.ff.derei  fiftirf tlla dubitatto,quid bbtineat in exce- /j 

wW.idqucindccucnircdeprcdicCt,q»in-  ptionibusdeclinatoriis^dilatoriis,Vcltllis 

ciuilefitfecundulauolenum,  quediurius  percmtoriis  exceptioriibus,qu£antehtS 

in caufis capitalibus periclitarhcamen co-  coceftatam  proponi  (o\ctit.Laptrtif.hoc  tit. 

niuentibus  oculis, quodi Lfin.ff.deferiis.dk  Lfi deexcepJ.fi 'airu.de  tranja.c:i.de  tttiseontc- 

pcriculi ,  tranfitatq;  difliraulat.Probanda  Jist.in  6.&JancBal.  L&pojl ediclu. %.<iuodji.n. 

itaq;  critfcntctiaBar.quodquauisI.fi.  ge-  sff.de iud.GutLCuman.inhacnoftrateg. &tl't. 

neraliter concepta  fit , tamen  cum  regube  Cajlr.n. r.Atcx.nj.Zafn.i2.Sichard.n.s.fsJ.n. 

a  Paulo jppofit^  dctur modcratio  exLorat.  6.  &  ibidem  Purpur. ejrIacob.Mcnoth.inaddit. 

j.eo.tit.bc  illa in  cafum  probationis  collata  negant  in  his  &  fimilibus  excepcionibus 

fit>intelligimus,refpdfumPauliquoq;eo-  dehniciom  noftra:  legis  locumefle ;  imo 

de  modo accipicndu.  N6  cnim  vidco,quo  qubd magis  cft,  Menochius,  Sichard.  laf. 

pacYo in  illa tcporis breuitate >quam vnius  in loco  allegato  addunt huiufmodt  infta- 

anni  fuifle  illo  tcporc,  quo  Paulus  floruit,  tiam  ho  finiri  mille  annis,denuririanr  auce 

antea  oftendimus, fingulis  iudicii  attibus  ceftimbnium  cius  conclufionis  Bal.  ind.  §. 

duasaut  tres  dilationcs  ludex  impartiri  quodft,  qui  tamende  dccem  annis  rantufti 

polfit,autfancquodnonalienuagenerali  loquitur.Porro Spcc.in tit.de appel.  §.bretti- 

definitionecifcftatuo.critintclligcndadc  ter.verf.fediuxta.  commemoratquandam 

his  allcgationibus,  quibus  catif^  ncrui  co-  cauflam  fibi  rrigcfimum  quartum  annum 

tincantur,&:qu^adhucintratcpusdefini-  agenti  comiflam  fuifle  ,inqualisnodurii 

tumproponantur.Etenimnondcbctalie-  eraccoceftata,  cUmtamen  controUerfia 

nflaranonc  vidcri,quod  plurcs  induciac  iudicialis  cepifl*eteonondumnato.Hanei 

dcturincnminalincgotio,quaciutli,qua-  eandemfentetiam.quodlegih&ftrejhta- 

uis  rota caufa citcriori  tcporc  dcfungi  de-  libus  exceptionibus hon  fit  locus ,  dcfen* 

1 0  bcamus.  Sun ttenim, vt  Ctiam  pondct auit  dunt  ctiam  G rammaticus  conf2S.n.6.Fetm 

Cuiacius//./7.c.^.ciuiIescau(xf$peintri-  e.venerabtUs.n.23.  Ahb.n.i2.extr*deiud.  Sot. 

catiorcs,  cirans  au&oricate  Ciccro.^.^0-  inconfpf. inprin.in  1. vol.Marant. in  luofpet. 

rator.xn  fcqucria  verba :  guarurerunegligc-  part.sX.ut.J.Rotan.a  Valleconf.2i.  vot.y  Atexi 

ttapterasfycsufas  maximt pruuttas{funt  entm  cvnf2jM.2.*voLj. 

multofere ob/curiorei)vtdemus  amttti.  Accc-     Et quamuis nullurri  aucWchabcam,vcI 

dit,cp  in  cnminalibus  no habcat locum re-  in pferiria allcgarc poflim,qui in hanc tra- 

couentiojqucdifferrc&iptacotroucrfiam  ditiOne  animaduerfiones  fuas  fCripfcric, 

{o\cx..l.Uqutrens.ff.detud.  ncq;  excufatio  jp-  tamen  vix  eft,vt  illis  id  aflerentibus  acqui- 

curaiorum , q> principalis  in  caufis  cmer-  efccrfc  poflim.  Mouent  enim  argumenta, 

gehtibus,antcquarcIp6dcant,confulidc-  qtexordincfubncao.Primo,$abfurdum '* 

hcat.j.diiecl.deprccur.  cumvtanteaadmo-  videaturplustcpbristribucrcpracludiisa- 

nui,prc/cntes  fui  dcfenfionecapcflere  dc-  licuius  rci,quam  cau  ilc  principati.Si  cnim 

bcahc.  Dehiqjq,  ciuilcscaufe;  propccr  va-  tocacauflacrienniifpacio  quis  defugi  de- 

riasexccpciones,replicationes,5cidgenus  bec,  curnoidcmobcinebicineiusappcdi- 

alias dcfcnfioncs&:  allcgacioncs  fqpc  pro-  ccUrg.tiurisoentium.ffdepttcl.§.adeo.l.eos.di 

hxiusccmpusexpofcancvcnonimmerico  «iy«./.^.<<5r/^Deindcquidcaulf^cft,q,po- 

Cuiacius,/<;co£/<y^«^,c6memorct,Iudi-  tiflimamiuris&infinitisinlocis  inlinuata 

ccinpriuarisintratrienniu  (epeincunfta-  dccifiohenegligamus,  qua  admoncmur> 

cccfcftinarc,  inpublicis  aurem  cun£tan-  incafumagis  verifimili  id^pbandumefle, 

ccr&timidcintrabiennium  progrcdi.  q,amplc£timurintllo,  qui  minorc  vcrita» 

lt   Quartoauftoritatef  noftr^legisedoce-  ris  imagrnc.auteiusreiftatuendicauflam 

mur.cauf^  inftantiam  initium  fumcre  a  li-  habct  >  vt  c.cumtncuncTts.dt  elcttio.  Lfiqusn- 

te  cotcftata,  vt  inde  fctlicet  triennii curri-  do.C.detefitb.lfin.C.quidtateJeeXcufltb.  ro.e^ 

culaccdercincipiancquod &ipfuminbi-  tbid.glo.Bar.attjzlo<tn.dcPlate*.Lfaonfngttts. 
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$i$  CommcntarilPctriGllktniiadLib.lIl.Cod. 

tnfrafieert.pttJ.i.%fcdtonfuuoff.dchuqu*  m  licuius  rci  tcndunt  ad  cundcm  effeau,eO* 

tefta.de/entur. g/o.  loan.^tnd.Panor.  &  a/iiin  dc  quoq; iurc ccnfcri debeat.  Vltimo mo- 

d. cap.cMmtncunclu.Nico/.  Eucrard.inhco  sn  uet.q, cidcmauctores concedant,caufTam 

mtnori.nu.  t.  vbi  mulcos  auctores  rccenfct*  cxccucionis  ctiam inftanciam fuam,  &  tc- 

Quod  auccmintalibus  cxcepcionibusvr-  Dushicdefiniruhabere,cumtamen&illa 

gcntior  caufla  maturandi  ,&  prolixitatcm  a  caufla  principali  fcparata  fit.&nullalicis 

profccucionisampucandific,indcappare-  cbnteftacionemrequirac,  vtpronunciant 

re  poteft ,  q,  dc  minori  prxiudicio  agatur,  %&.Li.verinftantia.C.deiura.calMl2.%.quod 

&  proptcrcafcingcrat  dcfinicio  capituli,  ebfervsri.eo.tit.Ludo.Rom.c0n.174.Mex.inhM 

vkmatuspericulumdcelecl.in  6.ttem  auth.nfi  leg.noftrapropcrandum.n4.UfnuJ.  Abb.inc. 

breuej.de/ententSMexbreuic.reci.UjfdereiM-  venerabilu.deiud.Atex.con.2iJi.i.tij.Mara* 

^.maximeq,iubcamurquxftioncs,quX  far.s.n.4.So.co».9Utndub.i Jt.t. Io.de Am.con. 

prqtcrprincipalem  caufam  incidcrc&  c-  66.antefi.Iafinhacnoftra/tg.n./6.  vbitamen 

mcrgcrcfolet,fummacimcra&arc.£  fiquu  diftinguicRol.aVallctf*  it.iof.j.n.i.Vmt 

itbcrtat.ff.de  inofjefij.vcniens* detefti.Ked-  fit, hxc iniqua intcrprctatio  anfam  cauil- 

arguicccruo  communcmfcntcntiam  cif-  latoribusdcdit.vtexcogitatisdiucrfisam- 

dcm  mtcrpretibus  recepta  cnunciatio,ra-  bagibus  modo  hanc,modo  llla  exccprionc 

tioncm  legis  difcrtc  comprchcnfam ,  ne-  in  medium  dcduxcrint.aduerfariosq;  fuos 

dum  in  pcenatibus.x*  lcg.fi  quuid.j.^.hot  pmultosannos  impunecluferincadcovC 

vero  edtcto  ff.de iur'ud.om.tud.% fedquianatu-  Potifcx  primu  in cpaftoral.de excep.  dcinde 

ra> quafuit primacauffk benefictiadmtttcndt.de  Carol.Impcrator  nouo  huic  morbo  noua 

feudu.&tbtdem  Bal.&alitDocloresScd  etiam  quada  rarione  medendum  duxerint,  cu  il- 

inillis,qu?aliascorrigantatq;antiquent,  leomnesexccptiohcs  dilatorias  in  vnum 

Lhufi/u.C.dereuo.don./.3.§.cumPe//idius  ff.de  cofcrendas,&  intracertum  tcpusi  ludice 

vfurfacla collattone eum  leg.  hercdes.ff.  adSC.  aflignadum ^pponendas  duxeric ;  hic  vcro 

Treb.Umtor.Sftff.de  reivin.fi  candcm  quis  colcicutionc  lua.quacdidicSpirc.  ann07O» 

coniungztcum /.certum.C.fam.erctf.iccun-  neduhancipfam  cumulationcm  defidera- 

dum  ca,qux  copiofe diftcruimus/i^M./^.  u cr i t.fcd  ctia  refpofioncm  ad  fingulos  ar- 

&auth.qu*s  acltoncs.c.  f.tantum  poflc  &co-  ticuloslibelhcxhibiti.culitiscoceftatione 

plccti,acq;  difpofitionem  litcrarum  mo-  &deductionearciculorum  defenfionaliu, 

numentis confignaca.Porro  cumluftinia.  &omnium  exccption.  fuarum  coniuncH. 
illamfuqcofticutionisrationemcxprcflc-       Quinroobfcruandumcft,  q,quxfhac  ifr 

nt,q,indignumfit,litcsimmortalcs  ricii,  noftralcgccautafint,ctialocumvindiccc 

&  vicx  hominu  modum  cxccderc,  &  cadc  in  cauflis  fummariis,quodapparctcx  vcr. 

raciointcrueniatin  exccptionib.  qux  an-  nofiJ.fupcrpoffcff.  Sed  cumfummarifiiudi- 

rc  litem  cotcftatam  obiici  folct ,  caufla  no  cium  duplicitcr  intclligatur,  vt  diflcrimus 

eft,quod  eadcm ,  qux  nectit  par  ratio ,  in  infin  it.de /it.conteJtentftipJjudic.n...vnum, 

dccerncndofeparemus.Pugnat  quarto ^p  quodlitis  conccftacioncm  admiccat , vtin 

gcncraliaflertionc  huius  jpnuntiaci  noca  iudicio  ad  cxhibcndum.  /.j.  §  Jbid.fi iunga- 

vtriufquuris  regula,quodacceflbriu  mu-  turcumLtign.7.§.ftquunonpofitdea/ff.adcx* 

cuctur  nacura  fui  principalis.  c.aecefforium.  hib.a\i\i6  autcm  ,quo d  n  ullam  litis  cotcfta. 

de  R.tu.  in  6.t.i. 2.ey3 ff.de pecu/JegJ.i .cuprin-  tionem  rcquirat,^/ dcmcn.fspc contingit '. de 

tipalis. ff.de  reg.iur.  Vrgctquinto,  quod  illa,  o/^^.dubium  no  cft,  quin  in  ptiori  fignl- 

quxprincipaliccrbonipublicigrariapro-  ficationcdifpotio  noftrxlcgislocu  habe- 

mulgata  fucrunt,no  reftringenda,  fcd  au-  at.Si  au  tc  tractctur  de  fccuda,no  xq;  cxpe- 

gcnda  potius  fintintcrprctacionc.  ifi  quu  ditu  cflc  (tacuimus.TameMaf  exiftimac  in 

ingrauefeente. %.vtru.ff.ad SC.Sy//a.ejr tbt.  Bar.  fuofpec.par.  4.eHf.pji. 43  &4 6. quod  etia m  i ti 

tjra/iiDoc7or./.bonafidesff.depof(jr  ibtd.Caft.  huiufmodi  actionibus,  q fine tigura iudicii 

Alc.ParadoxM.uc.9.Ntco.Euerh.inlocoar*tio-  ordinariicxpcdiantur,inftatiatriennii  lo- 

ne.L/arga.  ».7/.Scxco,que;  dictafunccome-  cu  habeacquod&ipfumlaf  hicn.io.  duob. 

dat  illa  cofidcratio,quod  fccundum  cxpo-  aliis  argumccis  ad  ftruerc  conatur,quod  ci 

Gt\oncmg\o.inc.i.in fi.de  pofiu/.pr*ia.c\\iaTr\  excipiat  publicas  rUnctioncs,exccptioau- 

ibidc  magnopcredcprxdicant  Domlnic.  cedc  rcgulacffcdcbeac.^^.Wr^/.i/s/ft-.^/^ 

&PhiIip.Fran.item  Eucrhar.prxfcs/w^fo  dereg.iur.vbiDec.  &a/u Dd.  idiate profequMn- 

dtfignat.nu.70.  quoticscunq;  prxambula  a-  fur.Nico.Euerb.infuu /otu Uga/Jn locoab  exce- 

ptionc 
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Tit.  dcmdiciis.l  propcrandurrt.  fii 

fiunt  ttdreg.  ».».  &h? cauflT? ita  futrtmari*  fnmmf.defideittfi&iU.B*fM.2.f^ 

fint,vt  fccundo  loco  accipiutur.//**.^'»*.  Et  hcc  quidcm  cKtfa controuerfiam  fuftt, 

B*r.C.decontte»fif.debti.U.ti.&Ug.t.&Lmif-  filaicuslaicofuCceclat,  Artautefflldcpro. 

fiopin*t.deex*8.trtb».U.to.opo&  confeque-  bafaduffit in  clerieo,dubrom  elh  Etenim  *9 

tcrinhistalisdecifiorcfpuendanofit.Sc-  negatMara.^ir./.*./3.itemIoacb.  Myrt. 

cundo,quodcum  fcntentia  inhuiufmodi  d.obj. 37^.9.^  relatis  multis  auftorib.  hac 

cauflis  fummariis  lata  fit  definitiua,</.c&.  fententiamproTribunaliSpirenficdnfir- 

jtptconttngu.  Ula  finc  prccedenti  inftantia  maarn ^pnurtciat  Idem  quoq; (tatuitDid. 

fcrri  nequeat  ./^r<^*/.  infJeJen.&interLont.  Cou*  pr*cl.  n.c.t.».3  fi  iudiciunicu  dcfurt- 

w.Ethancopinioncprobaruntncdu  ipfc  £toc$ptum  ftt,vtclericuslaicopofteafuc- 

laf&foIusAbb.Panor.vtipfedeprxdicat»  ccdat,  multis  quoq;'  Do&otife  in  hanC 

fcd  ctiam  Alb.&ff*./.itcm  Cyn.»./:Caft.».  fentcntia  acccriiris.Nos  autem  hartc  qiic.  - 

*Fulg.«.*.Sal.»./.  Alcx.  n.2.d\im  conftitu-  ftio.  que.  non  fit  huius  loci  prdpria,in  mc- 

unc,  quodinhiscau(fis,inquib.litiscotc-  diorelinquimus,&candidole&ori,  .quis 

ftatio  non  folct  interccdcrcprimus  a£tuS  iuftioraarmainduerit,eftimaduputamus* 
cotradittoriuslococontcftationishabca-      O&auoad  propagarionem  noftri  axio- 

tur,&inde  tcpus  tricnnii  numeretur,quod  matijpertinet,  q,  quamuis  omnibiis  hbc- 

&ip^umc6firmantZaf^*.^.Ma^a.//»/i*,  rufitiuri,quod profeintrodu£himeft,re- 

ffct par.sjt.4.  allcgans  in  hanc  fcntentiam  x\x\ni\*xc,/.penf»pr.depaB.  &Lpatf»m.ffe4. 

LnihtLjo.&L»u/L*.t3f.deproeur.8c  ibidem  & litigantes nonprohibcantuf  tempus,C|i 

Bar.Bal.&aliosDoftores.  AcceduntFcl./*  iurifdidioni  dati  Iudicis  definitu  cft,pro-; 

c.oUm.26.dcmuf.kn<\.G*\\U.tj>bfe.t4t:n.t.  TOg*rc.L*.§fed/iIudex.ff.detudAtcmib<lU 

16  Exquib.facilecolligimusctiamtinexfe-  carebeneficiufcriarurationevmdcm^&! 

cutiuislocumcilcinftantie>,fecundumea,  mc(fiumconccfiar././^<r/^/*r.dcindcet- 

j  quzfupradiXxmus.Zrt.Mc.n.it.tMaran.d.  iamappellationistemporaproducere./../. 

par.  f.n.$.Mynjcent.3.obfcr*.\4.num.6.&*tii  in  fi.inf.de  temp.*ppeLc.qu*mdiu,de*ppeL  in  6. 

Doaoretfupraanobkdcftgnati.    {  q,tamcnnequeantprimeftnftartti:etenV  i0 

n  Nondiftinguimusfexto,vtrumtagatuf  pusetiam  mutuoconfcnfuprorogare,  1* 

Coram  ludice  ordtnario,an  vcro  delegaro,  fatUtol/igiturexfineprincipii&%ftn*Htem  v- 

an  dcniquccoramarbttro,quodarbitria  /r^.^r/f/^f/^.&exrationcpr^fenrisdc- 

reda&afintadinftariudiciorum./<g./.f>-*-  cifionis.quaEcupublicamvtilitatemrefpi- 

f.derecept.arbttr.  Odofred.htc  numer.  6.Cajlr.  ciat, priuatorum  paftionibus  l*dt-  ncquit. 

num.S.Alber.n.t.Sithar.nn.p.Iafonnu.i^.Zaf.  Lpac7./upr*dcpafi./.tmpub/tcumffco.L»e%cX 

nn.  22.gIopnlJtemftvnm.%.ifderecept.*r  prutoriof.de  reg.iur.tfin.§./edqutaveremur, 

bitr.Bdd.tn/fidemcU  ^finffderecept.  *rbitrt  fiup.deiurriu.propu*Ld*n.gloff.inverjriennii. 

SoecuLin  titul.dearbitr.%.dtfftrt.Mynf.centur.  ctrcafiJtot  tit.  Odof.n.  4.Cyn.  n^.Alb.  n.j.  Cot. 

3  ob/eru  44.num.8.Marant.p*r.s.n.to.Panor.  n.t.  vcr.it  eminead.tbuanpoffttprorogari.  8*L 

tncap.vcncrabi/U.detudtciU.column.penultim.  n.f.Ang.n.t.Cafijt.p.Fu/g.u  3.Sat.n.6.Atex.tt. 

FeLtbtdcmn.22.P\itzttamcnU(on»u.te.Sc  jo.&Jeq.Iaf».tp.Zafjt.32.SUh.».t4.&/eq.Pd^ 

¥clin.tnd.c.ve»erabi/U.»u.22.h'niti  quidcm  ner.ine.pen.deiud.tt.tr.  FeLibi.n.p.Mar.  tnfiuo 
inftantiam  ,  led  nequaquamius  cognof- '  /pec.per.f.n. 2 4. Spee.intit.de/udicede/eg  §.re- 

cendi aut  pronuntiandi ,  quod  an  verum  fi*t.verfednunqutddetcmp. Myn.centj.obje. 
fit,  altiorc  indaginem rcquirit.  Sunt pra:-    4S'A»d.G*ii.U.t.obfer.t4f».f.  Quod adco 
tcrea.quiexcipiant  pcrfonam  arbitrato-   ,pcedit,vtnetacitaquidcm  parriuconni- 
ris.rtMaran.Panor.Fcl.Iaf.  Zaf.Mynf.z*    ucntiatiHudconciliarcpoilit.quamuisin  i/ 
lotUfupraal/c^atU.  iurameto  calumnie;  aliud  iit.f./.§./.  deiur*. 

Scptimo omandohancnoftram  regu-  caLin  6.B*r. Fulg.IafZaf.MynfitnlotUaUegat. 
Iam  hvn.ccn.3.obfc.4S.nu.t.An.Gai/M.t.obf.  Imofipartespromiicrinr,feinftantia:  la- 
37  n  S.&p.Mar.tnfuo/ptc.p.s.».t2Jloer.dectfi  pfam  allegaturas  nocifc.adhuctamchu* 
/8  6$.  conlhtuunt ,  inftantisc  t  tcmpus  ctiam  iufmodi  padum  non  fuffragarctur  ^ppter 
continuan ,  & locu  habcrc m  pcrfona  he  rationes  prediaas ,  vtobferuaruntBart.  lafi 
rcdis ,  moriente  ht\gztotclheres  *bfens.Lfi  Z*f.Myn.inUcU*ttegat.  Ettquauis  magnus  21 
petttorJj*mexc0ntr*c7ibutdfiU^uiRom*f.  fiteffcausiurifiurandi ,  vtcx  conftitutio- 
detud.Cafirj»d./.hcresabfcnt.».4tLfiettmU  nc f*cr*ment4tmpuberumjnffi*duerfive»d. 


jo8         Commentarii  PctriGilkemiadlib.H  i.Cod. 

de  refcript.  in  6.  fiue  gcncraliter  in  hoc  dcfi*  per  medium  cauflx ihtclligat.EteTiim  AlcX* 

gnatus fit  aPrincipe, vtin  multis rcgionibus  /Mxonfbtuit,principiu caufliecfle litis con- 

licri aniraaduerrimus,dc  quarc  Cuiac</.w-  tcftarionem ,  qux  rcs  difficultate no  habet, 

utlLfo. ittm0bfaru.Ub.12xj.  Non  folum  au-  mediu circa  conclufionem ,  finccircatcm- 

tcm hoc confhtuitur in  perfona  delegati  Iu-  pus  rcrcnda:  fentcntte.  Idcm  quoq}  vidctur 

dicis  j  fcd  ctiam  cius',  apiid quem appelkrio  probarc  Iaf hic n.i.Potto  Caftr.ff.*.Sichard* 

vcnrilatUr ,  vt nc is quidem pcr folos cofilia-  n.4.  ZaCin l.pt .t ced.n. 2 . 1  nrc I ligu n t , medium 

rios cau]Ia:audicntiam  accommodare  poi-  cauilx  confifterein probationc, vt  fcilicct, 

fic  Scd  curegulariterludcxofdmariiishac  publicatistcftibusilla^quatdrxcrintjicrutc* 

potcftat6habcat,  vttotamcauflaccognitio^  tur,&excutiat.FinemidcrtiCaftr.&Sichar. 

ncm altcri mandarc qucat, i.moruff.dtiurif  mctiunturicntctiadiffinitiua,  quxcxplica* 

d/cl.om.iud.  (ipublicisoCCupationibus  diftt*  tiotanquam  fblutiorisdihgctueplattercpu-- 

4  neantur, l.ptacet Jnfr.depedan.iud. f  tra&ari  dtandaeft,cumcamindubitaraeauthcntica: 
poflit ,  an  ctiam  cauflam appellatiortis,  fcili-  noftra?  vcrba  rcfcllant :  quattrina  cognitio- 
cct  totam  ipfius  cognitibncm  &  definitione  nem  rcquirunt  ante  icntenrie.  prolationcirt. 

*  altcricomitterc jqucant?  Quod  dc  iureca-  Fincmitaqjirttclligo  cauflxconciufioncm, 
nortico  non  videtur  efle  Anhmmx. Juperqua-  dc  qua  in  /.mdices,  crauth.iubemtts ,  hoctit.  & 
J/iomtm &.tmcnttonts> de o/Ji  dtleg.  De  iure VC-  ita  huc  rtoftrum  tcx.  exaudiunt  Zaf  /*  Lprx- 
ro  ciuili  ncgotiu"  faceflit  praefens  noftra  au-  ced.nu.j.CuiAci\unoue//.fo.inj?ne. 
tiicnt.&noucU.<fo.$.W!lW:  vndccadcmdc-  Dixi,Iudiccm  ordinariucauifeaudicn- 
promucftiNo  poflc  cortftituuntSpccul.//i  tiam  fuisc6fiuariisadmodum,qucm  mtcl- 
tuJtwdJeUg.%.excipipotefi^verfitemquodeft  leximus,c6mittcrcpoflc.  fSedindifccpta-  7 
uujjaappedatioms , Aliicrtc.hu n. 2. gU.i. tnfr.de  noneth reuocaripolfcr,an aliis vt aduocaus» 
foenJtud.quima/etud.  &hoceriamfenrirevi-  dequibuspoftcamenaofit,quiordinarii  i* 
dctur Bart. hictnprinc.  Glolfa  tamcnin  prae-  pfius alfcllorcs  non fuut,cauilam ita dclcga- 
fcntilcgeinc!i6lionc,yfi««A4/,Caftr./».^.Sal.  rcqucat.  Etfiquidemprimam  audicnt.no- 
*./.Odofr ./»./.  Fulg.».*.  Alex.*.*.Iaf./»..f>Si-  ftra?  expofirioncm^quamtradidirglof fcqui 
chard. «./.Franc.  Arct. m juojummancxifti-  velimus,res cxpcdita  crit.  Quod fi vcro Cy- 
mant,  tcxt.clfc intclligcndu de co,qui  cauf-  m  & Bart. intcrprerationcm  amplc&amur, 
ifaih  delegarevelit,autinfuos  aflcilorcsrcii-  quamctiain  vcriorcm  cflciudico,nonnihil 
cCrc,  feruata  fibi  fcntentia  dcfinitiua,  adco,  dirficultaris  res  habitura  cft  Exiftimo  tamc, 
vt dctCrioris  c5ditioniS  fit  Iudcx  ordiriarius  ad  fcnfum  lcgis,  &:  rationem,  quar  ex  rucnte 

5  fin  caulfa  appcllationis,quapriorisirtftan-  ipliuscoUigitur,pcrrincrc,  vtcauffecogni- 
tuSjVtmoxintcIligeinus*  Etha?clcntctiaob  aoncmlcruatafibifentcntia,vcl  nullomo- 
au&oritate  intcrprctu  admitti potcft,  qua-  do in  alium transfcrrc poflit,  vcl  faltcm ad# 
uis  prior  contcm ncrtda  non  fit.RatiO cUflc-  hi bita ilia folcmnitatc,  quae hic  prccfinitaci t 
rcnriseiUaperpcnditur,quodcauflaappclla-  Edoccmurprxtcreaexnoftra fauthertt.  g 
tionis  maions  fit  prariudicii ,  vt  apparct  cx  Iudici  incumberc  neccflitatemfufcipiend* 
■Aath.eiqutappe//atydetemp.ejrrepsr.appe//Jto/.  appcllatioriis , de  qua tcinl /.  rjrtdtottt.ff.de 
cosJnf.de  ap.rjr  tot.paffim  t.  Vndc  vidcturcifc  appel/.recip.  Speculdn tit.de appeUa.  %.nuncdua* 
cxplodendainterpretario  Ang*  hic.  n.j.  hac  mm.lajonhicnum.3.  Pfaercrca  irttclligimus,t  f 
dirVcfcntiam  non  agnolccntis,fcd  contra  a-  non  prohiberi  aliqucm ,  quo  minus  aduo- 
pcrtamdefinirioncnoftf^authcnt.candcm  cari&allcirorisofnciumfulrineat:  quodta- 
racultate dcfcretis  I  udici  appcllationis ,  qua  mcn  ita tcmperandu  cft ,  vtin  cidcm  caulfa 
habetadminiftratorin  pnoriinftantia»  Vc-  illudracercnullarationepofrit,/.^«//^/w/:/&- 
rum cnimucro Iudex ordinarius, queadmi-  pra depoj/ul.  vbi  copiofius dc cadem quarlb 
niftrarorctext.noftervocat,habctpotcfta-  Quaeratiofit>  quod  maiorisadminiftra- 
tcm,  fiquidcm  publicis  occupationibusdi-  tionis  fudices  grauiori  pcenaprxccllantur, 
ftringatur,  vtcauflidifccptationcmitafuis  ditiinmm in /.properaKdum, ^fmantcmvtra- 
confiliariis,vclalfefforibusdccernat:vtipfc  auejioc  uojlrotttulo. 

tnhtem  apud  fcagitanda  ialtcincontclta-  ^  J4 

tioncaudiat,  ruriusinmcdiofeincl,infinc  juex,  IlldlCCS,9« 

autcm oinnia,quxc6fequentcr examinata  S  v  m  m  a  r  i  a. 

*  fmt,&fictcratfentcntiam.  fNoltn  intcr^  ,    ^t  ^4  ^Umm  pkna  tnau-ftione  Mfc 
prctcs  non  fatis  cxpediunt,quid  tcxt.noftcr 
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*  Sitxyreu*^tttmp*ru*fp*rt*t,fudicemnon*d-   hispolTcfubfiftcre,  fi  ramenhocalitiganci- 

bty*tftc*xff4cot*it»iMm,qMtdfkcund*mft.      bus  dcfiderecuf  ,res,  quoad  iudiccm  arcincc, 
,  Mi^^MffM'       .  inncccflitatcmdcducitur^w./a/x 

*  SM*damnonefcfukfl*nti*lt*,  t}H*tanttn,fip*rt«  j- „,,rtnru^  e-r.-      *  jfU*_  . 

^oc?tt*ntJt*mLf*md*dltcun,ur.  &  Jcverborumftgntfcatson  inenfictame*, 

,    S*mm*rt*iud,cm*n.rdtncmcaMf*,&cogtut»-    &%{<1*<»-  Q^busiCafubduftlS,  llOCipfum 

wct»  re<jmr*Ht*  mcmbrum  in  lcrupulum  inadit ,  quod  mul- 

*  Ditlionim,  Stn*m*rutm,gtmtn*mftgitftt*thnem  taiudicia  +  lint  fummaria ,  dc  quibus  auth.  f 

*dmttnrt,etm  tfcOu  tf  exemflis.  ntfibreuts ,  infr.  dejent.ex  brcuic.  rtcit,  cdifrcn» 

7  C0ZmM  *  omm        rtr^mruur'  dtofam,dc  iudicits.ittm  cl.ftpt  continoit ,  dc  ver- 

1  tufcZlfltnZZ "uUlulHmm*rW  "1"'""  borftgn.  in  quibus  non  videtur  raJis  cognitio 
,   lllxCZerroZn^  requiri.  Alccrum  membru  etiam  cxco pc- 

(fMoconjUtottlttdfActtic.  riclitari  vidctur,  quod  Iudicis  non  ut,  fup- 

io  Q**rtptitru  ddattona  m  c*fu  noflr* Itgit  dentur.     plcre  parrcs  litigacoris  ,  auc  ihis  fuggcrere, 
T_J  Aic  confticuno  Iudiccs  lui  officii  ad-  quidracicndumfit, /.*./•  £<***/«»  tudicmm, 
A  A  monct,  rcipropofitarquaJitatcm  plcna  /.Wir^wrw./^^.DcindCjquodnonvidcan- 
1  mquifitionc +  dcbcrc dilcuti,vt tuc  vtramqj   tur  trcs dilationes danda: ,  ied quod  vna fuf- 
partemlxpius  interrogari ,  an  aliquid  noui  ficiat,/^^.V* Harcigiturdilccptatio vt 
addcredefiderct,  cum  illud  in  vtramq;  par-  dirimatur,fciendum  cft,diccioncmfumma- 
temproriciac,fiucdcfinicda  licaludiccres,  timliucfummariam,+n6  vndfempcrfigni-  6 
fiuc  ad  lupenorcm  rcfcrcnda.  Difcimus  ita-  ficationc  rccipcre.  Etcnim  nonnunqua  illa 
quc  cx  hac  lege,  nullam  ientcntiam  linc  co-  iudicia  dcmonftrare  vidctur,  qua: ,  quo  ficri 
gnitionc caull x prolatam  valcre.vt idc  quo-  pollit vcrborum  &tcporis compenoio, cum 
que  (\^n\f\QZlux,io.qtufi.s.e.ittdtcantcm.  Pra>  plena  tamen  cauilae  cognitionc  cxcrccnda 
ccrea,  clfcparti  tepusad nouasallegationcs  &dcfinicndafunt,  vt  fitinadionead exhi- 
proponedasftatuendum,  vt  iliud  copiofius  bcndum,/./  Sfciendumff.tliotit. quibusilJa- 
expnmitur inkuthcnt.feq.  Primumconftitu-  rionesmaiotcsampurancur,&exccpcioncs 
tfonis  mombrum  ,  adco  proccdcrc  noftri  altiorem  indagincm  rcquircntes  reiiciun- 
1  DoclorcsJconftituunt ,  vt  li  ex  +  breuitatc  tut^.^.tbid.  Ahahuius vcrbi  iignificatio  eft, 
tcmuorisapparear,  Iudiccmnoncxcumsa-  cum  omncs  folcmnitates  iurc  ciuili  intro- 
&is  lcntcntiaconccpilfc&cdeindcpronun-  ductx,  quasordinccomcmoratPoncircx/» 
ciaifc^ilUiniqua ccnfcn  dcbcac,vc cx hoc lb-  d.ciem.Jipecotingit, de  vtrbfgn.  rcmittuntur: 
locapiteappellan  polfit,  vtproniitiat  Ang.  itavidcturaccipienda/.4^/wPw,//.§;/^>fr 
*  2.AlexJi.4.  vclvtdcclarant  laf.hicn.z.Bir.  rebtts,  dcindc  l.fiquis  t  Itberis&.fivtlpartnsjf. 
inlsjroUtmtftrcaf njnf.de fent .& inttrhc.om.  ^^.^«^rinhis&fimilibusomittipoiTunc 
/«.V.Panor./*  r../.^r«W.Sichar.  htcn.6.(cx\-  libelhobktio,liuscontcftauo,conclufio,& 
ccntia  iplo  iurc  llt  xvaWiyarg.l.ftatuimsts  jnf.de  id  gcnus  alia :  ipla  camcn  caunar  cogmcio  f  y 
ftnt.txbnuuul.recit.tttml.cxjhpuiatione^nfr.  fubiatanonintclligitur,!//^ noftralege,^ 
dtfent.  (jrtnterioc.omjud.c  cumtxisttris,dein  quidcm+cxadafupcrprobacionibusinccr-  8 
S  integ.re/l.c  pondcret,difi.jo.  f  I Uud  d ubitacio-  ccdcrc  debec ,  fi  grauc  vcluci  cotius  cauftx 
nem  no  habct ,  in  omni  iudicio  mebra  quae-  pranudiciumconcincanc. 
dam  cfic  fubftantialiaadordincm  &  mcrita      Qupdfivcrolcucdamnuminfcrrct,  aut 
ipfius pcnincntia,  vt  eft  ciratio ,  Inji. deparn.  quod per ahud iudicium rcparari pofter, hic 
ttmer.ittig.inprin.  libclli  oblario ,  auth.offtra-  ncdu  liimmaria cognitio  fufficicr,  fcd ctiam 
tur,inf.dtitt.conttf.\ius  conteftatio//.w.//>.  icmiplena:  probationcs,  arg.UheJkurm,ff.*d 
cauflic cognitio ,vt hac noftra iegt ^ty l.Jiatui*  exhtb.tjrd.%.fivtlpaTis,itaBar.hicn.2.Qftxzxt\- 
mut, inf.defententia tx brtuic.rccit.  itxj/ifuu-  uis  omnia  mcmbra  non attingat  Ang.  ntt.t. 
tione,tnfr.defnt.ejrintcrioc.omn.iudic.Scdzn  Corn.nu.t.SaJ.n.ifuigJi.2.j4ret.n.i.Jiex.nu.j. 
caulTa:  conclufio  intcr  folcnia  rccenicri dc-  Aib.inprin.&n.iSar.in txtrttmg.  *drtprtmjnf 
bcarjControucrfumeftmosautcmquidfcn-  vtrb.fummarittBai.inl.ntcquidquam^.depU» 
tiamus in authent.fcq.perfequcmur.  Quid  noff.dtoffprecofcic qua rc nos copiofius cir- 
autcm  obtincatiniuramentocalumnix,  a-  ad.t.delit.conttfjt...  Qucd adaJia  difficul- 
Iiisq-,iudictiadlibus,vtcxccptionibus, rcpli-  caccm  atcincc ,  mcminilfc  dcbcmus ,  iudi- 
cationibus,probationcid//»/./>r^/4w,/»/9.  ccmintcrrogantc,analiquidfnoui  addcrc  9 
.  dtftnttnt.  ejrtnteriocomn.  tndtc  commodius  vclint,id  co  confiUo  faccrc ,  vt  vcritas  illu- 
4  cxpcdietur.  f  Vidcrur  cnim  iudicium  finc  ftrccur,niiiilqj  dc  fiio  fupplcrc,  fcd  cx  officio 
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illa,qu*adordincmiudiciipcrtincant,pr3C-  incumberc ,  vtparte  tetgiucrfiintem  com* 

fkztci.pro/atam,  infr.  dtfenttnt.  (jrinttr/ocut.  pcllat,vtintra  30.  dicsfuo  muncrefungatur. 

omnium  iudic.  Porro  quod  hic  plurcs  dilatio-  Animaducrto ,  noftros  intcrprctcs  minus 

10  nesfdentur,  quam  vna  >  non  illaratioeft,  exadrchancauthcnrica^autcius  fcnfurncx- 

quam  cominifcitur  gloff.quod  lllud  fiar pro-  cufllflc,  dum  pronutiatione  "j"  allegationum  i 

ptcripfiusabfentiam,aut,vtalii,quod</./^.  duntaxatintelliguht,uibfidiaex  vtroquciu- 

tra&ct  dutaxat  de  dilatione  probatoria ,  Ccd  rcpetita,tanquairi  diucrfum  obtincatin  his, 

quod iampcra&o iudicii  ordinc , immincat  quatiri fa&o verfantur , itaBart.hituuj*Baid. 

pcriculu{ententix&condemnationis,quo  nu.i.Sdl  Ku.i.AUx.nu.4.Fra*c.Aret.nu.i.Iafon 

cafu  tres  illae dilationcs  iure  noftro  dantur,  nu.$.  Sichard.nu.s.  Pkil.  Corn.nu.  1. verfing/ofi 
vt  ctiam  fit tribus  aliis  cauflis ,  dum  tra&atur  Jk prima.in  verb.  renuntiauertt.  Albcr.  nu.i.vbi 

dc  miflione  in polTcflioncm ,  'vtinfr.Lpropt-  addit,fe  vidille,illam  ita  communitcr  oblcr- 

r4W«w,§.j./^f///.itcfipra*fercnda  fitcauf-  uaii:rateturtamcnhi Do&orcs^allcgatio-i. 

{zdci\mii\ii,auth.atquifemel1infr. quomod.ejr  nesiuris,  quodadinftru&ionemludicisat- 

quand. iud.fint.profer.deb.  autd  criminaliter  tinet,etiapoftterminoshicpra:fcriptos,ad-  * 

quid  ftatucndum ,  /. tff.derequir.reis.  Qu \r-  huc  admittcndas  clle ,  ailcgant  Lornamcnto* 

tuscafusnoftraauthcnticatraditur. Hisigi-  rum,ff.deaur.tyargen.legitem,l.nemopotcs/,ff. 

tur cclfahtibuslocumhabct Lfin.ff.de fcr. &  dereg.iur. accedtt  LconfeJfionibtts,f. detnterr m 

dtlat  cumaliU^ujttradunturinf  dedilatton.  iurfacien.&Lmanciptoru'nt,ff.dcoption.  legat. 

.  ,  Ccterum,nontcncrivkcriusIudiccm,vca- 

Authent.lubeniUS.  liquas  dilationcs  harum  allegacionu  ilomi- 

Svmmaria.  ncdet.ParirationcnonpoireabiJIoddidc- 

,   'ffmmmut^dUftai^  ran>  ,vt  hwufmodiallcgationcs  attiscoprc- 

ftra  amhtnttca  tmtlhgamur.  hcndantur,nequc  cuam  ad  lupenorc  tranl- 

*  ^fUtgaitonaiuruadconfiruauntm/udtcucttam  mittantur,vtaliaadafolcnt,^«M«^,/»/r.  , 

poft  conclufiontm  cautfa  otftrrtpoffunt.  deapp.tta  Bald.  A/exan.  Arct.  SicharcLm  locisd- 

i    Textum  nofhum  tnttUigtndum  etfe de attegatuni-  ^  5^  unc  |  jj  rcm  pCrpcndcrc  bcne  VC-  } : 

btuf4t7u,&<]u*re.  limus,potiorceiucridcbctfcntcntiagloflA:, 

*  ^nfndtxvnamdtlalioncmproommbutdar,  "Z^amditappdUtioneCOgnpfil^  ^ 
<    (Ltf*  'comhfioaninmaaa  fubftantiuliu  recenfc-  &»oc,  indicl: al/egationt,  bu/g7fihtcnu.3.  Caftt 

hdtbeatj.  xum.j.qui  tcxt.noftrum  accipiuntdcallcga- 

*  fiuJfteoMclu/ionemd'  renunttationemproeodtnu  tionibusfach,cum  hatcdidiio  talcm  fignifi- 

pentaccpi.  cationcm  minimc  rctpuat, Lt.fitpr.de mr.  & 

'i    fc^t^utta^  vtconcluffonotu  f*^™Up«»&*&lkh&4*4r».  ' 
'  re  fratu7  t.vt  conclu/tonotu    x^jgfrfufalfisallcgxtton.  vc  c:um  vu|c_ 

.     -f    S?^m^clnfuetudtnmopumasttftUgumtnter-  turcmnccicdidio,/V^/7//,  Lcumpropon.es 

prtiu.  fupr.de  pacl.Lcum  propotias,fiipr.detr.mfic/.  & 

10  AUtgationttinfnaoconfifientetpoitcautfncontht-  mfinitisaltistn/egibus.  Non  vulgarepondus  -. 

fion.mnonadmittuntur.  ]VJIC  confidcrationi  dare  poteftdchriitio/. 


//    imduM m  con,  UfatM  tx  officto rtftndtrtpotft ,  &  f  r      .  v/       Aduocatls defint ,  ludcxfuppleat, 

p.trt,bm  vltotortmprobattontmtntungtrt.  |ujicis  C<,ncincri,VCilla,  quzlc«bus, 

u  ^1.^-^^«^--^  ^^^^^^^ 

13  &  reitutdtnttam,  &  afptaum  loci  &debeanc.  Quarto,quodiuudindubitan: 
poit  cautfatontlujiontmadmttti.  tcr  inlinuCtdilpofitiolcgisprA*Ccdcntis, Iu; 

14  In  cauffn  cTtminatibtuallt^attontiy&probationtt  oliccm  vtraihque partcm  &pius  intcrrogarc^ 

poftconcMontmttumacctpmntur.  dcbere  poft  plcnam  cauila;  inquifitioncmy 

v             ftilu  2^""  j  10t .'7WW"  num quid noui addcrc dcfidcrcnt.  Quinto, 

^tM^^k^fmukr^^mum  quod4cumqu^ftloncsiuns breuioritclnpo- 

tf  Jud^mnfolumUttmCHamfttcmtauicontrale-  nsfpatio,cxcuti atqucdirimipoflint,quara 

gtm  pronumiat  ,ftdtttamcontra  rtctptam con-  ca,qux in  fado  COniiilam.cap.faptconti/igit, 

futtudmenui  44-dt apptll.cap.i.  dcconjitt.tn  i.  rco  vel  adori 

CVm  hac  authcntica  caucatur ,  quod  fi  tam  prolixa  tcmpons  intcrualla , iam  caulfa 

vni  pars  allcgationibus  fuis  rcnuntia-  Cx  vnapancperorata,conccderc  vclimus,  , 

ucrit,aiia  aurcmpars  contcndat,  fc  adhuc  vtnonimmcnto  ^xntA.hicinprincip.  Iafon . 

habcrc,qux propohcrc vcUt> Iudicis ofEciof  «ww./itcftanturjobferuationcmhuius auth^ 

de  dan- 
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dcdandis  adco  largis,  &,ttrao  rcpcritisin-  fcctarium  quoquceft,  vt  in  contrarium  fit 

ducus,mdefuctudinemvencrit,quodqui-  iuscommunc,/.^  vero.jfdelegibus.  j- VI-  9 

businprouinciislocum  habcat,quorumin-  rimo,  quod  cum  ftylus&confitctudoopti- 

4  tcreft,obleruarc  poterunt.  j"  Etcnim  mulris  ma fit  lcgum intcrprcs,  l.cumdeinttrpretatio- 

in  Iocis allegationcs  facti  admitri ,  &  has  di-  ne,jf.  detegib.  &  ftylo  curiarum  bcnc  inftitu- 

lationcs  aut  paulo  laxiorcs  darianimaducr-  tarum  ita  comparatum  cue  animaducrta- 

ri:  non  camendubiumelTcconftituo,iudi-  mus,  vtconcluiiocauiTxadhibcrifolcat,vt 

_  ccm  vnam  dilationcm  pro  om nibus  confti-  dc  tribunali  Spirenfi  tcftatur Mynfing.  dtct. 

tucrepoflc.  Si  cnimillud  anteallcgarioncs  0bfcrttat.t7.cen/ur.3.nitm.6~dndr.Gatl.obferua. 

pnncipalcs  &  probationcs  poccft,  Lnonnun-  i07.num.z.Emer.a Rosbachid/i/.7o.n.8.  Dam- 

quamjf.dciudic. ejrl.confntaneum ,  infr.quom.  houd.dc  ftylo  curix  Mcchlinicnfis  loqucns 

ejrqua/td.iud.  curipfidenegabituriamcauf  c.sgi.num.4. cjrJcq.Panoxm.inc.cuml.&A.n. 

ia  penc  tranlacta,&  conclufionc  ex vna  par-  tt.ex/r.dereiudtca/a1dcgenexa\i conluetudi- 

tc  racta,  maxime ,  cum  cx  noftra  auth.intel-  nc  mcnrione  facicns ,  vt  illud  ctiam  confir- 

ligamus ,  fccundam  &  tcrtiam  dilationem  mant  Gayl.&  }Aymrmg.mlocitaIlega/isyxcd:c 

admalitiamipfiusfupcrandam  indulgen.  infcrendumvidctur ,  quodconclulioexiu- 

In  caderAcauiIacircc6fhtuo,quodDo-  risnoftri  dilpoiitionc  rtylo&coniuetudinc 

ttores  noftri,i//  Btrt.m  l.prolatam,tnfr.defn-  comprobataomitrincqueat. 
tent.  &intcrl.om.iiid.nu.u  intcr acta  litbftan-       ErFcctus  autcm  conclufionis  cft,  vt  f  nul-  ro 

J  tialia  j"  caullx  conclufioncm  non  rclcrucr,  lxallcgationcs  amplius  admitti  pollint,  vt 

A»g.  ibidem num.2.  expnfjins  CsftrenJJn  t.pra-  bacno/Iraaath.  itcm vt inftrumcma  amplius 

ced.n/im.f.  Andr.GaiLpract.vbfruat.ltb.t.cap.  cxhibcri  ncqucant,  aut  vllx  alix  probario- 

10  7.  Zabsrdl.  :n  clesn.fpe  etntingtt,  § .  &  ,juia,n.  ncs  tcap.cum  dilrtfus,  extr.de fidc  tnjlrument.  ejr 

10.  Mynfing.ccntur.3.ob(lru.ij.  num.t.  Ego  ta-  tbtdempanorm.  Felin,  nu. tt.  Spccut.  tnttt.  dere- 

mcu  Icatcntiam  ciuliicm  Baldi  in fua  mar-  nunt.  &c$»clufinprtHc.  Iafo\\i»t.admonendrt 

garita,tn verb. Renuntu/io ,  Damhoud.Mt/w  num.6$.Andr.GaiLd.obferuttt.io7.num.4.  vbi 

frdxictuit.c.ipt.n.S.pTxx\\icxim;  Caullxcon-  nonnullas dcclarationesprolcquitur , quod 

clufioncm  ctiam  ad  ordinc  fubftantiale  iu-  icilicct  id  locum  nonhaoCatinperfonalu- 

diciipcrcincrc.Quiinrelocupletiorcmtc-  dicis,quiconcIufioncmj"rcfcindcre,&par- 11 

ftcm  acccrfcrc  non  poflitm ,  quam prxfcn-  ribus  vltcriorc  probationem  iniungere  po- 

tem  noftram  authcn.  &  lcgcm  prxccdentc,  xc^,c.cumloannesiextr.defd>injir.aiuodc^  lu- 

inquibuspoft  interrogjt;onciudtcis,num  dcx  ctiampoftcauflxcondulioncadhucli- 

od  nouiaddcrc  dclidcrcc,Iudcx  fcrrcfen-  rigantcs  cxofficio  intcrrogare  poflk,  I.vbi- 

tcntiam  no t:  ncft , nili  vtraq* pars allegario-  cuns^, ff.de interr.iniur.fac. itcm.quod locum 

nibusrcnuciaucrit,vcluiIatioexordineda-  nonhabeatinallegationibus  iuris,  quod& 

tafir,quxvimrenuntiauonis  habeat.  Cum  ipfumcofirmatMynf  d.ceni^n^.Iafind.l. 

€  iraqj  7 hxc rcnuntiatio  nilul aliud fit,  quam  admoncndiji.64.  Fetin.inc.cum dttec7tufnu.jtf, 

cauifxconclufio,  v/ofiendimut  tn  autb.a/  qui  ejr BartoI.Baid.Caflr.  ejr  atii  DDfupraanobuin 

fmci)t»f.Jcproba/.n....Andr.G.iil.d.obferu.to7.  hancfententtam taudati.  j"Tcrtio, fiquis  in-  ii 

nu.j.Emeric.aRosbachinjHoprocef.iudic.ti/uI.  ftrumenta  dc  nouorepcrtapoftconclufio- 

7o.nu./.(y'muIiiDoc7ores.tbiItisaIIcgatii\\5yi-  acmcx\\\bcxcvolcx,arg.c.pajtoratis,deexcep/i 

dco,qua  iecurirate  ailererc  poflimus,c6clu-  i/em LadmonendiJf.de tniurtu,  vbi  Iafo»  nume- 

lioncm ad cauifxfubftantialcm ordinc non  ro  so. ^Andr.GaiI.d.ofjeruation.107. numer.to. 

7  pcrrineic.f  Sccundo,hucpertineu.aw»^/-  j"Quarto,  quod  ctiam illxprobationesrc-  ij 
Ucttts.extr.defdeinjlrum.  item  c.pajioral'is,ext.  cmiimx\ix ,  fecundum  dtynfng.  d.obferua/.  17. 
dccauf.pojj.&proprtct.  cap.auditts,extr. depro-  numero  10.  qux  in  fulpicioncm  fubornatio- 
cur.  in  quibushuiusconclulioniscftcctuso-  nisnonincidant,  vtcftpropriacofcfllo,rei 
ftcnditur: Eodcmquepcrrinct  LquamuUin-  cuidcntia,&alpcctusloci,&c. Dequareta- 
dubttatiyinfr.ad legem  luliam ,  de adult .itcml.  meninpr^Ientianihilccnipronuntiareau- 

8  nutta  dubitutUeit  Jstpr.de procnr.it.  fTcrrio,  fim ,  nili  quod  exiftimcm,  Iudiccm  cxof- 
cumincontroucrfiis,quxlincftrcpitu&fi-  ficio  fuo  interrogarc  partcs  pofle,  vt  antc.t 
guraiudiciiagitantur,  Ipccialc  lit, vtcauflij  dtftumest, &itaconteifioncs illorum cffice* 
conclufio  non xequix.miv)ctimcn.fepc conttn-  rc:  itcm rcm controucrlam oculis  luisfubii- 
gitytkverborumjigntficat.  §.fxtenti.tmy<J\[a-  cercnt,hocmodoveritasilluftrari poflit,*r- 
rant.inJ*HojfecHl.par/.4.dijijitt.p.nu.2j.  con-  gumJ.l.vbicunqutJf.de in/errog.  mturefacitn. 
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Tic.  deiudiciis.l.ii. 
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1  Infitutmquodttlittmnirc, 

diciis  fugttndum. 

2  Cauf*  quare  luftmunus  tnfttntu  ttmfora  cert§ 

intcruaUodefinterit. 

3  Impeuter  an  vntuerfi  orbis  dominutfit ,  quu  in  rt 

excuffk  mulu  leget  &rdttenes. 

4  Imptrdterm  rttioneiurisditttonit  vbia^  fundatm 

5  Contr*rufeutentu*fatores,retnifiHt. 

6  Omnts  itgts  tuturd fiuperpetudt  effe. 

7  In  cdufis  criminaltbus profequendis  recifiut  tempm 

conffitui.auam  ciuiltbus. 
J  Caufdhuiusdecifionis. 
f    lnteileautl.fi.  ff.de fertit. 

10  Cmilescdufufdpeintricatiorestffe,  qiumcrtmi- 

11  Cdufit  inftantiam  mttiumfuntere  4  lite  centeftato. 

12  Ante  litem  centeftatam  tudnium  non  mteiiigi- 

'3 


An  is,  qui  bbtrmpocodendi&iudicaniipotefia^ 
tem  tx  cmnufione  habet  ,protogare  mftantum 
fofiit. 

34    Lcgemunicipaftmftantia  tempusnedumbreuiut, 

fedetimlongim  tempm  tonftitw  pefft: 
ss    An  ttmpm  mftantu  a ftatuta  cearctatum  dd  tri- 

tmium prorogdrtpofit,cum  dtucrfis  Docterunt 

fentenm &argmentis. 
j.  6    Ui  rtuo prtore  ludtce  tnftantia  frorogationem  rt- 

cipit. 

37  Anturtcanenkoinftantld  temporafertLtndafir.t, 
varid  Dottorum  fentcntu &argnmenu. 

3%  Confuetudme  mftantia  tempora  mutati  &  prore- 
garipeffe. 

39    fartespoffuntomniddctapriorisinftantu  refete* 

re  &  confirmart. 
4$  Qutdutrit fit,fi ,  elapjotrienni* ,  mhilominusfen* 

tentufcratut,anva!cat? 

41  DifimttioDoclorunuttpsactdevtiqfitpone. 

42  Sententu  perempu  inftjntu,an  m  confeffmfer* 
ripopt? 

43  Inftantu permpta ,  fenttntia  abfolutoru  ab  ob- 
feruattene  tudicij  mhiloiuinus  ferrt  poteit. 
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Omdebttntat  in  exctptiombus  dtctmatoriis  &  di- 
latoriis,  &  altis,  qud  ante  Ittem  conteftaum  pro- 
fonifol.nt. 

Multa  &  ngentuargumenu ,  exquibus  auRof 
tontra  omncs  tnterpretes  defendit.etim  tn  exct- 
ftmibus  defintttontm  temporis  /eruandam. 
Caufdt fummarids  etutn  inftantiam  admittert. 
Ouafhontstxtcuttoms  etum  mftantum  agnofct- 
rt. 

lnftantud.finitiottiamlocumhabetdpudludtcm 
dcltgatum&arbitrum. 
lnftantit  tentpus  contmuart  in  perfona  haredit. 


44 


Sententum  latampeft  ttmpus actiont  definttuM 
mUiuscfftmemcnti. 

CVm  in  omni f  re  illud.quod  eft infini- 1 
tum,detcftcm  ur,/./.  infia  defenten.  qu* 
proto,quodinter.l.fin.fupradeficroftnSi.cccUfi 
Li.%.finff.deperic.&commod.rcive»ditJ.item 
vidtamus.jf.de in  Ittem  iurand.  tum  maxime 
iniudiciiS)  vbi  minimc  committcndum, 
vt cx moraa&oris vcl rei  propofirx  caufa: 
dcfinitiotemcrcprotelecur,/.^/ff/ <&;///</. 

W<»^«!^^'  Mtbent.tubemm.Ltit.Lnonignorat.^ 
Anidmetumprobandumftttnclertco  fucceffore.  rn      j.*    »fL  T,^r.ror,^r 1 

inftantu  temporamutuopartium  confenfuproro-  Jrua.tyUt.expenf.Cnm f  autc  n  Im pcrator 

garimnpoffunt.  animaducrtcrct,  mcutta  fuilccuhco  rem 

2t    Ouamuss  multd  tacite  fieripojtmt,  qua  expreffe  dedu&am,  vtnedurcrgiucriattoo!  m  pro- 

nonconceduntur,  tamen  tnftantu  currtcuia  nt  fCqUcndisiudiciislocuS  eflet,  fcdl  ccspc- 

quidem  uctteprottiari  poffunt.  nc  iramortales  reddcrentur,&  vira  homi- 

22  An  luramtnte  partium  prorogatto  tnftanfu  fiert  modum  pcnc  CXCcderent,  mirantix 

«   rempiprofecuttoniappeudtionis  dtfimum  tx~   tempora,  quocaufa:  termmaremurcertis 

23  Ttmpus  pro  ecuttom  appeiuiionis  uei^un  r  aefiniendo  ex  ft  mauit ,  motus  cxc- 

prelfotonfenfupdrttitmproductpottil.  anni5ucui»vuuwcA.u  ..  .. 

24  VtonesLfferLaintlcaufaLppeiUtionu,&  ploleg.safclata^ tttul.  vttntrdcertunt 
friensmftantu.  temfuscrtmin. ter.caf.  fin.  qua  caufaS crtmi- 

25  Contrartx/ententid  auiler.  exiftimantium  idein  naics  atJ  rainus bicnnio  finiri  ftatuit,  de:n- 
tncaufjappeuattonis  probandum,  quodinprtmd  ^  ^uo  j  talcs  litcs  fxpifllme  fooiitCS »  &C 
inftantu.&raiiones.  materiacriminaliscaufxpra:berent.  Pro- 

^nfM^Uimtfmt^  mulgataigitur  hac  fanaionc,<jua:pcror- 

Tempora  dppeiUttonu  fcr  cempromiffum  ^    j^^^  tcmporuxn  au?  lOCorum 

lg  AnprtrmlLup^^  anguftiis  circumfcripta  valeret ,  trien- 

£  nii  interuallum  dehgnauit ,  quo  omnes 

z9    Res finales  inftantu curriculit nonaBigantur.  controuerfiae  ciuilcs  poft  litem  contefta- 

30  inftantudcfmttientm  in  confifterto  Prmcipis  U'  tam  dcridCrentur.  Qua  in  rc  notandum 
cum  non  habtre.  ^ft  (  ouod  -j-  lmperator  vniucrfum  orbem . 

31  Rattohuiusprarogdtiiu.  -    dtttoni  vidcatur  aflerere  ,  quod  &  i- 

32  inftantudimtnfionmrefcriptoPmcifuumtm  cgcs&raCmncs  confirmarc 

t&  *  Xx  animad- 
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animi&ucxt\mus>vtLdtprecMtn.f.ddt.Rf>*  Uc7.capit.peceatum.de  regui.  iurJn  num, 
dtiacilftdu4s.6.%.tnauttmff.dttxcu(.tutor.  j.&fequen. vbi  pfo defendcnda audorita- 
LJtnfupradeiuram.  cal.cap.quoiure,Sft.Uaf.  tc  Rcgis  Hifpani*  &  nonnulloram alio- 
conutnt.  23.  quJ.§.  h4cc0nftderMtes.n0uett.6p.  rum  omncs  ingcnii  vires  intendit,  addu- 
vt  omnes  obediant  tudictbus*  dumlmpera-  £is  ttiam  multis  audoribus.  Fatctur  ta- 
tbrmcrainitprouinciarum »  quacipfiha-  men  contrariam  fcntcntiam  rcccptio- 
acnusparercnt,quoadfolis  ortu&oc-  rem.  Nobisin  hancdoarinaminquirc- 
cafu  terminarentur.  Rationcs,^f.^r«-  rcnon  cft  animus,  quippcquibusfuffici- 
nus.cm  Synodo,caf.Sahnitana,  ctp.cumlonge,  at  lcges  imperatoriasj  ncdum  m  Germa- 
^/?.tf/.itemfacr2fcriptur^,v/Z.«f.i2.dum  nia,  fcdctiaminltalia,  Gailiis,  Hifpani- 
dicitur ,  ecctduogladtt.itcm  GencU  i.ftcit  is,  &  pcnc  a  toto  Chriftiano nominc rccc- 
Dtmduattminariamagna^xcximctotc-  ptasefle. 

rationciuris  cwomchcaf.Solita^txt.dtma-       Obfcruandum  iecundo  fcft  ,  omncs  6 
iorit.  &obed.  pcr  figuram  dcfigncnt  ponti-   leges  hatura  fui  pcrpetuas  cflfc,  leg.j.  fupra 
ficiam  &  impcratoriam  potcftatcm *  quac   de ltg.lfalf0.fup.dtdiuerfrefcri.Ug. hacedtc7a- 
vniuerioorbipraepofitaluccat.  Acccditf.  li.C.defecundisnup. 

z.Luc.in hac verba-.Exiit cdtclum a  Cafare Au .       Notandfi tcr tio eft,in  caufistcriminali-  7 
gujio ,  vt  defcriberetur  vniuerfus orbis.  itcm   bus  profcqucndis  recifius  tempus  conft i- 
Luc. io.Matth.ti.Marc.iz.  dumibidcm   tui ,  quam ciuilibus.  Quaetrcs.ficutflu-  8 
comprehenditur.™/</«^4  Cafiri,qu*funt   auandianfam  prarbear, quod illae maioris 
C//ir«.Prxtcrea  loann.  cap.  /jj.dumSerua-   fint  praeiudicii,cum  Linferuorum.ff.de pom. 
tornoftcrait:  non  haberes  aduerfus  mepote-    o^odo^Ug.finff.deferiisMtw^tM^m  pecu* 
jlatcmvtUm/iifittbi datumeffetdefaper. Sunt    niariis  caufis  non  nifi  vnam  dilarioncm 
prastcrca  multa  alia.quae  in  hanc  fentcnti-   fingulis  caufis  conccdi,  in  capitalibus  ali- 
amarccifitBaldus  inl.  cunclospopuUs.C.de  tcrrcmcoparatam»quodaccufatoridua:, 
4y&ww47r«w/.Defcnduntq;f  hanc  fcnten-   reo  tt es  dilationes ,  caufa  tamen  cognita, 
tiam,vt  faltemviiurisdiaionis.autdeniqi   dentut,  isdefinctha:fitarc,fi  perpcndcric 
protedionis  iurc  omnia  Impcratoris  po-   in  Capitalibuscaufisncdum  rcum,  fcdac- 
teftatCcontincantur,Bartol/W(fw»*w.  /.   cufatorcm  ctiam  poft  infcriptionem  cri- 
Caftt.w.i.Salyc.».i.Iafon».tf.Spccul.///wil   minis  ,  quoad  dcfiniaturcaufa,  vincuU? 
deafpettat.%  nuncrrsfiamus.circaprinc.ftzld.    contineri,/yfff.  C.^/4«yTetfiillacxcircu- 
inproarm.  DigeJior.QXo.in  ctp.vtnerabtltm.de   ftarttiis  aliquando  rcmittitur,/./ ff.de  cujio. 
eleclion.  in  ver.  Cermanos.  itemgloffa  in  capfer    &  ettMjV*nmcn  non  ccflarc  alia  incom- 
venerabiUm,qui  filftnt  tegitimi.  ca.  Cajialdus,   moda,  quibus  vtcrq;  ,maximc  reus.confli- 
intratt.  de  lmftratort,qu.$2.  vbi  profirctut ,   acntur,quod  pcr jpcuratorem  caufam  de» 
hancfcntentiamcommunemcflcBartol.  &ucctc\\onoo$\\\t,Laccufaoredcfun£to,t3. 
inUg.t. ff.de reivindic  %.perhancautematlio-   §. fin.ff.de iud.publ.  fcd  pcr  fc non  fincgraui 
nem.n.2.&ibidemAUx.inaddit.AngeLinteg.    fumptu  atque  cxaccrbationcanimorum, 
benea Zenone.C.dequadrien.frafirift. nJ.foft   profecutioni  incurobcre dcbcant.  Quod 
Cynum  &Iacob  <&5*/r«,quihocadmittut   deniq;reusdelarus  interca  ad  nouos  ho- 
in caufaiurifdi&ionis & protettionis^/-   nores adfpirarcno po(C\t,teg.tibert. r?.§.m 
dus  ibidemnJ.AUteri.de  Rofainf)roetm.Digeft.    quaJliontbusff.admunicifaL  Quac  cauix  & 
n.p.&to.  foHRicbardum  Matumbram,  qui   fimiles  ctiamantiquitus  impctrarunt  ,vt 
nulladiftin-aioncvfuslmpcratorcm  pro-   ih  cxcrcehdis  capitaiibus  iudiciis  folius 
nunciat  dominum  totius  mundi ,  ctiamfi    anni  fpacium  dcfinitum  fit  ,Ug.t.  &  t.in  C. 
dc rcrum Sngularium  proptictatequosra-  Theotkf &Lvbi.C.defat/!  quiuis  Trcbonia- 
t\it,Partfconf/.voi.2.n.i2.fosl Abbat.Franxif   nus  alia  verba  fubftitucrir,  vt antmaduertit 
de  Cuftt, &aiiosab  eodem  addacJos,AbbasfoB    Cuiacimtibroobfir.  8.  Ncque  mutatfconfi  -  * 
Hojiienfincap  ptr  venerabitem,nu.j?.quifL    dctaxio  t.Jfnff  deferiis ,  quodaudtorc  Bar- 
JtntUgitim.&tbidtmquoqut^fntonJtButr.    tolo  ibtd.  nu.tt.  a  CuiUs  fentcntia  non  vidc 
5  Nondefuht"ttamcn,quifccontrariasfcn-  turcflealicnacxpofitioglof.cadcmdcdi. 
tchtia^  propughatorcs  atq;  vindiccscon-   lationeprobaroria  int>eliigedafit,quod U 
ftituunt,  vt  chaffaneusin  CataU.qloria  mun-   pfitm  fequutur  &  apcrtc  dcfcndunt  Albc 
tUspart.conJider.sS.cum  Regis  Galliascau».   n.i.Bai.inprin.&n.  2.Ang.n.a/.C.iJi.n.t2.AUx. 
bm&ftctiutemDtdac.  Couar.part. i.Juare-  n.t. &j.lafn.  6  &31.  Ak.L notionempp.  §.  m. 
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Tit.  dciudiciis.l.propcrandum»  jip 

flrumentorttm.ff.de  verbftgnif.Zafinprtfenti  tnnii  metis  ftatutu  cft  i  n  cauflis  crimina- 

Ug.mt.s.  Maran.  dediUt.  n.2.Abbisinc.pafto-  libus./.£  vtintrttertumtmpmcMuffierimU 

ralist  dc  except.ntt.j.  FeLu.2.  And. G*ilttb.i.ob-  nalesterminentur.  ftario  decidendi  hauriri 

/^/.».f.EtquamuisSichardus*«^*^.ta-  poteftte* LiJeUt.tontcJUtemLamplitis.jfre**' 

lcm cxpofitioncm  cx eo  cohitarc  hitatur,  ratam  habere.  &  dc  ratihabitionc ,  q,  antc. 

quod idem de toto  iudicandu  fit,  quod  dc  litem  coteftatam iudicium  no  fic.lnde ex- 

qualibctipfiuspattc,/^.yw^/tf/*.j^^r.*  fiftitfilladubitatio,quidobtincatincxce-/3 

W0^idqueindeeuenircdepredicet,q,in-  ptionibusdeclinatortis,dilaronis,vclillis 

ciuilcfitfecundulauolcnum,  qucdiutius  pcrcmtotiis  exceptionibusqu^antclitc 

incaufiscapitalibuspeticlittrhtamencd-  cotcftatam  proponi  Colcm. i.apertif.hoc  tit. 

niuentibus  oculis, quodi Lfin.ff.de fetiis.t^.  Lft.de excepJ.fratris.de  tranft.c.r.  deittis caKte- 

pcriculi,tranfitatq,difiimulat.Probanda  Jlat.in6.crjMcBaLL&poJl  cdiclu.^.quodji.h. 


i  Paulo jppofite.  dctur  moderatio  exlorat.  6.  &  ibidem  Purpur. 

7.«.///.&illaincafumprobationiscollata  negancinhis  &  finuhbus  cxccptionibus 

fit,incclligimus,refpdfumPauliquoq;eo-  dchnitioni  noftrx  icgis  locumefic ;  imo 

dcmodoaccipicndu.Nocnim  vidco,quo  quodmagiscft,  Menochius,Sichard.laf. 

padYoinillatcporisbreuitatcquamvnius  inloco  allcgato  addunthuiufmodi  infta- 

anni  fuifleilloteporc,  quo  Paulus  floruit,  tiam  ho  finiri  millc  annis.dcnuntiantautc 

antca  oftcndimus>fingulisiudicii  a&ibus  teftimonium  cius  conclufionis  Bal.  tnd.  §. 

duas  aut  tres  dilationes  Iudex  impartiri  y**_7£,quitamcndedccemannisrantutn 

polfit, aut fancquod non alientl a gcnerali  loquitur.Porro Spcc.in tit.de appel.  §.bretti- 

dcfinitioncclTcftatuo,critintclligcndadc  tcr.  verffediuxta.  commcmoratquandain 

hisallcgationibus,  quibuscauf^  ncruico-  cauiramlibitrigcfimumquartumannum 

tineantur.&qu^adhucintratcpusdefini-  agenti  comiflam  fuiflc  ,in  qualisnodum 

tumproponantur.Etenimnondcbetalie-  cratcoteftata,  cumtamen  controuerlia 

nu  a  rationc  vidcri,  quod  plures  mduciar  iudicialis  cep  fleteo  nondumnaro.Hanc 

dctur  in  criminali  negotio,quaciuili,qua-  candem  fentetiam,  quod  legi  noftrc  in  ta- 

Uis  tota caufa citerioti  teporc  dcfungi  dc-  libus exceptiombus  non  fit  locus ,  d  _fen* 

,0bcamus.Sunttcnim,vtCiiamponderauit  duntctiamGrammaticusfw/j.f.w.tf  .Felth 

Cuiacius//./7.(.^.ciuilCscau(zf^peintri-  c.vcnerabtlis.n.23,  Abb.n  tz.extradeiud.  Soc. 

catioreS,  citans  audtoritateCiccro.^^/rO-  inconfpf.inprin.ini. vol.Marant.in  tuofpcc. 

rator.in  fequetia  vct ba :  ^uarurerunegligr-  part.j.c.r.n.j.RoUn.a  VaUt  conf.21.  vol.y  AlcX. 

tiapLer*s%  cxuffas  maxime prtuatas{ funt  emm  conf. 2j.n.2. Vol.J. 

muUofereobjcuriorei)vtdemus  amttti.kccc-  Etquamuis nullum  au£torehabeam,vcl 

dic,q,inc:tminalibus  nohabcatlocumrc-  inpfcntiaallcgarcpolTinijquiinhanctra- 

couentio,qucdifferrc&ipfac6ttoucrfiam  ditione  animaducffiones  fuas  fcripferir, 

{o\ct.t.isqstt  reus.ff.de  tud.  ncq;cxcufatio  jp-  tamcn  vix  eft,vt  illis  id  afTerentibus  acqui- 

—v..  1   _  _   •  :  :_  f  -   _ C   _  _  if.         \ /t  :__  


'.deprccur.  cumvtantCaadmo-  videaturplusuporis  tribucrcpr 

luii.preientes  fuidcfenfionecapcflef  e  dc-  licuius  rei,quam  caulTc  principali.Si  cnim 

bcant.  Dchiq;q>ciuilcscauf$  proptcrva-  totacaulfatncnniifpacio  quis  dcfugi  dc- 

riasexcepcioncs,rcplicationes,&:idgCnus  bet,  curnoidemobtinebitin  eiusappcdi- 

alias defcnfioncs&: allcgationcs  f$pc  pro-  cc? arg.l.iur 'wcntium.ff.de  pacl. §.adeo.l.eos.de 

lixius  tcmpus  expofcant,vtnonimmcriro  vpi.L4..depof.Dcindc%\wid  caulfij  eft,  q,  po- 

Cuiacius,/<w dejignato > comemorct, Iudi-  tiflimam  iuris  &inrtmtis  111  locis  inlinuara 

cein priuatisintratricnniu  (cpe lncun&a»  dccifiohenegligumus,  qua  admoncmur, 

terfeftinare,  in  publicis  autcm  cunctan-  incafumagis  verifinuli  idjpbandumeiTe) 

tcr&tiinidcintrabienniumprogrcdi.  q,ample-timurinillo,  qui  mmorL  verita- 

"   Quarroauctotitatefnoftrijlcgisedoce-  tiv  imagme,autciusreill.iruendicau!ram 

mur.caufij  inftantiam  inicium  fumcreali-  habct ,  vtc.cumincunclis,  dcelecl-o.  Lfiqum- 

tc  cotcftata,  vtindefctlicetttienniicurri-  do.C.deteflib.l fin.C.quiatatef: 'txcuf.ldj.  ro.rfr 

cula ccdcre incipiant,quod  &ipfum  in bi-.  ibid.glo.Bar.atcj.  loan .  dc PUtea.  IJi aonji/tgtdi. 
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Tit.  dc  Judiciis.  1  properandurri. 

ftione  adreg.  n.  p.  &hc  caufle  ita  fummarie,  ininem.ff.defideiuf.ejribi.Bar.n.2.ff.defideiuf 

!inc,vr  fecundo  loco  accipiutur./.^».^/^.  £t  hec  quidcm  exrta  concrouerfiam  funr, 

Bar.C.deconuen.fif.debtt.U.ti.&leg.t.&l.mifi  filaicuslaicofuccedac.  Anautemiticpro- 

ft  optnat.de  cx*£i.trtbu.U.to.opo&  confcque-  banduffitin  clcrico.dubium  eft.  Etcnim  '9 

tcr in his talis dccifio rcfpuendano  fit.Se-  ncgat  Mara.<fy4r./.»./$.itcm Ioach.  Mvn. 

cundo,  quod  c  um  (cntentia  in  huiufmodi  d.obj.s^M.p.vbi  rclatis  mulcis  au&orib.  hac 

cauflis  fummariis  laca  fic  definitiua,*/.^.  fcnccnciamproTribunaliSpircnficonfir- 

J*pecffnti»gtt.i\hCinc  prccedenti  inftantia  matam,pnunciat  IdcmquoqjftatuicDid. 

fcrri  nequcat./^ro^/.  tnfdefin.&interLom.  Cou.  pncl.  q.c.S.n.3  fi  iudicium  cu  defun- 

iu.  Et hanc opinionc  probarunt nedu  ipfc  dco  c<£ptum  lit,vt  clericus  laico poftca  fuc- 

laf&folusAbb.Panor.vtipfcdeptxdicat,  cedat,  multisquoq;  Do£corinti«in  harc 

fed  etiam  Alb.bic  n.i.itcm  Cvn.»./.Caft.».  fcntcntiaaccef  tiris.Nos  autem  hanc  quc  - 

*Fulg.*.^SaU./.Alcx*..raumconftitu-  ftio.  que.  non  fic  huius  loci  propria,inmc- 

unc,  quodinhiscauflis.inquib.litiscotc-  diorclinquimus,&candidoIectori,  quis 

ftatio  non  folcr  intcrccdcrcprimus  a&us  iuftioraarmainducrit,cftim5duputamu?* 
cotradictoriuslococontcftationishabca-      O&auoad  propagarionem  noftri  axio- 

tur,&inde tcpus triennii  numeretur,quod  matis pcrtinct,  qi  quamuis  omnibus  hbc- 

&ip(um  cofirmantZaf ///*  n.i^Mzrz.wfuo 1  ru  fit  iuri,quod  pro  fc  introdu%im  eft,rc- 

allegansin  hanc  fententiam  n\im\Atc,!.pen.Jupr.depac7.&t.pjc'>umffe6. 

l.ntbtl.2o.&l.nulia.t3  ff.deprocur.be  lbidem  &lirigantesnonprohibeanturtempus,q, 

Bar.Bal.&aliosDo&orcs.  AcccduntFcl./»  iurifdictioni  datt  Iudicis  definitQ  cft,pro- 

c.oUm.26.  dc accuf. And.  Ga\\lt.t.obJe.t4t.n.t.  rogare. /.*.§./? dfiludex. ff.de  iud.  item  abdi- 

16  Exquib.tacilecolligimusetiamtincxfe-  carcbencriciu fcriaru rationevindcmiq& 

cutiuislocumcHcinftanric,(ccundumea,  meflium  conceflar././/^y?r/*f.dcindeet- 

qua;fupradiximus.Zaf^/f./»./tf.c^r4/i.^.  iamappcllationistemporaproduccrc./^. 

par.  $.n.S.Myn.cent.3.obferu.it4.num.6.&alti  in  fi.infide  temp.appcl.c.quimdiu,deappel.  in6. 

Doclorcs fupr* anobU dejignati.     <  q,tamcn ncqueantpfimctinftantixterrt-  iej 

*7  .Nondiftinguimus(cxco,vcrum*fagacur  pusctiam  mucuoconfcnfuprorogare,  vt 

Coram  Iudice ordinario.an  vcro dclegaro,  fiatU coliigttur cxfineprtnciptt.&%fiinantem  v- 

an  dcnique  coram  arbitro ,  quod  arbitria  trag.partehacltg.&cf.  rarione  prqfcnris  dc- 

redacla(incadinftariudiciorum./rg./.<£.?.  cifionis.quxcu  puhlicamvcilitacem  refpi- 

ff.de  recept.arbitr.  Odofred.hu  nurner.  6.Cafir.  ciar,priuacorum  padionibus  l.rJi  ncquic. 

numS.  Alber.n.2.Sicbar.nu.p.  lafonnu.13.Zaf  t.pac7./upradepatt.l.ttespublicumff,eo.t.nc/jicX 

nu.  22.gloffinUttmfivnw.§.tff.dcreccptjir  pratortoff.de  rcg.  iur.lfin.§./cdqutiVeremur, 

bttr.Bitd.tnl.fi  demcU  %finff.dereccpt.  arbttr,  fup.de tureiu.prop. eal.danglofftn  ver.triennii. 

Soecul.intitul.de  arbitr.%.dtffcrt.Mynf.centur.  ctrcafi.hoctit.Odofn.^.Cyn.  n^.Alb.n.j.  Cor. 

3  obferu.44.num.S.Marant.par.s.n.io,Pinor.  n.t.  ver.itemin e*d.tbi,anpo/fit prorogari.  Bal. 

m  ap.vcncrabtiis.  dc  tudtctis.coiumn.penultim.  n.S.  Ang.n.  t.  Cafi.n.p.Futg.  n  3 .  Sil.  n.  6.  Alcx.  rt. 

Fcl.tbtdcmn.22.  Putat  tamen  Ia(on  nu.to.  &  io.&Jcq.Iafin.ip.Zafin.32.Sich.n.i4&ficqP*- 

Kdm.tnd.c.vencrabttis.»u.22.iimt\  quidcm  nor.tnc.pen.deiud.n.if.  Fei.ibi.n.p.Mar.  tnfiuo 

inftantiain  ,  (ed  nequaquamius  cognof-  (pec.par. s.n.24.Spet.in tit.de Iudice  dclcg%  .rc- 

cendi  aut  pronuntiandt ,  quod  an  verum  fiat.ver.fidnunqutddctcmp.Myn.centj.obJe. 

fic,  altiorc  lndagincmrequiric.  Suncprx-  4S-And.GaiLU.t.obfer.t4t.n.s.  Quodadco 

ccrca,quicxcipianc  pcrfonam  arbitraco-  ,pcedic,vcnecaciraquidcm  parciuconni- 

ris.vcMaran.Panor.Fel.laf  Zaf.Mynf./*  uenciafilludconciliarepoilic.quamuisin  u 

locUJupraallcgatis.  iuramcro  calumniq  aliud  i\t.c.i.§.i.de  tura. 

Septimo  ornando  hanc  noftram  rcgU-  caLin  6.Bar.  Fulg.IaJ.ZaJ.MynJ.tn  locU  aUegat . 

lam  M\n.ccn.j.obfi.4(.nu.t.An.G*tt.U.t.obfi  Imofiparccspromilcnnr^fcinftancix  la- 

37.n.S.&9 .Mir.tnJuoff>cc.p.s.n.i2.Boer.deciJ.  pfumallcgaturas  noefle,  adhuctamehu- 

/8  6S.  conltituunt,inftantixttempusctiam  lufmodi padum non  fufrVagarcrur  jppcer 

conctnuari ,  &  locu  habcrc  in  pcrfona  hc  racioncs  pr^dictas  ,vtobferu*runtB*rt.  Iaf 

redis,  moricntclitigatorc././/w/^»/././7  Zaf.Myn.tnlocUallegat.  Etfquauis  magnus  21 

petitor.i.tamexcontracltbu4,lftU,quiRom*ff.  fitcrtedusiunfiutandt ,  vt  ex  conftitutto- 

detud.Cafir.in  d.lJ}ercsabfens.n.4>  Ificum  ho-  ticfacramenu  tmpuberum ,  tnf.fi aducrf.vcnd* 
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^pHxet.&excrcfirt c.cum  contingat. tosncn  vOumfataUobfcrMrt*  eorumpalionmfirmi  « 

facrametircligioalitigancibusinccrpofita  tffecenfenmt.  Legumcnim  auftcricatevo-  •« 

n6cfficict3vcinrtanciauempusfevlterius  lumusinhoctam  pa&islitigantiummiri-  M 

.  cxten4at>quod£c.iuramentumcontra  v-  gari.  Sccundo  fuiciri  harc  aflertio  poteft 

tilitatcm  publicam  nuilu  virtculum  con-  iig.tutkftamcneod.tit.  exquaedocemur, 

ftituat tvt  docuimm  inl.pscU.fupr.de pad.tta  copromiflb  pofle  tcmpus  appcUationis 

Bart.hicnu.^.FuLn.j.Fran.  Aret.n.  r.iafin.  2t.  fuipcndi.  Tcrtio adduci  poflct /.  2.  §.fedfi 

U*.Sich4r.n.io.Zafinu.jj.Atix.inLSciw&A-  Iudex ff.de  iudu.& c.decauffts.txtradetf.  de- 

gerjf.4dLFal.B4rth.S0.in/uuf4uentiittndJn-  Ug.  quas  dcmonftranc ,  tepus iurifdi&ioni 

Ji4nti4.vcrfqu4rtof4lut.Afyu. d-0bftr.4S.ccn,  Iudicis przfticutu  partium  confcnfu pro- 

SJHaran.infiitJfec.far.s.n.24..  PanorJnbftn.  fcrri  polfe.  Sed  quia  hx  legcs  in  diucrfum 

<Uiudictu.n,is.T>ti.Ctu.fart.  zfiurtUa.  caf.  cafum  coccptae  funt ,  qui  reftringi  poilit  p 

quamuu.m  6.  %./.  n.so.  vbi  hancfcntcntiam  dcfinitioncm  prae/cntis  lcgis ,  vt ^progatib 

communemrcnunciat.EtquamuisFcl.*/.  admittacur,  modofenoexerac  vlcra  rem- 

c.pcnn.j}.  concrarium  defendereconctur,  pus  dcfignarum ,  no  pucamus  magna  vim 

earacioncadduttus,  quod huiufmodi co-  inillisconfticucndam.  Quartoiuq;plus 

ucncioiuricanomco  no  rcpugnct,quc  has  ponderis  &mometi  adferrc  pojeft  colidc- 

inftanciaeinduciasndagnofcatu/.c./e*.  ta-  ratioin  QxpoCmonc\egispr/uilegia,fufirade 

men ex  co  refclli  poreric,q>illud (atis con-  facrtfeccLi.  nobis jppofica,quod  quocics  iu- 

trouetfum  fit,  quodq;  non  ^phibcat  ex  o  b  re  ciuili  aliquid  dubium  eft,cuc  certam  iu- 

fcruationc  iuris  ciuilis ,  huiufmodi  icmina  ris  canooici decifioncm  hoc  ccrcamen  di-  j 

lon^oru  difcordiac  fuftuiiflc.&abfurdum  rimcrc  poflc.  Vndc  cum  clcm.quamdiu  il- 

fit,  S  auctoritas  lcgis  &  publici  iuris  priua-  lud  diferce  cautu  fit,ratio  ciTe  no  vidctur, 

toru  pattionibus  eluderctur,/./w»  dubium  vt  talcm  interprccarioncm  rcfpuamus. 
tft.Jup.delegtb.cj.deutrciu.in 6. quo  percinct      Aduerfus hanc  Cradit.ficnfcrunc  PauL  :  ^ 

ca,quc  diximixsin  Lfacl.fiiifr.defaa.de  for-  Ca.&jhitnJ.A\cx.hitn./j.lz£n.2j.Zzl.  n.jp. 

ma&folemnitatelegis  fubimagine  iurif-  Io.  hndjnadd.ad  Sfc.tit.dt  4fftL§.nucbrtui- 

iurandi  minimc labcfaftanda.  ter.vcrfiiBud.Cyn.to. Bzlini.ctnt.ff:  dt  vul. 

Hzcdo&rinaadhuncmodum  exorna-  &fuffubfi. hicab  Alcxa.  rdati  mouentur 

ta  ccrtasdcclarationcs  admittitv  Princi-  fequcncibusargumcncis.Primo,pccf.^/<- 

piof  enimnon^ccditincaufaappcllacio-  ta.de affei.  Sccundo  Atg.Lfiquisita.&Lin 

ri\s.L/.§fin.infidetemfjtffei. d.c.quamdiu.de  fufilUr.ff.dt vuig.&fufjubft.  Tertio  pcrZ 

4ffcl.ltaBarJhicn.j.Baljt.$*SaLn.6.Cern,n.u  nemo.j./nfr.  detemf.&ref*r.4ffei.in  vcr.nt- 

ver.terminusautemfecunaUtnftantU.Mar.d.  queJubprdtextuquocUmattero.  Quartoarg» 

far.fM.24.itemfar.vlt.%. afpcU.j.qu.frinc.n.  clfi  4ffelUtionem.^4ffeUa.  Quinto,quod 

2jg.foft  Aiex.  PhU.Dei.&Fti.snhoc4itig4tos.  quemadmodum  prior  inftantia  parcium 

Myn.cent.j.obfer.  4p.foft^bb.  Rom.  &4tios.  confcnfu protclari  nequic,icaeciam  videa- 

Feljnc.  vcntr4b/lu.n.is*And.Gail,tib./.  obfier.  cur  dicendum  cfle  decaufa  appcllationis. 

6.Panorm. inc. ex rattone. cxtradeaffcL  A d clc m.quamdiu. & auth.fi tamtn.  refpon- . 

14  DirTeretiam  fautcmintcrcauiFamappcl-  dent  ,quoddurantc  compromiflb  fatalia 

Iationis,&prio«sinftantia:Bal.&quahre-  quicfcant,non  rame  proptereainfcrri,  q> 

liquioinncs  hancconftituunt,  q»nicnon  litigantcscemporafacaliucxpreflaconuc- 

tratferur  dc ragraui  prcmdicioAtin cauf  tioneproro^arc  poflinc  Pari  racioncco- 

fa  appcllacionis ,  cum  pcrcmca  inftancia  nancuriacisfacerc  Lfi.§.vi.dttcmp.  affti.il* 

ruhilominus iudicium  inftaurari  poflir,  vt  lum eflc  inceiligcndu de  rcftrittionc  cem- 

§.finautem.i>oct'tt.ctrcafin.itcm%fi.haceadm  poris,nonciusprorogacionc.  CaecerumiL 

iege.no  idem  aucc  cucniat  in  appcllatione.  verumf  amamus,debihorahxc  fundamc-^^ 

auth.etqu/ affell.infr.de temf.aff r/.cumtoca  ta  eflc  animaducrtimus ,  quavteius  ingc- 

cauflaibidcmpcriclitctur.Ethaxfcnten-  nii&  doctrinaBvirifeillis  committcre  dc^ 

tia  multis  argumentis  vidctur  confitmari  bucnnt.Eccnim  c\em^/tamd/ut  nuliamca- 

poirc.Primo  Lfi.§.vl  /nfr.dttemf.affcLvbi  uillationcm  patiturin  verbafcqucntiaoo- 

h^*c  vcrba  ad  rcm  pertmcntia  occurrunt:  poiira  :  ,Quamdiu  affelUt/onis projecuttoper et 

•*  StU4Utcmp4rtestntcrfeftr/ftur4tnteruenicn*  comfrtm/Jfttm  ,  vel ^tiusdefartium  cxprejfo'* 

» te  f4ctficndum  effe  crtdidtrint ,  nemini  farti  eonjenfu  dtffertur,  (jrc  Pari  tationc  parum 

"  itcere  adfroHocatutntsauxiiiumftruenirt ,  Vel  conucnicntcr ictoondevs* adl.vl.%j;.C.dc 

tm/. 
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Titul.dciudiciis,l  propcrandum. 

temp.4ppeU\\iim ad vnum cafum ,eumque  fenteatiam  quoq; allegatur Bar. ln  d.  anth 

indubicabilem  rcftringerc  fine  manifcfta  ^/4**».».i.quamuisincclIigipofficdefola 

cius  violacionc  non  poflurous.  appellacionis  inftantia.  Sed  calis  fcncencia 

Quibus  bene  pondcraris,non  magni  ne-  meo  iudicio  recte  refellicur  ab  eodcm  Ia- 

eocu  fucric  ,argumenta,  4  cdiuerio  mora  (o.n.lJ.Zafin.jS.&jp.Cafir.n.to.Lsftex.n.tf. 

lunt,di l uillc.  E quibus  non eft ,<£ nos foli-  M4rtnd.fAr.sM.24.Specul.intit.deiud.dtUg* 

citcc  cobUta.dcappel.  quo  comprehcdicut  %.refiat.n.tt.(jr  ibid.han.K^fndr. in  verb. con- 

ccpus  in cauflaappellationis a  lcgc confti-  tradicunt.  Myn.  objcr.  48. cent.j. Echxc fcn- 

tucu  coardtaripofle,  nonautem  produci.  ccnciaquoque  vcrior  cenfendacft,curafi- 

Promcaenim  rcfponfio.q,  indepcriculieft  nclcgeloqui  crubefcamuSjWw^//'/**,^ 

difcucicc,verbaciufd.c.arguerc,idnoncf'  Jcmific  diucrfain  his  caiibus  fitcacio. 

fcinfola  poceftace^puocancis  vcl  ludicis.  Sccundaeaqueccrtiorfexceptio  circa  l* 

Deconfenfuauteduorum  alcumibi.fiicn-  gencrale pronunciatum ,  quod  inftantia 

tium  ,vndcfequedanotifliraaiurisdcfini-  tricnniohniatur,occuritinrebus  fifcali- 

tio.gcncrip  (pccicm,vt  d.ct.quamdiu,dcro-  bus,&  inpublicis  funcrionibus,vt  apparcr 

gan./.  intot.  Soff.dcreg.iur.rjrl.nonefinouum.  exhac  noftralcge ,  dumait ,  exccpris  tan- 

ff.de  tegi.  Eadcm  conlideracio  fubuercic  ec-  tumodo  cauflls ,  qux  ad  ius  per tinct  fifca- 

lamfecundum  &tertiumargumencum.  le,  vclad  publicas  refpiciunc  functioncs. 

Qiiodautcmquartoobiicicur,  profccu-  Etquamuis  ea  narufa  cxccpcionis  fit ,  vt 

tioncmvcriufquevlcradcfinicum  cempus  regulam  confirmct,  fcdeciamaliacxclu-» 

nonenicere,  vcappellacioniscaufla  falua  dac,  quodquxdam  cximcndo  dc  cxcerii 

fic.cum  camcn  parum  incerfit ,  vcrurh  quis  accurartus  cogicaltc  vidcacur,/ qu*(itum.%. 

cofcnfum  fuum  declarec  veibis  &  fufrra-  aieniquc.ff.de  injir.  & injlrum.ltg.  L  namquod 

gio,anvcro  rcbus  ipfis  &  fadco, /.  de quibff.  iiquidt.%fi nff.de  vin.  trit.  (jrotcoteg4t. nonclt. 

de  tcgib.  dupliccm  folutioncm  rccipcrd  dercb.ecclefnon4licn.§.q$tid4utcm.timcnci 

E3Ccft.Primarn,quodibid.ccmpusar>pcl-  auctoriras  cxceptbnis  rton  cft  ,  Vc  cafus 

tionisiam  rtnituraerar,&  caulfadclcrca,  fpecialesalibi  diferce  cradicos  corrigacauC 

vndc  fattum  duorum  lllud  rcpararc  non  flnciqucc,§>«^*-e/^/./«/?.^/(rrf/?.coIlacio- 

pocuit,cumquod  noncft,  prorogarine-  rtefactacum/.  fin.dccompenfiit.l.interparet. 

qucar.c.«/<r C4u0is.de off.deleg.  &ctiam pacU  ^irr^/^.ficoniuhgaturcum  §.pen.exfrd 

poftremiudicatamnullius  fintmomenti.  eod.tituto. 

Lfitanffa  cogntta ji.fup.  d: tran/it.  Alccram,q*  Tcrtia  igicur  fit  eXccptio  ,  fecundu m 

maiorficeffectusconfcnfuscxprcfliquam  Minntimd.  part.s.uumer.if.  Bald.  confil. 

UcitiJfiinf.de  infi.  (jrfubfi.LdiumffJcfirui.  217.  infin.  volum.j.  Mynf  centur.  2.  obfiruat. 

rufiprdd.Nic.Euer.inioc.abexprefiadtacit.nit.  4f.itemctntur.j.objeruat.44>numer.p.Andi. 

to.ejrfiq.  Scrupulus  vlcimo  locooccurrcns  Czi\iibr.t.depac.pubtx4pit.p  numcr.ts.quod 

extmccur,fi  pondcrcmus,pre,iudiciigraui-  irtcauflis,qux  vcncilancur  in  f  confifto-  $d 

•tatcm,  vtiamanteadixi , diucrfum  ius  in  rio  Principis,  inftantix  tcmpora  locum 

cauflaappellacionis  cofticuiflc,  qucmad-  nonhabeant,  argumjtuthentfidejrlU.item 

modu  etiam  pcrmittitur ,  vt  quis  tcmpo-  lfin.%.  fitamen.infra  dctempof.  appeliat.  Scd 

rarlem  prxfcriptionem  interpofita  con-  mouecillaconfidcratio,quodhxc  iuradcs 

ucntioncperpctuarcpoflir.  /  quodfi noltt.  cauflaappcllacionisduncaxacmcncioncm 

jt.ifiquid  itaff.de  adti.ediiJ.  facianc,  incer  quam  &  primam  inftanci- 

Reraancs  icaq;  appcllacionis  curricula  arri  longum  cflc  difcrimcn  anrea  intellc- 

cxplacirolicigancium jppagaripofle,  idc-  ximus,  quodque  regulariccrPrinccps  fe 

^qucf  ctiamproccdit,  ficx  comprormflb  legibus  ciuilibus  alligacum  profircarur, 

moraaliquainic&afir.  Hxcenimdilacio  nifi  nominarim  aliquid  diucrfi  in  ipfius 

dctcmporcappellationisnondetrahitur.  peribna  vel  fuorum  conftitutum  fic.  leg. 

d.auth.fi tamen.de tem.appeLejribi.gi.Sar.ejra-  digna  voX.  fupra  de  iegibus.  ieg.  cximperfe- 

t.ieg.finat.i 


&Z>wr/#r.ncq;hxcrescontrouerfiam  ha-  clo.mfradc  tcfiament.  leg.final.  infradccon- 

*8  bet«  Scdf  dubitatur ,  num  idcm  ctiam  in  utnt.fijc.  debitor.  Itbr.  decimo ,lcg.prim4.Juprd 

priori  inftantia admittcndum  fit.  Etenim  depetit.  hered.  Scd  rcipondcri  poccft,  nos 

Ylz\Jticn.6.Cyn.n.4.PhtLCor.n.i.ver./edCyn.  cauflam  prorogandx  inftantix  non  me- 

^54/videnturidetiaraadmittcre,inqua  tiri  cx  periculi  grauitatc  ,  qux  maior 
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fei 


Commcntarii  Petri  Gilkenii  ad  Lib.III-Cod. 

in vno cafu ,  quam  rcliquo emincat ,fcd ex  cerc pbfle,  Baid. htcnu.z.  fed  illud tunc de- 

5 1  flo  cntifiimi f  ordimsoccupattohib. quas  mum ihtclligo ,fi  hocfaciatexcaufaiufta 

circa  Ccfarcc  maieftatis  miniftcria  fufci-  &legibus  Cognita. 
pcrccogitut.  Qu^ratiocucxprefTim  co-      Porrodeliberationis  cft  fatis  intricatz, 

prchendatur  ^.^/-«ww.&squcvrgcatin  an  filegc  municipali  rccifiustcmpus  prar- 

prima&fccuda  inftantia,vtiq;ideiusad-  finitumfic,illudconfcnfupattium  vtq;ad 

mittcndum  vidctur  fccundum  difccpta-  tricnnium prorogari  poflit.^Erf funt,  qut  ** 

tioncm  anobis  propofiram.c^  **/%**/<«-  arbitrentur,hoc  permiflum  efle,  vtSaly.n. 

&iones.Jupradeficrofiecci.c.?.  4.Alex.njo.ejrfieq.^lb.n.4.  Iaf.n.2}.loan.  Si- 

Quc,  cum  ita  fc  habeant,dubitari  quarto  char.n.is.Maran.inJuoJpec.par.s.nu.  2}.  Feiin 

•conucnit,  inftantiat  curricula rcfcri-  d.c.vcnerabt/is. extradeiudic.n.  10.  Rol.  a  Valle 

ptoPrincipisprorogaripofle  >W*r4»./w/S^  tonf.21.nu.13.ftrfeu.l1b.}.  vbihancfcntcnti- 

Jj>ec.par.s.n.t p.  Paris  de Put.in  traftjyndicatus  am  rcccpti o rcm  di cit,  UWyn. objer.  4S.  circa 

c.refiat  vnum.ver.fintentiam.cum  PrinccpsU-  fin.cen.j.  Ad  ita  pronuntiandum  tribus  po- 

gibfiiutusJ.  Princeps ff.de legib. & difputarc  tiflimum  moucntur  rarionibus.  Primo , 

de  ipfius  poteftatc  (acrilegium  bUficriUg.  con{tctcxi.2.$fidfi Iudex. ff.de ittd.  & cap.de 

inf.de/acrd.  modo cOnftet  dc  ipfius  volun-  cauj/u.extradcofide/eg.quod  tcmpus  cogni- 

tate.  Vnde  fi  fortaflcobrcptumcfletPrin-  tionum  in  pcrfona  dari  Iudicis  conftitu- 

cipi,  isprxfcripriohcmendaciorumfub-  tum  i<  nfcnfu  litigahtium  product  pof- 

moucrt  oo\Xct.i.praJcriptione.JuprafiaducrC  fit-Secundo ,  qUod  illa intcrprcratio , qux 

tm  veivtti.pubi.ejrt.fin.eod.  rcuehcrc  &  ftabiltrc decifioncm  iuris  co- 

3 3  Quod magts cft, funt,quif  quinto exifti-  munis videatur , fauorabilis cenferidcbc- 

mcnt,cu,cuiaPnncipe  hbcrafitdatapo-  2t.i.fivnus.27.§.pac7ufff.  depaff.  dequare 

teftas  incomiflacontrouerfia  jpccdendicV:  nos  diflet  uimus  luotzauthen.quas  atfionet. 

iudicandi,  etiam  hanc  facultatem  habcre,  f</./.Tertio,quod  ccflcnt  rationcs  a  noftra 

vtdefinitotcpori,quantumvclit,adiicerc  lcgccofidcratx.Litesenimproptercaim- 

poflir.G*/?./»  ifi.  in  I.4.  inprinfflocd.AUx.in  mortales  non  rcddi ,  quod  cxcedant  tcm- 

LquiRom£,i22.$.CallimAchu4infin.ff.devcrb.  pus ftatuti,modointratricnnii mctas  co- 

oblJaJ.ibi.n.i7.Soc.n.i4.Mara.tnfuo fpec.part.  hibcantur. 

S.n.i6.Iac.Menoch.arbtt.q.Ub.i.c.2i.n.  t.&S.     Hanc  ramcn  expofitionem  impugr.ant 

Tran.Aret.inl.cumJlipuUtu4fimmiPr0cuU.in  Io.ab  Imol.  inl.4  ff.de  dam.inf.in  prm.  Bald. 

/.«<tf4.idq;vidcturdefcndipofleargumc-  incxtrauag.depaccconfianti*.in%.tncaufis.Phi. 

to  corum,quac  tradidimus  inl.prafesjup.de  Corn.hiccircafi.Io.And.inaddit.ad  Specmtit. 

tranJa.itemiprocura.cuiUbcra.spffdeprocur.  de appei.§.nunc breuitcr. TQc.EuerJn  locoavi 

Nontamen  traditiohxccarctdifficultare  JubrogationU.  n.10.  vbitamcn  vixiententia 

fua,vt  vidcrccft  apudd.Men  li.i.q.2i.n.2.  fuamapcrirefuftincr,Alex.tibiconrrarius 

i 4  Scxra dcclaratio cft ,  $  etiam f  lcge mu  con.24. W.^.moucntut vnico  argumen to, 

nicipalincdum brcuius,fcd ctiam longius  q> cum  tcmpus ftatuto coprchcntum fuc- 

inftanti^tempusdcfiniripoflit,gl.cft«r/.  ccdat,locoinftatiq,quqiurcprefinttacft, 

prafiriptfupraQcontra  iiu  veivtitpub.  Iaf.hic  quod  pcr  cofequcns  adfcifcat  etusnatura, 

n.2 yvcrJertio limtt.pofi Bald.Ang  ejrlmot.ab  vtjprogari  ncqucar.Pro  conciliatione  pu- 

codema/Ugatos.A^n.obfi^S.ccnj.ctrcafi.Mar.  gnantiu  icn  tcntiarum  cxiftimarim,ita  dc- 

*/./>*r./.»./7.Pcncletautcmhc>ccontroucr-  mu  hanc  vltimam  fcntctiam  admittenda 

ftaab  illa  iuris  definitione,  anftatutoali-  cflc,filcxmunicipalis  jprogationcminhi- 

quid contra  lcges conftitui pofltt ,  dc qua  buiflcr, (Tuc illud  expreifim  factfi  cfler,fiue 

xcinl.omncspopuUff.de/eg. & quarationcil-  cx  forma  verbor.  hoc  ipfum  colligcretur, 

ludexplicari  poilit.vbi  videri  potcrutBar.  alias  no  animaducrto,quareab  humantta- 

CafMafi & aln.  Porro illa rcs  dubicatione  te prions  fentetia;  difcedetc  debeam  us.cu 

honhabctjegcrnur.icipali  tcmpusinfta-  ftatutum  litiganttbus  confulcrc  voluctic, 

tixreftnngi poflc, cum harclex  duntaxat  quifauori fuo rcnunciarepoflcnr. 
prorogationem  prohibeat,  idq;  defcndi      Eftdcindc&aliuscafus,infquoinftan-  3^ 

poteft  arg.coblatd.de appel itemi 2.ff.dcreiu.  tiatriennio  non  finitur ,  dequo  mcntio- 

l.quidamexiftimaucrunt  ff.dereb. crcd.fi cert.  nem  facit  %  ftnautem  vtrafy  hacUg.  verffin 

fct.l.Tit'ta ff.de  accufljtecca.infraeod.cn.  qui-  auteminmedio. 

bus  intelhgimus^etiam  Iudiccm  illud  fa-  Oflaua  f  dcclaratiocft  fccundum  glofT  37 

incap. 
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cTicuI.  de  iudiciis  ,1.  properandum .  qif 

int.vencrshilu.dciudsttu.Fel.tbt.n.t.poflHofi.  crulu&arinon  dccreuimus.  Kon  tamen 

&  altos  ab  codcmreUtos ,  vtdeiurecanonico  rjutarau$,candcvbiq;fuavcftigia  impref- 

non jpcedat,idq{probant2af»^.vbiaif,  tiilcdequarcvidimus  eruditara  &  accu- 

hanc  efle  comunem  opinionem Canoni-  ratam difceptationem  tam in  facto  quam 

fax*m>Spet.in  tit.de  deUg.iud.§scfiat.ver.  i-  iurc  confiftentem  intcr  duos  clanflimoJ 

tern  quod  infiantu. Maran. dpar.sfut fpc.  nu.  noftrx  atacis lurifconfultos ,  Macchxum 

t4.glJucin  ver.  trienniijdrcaftn.Alex.  conf.jj.  Wcfcnbecium  &Mclchiorem  Khngium, 

voLj.  Corn.  eon.no.  in  *.W.  idq;  dcfendere  in  controucrfia  Comitum  dc  Barbi  con- 

co  nantur  arg.t .  venerabtUsxxtra  deind.  Sed  tra  Capitulum  Magdcburgenie ,  quorum 

tamcn ,  ii  rcm  paulo  propius infpicere ,  &  vnus cauiam inftanciae aflcrebac , altcr  vc- 

cauilac  merita  excutcre  velimus,ca.  ab  fllis  ro impugnabat. 

allegacum parum  momcnti  in caufla  afTc-      Vltimadeclaratio fir,quam  tradidit hoc 

reda  faciet.cum  pcculiatis  ita  ftatucndi  i-  loco  Bar.*./.  &  quam  fcquucurFuI.»./.IaC 

bidcracio tradatur ,  quod fcilicet pcr fub-  *..y.Alcx.*./7.Fcl. d.c.venerabttisjt.i*. po(b 

terfugia  &  cauitlationcs  aduerfaepartiste»  Ang.Abb.&  Imol.in  hanc  fcntcntiam  ad- 

pus  cxemtum  fucrit.  Accedit,quod  Pon-  ductos,  quod  quamuis  litigances  non  x>oC- 

tifex  etiam  ceflante  hac  caufla,quam  tam€  finc  has  inducias  proferre,quod  camcn  no 

iuftamcflcdicimus.vtobfcruauithicZat'  prohibeatcommuniconfenfu  huic  inco 

»./7.qui allcgat l.fi  cum  tpfi ff.de  excuftutor-  raodocerrarationctmedcri.li omniaacta  & 

iteml.qutnquenntumff.adl.  Iui  deaduL/Marw  prions  inftanci*  ab  ipfis  partibus  dc  nouo 

dpart.f.nu  .jo. & jt.Mynf.obfir.4<f.cent.j.\t  rcpecan  cur  &confirmcncur,cx  ductrina  /. 

fuo  loco  perfcquemur,  pocueric  fuaaudo-  mut4ri.ff.de prtc.  In  quam  cradicionera  mi- 

ricatetempusprolixiusconftitucrc.  Qua  hi  in  pr^fcntia  conlilium  non  eft  inqui- 

dcciuiTaPjino.d.c.vcnerabilujj.s.&t.ingc-  rcridi,illud  tamcn  notandum  cft*,hoc  mo- 

nucfacetur,nullaiurecanonico  decifionc'  do  non  prorogariprimaminftantiam,fcd 

cflcq iuri  ciuili  in  hoc repugnet.E  t  quam-  nouam  confticui. 

uis  pofteainiinuec,  hanc  legcm  monbus"  Hisitaenucleatis&orm'ne<ugeftis,ex- 

dicionis  pontificic,  reccpcandeflc,addu-  cipicillaquzftio,quidprobandumfic,fi  fi. 

ccnsinhuius  fcnccciz  connrmationer.<*  nitainftantianihilominustfcnccciafcra-  40 

otim.de priuil.%  ludtces.  & ctam tx ltteris.de in  tur.Ec gLquide in ver.trknnmm.circofi.c6- 

intcg.refi.cfi.de  proba.c.anterior.^.athocfinci-  fticuichuiufinodifcnccntiamnonvalcre, 

ww.i.y.^.tamen  facilercfponderi  poteft  quodfublacoordinc&formaiureprsefcri- 

texcus  allegacos locfi  habcrc , fi caufla veri-  pra,quz intcr ponuncur, nullius  moraenci 

tilccur  in  confiftorio  Principis,  vel  Ponci-  ccnfcnd*  (untJ.proUtam.  infradefin.ejrin- 

fexnominatim conccflcricvcaliotcporc  terloc.omn.tudu.l. cum non eo dicinfra, quando 

tcrminari  poiTec, autquod  jpcraftinatio-  prouocjunefi neceff Cacccrum  Bartol. hun. 

nes&excepcionesparcisaduerfarhoc  ira-  f.  in  cuius  fcntcntiara  etiam  conccdunt 

pctrauerint,qua de  caufla etia ItLChicjtj?*  Ba I .». s. A ng. /r.j.Caft.* . 9 .  F  ul .  n.  4.  Sal  n.j. 

quauis  cotrariamopinionc  comuncm  fa-  AIc.*.v.Iai^».i^.Phil.Cor.  verjnea.ibiitem 

teatur,itcm  Roman.  conf.220.  Dida.  CotuK  qaidfiUta,¥tan.Atct.n.s.infi.ZzC.n.4i.Fcl 

par.2.ftUrelec7ionis inc.quomtus.de pacldn tf.§.  incap.venerabiiu.n.is.&ijHutxtradeiud.  Ab. 

i.nu.io.  apcrreteftantur,  interiuscanoni-  n.if.Mzxzn.infuoffccul.pjp.s.nu.sS.  paulo 

cum&iusciuilchoccafudiffercntiamin-  latius  diftinguuntintercfTcvtrumytera-  41 

troduccndamnoncflc.  pusconftituacurparti ,  anludici,an  vcro 

38  Nona dcclaratio fir,quod fc6fuetudinc  inftancia%an denique actioni?Siparti,non 

cotrarium  induci polT\ttgLin/pr<*firip.fiip.  cfleeam audicndam  iam  emenk>  t Jporis, 

ficontraiusvelvtil.publ.Ang.inl.2.ff.derein.  quod datum erat,  mrcruallo , tnfiafcntent. 

n.j.ejribi.Io.ablmo.Iafhicn.2j.  EtquamutS  refctndjoonpoff.Ug.  quinquagintaff.  deexcufa. 

hc_c dcclaratio cx multis  cauifis impugna-  tutor. leg.fareoportet.  §.  confiqnens. eod.titui. 

ri  poflct.tamen  quodhuius  cofuctudinis  &  propccrcafcntenciampoftealacam  nul- 

vices  in  prxcipuisChriftiani  nominis  pro-  hus  cile  momenti.Scundo  vcro  caiu  refer- 

u  inciis  experti  fimus ,  adeo  vt  ignobili  I  u  re,an  tepus  pr  a*  ftitutu  fit  Iudici,an  vero  & 

dicum atq; lirfgantium conniuencia,  pro-  | udici & iuriidiwtioni ,  v c  hic  cranfacla  die 

uida  &  falucaris  definicio  przfencis  legis  rxihiXz^t.logfecuneUff.deindic.legfivtpro- 

fatisgraue  vulnusacccpcrit,idcoilnefru-  ponis.infra  quom.  ejrquanJud.fen.profer.deb. 
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requtfitionem  Uttgantium. 
4  Quatuertxcck 
nircpetttt. 

j  Vt centumaxalsquitdicatur.necefariutn que^ejt.vt 
pars  prafens  contumactam  abfentu  accufet. 


$i*  CommentariiPetri  Gilkcniiad  Lib.III-Cod. 

quod tamcn intclKgo  cum  modcratione>  obtmeat,fiftempusdefinicu fic a&ioni .F. t  ^ 

dequa  anteamentionemfcciiVt  pcr  co-  hoccafudubiumnonelTe,quinfententia 

fenfumlitigantiu  huic  difficultati  vfq;  ad  pofteaprolattnulIiusmomcntifit,dccla- 

tcpus  tricnnii  fubucniri  poflit ,  ilJitautem  rat  Bzt.hic  artAfiH.4rgA.fi.futrtdcd0ljnAl.fr 

j>rogatio valcat,quauis ludex  malcfaciat,  LfitperuacuAm.juprAdereJht.inintepr.  £V hoc 

&propterea  etiam  pumatur./.  ifupra  vto-  Bartoli  membrum  confirmant  Bal.  Ang. 

mnes  ludiccstAm  cutiLquammiBt.  FuIg.Salic.  Alcx.fc  alii  Do&orcs  in  primo 

Teruocafufentcncian6tenct.Percrh-  diita&iorusmembrorelati. 
ta  cnim  inftatia,  omniaa6ta,5ad litis or-  jf  .etfi  qui  de  m . 

dinationempcrcinent,mtcrcidunt,/.*.jPT  SVMM  Aria. 

iud folui.  Sentetiam  autcm  finelitis  conte-  ,  Triennjtxitumtuntappropmquarevulcrh  cumdu- 
ftationc  aut  iudiciario  ordine  non  vaJcre  taxat  femeftrefiatiumfuperfit. 

apparet  ext.i.&AUthcn.offffAturjnfrAdelitU  2 Quu  mttBtgAtur  prexmmeffepubertAti,&tm&ex- 
conteft.&LprolAtAm.infr.dcfent.&intcrloamt.  cufAdtucrfA D*8*rumfententU  &  argumtnta. 

i»d.Lfcireoportet.%.confcqucnsff.deexcuf.tut.  3  lutkcmnondcbnepmesfuMACCommtHUre,ntfiad 
&cur.  excipimus  tamen illos  cafus,  quos 
fupra ordine pfccuti  fumus.  Scdquxftio- 
niscft,an  tcmpusindubiovideatur  infti- 
tia*  prarfini  tum,  an  Iudici,  puta  fi  vcrba  in- 

dcnnite prolata  fintJEtBaldus  quidem hk  4  Ixecutortbm  in  cAufacxetutionisfiu  fidem 
n.S.tWcx.n.  2o.Yc\.ind.c.vcnerAbtlupoft  Ioa.  madart. 

And.& 5/«*/.»./^COnftitUUnr,tcmpUsin-  7  CsrtumftantuperfenArum & cAufarum nonnunquZ 

ftanti*prxfinicume(le,nonIudici,idque         alsudmperfenaexecutoru  fuadere  petcrunt ,  & 

•  quanamttta  fint. 

OdJOlongiorismorac.  g  KHnporegulariternencrediturinhis,qsufinesof. 

Porroanimaduertendueft,  quodpre.-  faeswexcedunt. 

tcrexccptiones,dcquibus  fupra  mcntio-  9  Nuncwancredendumfit.firtferAt,  titatumrejpon- 
ncm  tccimus , adhuc  ahxquxdamoccur-  diffc,quodvenireHoht,cumdsuerfisDeaorumo- 
41  rant.vt fcilicct fcntcntia f  in cofeflum  et-  pimonsbm&fundamentu. 

iam  percmta  inftanna  lata  valcat,//* BaL  '*  DifttnaioAutloru  mpropefitaquafiiont. 

hic.n.22.Alle9AnsnotAtAinc.RomAnA.  %.fmAH-  "  totttsdcnunctattones  requtrantur ,fialiquisabfel- 
temJcAmhn6.ZA,.n,4l.vcr.tcrttoUmit*.  ^dmfitabebfiruattenemduu 

.rr  lij-j-  »  u  Ediclumabailoretmpetratu  quaado  ctrtuducatur. 

Abbastnc.  vcncrabtUs.  cxtradetudtctts.nu.  tt.  .   Antrtsdenuncuttenesfuf(tant  ad fententumdtf- 
Tclabidemn.i7.Marant.infuo  fpccul.par.s.n.  finitiuamferendam. 

<fo.Rationem  hanc rcddunt,quod confef-  14.  lnteltetim Udperemptoriumf.de iudsciu. 

fio  rcddat rcm  nocoriam,&:  in  notoriis or-  //  Antresdtnuntuttonet fufficunt,nukotdiao perenu 
do iudiciarius  locum  non  habeat.  c .  Adno-  toriopropofite. 

ftram.de  iureiur.&c.quoniAm.defil.presbytero.  '*  Apptuattont cstationis  qutdproprie  contintatur. 

Ahaacq;conuenientiorratiomeoiudieio  17  flS^^^»"^/^^«r«^ 

,,.  il     -i^ir  ;«  ractamcnludcxtxcAufaahudftatuerepotefi. 

reddi  poflec ,  quod  polt  cor.rcffioncm  ,n  „  p^w,ww^>w/4W|S^^ 

ludiqofaaamamphusnihilquaeratur/cd  nusinftruclum. 

condemnatiojgclocus,  Lpofiremiudica-  IQ  sententiam  non  vatere  atiit  non  vifts  &  excups. 

tAm.ff.de reiudmJ  20  Anhoclocumhabeat  duntaxat  in aclu probatoriu. 

tlldeindc&aliadcclaratiOjOjhuiuslc-  21  DthgensexplitatioqutdiurtDigtftorum  abfentea 

gis  dcfinitio  n6jphibcat,imo  co  pcrtincre 

4j  vidcatur,vttfcntentiaabfolutoria  abob- 

feruationc  iudicii, poftqua cxfpiraurt  in- 

itatia,nihilbminds  rcrri  pollit  ,cu  h  xc  fen- 

tentia  nihil  noui  Cofticuac,(ed  ilhid,  qUod 

cft,duncaxac  dcchrct.f.heredespa/am.2t.§. 

&po(l ffqHiteftA.fAC.p0f.ZAf.hicn.4t.  Alexjn 

§ .  tlloprocul  dubio.circA  fin.n.  6.  LMaran.  d.pAr. 

S.nu.sfi.  vbiplurcsrcfcrtallegans  inhanc 

fententiam  Lfiprafes.infrAquomod.  &quAii. 

iud. ttcm  fin.  inf.  vt  tntrA  ccrtum  tempus.  Feltn. 

d.c.vcncrAbtlu.n.t6. 

Rcliquum  cftquartu  jncmbrum  ,  quid 


noueUarum  mutatum fit. 

22  AnAUth.  quifemcl,quom.&quan.tud.corrtgatcat 

qua  prafenttm  iege  cenftituta funt. 
2}  Quando  dtcatur  certa  ret fiert  conieclura. 
24  AnftntentiAArbitritnondatis  dtlatiombus,  ad  pro. 

bandumvaleAt 
2$  lntttetlmLcontumaciaf.dereiud. 

26  DiuerfAinterpretatunesgl9.&noftrerum  Dotlof. 

27  Ixpefitutauttoru. 

2t  Intelleam  iMertoJMtem.fdeneg.gefi. 

29  Omabfelutturab  olfcruatiem  nutu  t,  ,de  nvuo.rtfu* 

fis  tamen  txpenfis,conuemripettrtt, 

30  Singularis  cafiu ,  /n  qno  vtciot  vu',6  m  expcnfu  1  on- 

41  Quomo- 
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j/  &umodo  bt expenf* fint  deducend* diutrf* DoBo-  fequenda  illa  efle, q  u x  traduntur a gloC  in 

rumftnrenet*.  tnl.i  ff.de  neuz.tn  ver.promifirit.  cui  adftipu- 

jMCmmMmk  laniuribidcmBarj».^.^/w^.Gaft.*'. 

34  intercfJcaneMumttrcmducatuuanrmquuab-  ann0scumdimidiocxpleuerit;Etenim cu 

foluaturabobferuatunemdicij.  inranti$tempusfcpccnniodcnniatur,/.  fi 

35  Trrmmum  circumduci  pojfe ,  nu&t  noua  cit*tione  inftnti,tnfra  de iure deltb.l.i.%fuffictt.Jf.  de ad- 

interueniente.  min.  ejr  pertc.tut.drcur.pubcttzs  autcm  qua^ 

36  Aniuft*c*ujf*  txcuf*rto*dmirrentUrumfit,fitr^  tuordccim  anrus,Infl.quib.mod.  tutel.pt.  tti 

tlttur de ttrmmi urcumducttone.  prtnt.hoc  tcmpus  particndum  etfe  duxc- 

37  lus  naturalt  ptr  ctuiltm  tonjtitutiontm  alrogart  '                                 Ai^tAi     jr    \  ' 
*              „r              ^                *  runr ,  «tresannoscumdimiaioadlciibe- 

nonpottst.  1                 -I'  /• 

,1      aftrrjflfc»  esrcumduttionem  rtjiimto  locum  doS  Pu Pcrt™ »  allos  autcm  infantu  ,  vt 

baberepofitt.  proximusinhintiaedicatur,quiintrad  cci- 

39  AaorevtlreointradiidtfiHitu  m  ap*rtnte,*nlti-  mu  annu  cum  dimidio  vcrle  tur ,  qui  vero 
dtxp  *Jtquordiesfecundumciutleexoecl*redebe*r  illud  tepus  cgrellus  clt ,  proximus  pubcr- 

40  iionquidqmdpermtttiturludtfupttefiAnt  fubuci*  lati intelligatur.Idemqucaperrc  hoc  loco 
turiurumctfitatu  defcndunt  Ang.*./.Caft.*./.  Ethancicn- 

4t  lnudeciusamb.qmdfierided,!at  tcnt.am comuncm eflepronundat laf^. 

4>  Dt^enttatntamcmleesordtriMtonmSfntrt-  ^cem.llc.quiaddirioncs  icripfit  in  Salic 

Jem.ttrcanumcrumdcnunciattomm.  ,  *  .          ,7     "             rlu  JJllL' 

,  glofla/// lfuptUum.jf.de regul.tur.  Bartholo. 

CVm  Imperator  tepus  inftantic,  defini-  Soc.tni.  t.  §.adtpifcimur. ff.de  acqu.  velamtt.pof 

uifl"cr,officiiquoq;fuicflccxilhmauir,  Kbbwstnc.conttnebaturin  fi.extr.de  dcfponfat. 

vrquaspartcsaccomodarcludexdcbcrcc,  impub.bi  pluresalu,  quos  rcfcrtlacob  Mc- 

fipcrahquem  litiganuuftetiftct,  quomi-  r\ocbMb.2.arb.q.cs7-  Proconfirmacione 

nus  forme^ra:lcripta:parerccur,compre-  huiuslenccntiaeadducunc  §.fn.  Infl.qutb. 

hcndcret,  raeto mitio abipfoa&orcjqui (i  excauf  manumttt. nonltc.  Eodcmquc pcrti- 

eoc6iilioabiit,vtadutriampartciuacun-  nenc  multa  argumenta  a  nobis  congcfta 

ftationc  cludat,  &trienniimetC;  poftlite  tn  f.cum proponas.  tnfra  ae  f.ered.  infii.  indu- 

conteftataiam  propc fine  vcniat, vt  fcmc*  bio mcdiam vum cligendam  efle.  Eft  dc- 

ftrefpatiumcantttiuperfit,Iudcxcumper  inde&:certtaopinio,  quodvtrum  aliquis 

exccucores  negotiircc[uircrcpoifit,partc  fitpioximuspubcrtari.annonfit.idrelin- 

rcaciusabfentiaincufante,&ludicibuso-  qucndum  videatur  Iudicisarbitrio.  Figft- 

mnimodo  fuasaures  huiufmodi  quaftio-  tti tn^.teflcs autem.n.n. Inflt.de tejixm.  Coraf. 

nibusrcfcrantibus.Exhis,quxreculimus,  im  6.mt(ctU.c.23.nu.4.  Didac.  Couar.  ttemen.Ji 

multacxcerpipoflunt,  qu^obfcruationc  furtofus  nu.s.dehomtetd.  &  inepttem.de/ponfl 

dignavidcantur,  part.2x*p.f.n.f.Iacob.Mtne.h.d.c*fu  S7»um. 

PrincipioitaqueintcUigimus^inftanti-  44.  vbiplures  rcccnfet.  Ethxc  fententia 

am  in  cautTa  principali  a  temporc  litis  co-  mihi  probabihor  videcur .  Nam  cum  tem- 

tcftatx  numerari.Qu?  rcs  quam  inrcrprc-  pus  derinicum  non  iit ,  co  niequcns  cft ,  vt 

tacionemrccipiar,  colligerepoflumuscx  illudiudicio  &prudentiediiccptantis  re- 

cxhis,quifupraperfecutifumus.  li6rumvideacur.^././.§^.^?:^/Ar.</f//^.id- 

I     Secundocdocemur,tricnniifexitutuc  qucctapr^  (cfcrrevidccutr  .atteflattones. 

appropinquare  videri ,  cu  dunraxat  femc»  extra dedejponfat.  impuber.item  c  tpit. conttne- 

ftrcfpatiumfupcrfit.  Hincftacuuntnon»  batur eodem ttui.  dum  m  vno  Pontifcx  ica 

nulliDoCtorum,v/Z*/Ti^<'»./.ri'f./^w2r*/r  loquitur;  Stautemfuertt<etatiproxtmus  ,  vt 

q.j.  de  Ittdxis.Dynu- at%  ?(ico.  Matthejtl.prtt-  tn  vndectrno  ,  vei  arca  duodecimum  annum. 

tereiGuiltel,Cuman.reUttht(*bAlbtrjt.6.Sal.  &  rurfum  in  vcrb.  vel  ctrca  duodectmum 

n.S.IaJ.tnaathJacramentapkberum.n.  tj./upr*  </W7«w:deindegloir.  capitAnJumma.20.qu*- 

faduerfvend.Bai.ejrIgneu4iniexcipittntur.jf4  Jito.  t.  cxaudontate  Grcgorii  Pontificis 

2 deSyfia.SC.  illum proximum  pubercati di-  commcmorat , pucrum nouem annorutn. 

ci,quif  duntaxat  fcmcltn  intctuallo  inde  nutriccm  gramdam  rcddidi(rc. 

abfit,  ldqictiamconfirmarividctur  l.non  Huc  pGuincic.jin.de de/ponftmpub.  ma- 

tantum.17Jf.de r*f«/C/tf/.Scdhancinterpre-  litiamfspextatcmlupplcre.  Illud  cxtra 

tationemnonadmittuntalii,>i//&ir.£«tf.j.  controucrliam  cfle  conihcuo ,  quod  is, 

Satic.nJ.Fufg.n.i.fr4».4rtt.n.7.d&i\tVev\im,  quidutaxaticmeitnapubcrtacisa:catcdi- 

ftct, 


Digitized  by  Google 


$iS  CommcntaruPetriGilkeniiad  LiblllCod. 

ftct,  vcrd  proximum  pubcrtaci  incclliga-  curACgrnu.ffJeeff.prafvrb.Alda.prdfim.14. 
lux. arg.noftraUgis,(jr dJ.nontantum.17.ff.de  inprt*.regj. Ttraq.de  rctraci.confang.%.i.glof 
txcujat,  p.nu.ii.Vantiusintrati.dcnuiltt.ttt.  ejr  effecl. 

-    Tcrtio  cx  codem  noftro  f  ccxcu  nota-   cit.n.ijo. LAUfcard.concUtfuip.Iacob.Alcmch. 
mus ,  Iudiccm  non  dcbcrc  parccs fuas  ac-   Ub.2.arb.qu.cafiti2.n.i.  quod  conrirmari  vi- 
commodace,  nifi  ad  requificionem  liciga-   dccuc ncxcap.cumparati^extradeappell.n.  10. 
torum.  Idcmq;  ctiam  comprehedicurlc-   item/.2.deexeeutor.ejr exacl.lib.12.item Lma- 
ge  adperemptorium  tfSffdeiudic.  authent.qut  gisputo.%.nc  tamen.ff.de  reb.eor.  Scd  hxc  in- 
Jeme/tinjraquem.cjrtjuand.ludex.itemt.sf.  §.    tclligcndafuntdehis,  qtixadofriciumil- 
hoc  autcm iudicium.ff.de dam. infeci.  vbi  Do-   lorum  pcrtincnt,  puta,fi  rcfcrat,fc  ipfi  dc- 
clorcspicrunquchancfcntentiam  profc-   hunciafle,  cumcundcminperfbna  inue- 
qui folcnt, quod  vfq;  adeo proccderc pro-    niflccvel cum  renunciat ,  ic alique  in  pof- 
nunciancBaldus/»./.Fulgof»./.  Abbasw*.    fcflionemintroduxiflc.Cererum  cumhec 
3.  Sichard.».j?.Franc.  Aretin.».7.Corneus   ipfado&rina difficulcace no carcac ,  vtap- 
n.  t. verf.ing/offaJn verb./tcentiaja/onn.f.poft  paret ex hisquafcripta reUquit  Andr.  Ttraq.§. 
Bar.Ang. Imolam, Caftr.ejraUosab eodem addu-    Sg/.p.n.j.Iacob.Mcnoch.d.cafii2.nu.  j.  quod 
tfAr.Zafius/^.vcexiftimcnc  valcce  fence-   abfurdum  vidcacur  huiufmodi  pcrfbnis, 
riam,quxpcolacaficpaccehocnonpecen-   quxplecumq;  viles&abieelxfunc,  fidem 
4te.  Excipiunccamenfidcm  Alcx.Zaflaf   accommodare  cocra  regulam  fupraano- 
caufas  filcales  ,/..?.§.  Senatus.ff,  deturefift.  i-    b»«  rclara,  cum  ncq;  cabcllioni ,  §,ft ab/unt. 
cemcaufasadPontificcmcxappellaCionc  neue//.dehar,ejrFaic.x\cc\ud\citcap.auontam 
dcuolucas,  c.cupicntcs. § .  caterum.  de e/ecl.  in   contra. extra de probat. c.  cum nokis.  extra dete- 
6.  Tcrcio  Barcolus in /.  Saius.  ejr  ^Angerius.  J/tb.  nequc cciam  arbicris  credatur. /.  ne  in 
ffad/cg.FaUid.Sixigulzxc  ms  confticuicur  in   arbitru.%.penuUfupraderecept,  arb.  maximc 
fenrencia,quacaui£inftanciapeceunce,nc   cucciadclegaciPrincipis,c6rendcnccs  Cu 
iudiciumluforiumrcddacucabcodepco-  bialiquidcomimiTumefle,fincdiplomate 
fertur,I*/2»^».tf.Quartacxceptiofccu"   Principisfidcmnonimpctrent./.  t.fiprade 
dum  eundem  Iafonem  &  Zafium  cft  ,(i   mand.Prin.eadecaufi  Iacob.Afenocb.d.caf.i  12. 
fcntcntia  fccacuc  paccibus  prxfencibus,    Aiaftard.d.concLmp.n.j.SpecH/.  tit.de  atat.S. 
quod id vidcacuc conciliacc  pccicio  genc-  ftquUur.verftftdnumqutd.eytnfintttaUtrctati 
ralis  libello  conucncionis  comprehenla.    4  7/rtf.</.§./.^/.^.».^.exiftimanr,officiofIu- 7 
AllegacBaldum,  Ang.Caftr. &alios  Do-   diciscontincri,  vtponderacis  pcifonaru 
(JtoicsinLvnicayVtqu*  deftunt  aduecatis  lu-  &cau(arcircumftantiis,innitaturrclatio- 
dexfuppUat.  ni  ipfius  exccuroris ,  autillud  non  faciat. 

Qiiartoexhoccodcm  tcxtuinverb.^*   Hmcctiamidcm  Tiraq.  in  multis  Galkx 
abfcnttamciusincufantc,  obfcruamus,  illum   locis  ad  tollcndam  dirficultatem  obtinu- 
non  poflecontumaccmdici,quiaddenu-    ifledicit,vtduo  teftesadhibcantur,*/^/.^. 
tiatiohcm  cxccutons  no venent j  nifi  pars   tt.t.ejr*.  Vndc ctiam  idcm  Mcnoch. d.  caf 
5  prefenscius-j-contumaciam  alleget,quod  ti2.n.S.Alciat.prafump.i4.<^fnd.Ttraq.d.%.S, 
memorixcommcndartdumcflcdeprxdi-   gt.an.jo.Ioftpb.  Aiafcard.  d.concLmp.  Anton. 
cantBal.  n.  4.  Anjf\n.2.Caftjtu.j.Atex.nu.j.St-  Cabr.tntraci.cemmun.opim.ttt.dccitat.conc/uC 
char.n.4.Iafinn.y. Salyc.n.o.Albcr.n.p.Franc.    ^.«•(f.conftituunt, huicdefinitionilocum  . 
x^Arctjtj.Andr.  GailU.i.obfer.ss.nu.7.  Idem   non  eflc ,  fi  dc  graui  prxiudicio  tra&ctur, 
quoq; probandum ftatuicBacc  incau/acri-   arg.eer.  quaftriptafuntinl.inbena/idti.  infra 
minaU.L  accufitoremff.depubl.  iudic.  fjr  lafttt  dereb.cred.ftcert.pet.vbidii\cximus>alUAmio 
hicn.f.  iuramcntum  fupplctorium  locum  habc- 

Quintoex  haceadem  1.  colligimus  cX  at ,  (iquis  per  vnum  ceftcm  inccncioneoi 
vcrbis,per  execuCoccmrequircre ,  &dcin-  fuam  probaucrit.Pari  rationcfi  in  iudiciu 
dc  fcqucntibus,&  ita  aftoris  pars  non  fuc-  vocatus  fit  vitx  laudatx  atq;  honcftioris, 
ritinuentajaddicagloflxnoftrxinterprc-  nunciusautvilis&fufpcc>xndei,licigacoci 
tationc,  quod  quamuis  regularc  fit ,  quod  potius  credctur,quam  nuncio,  argum. l.ob 
vni  non  cxcdatux,iJurj/iuran.  injradetejttb.  carmen.%fin ff.de  teftibJtemUg.2.ejrj.eo.  An- 
6  quodf  tamen  executoribus  fidcs  adhibca-  gei.inieg.  vt perfedtus.  infra  deannaJ.  excepe. 
tux,Baidushicn.tj.Iafn.S.vbitradit,hanct0'  Ttraquell.d.  §.S.gioffp.numer.ji.  Pbii.Dcc.m 
munem effe  optnioncm,Zaftusn.ia.BarJn/.t.§.    taptt.  cumparatt.  de  appellatto.  numer.  dccimo, 

Maftard. 
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\M*fi*ri.*L8.C9*cUfttf9.  »um.eS.  hfi*  hic.  uro  tehtiheac ,  quaih  tauffa  jprincipalis ; 
num.it*  con  fcqucntcr  ctiarn  toncctTuu;  non  Vi- 

Diximus iopranuntforc^uIaritetcrcd*i  dcaiur,4r^»7^f»^fwJ^4.^iwf^/rr*i  ^ 
inhis,q ad  officiuni  iptf  uspcmnent.Vt  in  hered.inft.  §./?#. tla  hac  opiniohom  con- 
*  exemplisanobts  ,bpotitis.  t Qttodfi  vero  fliftarionc  cXpedicara  putarem  eflc  toh* 
resexccderet  ipfi^orficiifincs.vclutijfi  rc-  cihacionis  rationcm ,  vc  fiquidem  ex  hu- 
nuntiaret,  fc  in  ipfa  dcnunttatione  malc  iufmodi  rclationfc  pro  plane  tohruni*ci 
txcchtum  fuiflc,  pota  vcrborum  cOncu-  habcoduScircc.admittcrcturOpinioBaU 
rnclns  laccflitum,  aut  Vcrberibus  mulc>a-  di  &  aliorum :  alias  Bartoli  rcmencia  fc- 
tum^huiufmodi  rclatio  fidemnon  impc-  qucndafir.  VndehoccafuduoSteTtesbte 
trabir,  Tr*nc.C\t*r.ietifie*.t)elphi**hsn**.  rumqUc  adh.bcndos  eiTe,  infinuat  Dam- 
^.nfo*hic**.t.Z*f.num.t$.A*dr.Tn*qMre-  houd.fnfu*fr*x.ciuikc*f.s*.**mcr9  decimb 
tr*£t.c9*f**g.  §.S.gU(fp.**m.i4'l9***.A*dr.  tetti*, &  eciam  fcuihcitur  cX  his, qua;  fupra 
intddit  idspnul  utut.dccontumicu^.i  vcr-  dc  graui  prsiudidO  commerhorauimu* 
f,c  ctrc*fecundum.^nt9n.U*br.tituLdecit*t.  An  auccm facis fir,quod  exfcctttor  retttth- 
UntUfi*  nnm  4.U&i*t.i&.pr*fumi.t4.**-  ticr>iererum  doroifux&ahbi  ihquificurn 
mtr /hctbus ,j\iruoih,ditl.caf.ti2.numtr.r,.  non  inuenifle, confuli  porerir  idcm  Tirai 
Scicndum  tamcn  eft,  quod  li  iuft*  cOhie-  quel. ieretr*c7.ge*til.  §J.gUff*9.  nmmer.i^ 
Aura*  aircrtioncm  ipfi*s  huntii  infttUeret,  xJfaJUrd.d.cenciuf  iitf.  nu.  24.  Romanuscon- 
hoc  cafu  fidem  ipfius  vcrbis  hon  abroga-  fil.)97.  item  ea , quar  a  nobis  volettte  Ded 
ti  vtc9*tenduntK^lciMt.J.prsfnmi.H.m9.ii.  {cnbcntutinidheiJnf.^ntU&jgMMdM 
nc,b.Mem>cb.4.c*ft,i.nu.i*.  CU*fi*ri.W  fim.ftofideb. 

(oncluftiio***.  idquc  potiflimum  cocaiu  Scquunturinrexw:£/^/*r/wtrt«/*W 
probarcm ,  quo  cnitus  teftes  ntttttio  con-  fnertt  T*bfet*t*m.  Ha?c  vcrba  prte  fc  ferunt, 
mbutosadraittcrenoluifler,*)*. c*f.c9*fii-  non loium  fi  fcntchtia  definitiua fcrertda, 
tufu  4S  &c*P.  ve*ie*s.jt.extr*.detefltb. &L  fcdctiarn  fi  alit^uiS  abfolucndus  Uc  abob- 
conrcnfifnpr4.de ttpttd.l.q*miemid****fr*g.  ftruarione  iudicii,f  trcs  dcnUnciationcs * 
libii.  requiri,  vr  huhc  tcxtum  cxattdiuhtCa- 

9  HihcqueexoriturtaliaquairVio.iiivff-  ^ict\(»um.4.AUx*mi.*um.f.B*ia^ittLtrei 
bis ipfiusfi**^'* fit.fi extiuiofe *ud*fftfign,fi-  dtuuuti*ti9uesjnfr*. quemod. & q«*nd* iuiic. 
eet  etkod  venire  nolit.  tfegant enim  Baidus  num.  f.foH  Innocent. ebeedem *fUg*t*m  B*rt. 
in  I  t  §  c*rs  ctr*'ts.ff.  de  cffic.pref.  vrb.  h***.  i*  1.  c9nfi*U*e*m.  todem  iituL  Anto*.  di  Butr. 
Andr.i**ddit.*ifpec*l.  titnl.de fentent.  ver-  i*c*>.e*uff*m,amt  dedol.& cont*m*c.  Cecc- 
fic. cit*tioiebct  efftUgtttm*.  Amon.  deBntr.  &  rttrn  lafon hicuMmer.tr.  Za\ mtnt.24.  auftoi 
loi**. *b ImoL iuuptt.  cumpxratt.txtTA.de tp-  res funt ad cohfirmacionem  huius fencen- 
v4Ut  rclati  hic  a  laloncJ»»».^. illis  fublcri-  tix  huhc  hoftriim  tcxtum  paniiri  Vt gerr. 
bente,  &  multialii, qttos  rcfcrt  &  fcqtticur  Qua  de  tauffa  bro  e*^ediciore  inttrprei 
Andr  TiraqueII^Wr^^/.§"^-  tauohcmoca5difficuitatisfciehdumeft  re- 
*lofI.9.num.t6.UUen*tkiia.t*fit2.unm.t7.  golariteri  vnam dchuntiariohem  fuffice, 
Zxf-hic  num.is.  quod  6t  hoc  oflicti  ipfius  fi-  re.  Ifmtl ff.  defir.  &  l.prim*.  fnfr*\  de  dtL\. 
nescxccdarApcriculumcontumaciatim-  Excipiuntur  autem  buacuor  calus:  Pri- 
mineat.  Contrarium videtur  fcntire  Bar-  too,  fi  fcntehtia  diffiaitiua  prOhuhtiah- 

tolus//»/.WJ^^^"^^-^*-Sr*#*^*^  da  fiti  vt  ^06  *°ftr*  ""fi*******1*® 

uuthd  imUx.  Phtiipp.  Tr*nc.  i*  t*f.  t*mf*r*ti.  tmihentic.  \*ifcmeL  t*ft*.  ttnbmede  &  qu*nd» 

txtr*  dt*ppetl4t.&ibidemDet.**mer.ij.AL  f*d.  t/eindc,  fi  ad  miffiohem cx  ptimd 

ti*t  di8.pr*f*mt*Mtm.frim*,  quod  harc  &  procedatur  decrttti , vi  §.fi*  *Stem  h*c  U* 

fimiha  videanrur  efic  connexa,  quodque  jge.  Tcrrio,fi  ihcaulta  fitcohcludettdumj 

fci  cui  alidttid  conccflum  fit»  intclligifl-  MmUm.inbtmm.fuprA.htetiinL  VlrirtiO.fi 

turetiam iUapcrmiiractre.fincquirMis  illc  ttaaektttdcrcquircttdisre.s.ih  eauffa cri- 

aftus etplicarineducat,///^./^^  mihali/aftabohorum  anhotit.ohc,  dtt* 

dtcl  imntum  iudic.  &  t*p.pr*de*tt*m.  extr*  poft  ahnttro  cOmroiaatttuf, /  prim*. infr*. 

deofiic.deUg.l.refeclU*b.ff.c9mm*m*Ufermt.  dtre*mre*i.rek.  & Iprim*. &toh  tituLf 

Scd  huic  difficultati  aliqoa  ratione  vidc-  tedem. ie  qutbmtopicfim  itftpiemus. i*fr*.  de 

tut  &tisUctcU(on**m.9.Zti**met.*9.  iiUi.  ^ittcumcaiumad1icicBald.i#^SF. 

quod  cum  hoc  ipfttm  fcrauiu*  prtittdici*  iJttt  &ttmtH*ieW.x^ 
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catoria afferenda  fit,  quse  vim  fentcnti*  moduscft. qucm mco  iu.iicio  ititerptirtel 

dcfinittuzhabeat,aliafue  magni  prziudi-  non  re&c  cxpcdiunr.  GloiTa /'»//.  adper- 

cwiv.,  argttm.  L  tnte  finttnutm.lf  quorumap-  tmtorium.  Bort.  htl.  trtt  deMUntidtiontS  ,&  lbi- 

fett. nonrtap.  ejrt.mtrdvtiU.ffdemmor.tnt».  dcm Cynus,prztcreaCaftrcnf.£/c mi.+XO- 

ttgr.refttt»t.l.dt*tdtt>eodtm.  Cum  itaque  ftituuntcfTe  in  arbitrio  iudicis,  anquar- 

icntentiaab  obfcruatione  iudicii,  quam-  tumednStum  propoticre  vclit,  quodillui 

uisficimcrlocutona,  vtrrtdtt gloffahic,A»-  FidcafHC  etfc  humanitatis,  non ncccftita- 

gel.»»meroqutnto.  Bald.  »um.tp.Ca/lre»fi»»~  tis>  Scd  fane  cum  huiufmodi  interprcta- 

merofexto. Bsrt0i.lTtriA.ff.de  aceufat. numero  troucin natura leguro, quibus finecjtcef tt» 

ji«r/0,(atis  multum  prziudicn  contmcr,  (\T)cp»rcndomftx,lj. fuprd.de/tgib.nx3a  vU 

vt poftca conftabit,aedeindedctcrmina-  derccur rccipcretpoft longamraeditatio- 

tiociufdem  vctbi  circa  diucrfos  cafus  eo>-  ncm  puraui  ab  initio  diftingucnduro  cflb 

dem  roodo  accipi  debcat,  /.  finaL  mfra.de  intcrcaufTasedictotum  &  denuntiationu, 

finttnt.tjpinterUcomniumiud.  non  immeri-  quod  denuntiatio  in  perfon»  faciem  i  m- 

to  trina  denuntiatio  necenaria  vixfetur.  plcndi  fitj.  t. ff.de  itb.dgntfiJ.4.$prtttordit> 

ti  f  Sed  ncgotium  faccflit  /.  ejrpeft.percmteri.  f.de-ddtttn. infecl.  Bart. ibidcm  www. r.  vnda 

um.7f.ff.de  indtc.  vbi  cdictum  circumdu-  maiorem  contumaciam  in  nonvenicndo 

citur  nuiU  aha  dcnuntiatione  intcrpoii-  contrahere  videbatur,  quam  lS  cdicta  fu- 

ta. Quarediftinguipoftct.anadorcon.TTa  iftent  propofita,quz  non  veram,fedpra5- 

reumcitationem  vtl  cdtctum  iropctraue-  iumtam  contumaciam  dunraxst  a  gue- 

rit,  &  rcus  iudicii  dicmobfcruarit :  actor  rcnt,  &  hoc  ipfum  dcfcnJcntcm  dcprc- 

autcra  non  occurrcrit,  tunc  nuila  alia  dc-  hcndi  FuJgof.  i»  I.  dtmmtumntt.injr4.qu0. 

nuntiario,  vt  rcus  ab  eiufmodicdiAoab-  modo tj autndtind.  Scd  negotium  cxhibc- 

foluatur,  requirirur»  Sedcxquoact,or,qui  bznt  LcontumucU.st    contumtx.htm  /.*.$. 

ipfemct  diem  condixcrat ,  fc  fubtralierc ,  fitutus.  i.tf.  %.q»odfitrtbm.  LAtridttus.  4:  §. 

&  rcum  atque  iudicem  hoc  modoelude»  pnmoff  dt turt ffii,  ucm  fententiaPault  hb* 
tc  non  dubitauit,  cdicturo  circumduct-  Vndecederecoactusfui,&commu'- 

tur.  Sed  tamen  animaducrtcndum  eft,  nemm»derationemboniconiulcrc,vtft.v 

multum  intcrcflc inter  circumductioncm  tuamus ab  initie ordxncm  ab Vipiano  pro- 

cdicti  &abfohitioncmabobferuationeiu-  poiitum  placuitfe,  tandcm  ftylum  curiaiu 

dtcii,vcinr>ahanc  rcm  diftin&cpcrfcqui»  vltimum  cdictum,  tanquam  fupeifluum 

raur.  amputaife,  idque  fcrupulo  carcrc  confti- 

Sedquxftionis  cbyA»ddfe»tmUmdtjt  tuo,it  tertium  cdictum  percmtorium  iit, 

*j  Mitiutm \trtsdtnuntUttontsfuffuUnt? Quod  cum  in  potcftate  iudicis  fucrit  pro  modo 

fufficiant,  vidcntur  euincerc  §.m  cuiuse-  tamenperfonarum&caulTarumordincm 

narratione  verlamur,  ittm  %.fin  s»tem,hdc  edictorumlongealitcrmodcrari.vt  ftatim 

Itoc.  prtttereaj.  tres  dmuntisttones.infrt.qM-  ab  initio  vcl  lecundo  loco  pcrcmtorimn 

mod.&qudnd.tudexfiat.prof.deb  Lex%to»t»-  proponan  /.  n0nnun.jn.1m.  jz.jf.  de  tudicti/, 

mtcu.fj.  %.primo  ff.de  retHdtc.L2.%fcnatm.ff.  dtH.l.co»t»m4cU.%.i.  &  Lconfi»td»eum,inffd. 

dtiurefifct.t.42.%.vltim.ff.eod.tit.tttmLt5.  %.  quomode  rjr  ciutndo  tudtx  jlnt .  prof  dci>.  fScd  15 

quoifitrtbm. cod.cdp.de  ttltciu,2  4. qudfl.j.  id-  in  diiceptatienem  reuocari  poifet,an  citra 

2ue  conftituunt  hocloci  Alcxand.*»/».<f.  pcremrorium  trcs  denuntiationes  futfi- 

laftr»»*.^.  idem  Caftrcnf i» l^eremtorium^  ciant  i  Et  quidcm  Icx ,  tres  de»»»tidtio»es , 

ttum.j.  Angclibtdem, n».t.  Barr. nu.  2.  idcm  itcm  Lconjcnuncumjnfra. quomod.  tjrqUAnio 

^itJ»Uttsde»mmtUti»mJs1»u.t.infr.q»omod.  i»d.fint  frof.de».  dcindc  /.  co»t»»uciM.jj.  g. 

ejrqnsnd.  tud.  Bald. n».j.  Albcric./* prmcip.  prtm*. l.t.  §,/en4tm.Ltf.§.qui  trtbm. t^l.42. 

Cynus »».t.  Maranr.  infuofpecul.part.t.ittul.  %primt>.item Paul.  Jibr.j.Jent. tituf.f.  §  fixto* 

dcco»fum4<.num.i>Emcric.iRv(l*ichinfud  videntur  infinuare.quod futficiant,  vtet- 

prdxii»d4eUf.tit.jo.H»m.tj.Spcctd.Mtit»/dc  iam  dcfcndunt  in  dtcl.  I  tres  denuntiattonts. 

tontunm.  $  /.  Scd  negotium  faccfli t  d.  ImL  Cymmnnm.t.  B^rt.numcroprimo.  Bsld.  num.j, 

pcrcmtorium.  tS '.ff.de tudictu,cumleg  fequ.  vbl  Caftr$nfihtcnnm.4.^ltX4nd.numtr.6.  &  alii 

neduratria edtcta  requiruntur,  icdetiam  Doctorcsfupraanobisacccrtlti.  Mot:bus 

quartum,idqueperemtoriura.  Imo,quod  tamen  curiarum  bcnc  inftirutarum  rccc* 

magis  cft ,  adhuc  alia  citatic  necciraria  vi-  ptum  effc anlmaduerti,  vt  tcrtio  cditlo  vc t 

14  dctur./.  & poil pcremtormm*  7J.  f  Difficiiii  deounuaaoai.aut  htcris,  quz  loco  .pHut 

ruiito» 

f" 
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mitterentur , hanc  cornroinatoriam  clau-  ui  tcmpore  prolatam, vt  verifimile  vidca- 
folam,  qu*  edi&i  pcremtorii  propria cft,  tur,  i  udicem  a&a  omnia  non  confpexifTc, 
infcrant,  neque  puto  icges  noftras  rcpu-  quoquc  in  cadem  conditione  cenfcri,*r- 
gnare.  His  cognitis  cxpeditior  ratio  crit  gument.eorum.uuMfcrifU  retiquit  Bxrtol.tn  /. 
lubmouendi  obicem  ,  quem  ignari  pro-  froUtsm.irfra.  dt ftnitm.fr  tnttrloc.emmum 
pria? fignificationis, verbi tiurt, ex L &poB  iuiie. dequa re difceptamus  Liudices.fufrg. 
ftrtmtorium.73.ff.it  <W/f.quidam  obmoli-  heetitul.^ Hocipfum  tamcnBaldus  «»/..». 10 
untur.  Oftcndt  cnim;in  explicationcti-  fufrM.deedend.lcG*(itcn(.hunumer.quiHto. 

16  tuli,/ir  n  twvouni.  \  appellatione  citatio-  Ufonnumtroduodscimciu  moderantur,VC 
ntspropricdefignari  vocemprcconisma-  duntaxat  procedat  in  a&is  probatoriis, 
gna  contentione  editam,  rci  vcl  actoris  cum  litigantibus  imputari  poffic  ,  qaod 
norocn  indamantis ,  idque  coarguit  ftru-  non  appellauerinr,de  qua  definicionc  ta- 
ftura.d.  J. duiurifconfulcus zii  Jutrtfronie-  mcn  mulcura  dubito ,  com  feparata  finr » 
ritjiuenonref}onitrit,\tcml.diuus.ff.dtrejlit.  tcftesvelinftrumcnta.quibushi  vtivclmt, 
inttegr.  deinde  auctoritatcs  Ciccronis,  Li-  nonadmitterc,  quo  caiu  illi,  quirepulfam 
uii  ic  aliorum,quas  in  loco  fupra  defignato  tulerunt ,  appellare  potuerunt  &  dcbue- 
perfecutifumus.  runc.&illainftrumenta  atquc  ccftimonia» 

Excipiuhcverba:  T^ftsuefcrfe.neemefer  quxcanquampcrcincnciareceptafunt,no 

vfrocurMtorem  iujhuclum  ftruenerit.  f  Con-  recognofccre.  Contra  /.  iuiicet ,  hoc  tituh 
ftat  itaque  vnicuiquc liberum eiTe, fi quid  item  l. MicitM. %.vcritas.ffdeoffc.fr*fid.  ni- 
fir,quodillum  id  facere  prohibeat,  vt  il-  fiqu«ftionescuentiuris,aut  alto  modo  c- 
lud  pcr  procuratorcm  explicare  poffit,  L  uidentcrderccoftaret,quibuscafibusnoa 
frimt.ff.  de  procuntor.  ntfi  iudcx  nomina-  animaducrto  quorfum  illa  pcrtincntia  dl- 
cim  exprcflerir,  vt  in  perfona  fc  fifterec,  ci  qucant. 

quodcxcau(fispoteft,v//.)&»4/yS/r«.^/^-      Occurrunt  vcrba  noftr*  conftitutio- 
gurtt.  Pocro  non  quiti bec  procuracor  ad-  nts :  Etji  quidem  nihtl  fttfficiehs  uUiutum  eii, 
roiccitur:  lcd  ille,qui  in ftructus  cft.cum  pa-  txquo termino uuj/i  ceru  fieri  foffit  touicUu- 
lia  videantureffe,non  vcnirc, velmirtcrc  rt.f  Quandoquidcracardotoctus§.infc- « 
,g  tptocuracorcm,  qui  raandatum  conuc-  quenti  dcfinitionc  confiftcrc  vidcatur, 
nicnsnonhabear,4r5<Mw1/.i.§.y^aV/?^,  operac  prcciura  effe  duxi,  vc  pro  cius  cul- 
exquth.  uufftnfofftffeotur.  &  ibidem  B*rt.&  denciori  incelledtu ,  quid  iure  digeftoruni 
hunojlrx  l. uemuftt.cumo]iltc7i>extrM. dedoL  obtinuerir ,  quid  hac  noftra  conftitutio- 
&com.4lhmt.hiennm.i6.FrMntift.Aretinjtn.  nc  additum  aut  mutatum ,  quid  deniquo 
mer.f.  Ufonnumnoduodetimo.  Vndc  ctiam   &  vltimo  NoucIIa  Iuftiniant  conftitutio- 
euenit,  vt  huiufmodi  procuratori  ad  do-  ne  promulgarum  fit  edtlTercrcrn.  Scicn- 
tninuro  dc  fa&o  confulcndum  dilatioda-  dum  icaqueeft,  nonbeneintcr  noftrosin» 
ri  non  dcbeat,  urgumtnt.  tft  fu*ndoJnfra.  terpretcsconucnire,an  abfcnte  aftorc  ad 
dediUt.&uftt  fn*L  detud.  in  6.  B*rt.tnl.qut  rcquifirionem  ipfius  rei  erctnodicium  c6- 
numff.dedMmn.inf.  trahi  potucrit.  Negat  enira  potuiife  glof- 


.%.fi  Mlienum.ff.de  dMmn.inf. 
Pergiraus  ad  verba  legis:  Tunciudscem  bmverb.licentU.  odofred.hu nnmerofecu*. 
negotii mBm  MfudrcconfetUtonfriccrcccnftmus.   do. Urtol.  numerootlMuo. CMjhenfnumerofe* 
Htncdoccnt  ftitioUticnum.t.Bild.numer.  ftimo.SMlytet.numer.st.^flexMnd.numero  ne- 
7.  t\ng.uumero  tertio.  CifacnCnnmcre  quin-   no. Alberu.numero  9.  Ufon  numero  detimo ter* 
to.  FulgoC  numer.  2.  Salycet. numer. 9.  Ale-  tio.  Sichttrd.  numero  quinto.  ZMf.numer.  26.  & 
xzndjoumer.s.  ZaC  nunetr.  2;. Iaten  numero  jj.  & hanc  fentcntiam communcm  eflc  fa- 
!•  r.j.nonvalcretfcntenciam^qux ptonun-  tcturFulgof.^»*^.ct/-quamuisipfcdir- 
tictur.aais  non vifis  &  cxcuffis.&dclnde  fcntiac,  &  antc  illum  Bald.ww. /^idem- 
in  praxi  inualuiffe,  vc  iudiccs  plerunque  que  probarc  vidcaturCynus  poft  Petcuctt 
fcncencia  complcaanror,  fe  vifis  aftis  &  deBclIap.ab  eodemrclacum,cxifttmaccs, 
agicatis  in  cauifa  ad  huiufmodi  pronun-  aftorcpoft  litem  conteftatam  abfcnte,  fi 
tiationem  venirc ,  strgument.  nofiri  textus,  liqucac dc  caufTa  per  probationes  vlcro & 
itemLhMc  outem.  ff.exquibm  teuffs  infofftff.  cicrofaaas,cciamiurcdigeftorum  poCutf- 
tMtur.  &t.muitum.ffdeconduion.&dcmon-  fcfcnccnciamdcfinitiuarafcrrM^.AA- 
ArMU  Adduntlo(onhicn*mer.t2.Zi(.nu-   HMl.ff.de Mffe&Mt.inf mneif. &quodftuftra 
^^^,(cQtea[i«numb[e.  expcclcmiis.vbidiUtionmilvtilicansaUa- 
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tnt^BtiLArefu/aff.defiat.homin.  quo  etiatn  gincadiesnondecero  :ircm  temjnlsvnnft 
rcferripotcft  i.qu*muu.infr*.adttg.Iuiittm  anm,  &  aiiquot  racnGum,&reusnonab- 
dttdultcr.  Vndc  confUr,quod eciam  raul-  (bluicur  duntaxat  ab  obfcruatione  rudi- 

to  tcroporc  antc  Iuftinianum,abfencc  ae-  cii,  fcd  diffiniciuc.  Nocandum  autcm  cft> 

cufatore  dc  mer  itis  ipfius  aceufacionis  co  eandemaiichcnceciamlocnrahaberepoft 

gnofci potnctit,  &  diffiniciua  fenccriapt o-  litcm  conceftaram,  fiue  liquidatum  negtf- 

nunciari.  Contcndit  dcindcBaldusidem  tiurofir,fiucnon,adcovcfecundumAlbc- 

eriam  obrinuiflc  in  fcnrcntia  ab  obferua-  ric.&Gynum  &  Caftrcnf./ii^4%«i>Ii- 

ttoneiudicii,  *rg.UTtti*.ff.de*uuf*t.l.m*n-  berum  (icipfireocontra  actorcm  expcriri 

ttfiorum.ff.de  of>tion.Ug*t.  l.fide cs.mfra.de *t-  ex  forma  ciufdcra  auchcnr.  aut  huius  no- 

tufat.Ldtffamari.ff.it  ingenuu.  Ec  quamuis  Ari  §.  curo  dilaiiombus  vtrobique  dcfi- 

hancopinionempauciores,vtintcllcCtum  .gnans» 

cft,dcfcndanc,camcn  nondubicarim,ean-      His  ica  fu b du&is  cxplicanda  funt  vor- 

dcm  prasferrc ,  quod  lcx,  & poft peremtori-  ba  noftri  ccxtus ,  quando  dicacur  f  ficri  i\ 

um.7j.fdei»dtt.  inlongc  alium  cafum  co-  cercaaIicuiusrciconicctura,vt  iudcxpro- 

cepia  fic,  quam  prxfenci  confticucione  fcrre  fententiam  poffir.  I ccm  /.  qm  *cca- 

coraprchcndacur.  Noftracnim  lcx  intcl-  /ir*./Spr.<&<iW.coargucrcvidctBr,quod 

Jigi  poteftin  illis  cafibus»  quoiudiciuma-  a&orenihilprobantereusabfoluendusfir, 

liquo  raodo  fufpcnfum  fuilfet  per  ipfum  adco,  vtquod  ad  ipfius  pcrfonam  atrinct> 

iudicera,duma<Staapud  fc  dcpofita>vt  dc  fcmpcr  dc  cau(&  liquerc  videaruriGlofla 

incidenti.vclemergenri  quasftione  difcc-  radictione  termmum  ,prar(cnfithancdtfli- 

ptarct,exaratnat,quod  dt  l.  ejrpost percmto-  cultatcm.&  i\iu it  dctini  ti oncm  dtcl.l.  pro- 

rtum ,  dici  non  potcft ,  vbi  acior  rcum  ci-  ccdcrefi  partesprzfcnrcs  finr.  Ccterum, 

tari  curauic,  &ip(e  abfuic,  quo  cafu  edi-  qudd  hanc  incerprccacioncm  illa  abfur- 

ctumcircumducitur,  nequc  de  cauilk  co-  duas  conlequi  poiTcr,  quod  abfens  &  con- 

gnofcicur.    Porro  fi  rcus  cciam  voluifTcc  curoax  mchoris  clfcc  condiiionis,  quam 

tali  cafuaduerfarium  vocare ,  idque  tnbus  przfens ,  idcirco  Doctores  repudiata hac 

edichs ,  vel  denuntiationibus,  vt  a  iudicii  opmione  confticuunc»  cunc  ccrtam  cauk 

obferuacione  abfolueretur,  nonanimad-  fx  conie&uram  neri  poffc  cum  vtrifque 

ticrco,cur  idipfumnonlicutlfcr.  Vidccdr  dacae  funcfblcmncs  in  cauffa  probationis, 

icaque  noftcr  §.  pcrtinerc  ad  illuftran-  &  iuri  noftro  cognira?  dibciones,/./r/i»j. 

dum.quodancc  obfcurum  vidcbatur ,  Sc  infr*.  de  dtUt.  Lfinalff.  de feriie.  tt*  Cynua  htt 

nouialiquid  circa  inftancix  cempus nec-  numeroprimo.  odofred.numer.t. ittrfic.jed de- 

non  illo  cafu  dcfinicndum,  quocxvna  nuotnjhtur.  Atlnru.nunnr.  i*.  Bnrt.  numtr. ?. 

parce  duntaxat  controucrfia ltquidaca  ef-  BaU.numerodcctmoquarto.C*firenfnumer.S\ 

let.vtfcilicecantc  criennii  ractai  hra  ira-  Salyeet.num.14. Futgof  num.€.^tex*nd.nu- 

mincnces  non  poflit  fentcntia  diniuiciua  »wr.//./^»*»m.//.vbiaichancfcnccntiain 

proferri.  coramunitcrapudomncsreceptam.  Ob» 

i     Sedd  ifceptationiseft,f  anauthenticsujui  feruandum ramcnhoclococft,quod  Jicct 

femel  infr*.  quomodo  &  quando  iudex  (orri-  ca,qux  in iudicis perfona probemus,  regu- 

gatqutthirftatutafunt?  quod  cxiftiraargiof-  laricernonrcfpuamus  inarbicro,fccudum 

iijnverbJccemy&invcrb.eudCMbttur.  ^Scd  ca,quz  diximus  in  principio  noftra:  Iegis 

talcm  gJoifx  cxpoficioncm  omncs  pcne  **«wr./7.quodcamcn  PaulusCaftrcnf.^/tf 

reiiciunc,  Vt  Oiofred.  hic  numtr.  2.  ^Athtric  num.9.  A lcxand .numt r.  12 x\ ientcntia  B ar- 

numer.14. Cyn.num.j.  Bartot.numtr.ttf.Safyt/t.  toh  &  gloffa?  inl  fidemeU  %.fn*l. ff.de retepr. 

num.12.Alcxani.numcr.16  Fuhof.num.  jr.  C<-  arhitr. ciufdcm  Bartoli in  t. admoncndtff.  dt 

firenf.num.io.BaU.num.20.lafinnumtr.t3.Si-  ttrwrW.dirfcrcnciamaliquamnotaicvi- 

eh*rd.nut4.Zafnum.2t).  &conftituuncean-  dencur,vcfcntenciaarbicrivalcrepoffit,ec- 

demauchcncin  longc  diucrfocafuloqui,  iam  non  dacis  dilationibus,  fi  7  ccrtum  14 

fctliccc  quando  a6tor  poftconucncionem  ccmpus  przfinixum  fit,  incra  quod  cauffa 

iudiciariajiccnonconceftaca^fefubcrahit,  expcdiri  dcberec.    Diffcncic  tamcn  Ra- 

vccuncncgociumfiucconcroucrfia  ex  vna  phici^algof.indtcl.Ladmonendt^uod  ad- 

'parteliquidaripoffir,&fencenciadiftlniti-  uerfctur  rcgula  fupra  a  nobis  propofita: 

ui  fcrri.  Vndc  eo  cafu  confticuunturcri-  Nobis  in  hanc  contcnuoncm  inquiicre 

■  • 
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confiJium non eft, fcd Lcctori  pcrpendcn-  qua rc copiofefcripfi  inlfi pofiauam.fupr*. 
dum relinquiraus.quis iuftiora a rm a  i n du-  dc  tranfkdton.  ita tamc,  vt,quodeidem legt 
erit.  Illudtamenhocloco  minime  omit-  defic>peraliaslegesfuppleridcber-erxifti- 
tendum duximus,  vt  ex  fen tcntia  Satycen  mem ,  nimirum  pcr  /.  ejr  foH  peremterlum. 
numtro  14.  ftatucremus,  iudicemabhuiuf-  7j.ffJtiudsc.ilemLfi  prator.tnprtnap.^.pri- 
modi  ientcntia  tempcrare  debcre,fi  adtor  mo&dm.prafinttm  noflrnm  %>fiq.  item 
cx  d  el  a  1 1  one  iuramcnti , quod  probationi  /.  tonftntantum.  infra.  quomodo  & auando  iud. 
tiecfiec ,  (upplcrc  potfec  L  tn  bona  jftdtif  in-  jfrauthtntfiqu.  Ncquc  mutare  putamus , 
fn.dtiureiunnd.  Satisenim  crTe> quodreus  quod hoc  modo  futurum  fit>  Vt  non  con- 
hoc  cafu  abfoluatur  ab  obferuatione  iu-  tumacia  ipfius  litis  iadcufa  mol&etur ,  fed 
dicii.  caufla?  conditio  hoc  defideret ,  fcilicec, 

»5  Sed  hic-fexo ri tut  i nfeftus  obex.ex  I.con-  quod  pra-iCPS  allega tiones  luas  mftas ,  at- 
imMMi£jf.jfdtreimdtt.  quacaucrur.damno  q«c  veras  «flc  oftenderic.  Promra  enim. 
licis  concumaciam  eius  coerceri  >  qui  ius  refponfio  hanc  difficultatcra  expediet,  fa- 
dicenti  non obtemperet :  quam  legem de  tis  damni  illum  fentirc  videri >  qui  omni. 
totius  caufl x  amiffione  eodem  loco  intel-  bus  exceptionibus ,  quas  habere  potcrat* 
ligit  Donell.Duarcn.  onniucrfidffiur  Ubr.  t.  mulctctur ,  &  qui  non  auditis  luis  proba- 
tap.so.  C%i\zc.Ubr.9.obfiruat.cap.2t,  dum ait,  tionibus  cx  contraria  probatione  cohdc- 
quod  licebac  in  abfentem  fentenciam  di-  mnetur,expenfis raulctemr,  vt  hac  hoftra 
ccre,adco,vtnulla  ipli  etfet  redintegran-  ]Cgc ,  appcll atiohis  iactura  afficiatUr,  W 
dar  aftionis , vel  fcntentix  per  appellacio-  hot %.circafiatm. I  txconfinfit. SfinaL ff.dtap- 
ncm refcindend*f4Cultas,allegans/.£tffr-  ptB4t.Lffrposiptrtmtiortum.7i. §  1inal.ff.dtiU+ 
to.  %  'Utem.ff  dt  negot.  ge/l.  vbi  hs  habetur  die.  Nam  cum  cdoccamur,legcs,  vbi  illud 

Erodcferta.  His  refpondeC  fcntentia  Pau-   fieri  poflit,  diftincrionis  fcederc  concili- 
itbr.c.fement.titut.s.  $.£durn  ait,  quod   ztidzsjficumdd.fiipra.de •vettrjur.enucl.cap, 
cribus  litecis  vel  edidcis  euocacus »  nifi  vc -  emmexpediit,  dt ttecf.infixto. /.  non cH nouum. 
nerit,  fenrehtiam  quafi  in  contumaceth  ffJeUgibus.  ratio  hon  c(t>quod  hanc  lcgum 
dictam,  auctoriratem  rci  iudicatac  nor\ ob-  rcpugnantiam  temcrc  in  mcdio relmdua. 
tincre.  todemque  rcfcrripotcft/.  2.%.fi-    «us.  £t  quamuisauctores,q*i  idemlen- 
nitttt  ff.de imr.fifi.  Lis.^.tjUodfitribut.LAr-   tianC,  laudare  non  polfimt  tamen  cxifti-- 
rianus. 42. %.primoff.dtimr.fifi.  vbi  Ictocn-   mogloflam,iBaf  toluro> & atios  interpretes 
tia  in  abicnrcm  ex  cauffa conrumaciz  pro-    pro  fecunda  parte  allegatos,  id  fi  rcm  ac- 
fcrtur,  quamuis  lis  conteftata  non  ilt.   curatius  cxpchdiflcm,  ncgaturos  non  fu- 
-j-Pro  tollenda  hac  dirticultate  fcicndutn  ifTc  Nara  in  eo  folum  diUentimus,  qudd 
eft, glolTam m  dal. 1.  tontumacia  in  -vtrbo, U-  glofla  pr 0 n u n t ia 1 10 nem  litis  accipiat  d 0 
tis,  practcrea  Alberic.  in print.ejrnum.  t.  Io-  expenfis :  Ego  autem  ftatuam ,  a  proprie- 
ann.ab \mo\.num.t.  Bai  tol.  ibidtmfnumer.t.    tatc  verbi  ddcedcndum  non  cilc,!  cd  quod 
tjr<f-  Angcl. »«»»./.  Caftrcnfi«/r/»«^.Cu-  dcfitlegi,cxalilsfarciendum. 
man.ff*w./.AlexandjtfOT.r.Zaf.»«*»tr.;>.       Quibus  fuhdathctois  iactis,  fufceptc 
di&ionem  litis  acctpere  pro  damno  ex-   dcfenuonis  ccnfilium  non  extorqueby 
pen farum  in  iudicio f aftarum ,  &  iaccura  \i.  libtrto.  )i.  §.  Utem.  Recipic  enim  meo  ai 
appellacionis  interponendz.  Hic  expo-  iudicio  prorfus  candcm  interprctati6- 
fiuogloflz  mihicxco  probari  non  poteft,    ncm  ,  vt  11  conftnnftt,  fruftratorem  vc- 
quod  abfurdum  videatur  a  figniflcatione  rum  debitorcm  cITc  j  ita  condcmnari  po- 
verborum temeredifccdcre>/.^./,.^^/.   tuetit»  vthe  quidcm  ad  appellandum ad- 
t.t.nonaUter.ff.dtUgtt.3.Ltabeo.ffdefupet    mitterctur.    Ncque  ad  rcm  pertinCre» 
itgit.  Nufquam  cnim  deprchendimus  ap-    quod  amicuS  fruftratons  caufiam  vltro 
pellatione  litis  expcnfas  duntaxat  conti-    egiifct  >  cum  per  alium,  quam  cum ,  qui 
neri.tQu^decauirapauloalitecremmo-   procUratot  fcohftitUtus  fit,  caufixappeU 
dctandam  ftatuo,vt  cxiftimcm .pronun-   Iationis  rcdrfi  nequcant> Lprtma.fj.anpet 
tnt\oac[m$indie7.t.contUmattatpTopnc6t   atiumcauffa  appeUationu.  &  proptcrda  ct- 
inillafigniflcationeaccipiendam,vtcotl^   iam  ih  tcxtu  dittinguatur,  an  fruftratoc 
tincat  cautTam  principalcm  cum  inftantia    condcmnatus  fit,  an  Vero  amicus ,  VC  bic 
coaim^AmJMff^devtrbot.fi^ntficat.di   ipfi  imputlndum  fic*  quare  non  appel* 
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iaaerit,  illicautcrn  lccurus  efie  poHic.  E-       Ob^cruanJum  autcm  cft  eX  hae  t*-  % 

iuidem  rcfponfionis  pondcrc  obteri  ar-  dem  dcrmitio«e,qiiod  quamuis  ex  nouf- 

gumcnrum  potcrit  CxlcntcntiisPauli  pc-  fima  rorisrcgula,dequa 

titum.  Nutn,  vt  vim  ahquam  conftitua-  *r«/ra,ccrtum  fa,vi&oti  fvi&ain  ki  cx-J^ 

musinhis  ipfis fententiis,  qux  ab  inccrto  penfas  condemnandum  :  quod  tamen. 

aut  faltem  ignob.li  au&ore  confcripra;  hic  fingularis  ca'us  occurrat.  vtttwmin 

funt,  merito  a  talibus  lcgtbus  declaratto-  2(oueO. 49-  %.auidergo.vtrfunl.v4inmmentm 

netn  recipient.  Non  eft ,  quod  demde  in  tum  qui  vtctt ,  in  quo  victus  hoc  pratroga- 

re  rranquilia  aliquii  tcmpcftatis  concire  tiu*  habcat.  f  Sed  controueduro  apud  5* 

^o^\\X fcnndt.%fensimff.detur.fifc.ntml.  noftros  interpretes  cft  ,  vtrum  huiufmo- 

ftnttus rs.$.qKodJitribui.jJ  de tur. /^c.Etcnim  dt  expenf* dtdncendtt  fint  dt  fumtibm  sb  *c7o- 

rcicuidentia  &  ipfa  a&a,  quse  interccfle  rt  f*clu%  mm  vtrs  it  tutmttttt prineipdli ,qn* 

rantibtdem.cauif.tmfifci  itaalferebanc,  vc  pr*fi*nd*fiti  Aecurfius  cnim  m  verb.tx- 

*>pusnonfucric,ntfi  otdmc  edic>orum,&:  aptendis,  itcm  Cynus  htcnumtro  vndtcimi. 

fcn(cntiadcdaratoria,///Mf.^.w^.  quauis  Albcnc nnmtr.  14.  AU xand. numer.  17.  Ia- 

<&  hxcauiTs  cognitione  non  cxcluierim.  ion  nnmer*  vigefimo  prtmo ,  quos  fequituc 

Ex  his,  quae  perfccuti  fumu?,apparer,  Mynfiagctuscentnr.^.objetutt.tfz.promiii' 

quando  rcus  abfenrc  actore  dchnitiue,  tunr,has  cxpenfas  dc  iuintibus  abactote 

itcm,quando  ab  obfcruationc  iudicii  ab-  fadis,  deduccndas  eflc,  camque  icmcn- 

lolucndusfir.  QuainrelciendumeftBar-  tiam  communem  elfc  fatetur,  Fulgoi.A/f 

tol.  tni.Titu.ff  dr  iccuft  numtroquinto.  An-  numero Jexto.circ* Jfnem,  iptc  tamcn  in con- 

gcl.A«c  mmerofxi*.  idon.numerodectmoje-  trariam  fententiam  argumcnto  npftri  tc- 

J9 ptimo,  d\uet\o$  tfTvdus  fenrenuarj-ab  oq-  xtus  inclmat,quam  aperte  defcndit  Saly- 

lcruattonc  iudiciiconftitucrc.  Nam  cum  cct.hicnumero  /7.  itcmCuiac.tftyfr/M/./^r* 

attor  reg  laritcr  non  prohibeatur ,  prius  0  ctp.2*.  Vrgcntcnim  dehnitioncm  no- 

iudiciu  inftaurarc  folutis  cxpAnfis,  q  con-  ftrar  legis,  qux  gcnctalitcr  concc  pta>  c*- 

fuetomorecircalirrscrog.ntf.vtdchisco-  penlas  condemnatione  cxcipicndas  tra- 

piofiusdiiTctcc*//»§  fme  auic  *lttratr*,o\uc-  dit.  Secundo,  quod  illud  euidcntius  vi- 

admodufierifolctjliqiiiSjp  jtereaabfolua-  dcaturcaucri di8.2(£uctl.49-  Tertio,quod 

tur,  q,  procurator  n6  cxh.buent  mandatu  ctiam  dc  hac  rc  videatur  eife  texras  /*  cs- 

conltitutionis  fuz,  /.  Lcet.  fuprt.de protur*.  pttul.cdumnUm.txtrd.de ptenit.  Inhacopi- 

tor.  aut  quod  libcllus  fit  ineptus.  i.Bcbtus.  nionum  varicrate  non  video,  quomodo 

ff.depttlu dotttib.  l.cjusdim.ff.  deedcnd.l.h*-  prier(ententiaprocedcrcpol{ittli  admic- 

bebtt  ff.de  infinut.ttlton.  l.ptimt.§frimo^(i  tamuscxceptionesabAJcxandroJ&/f  nmynt" 

tnenfr  f>/f  mod.  renw.titt.  I  dep-fut.tf.de pe-  r*  .i\  amo[tpitrr>o,  prupofitas,  vtcorum  (um- 

tul.<tp.fxsmtn*tJt.extrs.'!c;udu.t*pir.cumdi-  tuuro  ratio  duntaxat  habcatur  in  pcrfo* 

irc7f,de  emtton.  &vcttdttt»n  in  qmbus  lcgi-  naactoris,qui  faCti  funcantc  contumaci- 

bns3c  capinbus  a&or  non  prohibctur,  a-  am  ,  deinde  quarcnus  concurtant  iuin 

liud  iudicium  ratioftc  eiuldcm  rei  di5a-  fumtibusareopoftcafaclis.  Noncnima- 

rc&pcrfcqu  .modonuncconucnicntcm  mmaduerto,quopacto  aclor  vllos  (umtu$ 

conclufioncm  Iibello  fuo  infcrat:  Ita  et-  fccilc  potuic  poft  cauifam  ab  co  Jcfcr- 

lam  acror  non  prohibetor  nouum  tudtcl-  tam, auifiilIosfuftinuit,q  iomoLio m  con- 

um  cxcrccrc,  q.iamuis  reus  ab  obferua-  fideratione  eiTc  poliint.  7  Staruo  itaquet 

tione  iudicii  ptoprcr  ahfentiam  eiuldcm  fuciicm  ciie  harum  opinumum  concil<ar 

a&oris  abfotutus  fic.  Scd  tamen,  fi  pro-  tionem:  vtrum  actori  cautia  principalts 

ptcrea  abfoluatur,  quod  pecuniam  anrc  adiudicetur,& conlcquentcr  ilh  lumtus, 

litis  conteftarionem  obtuhlTec  atque  fol-  qui  ab  co  facf i  &  pctm  funr ,  lndicium  le- 

uiffcc  omne  quod  petitur  fccundum§.^-  gittmo  modo  prolequetctui .  §.//«<?  tuttm 

mtl. Inf  itut.de perpetuu ^fttmptr.  tc~I.  hic  ali-  *Utrutrny  htc  iege%  Q^uare  in  cauifa  cxpen- 

ud  dicendum  clfer.  Qu^imuis  cnim  difri-  iarum  rco  adiudicandarum  multum  ri  j- 

nitiuc  abfolutus  non  lic  pcr  ea,  quar  tra-  ctucmus.ttrum  hxdctrahcndaidcptinct- 

duntur  ini.jidtbitorijf.  deiudtc.iteml.firtust  pali  quantttatc  fint,  an  vcro  dc  (umtibus 

73 Jf.de procnrtt.  tamui  iniquiffiraum  clfet,  ab  a<ftore  facris,  cum  vrrobiquc  idem  ef- 

fi  nouo  iudicto  dtftringi  poftcc  Fcclus  fequatur ,  /.  G*Hm.  %.  eim.ff.de  itber. 

crpojt* 
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ifr.paflbum.  hered.  infiii.  Ne c  puto  obftarc  Yo  qmtto.  SpecuUier.  in  titul.  ke  conUmttu.  §. 
^confiderationem  Cuiacii,  quod  cum  vi-  nuncnobis>numer.+.  Bxrfl.miLultheHt.qmfr- 
dorivi&usmhil  agtnti  v?&onam  peperc-   mil.infr*.  quomedo  ejr  quindo  iud.  numcr./j. 
rit,  per  conlequcns  ctiam  omncs  cxpen-  Coflrenftbidem.Humeroprtmo.  ftnormitJneu. 
fas  de iquantitatc  pnncipah  dcduccre  de-  pttu/.corffufuit. deiud dtUgnumer.j,  Feitn.nk- 
beat.  Hxc  cnim  Cuiacii  bblcrtiatio  dtot.  mer.7.  Dec. mtmer.  fi.  Z*f,us  tn  hocnopo%. nu- 
4^>»r^.^p,incauirdiippcILtionisrcdepro-  tutr.  27.  vt  hanc  dirrerentiara  crtam  agno- 
ccdit,cum  vi&orin  lccundainftanria  nun-  fcit  Mynfingct.cent.t.o&/cru  4s  num.f.  Hac 
quam  cbmparutffcr.  Scd  tnprxfenti  qux-  accedit,  quod  ablblutio  ab  obfcroatiohe 
Ttionclongcalitcrrcscomparata  cft,cum   iudicii  omnes  lllos  cfTc£tus  habeat,  quos 
alicgationes  &r  probationcs.ab  aciore  an-  fupra  prot>ofuimus**ww  *p.  Qupd  (and 
teaL:lci  cautiamvjciori^prxbuertnr>que-  in  circumdu3ionc  edi&i,  aucabfdutio- 
admodum  ia  i.pfaappellaiioneadaprioris  ne  a  citationc  probarc  nonpoilumus.  Et 
inftantix.  quamuishxcconfidcratib,  in  primacirav» 

His  itadigcftis  nonabs  re  fa&uri  vide-  tione  non  adeo  magni  momenti  clTc  vi- 
murji.cuminord  nationcconfiftoriiSpi-  dcamr,  tamch  ncmo  inficias  iucrir,in  ci- 
5j  rcnfis/^rj  j.cAphul.+t.  fccrta  formaprx-   tationibus ,  q<ix  pendcntc  iudicio  cxplii 
kribatUr,  ad  quam  mdtcia  in  cadTa  con-  cari  fo^enr,  mortuo  fortc  procuraroro, 
tumactx  debcanc  reuocari,  quo  liccat  qui  ad  totam  caulfam  conftitutus  c.at, 
Vcrbor  uhi  compendto&rpcrfptcuitateex-  vcl  alus  cx  cauftis,  haric  obfcruatiohero, 
cutiamus,  an  aliqua  d:f£:rentia  intcr  ob-  multum  momeriti  facerc.  Vnde  non  in- 
fcruattoncm  ibidem  prxfitutam  fic  no-   iuria  Spcculator  difio  §.nuncuobis  numero 
ttrx  legis  dcfinuioncm  fitf  Statuitur  c-  qutrto.tttui.de  contumuciuy  hancetiam  dtf- 
nioi,  quod  lt  actor ,  confticuco  iudicii  tcrentiam  conftituic,  vc  vidcntut  ctiam 
dtc,  potcllatcm  ftii  non  fccerit,  poifc  re-  faccreccrtri  a  hobis  allegati,  vt  circuro- 
um,  vcl  ejus  procuratorcm  ipfius  abfcn-  duciediftum  poflk,fctiamfinevllacica- 
tiam,vcl  contumactam accufare,&  citatio-  tione  t  pfius  adtoris :  A  liud  autcm  elTc ,  li 
hcm  prxconis  facicndam  voccpetere,  6c  proptcr  abfehtiarh  ciufdem  adoris,  quis 
poft  lapfum  trium  dicrum  ittridicatum^  velletreurh  ab  inftantia  iudicii  abfolucte, 
cx  quo  citatio  fafta  eft ,  defiderara,  vt  ab-  allegat  authcmic.  qut femei,  infru.quomod§ 
foLacurab  inftanriaiudicii,aut  interpoli-   $  qutndu  iud.Vit\\\x^  rrco  iudicio  allegaf* 
tx  dcnuntiattoniscum  rcrufioncexpenfa-  fet.hunc  noltrum  paragraphum,  qui  noa 
rum  fcdamnorum,  idquc  cundcm  ctiam  folum  vnam  Jenuniiationcm  requirir.fcd 
impctrarepofTc&dcbcrc.  ttinam;  quamuis  is  poflec  iilam  concilia-  ' 

Chri  in  propofiiionc ,  quamuis  pri-   tionem  rccipcrc,  quam  fupra  jJropolui. 
mum  membrum  iuri  &  dcfinitioni  no*  Sed  tamen  animaduertendum  cft, ipfarn 
Ttrx  legis,  qux  accufationem  comuma-   ordihationcrhrt^.^.quod  (imrjliciterco- 
cix  rcquirit,  vt  fupra  intellcctum  cft,pla-  ftitutumfuit,dcclarare,  vt  fiquidem atT:oc 
hecontcnrancuro  videatur,tamen  fecon-  poft  vnumautaltcrum  terminurocompai 
dum  mcmbruminciditin  difHcultatem^  reat,poir«cundcm  litem  inilloftatureiu- 
quod  aUcrnatiue  conftituatur,  rcum  de-  rhere,cV  profequi,c|uo inucnitur,  ita, vt  ad 
Cdcrarepolfe,vr  abfoluatur>vcl a  citario-  adtusiudiciicircunidu&os  nullum  regrcl- 
nc,  vel  ab  inftantia,  auc  iudicii  obfcrua-  fum  habeat. 
I*  tione.  f  Etenira  ex  l.  &  pott  peremioriunr.      Hic  aurem  obfSruandum  cfr,fatis  aliei 
73-  §.primoy  colligimas  quidem  inftanti-  nam  ab  xcjuitati»  confiderattonc  vide- 
amcdic)iperire,(i  aclor  todicii  dicm  non   ri  poffe,  hcdum  brdihationcm  tribunalis 
ob^cruaucrit:  quod  vero  totainftantiatol-  Spircn(]S,fed  etiamiutisnoftricohftituti- 
latut,autrcusabobfcruationeiudicit  ab-  onem,qux,ffi  tradlctur  dc  termini  cir  \ft 
loluatur ,  id  inde  cliccrc  non  poflumus ,  cumductione ,  ntillam  iuftx  cauflx  cxcu- 
cum  rcxtus  contranum  coarguar.  Eranc  fationem  admittat.  £t  quamuis  Andrca» 
cnim  ibidcm  propofitatria  cdicta  &  quar-  XjMir.t.obferuot.sp  numtref(cundo}cdn(ii* 
tum  pcrethtonuro.  Hoc icaque folum cir-   tuat, illud proptcrea fieri ,  quod  mdicia  irl 
cumducitur,  non  prxccdcntia ,  vt  ojlen-   pcndenti  efTcnequeaht,/./.  %.final,jf.ie  v* 
dunt  ibidtm  Caftrenf.nnmer.j.  ^Angel.  numt-  (nr.  &  l.mniiuemtimod»m.ffd<wdic.  tarocd 
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hzc  ratio  mihi  fatis  longe  petica  vidctur,  benignitatis  ipfi  impattiri  vdir,  vt  dcfini- 

c*  afcnfu  lcgum  allcgatarum  alicniiTima ,  tionemindiem  fequcmcm  differat,  vidc- 

cumloquancur  deiurc,quod  nondum  ht,  ruriHudpoifc  hccrc.argumJnonqutd^utd. 

fcd  fub  conditione  dcbcri  poifit*  Quod  ffdeiudie. & cap.confulwt.de effic. deUg. &  ik- 

aurcm  dilatio  ad  allegandam  caulTara  ab-  dem  VAnorrmt.num.4.& num.t4.Ftlm. num.u 

fcnciar  dari  ncqueat,  illud  expedicndum  &/ tq.Dec.uum.  a.nonnunquam  ctiamlon- 

trat.cum  ,vr  ait Iurifconfultus/ff LfiircofOt-  gius tempus,4>g*». cap.aimdtleelr.txtra.de 

ut.  ij.  $.jS enim  quu.  ff.  de  excufat.  h  uiuiroo-  doloejr coninmac. bttms in dtcl.tapit^onfitluit, 

di  «llegationcs  nedum  lcgcs  admittanr,  nu.tj.Barun  l.&poftperemtormmjou.t  Jtmtd. 

37  fedipfanacuraiisiuftitiaconfirmcc.tCeT-  mpriut.^fugftnu.t.  Koman.num.2.Caftrenf 

tura  auccm  eft,  ius  naturalc  pcr  ciuilctn  nums.mnoum  prmttcl.  quamuis  ibi  pcr  crro- 

conftitucioncm  abrogari  non  poflc,  tnfli-  rcm  exiftimcntin  cafu  contrario,  mdiccm 

tut.de  iur.UMturol.  genttum  &  ctuil.  Et  plane  poft  perem  ton  u  m  adhuc  aliud  edi&um  > 

durum  vidccur,  ii  cum  humana  vita  coc  vcl  dcnunciationem  cx  humamtatc  pro- 

fortunx  celis  propofita  fic,  quac  impedire  ponerefolere,pucahces,appellatiortecica» 

hominum  confilia  &  conacus  poilinc,  *vt  cionis  ibidem  edi&um,veldehUntiacione 

/.*.§.  tertio,  & ftquent.ff.fi quis tmut. iud.fifi.  concineri,  quod  confutauimus  tnprmludttf 

XMuff.fMtl.tjr /.  pr*fis.  infrM.de  appt£*t.  ad  co-  riruLdeiutufvee.  Scd,vc  antca diximus,  id 

gnofccdumdcvcrirace.alcera  dilaciodan-  poteftiadcxfacere  non  cogicur, nUi  quis 

da  non  fic.  Scd  refponderi  poceft,  illud  pro  dcfcnfiohe  huius  iuris  adducere  vclit 

mediocricarem  prziudicii  induccrc,  &r  \M\kctiiicz  quodfieri.infrM.de  diUt.vbiclc-  4l 

m  ul  ta  i  ncommoda  ,qux  cohcrariam  inccr-  cem dicsin hocdefinici  vi dcn t ur. Sed  cutn 

precacionem  confequerentur ,  ti  iudicii  eadcm  authent.  in  fpecialem  cafum  con- 

vigor  fub  huiufmodi  prarccxcu  eludi  pof-  ceptafit,qui  vfureccptusnon  videatur,no 

)8  fit,  §. iUo proculdubhy hae  noftru  lege.  Exifti-  aftimaducrro,quomodo  ad  noftram  cauf- 

Tnarim  f  camch,  quod  fi  contra circumdu-  fam  illa  m rcctc dcrlcctcrc poftlraus:  tamcn 

ctionem  cdicti ,  vel  cicacionis,  quts  cx  iu-  laciseft,quod  n6magnainceriusnoftrum 

ftacauiTa,  quam  inconcincnci  probarcr,  &bacordmationemfitdifrcrcncia,quod^ 

tcftiruivellec,illumaudiendumclTeex  ge-  querefticutionemininrcgrum  iupra  locu 

ncrali  claufula,  /.  ftd  ft  ptr pr*torem.  %.finol.  habere oftehdi. 

ff.exquibtts  cmuffis  meior  inintegr. refla.  lllud      Quod  fequitur  ind, ordinarione  libr.j. 

jgicur  mulco  magis  probarcm,  ii  abfolu-  tup.42.     .paulodurius etTeviderur,vc(ci- 

tioabobferuacioneiudiciifacra  ciTec.  Imo  liccc, fi  adtor  (crael  in  iudicio  fueric,  &li- 

non  dubicarem ,  atTciTercs  audicorii  Spt-  bellumexhibuerir,acque  ance  licemcon- 

renfis  cogniro  iufto  impcdimcnto  ab  hu-  tcIUtam  defiderarctur,ipfius  rei  arbitrio 

iufmodi  dccrcco  ccmperacuros,  vt  oftcn»  committi,an  ad  modum,  qui  relacus  eft, 

dicMynfingcr.<//tf.//ff/*r.*.  0hferuat.6s.nu-  vclic  peccrc  abfolutiohem  ab  obleruacio- 

meroquinto,  iactum eiTc  in  caulfacuiufdam  neiudicii,an  verolicem  fupcr  Iibello, qui 

minoris  25.  annis,  qui  curatores  non  ha-  edicus  fnic,  conceftari,  &  cauiTam  prarfti- 

beret.  tts  idoneis  caucionibus  ica  profequi ,  vc  ab 

i9     Exfiftit  dcindc  & alceca  diffcf entiafiiv  ct us  petJtione  abiolui  poffic .  f  Incellexi- 

ter  difpofitionem  noftri  iuris ,  &  dictam  mus  enim fopra , in  verb.  etfi per  tret  *uicts>  4% 

ordinationem  Spirenfem :  quod  iUa  ccr-  non  vnam  dcnun tiarioncm ,  vtquisabob- 

tos  iudicii  dies,  quibus  exfpecrandum  tit  feruaciohe fudioii  abfblui  pollct ,  hecefla- 

ance,  quamcitacio  prseonis  voce  peraga*  tiameiTe,fed  trcs  requiri  ,vt  Mpparetixboe 

tur,  requirat,  cum  ius  noftrum  tam  cie-  nofirotextu.  Ec  quamuis  quldam,  vtspecul. 

thencer  cum  attore  hoc  caiu  non  videa*  tttuUecontumacta.  %.tumnolm.numerM  quor- 

turagere.  Apparetenimexdtdal.cf^  to. item  Bartol.indtd. t.  tjrpoff. numer» ttrtio. 

feremt0rium.7iff.de /«dV^citaCioncm  par-  ff  tUindie.  Cnfirenf.tbtdcm  in  noum praltclion. 

cium  ftacim  flcri,  &  non  inuenco  actote  nnm.t.<^ingel.ibidem  numeroquarto,  fimpli- 

edictum  circumduci,  nifit  iudice  adhua  acerdeaouadenunciationc  loquutur,ta- 

pro  tribunali fcdente  fuperucniac,/.  diunt.  men  cx  quo  nituntur dcfinitione  hoftri  §. 

Quo  cafu  fiquidem  decretum  interpofi-  videntureriafecundumeundcincelligcn- 

40  cumc^rcfticuuur.  +  Sauciiiudcx  taiuutu  di,  vcnouacuacioncccliana  fic»  fed  Cnna: 

nece* 
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(  Tit.  dc  Iudiciis.  $.  fm  autem.  'jjf 

Y. t Yemcre fecu  pngnarc  videan  tur.  Qipd  'Dtjferend*  inttr  mfftMtbu ,  i/u* fiat  tx  *u8d* 
i<I -!;crum§.membrum  atrinet,illadpl$-        m*tt  ftmtntU  tUffuntx**,  &  tx  fnm  de± 

'VwConucnu  cum  definmonc  noftri  iuris,  .  J™*'.  «     .  \ 

...  i      3  -    c  r  r  •  i  Qnod  reUi  non-  P°teli  multo  mmm  *hut  ptr- 

*  rcas  onus  probandi  m  fe  fufc.pcre  ycnr,  fim  £nfax4C       ^  ^  JT, 

g»:/,.]  ,tjc>nc:ytnfr.jtt3mo.i.cr  ■>]*  tnd.  tud.  Cap.  tmu  *       ■'  '. 

^ciuJTamqutt,  dt  dol  CT cdntumac.  <f?  tbidem  ?*-  u  CWr JetroftncTa  Dti  EmtngiU*  to  iempbre  quo  i- 
K0rmit.hu.t7.  •vtojltnduntcttam  Andr  Gttilob-  rcmodictumj  venttUtur  tU  meeuo  proponi  dr- 

fcr.6<).nu.4.CM)nf.obftr.67.ctmt.4.Xhrijloph.  .  btnc. 

^amman.infuoprocrPudtagrM.7.cab.7t.  *  Sff  P^"  ? 

'**t.J'.'»**7'  ,  1+  ^fttnlh^otnumatbituvtram^ 

Quae  dcindc  eoaem  capire  ordinario-  .  u*m.u 

nis  de  officio  .udicis  poft  l.tcm  contefta-  */  jiu4difim^ioSptxuUienrk,ijuat*)nmmiidimncP- 
tam  (hfuuntnr,  vt  controQcrfiam  pcr  fen-  dtrtatdtmur. 

tent.amd.ffinitiuam.fiuainfauorcmipG-  *  Tert,*dtft,ncl,.glof*mver*mtmdm 

usrd,fiue  abfentis  aaoris  fumt.Das,ta-  ^  fiS™^ 
tv.cn  condcmnac.oni  excipientis,  tctmir  rrf/*n 
'  narcuo(Hnt:illacumiurisnoftridefiaitiO'       e^i»  *ppeB*tioipfimreff>menda/fe,  qub  ahfente  do- 
tj e,v/ ojcndimut, cuslvo.  co ncordanr.  .         wi  dtnumuttio  tftjkcta ,     tamcn^  ad  cognf- 


tenti*. 


•    £.Sin  autem* 

C  v  w  w  .  #,  ,  .  j«  Quotcondtttoneirtqutr*ntm,vtqmtvtrUtcentu- 

0YMMAR.IA.  ^maxdxtpoft. 

i    %AnrtotrigtntadtesprofmgulUdiUtUnibmd*tA  ?9  u,qmmntiorefponditfeventurumnon-,tJfe, 

fi£+  *mpum  citori  pojjir. 

a    C4ffirm*rimAftriieritUgloffa.  ^  jr&tmcemumAccm&tftMmiriiettigiqutpYocurAri 

3  Contr*rUfmtnM^*rtoh,qu*m*unor*mple-  m bmujmod*  dtnttntUttenet  euX tttunup&nen^ 

piettttur.  antj. 

4  Auth.  jnt fcmol.mfr.  qiiomod  &  quondoiudeX.U-   y2  <pr£Jkmm uorirumax  -juij  f 

cum non habett tnpttfona rer.                v  '.  ^  ^yfnaUquUfUmftcontumax. 

5  AndiudettampotiuttmcomofimmprHtdan  ^  ^Muttlpltx  dmtfio  rB*rhl,  tn  caufft  conmmd- 
4    Qwdfu  eremodictunij.                        .  (  ,  ctg_ 

7    QMneiifir,af,nt*nitaU4tmwdtx*dfa  #  Q^tmpoyefirtitdafkftnfemraai^utoritt.' 

jcrendmiprocederepojftt.                       ^  tfi  ^An  rem  aitfensdtgimttueabfoUti p»ffit. 

t    An  reo  abfentc *nte  Ittem  lonttiiatam  trcmtdtcwiu  ^  Sentattt* gloff*  txtfitnunm  fcmcnutm^  frb  *hh~ 

contrabtpotuern.                                   .  fente  *ctore,tjut  t*mcnexcent«m*ct*  ttondeJit\ 

9    Excuff*  crc*  banc  euaftioutmi.  *d  pertmtorium,  „on  Vllltrtji  Do&rtbut  reprchenja. 

cuml.fctj.jf.de tudiciv.            -  j/  4AJbfurdumefJi,ft  d,c*miu  contumkcem  effe  me- 

fo  tAbfentertoaHor  mbiiominm  idontJu prob*ttontt  Xtoru  condttioms,  quam  tttunu, ,  qkt  coritumax 

prtfiaredibet.                                     .„  ytonfit. 

•Jl  dtr(tcaJmmqmbmcontum*cUUaitr4c*uf*  *f-  ^  ^        centrM  remnLj poiljiterit  conttfhttamJ, 

fiatun  gtUmm*ffiontmmbon*tmpttr*rcpoffn. 

T2  fmbitmfintthtUm*fedtcJmmixfiquidebtrt.  ^  j  ^rtnttaordtnaitonu  Sptrenjh  cnm  praflr.u  dc- 

\$  W*tmmdtx&*rbittrpottfimemtxftqu*n&uon  finhiontceiUi*. 

babet.    .  .41  7  '■•  :4  remedtd  m  ordmatione  Sptrcnji  propopta ,  k 

l*.  QmdUdtiifkcitndMmiit,fibonm\nuU*Utr*terru  dtfpofinoneiuru  nofirtfatu munavtdtrif&r*- 

tonum,qufmc*uf*mtudtc*hconueri,que*^^  ^J^. 

inuenutritur.  ^  ,•»*'«' 

*      tAnmdtx  vbt  bon*ftt*fttn^exjgtuiUntmpctre  y  T  Adenas Impcrator  tjoid ih  pcrfona a- 

pofit,Jmt Itttru & rtqmfitionc aitcnmmdtxu\  XXaorisobtidcret, pcrfccutus  cft :  hac 

& quidfi *d,o mfaaummttneetur.   autCtnin  fct>ione,edilTcnt,quiJ  proban- 

"  ^tm^p^  dumfumpcrionare.^tuenlab.Luoco 

caTmTeZofr.  abfentc fitnilem  re^u.fitionem  inrcrponi 

17  SenitntUautloruinprattdtntiquaftiorit.  dcbcrc,  VtfciliCCtper  trcs  dcnuntut.oncs 

tt  Siordotudicuferuritut nifit Udtxtxfecuiibnup*%  & cctta.ntctuallaconucniatur. fScdcon-  i 

Utdtntgnrtpettrtt.  troUCfium  cft,  an  cum  anthcnt.  qui  fcmcl.  tn- 

$  Quartrcmpitmftumemmpoftffton^  fra.auomod.rj auandotudexjatuaturtri-tntti 

beac Uceniutm conn*duendk*mpofjtJJtt»em rx-  j^ga^m4ff-~~J-.t  Jr-..en  L..Jl-i~x 
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#8       Commentarii  Pctri  Gilkcnii  ad  Lib.  III.  Cod. 

» «a^An»jf#?tQuod(aoccx!ftimatg!o{-  Confcqucnterintelligimus,r*>ftoriine' 

fa    d.authtnt. auifemtt, in ditlion. interusUsy  cd i cto ru m , q u i bus  rcus cuocatus no pai cr, 

tjrglojfs fubfcribtns  Odojrtd.  num.j.  Cyntu  nn-  etiam  abfentefillo,  crcmodicium  contra-  € 

tner.is  Ssty <eet.num.tt.  Azoinfusfumms.  vtr-  hi.idcft^cautfzdefcrtciudicium  fufcipi,x* 

fic.juodsuttmdixi.  Goffrtd.in  §.iuditio  smtm  L ttberto.  jt.  §.titem.  f  de  ntgot.gtfi.  &  mdi- 

tonfiuuto.Albetic.nHm.i4.tircsfin.tyiio(\zb-  cem,  lccundum  quod  vctenbus  lcgibus 

fucdumGiactori  plus  temporisindulgeri,  caurumerar, t/t  1.& f ^osl.73.  ff.dtiudicw.& 
quam  rco,  Lnon  debct>&Lfsuorsbtliorts.  Dif-       prstor.  todtm.  t.  trtdttor.ff.  dtspptUst.  ex 

i  leniiuncaarcmjBarr.  tnd.suthtnt.auiftmtL  vna  parce  cum  omni  fubtiliucc  caulfam 

num.7.&ibidemBald.num.22.Fulg'f.numto.  examinaredebcre,vt fi rcus obnoxius in- 

po/J\^{lbert.&  racob.de  Butrtg.  qoorumopi-  ucotus  fuent,  ctiam  abfentcm  conde- 

«ioncmcommunttcrfcruatitrad  cAngel.  mncc.  fSciendum  autem  cft,  antequam  y 

ibidtmsnum.t.C*/ire»f.numer.4.  Echorum  iudcxadfententiam  ferendam  procedat, 

fententtam  vcrtorcm  conftituo,'fiquidc<n  tna  pociffimum  rcquirt :  Primum,vt  fllod 

probarc  vclimus  confirmatam  xtiam  ab  taaat  ad  inftanciam  ipfius  acroris,  fccnn- 

codcm  Accut Go tbidcmjnvtrb  tocumhabet.  dum  ca,  qu2  differuimus fuprstin  %.&fi 

rradittoncm;  cui  accedunt  Odofrcd.  nu.j.  auidem,numtro  ttrtio.  -j*Sccundo,necclfa- 1 

Cjn.num.S.^tiberic.nu.S.Sa'jcct.num  13. ir\-  rium  cft,  vtid  fiat  poft  litis  contettatio- 

tcrprctationcm ,  quam  ctiam  ampleciun-  ncm^vttrsdunthocisco  BortoLin prindp.C*~ 

tur eodcm  loci  Angd.nu.t  Bart.nu.S.  Aodr.  firenfi  numeroprimo.  Fulgof  tn  [uo  fummsrto. 

G*iLtibr.t.  obferu.6p.  num  s  sr^. c»p.  quonism  Ssijcet.nnm.»i.K^flexsnd.numer.2.  Zftut  nu- 

contrs  f.  tatttsvtltttnon  ufitUs,&  cap.prouu  mtr.3.1sfiuuum.t.Sich*rd.num.s.\l> urmfir. 

dedol.&iontumsc.  S/>  cul  ntu  .dt.outumac.  §.  ubr.i.tituI.7.t*p.3.nvmcroprmot  &  otnoesil- 

ffquitur.numtr.2.  rjlfyfinv  cfnt  4.0rfru.66.  \\  auctorcs ,  quos  fupra  conuttdcrc  com- 

Emcric.  *  Bosbaclt  m  fno  procejf.tudicisr.  titul.  memoraui, quod  authcnt.y*/  femel,  dun- 

3o.num.24.-^Urint.i/if,ic{j>tcul.p*rt.6.tttut.  taxat  locum  habcatinaCtote,  nonautem 

4  dt  coms.^tc.  nunttro  decimo.  f  Qupd  fcihcct  reo>  Quxfentcnciaconfirman  potcft:Pri- 
authcntic.^/yfMf/jlccum  non  habcatin  moauctoritate  noftra?  legis,dum  in  pnn- 
pcifnnarei,ciira  conrra  cundcm  aliis  rc-  cip.  &  §•  »•  oftcndic,  infiantiaro  incipcrc 
mcditsfubueniri  pudir^fcilicctpcrmiffio-  a  licts  conceftatione,  5c  hic  in  dtctioncjf- 
ncm  in  potTcffioncm  bonorum  ipfius,  mtlhrtqmfitto,  candemcondttioncm  rcpc- 
quod  in  actorc  locum  nonhabct:  Vndc  liifrcccnfcatur.Sccundo.quodilludcoar- 
abfurdum  tudtcari  deber,  fi  candcm  au-  guattotus  i\l\i\.ff.quibus  excsujjistn  poffff. 
thcnr.  dc  actore  d  intaxat  loqucntcm ,  in  mttt.  Vndc  intcfltgtmus  contra  latttan- 
vno  cafu  accommodent  reo.tn  aliis  vero  tera&iudiciadetrcctantem  fubucniripcr 
refpuant,  maxime  adhibita  conlidcratio-  tcmedium  miffionis inbonaipfius.  Quo 
ne, quod  actor  tn  grauiori  pcriculo vcrlc-  pectinctctiam  i.cnm proponss.&totm  titut. 
tur,  cum agatur  dc  lactura  totius  actionis.  mfis.de bon.suc7or.tudu.popd.  Tcrtio com- 
Non idem  autera  cucniat  in  reo  anre  litis  mendat  hanc  intcrpretationem  l.fintd.  §. 
conrcftationcm,t//  dtilum  eff.  Poflet  ita-  tliud.tnfrs.de ttmp0rtna  &  rtptratori*  appel- 

5  que  f  Odofrcdt  &  Albcnci  fcntentia  eo  tstiont,  quo  cauetur,  in  cauffa  appellatio- 
cafuadmitti,quo  iudiciumacceptum  cft,  nis  iure  fpeciali  rcceptum  efTe,  vt  cx  vna 
quod  tunc  id  vtdeatur  luadere  ratio  f upra  -parte  finelitis  COntCftatione  exerccri  pof- 
propofita,  &r  dcindc  natura  relatorura  /.  fit.-fScdncgotiura  tzQt&xntl.sdptremto  9 
finsl.infrs.dtindtcl.viduit.tolt.  Dcindc  infiw  riamJixsgtftmso8*u*, &l.ftq»tnt.  fcx  qui- 
nuatamuliisinlocisioris  noftri  dcfinitio,  bus  intclligimus,  abfente  reo  tna  edicH 
quodvbi  cadcmratiofit.ibi  idem  ius  am-  impetrari,  &quarto  peremtorium:  roox 
pledti dcbczmusJ.sTttio.ff.de verbor.ob/igs-  decaulfacognofci ,  vt  t.  &poHedt8um.7h 
ttontb.  I.  iUud.ff.  sd  leg.Aqutl.  adeo,  vt  huiuf-  nec  non  cttam  fcntcntiam  proferri ,  cu«a 
raodi  pronuntiatum  etiara  in legibus,qux  taracn  nufquara  raentio  fiatlitiscontcfta* 
antiquationem  vetcris  iuris continent,  no  tionis; tdcmquc  ctiam  innucre  vidctur  /• 
rcfpuamus ,  /.  hii  filit.  infra.  dt  rtuocsnd.  do-  fiprntor,feptnsgtfint*  auints,eodem titulo,  vbi 
nst.  dcquarccoptofcdilferimus insuthtnt.  prxtor  luflit  com,aquo  dcbttum  pctcba* 
^uas  siltonts.  csptt.  S.fuprs.  dt fscrofsndit  Ec  tur ,  adcffc  fic  osdinc  cdictorum  pcrafto 
tkfiit.  pronunciauit.abfcntcm  dcborc.  Huno 

icm- 
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tbrtSfp iVl tfrt» , v t meaferr op:nio,facileexi-  undus fcXcKmtnhi.ft.4leYeceft.grbltr.V0x- 
memus,  fi  cx  traclitionc  /.  mn  elir.ouum.ff.  ro  &  ordrnatius  iudex  farpcfhacfaculta- 14 
de fcgiii»,  ftatuanms.has  legcs  intcrpreta-  rc dcficitur, quod  fortaffe  bona  nulla  fint 
tionem  rccipere  a  lcgibus  (u^ra  a  nobis  intra  tcrntorium  ipfius,  qnar  in  caulfam 
commemoTatis ,  dcinde  i.  & poH  editlumy  iudicati  conuerti  queant.  Tunc  enim  iu- 
facileoftcmiere,quodibidcni  ncdum  iu-  dcx,  qui  fcnientiam  tulit,  litCrasad  eum 
dichim  acccptuni  fuerit»  fcd  hattenus  in  dcftinarefolcr,m  cuius  iurildictione  rcus 
cautTa  proceflum  ,  vr  etiam  dc  lure  acto-  iuas  fortunas  habeat,argumcnt./.4rg««*i 
ris  conftare  potuerit,  dum  ait  \  Sed inter-  rium  4s-  ff-  de  iudiciit.  item  i cum  vnut.  12.  §. 
dum,  vel abfimfi  bonzm  caufficm  kihuit  >  vim ■  frtmoff.  de  rdut  auitir.  iudte.pdjjii.  7. 4  diuo 
cit.  Pto.  %.primo.jfdereiudtc.  Sc  huius  noftrt  ce- 

*0  Tcrtium  rcquifirumeft,f  quod  ira  de-  xtus,  qucm  ira  ctiam  exaudiri  potfe  plu- 
mumactorhanccondcmnacioncmimpe-  resteftantur.fHinc  Angelus numtr.t. au-'j 
trarepoflir,fiidoncamintctionis  fua?  pro-  ctoreft,non  polTc  iudiccm,  vbi  bona  fita 
batronem  prafftirerit ,  tfi  oftendunt  hoc  toci  funt,exfecutionem  faCcre,  nifi  ad  Ittcras 
Cyn.  Birtoihtcinprmcip.Bald.  in  f.ofumnur.  & requifitiortcm  eius  iudicis,  qui  fcnten- 
item  K^f  igetut  tnjkofummirit-.exprtjfiut  Ct-  tiam pronuntiaUir,'<//<:7 %.primb  iidtuoPio. 
firenf.num.*.  Aluetie.num.iS.  laJoanum.t.Si-  Angclo  adftipulantur  Caftrehf  hunum.4. 
chard.nu.f.  Odofred  nu.f.St/ycet  num.22.Ful-  lafon  numen.  Sichtrdnumtr.j.  Ztf.numer.S. 
gofnumtr. t.  ^Uxtnd.in fuo fummarto.Ztfiut  Spituiin tilul. dt exficut.fent.%.nunt  dumdum. 
num.  e.Specul.intit\dctontum*cia. %feauuur.  verfic.fdponoittdexPtrufinut^fjnfinger.ob- 
num. 2.rjr  +■  Andr.  Gail nbfiruit.  -60. ibr.  1. nu~  firuit.  63.  teut.i. ^ndr.XSttl.  Uhr.  2.  obfirutt. 
mer.S.  Giojjt  tn  1. 1.§  final.invttb.hoc iudtci-  ijo.numerodetimoatttrtoyhQC\itrtcnlociim 
um.Jffi quit  iutdicent. non  obtemp.  CMenoeh  non  habet ,  nifi  quis  officium  iU dicis  int- 
dtitbttr.tud.cpufiMbr.M.ttntnr.s.eafxSo.nu'  piorcr.  Nam  ti  actiortcm  ih  fattum  cxcr- 
rntroautnto.Criuett.tonfi/toj.num.S.Zsftni.  ccreveht,id  fine  Ifteris  ficcre  non  prohi- 
contumacit.  mtm  30.  cum feauent.Jf.de rtiudit\  bcbitur.ar^.  d.t.argtntsrium.%.prtmo, &tfi- 
quar  confideiatio  conhrmat  illa,  quat  irt-  ntiinfra.de prtfirtpt.jo  annor.  tifin  htcnu- 
fra  refpondem us  ad  lcg.  contumttit.ff.dert  mer.j.  Cafiretif  nvmer.auirto.Za/.  nameYo  no- 

II  iudtc.  \  Sciendum  tamcn  cft ,  nonnullos  no.  Deindc  ctiam  n6  proccdit.fi  is.qui  api 
cafus  exfiftere,  in  quibus  contumacia  cc-  paritoribus  vcl  viatonbus  ih Itructus  nort 
iamgrauioripcenapcreeJlatur.  Etcnim,  fi  fit,  veluti  rcctor  Vrtiuertitatis  fcnteatiam 
reculet  iuramentum  calumuiar,  vtix.%.  cufcrit:  tunc  cnim  locbm  ctie  exfecutio- 
hoc  tttsm.  fupr.  deiurtiur.propt.  cti  dattd.  u-  ni,quamuis  huiulrrtodi  Iitcr.t  no  intcrccf- 
itaracauflxcfficitur.  Prarcerca  fi  q-uspoft  fennr,arg*iw/  Kptfioptfe.fupr.tleEpifiojp.iud. 
praeftitum  iuiamentum  calumnix  incer-  tridtderuntlafenkummmt.}.ttfnutnef.S.Si- 
rogatusaiudicejrefpondcrcadpofitioncs  third.nu.^.&S.  Franctfi.  Aritinui nllm.it. & 
noltt,  in  contumaciam  pro  confcfio  ha-  fiq  CtfireT.fnum.i.Bildmindicl.iBpifiopiU. 
bct\fo\ci>c*p.2uUconfiJf.infixto.\&cm<\\xo-  t&tarfil  ftngultr  tjS.^Sedin  difceptationc 
que  probandum  eft,'ti  legc  vel  confuctu-  vcnit,quid iurisfit,fi  iudcx  alicni  tcrrito- 
dme  introductum  efTet»  vc  non  rcfpon*  riirequifitusconuenientes  parres  accom- 
dens  pro  conreuo  aut  conuifto  habeacur^  modare  nohc ,  an  compelli  pofiit  i  Ex  vi- 
quamuis  nulium  iuramentum  calumnw  detur,  quod  ncqueac ,  cum  par  in  parern 
prftftmfTcc.  Qup  percinecordinacioaudi-  imperium non habeac,/./^ a  quo.  %.tempe- 
toriiSpirenfis/5r^r./.r.r/.§.tf'.  fiinum.fifidStnatufionfultnmTrebeS.QomxTi- 

1*  Prarccrca  colIigimus,t  ex  noftro  textu  riumtamen pronunriant C  ynus  htcnum  S. 
judiccmfcntcntiam  a fc  didtamciiamcx-  {jAlheric.numer.t6~.S*tyeet.numer.if.rjfZ4fui 
(equt  debcrc,  fi  hanc  iarifdictionem  ha-  numero  quarto.  Ctfhrmfnum  s.  lafonnnmera 
bcat, vtfuntiudices  ordinarii,/.  ordo  turtt.  ^««r/0,quod  iudex  lcuccntiaeX  defiaiciO- 

H  tnfn.dttxftcut.ro  tudw.  \  Djtuscnim  111-  nciurisfupcriorvidearur,«r^«wM/.§./7^«Ar 
dcx  hanc  potcftaccm  non  habec ,  icd  ad  comprthenfornm.  T(iueff.  vt  nuUt  iudicum,  cx 
mandantemconfugerc  dcbctyid dinoPio,  quocolligicur,iudici  incumbcrc.vc  cum, 
K.ffderetudit.  In  cradcm  caulfa  ctiam  ar-  qui  rcus  clt,  ad  locum  dcl  ct  i  cmittat  :ad- 
bitcreft,vc  quod  pronuntianic,  rcconfir-  mi(fa&illaconfideratione,quod  alter  al- 
inarc  qc^ucat,  fcd  mdcx  ordinanus  adc-  tcri  mucuum  auxilium  impartiri  cenca^ 
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tur,/.      pofiqu*m.fupr. detffic.pr*fi£i\pr*-  tetnroriiqui U ipfeimptriuma^uc  iutifc 

tor.  Afrtc.  i.  Jtttam.  §. luteres.ff.  de  tdminifi.  d  i (X  i  o  n  e m  habti,  ?fc  non  temerc  i  n  n occ n- 

tutor.  crcurat.  & quod  iurifdiCcro  fine  roo-  tcrn diftrihgert  dcbcitLj^ntldnfr.dtfeq 

dtca&  coer&rone  nullius  momentt  fir ,/.  m>. 

fn.ff.de  eo.xui  mtnd.eti  iurtfdtcl.  frc*p.  J.  de      Edocttourpr^tereac^  nochoftrojJ.rCi 

V  offc.dei>gtt.  Cetcrum  cgofhanc  traditio-  rumabfcntcmadhuncmodu^ondeinna. 

ncfatispericuiofametrcconftitUo.Quamk  curh>velariutn,qui  folam  fpfiusperfohath 

hisenimexiftimem^iudicemad  Jitctasal-  prxtcndattnohhabcre  liccntiam  Contra- 

icnusiudicsconucnicnres  partes  accocn-  dicehdi.nec  polTcffionem>Ii  reuerfus  po- 

modare  dcbere,  per  legcs  lupra  allegatas,  fteafldciuiTorcs  de  iudicio  Gfti ,  &  iudica- 

dcindc Lt.ffJt  fequtr.  reu.L/fn*Linfio.rod.tit.  tum  folui  dart  Volutrit>teuocandt.t  Con-  i> 

x*p.fri*ctpet.  frt*p.lmpcr*toret.i}.q.s. idquc  trarium  Vidcbatur, quod  h*c  racuhas  cui- 

dubium  non  (it,  fi  tudices  vtrobique  vni  hbetfalua  fit,cum  a'iquisin  pbflcllioncm 

Pnncipi  pareant ,  tamen  noputotundcm  bonotum  ipfius  cft  miiTus^rni» proponnt. 

rnulctaio  ,  Vcl  aha  ratiorie  parcm  vel  f upc-  tnfr.de hon.  *ucl,  tud.pofutthtnt. frqni  iurut. 

tiorcm  ad  oblequium  a  fe  lat*  fentcntix  eod.tn.  t.h*t*ktem.s-§fin*t.fqkib.fxtouftn 

compcWtTC  pofe,per  d.l.iile.§  tcmptfliunm.  poff.t*tur.c*p.quom*m.§.tn*bk.ixir*.vt  itt. 

ff.  *d  SC.Trebett.fr  LLtbto.infin.tumteg.fcqff.  nmtwnfl.  Qua  dc+cauiTafciendum  cft>  io 
denctpt.  *rb.  cum  cxtra  terntorium  iiisdi* .  mulroin  inreiclTe>  ftrum  quisroictacurih 

ccnn  impunenon  pzxcntutj.finoldtturifd.  poiTcflionem  rci  pctlticeX  auctoritatclcni 

omn.iudic,  ncqucipfe  vllam  iunfdichontm  tcmix  diftlniciuz>  an  vcro  dccrtti,  <Juod 

in  bonaalibiiitahabeat,</./.fiiwa'*«.§./^:  aducrfano  latirantt  folct  inttrponi.  Hic 

debon.tucl.iud  poff  ncqucctiim  inperfona  cmm  locum  habcbit  tecupttatio  polTci- 

alteriusiudicisparisautmaioris,  vtdtclum  fionisfecundumtiiftinctionem  d.  onthenr. 

til, quodccrta uciurisdefinicio, quod  qua-  fr tfuitnrtt.fr Lfiquu emtionit.  §  jin.ff.de  pt*- 

uis  ei,cui  iurifdicVo  dacafic,ommaectam  /(t//.i#.w/</0.dM«<;r.cumhuiuhnodldccre- 

concciTa  videantur.fine  quibus  illa  cxpli-  cumco  cohhiioptoroutgari  foJear,vt  quis 

cari  ncqueat,  Ltff.deiurifidtftion. omn.iudtc.  ad  defcnfiohem  fui  ipfius excitetur»^././//* 

quod  tamen  id  locum  non  habeat  ih  his,  *utcm.§  fin.jf.de rtbutMclor.ikd.folf.  ttem  L 

quarmaiorisimperit  aut  prariudicii fiint,/.  confintonenm.infn.  quomod.fr  quond.ikdtx. 

tnmquidom  ^deitio.infr.deneeeffrfer.bered.  Etchiht  aiuiqui tus  hOC  cafu ,  iiquidcm  a- 

injtit.  vt  non  immcrito ipfcZafius nu.j  dc-  dtio  erat  tcalis  roitti  folcbat  ih  polTcfliong 

indc Fulgof.  hicnu. 4.  puccnt,  eo cafu Pnh-  rei  ^txxiitdMcimus^.Cetfm.f.ex quik.t*uf. 

Cipemadcundum  cffe,  qui  iudicem  tergi-  tnpofc*tur.  m  actionc  vero  tn  pei  lonam  m 

uerfantemcompcItatadofHcium.^././i'-  omniaipfiusbohamittcbatur,/./^ nd.nt. 

HiL^.tltud tnfr.de tempof.fr reptr.  *pptU.  non  Lcumprop0nmJnfr.debon.*uc7dud.p»fnodie 

dubitocamenhuciudiccmfinecauilaicr-  autcmharcmiiilolocum  habetpto  modo 

g'  ucrl jntcm  1 1  rcm  '.uam faccrc, deob-  mcnluii dcclarati  dcbici id.*Ulhekt.fr qui 

lig.quuex qu*f.dcUajt*fc.inprt»c.  vt  olrcndit  iur*t.eod ttt.  ita  irt tclligenda  eft glofla  hic  i* 

18  cttam hic Fulgofius» f  Dtxijine  iujlttsufl*^  •Vfrb.tud4otur,q\i»m honnulli perperam tt- 

cumnuiJitasproccifusiudicii  pra?cedentis  prchcndunt^durh  cam idtclligunc  demif- 

impecrare  ab  hocvltimo  iiidice  po/fit ,  vc  lionc,  qu*  facta  cft  ex  audoritatc  fenten- 

mcritoexfecutioncm iccaCc1J.fpnter.74,  nar  dirhm ti u*.  lca  etiam  hanc  dirficuha- 

$.  /.  fde  iudic*  fr*rg. IJtumf.de cuflod. Hor*  ^cm cXpcaiiintOdofred. kitkm.S. Cyn.uk /. 

tMj*(i*g.ccnt.s.tip.fp.fr coptoje Andr.Gtil ii-  Alheric.kn.jt. 6*rt.*u.J. Bdd.n»  i.Cafir.nu.2. 

hro  i.c*p.its.n*.  4.  (JH*r*nt.  difut.t. num.26.  Fuigof  *u  4. Sofyt.*u.tJ.  fri*.  Attxukotnu./. 

Jttttnd.o  Vtlltconfii?.  *k.j.  *uoLt.  Pondrm.  t*p,  Fr*mt.Areti*J**m.t*.  Corntm  verfiingtoff*.  i» 

t.dt*fic.hd.ord.  nu.  10.  idtm  Gtil  obfemut.  Hj.  <vtrb.*kdt*tur.  Ztftm  uu.tS.  l*ft*.**.7.  frfif. 

kum.S.quimuiiCy^uskcMup.  tcmcrcdil-  S*eh*rd.uu.o~.SptcuiJtbr.i.p*rJ.i.tit.dt  c9n- 

fentiat«  <$c  illum  merum  eu*c  cxfecUrorem  tum*ci*,§fia*itkr.*k.s.  UA*f**t.infuo  fpctu- 

exi lci mcr,  *rg.L fi vtproponk. infit  dttxfitut.  i* p*rt.ft tttMft*tUm*ci*.*um  i4.  A*dr.  G*il 

tet  tudtc.  Nam  cum  huiufmhdi  cau il *  poft  M.t.*bfirJ6Jtml.  ^ffurmfer.  iih.t.tit.  7. ubfir. 

(enccnuam  cciam  apud  priorcm  iudiccm  tS.*um.i.frfeq.Emerit.*R*tbuhmfu*pr*te(f. 

cradan  poifinc, / 4.  $  tudittium  ff.  dtreiud.  tudtctr.  tu.30.nu> 25.  Chnjloph. Schw*mm*n. 

cunlJud  nonliccbuapudiudiccmalteriuj  tnfn*prmjf.Cmtf*Utb.uof.7»jtn.t.  VMynfi 
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tmt.+.dferuail.esXhtifi^  xo  muhirae.  Qua  dttauuYdksttiamtcfcr- 

fr6ttf.1udtiJit.14.ttM j ^cum feq.Ttrmiudufm)  tc  fapcrfcdcbo. 

procetftnrufirtpt.tiM7.inprtne.  DcindetlchbcboftroS.cdoctroar.^ 
Haxobtincnt.tiqaisex  primbtfeereto  boflcabfehrom.prb^uotenfcenbaprolata 
in pofic  ffio  ncm  mirtatur.  Porto  GaUdtori-  cft,  cauffam  hoc  modo dirchi tam  vllo co- 
ia:cfcntcntix  diffinitiux  illud  hat,  Vcluti,    lorc  rcluicnarc j  quamuis  eXiftimcr.fente- 
quod  res alicui  a diudicata  fi ij.quirejlttutre.    tiam  tblhus  fufficienrcm  cfle  >  cum  ctiam 
tstf.dtreivehdk. rcus  poftea  fupcraehicns  bcc  appcllationchoc  confequi  poffi t,  vt §. 
hanc  pofleflionc  aaocare  non  poceric.cVim  fmdnttm.  verfcnm kntem  eremoduium,  item 
icsiudicaca  rclcindi  neqaeac  Ltjutfrn.dert  ^ftfipirtmmimtt^J/im.  fdc*}pe/Ut.  q u  * 
//*  auliores  omnesfupratnprtma^utj/io.    dcclaran  r,con  ttf  maccm  hoh  audiri  appel- 
htUndnti. In  acrionc vtro perfonali pigno-  lan rcm :\  Qua  in retatbeh  adhibchda no- * 4 
.  racapi  folent&r  vendtiaxradiftwccioncm  huUadiftincaioeftsduplexehimtbhtama- 
*iUdtn4tti.$.invem<bti*mt.]I.^  mckvctitoptklumU.Sptm^.funrj.pMrt.  *\ 

igitur ipfe rcus noh potelt, mulco roihus  a-  iit.de  comum. §  veram &fielam v*c*t, vtfiuu 
tjus poteri  t>  qu  i  folam  ipfius  perfona fufti-   RtUrt.Mtrunt.  tnfuofpecu/  tit.de  contumac.n. 
ner,vtprocuiator&fimiIcspcrfonx.Nam  S '.Cynksnu.it Odofred.n.p .Ba/d.hu.c \  AUx.nu\ 
G  crcditor  fit, qui pcculiarc  pignoris  iusin  ii.Fuigofnu.6.l*fon?tu.6Sttyc.tn%.prMcedenti. 
hifcebonis  vindicet.aliudputarouscflejE)-  un.2t.Alkertc.Un.21.  Frsnc  Aret.*n,t3.Z*ftn* 
h*nd*milftfn]perMtm.tf.eUpign*r>  idem  dici  nn.30.  vlotfuiu  kexetmfnfn.% Jin.f.dt MpptUM 
potcft  fi is,qui  poftca lupcrucn  1  r,i u s  d o mi -  1t*rb.ntm  recJepronHMfie. Barto/. m.r. f  ht qua- 
nii,  vcl  qu id fimilc  ii bi  adfcribar,  &  negct,    uis glofla  tn  cl.fi ante,de dolo Crcontumacia.Bar- 
rcs  intcralios  actas  ipfipraciudicare.  l.t.ejr  \tttini\dmustf,deiutn'tegr.refi.  tnplicem  co- 
utatit.mJra.rtsmteratusaclM.  tjr /.f nal.ff.de   tumaciam  co nfti tua n t ,  vcram,  euidcn lerh  ifc 
nittdU.  &pr*famtam,itemMafucr./»/i^r4^.yi. 
»t     Conftatdcindecxnoftro  |rcxtu,  quod  renf. itt.dt •ctninmic.nUm.t.  ircm  Ciuiftoph. 
eo  te m porc, q u 0  c r e m o d ici um  vc n ti la t u r,   ty\rii\cimfunprMxiftrtnf.tit. hnm.ji. SC 
tern  biles  fcriptutas, id  e  ftjacro  f  a  n&a  D  ci   Da  m  h o ud .  tufua  praxi  ctnil cap.  ft.  num.2$. 
Euzngc\u/.remw»»ou*m.§.eJrt>4t ptrmaut-   aham  parhtioncm  lcquatUr,quod  afiaco- 
nmtMtttdmtitJz.fmpr.dtinrdnr.prtpl.e4l.  tumacia  fit  fi&a,alia  pralumia,  tamch  hx 
dtud.  in  medio  proponi,  vt  ihiuua  dmini  diftin&iones  facilcad  prius  membrum  re- 
Verbircligione  iudices  no  alitcr Te  gerant,   hocari  poflunt,cum Doccore)» vtViderelu 
quam  fi  pracfcntediuino  numine,qui  prz-   cct,  apud  Sa!yc.  &:  Zii.  voccm  ficti,  Sc  con- 
uancationis  vindiclam  expofccrcruotcm-   tumatis,  &  praelumti  in  cadem  fignifici- 
porc foleat, d.l.  2  %.fin*l fupra.de tureturtnd.    tiohc  accipian t :  quam  bene,  p6ftca  co n- 
propt.  ul  eUnd.  iudicaturi  efleAc,  hoc  cft ,  ftabiti  nos  tnim  m  prrfcntia  non  taro de 
quod  Iuftinianus  siU^JeutUm  iuigitnrit  vcrbisiqnamrcipfaUboraihus.  Verasau- 
frtftntin Dtifepleri.  Vnde  vidcm us ,  quod   tcm  coh t u max ad  appcllatio nem  ad fpira - 
quibufdamin  tnbunalibus noudfimu Dci   rcnohpotcft.-fScicndumautemcft.quod  1 
iudicium  dcpingi  confucuerit  >  vt  iudiccs   Verus  cotumaX duplicitcr  a  quibufda coh- 
cius  mcmona cerriti  ea mifccrc,  &  ptbnu-  fiderc t ur ,  vi  Icilicct  eaidenter  &r  hbtoHe 
tiare  dcfinant ,  qu<e  atieaa  ab  atquitatc  &  tontumax fit,  Vcluti  qui  corarh  iudice  de- 
23  iuftitia fint. f  Doiforcs hoftri,vi ^ng.nu-   clarat,fc venturum non cife, lctjjante .infrk: 
mer.2.  Lfonnu.uZaJ 'num.u.  cX  prarccdcnti   nnom»d.& (juand.tud.cap.venerabtlibw,  %  por. 
Xatione  co I i ig u t,  qu od  quo  pado  t e ft c s au -   ro. %.feetm.  de fcntent.cxctmtnun.Sptcu/.m  ioco 
diri  hon folenc, hifi alcera  partc  vbcaca,  IJi  fupr*  a//<gaio,num.}um  fi  etiam Coram  h uh - 
quando.tnfr.detejiib.ctidzm  modo  hCC in^   tio profiteatur, fc Vcntu rum  nbh  ettc,ir^- 
ftrumctis fides imponi  poflit, nifi  patti ad-  teUul.  trttdthnhiiMitintt.  nn.2.  Utd. teidhn, 
ucriafdenuntiacjo  fitracbljVtiUadroanifc-  tm.}XMfi*tr.mlkfnprMMlUg  quahiuisidem 
Icecolligiturwe  Uud ',ies.  tnfra.de Jide  inftru-  hin.Urestin/r.antmMd.e^tfntmd.tn^xJemi. 
ment. item L  fnai  ctdtm.  deinde  capttul.  cmtim.  pttfer. deb. nn.2.  Ba/dus  ibtdtm.nu.j.  Ulyc. h  z. 
j.  quMftiou.p.  Circahanc  definitionero  ^a-  pn*gtfuh.i.AUxJhd.%.finMmm.nh.t3.(^ZMf 
Jiuiduas,  lafon  vcro  trts  dcdarationes  ttuji. FrMnc.Arttin.nmb.hutiCvetumdute 
perfc  ju.tur,  quz  mihi  faris  pcricUlalz  Vi-   taXat  contumaccm  appellar ,  finc  attnbu- 
dentuf.ncque  tilo  iub  fitmo  fuhdamch-  tictteeius quahut^  dc  rhcrioncrofc- 
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cimus.  Eft  dcmdc&vctac6tumacia,cum  laraexcufationJs,f//.i.§  fiqui<ycum§;fet[' 

ali cui  denunttatura  cft,  vt  certo  tcraporc  ff.fi quittattt. iudic.ftfl.cuujf f&tl . nohdbtemp. 

vcn  ircr,Uqae  re(pondcrit,fc vcntnrum.vcl  tu  B*rtjndtcl.$.fin*t. nttmj.  *^dnget. ritm.  x. 

p  iiidixcm.&pofteaiudicndiemnc*or>  Cjntuhicnu.it.Albtyic.riu.ii.  Xpecul.iuutuL 

it;vji*nc<\iJ.cxconfcnfu.§.fin.dcappi1t*t.ti\m  dccontumati*.^.i.nu.j.5afycet.nu.joX^prc~ 

i aincn  potwflet vcnirc.  67^  i»  Lefcconjht-  {cvr\fottftdicl.t.exconjenfu.§.  eurit  efttt.  cap. 

fijf.dt *ppetl.inverb.nonrecJeprouoc*JJe.&ibi-  cum Berthotdm : de  fe iudic.  imo, quoa  rhagis 

dcm-B*r4,nu.i.  Albtn.tbidtm tn  addtt.  AngMt.  cft  gfo  ua  in dicl. %.fin*l. l.ex corifcnfufjf.  de *p~ 

c.  lo*n.*bim»l.n.jo.  felUt  m  vcrb\  non  rettc  prouoisjjc,  exi  iti mar> 

*S     Scdqu*ftioniscft>^»n^^/»w«,/<fi>  ctiam  allegationcm  oWiuioms,itcm  inco- 

abfentedomi  denunttattofacJa,  &res  adnotma  gitanriz ,  quod  putaret ,  iudiccm  non  iti 

tpfiissdcUu pervxorem  vetfamuUs  fit ,  iu  vt  reftmaturum,  tontfenientem  cauflam  cf- 

tppetUndtbencfictum  etdem  dcnegeturiEtCy-  feindulgefrdi:  Sed  vtrumquc  meqiudicid 

nus quidem  htcnu.tt.h*cUg. Alcx.».//.Batd.  tbidcm  non  intorificleratfc  rcfc^lic  18arto- 

tnl.eaqus.injr*.  auomodoef  quandotud.  nu*.  lusjcraod^obliuio  non  facile  prfcfuroarur-, 

conftttuunt,iHum  nihilominus  audicndu"  /.  m*gn*m.infri.  it  contr. &  commit^fiiput. 

e&c,*rgum.Lfutcmetu.if.infr*.*dttg.1uli*m  niG  longum  rcmpofls  interuallum  intcn. 

<6*/*for.quodmultum  interfkintereum,  ceJferrc,//? idquod.in priucip. &quodibieUm 

qui  vclareculpam  fuacu  8c  contumaciam  riotetnr.ffJeadquircnd.Ve.Umitt.fojf&e quod 

poflic,&  qui  illud  nequeat.  Ccrerum  Bart.  non  dcbcarnusinfpicere,  ouid  cied>dcrit> 

snd.t.excon/enfu.§fin*t.nu.rdeappett.Angcl  Ccdq\i\dtTtdctcdtb\icmJ.quoifttf.derci 

0bidem)nu.2.lozn.ib Imolnu.jo.  Alber*  2r.  bus  cred.fi  cert.ptt.  tfi Titius.jf.de  fidi iuffon 

vbiaitjCommunitcr  itaobfcruanfc  vidif  A  ngthis  t,imcn/W;w)?;i.      purat,  c  'i.nn 

(e.Francifc.Arccin.A/V  »•«*.//. concrarium  illud  iniultam  Cautfam  iiYipetrare'poflc, 

dcfcndunr.  Quzfententiaconfirmaripo-  modo  coloratau'r,/./g//«r.§  primo.Jf de  ti- 

teft,  pri mo  auctorirate  ditl.  I.  ex  confenfu.  $.  ier*t.  cauf  ejr  L  t.  %.fi/i*t.jjf.  de  abifris,  ftatu- 

fintl.jj.de apptlUt.  SccundoJ.abcodnjra, quo-  «ns  exemplum  in  co ,  qui  procuratorcrt 

moio  cr  quando  tud.proferr.jent.  deb.  Tertio,  confu! u rflet ,  a  qud  deinde  intcllcxiflcc, 

i.  item  vtniunt.  §.  petitam.jf.  de  petit.  hered.  non  eflc hfccefle,  Vt  co  dic  comparerct,4f- 

vbi  non  diftinguitur,  quo  pacto  aliquid  ad  gnment.  Lquodvulgo  ff.prvcmtore.Quod  egd 

notitiam alicuius  pctmanarir.  Et hanc  6-  admittercm ,  fi  procuratot  aliquam  cori- 

pmioncmquoquevcriorein  cflc  coftituo,  cludcntcm  cauframallcgafTet.vtJuti.quod 

vtisveruscontumaxintelligatur/adquem  dkCsiMcndiddnmcftcttargumtnt.cap.curit 

citationis  natitia  perucnerit ,  fiue  ipfi  in  Btrthotdtss  de  retud.ttem  1. 1.  §. dolum.jf.de  t» 

perfonadcnunciactoficfacta,fiuc  per  me-  perquem JacJum  t'd ,  aut  (i  famulofuo  Vcl  il- 

diam  pctlbnam  rcs  ad  cogmcioncm  cius  iis, qut  hoc  ad  eum  detu!erarit,non  credi- 

pcrucneric.                    ■  diffctiquodcxfecucorexemplum  citatio- 

19     Rcquinr  ramcn  c.i  resfnonnullascon-  nis  non  reltquiflec,  '&  illc  circumftantias 

ditiono;  Pnmo,vtiic  citatiopcrcmrorta,  rn  n  n  rcctcporuiiTetadicqui. 

d  l.  tx conjlnfu. %  faal.ff.  de  apftti.it.  ejrtbtdem  •    Quarto>quod  flc vocatus ad totam  cau f- 

}>*riol.num.i.t\vi\  idciuctum probatin  ciui  fam.  Nam  li  denunciatio  duntaxat  aJ  v- 

perfona,  qui  extra  mdicmm  apertc  pro-  numafctum  etfet  hdtz^GUfi* incap.i.dcdo- 

fclY.s  iit,  quod  vcnire  nolit.  Hanc  euim  U&contum4c.loann.*blmoLimd.Lcxconfen- 

contumaciam  ip(i  non prarrudicarc,  fi  po-  /*.  §.fin*t.nsm.zS.R*ph*ctCum*n.ibidemycirU 

namuscitationem  firapJicem  cfTc.  Idcm-  fn.Alber.hUnum.t$.$fecuUt.%.vifo.num.$.ft- 

que  dcfcndnnt criam  Ioan.ab \ttio\.Aiiem  tut.decitat.Bartaf.ini.  conjcntaneum.  infr.qu** 

um.30. Ang.nu.j.AlcxJnS./inautem.n.tt.Sz-  modo & quandoiud.num.i6.arg.c*p.cumottiri. 

\yc.m.)).^\xvmicx\xihh.i.tit.ac*p.^.nn.t^  ditefi. 

GioSttincapvvtnerabtitbtu.  ^ftcm.dejenum,  Qumto,  quod  hanc  contumaciam  fa- 

excomm.tn 6.  ttoconfirmec.nohobcundo  lcihcet  iudi- 

Secundoexigitur,vcdchaceius  contu-  cii  diem ,  vt  confticuunt  Doctorc^rioftri, 

macia conftet  alitcr, quam  pcr  fimpJicem  vtB*rtoLinditl.l.exconfenfu.  %.fin*L nnmer.  1. 

.  rclationemipuuvnuntii,vcluprahanorcm  loann.ab/mot.nn.jo.&jt.  vbi  latchancma- 

pcrfccutusJum.                      .»»'. »  tcnampcrJequitur,S^«/.*/ri»*i!(r^.^/r- 

Tcruo,quodnonhabucritiuftamcauf-  x*nd,nu.2j.Sptcut.tituLdecoHtum*..%.pnmo. 
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Tit.de  ludiciis.^.fin  aUtem. 

nn.2.  Dsmbettd.inf*  pr*x.  c.uiLup.71.  nn.tf.  demjn  verb.  imfetUt. Attfr.  Gtdtltbr.t.  obfcr*. 
Emirit.iRMbMktnfH9frMtfiktndttwMt.i9,  JS^u.4. 

num.4.  Piarfumtumcontumacem  f  mulrismo*  yt 

Scxto,quodaduer(arius,conftitutoiu-  disintcUigimus:  Primo,fi  illoabfenredo- 
diciidie,eiuscontumaciam  accufet,  vtfn-  rai  dcnunciaciones  fa&ae  fint tt.*beo.infr4. 
frattlui ojttndmmi &  quod  (inc  licentiaiu-  quomoU tfqutmioiud fent.prtftr.dtb.SpecnU 
tiicisnontcccd.t,  t./crreoportet  §  fufficit.j}.  tit.dtcomtum*ci*.%.t.nu.2.M*r*nt.ttt.detom* 
detxeuftt.  U*nn.  Atdr.deeittl.tu  6.  t*p.  tuptem-  tumte.nu.S.  Cyntss  bic  nn. tt,  Alberit.  ntt.it.  5t* 
tts.%.q*9iftfer  vtgtntt.  verft»mp*rtre.  Angtl.  lytet.hicmm.jo.  C*firenfindd*h  tojnn.i.Augtt, 
inl.  (jrptHedi£tum.7i.  %.tirtumduc7o.f.dti*-  tbid.**.t.B*rtJt*.2.B*Ut.m.4.  D*mhouiinfus 
dtt.nu.t.  Bstd.tn  dJ.7J.uu.4.tmfit*  *ddtt.  fr*xictmt.c*p.ft mn.  17.  iMafutr.tit.  detent*» 

Scprimo,  quod diciudicn  fupcruenien.  m*c.titnt.j.  chrtppb9r^im*Mrimfn4fT9ttff. 
tc cx  dccreto  iudicis  a  prarcone citatus  ii  c,  i*dtc.ttt.t4.n*.j9.Emtru.4X9sb*cb,tit.j9.m*.s, 
d.t.&pottjj ff.deiudic.iteml.dtuue.ff.dcrefttt.  liue  ramil  z  eius  infinuatio  fic  fa&a,  /.««f 
9rdin.  *udtt*rtt  Spirenftibr.  1.  c*p  .41,  ^Andr.  qut  otiter.ff.  qnod  vi  *utcUm.  %.etfi forti,  aut 
G*l.hb.t.t*p.$9.n.i \Mynftng.9bfcr .6s.ttnt.4.  quodhbelltimcitauonispra»  foribus.quod 
Sdrorommsn.Ub.i.cof.oS. n.t2.  Rjsbtch.ttt.}».  ncroo  adcifct ,  propofuertt, /.  4.  %  t9ttet.ff. 
dettutstm.nu.it.  dt  d*m.inft£t.  modo  tamendcnuntiatioad 

Vitimo,  vt  decreto  iudicis  conrumax  notitiam  ipfius.qui  vocatuserat,  non  pcr* 
pronu  ntietur,  d. Ldium.ff.de  rtjht.  tntnttgr.  \xcncx\tyt.txtonfnfn.  %.fin*lfj.dt*pptlUt.vt\ 
l.tdperemtonum. eum Ugtbjtqff.de tui. tfdin.  non reccc  pcr uc n c r  1  c, dut.  t. **i  quiotittrJ* 
dtcl.t*p.4t.G*it, LMynfing.e^ *ttt Utis *Ueg*tk.  frimcif. 

Porro  quid  iuns  bt,duin  mdicem  pro  tri-  Parirationeillumin  eacauifaconftitui» 
bunali  adhuc  fcdentero  adterit,  iwcMigi»  rous.fiedi&umpcremtoriumpubliccpro* 
sruisexd.t.dsuus.  Qua  in  reobferuandum  pofitum  fit,detem.t.detudtc.  &  is  hoccom- 
cftquibufdaminloctS  aliquod  adhuc  die-  pcrtum  no  habuent,/. t.%.item cumexcdtllo. 
rurofpanum.vtqimcontumax  exiftimari  ff.qn*femtftn.*ppetl.refnmi. 

Soilic,rcquin vttmd 9ritm.e*f.4»Mcmcot\-  ln  eadem  conditionc  ctiam  illum  ver* 
:itut.Spircnfideannoi<00.$.88.icXdiet  fari puto.cUius procurator tn  culpacontu- 
conrinuidefiniuntur,vtmonentetiamdi-  niacizeft.  Qutmuisenim  fa&urtiprocu- 
€L\  Do&oicsGiil,Mynfingerus,Rofbach»  ratorisipfi  regulariter nocear,/./ Jf  qu*ni, 
SciWamman.  gppttl.fit.  %fn. &t.feq.  tamen  dominus  ve- 

50  ^zterhasconditioncsfinperfonaipfi-  re  conrumax  dict  non  poteft,  W 9/tendtt 
us,qui  nuntio rei pondit.fead cauflam  vcn-  $*rt.imdtcl.%ffn.  mmm.i.  Angrl.  ibtdem.mu. t. 
turum  noaetTc,  Fu!g9f.in  l  trtt  dtmnmtUtU-  Attx  i*  %fin**ttm.n*.24-  Atberu.mn.it. injl. 
mes.t/tfri.qutmod* & qtundotud. nu. t,  adhuC  mt.C*firt*f.i* § . cnmttuttmtrtmddicium. nu.n 
al.am  citationem  requirk.Ceteruro  Albc-  nrg.t.t.%.  ftprocnrotor.ff.fi quis  imt  iietnti  nom 
Tic.btc  nu.it.  3*  Cyn.  **/».//.  illudftatuant  »btemftr*ntrit.  Idcrn  quoqucprobandum 
clTeconfihi,ad  malttiam  eius  conuincen-  efleconftituo,filege  certum  tcmpuscon- 
dam»  tuthent.iubemm.hee  titut.  non  autem  ftitutum  fit,  vtinuf.t.deeUclan  t.  tfuf.tm- 
ncccflitatis,quibusa(lentior>«rg./.«^»#iHi»  fitmtts,t9dtm ,  quarouis  enim  aduerfcntuf 
auutm.jfeUtudtc.  Ueff*mtt,Lc9.mfcmt*memmdmfr.  Cy nus  hicm*.ti.AtbtTU.num,2t.Fr*neif.  Are* 
tfmomvdo  &  qn*mio  tud.  c*p,  vemer*bitibm.  §.  tim.bicmnm.tj.  GUff*  in  cUm. t.ie eUL  c~  contn. 
porr0.defent.cxcocnmun.ini.  mu.  &c  ibidcm  Cardinalis,quod  omne&le. 

|t  Incadcmcauflaetiam,tvt  vcruscon-  gesfcireiotelligantur,/.^//*//^/,/»^. 
rumaxcenfeatur,  illum  efle  conftituimus,  detut.  eyfclt  igmor.  ramcn  veriorcm  fcm 
qui  procurat,  nc  huiufmodt  dcnuntiatio  tcnnam  cxittimo  ipfiusSpcculat.  tntitnt.de 
ad  ipfius  perlonaro  deferri  polTit,  clem.  t.  cit*t.$.t.eirc*fim.  Cyn.hic nn. ts. B*Ut.num.f. 
de  istitc.  vbi  gtoff*  ^Antb*r*m.  l**nm.  i_Amdr.  K^dltx  tmd.nnm.  t6.  qui  plurts  *tleg*t.  C*ftrtmf. 
& mlti, Bxrtol. im  t.  t.ff. quoi  vi  *mt  tUm. in%.  in vtrftnm nutem tremtdttium. nu.j.  Qcnm- 
f.d &<^4rtjl9.*rgumtnt.tint  ttxt*s.& tbtdem  utsenimlcx  ptac  umat,  quem  haberc  no* 
t_^4f#gel.  numtT9 primo.  cUm.c*uffsm,de tUB.  nciam  conftitutionum ;  illud  tamcn  tx  ci 
BtlJ.inl  t*quntimfr*.fnomodo(*rqn*ntUiud*  caufla  fieri  (olet,  quod  quis  peritos  con* 
m»ro»ir.s. AUx*nd.in %.ftm *nttm, nnm.t4.ctf.  fulere ptttuent, l. to% ff.de bon.poffff.  Porro 
n»jnum%pQrrQtvtLuwnmntcJlAt> GUJfstht*  Atlex  cos, qui ad domum  vocatt  funt»  ct- 
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iamconfticuithuius  rei  noriciam  habere,  declarat.quo  teropbre  fementia  fcrenda 

&  camen illi  appellances  audtuncur, inda»  6t. *f Et  fane  verba iegisfaris obfcura funr.  j jr 

•  bio  autem  benignior  fenxenciaprafcrcn-  Dumentm  Imperarorconftiruu,morccm 

daveletur.  Egoauremecnicrera,iiludcf-  litis&condemnatiooeminabientem  noa 

fccxperfonis&  ctuffis  coaftirueodaro,vt  ance  introdaccndam,  quam  cnennii  im- 

fiq  udem  ius  efict  maftifeftarrvaut perfona  mincncis  formido  hoc  luadeat,  &  camcn 

talis,quciurispetitiamhaberct,nonfacilc  dcccrnar,  altcrutra  parrc  ceiTanre,  ante 

iuftinendus  viderecur.  hur.c  cerminum  in  foia  expenfarum  da* 

Prxcctcaillumpralumtum  contumacc  riorte,&abrolutionc,potTc  prarftanporoa* 

cfledicimu^q.  citationead  cognitioncm  lcm  fententiam,caull.in;  ]>ra:burt,  vi  Do- 

apfius  delata  impedicus  fueric,  vc  fciiiccc  ctores  noftri  in  parrc*  difccdercnr.  Eie- 

"hadtenus  calts  ciTe cpnfticuacur,  quoaddo»  nim g!offa  in  dietton .  rbj  lluriMe ,  &  g  ■■  1  i  un 

ceac,cx quibus cauffis  prohibitus  rueric  il-  fecutu>Odofredus,ucmFrancilc.  Arctini 

lud  facere,vcdcraonfiracnus  tnfrd, de  dtU-  num.it.  Bafdus**;».^.  inrclbgUru  hxc  vcr- 

9ien.inprslud.ht.rn.  badeabfolutionc  abobleruationeiudicn 

Qubus  benc  fubdudis  apparet, fupcr-  Albericusaufem/p/r»»  ^a.item  F«iIgo!"w«- 

fluas  cife  illas  difttnctioncs ,  quibus  noftri  mcr.6.  Caftrcoki* expt/cdfi. hututfcltonis,  nu- 

Doctotcs vcuacur, dura  coturaaciam vcra  »wr./.putant,ablolutioncmcxaudicmhnY 

cooftituutciiceutdcntem,&  noneuidcn-  eiicsquxriacabaitquoeciicto,^/;»/.^^://^ 

tcm ,vc Speculat.veriilimam, vt Abatc.hk  ff.§.ttrzumdufi9\f.de ittJte. vcl fimilt actu iu- 

nu.21.  maiorcm,  maximam, racicam  &  mi-  dtciaii.qui ab hac vel  illa  pjrte  inrcrpofit us 

norcra,i// B*ld.inl.euqu*.nu  sjnfr.qttemc.d0  fir,&  totius  inftamiarpcriculum  non  ton- 

53  ejruuMted.iud.fent pref.deb. -j~itecnaiiam  con-  tincac.  Abfolutioncm aucem  ab obfe.ua- 

tutnaciam  cifehctam  vt  £)4*»£«»r/.quippe,  tione  tudicii  prope  finem  rriennii  dunta- 

qufcveifubnomineprarfumta:  ccuumacia:  xat  fieripoiTc:tdi].iciniinuarc  veiba  no- 

contincatar,vel  nulla  prorfusfit,cutnini-  ftrarlegis,dumoftcndunt,mortcm  lui*an<. 

quum forcc,filcxeumconcumaccm fingc-  tc incroduccndatn non cife.vccondcinnaw 

reccicra  vllum  rcmcdm  appellacionis,qui  tiolocum  nonhabeac  concra  reum :  mois 

rcucra  no ciTcc.  Fictio  enimregularicerac-  litis  concraa&oretn.  Egoquoquehancvi- 

CCntari  non  p  oitt^Alcitt.in  tratt.de  prufumr.  timam  cxpofittoncm  anapiector, cum  dik 

inprjtluJ.ptrt.i.nu.2.  U- ob.Mcnoch.ltbr.i.prst-  ftin6tione,quarnin  prxcc^cti  §.cx  mcntc 

ftmt.qu4tp  s.num.4  i  <£-/*.IneadcmcaufTa  Baldiperfecutusfum.  Animadumcndum 

$4  eciamtdiutfioBarcolicfl:,MA£»./'^r^//.  tameneft,quodcumconfuctudomui|isin 

ininteg.nu.ie.  quo  d  quidam  fic  verusconcu-  locis  inftan  u  x  ccmpus  non  agnofcat,q..od 

max  apparencer  &  exiifteoccr,vc  ille,qui  percoafequcns&lcnreacia  ablolutouaab 

dixir>(caollevcnire;quidamficveru5Con-  obfcruationeiudiciiciteriort  remporefie- 

tumax  apparenccr,  &  non  exfiftcnccr :  pu-  ri  ooiTu^urm/erusinfutspratt.ebfcruMbr.t. 

ta  fi  dixiirec,  fc  vcnirc  noilc,  &  pofteamu-  ttt.fosp  2.nu  /. 

tacopropoficoicincrifeaccioxiticr.&cafu  Scdqucfttoniseft,^*7*f«4//«^«t attor  \t 

pt  ohibitusciTct:  icem  quod  qutdam  lit  c6-  etbftm  vicl»rUm  refirre potitt ..  j/  bvn*m  cavf- 

tumax  fictusapparemcr  ,&  verus  «xtftcn-  fim  hak.it ,  tta  rtus  quoafue  tbfolui pijfit?  Ec 

tcr,vc  is,  qui  non  fuic  inuencus,&  camca  glolfaquidcmin  vcrb.4^/?*/*«,  vidciur  m- 

cicacio,adnoticiamilljuspcrucniirct.  VI-  finuarc,  qu«d  nonpoilir.  £t  hanc  gU  ifai 

timo.quodquidam  elfcc  ficrus  contumax  fcntentiam  Alexand.A/*  w*.*.dicireom  1- 

apparenter  &  cxfiftentcr,  vt  is.qui  in  ab-  ncmctTc,idemq}facetureciamSa!yc.r.i»  22.  5 

fenciadomicicatuseiTec.Nam,vt  viroingc-  vbi  tamcnipfcdiffcncic,quodex  quoactor 

tiofiilimo condonemus iui feculi  bai bati-  pra:(ens cft.&dilationcm  facicnda; proba- 

- ,ica lane cx  his,  quat pei fccuci fumus, a-  cionisacceptt, idque  prxftare  non pocuir, 

iaducrcimus,ipfiusdoctnnam&diftin-  quod  reus  mericoabioluidcbcar,/.^»/**- 

ionem no  iemper proccicre,&  prxtcrea  cufirefupruMeedeud».  Paul.de  Caftro t.um.2% 

commodc  ad  pnorcm  diutfionem  rcuo-  idemquoq;probac,idquearg.noftrirextus 

ripoifc  Si  quis  tamcn  hanc  B.;rcoh  di-  in prtncp.tn  virb.  cttam  contra  ah;'mtem%  cum 

indioncproptcr  nonnullos  erfciiusatn-  dictio^//«m  implicatiua  fic.  Adhibcc  dcin- 
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plccti  vehcnon  repuguo.  dc  & aliam  confiderationcm  co  caiu,  quo 

Circa  fincm  noita  paragraphi  ccxcu*  reus  onus  prpbandi  in  fc  fufcepiiTcc,  &  do 

turo 
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iurefuodocuiiTeri  tunc  enim  eumdomi-  'Qucroadmodum  ehim  fcntcntia,  contra 

numpoflejpnuntiari.  Fulgof.auccm»*  4.  ipluro,qui  rcucra  contumax  non  fir,pro- 

hancCaftrenfis  opmione  vcrioremputac,  hunciacanulliuseflet  momenti;  itaetiam, 

raracnnoaudctafentcntiagloflxrcccdc-  quarpro  coprolata  cftnofcruatafolcmni- 

rc.  Pro  c,uius dcfenfione putat  illam ratio-  mc,*rgum. l.fi fundm fleriLv.Jf.de  reb.tar.qut 

ncmmilitarc,quodador  pcr  rci  praricntis  ^/ir/.^^^a/.&qUxinhacrcmfcripa- 

confcflioncm  forcaflc  intcntioncm  fuam  mus in  auchenc.^r mporreclum.fupr.  dcf*. 

implereporuiflct.  crof*na  Ecclef. 

Priufquam  dcfungamur  huius  §.cnar-  Obfcruandurhclcincieert.quodquami 

\7  rationcf  animaducrtcndum  cft,  diftin-  uisfupradixerimus,dcfinitioncmnoftri§. 

ftionem  gloflx  in  verb.  contr*dtc7tonem ,  in  locum  habcrc,fi  litc  conteftata  quis  intcn- 

e{\*ttx\\ox\c,Anfintentucontr**bfintem*cl*.  tioncm  fuam,conucnienterprobcr,vchoc 

rem,  velrenmpro  *bftmc  *£iore,  qut  t*men ex  modo  fcn  tecia  plcnUm  cfFcetum,  qui  poft- 

coutumaci*»*ndejtttproi*t*  v*lt*t?  pronun-  cafrefcindi  ncqucat,  fortiatur,  nihil  ca- 

tiantis,primo  m  caiuiliam  nullius  eflc  mo  mcn  proh  tberc,  quo  rainus  etiam  ad  aliud 

racnri,aliudcamcinfccundo,quando  per  remediamc6fiigiac,ua,vtinpolTciTionern 

coorumaciaroabfuir.cafu  probadumcfle,  bonorum xt\\\i*x.\\x,4rg.l.canfent*ntum.infr. 

org.Lqm*unindubtt*tt infr.4dUg.lnl.de *duU.  quemodo&qutndoiud.jtnt.prof.dtb.iugloff* 

reprehcndi a  Bai  tol  nu.a.  Angcl.**..?.  Ful-  hicindi£Iion.*bftntem.  Bartol. nn.i.  tdern Bare. 

go£»u.j>. lz(ox\»n.p.  Zafio  nn.jf.  Primo,q,  inl.confent*mumjtu.*7.infr.quam9do&(fU4rr- 

iilud  fingulare  fit in  perfona  minoris,£>w»  datud.  CaftrcnCibidcm nu. 7. addens hartc 

ideotfupr4.  deprocunt.  Secundo,  quod  illud  roilfioncm  maioris  ciTcmomcnti.q,  tranf- 

coiTg\iziLf«riofe.p Jfdereiudic.G  comunem  fcrat  pofleflionem  in  a&ione  rcah  ftatirti 

interprcrationcm  lequamur,quod  fcntcn-  in  illum,qui  miflus  cd,x^dLex.hic nu  t.Andr. 

tiain  rem  ruriofiprolaca non  valeat-Furio-  rj*il lib.i.»bftrn*t.6o.»nm.t.  EihcctimprrJ- 

fumautem  fcmperloco  abfentis  haberi,/.  dertsvideatur,qui  cura  pleniusfibiconlu- 

2.%.furiofus.ff  deiurcdot.  TcrtiO.quodfcn-  lercpoflir.eltgjc  rerrtedmm  mtnotis  cffc- 

tentia prolaca  contraiudiciorum  ordincm  QcviJnjHt.quoicttmco  qut  i»  *l poi.  efl  negoi. 

nullius  momenci fa,Lprbl*t*m.i»fra.defc».  geft.  %.ceterum,  tamcn  id  co  cafu  proficcrfc 

ient.&inter^mndndtc.hic  zatcmmdicio.  poffic,  quo  reus  dc  probatiprte  nOnmhil 

rumordincm  &  foicmnitatero,ideft,trcs  diffidcrec&propria  cdnfcflioneipliusrei 

illasdenunriaciones.dequibus/AS.^vef*.  illampolTcconftabiliriexiftimaret,  vc  fci- 

^*/i,noninccrceflifle.Ergo,&c.  QUartO  liccthocmodo  addcfcnfioncm  fui,&co- 

arg- Lquafttum.ff.derciudica.  Ethancratio-  paritiOncm  per  hoc  remcdiura  cxcitari 

ncm  confirmat  Sdyc.htcnu.i.  quauis  cort-  poffir; 

ftituatincontrariuvrgcrcg^ceflantc-caul-  Hisita  cxpoficis,  retiquum  eflctvide-  40 

G  ccflarcvideatarefredus,^  cefi»te,de*p-  tur,  vt  femediacum  ordtnatione  Spirenfi 

pellit.  parrcs  auccm  propcerea  vocari  (ble-  contra  rcum  cOhturhaccm  Ltbr.j.c*pit.  4}. 

rc,  vt  caurfc  meriraeorumaiTertionepah-  propofita  *  curh  lcgis  noftr*  dcfinitionc 

o\±m\\x,Lft*.infr.ftpcr  vim  vcl  *liombdatx\oc  cOmparcmus,  &  quid  difcrimirtis  inter 

autem  rteccflarium  no  cfl*e,iara  Iiquidato,  haecvCrfetur^quapo^iTumUscIaritatecXpe- 

vtIoquitur,negotio.Dcindc,fquodabfur-  diarnus.  f  Tna  igitur  funt  rcrhedia,  quz 

38  dumfit,fidicamus,contumaccmeflcme-  coderocapitcinrcum  contumacem  com- 

iionsconditionis,  quamillum,  qui  contu-  parara  vidcamus,  quod  procedere  poillfc 

max  non  fit,/.  nonfoLnm.  ff.de nox*L*8ion.  ad  profcriptiohem  ipfius  rcij  quod  Iitc 

Sedcumcertaficiurisdefinitio.fentcntia,  nondum  cohteftaca  nihilominus  caufla? 

adquamlicigacoresVocatino  funt.nullius  cogrtitio.attore  hoc  poftulaote  &cltgcn- 

cflc momcnu, Ldcvnoquoy ue.ff.de re iudic.  te,  futcipienda  fit,  quod  mittatur  in  b6- 

quodquciudtcium  ex  vmuspartcautcer-  norUm  pofleflionem  ex  primo  decrctdi 

ta?  cauiix  rcfpcclu  fubfiftere  hon  pnflir,£  ica,vcharcomnia  arbicrio  actons  commic- 

yuidtnmen.  2i.Al:asincipitft  cum  dies,%.fidft  tancur,quod  rcmediUm,  cui  pra?fcrrcvei 

t»4ltq*cm hcum.f. dereceft.&bitr.vbxlwnt-  lic.  Si itaqtichtccapicaadlegisnoftcst.ac 

confulcmclcgancehypochefin.&adcaufl^  aliatum  definitionum  cxigere  velimusi 

dccifionem  faciencemproponic:C6ftituo  nullumpcnc  etir , quod  eidem  euidenter 

hac  vitimainexpofitioncm  tutioreaicITe.  honrepugdec.Nam,quodadpriraamprd- 
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y^6        Commcrrtarii  Petri  G 

cedenttiraticmemactinet.illa  nedum  arn- 
r<s  noftri  difpofitione,  led  ipfius  naturx 
<hdtamine&  prarfcripto  alieniflima  videri 
poffic.cumcx  caufTaams  alieni,quis  in  ia- 
iatisiuz  apertum  difcrimcn  fencentia  iu- 
<ticisdeducacur,qua  perfona  ipfius  omni- 
um  oftcniioni  exponatur,  fccundum  ea, 
quae  htcrarum  monumcnris  confignaui- 
mus  tn  nofiro  tratlat.de  prttfcript.pgrt.  3.  cap.6. 
jtum.42.  vbipondcratishuius  cpnftitutio- 
nis  meritis&  argumcncis,quar  vlcro  &  ci- 
troconfidcrari  poflenc,in  medium  addu- 
&ts,randem  «um.  43  tjr fecjnent.  ordinatio- 
confilta  &c  icopum,  qui  ad  cxcufacio- 
nem  dunus  pcrcinercr,propofuimus,quo 
ctiam  Lc&orem  brcuitatis  cauffa  reiicicn- 
dum  ciVc  duximus.  Porro  fi  fecundam  pro- 
cedcndt  rationem  fpc&emus,  illa  quoque 
cum  relaca iuris noftn  forma  minimc con- 
ueniet,cum  caufix  principalis  difccptario 
abfcncerco  &  iudicio  nondum  incoaco  in- 
ft  1  cu  i  n  e  q  u  cat ,  vt  hoc  nofiro  § .  tjr  %.prttcedcn. 
/t,cum,vcanceadiximus,auchcnc.^«ry?^. 
tnfra.  ai^ modo  rfr  ,  y ,»  /j  iud.  Cx  rcccpca  no- 
ftrorum  intcrpretumcradicione.in  pcrio- 
narcilocum  non  habcac,  vc  hancdiftcrcn- 
tiam  quoquc  intcr  ordinacioncm  confi- 
ftoriiSpirefis,&iurisnoftri  difpofitionem 
obfcruarunt  Mynfinger.  obferuat.66.  cent.4. 
x^Andr.  Gail.  libr.i.tbfcru.  60.  nu.r.eir  obferu.  7S. 
num.s.  Stlnramma»  in  fuo proctff.  Camerai.  li- 
bro  t.cap.ji.nu.i.  Emertc.a  Rosbach  m  fua  pra- 
xi  iudtt1al.titul.so.num.2pt  Porro,  qujr  ter- 
tiodc  miflionc:  m  bonorum  poffcilioncm 
traduncur,ca  quidem  refponderent  his> 
qux  fupra  iure  noftro  dcfinita  c(Tc  often- 
di,fed  diffcrunccamenineo,quod  iusno- 
ftrum  ttes  denuntiationes  regularicer  re- 
quirac,  quod  camen  ordinatio  dcfiderare 
nonvidccur :  In  alus  auccro  illud  remcdi- 
um  re&ecuro  difpofinonc  noftri  paragra- 
phi  cohxret.  Et  quamuis  vcrba  indiftin- 
ete  conccpta  vidcancur  vniuerfiipfiusrei 
bonacomplcfti.vc  fitin  caufTa  uvofcriptio- 
nis,  difi.  tap.  4}.  Ubr.3.  Ordtnation.  Spirenf.§. 
fccundo,  ramcn  cx  quo  huiufmodi  difpofi- 
tioncsnon  refpuunc  iuris  noftri  inccrprc- 
tacionem,4r^.  l.inhonorartts  3s.%  t.ffdeob- 
itgat.tjr attton  cxp.innojlra  cxtra.de intur. l.ff- 
nalff.dedecret.abordin.fic.  I.  vt  gradattm*  §. 
frimo.ff.  demunertbut  tjrhonortb.  I inlegecen- 
foria.203.ff.de  verbor.fignif.gloffa  tn  lc^.jin.  §. 
eomputattone)tnverb.approbautrtt,t?tfra.deiur. 
dzliber.  ejrtbid.Bartol.ntt.S.A/ber.  nu.22.Ca/ir. 
m.to.  Akx.n1t.1t.Salycet.nu.22. lafon  nnm.tj* 


ilkenii  ad  Lib.t  I  LCoA 

\Jf*ttt.  nu.  3.tulgof.nkm.6.  Baldttt  inl.dmWtlt 
pspult  ff.  deittfi.  ejr tur. num. t6.5c  in  concro- 
uerfia  propolita  Andr.G  i\\libr.i.obferu.6*. 
nu.t.  vbi  ofccndit.immiifionem  ficri  fccun- 
dum  naturam  aftionis  intcncatx,&  diftm- 
dionem,  qux  tradacur  intaptt.  quoniam  frt- 
tfttenter.  § .  tn  afirs  vrro  ctfibtu.  vt  Httnon  ctn- 
teft.  <>Jo(fa  tn  cap.proutt:n -jcrb.  diffintttua.dt 
thfo &  contumax.  Pan6rmit.ibidemnum.iS.vbi 
ctiam  nu.4.  oftedir,  ncdum  elccxionem  rc- 
m  e  d  i  or  u  r  co  ex  dcn*  ni  ci  o  n  e  i  uris  com  pctc-- 
re.fcdciiam  effe  facuftatcm  mutandxra- 
tronts  femel  inftitutq:&  ad  aliam,qutjforte 
paratiorfir,conuolandi,T//^fr»r^*^^rr. 
in  i.confcntaneum.  tnfr.quomod.  tjrqutnd  iud. 
nu.tj.arg.Li.  §.  quid  crgo.ff.  de  ventr.  infaic.  ejr 
Lxcmo  ctrcerem.ltbr. to.  \j4lcx.tbtdtm  tn  addit. 
Cafirenfibid.nu.S. 

§.  Sin  autcm  alterutra. 

SvMMARlA. 


1    P~ttlut  vtSlori  i»  ekptnjtu  t 

condemnandtu  eft. 
X    Dttujtt exytnftrum-f. 

3  An  vdim  omnts  expenfat  agntjcert  dtbeat.  qua  et~ 

tam  rationt tUmnt  tmcrgtntu  contuiguntj. 

4  tsfn differentiaft  tnter txpenfu anarattone  eon- 

tHmacttprtfitnd* fitnt,  &  inttr fumttu  Utie. 
3    Sentthtut  Jafinu ,  ejui  plttrot  diffcrtnttat  ptrfequi- 
tttr. 

6  tsintmaduerfio  auttoru  in  prtmam  Iafinu  difc^ 

rcntuwta. 

7  rDtfig»*rio  expenftrum  qmm  vtllw  ex fcmewia 

lioru  agnofcere  dtbeat  longa ferte  propofita. 

5  Ar.ft  qnupropttrltttmgramm  taHttram  rationt 

tndnfirit  fuafemtattpojfit  ttm  d<fpendtt  repara- 

ttonempojfulart. 
9  An*dui>c*twpffit  vtcloimpHtartilhsfimtm^uol 

fuftinMtjfet,fi*ltopatrono  vfm fifffet. 
1«  Stntentia  Hartoit  negattua,  ty  argumenra. 

v  ^  Uderatto&AbbatufJ-BoeriKtrca  bancftntm- 
ttanu. 

i  2  Confittata  argumenta  ejr  rattona  Banoli. 

IJ  Sumtm,  etm  rattoneperjonafiuntj,  non  efeprtjf.nt- 

dos.ftretpernummm  vtl  eptfiolam  txpltcaript- 

tcrm 

14  Qmdobttntatindammt.Qua  tx  cauffit  obfcntu  a- 

iuut  tnfitgumur. 
I/  tsln  etum  &  lucrt  ratio  habenda fit. 
16  'Dtjitniltoauiloru. 

I/  'Dtfimttonem prtjentu  f.  etiam  Itrcum  babere,apud 

tudictm  deltgatum  rjr  arbttrurrLj. 
tt  Denunttattojponte fhcbt  a  Utu fiimttbm  no  exrufir. 
xp  Heredtm  aiam  m fumtm  ittv  condemnart,  tfr  quo- 

modotlludtntelliotndMm^. 
30  In  cauffis  crtminaltpm  ettam  expenfa filuenda fitnt, 

ijua  in  rcmotatfutdam  d$cultatei,rfrdijfol,<tt. 
21  luramenti  calumntanon  txinfittautm  ab  exphfu 
21  Qrcatxptnfatnond>ftingmturftmeutut  wterlocu- 

torut  a  diffimttH*. 
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^it.  dcludidis.^.fihautcmalcenlrir^ 

^mcmumtni^aodetnU^.  ^fimfiueatnlanteminaiterj  ^ 

•>6  Cmrvmfimm,*  Rapbaclit  cmm»mtmm-  "  W1'^™^ 


t7  J^7mmZfintmfi,  ■  "  ^4"^^^^^ 

^^J^mmLj.f^f.^m.^^m  6o  iZ^miudtxpoJfitfictrtfrrtut, 


39  *  Dtfltna.omttrefft.antraaetttrdccxptnfupomtf 
fitntdtbenur^auacxfcmcnnatudtcuprt.  contefktamxLveroqutanttafkciafLl  . 

*  rllZt,  r    ■         ,     -  Ar^umtntatiutbmlHcdtftmntoconfirmttttr.  . 

^ST^  *  JnfiRfimemmmmtm  cxpenftadhucptttpof- 


/s  Et^p.tcrtt^afccm^  #  Stmenttaaffirmattua1afinu.cfr yfndretGail,qHod 
jftmOpdtkn.  ettdte.quofementmp^unnafatsl^Zeal. 

f'rio"1"no^^f^b,traturm,vtutt.  #  Sentetta &*rgumenta  *», : o, , tqmbmcomrarmm 
tieatttr.qui  tuJfHmcau/jambaitiat^ui mnfitct-  definduur. 

^twmhgmtrtmum^em^nonobhtat.  cxPI,c-tionehuius§.argumcntdni 

$s  Tranfitltont» &Ji*emutnti9ntsmm filent rtfirrt  eiuspauciscompIe<aemur,dcindcme- 

adea, dr ambm  cogit.ntm  ni tfl  can* tjutbufiUm  rita  rorius  marcria?  perftringemus.f  Vi  &US  i 

al.-tsranontbut^utu Ltthr txcuttrtpottrtt.  vidori  incxpenlas  iurametoeiu;.dcclara- 

£*^jjV*^^  t_sc6dcmnaduseft,alias iudex defuotllas 

S7  J^^Z^p^Ltarttrvtnumvtaortin  ^^V^mr.Cnm prxfcns $. dccx- 

tx^cSdtmLdum,  vbt fondtr*„pH*n*n-  W**™»*  nrentionc  faciat>nc  cx  va- 

ttsDoilorumfinttnttt.  netate  decinonum,qu_-circa  expenfas  di- 

3$  TonusadbtvrendHmcfifVtlegamumcipa/esotiofl  u_rfisinlocisrcpermtur,inaliqu_dirKc_U 

fint^wtm  vtauidtndtbttedamnumptifutfur.  tatem  ind  ica  m  us  >  fctendu  eft > diuerfa  ge- 

ss  tsf» mft*  cauffa txcufitafjtortH^fcnttntuxn-  nerafumtuti  qui  ab  hac  vcl  tila  par  t  e  agno 

<t  MUritanm  vnitu  DoUoru  dlntu,  qutmtffu  £*»  C*PC,*><iU*        lucre  6c  pcrf  crre  de- 

cauffam jhtcrc, Ubcrarequcm  ab  cxpcnfis  ficun-  «>et  ratione  calumnt*, /.  non  tgnorst. ittfrM.it 

dtmtmnhot.  fruc7'&Ut.expenfS\xnt6cA\iz,^ixluigii6- 

■41  yimmaditnfoAHtlorwinb^ctradttioneTtu.  ,ribus  infligi folenr  ratione c6ramaciar,w/. 

43  Sttefietjtqntbtu  aclorconfidcbat,cxaUquacauffk  ftntim94.hoclit.&§.tf fiqutdcmMccai. te*. 

nte&fim.mftamtxttfatmk couffom  prtbtm,  Eftdeinde&tettiumgcnus,de quoinno- 

W  ^l^^  ftroS.pr,cipuetraaatur,q,v,Col„voca^ 

tn,vfdtpcf,ttoneiiUmdtft,tumnt,ertttuftatx.  cunJlc,,lcccc*  c-uffa  tcmcrttads  quis  ad- 

cufvionucmtfft.  uerfario  prarftarccdgitur  illos  fumtu^qui 

Qjudobttneat.fiejitufimipleHaprobmionedumtu  rationctotiuslittserogati  iunt.Spnul Itb  2i 

xatwfiruiimjit.       '  fm.3.%.6.Angel.hot%.ntt.}.nfonnu., 4  Vultti. 

s+6  DtfltnctvValdtctrtabanccaMjfampondtram.  Inftit.de pKn.umtr.ltttPtntMHm.jS.  Anicltbi- 

*?  ^lndZlZtZc^  ^  "»»«.  Nccdedr  quarri 

4t  ime^mpcrjtnak^mm^m^ttm **ffkmex-  gcnu$»d«S-oS«chard.»A«/.»»»r^.mcn- 

cttpaionu  contmtatn  ttoncm  facit,qui  bus  rcfpondcrc  quis  cogi- 

*l  Autloritatcvtrtexplorattfidei,a<fut>  Utigatorex-  turc*caeflaincon_derarxcitationis,£ftf»i 

traiudtct^amdaudment,mteriuftatcau{fatre-  qui ttmere.79  ff.detudtc.  Gcneralitcrautcrii 

firtndamnontffecontralafincm.crratianet.  in  his  fumtibus  dcftniturt  illos  in  COnde- 

fo  Ltttgantem.vtpudonfuocon/ulat. nitxcufir,  ton-  m nationcm  dcducendos  cflc,  V t  hoc  ncftri 

mfmodi  fumftbut  non  Uberart  contra  Aib&  Z*f.  mm*m'<tefaen' 

92  Anis.tjut.cuplmabeodimpeteretur^deberet.to-      Ccteturo cum eJtpenfir  variarfinr, quje- 

xum n r-T.vtcrtr, immunuft a Ittufimtbnr.  dam  quaf  §irca  iudiciutn  erogantur ,  qu*i 
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548       Commentarii  Pctri  Gilkcnii  ad  Ltb.  1 1 1.  Cod. 

3  da m faucem,  qu*  circa  perfonam  litigan-  fMnorm.d.cMp.finem luilut.nu.jp.  hde  expen- 

tis, dcniquc  nonnullar,quac  rationedamni  fx  dcbeantur  a&ione  in  fidtum , altae offi- 

emcrgentis , fuperucniunt :  q nac r 1 t ur ,  cjuos  cio  iudicis.Quinra difFcrctia eft, quod cX- 

ftmtmexftnttntiMvttltu  Mgnafctre JebeMtfEt  peniar,quacproptcrc6iumaciam  ioluenda? 

prima  frontc  viderctar  ommbus  paren-  funt,explicaridebeantante  fentetiamdif- 

dum  clfc.cu  m  Lftncimm.hoceodemtitut.item  fin i nu a m J.ftnc i mmhoc tit.fjrtbidemZtf.nu. 

&  i. ff.fi  qttit  im aicent.nonobtemp. §. hoe iudi-  Atberic.nu.r. AigfLnum.i.  idemque  in im- 

ctum. I. eum qui temere.ff.de tudic.ejr Lnontgno-  pcnfis  rctardati  proceflus  poft  Bart.  Bald. 

rut.  Cod.de  fruc7.&!tt.expenf  Contranum  Fclin.tradidir  Andr.Gail  dia.pt/eruMt.tji. 

tamen  verius  videtur,  dum  textus  nofter  num  iu 

ait:  Vtclum  w  ixpenftrum  ctuffi  viclori  con-  Quarnuis  itaquetnihi  propofitum  noh 

demnMndum^quMntumprofoUtuexpenfislttium  fit.fin  hanc  dottrinam  &  expofitionera  g 

iurdutrtt ,  &  aperdus  in  §. prtmo.  hoc  tituL  accuratiusin^uircrc, ttpcraretatnen  mihi 

dum  textus  ftatuic,  tfuem  condemntnium  tn  non  potui,quin  diftcrenriam  pritno  ioco 

vxptufiu,  qttjt  tonfutto  modo  iircM  tttts  erogom-  a  iligri a tam  vcritatts  illuftrandx  caufla  in 

tur, tnAihs^vtl.quifiudum. §  etitm.ff.dete-  dubium Vocarem.Verumcnimueronuilus 

grf.j.referator,^»;*»  compettendumrffeMdti>  tcxtUs.huila  fbiida  racio  m  medium^pfer- 

4  tis fumtm.  \  Scd  , tn  tdem  quojue  obttnett  in  tur.tjua haxopmio niti,3ca  fuisau&oribus 

fumtibm,  qui  rttione  contumtcU  eroguuurt  cumltabilt  fundamcntoaflcri  poffic.  Lcx 

non  immcritodubitari  poceft.  Emmue-  vintioftncimmhocepdem titul.  tantum  abcft, 

ro  Barcol  wunt  j ff.de tlenaitont  iudtcii  mu-  vc  officium  ab  ilits  impoiitum,  fuftincre 

tandtcaujj.ftc7a.nuj.  &ibidetn  Alcxand.at-  poflit,  vc  contrariaspartes  accommodare 

queBarbacias  in uddtt.poB  Giofftm  tn  verb.  vi  Icatur.  Scatuit  cnim  orriniadamna  qu£ 

ttntbitur.  Cynusi* l.fiutcimm.infrt.hoc to-  ex  vitto  contuthaciac  aducrlariis  inflcta 

demtttul.  B \xx.ini.  fiprocurttor  f.rem  rattm  Fuctinr,  fiue  circa  ingrcflus  litis ,  Cuc  citca 

h*btrit& derotthibtt. kocx.decifist. numtr.6.  hono.'aria  aduocaiorum, vcl  alias caurtas, 

Panormit.  m  ctp.fSnemtitibm.numtr. ip.post  qux  ih  iudicio  vcrfantur,  efle  farcienda. 

Faul.de Ltoztr.ey Anton.dt Butr.  liiontnhoc  Porrodamnailla,qu«extrinfecusexfifte- 

§.nu.tj.Andc.Giiitib.i.obfiruMt.ijt.num.i4.  rc  folent,  non  poflunt  cxpenla  refeiri  illis 

negant  idem  probandum,ftatucntes,  illas  cauffis,  quar  in  iudiciis  inrcrccdunr.  Ac- 

hoc  cafu  foluendas  elTc,idquc  audtoritate  ccdir,  quod  tn  §.  etfi  quidtm,htc  /<g;,cauea. 

lftncimm.infr.eod.tit.  tut,  contumaciter  ablcntcs  cflc  damnan- 

j     Plurcsdiffcrentiasinterfexpenfas.qu*  dosincxpenfas,quarcon{uctomodocirca 

rationecontumaciacpracftandx  funtk&tl-  IiteSexpcndantur,quodque  tnfl.de pden.te- 

las,qu^excaufravi£toriaeinferuntur,perfe-  mer.lttir  vbi  dccxpcn(is,quacranonc  vidro- 

q  ui  tur  laion  in  %.hoctudiciumfffiquu tu,  di-  tiz  rcfici  folcnt,  tradatur.comprchchda. 

tent.nonobttmper.nu.  //.  &fc<*.  quod  fcihcec  tur>'mprobumlttigatorem,&damnum,& 

hoc vltimo cafu deduct  debeat  tllud,quod  impelas litis infctrc dcbere,  quod  & ipfum 

dorai  lu2  erogaturus fuit.  Aiiegat  B  tldum  repetitur/*  LJfn.  C.quandoprvuoc.non  eUne- 

&  Angelum inl.fedeiJi%.quo4tatemff.depe-  ctff  Hinc Balduin./» $.huc*utem,  quem  co- 

ttttoneheredit.  PiactcreaGuiltclmum  &  Cy-  ccxic  cum  §. ittm  Mt7oris,todem  titut.  numtr. 

tiUrainhMcLetfiquidtm.idctin  quoqucpto-  Jo.  & Balduinuro  fccutusMynfing./W/i*, 

nuntiatSpccul.  ttt.de/atino  %.i.%<erf.  quodfi  nttmer^.  tiadiderunt.beduminhisexpen. 

uliquit.n.t. icem loan. Andr. mcap./iatutum.  fis habcri rationem  dam ni ,  fcd etiam lucri 

§.infuper.derefcript.in  15. Tcrtia  d i ftcrc tia ab  Ceflantis,euius occafio,cum certa  eitis fpes 

codem proponitur^quod  fecunduailnno.  eflet,!.  perlitem  fublata  forct.  Hotomah; 

ceotium  tntMp.cum  veuifft.dtt^quimittitur  Borchold*  ^cfenbec*  Vulteius  gencrali- 

impoffcfftonemMkT\gcY.tnhoc §.num.%  quod  ter  fcrmohc  concepto,  ihter  tria  gencra 

contumax  cogatutnedum  neceflarias.fed  furatuum ,qu*  fupia  complcxt  fumus,vix 

&  vttlcs  cxoctiias  rcfundcrc.  Qtimadif-  vllum  dtfctimcn  conftituunt.  PotroFui- 

ferentia  fccuhdum  eupdcm  eft,  quod  fe-  gof  in  t  fontmm.uumer.  a.boctitul.ejr  t.aon 

cundum  gloflim  %.hoiiudtiiumff.ftqui»im  tgnorMt.  tnfrd.  de  frucJtbns  &  tttium  expeu- 

dttientJMonobtemp.  rjrtbtdemnum.j.  Btrt.  nu.j*  fts,  hanc  dtftcrcntiam  planc  cxplodit ,  vt 

Ctflrenf.n*  j.idfon.uu.s.  SMljtctuml propeton-  etitm  fucit  Bcrntrdm  Wtltherm mtfcttUn  cm- 

dkmjtntf.  Andt>  GmU ttb^ obfcrajt* numa+i  pituL  vigefimootlMuo* Baidus  auccm  intftnci- 

mm. 
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mmhsctit.ntt  /4t.ctiafninexpcnfis,adqua3  &tontumac.num.2g.  Andr.Gtii.libr.r.pracf. 
quisraiionecontumacixtenetipaftir.non  obfernat ttp.isi.nuni.  4.&fiqu.  Lanfranc.ik 
«cccnfct  nifi  damna  litis  intrm(eca,vt  ipfi-  futprax.  tap.  n.de  expenf.  numer.  tf.  Fredtric. 
us  vcrbis  vumur .  Hmc  G  furto  proprer  Schenck in progymn.for.  iibr.  2. cap.  vttim.nu- 
tibientiam.  ltcigacoiis,  res  fubcra<5U  cffcr,  mer.+t.Emcric.aRosbath.infua  prait.cwit.tU 
vclfamiliaipuuspcnciitacafuvnegachuius  tui.de  expenf  num.6.  His  acceduncfamcusv 
detrimenri  rarionemhabendam,4rg*Jw./.  quosa&oraurreus initinerc,cum  profici- 
i/trum.cS" lq*i intHru.ff.de furtie.Lfi \fttriiis.  larurad  locurhiudicii,  fuftincrc  coguur, 
■at.  %.cumper  vendttortm  ff.de  acl:ontbus emti  vc  funt '  fumcus  holpitii ,  vt  dccUrat  Btrtot. 
tjfvtndit,  Btrbtt.in  addit.  t.  tntcr  catiffu.30.  1»  l.non  ignorat.Co4.de  frucl.  (fr (it.txptnfnu- 
,  $, nonomnta.ff.mond.it>,  qui  deciarat,damna  mer.3,  ^•ibiitm  Aitxtnd. tn addtt. hfon  tnhtt 
alaCrombasinH  clanon  mandanti.fcdfa-  nofirt\.num  1+  arcafinem.  Zafim  numtr  44, 
to  unputanda.  Idcm  confirmar  Alberic»  t^Albtrtc.num.  29.  argum.  i.eumqui  ttmtrt.ff. 
w  t.  tcrmtnato.  C.  de  fruS,  &  luU  cxpeuf  Htfii.  de  tudtc.  vbi  etUm  tllud  tbferuarunt  Bartti.  th 
*»fit»/aafitmma.iitHt.deco*tumacta.§,quarp*-  prtntip.  tjjrnnm.t.  BtU nnm.i  Cfirtnf.num  r, 
rta  numer.% ',  loanu.Fabtr.tn dicl §  hacautema.^  x^fnfet.num  i  Albtrit.in princip.SpecuLt.d.  . 
HMM  ff.dtpten.  ttmtr.lltt?. lacobtn.rn  dicl.%.  %.S.num.1>item  l.quicrimen.C.de  aauf^iZ' 
htc  aut1m3udtcium.Lt.  ff.fi quutmdittntinon  terea  prxlUnd^e^tlteciam vcdurx  equo- 
thtcmp.nftm,. tt. tjrtbtdem^iUxand.numtr.s.  rum,nauigacioriisJhau!um)& id genus iSxi 
3otr.dcujf.s».num.6^cdtermUb.i.mtfmtUn.  impenfx,  h  modo  perfona:  talcs  hnr,qua? 
t*p.2$.  *        cxmorepedircuncedcre  non  (olent, 

Vcigicur  in  hac difcepcatione.quid  meac  dtcl. i. tumcfki  ttmrre. item  l.  qatcrimen.  l.i.  §. 
op mionislit,  comple&ar,  ftacuo,  nulla  di.  fipuptUm  ff.de  tutelu frratiocm.dtfirah.l  cunt 
icmct.oncadhibica,intnbus  gencnbus  fu-  duobm.§.(i qais  exfociu.ff.pro fie.t  idemqve. 
pra  deiignaus Viftam  rccufare  non  poflc,   §. tdemLtbto ff.mandtt.l.  queinifi. euntlfi- 
quin  cxpcnias  ncceflarias,  qui  circa  a&us  quent.ff.dtocniu tittrtj.fi rts  rhobtlit.ff.  dtrei 
iudicu  &  pcrfonas  in  eo  inreruenienies,   vendtc.  Lftd (i hereditat.ff  ad extnbend  Cdi- 
y  ■explican  (blcnc,  "j"  agnofccre  debeat,  vc  berh.dcRofa  inhnnoflro ptragrapbo  num. 29. 
funt(portul£,qua;  dcbentur  iudicibus,  /.  pott  Ioann.Ao.ir.  Sptculator.  Oiofred.iacobam 
cum  cUricu.  xs-  %  ftatumus.  Cod.dt Eptfiop.  &  dt  Arent,  &       *b  eodem  adiutlos ,  Iotnnent 
(l-ru.  cap  tam  nunc  §  /inti.2$.  quafl.i.  eap.fia-   Andr. in addtt.  gi SpecuUt.  tibr.  2.p*rt. }.  titut. 
tutu  m.  §.  infiper.  dc  refript.  tn  6. 2ioUetl.$2.dt  de  cxptnfin  va  b.ficundam  t  gloffi  tn  dttl.  L 
imdmbus. §  ue .;utcn. tjr tbtdem gbffa tn vtrb.  idcmqut. %. itttm L tbeoff.mtndat. Idemqud- 
pcdtnctt.neiTx  lalaria, quibus  aduocatorum   quc  fcntirc  vidcntur  auclorcs  fupra  a  no- 
tt  procuratorum  &  tabelhonum  laborcs  btsallcgati.  Quod  fi  autcm  quis  quarrat» 
&yM\>ch™w,t'-§  &i*honorariu.ff.deva*.   quoad  impcnla;  hofpitiorum  pr*ftand.c 
ty extraordt»  cagnt.t.faUrtum. f.  d-procurat.  fjnt,conftiruamilludcx  circumftanriisar- 
/.  j>j:ci.C.def»jj'rjg  tfancimut^hoctitui.  itcm,  ftimandumelfe.Puto cnimfufficctccjiiocl 
q.iodcxfecutonbusproicinerc&explica-  quisad  locum  ludicu  acctirrat,df  ibidem 
n  >nc  fui  munerisdandam  c{k,t.i.(upra,dt  procuracorcm  atquc  aduocatum  de  cau(- 
fiort.  §.tripit.  Infiitut.dtaStion.dcnique  illx  (z  mcritis  ccrto  tcmporis  fpatio  inftruat , 
jjjcuni*,q  »acia  viatica  teftiumcollocan-  &dsindcrcccdar,  vt  haud  ob  cureinmic- 
dzianiyi quonitm.C.dtttfiibm.leos.§.(iqutd  rc  vidcntur  dcl.Leumquittmire.ff.d!  tuiiC 
4utem.infra.de  apptOat.  1 3.  %.Gabmto.ffde  te-  /.  qui  crimen.ff.  de  actttfa'..  Nrn  li  toto  iui 
fiibm.cap  cumprocauffa^dt  procurator.  Quod  dicii  fpatio ,  vcluti  pcr  liucgrum  crtcnni-' 
aucem  has&r  fi.niles  impentas  viftus  lici-  um,vcl  vltcrius,  hrcmin  propria  beifona 
gator  detrectirc  nequcat,  vltra  textus  a  vdit  pcr(equi,  &  iunuus  hjlpiriorum  tc^ 
nobis  commemoratosvatiis  rationibusJc  purarc,huncminimcaudiendume(re  cxt- 
au£coritatib'JsprobantSpcculat.//^.^/.   (timo,  quod  folum  riecciraria:  impcrila?' 
3.  ttt.dcexpetif  numtr. y.tfr  6.  tjr  tbiiem  lcantt.   fint  agnolccnd*.  eap.  eum  ventffent,  detoqut 
Andr.tnvtrb.venifftnt.  Alberic.MMofiroS  »u.  mitttturinpoffffiont.eircafi.t.cap.finemlttibfts-. 
tf. AugLbkuumJ, Iaftn mm.ij. Iafntmum.41.  dedot.  tjr  contumac.  capttHl.cumdtteai.%  fintL 
tjr fequtnt.  dartoi.tni.i.ff.dtainnat.tuditti  ma-  dtdolo&contumac.t.tnter  quos.%  Jiaxl.cuml: 
ttud.eaujf.fac7.  Baldu4iml.fanctmm.tnfra.uu-  fiquent.fi.  de  damn.  inftct.  l.ft  ftruos.ff.de  pi- 
wttr.  14-  Pantmit.  m  tap.finsm  Lttbm. dt  M  gntrat.  aii.  TiBmii.  de mandut.  Prtnetf  .%.t(lttd. 
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Sj>ceuI.Ub.2f*rtj.tit de expcnf.MUj.Ptmrm.  tusinlitcmfadtfintfarcicndu  Sed  fi  «m 

i»d.t*ffinemUttbut.nm.2S.foBlo*n.Vtnttnt*  bcne pecpcndercvclimus,non  erir  rcfpu- 

ef?  innocentK^tndr.Gtil i,b. t.  obfauxt. ijt.  nu.  cndum id ad uocato, qu  od  i  n cc teris  noftri 

v.tr. i,  Potcfttamcn  euenire,  vt  fxpius  fui  interpretcs  probant .  Enimuero  fi  aduo- 

pr*fcntiamfaccrcdebear,putafiiuramen-  catus  intcrea  tcmporisob  intcrmifllonem 

cumcalumnixin  pcrfona  ficprzftandum,  clicntclx  aliquid  damni  feccrit,  illud  ei 

vci  procurator  tationc  replicationis  in-  pratftandum  cflc,  iidcm  Interprctcs  non 

ftruendus.  Quiin re  confuecudini  curia-  ncganc,n6vtciusraciohabcaturtanqiiam 

rumobtcmpcrandum  puto,vt  iudex  tan-  quid  expendiflcc,  fed  tanquam  etus,  qui 

quambonusarbitcrfccundumomnescir-  rnanifcftam  iacturam  fcnfiifcr.  Ita  ftatu- 

cumftantias  pcrfonz,camT«r,  rci  ,1  oci ,  tcm-  untf  Abbas  indie7a*ffinem  Uttbm.  nnm.j».  if 

poris,modi,confuctudinis,quodrcia:qui-  Bocr. ditif. 219. num.4.  Lanccllot.i»/r*#4f. 

tati conueniar,definire poific,  Gul d. obfer-  deattcntttu. tituL deften.  tttinutor. num.  r/j. 

m*tion.tst.m.ttS.Guido P*J>* quafi.62s.The/iur.  Afiniui  tnprtxt  indteiorum  §.j.t*p  32.  *mplt- 

dec'tf47.nu.+.  4tt.  66.&timit.o.  fiartol.  LJitpuUtusts  4S-ffde 

Controucrfum  cflcdcindepotrct.an.fi  fideiuff»r.fjrm*md*t*r.mmm.j.  crtbtdem  A!c- 

8  quis jpptcr litem  grauem  iacturam  \  ratio-  xand.  atque  Alban.  im  ttddit.  qutra  fequi- 
nc induftriac fuar fcntiar, pofllt  e»us  difpcn-  tut Caftrcnf./*  L cum  quidam.  C.eUfrmcTtbme 
dti reparattone  poftulare.  £t  quidem  Spe-  e*rUtxxfemf mtm.4-  A  n gcl.»* m.j . M  r nfi ng. 
C\i\.d.%.6.tit.eUexfcnfnM.f.*rg.Lfcdetji.%.qu»  obferm.2.tent.t.  Andr  .G  i\  \  dtcl .  obferu.t  s  t  dtb. 
autem.ff.edexhibendumyptonuniiit^cuikhu-  i.num.tj.  quod  officium  fuum  ncmini dc- 
ius  detrimenti  tationem  habendam.  Ant.  beat  clle  damnoiumj fi fermwc»mmunis.  §. 
dc  B  u rrio,  in  d.  cfinem Utibus,  &  i  bidem  Pa-  quod vcre.ff.  defurt.  Lfidji  qnis.  f  quemedm. 
norm.»»j0.i0.Scbaft.Sapia/*«^6/.Paul.dc  tejl*m.tfer.  AdmiiTadcindcillaconfidcra- 
Caftro  /*  Ljifrocur*t»r.ff.rem  r*t*m  httbcri.  ttone,  quod » qui  tauflam  damni  det , da- 
laf -tn  b?c iffo^.nn.is.Z  if.nu.+i.  IjcoLi.Mc-  mnumdedifleinteliigacur,maxtme,quod 
j\ochJib.2.de*rhitr*r.iudtc.jent.c*futs4  ».4-  ammaduerceret  inde  fequi poSct*rg.L qm 
Myn6ng.c*nr.i.cap.r.  eire*ft'nem.  Bocr. dCcif.  occidit.ff.  *d  Ugem  F*icidi*m.  L  quomam.  Cod'. 
jso.nu.j.  A\bct.inLtermin*t*.infr*.defrucl.  de  vt pmbtic.  L  t.  §.  ex  /ncendto,  1  tcm,  quod  Cx 
ejrlit.exfenfnum.9.  Angcl. Arctna.  %.h*c*u-  remunerationis  caufla  >quod  forrafle  ran- 
tcmomnU.lnfiit  dcfeen.tcmer.Utig.tm.13.  &  tundembcneficii  ab  illo  accepiflec,  quit 
ibidem  Ioan.de Piatea  putanthabendam.  gratisilli  opcram  accommodailcr,  tamcn 

9  IndccxGdiff  Sc HUo^xdiOtanf  isyqui Uti-  hunc  fumtum  cxigcrc  pottit.  *rgum.Lidem- 
garetogitmr,  aduotAtusft^foffit  vtcJo  tmputart  qme.%.ftn*l.cum  l ftq  ff.mand.  spetui.d.% jexto. 
tllos  fumtue.quosJufiinuijftt,fiaUo  patrono  vfis»  fsftrcmo,  numtr./.  (fibtdem  loann.  Andr.  pfi 

jofuijjct  iEtnon  poilb  conftituum  jB.utoIus  Guid.Zufam.Et  quamuisBaldus&illum  le- 

atque  B aldus  t»  l.  vh.  C. dcfru tl.  tjr  lit.exftmf.  cutus  Sz\yccimdtcldfinaLhienMm. $.  itte  »»- 

Ufininl.froptr*ndumJjocno[lrD%.nnm.i4.P*'  «Mr./^.pugnentincontrarium,tamenillo- 

norm.ind.caffinemUtibus.dedoL&contumee.  rumfententiacomniunicalcnlorefellitur, 

num.29.  Rot*R3mxnedecifitj.  dereinditat.im  vtofiendttnr*Boeri»d.decif.2to.nmm.s.\Wt-  n 

mntiq. B0er.decif.2tz.num.}. Baldu*  ^flbtmus  quc  vrgetracionesab  illis  add ut\ x  5  quam- 
dt  Rojkfr Irnolttril  fi  fltpuhtui  es.ff.de  fiJeiuf-        cnicn.hxc  non  finc  damna  luisA'  1  dcir- 

Jor.SpecuUt.tntitul.de  expenj".  §.pofircme.nm-  colocum  haberc vidcaturdcfinitio,/.^ /fe- 

mer.t,A»dr.G*tLUbr.t. ebjerm.tst.MMm.sf.id-  rtlu. %.cMmfer vtndttorem ff.de aclton.emt. tjr 

queargum. l.qModfidomm.2S.%.idemqMuesl.  w«4.tamcnciusoccafionecontrahunrur, 

ff.maudat.item  l.final.  C.  deceftiM. &fofiUm.  & prouideri  a  temeratio litigatotc potue- 

remerf.  LfineJ. Codie.de JrMtJ.  &  Ut.txfenfl.fi  tuntekdcbuct\intidtc7.LqMi»<eidtt,ejrLtdem 

ft»nremuner*ndi.ff.  m*nd*t.  L qneniam. ejr Ifi  inru.S.%.finffuuiUg.  Aumi.eyd. Lquoniam. im- 

t}u tndo.Cod.de tejltbus. vbi  producenstcftes,  fr* .de  vipubUc*, quibus  adiici  poflunt l.fin, 

lllis  impendia  darc  compellitur,  non  ta-  CquaMd.froMoc.nonesJneceff.&dtd. §.h*c*m> 

»en  ipfi  imputantut  damna, fi  qu*  con-  temomnt*.  ImjlitMt. defern.temer.Utigent.  vbi 

c rax cr  1  n t,  item  l.fi fitfMUtm  et.ffl  de JtdttMffo-  nedum  expenf^,fcd  &  danma  tepcndenda 

r/^M/,adeo,vtvideaturaduocacus  dcteno-  fuoc.Ncqueeft.quodnostorqueat.^tefti- 

riselfeconditionis,  quam  quiltbetartitcx»  bus  audore  Baldo  buiuimodt  dctrimenta 

cum huic fui attuicii  iadura,nec non  (um-  06 lax ciaurtrclpondcri enim pofletin  legi- 

bui 

» 
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TiLitucTidiisj/fmdutemalrcmtr^  jji 

WsabiHodengnatitaltum  dehacrefilcn-  rteparrix  prxfefrtis  procutatorcs  &aaW 
tuirocfte^dciode  difpaeirnllarumlegum   ctiu  (uo  officiofungitionportrcrim^anve- 4 
clk  uiioncm»  cnm  piodne  ens  teftes  rurt-   rocauffa  ralis  fir, qux  per  fe  expeditacuni 
Um  culpam  contiabac^lquod  dc  iraprobo  cflcr>  &  pariit  prtriudicii  opera ,  &  multa 
luigatorcdici  nonpotdt.  kexatftem  t/uod  comroonftrationc  titigaftris  non  indigu- 
ft  domueftJetat.  tya/bmmmnsik nem  l.fi*  e*it,id  ftatuere  debere.  f  Qux  obiefuatio  tj 
;  naLC.de capttu.  fypofittmin. rctttrfi  non  rcctc  rcfpondet  his ,  qu.r  (upra  a  me  dc  viatico 
Iti  cautlam  deducumur,cum  mrHa  inuidia  jfinerts  3:  (omru  hofpttiorom  com  mcmo- 
itc,  quod  is,  quigratisrctn  accepit,  co  no-  mauint,qux&ipfadec1arati0ncrnabhaa 
mincnrhilcxigerepcrtlar,cum  prorfusnul-   obicruationeaecipercpoflunr,  vtrancde- 
luisiamnumlmtiac:quod  dcilio  dtcino  roumh-tiulmodi  fumtusdcccrnStur.cum, 
poteft,qui  propter  hcrtpropriascommo-  perniinrium  &  litcras  res  non  potuit  cx- 
doaduocatioms& laiarii  fui  fraudatur.  in   oX\czx\,argtim.cttp.eumdtle8i.  extra.de  dol.cjr 
cadem  cantTa,  cft  Lfinal.  C.  de  fruft.  ejr  lit.  ex-  cttnturhjc.  cap.  vcnitns.  extra.  deaccufat.  ty cap. 
^fw/Ttantum  cnim  abcft,  vtaliquid  prxlidii  finatts.  de  dtlat.  item  l.  ctcn pott fententiam.26. 
mdcrautuari  polfint,vt  potius  in  cofdcm   C.deappeSat.eyibidemBtriot.tnprtvcip. ^le- 
rctorqucn  queat.  (^utd  cnim  caufTxeft,  xand.tnapofi.  Brtd  num.t.  («ftrenf.nn.  1.  Salj- 
quod  aduocutusinprapriacauiraluccum-  cet.m  princ.item  l.  ftruot.ff.de ptgnor.aclton.L 
bens  aduerix  parti  hos  lumtus  rcfundcrc  titttr.%  fin.tumtcg.ftfuerit  ff.de  damno  infecl. 
cogarur,&  lsinduftnxfux  &vietorixnul-   l.ftd  anvltro.jf.de  tteget.  gfft.ii  dc  damnis, 
lumhabcatfolatiuiTi*contradcfinitioncm  quibusrarionepcrionjr  lux  litigatoresim- 
dtci.i.&tottHJtu.qttoduutftuctur.attertftat.   plicari  folent.  Sed  f  qu>d  "*  proptct  ab-  1  + 
adeo.vtnonablu  dapoflicvidcriconfide-   fentiam  fuam  ihdefcnli  rcrUm  polTeflio- 
ratio  AlbencidcRofa.qui*//tf. t.termtnatot   ncm  aut  vcnditionera  patiantur,  vel  pi- 
T»*m.j.puict,victum  lifgatorera  adhuiuf    gnoris  diftracVortcrn,  vci  pccnx  coirtmit- 
naodi  difpcndiireftitutioncmetiamcom-  cendxactione,  vcl  iniuriarem  fuamamit- 
pclli poiTe.  Cetcrum.quod in tali  cafu  cre-   ranc.v/ t.i.jf.dc nrget.^ft. i.?.§.fa.j[f.deeoyuod 
brius  placuilfc  videimus,quodq  je  tcxtus   certo  loco,  vel  fi  dercnora  prxdia  lua  facta 
aliam,  caraque  concludcntcm  rationcra  fint,  vcl  quxdam  lUra  amiifa,  vcl  xditicia 
habear,acommunifcntcncia  non  difccdi-  diruta,vcl  exuft.i,icem  familix  pecorura- 
mus,imo  addcndum  eife  exiftiraauiraus,   quc  cura acti non  lit,aut  poflcilio  aliitra- 
quodnondc(inr,quiconfuctudincfuxcu-  d'ta,de  quibus  t.prxtor ait. p.§.r>? prxterea. 
»    nx  ita  compatatum  ciTc  dcprxdicenc,  vc  f.derebus  autlont.  tndpoffiJ.  an  huiufmo- 
huiufmodi  darona  opcrarum  ormifanira,   di ,  &  (imilia  damna  etiam  in  victum  liti- 
nullo  modo  adiudiccncur,  vt  Thtfaur.de-  gatorcm  rcdundent  ?  Et  (ane  non  puto, 
tf  6j.num.s  f/rr.* /7>/«"*,qui  tamcn  in  co labi   quamuis  hxcinaliisactionibus,  iit  itt  d.l.j. 
vidctur  quodBirtolum/»  d.l.t.%  boxauttm   %.ftn.itemdJ.$.§.e8prgttre!t,  vidcantur  prjc- 
iudxium.nu 3.  Alex.nu.s  cr  tafonimmlfanci'   ftanda  efle,  quod  Imgator  procuratotctri 
fww.^///.auctorcshuius  (enteiuutcom  cortftituertdohisincommodismcdcripo- 
memorcr,cum  bztf.dJ.fi  (Upulatu*  .jf.  dt fi    tue  it,arg.l.fp.ex  qutb.eanjf. matorci  tninttgr. 
deiu(f.(^ilex.d  §. hectudiitum.  num.j. iafon  tn  reft. l.iS.eod. tit. quodque aducrlanus iplius 
fr*fentt.§  nu.14.  mcntemfuamfatisdccla-   hxcdamnaita  pixuiderc  rton  potuctit,  vc 
renr.i// tttamftctt Boer.letefupraailegato.Voc-  illa,dc  quibus  mcrttioncm  fccimus,  cuin 
roSocinus,Ioann.Fabcr,lacobinus,genc-  profeetioad  hos  ctfcctus vdriiimilitcr nort 
ralidiftinc.tioncvii,nullammcntioncrafa    tcndcret,4r^./. verum.  & Lqui inmru  ff.dt 
ciuntdehisdamnii,qu^rationehuiusper-  jurt.tlr  l.vulgtrit.  §.ftd et/i quu.eodcm  ittuL 
ionx.  cxplicari  dcbcnt.  Non  difplicct  ta-   dc  quarum  lcgum  nuellcctu  tamen  al>bi 
mcn  aniii  ab  illomterpofita  conlidcratio,  diucrimus>/.7///»/Mf  ff  dc«clwn.cmt.ty  vtn- 
quametiam  probat  Andr.  Gail  dicl  tbferu.   dtt.  circjfin.ttemdt./tfiert/ts.  §.cumpfr  vtndt- 
/j/.»»/»./?.nonfjciicqucmuisaudi  ndum   torem.codemttt.l.pcnutt  f. adtxhtbcnd.  idc|uc 
elTc.q  n  prxtcxcu Iuis a (uis  ncgotiis leauo-   dcfcndurtromncs illi auctorcs, qui  cxpcn- 
catu  &  eraticda.nnura  incurriile  contcn-    fas  viCtonxab  cxpeniis  contumadx  (epa- 
ditjiedtudicera,  ponderatis  controuerflx   rant  yvt  gtff.  &  8 jt-t  d.l.t .  ff.  de  atttnat.  iudic. 
circurattantiis,an  fcilicet  illa  ardua&ma-   mutand.tauff.f*ci.tdem Bartotm  Bstdm%X»gth 
gm  momcnii  fuent,  ita,  vt  iiac lntiruaio-  latobtn.Jlex.  lajon tn d.  §.  hoc  autem  tadttmm. 
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^fhres^^sreferi&fcquttur  Thtftur.dt-  re.m$,7^^fe^^mf»prM^f0rm^Mjf^hk 

tiff7stM.3.fjr*l*>y-  Zajiustnhoc  §  nu.  ^f.adco  nH.  +  lafa.nu  :.pvstrt6/Hfnf^fi*gtl.  tunfrtn- 

▼t  Baldumus  &  Mynung. §.  htc  autemo-  cum<y  titcs  ibtodtmtn  -htncfinttntitmltudt- 

mnttt. infiU.  dtpao.  temer.  iutgtnt.  ab  c rro r c  tos,Stchtrd.»u.j.  DtdtdCoutrr.prt&.qutjh c*p. 

M  c x cu fari  ncquca nr,q ui  pu tcn t,c t iam  jl ucn  j7.nu.r,  Dci n dc  i ocum h abct  hfccipfa dif- 

habcnd  am  rarro n cm^vttntetdmtnui^xiod  pofirie, Ouarauisf|ft>nee  q uis  1  i ti  renu  n  t  ia- 

fane  rcpugnat  dc*iniuon\ydtctJ.jijhritx.§.  ucm.T-rf  trtdit Btld.  IpoitqutmUti.C.dtp*  i% 

tumpcr  vcvdttorem  ff.  de  *d  tmt .  &  vendtt .  L  du.Ujan  htcnum.i.Zijnum.j.  Stchtrd.num.^ 

Hnjf.de pertc^r commod. rti emt . rjr vend. utm  K^tHgtL tn^.htctutemomnU.nn. >/. Injht  ac 

t.Procuius.jf  dtdtmrv  tnfccl.l.       (icut.jf.  de  pan.tcmtr.Uttg.  Sratuit  tamcn  illumtXCU- 

tu.p/uu,trctnd. kmcdum.mfi*  ff.de  operMbrrt.  fand u m, qut  ] » r r  1  an s  m i\ m mcn cis  vcl  co- 

Ztfim htc nu. 4i  Bxidus  d.tftntmm, tuh **> K  gmtVs  tc  Iti  m  omu  ftacim  lui  ccdi t ,  n cquo 

omncs  alii  Dodtores.qui  conltuuunt  da-  vkrj  perunaciuscontcndit.  Illamquc  pra- 

ra ni  excrinfeci  non  habcndam  cffc  rauo-  x in  pxobax&moU.djhncleffdciudtc.  Puto 

16  ncm?Porroadraicti  illoru  j  fcnccntiapof-  tamcn  llla.qu.r  dicia  lunt,  deillo  accipicn- 
f c  r ,  fi  de  cah  lucro  tra&ctur,  q,  prarlcns  ccr-  da,x)ui  iuftatn  Iittgatidi  cauiTam  habuit,  ii 
to  refcrrc  poilit,  vc  dtXimus  in  faiario  ad-  fortc  in  altcrius  locuTn  fucccircnr,  /.  qui  m 
11ocati,&cxcmpIuf>roponi  pocchV./fy«ttr  tUeriuj.Jf.de  regul.tur.  Tcrtio  tenet  rcfpon- 
Tttto.  +  i.jf.txcfuib  caujj.mit^nwiegr.riji.ilc-  fum  j  noftri  lcgts  ctiam  in  pcrlona  here-  i % 
terum,an  hxcdarona,quxfupramcmora-  dis,cum  temerirasadctunclo  iam  commif- 
nimus,  rationccontumacizvclcalumnie,  \zfaityittBtld./.j/fs*er.C.fi  prndcntc  aptcl- 

.  ctiam  agnofccndafint,in prxfcntia dcfini-  Ut.mors  tmtrutnmtjm.i.  trg. Lfiuani.todtm 

re  non  audco,  q,  illi  au Uorcs,  qai  his  cafi-  tttui.ry  Lvtique.jf.deret  venitc.  EcquamUis 

bus damna  farciend a  dcprard i l aii t ,  vt  Glof  repugnec  Alcxan d . ihtdem  in  nddtt.  Btrtot.  I. 

ft  & ahtfupr*  tnobu  rcixt t,  <uam  traditione  fi  eum.ff.de  jidctujfnbtv ,  tamcn  BaJdiopi. 

cxcmplis  non  llluftrenr :  puto  tamcnhoc  nioncroprc/crcndamftatuo^quod  nonio* 

conucnireeoruminterprecacioni^dumtn-  quamurde his expenfis^quar  onerent  fol- 

nituncur  doarin*  Bartoli> qui Ijtpncnrs-  ueniera,&  recipicoci  lucrum  adfcranc, U 

tor.ffc  rtm uttun httbtrh  & m  ratthsbtt.  au  €t o  r  %.jtn*l.  L  t%ff.fi quis  im dutnt.  m>n  obtcmp.  { cd 

cit,cnam  habcdam  cile  rationcm  damnfk  qujeviftori  rcitituant, quod  abillo  croga- 

qu o d  quisin bonis, propter  abfcntiam  (ui  rum  eft»  defenduntque  hanc  fencentiam 

fencit:  &  itaintelligi  poteit  fioer. dtttfjJt.  in  pr^fcnri  paragtapno  Iafon  nna.  "Zalnu. 

nu.S.  Glofla  6c  Binolmd.  Li.ff.t/t*IitmuJu-  /.f Qoarto  idem  probamus  eciam  in  cauf- 19 

dtcn mutand.c sujfftcls.i dcrafiartol. §  hoc *u-  iis  criminilibuS,  teXttts  cft  c xprcifus  /. y«» 

ttmtndtctnm.l.i  jfjt juu iw ducnt.nonobtcmp.  trimtn. mfr*. dthuqniucuftrc  non pojfnnt.fjr 

nu.i.  fiald.ff*  s.Ca(trenf.Iafon*».J.  Gail  d.  ifintl.de  frntl.  ejrlit.  cxptnf.  ctfit.  ctinmnitm. 

tb/erutt.tsi. nu.t^-  Aiberic. /  ttrmtmto.  C.  de  txtrt  dtptenu.  Ncc  ai  bitroraudiendum cf- 

frucl.&Ui.txptnf.sbi  ctiam  omnu  damna  4eBaldumAm»j*//fiiiW)f/r</r/«iif.vbiar- 

intxinfecatefundendapucac.Scdianc^KSr.  gumcnr.  l.non tgnorct.  Cod.todem  tttul.  idin 

%.fintt.  illorum  (ententiam  non  vidctur  caullis  criminaiibus  non  putat  admittcn- 

confirmarc  quodohftcnt  ratiOnes a no*DH  dum.  Facilis  enim  huiuimodi  di0bluciO 

propofitz.  l-^odec  tamcn  ea  fententia  re-  eft,fuppleripcrre]iquas,quodineadcmle* 

cipi  in  vcro  contumaceauc  calummante,  gcomiilum c[\J.nontH nenum.jf.de itgtb.ttt 

ne  fciliccc  dolus  ipiius  redundet  in  dctn-  stchtrd  hoc§. mm.$, Ptmoxmamcd/fincm Utt- 

mentumalrcrius.  r   ;  hm.de Me/.rjr  contumtc.  nu.i4.SpecuUt.1ntt/uI. 

Hadtcnus.qu^  expcnfc  in  codcmnatio-  dttxptnf.^.fnil.vtyf.exprt^tjjis.K^4ngel.tnd. 

ncm veniant: nuncaxioma anobis confti-  %Jm tuttmomnit.nu.ig. tnfitt.dtfotn.ttmtr. 

17  tutuadhuccetta  ratione  ornabim*."f  Pro-  Uttgtm.  SttycJjtcuu^j.  nihildiftinguensin- 
ceditenim  huius  g.dcfi  mno  ncdum  in  per-  ter  cxpcnfas  conrumacix  &  victonx,  Alht- 
fona ludicis  otdinarn, (cd  ctii delcgati, vc  tujeofiro%.nnmji.l»/on MtnuJt.BtrtolinU. 
colligere  licet  ex  legis  no(cr*initio&  §1.  ff.tdStnttnfionfML\ltrtnU.gU{ftinuf.fmtLdi 
Imo.fideperfonaarbitrt  tra^eturtcandem  doL&contum*eu  titppotyt.de  LMtrfiUin  i.pt- 
minimercipueinus.cum  acbicria  ad  inftar  trt.ffdtuutfi.numtr.  tS.  6c  hanciencctttiam 
iud 'ciorum redacta (umJ.z  dtrtttpt.&rbitr.  Didac.praci. ou .  //.c  ij.n.i. comrr.aricm  rc- 
SpccultitM.t.ptrt.j. ttt.de trbttro  &*jbitrtto-  u\xniU(..Ari:tn.i.scctdeni.n.tj.dctccnfGrttm 

tonftl. 
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tonftl. 07. nttm.t.Ub. t. Vttttus in thefaur.  tommun.  Didacus  autem  Couarr.       eap.  ty.  con- 

optn.  m verb.iudcx  tenetnrcondemnare,  Emma-  tcndit ,  fc  nunquam  vidi lle  dc  hac  rc  con- 

nuel.  Soarez.ineodem  thcfauro  in  iitera  E.  nnm.  tf  ouerfiam  moucri »  &  i dco  viclum  arbi  - 

227. Marttnt.de iudicfart.6.membr.j.n.ti.Seci-  crio iudicis  paflim  in cxpcnias  condcmna- 

nnsiumor  confti.j6.  numer.i4.ltb.2.  Iutius  cUr.  ri ,  eciamfi  prjefticeric  uiramcncum  calu- 

JententMb.$.§.fia.qud(l.62.nnm.  4.  vbicamcn  mniar. 

diftinguic  mcct  illos,  qui  in  vera,vcl  in  prae-  Scxto  non  putamus  referrc,  f  an  agatur  11 

fumtacotumaciafunt ,  quxfaneintcrprc-  dcfcntcncia  inccrlocutoria  vcl  dcfinuiua. 

cacio,  fi  ius  noftrum  intucamur,mihi  mini-  Vcrobiquc  cnim  condcmnacioni  locus  cft, 

mcprobari  Dotc^argnme.t.d.i.qui crimen  ey  ijiontgnorat.C.defrutf.ejrltt.cxpenj.capttfigni- 

c.catumntam,  ejr  eorurn  qut  tracJautmus  de  ex"  ficautrunt  j6.  extra.de  ttfitbut.  batdm  htc  num. 

penfts  m  cauffa  ciuit.  ejrtnfr.tattus  circa  exccptio'  ^.Kytngel.nnm.$.  Salyc.  nnm.42.  \^4lexaud.nn- 

ncsexeauJfaiufiadiffcremHs.Nccmoucv,quod  mer.29.  Jafonjtum.  to.Zaj.numer.  tt.Paul.  Ca~ 

iudcx ,  qui exomcioinquint,  non  facilc in  firenJ.iJancimus.hoctitul.num.i.&  j.tudae.Co- 

expcnfas  condemnari  folcac.    Expcdica  uarr.prac7^usefiton.capit.27.numeroficundo^ofi 

enim  rcfponfiocft, iudicem  non polfe  has  ^tbbatem  Dee.  ejraJtot  tnhanc fcntenttam  ct- 

parces  accommodarcnifi  iuftam  id  facicn-  eatos. 

di  caiuTam  habcac  ,  vclut i  quod  fama  con-  Sepcimo  ad  propagarioncmf  axiomacis.  2.  j 

fcntiensqucm  criminiscoarguac/.  iuflijji-  in  cuius  enarrationc  verfamur  Zafius  hte 

mos.  C.  de  rettoribus  preutnc.  <y  captt.quattter  nnm.6.  poft  lafoncm  ,  GuilicL  Albtric.Sc: 

tjrquando  2.  deaccujat.  Admonendi camen  Ang.abeodeminhanc  rcm  aduocacoscc- 

viuemur  c(fe  ,  audtorcs  quodfiexinquifi-  iamillum  cafum  pcrtincrcpucacquo  reus 

tionc  proccdatur ,  illum , contra  qucmin-  adcori  iuramcntum  in iudicio deculiflec:  al- 

quiritur ,  non  pofTc  vrgcri  ad  folutioncm  legatin  fulcimenrum  huius  rci  §fitttbifiu- 

expen&rum.  Hieronym.  Magomns dectfU.n.  oUnntynouett.de mand.prin.  Huc  viqs  occupari 

jy.  vbi  rcfert  Fclinum,  Gracum.Afiniumi-  fuimusin  exponeda&Iocuplccandaprin- 

ta,vtait,  fentientes,  qui  tamen  cam  indi*  cipali  noftri§.  cnunciarione :  confiqucns 

ftin&enonloquuntur.  aucemcfleviderur.vcfecundumcradirionc  - 

1 1    Quintononcuadetf  quiscenfuramno-  notiflimi  in  iurc rcfponli ,  quod  cxccpno 

ftrae  lcgis ,  ctiamfi  iut amcntum  calumnia?  confirmct  regulam,  t.quafitum.  §.  dentquc.ff. 

prxi  hcetic ,  cum  hi  fumtus  agnofccndi  fint  deinftru&.tirtnjirum.legat.l.nam  quod  tiqutd*.  \ 

rationcccmericatis,  quamuisdoloquisca-  §fin.ff.depcnuleg.  §.vtautem.nouett.  de  nona- 

reat,  t.eumqui  tetemere.f.dctudtctis,  &d.§Jtn  tierund.reb.ccctij.Wlos  cafus  cofeclcmur,  qui 

a/ttemaUemtraihacL§.hacautem  omniajnfttt.  cx  iuris  dcflnirione  vol  commcncanrium 

dcpttn. temer.iitigttnt.  vbi illud  criam  colligi-  intcrpretatione  iugum  propofira*  cheleos 

tur  cx  mfcriprione  rituli  /.  omncm§.fi».  de  excumiTe  videantui  :&  quidcm  Zafius  qui 

epijc.ejr  cteric.  BartoiJn  hoc §.num.  t.  Anget.  nn.  dc  hac  matcria  fufiflimc  fcripficfcx  numc- 

i.^/^rrV.».;(.improbataopinionegloiT^M  roexcepcionesperfequicur,quarumprc;ci- 

§.oponetynonelLS2.ittinGuJJ.ine4tp.pnemUti-  puacft,quam  vltimoloco  aflignacab  hu- 

busdedeiofj'  eontnm.  Odofred.  &  aitornman-  iusmodi cxpcnfis f  illum excuiari ,  qui  iu-  2 4 

tiquorum.Caftrenf.hUnnm.c.AUxani.num.  it*  ftalicigandicaufsa  habuerir,§.  cportei.noucl. 

aflercns  hanc  opinioncm  magis  commu-  #2Jetudtctb.ejr  i.qnifotidn.7t.§xtta,ff.  de  tegat. 

ncm,illamque  confirmari  inauthent.genera*  *.t.omnes,tirca  fin.fup.de  eptfc.tjrcler.authen.poft 

titeryfupr.  de  epi/c.rjrciertc.  a  Pctro,  Cyno.  &  injinrandnm%§.t.hocttt.  hancque  modcratio- 

Bart.  prerercaabloann.  ablmol.  &  Ioan.  nemprobancglofla /*<&:?.  §.oportet.  Baldue 

Andr.Petro  de  Ancharan.  &  aliis  diucrfis  hiennm.2.  Angei.nn.f.Saiyc.num.t6^jr/eq.AUx. 

inlocis,  ZzCnumjo.  Abbzsincap.fincmtitt-  num.7 .Albert.num.24.Iaf.nu.2.?anotmJn  cap. 

kusnum.21.  Socinusinverb.turamentum  ca-  finem  Utibntyextra%dedolotycovtum.  Gifljfa  tn 

(  Utmnidjnfuu  ftflenttu.   Ecquamutsaduer-  eap.facro,defentent.excommunic.Didac.  Couarr. 

fcntut glofTaeanobis fupraallcgatx, Ludo-  ind.eapj7.num.\.  id  vfquc  adeo  fccundum 

uic.  KonanJnij.inprine.  f.  dciureinr.  Bal-  Zafium.Iafoncm ,  Baldum  &  alios  proce- 

d\isint.nonignorat.Cod.dcfrncJ.  ejriit.exprnf  dit ,  vt  etiam  nos  liberet  ab  omm  parna 

tiitm.  4.  tamen  idem  Baldm  tj.jf- dtt:r,-e:::r.  iuris &  canonis  fccundum  norata  Ioann. 

§.fedetftnum.  t.  contrariam  fententiam  fc-  Andr.  eapit.  primo  ,  §.  fin.  dc  elcd.  librt 

^uitur,atquc  multis  rationibus  dcfcndit.  fexto. 

'  v  Aaa 
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C^tcrum  hanc  dcckrationcm  cum  alii,  poflc.  f  Nam ,  quod  ad  gloflam  attinec,  ift 

tum  maximc  Iafon  cx  diucrfis  cauflis  rc-  cuius  au&oritatc  omnes  impclli  &  prxci- 

ftnngunt,  qux cum  pro maiori  partc mihi  pitcs  fcrri  animaducrtimus ,  miror  tantar 

non  iatisfaciant,  ncquc  cum  iuns  xquitate  eruditionis  ,  ingcnii  atque  diligentix  vi- 

conucnirc  videantur ,  paullo  cxadtius  eaf-  ros,aflcrucrationc  vniusauc  altcrius  teme- 

dcm cxaminandas  puto.  Statuit  cnim  Ia-  rc  innitcntes,  cu  cxreris  labi  potius.quam 

i  ion»./.»/r,&Zafi»./<*.Bald.»*»»..2.  Alberic.  ciufdcm  gloflx  vcrba  accurate  cxcutcrc 

n.2f.  verf.tttm  atttndcda  eft ,  Caftrenfawww.f.  voluiflc. 

k\cx.num.3.tjr4.&confi/.37./ib.2.Salyc.htcn.       Enimuero  Glofla  de  cxcufationciuftz 

//.Hippolyt.  dc  Marfil.  in/. patrttjrmarito,  caufl*z  nonloquitur  ,  ied  iuramenti  calu- 

ff.de quafitonjium.2s.  lmol./»  lfinff.de  reiudtc.  mnix ,  vt  vcrba  ipfius  gloftx  cuincere  po- 

Bald.  &  Angel./»  /.  nonjiiumff.  dereivindic.  tcrunt.  k\tcn\mindic't.§.oportet,neuetij2.m 

Tiraqucl.  de  retratl.tonucnt.§.i.gUff.  2.  num.  di(tion.filo,veldic ,  quod  dtcla  reguU  ab  tnitto 

5/.  M&tC\lfingu/ari  237.  Didac  Couar/>/ acl.  ficfuit  tntcuc£t*,etiamantc  hanc authenticam fi 

qutfi.captt.zf.numj.  vtrf.  hactamenjextade-  fctlicttiudittftderit ,  quod nunquam  debctjcde- 

claratio  Anton.de  Butr./»  capit.fincmlttibut  t  rcinantmo  tudicie,  quandode  catumniaiurant, 

extra,de  del.tjrcontumae.Mcx3ii\d.cer;fi/.j7.  n.  nififintptliu  tx  premtfftoncj.  2{amtocafu, 

34.  Itb.  2.  itemconfil. 34  numer.  6.  ejrvtrobtque,  etiamft  fit  iuratudecalumnia ,  debtt  condemna- 

Nattai»  addit.laC.mi.  qui  Eoma. §.  qut  fratret  rivicJue,  tum  ejrdeiufia  ignorantia  tttam  iurt 

ff.dt vcrbjob/ig.  Lanccll.  Dcc.  Ltum  quitt-  veteridiceretur  ,vtd.l.  detegat.2.  quijoiidu.%. 

mereinprinc ff.de /W/c.Franc  Corn. (inguiari  tttam,tjrdetpifi.ejrctcr.omntsinfint,  tjr fecun- 

i20.Ph\\\p.¥tanc\iScapit.t>$.fi>t.deetect.in6'.  dumhocbeneJiabit,iUoadiecto,fotoejre.  quiav 

iuftam  cauflam  non  excuiare ,  fi  quis  altcri  numfitumadiicietur.  Hxc  funt  vcrba  gloflx, 

x  5  expenfas-f  in  cucntum,quo  quid  non  face-  qux  innucre  videtur ,  quod  iuramcntum 

rct,  promififlet,  adeo  vt  iure  a&ionis  de-  calumnixexcufctab  cxpenfis,  nififpecia- 

bcrentur.  Moucntur  aute  au&oritate  gloi-  liter  eflent  promiflz :  tunc  cnim  illud  ad- 

fo,  in§.oportct  innoutll.  28.  deiudicib.  quam  i-  mittendum  non  cflc.   Porro  nos  oftcndi- 

bidem  fcquitur  &  commcndat  Angclus  musfupracx  communicalculodo&orum, 

Pcrufinus,icem  G\oCix,ini  3. §.fi rcm.ff.de  te-  quod  iuramcntum caiumnix  non  prseftct 

gat.f.  nobis  ab  huiusmodi  pcriculo,  nedum  fi  ex- 

x  6     Scd  fanc  hzc  traditio  mihif  nunquam  penfx  in  ftipulationem  fint  dcdu&x ,  fcd 

placuit.Et  quis  nullum  au&orem  habeam»  ctiam  fi  nullo  modo  fint  promiflz ,  ita  vc 

qui  hanc  dottrinam  apcrte  impugnct,  $  gloflaminhacpartc  non  vfque  fequamur. 

RaphaelcmCumani»</./*.§./ rcm.jf.de ie-  Diucrfum  autcm  cftjn  iuftacaufla, qux vc 

gat  j  &  Carol.  Molinxum/»*^//.  ad  confil.  gloflacircafincm>quamuis  ob&ureiignifi- 

^icxand  ij.inverb.promijfeMb^. item  )4.i»  cat,ctiam antc noucllx  coftitutionem nos 

verbJuftam,  itb.  4.  pratcrea  cottfit.  1S3.  in  vtrb.  ab  huiusmodi  difcrimine  vindicare  folcat, 

fiatuto.  tamcn  non  dubitarcm  aflercre,  difi.Umntscirtafin.tjr  dic7.i.quifiiidum.§.et- 

hanc  contrariam  fcntcntiam  efle  ncdum  iam.  lufta  autcm  caufla  confiftit  in  igno- 

humaniorcm,fed&tutiorcm,&fecundpm  rantia&  varietacc  controucrfix.  Quod 

iuris  pronuntiata  vcriorcm.    Quodvca-  aucemhoccafufipromiflxexpenfzfint,il- 

pcrtius  apparcrcpoflit,  non  grauaborar-  lz  nihilorninusprzftari  debcant,hocglof- 

gumcnta,qux  vtrinquc  in  cauflamdcduci  fenon  rcpctit,  ncq-,  cu  fundamcnto  iuris 

poflcnt^proponerc&adincudemrcuoca-  aflcrercpotuitncq;ctiafinudc  hoc  ipfum 

i7carc.  f  Moucnturaflertorcshuius  opini-  dixiflct,inniti  ipfiusintcrpretationi  omni 

onisaditafcntiendumduabuspotiflimum  lcgumauxiliodcfticutxdcbercmus/»r»/*. 

ex  cauflis :  primo auctoritate  gloflfc /»  d.  §.  C.de/entent.ejr  inter/oc.em.iud.tjrc^go.difiinJ. 
oportetjn  vtrbfolo,  ittmg/o/Ja,m  /j.ff.  dete-      Hxc  cumitafint.videamus.analiquid 

gat.j.  §fi  rem.in  verb.fortaffis ,  itemg/ejfa  in  t.  pt  xfidii  cx  gloflat/.^/iww.  in  verb.firtaf  j| 

non  folum,inverb.oportereff.dcrei  vindic.kd-  ftt.ff.de/egat. 3.  fibi  polliccri  poflcnt ,  vcrba 

ducunt  fccundo  verba  omnia  itaintelli-  gloflq  ita  fc  habct:  Scdquidjpdefi icgatario  taie 

^enda  eflc  ,  vt  aliquid  addant  iuri  com-  iegatum,cumvi£tmvi£tori  ctndemneturin  ex- 

muni.  Cxrcrum,  fircmadiuftumcalcu-  penfis ,  vt  Cod.  deiudic.i.  properandum. 

lumreuocarcvelimus,  non  pucohxcar-  autem.  Rejpondeo  ,  quod  rationem 

gumcnta  ab  illis  delcgatas  partcs  tucri  di  potuit  habert  htrts ,  vndt  mn 
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peroffciumiudicu,vtfupratit.iJ.quiJolU!um:§.       Pro  defenfione  igicur  huius  fentcntia:, 
ctUmfcdper  achoncm  cx  teftamentofic.  Harc    quam  &  bcnigniorcm  &  vcriorcm  ftatuo, 
vcrbaprima facie dcmulccre aures  capien-   mulca argumenta  in  confidcrationem  vo- 
riiimpoflcnc.fcdrectcfubducta  non  idem    caripoflunt.  Primo.quodomnesconuen- 
confcqucntur.  Quarritur  cnim  in  cexcu,   tionesfcontrahentium  a  lcgc  intcrprcta- 3- 
an fi  quii  rem ,  quam  debcbat  ex  JlipuUtu ,  ei -   tioncm  recipiant,  nili  nominatim  quis  iuri 
demlcgaucrit,fidetcommittereillipoffit>  Etne-    iiio renunciaucric ,Uumte.JfJerebxred.ftcert. 
gac poiTc ,  liccc cxlegaca  commodum fcn-  petJ.qutcUmcum fitium132ffMvcrb.0bUgJ.cx 
,   tirc  videacur ,  quod  dominium  nancifci-   emto.tiff.de  actton.emt.ti-  vendtt.  authcnt.hoc 
tur ,  neccxpc&acex  ftipulacu  actioncm,    itajnfr.de  duob.reuftip*uthentfr*Jente.ekfide- 
fbrtaflis  &fumtum  liris ,  qucm  fuftincrenr,   iujfiauthent.hocfedebitor, tnfr.de pignor.Cum  i- 
ficx  ihpalationeliueaiec.  Exhacdcfini-  taquclegcsiuftamcauflamcxcipiant./.jjwf 
cionc  cexcus  cc  gloflx  lnterpreracionenon  foltdum,  78.%.cttamreffubtica  ff  dcttgat.2J.0~ 
poceft  illa  do&nnaclici ,  quam  inccrpre-   mnes,}3.§.finfufr.dccptfc.&  ciertc. conlcqucs 
tcsanobisdefignaci  confirmanr,  quodiu-    quoquccft,  vcpaccumdcfoluendis  fumci- 
ftacauffa  non  cxcufec  a  licis  fumubus ,  fi   bus,  ii  quis  liccmegiflcchanc  euammode- 
iure  ac"kionis  dcbcrcncur.    Ncque  enim   racionem  accipiac.  Sccundo  quodnedum 
cexcus  eo  cocqucri  poceft ,  fed  folum  innu-   couencio  fimplex,/  exconducloy  §ft  vno,qui 
ic,  qucmlucrari  fumcus  licis  cx  cali  lcga-   atiastexettff.Ucat.-f  fcd  eciamfi  facramcncif* 
co,  in  quos  incidere  pocuiflec,  ii  fola  ftipu-   religionc  iubnixa  {itJ.fin.infraidenonnumer. 
lacione  nicerccur.  *  Potucrunt  cnim  fuiflc  pecun. cap.i.  deiureiur.  tn  6.cap.  quemadmodum, 
iuftar cauflx difTeredi  folutionem cx prima  cxtr.de turcimr.  fecundum naturam a&us in- 
caufla,quaetamen  ccflenr  inlcgato.  Hic  ccrpoficiexaudiacur.Terci©.*j-quodvirbo-  $3 
fenfus  cft  noftrae  gloflar,  &  ica  gloflam  &  nus,  qualemomnc  iudicem  efleimagina- 
ccxcum  incelligic bztto\.indic7.§.firem, nu-  mur,arbicracurus  non  fic,vc is  ccncatur,  qui 
mer.  j.  In  cadcm  condicione  &glofla  in  iufcamcauflamhabcacidnon  facicndi,/./-  • 
verbo  oportere ,  /.  non  fotitm.  ff.  dc  rei  vin-  temSabinus.ffdeprocurat.  Quarco.quod cc- 
oUc.  iamfi  quisrenunriaflccomnibusexceprio- 

Dc  fumcibus  enim  liris ,  qui  in  ftipulaci-  nibus ,  t  camcn  huiusmodi  placicum  can-  5  4 
onemvcniflcnc, rauca  ibidcm  omniafunc.  quamgenerale&capciofum  ipfum  noob- 
5  o  Scd  i*  alia  difFcrcncia  commonftracucin-  ligccneq;  efficiacquo  min*,  cx  mfta  caufla 
tcr  cxpcruas  qua:  cx  promiflione,&qua!  of-   fc  cxcufarc  poflic,  /.  fcdttfiquis  §.qu*fitii.jj.Ji 
cio  iudicisprarftandicfinc,  vcfciliccchxfi-  quueautjtuififiend.caujffacl.-f Quimoquod  3  f 
nico  iudicio  amphuspetinonpoflint,  illas  conucnciononfolecreferri  ncqjpcnmerc 
autem  quc2ntfdrgJ.4.depofit.  &l.  1.  hoctitul.  illa  iura,  de  quibus  verilimilitcr  cogiratum 
Eandcm  quoquc  difFcrenriam  obieruauit  non  cft,  aucqux  cx  poft  facto  luperuenire 
glofla  indtcl.§Ji  rem,& ibidcm  Barcol.  acq;   (o\cv\t>l.qui  cumtutortbusff.de  tran/atttnprin.  , 
alii.  Ha?c  confidcrario  fubmoucc  vniuer-  ejr§fin.  Sexco,quodip(anacuralis  arquica- 
fum periculum,  quod  nobis a  fccundo  ar*  tis  iufticia  illi  fufTragari  vidcacur ,  qui  iu- 
gumcnto efle poccrac.  Noncnim  exiguus   ftamcxcu&cioniscauflamhabcac, /./«/?  0- 
cftcffectAis  ftipulacionisincerpoflcx,  cum  portet.i}.§.fienim  quu.  Scpcimocommcn- 
inde perpecua  aduo nafcacur,  q u x  incra  c n-   dare  hanc  fcncenciam  videcur  /.  vendttoret. 
gincaannos  moucripoflic,  Ificut,  infra.de  t02.ff.dcverb.0bUg.  O&auo Ureditor.ff.de di- 
prafcript.trig.vel quadrag.annor.  Quod ianc  firacl.ptgnor.  Non o cap .fignificante, dt pignor. 
defumcibus.quiex  ofncio  iudicis  inferen-*  DccimoifinjnfrJecondit.it/Crt.  Vndccimo 
difuncdicinonpoccft.  Hisicafubduccisj  ljtrgentumff.de ammodat.  Vndcfihercs  qui 
videamus,quibuslegibus&argumenusdi-  iuftamfignoranu<jcauflamhabcc.perccr  '  & 
uerfa  pars  fuam  fcnccnciam  fulcirc  poflic:   cum  ccmpus  licigarcc,  quoadde  fidecon- 
&quidemCarol.Molinauis*»&rwyty.4»*-  ucncionis  conftarcc,  non  ammaduerro , 
^*f4/7^/jfaic.huiusmodipactioncmfecun-  quare  allcgatio  ignorantia:  iuffragari  jpfi 
dum  naturam  accus,  &  ius  communc  inceU  non  po&tXqMiinatiertu* ,  42.  ff.  dengutkmf, 
ligendam  :  lcgcm  autem  nullam  allegac.  cumacl;orfibiimpucaredebeac,quodantc 
Cumanus  cciam  dc  ftacuco  loquens  idcm  fufcepcum  iudicium ,  dciurc  fuo  non  do- 
^  pene  proponic,&  adducic  cap.  tum  dtlcttus,  cucric 

'  tm.de confuttudinc.  .  Parfracionc  ,fi  quis  conccndcric ,  fc 
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foluiflfc  quod  dcbcbat,quod  fccucus  eflTct  h- 
dcm  litcrarum,quas  ad  fe  miflas  arbitraba- 
tur JLquiddm  debitor.ff.de  doi.mai.quod  chara- 
cter  hccrarum  non  abfimilis  cffctjjompard- 

tionesjnfrdydc  fdemftrum.  poftcaauCCtnap- 

paruiflet,illas  litcras  falfas  cflc  inhumanu 
duccrem.fi  huic  prctcr  damnum  fortis,ecia 
fumcuu  in  iudicio  ra&orum  prxftacioncm 
irrogarc  vclimus. 

In  cadcm  caufla  ctiam  illum  eflTc  confti- 
cuo,  quiexiftimans,  tcftamenco  fehbcra- 
tu ,  poftca  prolatis  aliis  tabulis  rcuocacum 
idcfle  animaduercac  ,auc  fiviciumtefta- 
menci  cx  poftfa&o  cflfec  decc&u>£  2ff.de  co- 
dittdndeb.  §.  t.  Nam  fi  incerca  cemporis  rc- 
cufaflec  folutioncm,  xquitas  non  patietur, 
vtfumcusliciscx  ftipulacionc,  qux  forcaflc 
incerpofica  erac  agnofccrc  cogacur :  cum 
hicerroriuftusfic.&eciam  in  conftanftifli- 
mum  qucmquc  cadercpoflic.$.^*«r  dgens. 
inftit.ded£f. 

In  cademcauflTaeftexccpcio  fccudolo- 
co  propofica  ab  Alberico  num.eS.  Ang.  in  /. 
mnfolumff.de  reivindic.  E2TZ.inLf.§.ft  remff. 
detegdt.j.  Abbac./»f^.  vnic.de plusbetit.  Crc- 
57  menf  tn  fingul.  120.  quodfilcgc fmunipa- 
licaucacurvi&umvi&ori  in  cxpcnfascon- 
dcmnandum  cflfe.  vccunc  iufta  cauflano. 
bis  a  periculo  cxpcnfarum  prxftarc  non 
poflic.-quod  fcilicccftacuca  fempcr  ica  in- 
tclligcndavidcantur,  vt  aliquid  prxftcnc, 
drgument.lfiqudndo.ff.  de  legdt.  r.ttem  ctpit.fi 
pdpd,depriuileg.  in6.  Bdidus  in l.fecundd,tnfrd , 
de  prdfcnpt.tong.  temp.  Vdfqu.  illuftr.  qudftion. 
hbrofecundo>cspit.6i.  num.  6.  Eccnim  cum 
vrgeancomnes  illxrarioncs,  qux  fupra 
propofitxfunc,hanc  craditioncm  minime 
admircndampuco,maximc  quod  (acis  lan- 
guida  hxc  confidcracio fic,cu ftacuca  n  6  co 
coniilio  condancur ,  vc  vim  priuilegii  habc- 
anc,  fcd  vcrudcshomincs  fidinguxlacinx 
lmpcrici ,  vcl  iniurc  noftro  non  ita  vcrfa- 
ti ,  vc  cauflx  circumftancix  poftulabanc, 
fcircpoflcnt,  quid  rcgulariterillis  amplc- 
ttendum  cflct .  &  plcniorem  cxplicatio- 
ncm  a  iurispcritis  mucuari  poflcnc,  vcvi- 
dcrc  liccc  in  criminali  confticucionc  Impe  - 
racoris  Caroli ,  imo  in  ipfis  Iuftiniani  in- 
fticucionibus. 

Nam  cum  fit  nuda  iuris  communisre- 
cicacio ,  merico  ab  eadcm  declaracioncm 
recipic, l.in honormiti$.  §.  t.  ff.  de  ebtigdt.  ty 
acI.  cdpit.  inne/tm ,  extrdje  iniurJL  fin.ff.de  de- 
cret.dbord.fiut.cdp.cumditeffus,  extrd,de  cen- 
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m1t.num.21.  Imol.num.2.Dec.  ctnfil.26S.num, 
j.  Menoch.  ttb.  i.arbttr.qudft.  Cdf.j2t.  num.  tj. 
Comef.  §.  in  perfomtm  num.  2$.  infttt.  dedtf.  A- 
Ux.confii.io.voi.i.».4.Crduet.confjst.nJ.itb.r. 
S0c.tunxonf.i9.nuJ.  Bartc/.m/.).§.Ux  Faicidtd 
drgum.ctustextusnuma.Cdftrcnfinum.  2. 
geUnfin.Socinjtum.4dJmel.num.7.(jr  S.  <^Atex. 
numj.Nicol.EuerhdrjnUco  krdttene  iegis firi- 
dd.  num. tj.&fiq.  h cccdic  do&rina  noftro - 
rumincerprecum,pocius  admiccendum  f  5* 
cfle,  quod  legcs  municipalcs  otiofx  fint, 
quam  vc  aliquis  indebici  damnum  pacia- 
tur,  Alex.inL4.ff.de  ddmn.  tnfeii.  §.  prdieratt, 
numjt.Itdnn.db  ImoLtbidem.  num.tj.  hfon  in  L 
cunc7ospepulos,/uprd,de fummd  7rimtdte,num. 
S6.  Decitsscenfit.jp.vet.  r.  numer.6.  Emmdnucl 
Sodrezin  thefkur.  comm.opin.  invcrb.fhtutdd 
popule.  numtr.iS.  drgumcnt.L.quotiens,fiipra  de 
prccibm Imperdtort ejfcrend.1.2.  de  noxdl.  attien. 
Cdpfuperee.extrdMoffic.&fotefi.iud.delegS^ 
deeciamhanc  ipfam  cxceptionem  nomi- 
nacim  repudianc  Alcxand.A/f  »«/».7.  laf ««. 
6.crfeq.ZiCnum.2r.G\off.in  dUtienfdtii.  cap. 
iJecenftitut.ic  ibidcm  Anchar.  Baldus«£ 
trrmtnato,  tnfra.de fruct. & tit.expenf  Didac. 
Qvwzxfrd£t.q.c. 27.^.4.  vbiplurcsrcccnfec 

His  ica  conftitutis.xquc  periculofas  cfle 
conftituo  alias  declaracioncs ,  quas  poft 
Baldum  &  Angel.  pccfequicur  Iafon ,  vc 
fciliccc  iufta  caufla  "J*  npn  cxcufcc  ab  cx-  5  9 
pcnfis  fcntcntix  intcrlocurorix  ,  iterru 
qux  fportularura  rationc  fuftincri  folent, 
cu aduerfetur prxfens  noftcr  (T.  itcm  L.fan- 
cimus  hec  eedem  tit.  &  ipfa  xquitas  natu- 
ralis.  Qua  dccauflavcranqucrcpudian- 
dam  cenfeo,quod  vbi  cadcm  racio  mccrue- 
niac  in  parcc  alicuius.rci ,  idcm  pronuncia- 
rc  debeamus,quod  in  coco,  Lqu*  de  tete.ff.de 
reivindic  AdmicccrGmicaqucfenccnciam 
Angcli ,  fi  culpa,  vel  concumacia  circa  fcn- 
tcnciaminccrlocucoriam  ab  co,quiiuftam 
cauflam  in  principali  concroucrfia  habcr, 
commiflTa  cfler.  Quod  ad  fporculatas  ac- 
tinet  >  ipfe  Baldus  ingenuc  fatccur ,  illud 
confuccudini  pocius  accepco  fercndum, 
quam  iuri,  quamcameniniquam  eflefta- 
tuo,  &  proptcrca  nonadiuuandaminter- 
precacione.  Illud  excraconcroucrfiamcft, 
cauflam  iuftam  tunc  non  patrocinari,  cum 
cxpenfx  racionc  concumacix  fiuc  conccm- 
tus  in  iudice  infered;  funt,  vt  fupra  copio* 
fcillud  pcrfccuti  fumus./*  §.etfi  quid*m».je. 

His  prxlibatis  rcliquum  eflc  vidctur,vc 
excwi*m\xs,quuiiUcdufidfintf  qtutvoshocpe* 
rw^Airw^JC^auaquxftioacnodubito  !• 
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iuftamignoranriamfucccdentisindcerius  entiam  cum  intcgritatc  coniuncram  ,  vc 
locum  in  hac  conditionc  vcrfari,/.  qui  tn  ai-  ctiara  racit  Andr.Tiraq./*  tttcl.de  pcen.  tcm- 
tertm  +z  tf.de  regul.tur.1 fin.ff.pr9/u9.  L  vtdee-  perand.cAu(J.ii.num.ioS.  allcgans  fcntcntiam 
mtn.tf.de mtitjur.Gtotfa,  v^Albericm ,  Decimin  gloiTe, :  paria cfle non  adhibcrc  mcdicum, 
d.t.qutinetterius.  Abfurdum  cnimcflet,  fi  vcl  minusperitumacccrfcrc.  Idcmquoq; 
qu  js  non  comperta  rci  vcritatc ,  cogcrctur  probarcm  fi  concrouerfia ,  in  iudicio  agita- 
ius  fuum  indctenfura  r  cl  1  n  qu  cr cj.ittudjj.  de  ra,  cflcc  iui  is  dubii,  fccundura  ca ,  quac  m  fi- 
petitJicred.  mili  quxftionc  mcmoriar  prodidcrunt  Pa- 

Sccundam  cauflam  noftri  do&orcs  vt  normiran.  incapit.  tum  dtUiim  dt  con/uetud. 
AUxand. hic  nu m .9 ■ lafon  num.S. Stchat d.num . s.  num.12.  <^Anus  PineilJn  t.  2.  C.derejctnd.vend. 
Zafnum.30.  Bald.in  autbent.generalitcr  tfupr.  de  part.t.cap.^.num.^e.Ma/card.cenciu/^p.uum. 
epi/c.dr clertc.PanermitanJn cap.calumntam, ex-  rp.DieUc.Couar. ifart/u* relett.  c.pojjcjfor. nu - 
tra,  depeen.Cardttud.in  cUm.2.de  m*gtfirii.AUi-    mer.t2.§.  7. 

4t.reguLtfrtJumpt.eap.st.  in princtp.  Pan/xon-       Probabilior  itaquc  ccnfcri  debct  certia 
4 1  fit.7.  infinMb.j.  conftiruuncinaucloricacc"j"    eaiuTa.abeodem  Bald.  int.generattter,/upraf 
docloris,  qui  confultus  rcfpondit.aliqucm    de/acr9/ancl.eecle/  Ialone»».J.  Alcx.».  7.  Zaf 
iuftamcaulTamfoucre ,  quod  huiusmodi    nu.32.  Sichardo»*.//.confidcrara,ficeftcs, 
doctorcs  habcant  potcftatcm  intcrprctan-    dcquibusactorf  coridcbat,cx  aliqua  cauf-  4  J 
di  lcges.&corum  opiniones  fint  probabi-    farcicclifucrunt.velutiquod  infames  finc, 
les capitj.de  pofiul.pr*Ut.  L 1. ff.de  Ugibm.  L 1.    auc fimili  vitio laborent ,  quod  au&orjcate 
41  infra,deprofetfor.  vrb.  Cofiant.lib.  1».  ~[  Scd    tcftimoniicneruarir.  Scicndum  tamen  eft, 
fanc  hanc  dcclaracioncm  fcmpcr  fufpc-    hanccnunciationem  indiftin&c  mtellccta 
clam  habui,quod  talem  interprecatioacm    crudiorcra  cflc ,  quam  vt  ftomachus  rcctc 
illa  abfurditas  vidcatur  confccutura,vc  nul-    compofitus,candam  concoqucrc  poflir.  E- 
lus  litis  fumtus  rcfundcrc  cogacur,  maxi-    ccnim  fi  calcs  ciTeabmitio  compertumha- 
mcfi  Iafonem  fcquamur ,  qui  diuidendo    buic,cemere  iifdcm credidiflc  ccnfcbicur, 
hanc  quaeftioncm  primo  conftituic,  illud    contntj.§.fin.detefi.eap.expartet  dttefiib.caf. 
efnccrc  pacrocinium  vnius  doctoris.  Se-    tefitmeniumxod.titut.  Accipio  icaqucillam 
cundo  illud  cransfcrr,  ad  pcrfonam  docto-    cum  ccmpcramento  congrucndi :  fi  poftca 
r is  confulentis ,  quamuis  ibidem  vidcatur    illotum  improbitas  detccia  fuerir,  argum.  I. 
duos  rcquirerc. Eccnim  nullus  liccm  faccre  fi  quis tefltbm  infra ,  deteft. item  Li.tnfr.de tefia- 
inftiruic,  quin  patronum  aliquera  qua?-    «^w/.quamlolusallcgat  Baldus.  Cctcrie- 
f at.Et cxpcriudodcprchcndimus>vtincul-   nim  nuda  recicacionc  conccnci  funr,  /.  in 
cac  cciam  ipfc  luriscofulcus  in  L  itemfi  vnm    tnfirmando.  Stf.  decenHrm.  tut.ejr  cur.tt  em  I.3. 
17  .$  frincipeUterffMreccpt.arbttr.  homines    §.quamuis.ff.deadmtntfijm.&eur.  quo  eciara 
ad  diflcncicndum facilcs  ciTc  maximc , qui    rercrri  poccft t.Jiqutsmator.  §.fin.Jj. debon.it- 
rauneribus  vcl  mercedc  irrccici  ccecuti-    bert.  quem  ad  hoc  in  fimili  quarftione  cx- 
unr,  vndcaduocacus  caufla*,  ncquidem  in    pcndic  Speculator. 

tcftemproducipotcft,//«./</f  tejiib.  Prae-       In  eademcondirionefcciamillumcflc** 
tcrca  iubcmur  non  infpiccre  ,  quid  vnus    conftituo.  qui  motus  au&oricacc  tcftium, 
aut  altcr  fcnfcric iLnem9,infr.defentent.ejrin-    qui  ancca  profefli  eranc,  rem  ica  icfe  habe- 
terloe.  omn.  iud.  fcd  quod  legibus  ftacucum    re,&  fe ,  ii  opus  fucrit,  ccftimonium  prarfti- 
cft.  turos,poftcainipla  dcpoficionc  illum  dc- 

Icaq,  admicti  haec  fcncenria  poflcc,co  ca-  fticucnnc. argxap.  Pautum quafi.  3.  ^yiUxand. 
fu,fi communis inccrprctum doccrina,cum  menm.tUafnJ.  Quarde ceftibus  djda / unc, 
huiusmodi  rcfponfo  concurrcret,  cap.  ne-  cadcmcciam  ad  inftrumcnra  &  alias  pro- 
uimus  de  verber.  fignifi  infr.item  L  t.  de  ejf.  bacionis  fpecics.vcl  racioncs  rcfcrri  pof- 
quafi.injlitut.de emt.ejr venditJ» prineip. t.  ath-  func,  fi  quis  cifdcm  domi  fuar  dcprehenfis, 
letas.jf.de  hisquinetJnfamJ.  quafttum.  §-fed/i  vcl  aliundc  na&us  credcndum  cflc  cxifti- 
fundZstf.dtinJhvcJ.rjrinfir.Ug.  quamuispro-  maucrir,  &  tamcn  vitia  jnftrumenrorura 
ptcrlcgum  auctoritatcm  alitcr  pronunti-  citraculpamvtcntis  ln  luccm  cmcrlcnnr. 
atum uc. Icafedcclarac r\\cxznd.bic  numer.  Sed dciibcrarionis  l'cf  polllt, an idem  4  j 
/;.Sichard.«0»iX&ab  eadcm  interprcta-  dcfcndcndumfit,fifcmiplena  probarionc 
tioncnonvidcnturciTcalicniZafius,»*.^.  quisinftructusfir .'  Ec  quidem  Baldus  /»/. 
dumin  docrorercquiric  conucniccem  fci-    quiprobafiejttfr.de catum.K\cxznd.hict:um.ij. 
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lafon.»»./.  qui  etiam  plurcs  allcgant,  Lan-  uationcm  eiufdem  Alcxandri  numer.  t4.poft 

fz.mc.infuaprax.c.decxpenf.tt.nu.3.  Schcnck.  Hofiienfloann.  Andr.  Anton.de Butrio,  Petr.An. 

inprogrmnafin.firicap.vitim.  Rosbach.  infuu  cJjar.num.34.ZzHi num.j+.VznorJncap finem 

/>r4c7.//r.7*.conftituunt,etiam&hanccau£-  UtibMydedot.&contumacnumer.ty.post  loann. 

fam  ad  exfccutioncm  ipflus  pcrtincrc ,  arg.  Andr.e?  Bartolum  a/Ugatos,  cxiftimanciumf  & 

cap.mulieri,deiureiur.  Itcm,  quodcogitarc  intcgritatcm  pcrfbna:  Iitigantis  hoc  con- 

poterat  rcum  in  iudicio  intcrrogatum ,  il-  ciliarc  poiTcnihil  in  fulcimentum  huius  o  - 

lud  negaturum  nonfuifle,  aut  quodiudex  pinionis  allegantes,  quam  quardam  argu- 

in  fupplcmentum  ipfl  iuramcntum  dela-  mcntaacquedubia.&  quaralibictiamano- 

turus  cSczJ.inbon£fidei,dereb.cred.&iureiur.  bis  refelluntur.  Nam  cum  omnes  homines 

Scd  Alcxand.  &  Iafon,  quac  in  vtroquc  cafu  cx  prarfumtionc  iuris  probi  cenfcantur ,  c. 

di&a  funt.ita  dcmum  proccdcrc  oftedunt,  finJepr*fiumt.l.merito,\\xc  qualitas  in  pcrfo- 

fi  pcrfona  produccns  ex  alia  caufla fufpe-  na litigatoris  nihil  adiiccre videtur.  Et  fi 

cta  non  (itydrg.IJubemwyinfr.deprob.ejrt.nm  quis  conftituat,  id  de  eo  intclligendum,  in 

46 omnes.§.a barbaris.ff.de /?m//r/.tSedanimad-  quohoncftas&innoccncia  exccllat,  isin- 

ucrtcndum  eft,eundcm  Baldum  d.authen.  uidiofum  aliquod  ccrtamcn  inducct:  quo- 

gencraUter fupr.de facrofancl.  ecclefi ltem  Alex-  tics  cnim  quisqueinucnitur,  qui  fibi  co  no- 

andrum^w/MM*./7.  quarpropoficafuntad-  rainenon  blandiatur,  vndc  ctiam  itarcm 

hucaliadiftin&ione  circumfcribcre,  vtfi-  digcrendo  totamregulamvna  cxccptionc 

quidcmalterfcmiplcneprobauit,itemad-  pcne fubucrtere  poflimus.  Dcinde  qucm 

ucrfapars,&  vniinfupplemcntumdclatu  frgit,hominem,quamuis egrcgiainccgri- 

fit  iuramentum ,  vt  tunc  rcmittatur  con-  tatis  documenta  dedcrit ,  tamcn  proprii 

demnatio  expcnfarum ,  quodfl  vero  vnus  commodi  dulccdine  occzcatum  lcmper 

deintentionc  fua  plene docuerit,  alter  ad  (\x(oci\xxmcKc?l.vnica.nequuinfua  cauffakm 

fui  dcfenfionem  lcmiplcna  probationc  v-  dicet,t.nuitus,i.omnibus,tnfrd,deteft.  I.  IuUanut, 

fus  flt,  eo  caiu  nihilominus  fumtus  litis  re-  jf.  de  iudic.  cum  ftmiUbus.    Accedit ,  quod 

fundendos;  quodfl  itafc  habcat  priuse-  quamuis  aliqua  pracfumcio  pro  illo  flt» 

nuntiatum  p  lane  fubuertetur.    Vnde  ne  quem  vita  cum  laude  &  innoccnter  tranf- 

auctorcs  fecum  pugnarc  videantur,  confti-  ada  commendctfj.ff.de  teft  ./.3  §.luUanwff. 

tuo  id  arbitrio  iudicis  dirimendum  ,  vt  fl  deltber.exhib.  l.fires pupillares.fj.  de  adminijtr. 

nulla  flt  fufpicio,  aut fimilcs  circumftantic.  tut.  ejr  curat.  capit.  de  capitulU,  10.  dtci.  capit. 

oncrcnt.alia  fcntentia  feruanda  fic.  Illud  ficut pro certo , extra.  de Jtm.  tamen  hxc  prx- 

autemcircahanc  quarftionem  admoncn-  lumtio  in  caufla  probationis,vbi  deprx- 

difumus,eum,quiaducrforio  fuo  iufiuran-  iudicio  alieno  traclccur  ,  non_.  actcndi- 

dum  detuleric,hoc pcriculum  non  cuitare,  tur ,  ljurifiurandi.ff.de  teft.ttem  l. prima ,ff.  de 

47  -\§  fitttbiquoque  tertinm.Koneii.de mand.prin.  mand.prtnc.cap.  cuminiure perttus,  de  ojfic.de- 

quamuis  contrariumvidcbaturdiccndum  leg. 

cx  confidcxationc ,  /.  cum  qui.  jfi  de  iureiur.       In  cadcm  conditionc  eft  &  alia  caufla, 

quodcumfuobcneficioab  oncrc  proban-  quam  nobis,vc  idoncamidcmlaf  numer.S.  49 

dirclcuccur,  hoslumcuspoftularenon  dc-  Sichard.»«./<?  -j"obtrudereconantur,quod 

bcat.  fcilicecnosabhocpericuloaflerarauclori- 

Racio  dccidcndi  inde  peci  potcft :  quod  tas  viri  exploracx  fidci ,  a  quo  licigacor  id 

quilibcc  temcrariam  conuentionem_»  dc  extraiudicium  audiuifler.  Statuo  cnim  il- 

axxzin Lcumff.de  iudtc.  &multosfumtus,  in  los  conucniendi  fundamcnto  dcftitutos, 

quos  aducriarium  coniccit,  ita  fccxone-  minimcfuftincndos,cum,vt anteaintclle- 

rarcpoflct:Vndc  cumin  arbitrio  ipfius  fit  -himcft.diclrahominiscu  iuramcnto  quid 

dcfcrrc  iuramentum,  aut  nondcrcrrc,fi-  dcponcntishocnonfemperpra?ftent,nifl 

biipfl  hoc  imputct,maxime  cum  potuc-  aliaadfintadminicula.  Planc  fl  duo  cflent, 

rit  rem  in  iurisiurandi  conditioncm  ita  &  illi  concludcntcm  lciencia?  cauflam-. 

dcducerc,  ncfumtus  agnofccrec,  ita  Iafon  rcddidiflenc,aliudadmiccendum  cxiftima- 

hicnumJ.  verfiaduerte  poft  ^Alberic.  Kyingel.  rcm.cum dc illorum  ccftimonio  confiderc 

ejr  aliosin  hocaUegaios ,  ^iUxand.  confil.  1S4.  pocucricfcd  came  &hic  ncccflariu  duccre, 

numcro  1 7.  tMenoeh.  confit.  14$.  numero  34.  vc  illos  ance  incerpcllaflcc ,  an  idfi  reqranf, 

lib.z.  in  iudicio dicturi  flnc.  A :  q uc  priculoia  cft 

Yndc  probare  non  poflum  aliam obfer-  traditio  ciufde  Ia£»./.Za£0.#.Sicha.«.//.t  to 
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rcmvtpub*orifuoeonfuJat,in  expcnias  no 
coi\dcmn^\y*rgum.l.quaomnia,j}Jeprocurat. 
§.t.  vbi  Barcol.  num.j.  id  iniinuarc  vidctur, 
quo  refcrri  cciampoflunc  Ljguintus.jj. man- 
dat.l.qui  cummaior.t4.§  .2.ff.dc  bon.ltbert.  Ec- 
cnim  ii  ld  fine  culpa  licigantis  concingac, 
vt in  d.  L  qtu  omnia,  §.  t ff.de procurat.  non  a b- 
nucrim ,  talem  doctrinam  admicci  pofle. 
Quod  fl  vero alitcr  res  comparara  iic ,  vc  ii 

i  quis  intamiam,  qux  ex  fentencia  arque 
pccna  improbitati  dcbita  onatur.mulra  mi- 
fccndoeuicarcvclicnonanimadueccojqua 
dccauflacum  alicno  damno  ipfi  fubucni- 

L  cndumfic.  Vnde  nequidcm  excmplum /. 
quodfi  maior,  §.2.ff.debon.Ltbert.  proccdcrc 
putamus,  quod  mulcx  circumftancix  ibi- 
dem  impecrare  vidcantur,  vt  clcmencius 
cumilloagaturqui  minorannis  libcrtunu 
parencis  accufans,  poftca  pcrfeuerando 
nonincurrat  pcrnas,  lcgc  pra»finitas,  quac 
fanc  in  cxtrancis  pcribnis  locum  non  vin- 
dicant. 

Idcm  dcalia  Zafii  wm.it.  Albcrici  mm. 
24.  Iafonis  num.  to.  dcclarationcpronuntia- 
,  rclicebit,dum  putanc  hanccxcufacioncm 
5 1  ctiamlocum  habcrc,  fcum  quis  litigando 
eui&ionem  in  tuto  collocat,  /.  vtiquc.fi Je^ 
rci  vindU.  I.  atqui  natura,  §.cum  me  abfinte.ff 
dc  negot.gefi.  Nam  vt  hanc  iuftam  litigandi 
cauflam  conftituam,  fi  peribnam  vcndito- 
ris  ipe&cmus,  ita  lane  abfurdum  efle  pu- 
to,h  vcrusdominus,qui  iudiciorem  fuara 
perfcqui  coattus  cft,  licis  cxpcnfis,  quas 
cmcoc  cx  cautione  /.  vendttorcs, ff.de  verbo- 
rum  obhgtt.zut  legis  prouifione,  Lficontro- 
uerfiajnfra,decuit~t.  rcrcrre  poflirautdcbcat, 
traudetur,&  fa&umalienu  ipfi  noccat  con- 
tra  LfacTumffJereguLJur.  Imater,  infra ,  de  rei 
vindic. 

A  n  is,  qui  cum  plus  ab  eodem  pcterccur, 
jif  quam dcbcret, totum  ncgaucrit,  immu- 
nis  alitis  fumcibus  fic,  vt  dijferunt  lajoit  btc 
ttum.i.  crnum.t7.  Zafius  num  j7.  Salycet.num. 
,  41.  Alexand.  nu.24.  in  prxfencia  fcrupulofius 
nondifcepcauero,quodanimaducrcamor- 
dinacionem  Spicenfem  ££./.f//*/./c.quarrL. 
arquicas  dcfidcrabac.formam  huic  quxftio- 
ni  dcdiflc.vttalera  articulum,quiimplici- 
tum  fa£tum,  quod  pco  parrc  verum  lit,  pro 
parte  ralfum  contincacceneacur,  diftin- 
tcioncexpedtr  &  qutd  dcbcatfatcri,  rcli- 
quum,  fi  ipfi  vidcacur,  ncgare,  quo  ra£fco  no 
ipli,  fcd  plus  pcrcnci  vel  perfcucranu,culpa 
&  expcnfa?  mcrico  adfcribi  dcbcnr. 
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fbonamcauiTamfoucat,nonautcm  in  al-  $) 
tcra,pro  rara  condcmnandus  vidctur,  vt 
tradit  hocUco  Bartol.num.2.  cxcmplum  pro- 
poncns  in  illo,  qui  prolatis  inftrumcnns  rci 
vcritatem  cxploratam  haberc  ccepcrit,  &c 
tamcn  poftca  perftitcrit,  allegat  LjiquU  in- 
ficuttusff.  depofit.  Baldus  autem  numero  tertto. 
idcm  conrirmataudoritatc  ldeftttiffe,ff.d<_j 
tudtc.  &quxde  ccmporc  di&a  func,  cranf. 
fcrt  addiuerfacontroucrfiarcapita,  vc  fi  v- 
no  in  iurc  nirarur,inaliominus,idcmpro- 
barc  debeamus.  Acccdic  Salycec.  numero 
quadragefimoprtmo,  ^Lcxand.  num.24  hfon 
num.  12.  Zajim  num.40.  Fulgof.num  3.  Panorm. 
in  capfinem  titibm,dt doio  c  iO/itumacnumcro 
vige/tmo  tertio. 

Indc  excipitillaquarftio,  quid  proban- 
dumtiitincauflaappcllat  onis.il  toncin-  $4 
gatappellantcm  meliorcm  luuenciam  ic- 
rer rc? £t iiint, qui  indiftindc  putcnt , cum, 
qui  priorem  f  fcntcnciam  obcinuic  in  cx-  J  f 

pcnfasfecundarinftanciacondcmnarinon 
pofle,  vtgbJfitnLgcneralitcr  §.tjupra  de  rtltu 
cicdtt.&  turemr.Bald.ini fin.  tnjra,  quand.pro - 
uoc.  non  cst  ncce(f.num.o.  Anget.btc  num.y.Spe- 
cuLat.tituL.dc  cxpsnfis,§.nunc  vtder:dum,hnm  p, 
Moucncur  quod  cumcauflaipfius,auctorK 
tatepnoris  knccnciarnicatur  quarprafum- 
tioncm  pro  fc hzbcat,argitMen.tap.jicui,deJt 
retudtc.rjrcap.inprd/entia,derenut  ifai.&  crror 
prioris  iudtcis  ipfi  nocerc  non  dcbcar,  argu, 
mentJ.jiquUinJuoJupraJctrjtffcji{iam.fycap. 
qu*fiuit,dehUqu*  fiunt amaior.patt. rap.  fum- 
tushtisagnolccrenon  teneatur  j  Cate  ctf 
rum  Batcol. hicnum.3.  Bald.  num.  4.  Salyt ec. 
num.43.hkxAV\d.num.27.  Fiancilc.  Arecm. 
num.14. AIbcric.«*w.a,. laConnum.2  0-24. 
Zaf.num.tS.  Ioan  Sichard.i7*/w./r.  Barcol. 
inl.gemrahtcr,t  ifra.de reltts  cred  rjrturduran. 
nttm.S.  Sa\ycct.ibmum.o.  Panocm./«  c.fincm 
litityts,extrtt,dedolcrcoKtnmac.num  2$.  Raph. 
Cuman.  m  L.t.ffJetureiurand.  &:  ibidcm  An- 
geluifibiparum  conftans  cerca  diilinclio- 
nc  hanc  quarftionem  expcdiunc,  vc  fiqui- 
dem  cx  nouis  allegationibus  vcl  probario- 
nibus,  quibus  appellans  vius  cflcr.refo!  ma- 
tionempnoris  lentcntia:  exprcifificr,  hoc 
caiuabcxpeafis  libcrarerur.  Qiiodtamcn 
Salycccus  &:  Panormicanus  in  locis  (upra 
delignacis.cuncnon  procedcrc  dcclaianr, 
cum  appcllansinpnoii  cauflacx  cofuccu- 
buir,q,ians  idoneam  prcbacioncm  fafci.o^ 

cumaducrfirioinccrccfliflerjnonpr^ftitil- 
fet,  cum  tamenin  caufla  appellationsaliis 
tcftib.vchnilrumcc  cauisa  iuainftruxiflci. 
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Hic  cnim  non  fuffragari  fententia:  prio-  &contuma.chriftophWtnzlni»Ju$pmeJfJ»- 

ris  au&oricaccm.  cum  vt&or  taiam  habeat  dicJtt.  21.  num.  66.  Damhoud.  in fua  prax.  ctuiL 

confcicntiara,  &  fa&i  propriiignorantiam  cap.2jp.  Fcrrartenf.informaltbiUjicttonjrcal.§. 

praetendcrc nequcat ,  L  quanquamtff.ad  SC.  &expenftsi  num. 4.  Bosbach  in  juo proccfi.  tudi- 

VcUetan.  I.  magnam  injra,  de  centrah.  &  commit.  ciar.t1t.7g.num.  tt.  UMafucr.  tnfua  pralt.forenf. 

fttpul.t.cumfa/fumJj '  de  acquir.vel  omitt.  hcred.  ttt 4 .  dc  expenf.damno  cr  interejfe,  num.26.op  i- 

Exemplum  lit  in  pccunia  mutuo  data.qua  uis  malcdtflentiat  Salycet.  htc  num.}p.  ttem 

appcllas  cum  priori  iudicio  pctcret,&  duos  Angel.  inl.  Pautus,  jf.de  re  tudic.  num.  3.  loan.  ab 

tcftcs  produxiflet,  quorum  fidcs cx  cauflis  Imol.num.jStd  non  pennde conucnit intcr 

mimicitiae,infami£  velfimilibus  debilitata  eofdcminterpretcs.anfiudcx  illud  poflit 

fucrat ,  in  caufla  fecundae  inftanti  e  adhuc  faccrc fi  vclit.  Etquidc.quod  ad  cxpcnfas, 

aliosadhibuit.ita  vt  plenam  fux  intencio-  quae  poft  fufccptum  iudtcium  fatrae  funt; 

nis  fidcm  feccrit.  Quamuis  enim  iudex  hocomncsdottorcs  fupra  relati  concedc- 

prioris  inftancic. in  pronuntiationc no  pcc-  rc  vidcntur. f  Ue his aurem,quas  litigantcs  61 

carit,  tamen  non  cxcufabitur  rcus ,  contra  fuftinucrint  antc  litcm  contcftatam,maior 

qucmappcllatum fuir,cum  fempcr confci-  vidcturcflc  difficultas.  Etenim  Bartol.  hic 

entiam  vulncratam  habucrit.  num.4.  indifttncte  loquitur ,  vt  ctiam  facic 

*-     Quod  fi  vcro  cxprioribus  factis  iudicc-  Angcl.»*»».*.  Caftrcnfinum.}.  exprejje  auum 

tur,  hic  condcmnationi  locum  eflc,  omncs  SatjcetJiicnumjp.  iiald.  num,$.  idem  Baid. tn  t. 

auclorcsfupraanobislaudati,  pronunrtat,  Janctmusth$cttt.Cjnustbtdtm num.io.Stchard. 

quodtamen  mco iudicio  recte  modcratur  hicnum.  iS. Speculat Mb. 2. part.}. tit.de expen/.§. 

Panormitan.&  Salycct.  item  Zafius  hic  nu.  j.numj.ejr 7JMj*fing  cent.4.obJeruat.^ . idcm 

//.  vtmanifeftam  iniquitatcm  priorts  fcn-  vidcturquoqucfencirc  Andr.Gail  Itb.t.obf. 

tcntix  requirant,  quae  ex  atcis  cluccat.  /j7.»ww..*/.iudicemilludfacercpofle.  Ca> 

Nam  fiarciculusfitambigui  iuns,vcl  pro-  tcrum^contrarium  dcfendunt  Cynus  hicfa 

batio n  c 5  vltro  &  citro  rcpugnantcs ,  ita  vc  num.4.  ALberu.num.2j  Fulgof.num.4.  Alexand. 

non magno intcruallo a ic  diftcnt,vel  aliis  num.}2.IaJonnum.}i.Earto/.tnl 4§.hoc  autcm 

prxluccant:  tunc  lanc  cxpenfarum  adiudi-  iudtctumidedamn.tnfe£t.qu*(l.$.  num.  9.  Zafius 

catio  iocum  habcrc  non  potcrit.  hic  num.4*.  Dtdac.  Couarru.prati.  quaft.  eep.  27. 

Pleniorcm  diftindrionem  fi  quis  rcqui-  numj.Dcciusincap.fspeMafpeU.urc* fin.Dam- 

rat.is adircpotcritcundcm Panorm.  d.cap.  houd.  infuapraxi  ctuil.cap.240.  mm.14.  Ferrar. 

fincm lttibmtnum.2s .  Speculat.  Ub.2j1art4.t1t.  inform  ltbett.acTtonreal.§  expenfs^mn.cr.4. 

de  expenf.§Jtuncvtdendum.  EmericJ  Rosbach  injuo proceJf.tudic.iit.7S.n,it. 

Hacc dc  cauflls,qux  cxcufationc  praefta-  Spec.de off.omn.iud. §.dejcruit,  tiu.S  A  ccedunc 

rcfolcnt:fedcuinnoftrojT.caucatur,quod  omnes  illi,quoscommemoro/»/.«&/<i,/fyr. 

hocofficioiudicis  adeo  tncumbat, vt  fi  vi-  deedend.n.  an poftlitem  conteftatamlibeli 

dum  victori  in  expcnfas  non  condemnaf-  lus  ratione  fru&uum  mutari  poflit. 
fccipfc  dc  fuo  eas  iarcire  cogatur:qu<jfitum       Animaducrtimus  itaque.hanc  difcepta- 

. |  fuict"»  hac  locum  habeat.Jtfumtus  litU  non  tionemfacisambiguam  cflc  cum  vt  viderc 

fuerint petiti.  Qua in  difceptacionc  vidctur  licet, plures cum  l e i pfis pugnent ,  vt  Bartof, 

corum  fentetia  praeualuifle,  qui  conftituur,  Specutat,  Cynus.  Ego  tamcn  conftituo,  fi  iuris 

(0  iudiccm  hoc  cafu  id  faccrc  *f*  non  tcneri,  definitionemincuerivclimus,vltimamfcn- 

quodinomnidifpolitionefubaudirividea-  tcntiam  atquc  propofitam  diftinttionem 

tur  conditio,fi  hoc  pctitum  fucnt,/.*.  jf.^c  vcnorem  efle.f  Primo,quod  iudcx  non  pc-  6\ 

autcmiudiciumjf.de  d.xmn.tnficlJtem  hac  nofira  tcntib.  partes  fuas  accommodare  ncqueat, 

lege,  §.  etfiquidem,\hi  codem  pertinentia  iu-  d.l.4.§.hocautcm  iudicium.Jf.  dc  damn.  tnfecJ. 

ra  pcrfccuciiumus,fi4r/*/.»w num.^.Kjilbc-  Secundo.quod  dchacrcvidcatUFcflc  tcx- 

r1c.num.2j.  Cyn.num.}. Fulgofnum. 4. Ba/d  nu.  tus  cxpreflus  tn  t.*dt/es,2<.  §.  item Jciendum 

$.K^ngel.mm4'C<tftrenf.num.}.Alexand.num.  ct/, ff.de stdiLedtcl.  Tcrrio,  quod  cx l.cditaju- 

}2./afonnum.i0. Sichard.num. tS.  Zafnum. 4S.  pra deedcnd.  fi  coniungatur cu /. i.infr.dct;tk 

Fr*nctf.\^4retinjtum.i4.Didac.Couarr.practic.  centejl. cdoccamur,fru&us  antc  litcm  con- 

quafl.cap.27.num4.  K^Andr.Gaillib.t.obferu.sr.  tcftatam  non  petitos  fruftra  poftea  in  pcti- 

num.2t.tJHynfing.ccntur.2.obfcr.22.iMarant.  tionemdcduci.  Quarto.quod  plurcscxin- 

in fue (fecul partJJit.de tibetl.obtat.num.12.Pa-  tcrprctibus  fupra  a  nobis  relati,  vt  Ba/dut, 

w^rmt.incaffinemlittbustnum.^.extratdedoU  Aiynfing.^ndr.GatL  non  conftituant  vim  in 

ofncio 
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officioiudicis^cuiusrcfpcauhocpoffit.fcd  codcm  pcrperam  omifliim  eft,  fupplcrc 

in  peritione  implicita,  vt  Baldus  loqui-  poflit. 

tur,  fi  quis  defiderct,  vt  fcntentia,pro  fc  Notaautcmiurisdcfinitiocft,nonquic!- 

profcratur,vel  vtrcm  modcranturMynfin-  quid  poteftati  permiflum  eft,  iuris  nccefli- 

ger  arquc  Andr.  Gail,  fi  claufulam  lllam,  tati  fubictrum  cffc,  I.nonquidquid.ff.  dciudic. 

quam  falutarcm  vocant  libcllo  conuentio-  Tertio,  quod  litigantes  fibi  per  appellatio- 

nis fubicccrit, pctens fupct omnibus  &c fin-  ncm  confulcrc  potucrint  6c  debmrint,  /. 

gulis  fibi ius  dici,  &  iufticiam  admini Arari»  fin.infra,quand.prouoc. non  cli  neceff.item.  Ifos. 

quod  &  ipfum  confirmant  lafon bicutsm.it,  fupra vtUtependente. 
Caftrcn.**/»./.  de  qua  claufula  nos  diflerui- 


mus  in  lpetensyfupra  depac7u.criudic7.Ledi- 
tafuprajeedend.num...  quod  nos  arbitramur 
aJmitti  poflc,  fi  in  iplb  hbello  mcntio  dc 
huiufmodi  fumtibus  fit  facta,quamuisiru 
conclufionc  pctitioomifla  fit,aut  fi  ftylo 
curiancacomparatum  fingamus,vt  dc  tti- 
bunali  Spircnfi  tcftatur  Andr.Gail  &:My  aC 
intocuallegetis. 

Hoc  pronuntiatum  Baldus  in  addit.  ad 
Specul.tit.de expenf.verf.poffunt  expenf.  Iafon-» 
hicnum.ji.  Andr.Gail  d.ohferuautst.num.22. 

*4ornando  etiam  co  vfquc  f  producunt,  vt 
ctiam  litigacoribus  liccat  poft  latam  fcn- 
tenciam  intra  diem,  quo  pronunciaca  eft, 
adhuc  frudus  pcccre ,  argument.  L  Vastlus  re- 
tjondct ,ff.  dc  re tudic.  al]egant  idem  Iafon  &: 

*J  Gailinfulcimentumhuius  opinionisglof- 
fam  &:  Bartol.  in  l.  terminato ,  infra^defruit. 
ejr/it.expenf  Scd.fi  quideodcm  loci  glofla 
6c  Bartol.  commemorent ,  perpendere  vc- 
limus ,  inrclligcmus  iudicem  quidcm  co- 
dcm  dic,  quod  ab  illo  circa  fru&us  tc  cx- 
psnfas omiflum crat fupplcrc pofic.  Quod 
aucemlitigantes  illudintempeftiuc  facerc 
queant,  id  apud  eofdcm  nullus  muenerit. 
Qua  de  caufla  etiam  ftatuo,hanc  intcrprc- 
tationcm  fatis  lubricam  efle,  fi  cnim  de  fru- 
ctibus  antelitcmcontcftarampcrccpcis  »1- 
lud  intclligere  vclimus,  diftin&io  iupra  a 
nobis  infinuata  hanc  aflcrcioncm  fubucr- 
tit:  quod  fi  vero  id  refcramus  ad  rructus  & 
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SvMMAKIA. 

ftenaiudicit  qui  inftantia  tmpora  non  obftruaue- 

rit. 

Quimmaioridignitattfuntangrauieripotna  affi- 

cttndividtantur. 
D  iftmdio  an  agatur  dt  pctna  cerporali,  an  vtro  ptcu* 
ntaria. 

Subdmfio  buius  diftintlitnis ,  rtftrrt an  ntbilitret 
circa  cfficii  fufctpti  partti  dtlinquant,  vt  tunc  ct- 
iamgraumpuntantur,quamuu  dcptcna  corpora- 
li  trailttur. 

An  fiptriudicem  fttterit  quo  minus  cauffa  intrai 
tricnnii  ftatium finittur,  inftantia  ptritfft  inttUi- 
gatur. 

Stnttntia  Bartoli  &  quorundam  aliorum ,  infian- 
iiam  hocmodo  labi  ftdpojftdari  rtftituttonem  im 
tnttgrum. 

Alta  Stnttntia  Salyccti  &Alexandri,qui  exifiimant 

non  tffc  dandam  rtftitutionm  in  inttgrum. 
Tertia  fententia  Cjni,  Zafii ,  &  Cuiacii  inftantiam 

nuUo  modolabi. 
Confirmata  ftnttntia  Saljceti  &  Alcxandri. 
Qutd ftt  rtftitui  in  fubfiitunu 
lnttUt<ius$.fin.b.l. 
Obltquavianon  i 
conctdstur. 

i  <  Difficultastirca  interprttationtm  d.%finJb.l. 
14.  Senttnttadtffintttua  poilquam  inftantia  txftirauit, 
ftrri  nenpoteftjliud  autem  tfft  in  ftntentta  ab  eb- 
feruattontiuitcii. 
i;  Anptriudicemtn  cauffaappeBationis  mptiitm  ipf» 
utrttututfitjtn  vtro  mplorare  iebeat  reftitutio* 
cxpenfas,qua:poftcadcbcriccepcrint,po£-  nmininttgrum. 
fct  hzcfcntcntianonaliena  videri.  Ego  u  Audorcs  qui  icfeniant  reftimionem  petendam 
46  f  tamcn  puto,  litigantcs  id  faccrc  non  po£ 

fc ,  aut  fi  fcccrint ,  iudiccm  cx  huiufmodi  17  Ccntrariafcntentia definferesqui  putant  iSum  ipfi 
pctitionenon  adftrin*i:  Primo.quod  nc-    „  "trtn"""t'"*- 

K  ,  ^i      j      ?ril8  Argumcnta  quibus  bac  vlttma  ftnttntia  innitu 

dum  pcr  (cntentiam  lllis  adimatur  racul-         *Kf      7  ^  ™"™^ 

tas,  quid  vltcrius  pctendi :  fcd  ctiam  pcr  t9  Litigantiumprottftationemfitpt  repetitam yvtroqu* 

cauflj:conclufioncm/W/f«.c^^/W./«-  cafuntctfjariamtfft. 

hemtss,  hoc  titul. cap.  pafloralie ,  extra ,  dt  cauff.  ao  Singularis cafm in quo inftantia  ttiant  in  quairitn- 

po/Jefi.cr  propriet.  cap.auditis ,  exlra,  de  procurat.  mumpropagaripotcsl. 

cap.  'um  dtleclus,  dcfide  infmment.  Sccundo,  11  ^"i^locumbabertpoftitiniudicibmquiptrftmt* 

quod  /.Paulusrefbondit,non  loquaturdc  par-       ,  %*^*f^  ,9 

ubus,fcddciudicc,vtisIcilicct,quodab  u  *^ 
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Comment.  Pctr.  Gilkenii  ad  Lib.1 1 1  Cod. 

A&enus  Impcrator  cxpofuit,  definitio,  dc  qua  fupra  mentionem  fcci- 

quxlitigatibus,vt  controuer-  mus,clcmcntiuscumnobilioribus  *f*agcn-  4 

iia  iudiciali  maturc  dcfungi  dumcfle,eciam  cx  aliis  cauflis  determina- 

poiiL  iu,mcubant.  7  Cxtcrum  tioncm  iuam  accipiat.  Nam  fi  circaof- 

cum  animaducrtcrct ,  fxpc  m-  ficii  fuicepri  partes  delinquant.grauius  pu- 

dicibus  huius  rei  culpam  adfcribi  debcrc,  niri  folenc,M/.wj»  qutdam,deiureiurand.vbi 

quodgratiadu&i,inimicitiis  impulfi,lucri  hxc  vcrbaadpropofitum  facientia  occur- 

dulcoiine  obccccati»  bC  aliis  afTcthbus  irre-  runt :  Cum  qutdam:confuttationt  tux  reffondc- 

titi.qucmadmodum  mnlta  vitia  cmcrgcre  mus,quodin  epifcopos,  qui fuum  trangrefji Junt 

folcnr,  qux animos  iudicum  a  vcro  iufticix  iuramentum ,  efi  tanto  grautus  vindtcandum, 

zclo  abduccrc  confueucrinr.vt  rede  Impc-  quanto  maiori  praemtnent  dtgnitate,  &  eorum 

rator  hic  cbnquerirur  & tfin.fffin.fupr.de  iu-  exempto  factliut  alitpoterant  ad fimilia prouoca-. 

reiur.propt.calum.dand.  Quibus  refpondet  /.  rt.  Huc  pcrtincr cap. quiafautftUi  ,dtfttntf. 

cumfittusfamitias  ff.de  iudtc.ifin ff.de extraord.  )0.  in  vcrbz  fcqucntisi:  vtjicut  maior  minarem 

iudicctemen.t.tUfentent.  rjr  re  iudic.  inftantix  prsecedit  in  honore,  tta  &  in  crimine:  &  quem 

tcmpus  &  dcfinitioncm  hac  lcgc  prxfcri-  matorfequitur  cutpa,  maiore ptetfatur  vtndttfu, 

ptam  non  obieruent,  &  propter hoc  trien-  & ftc  poftea peemtentta  credatur  ejje  Jrutfuofa, 

nium  fueric  rranfa&um ,  proprerca  ftatuic  Non  aliena  dcindc  cft  finitio  /.  prcsbytcnj. 

illos,  fiquidem  in  magiftratu  pofiti  vcl  in_«  infra,deepifcop^rcieric.  i_Multomagtscntmpcc- 

maiori  dignitatc  vfquc  ad  illuftratus  gra-  na  digntfunt,  quibuscum plurtmum  honoris  per 

dum,  litcs  jpcelaucrint ,  vt  dcccm  libras  au-  noftram  iufftonem  delatumeff,  occutto  tnuemun- 

ri  priuatis  ipfius  Impcratoris  largitionibus  turincrimine^j.  In  cadcm  conditione  func  * 

inrerrccoganrur:minorcmveroiudiccm-i  illa  commifla,  qux  dignitati  labcm  infa- 

trium  librarum  auri  mul&a  ple&edum.  Vbi  mie.  aut  fimilcm  turpitudinem  adfpergunt, 

notandumcft,fpledidioris  fortunx  homi-  Lquadam Jitnt,  14. ff.de pcen. vbimilcs.fi artcm 

ncs  maiori  pcena  affici,  quam  illos ,  qui  tc-  ludicrain  fcccrir ,  vcl  in  ieruicuccm  ic  ve- 

nuiores  func  nundari  paflus  fir,  capirc  punirur.  Huc 

*    Cum+autem  aduerfari  vidcantur  mulcc.  pcrtincnt  cap.nuttuntaque,  /.quaft./xap.nutH, 

legcs,  quibus  clcmentius  cum  illis  age  Jum  2$.  quaft.  r.  cap.bomo,  difltntfione  quadragejima, 

cfle  cauetur.t// LVediusff.de  incendruin.nau-  Lomnes,tnfra,dedecurion.  &mulrxalixleges 

frag.Lfacrilegiiff.  ad  leg. IuLpecuLinprincip. rjr  & au&orirates,  quas  pcrfequitur  ldcm  An- 

§.t.l.anvonam,§. pcenaff.de  extraordin.  crtmin.  dreas  Tiraqucl.  cauff.it.  numerodecimo Jepti- 

Lfin.ff.de fepulch.vtol.  1. 1. in finffdefitrib.bat-  mo, ejrjequen. vbi  enam  alias  dcclarationcs 

near.  Proreconciliationchuius  repugnan-  ad  prxfcntcm  infpc&ionem  pcrrincnrcs 

cixfcicndumcft.regularicerdcfinirumefie,  proponir,quo  le&orem  brcuiratis  caufla 

$  •fhoneftioris  vitx  &  fortunx  homines  mi-  reiicio. 

tiori pcena  afficicndos,  ditf.Lfacrilegii,  ejr  L  QuxiitglaffsLinverb.triumtibrarumfan  y 

Pedius,  <jr  atiis  fupra  atlegatis,  fi  dc  corporali  fi  pcr  iudiccm  ftctcrit ,  quo  mmus  caufla 

iuppliciocra&erur.  Quodfivcropcenape-  intra  rriennii  fpatium  finiretur,  inftantia 

cuniaria  propofita  fit,  aliud  probandunu  periifle  mtclligatur.  f  Qua  in  quxftione  tf 

cflc»  vc  in  hoc  noftro  cexcu,gIofla  in  verbo,  cres  opiniones  deprehendo.  BarcoljM»».  4. 

triumlibrarum,  Cynushicnum.t.  Odofred.  num.  Bald.numjt.  Odotrcd.»ww./j.  &in  hacopi- 

t4.  Kjflberk.num.32.Bartol.num.t.  Batd.  num.u  nionc  quoque  efle  vidctur  Albcric.  nume- 

Caftrenf.  numj.  Salycetus  num.  46.  Fulgofnum.  rotrigeftmo Jecundo,  Caftrcnf  hic  numero pri- 

r.  Iafin  numero  prtmo,  Yrancifc.  Aretin.  numero  mo,  item  Panormit.  in  cap.venerabttibus,  nu- 

deciim  fexto, Zaftus  numerodecimo,Sichard.nu-  mero  nono,  qui  conftituunt,  inftantiam  qui- 

merotertio,^ndr.Tiraquet.in tratfat.de patn.  dem  labi,  &  fcntentiam  poftca  prolaram 

tempor.  cauff.it.  numero  vigefimo  feptimo ,  vbi  nullius  cflc  momcnti ,  fcd  pofle  dari  rcfti- 

innnicos  refert,Match.dc  Afflicl.  in%fiiquU  cutioncm  inintegrum  cxgcncrali  claufula, 

veroaufu,extraydepace  iuramen.firmand. argu-  fi  qua iuftamihi caufla  videbitur Ifedetfiper 

mcnto  cius  tcxtus.  Et  ratio  in  promptu  cft,  pratorem ,  paragraph.  ait  prator ,  ff.  ex  qutbut 

quod  cum  illuftrcs  homincs  magis  pccu-  eauff.mai0rmintegrumreftit.R0man.inl.2ff.de 

nitffi  fint,contcmncrepccnam  in  nummis  re  tudic.  x^Atexand.  conjil.  42.namero  dectmo 

conftitutam  pofllnt,  nifi  pccunix  quanti-  tertio, Ioan.de  Amkis,conftLw.  numeroquinto 

tas  augcatur.  Accedit,  quod  gcncralis  illa  &fequent.Sfm,  Oddus  in  tratfat.  dcreftitut.m 
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mtegr.partj.  qu*p7.  vbi  idcm  quoquc  pro-  rrouerfia:  opcram  nauare  non  potuic  iu 

barcvidccur  *"^l*v**§Avm4fiti.m«ti^ 

7     PorrofSalycct.^»^  Alcx.nd.«*.  mfuafalUnt)7.^Uxand.htcnumcr.2.SfortU 

^quiinhancparrcrnctiamallcgatgloflam  Oddm^ntraiUtMrcfluut.inmte,r.auJ 67  n 

mauthent.ttemft appellattone  ,tnfra,de  tempor.  if.fMoucorquodjr^  W^mWaoer'  H 

uppcllat.&ibidemBartoUtautBald.FrancrfA-  tc  huncfenfumpr*  fe  fcrre  videarur '  vc  e" 

rmn.num.r7.  lafonnum.  j.vbi  plurcs  allegac,  lapfo  tricnnio  inftancia  pcr  fc  perimarur" 

Sschart^.c^am.infusfpeculantuuJ^  in harc vcrba:  J>»       J£  vcl  pupdlorTm 

apfeUat.§.nuncbreu,ter,vc^  ™l  Morumfmt  ,v,l  ahorum,ful La  a.cri 

gel.mdutHthem.,temftappclUtsone,tnfin.^fy.  ttummafculorum,velfrminarum,vtpcrtutoreS 

m0  ^ttaconfU7o.numjf  Fettnmtncap.ve.  &curatores,vetae7orcs,  vcl eorum procuratoret 

n&abtlu,num.+  extraidetuAc.cxiaim&miin-  agantur,  &  corumdefrdta  triennium  fuertteU 

Kanuam  tranfaclotcmporcquod  prxfini-  p/um,  ejrcaufa  cecidcrint,  Ittem  quidem  nthtli 

tum  Gt,  planccxtingui ,  ncquc  dcccrni  rc  minm  haberefuum  vmrcm,  cmncm  autcmU 

ltituu^cminintegrum,ni(iinfubfidium,  cturam.ejrc.  Hxc  verba  aliam  interprcta- 

quoiudcxfolucndo  nonefrct,idquc  argu-  rionemaccipercnonpoflunr,quamvt  fta-  ■ 

mcnt.  f.faal  hoc  tttul.  vbi  minorcs  ad  hoc  tuamus,  inftanriam  cx  ipfo  tricnnu  lapfu  i- 

aux«uumad(pirarcnonpoiTunr,niucoca-  pfoiurepcrimi  P 
aquo  dlorum  admimftratores  idonei non       Nam  hic  fubaudirc,vt  facit  Cynus  quod 

vt\A    •      „  .  ■       n  fcntcntiaabob/cruationciudiciiIatafit,cft 

Eft  dcn,quc&temaopimocx,ft,man-  reminnon  neccflanam  diuinauoncm! 

Oum.hoc  cafu  inftanuam  nulla  rarionc  committcrc.  Abfurdum  enim  vidcri  de 

2to,tletrumdeBeUapert.Z*ihtcnum.  rr.  Iac.  accommodarc.  nifi  ad  poftulacioncm  l,ci- 

Cuuc  //^.,^.atquc  mcadcmopmio-  gantis,  vt  dtxtmn  i»  hacnofrate^.  r  numc- 

ncec,av,deturcflc^oira/^/^^-  „,m,Muod ceflant,busitr,/quc 

t0rem,pxqmbuscauf.maror,nmtegr.reftit.  id-  ftore,  quam  rco,  pofllr  inucniri  ra  ,0  oua 

quev.deturcolhgicx  hocnoftro  rcxru,du  huius  lcgis  falubcrrima prou  fio  e  udX 

iud,ciccrcampcrnam,nfl,gic,dcinftanc,a,  cumtamcn  fupra  cx  JcZ fcrn^T^ 

vtrum,lla  hoc  modo  pcnmacur,  nullam.  ftcnderinms/arnum  expWo  ™fc„ft 

^nCmnaCIC/CCCpCamaUtCln/pUdi?'  P^orogan  non  poflc,ira  vt  ob- 

terprcces  ,llam  fcnccnc,am,quod  quarido  liqua  f  via  &  inoWte  hoc  conccdlcur  1* 

iTrir  v?h^      1Cl°nCm      rrCdil  ^  °-U°d  rcfta  non  P-m,ccnur,concra7?;; 

gcncvchic poenam  cofticucndo  concra  iu-  oportcuparagraph*,. ff.de  tutordat  abhUitZ 

diccm&aduocacos,quodnonvidc.icuran-  cap.auandofcJra  detrrurU*  £a  * 

nullacioncm  aftus  mduccrc.  Iafon  rn  t.  non  ^cLnT^^S^J^-^^  xz  ' 

dchacrcv,dcacurcflcccxcus/»/A/«y9.^  tcxcus  pugnanfia concincrc  mmidCm 
mtra  certum  tempsu  criminaUs aUiones  termi-        Si  cnim  pupilli  &  adulcicx  defidia  ru 

^,Terc,o,quodidcmvidcamusdcfcn-  torumfccurLorumf  J^^^^ 

d  mcauiraappcllac.on.sjr.^^^.  qUOmodo  Us  diccur  habcrc  vieoreml' 

vtfponfahtJargt^  J      hoc  cft        .         Cu7a  Juf & T 

t£nttc.JsamUattone.  tnfra  yda temp.r.  appcU  cac  cantum  abeflc,  S^^JS 

\nl  *  A  .  Perimatur>vt«iamlisadquadra£ntaan 

In  hac  op,n,onum  confl,aflt,onc  con-  nospropagctur,//«.,^,^  ,2^ 

5    rTcos,n,oncm  non  vidcri  im-  as 

>  probab,lem:t  Scd  umcn  acommuni  8c  re-  mat  hu.ufmodiperfonas  caulTa ccadSfc  « 

^onf  "«nna, vcfcilicccin  (ubfidium.  condcmnacionciud.cis  2^^^ 

ha:crcft,cuc,oduncaxac,ndulgcr,pofllcrc-  crouerfia  pronunciancis  P 
ioccdendumnoncflc.t/»/^wlnceiligo,         Scd  Lc  hxc  ,pfius  cxpoficio  nrzcer 

fi  p^pccrpocennam ,  vcl  ccnuicaccm.auc  diuinacion,s  vicium,  ,n  nSftam  aU  • 

abfcnuain  ,pf,us ,  auc  dcp,quc  aliquam  iu-  furditaccm  incidcrc  v,dccur , Xm  cxnlo" 

ftam  cauflamhuiufmodi  damnum  farcri  farac,oncipfiustcxcus,quiv in ^coft.Z 

mulutudwiccauflarumdccifioni  huiusco-  diccfaftam  id  impccraflb  conftkui T  ' 
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Nam  cum  omnis  fcntccia  &  condcmna-  enim  non  defunc  auccorcs,  qui  idem  plane 

cio  mdicis,  dc  cuius  iniquicace  non  conftct  in  caufla  appcllacionis  probcnc ,  vc  pcr  rc- 

iufta  ccnlc2t\ir,Lt.rjrtototitjnfra,dere  tudtc.  fticucionemalicui  fubuemendum  fic,  quod 

ejrLi.  tnfr.tyfintent.re/cind.  non pofje,  &  pupilli  confirmauimus  in  prima  inftancia,f  itttgUf 16 

atque  adulti  cciam  iudicatum  faccrc  co-  fiindicl.§.hoc  quoque ,  tn  verb.  praiudictum, 

gancur,/^*// mortem, $ '.t.Jf.quand.exfacl.tut.  nouett.an Jfonfat.Urg.propr.  contractuj  fit,ttem 

velcurator.  Lcumpift,  4f.j.  de  admintjir.  tjr pe-  in  Mthent.fi  appcUatione.  tnfia,detcmper.appeU 

ric.tut. tjrcurat.  quarc  tucor^s  &  curacores  Ut.vbi  Bartol.numj.^ftberictbideminffne^. 

huiuftnodi damnum  farcirc  cogerenrur,t//  Panormitanjn  cap.ex  ratione, extra,  deappetUt. 

dicl.  §.comprehtndttur.  Statuo  itaqueduo-  num.y.  Decitts  numero  quadragefimofixto,  Fetin. 

rum  alrerum,  vc ex  fcntcntia  Accurfii  in  d.  numero fipttmo,  qutpluret  referunt.  ^lexand. 

§.fin.  dttlione  nthibmtnm ,  appcllatione  licis  conftl.  72.  ttb.j.  num.  17.  vbi  cciam  banc  fen- 

intclligamusliccmrcccns mocam, cum  in  cenciammagiscommunem renutiacquod 

ftantiacxftincrahancfacu!raccm  nonaufc-  cciamfacic  Curtiusfenior  confil.z+.arcaftn. 

rac:  vcl  accipiamus  liccm  pro  inftancixpcr-  Hobert.  Lancetiot.  in  tracJat.  de  attent.appetUt. 

cmcionc,  qua:  habcac  vigorem  cx  defini-  part.3jnprafat.num.44.  vbi  criam  hancopt- 

cione  huius  legis.&c  fi  quishoc  modo  vcr-  nionem  communcmdicicvcfacicquoquc 

bum Iicis  impropric  accipi  clamec, huic  i-  Socmm  confil.io.num p.iib.t.  Moucnturpri- 

terumoccurram,a?que-impropricpronun-  mo  aucroricate  l.final.§.iltud,tnfra^tetempor. 

tiacionc  Hcis  concineri  fcntcntiam  a  nidice  apptUat.  deindc  / fed  etft  per  pratortm,  §.  ait 

prolacam,  &  duobus  abfurdis  propolicis,  frator,  ff.cx  qutbus  cauff.mator  tn  tntegrum 

illudcligcndum,quod  minus  abfurdicacis  refitt. 

habet,  t.iu  vulneratus,st.infin.jfiad teg.i^f-  Oinenciuncauccm,t&concrariumalTc-i7 

^mlunatm,  item  L  quoticns,  200.fi.  de  regulia  rerc  nondubicancglofl~aW././W*//fy^/r,rf- 

imrit.  torem,  tn prtncip.  Cynus  in  autkent  d.ft  appeU 

.  His  ita  fubdu&is  refpondendum  cfTe  vi-  Uttonejnfr.detempor.appeltat.num.t  SiL  lbidem 

dcturadargumcnta,quxprovlcima  parcc  Bald.»*m./.  Angel./»/>/7»f.quamuiscircafi- 

addu6tafunr:quainrcnonmulcumdepri-  ncm  vacillarcvidearur,Azo/»r«£r/>.c.4fe_/ 

mo laborandum  cft,  quod  &  illud  concro-  tempor.appeltat.  Banol.  tn§.  adhac,  r.oueU. dcs 

uerfum fic,  & dcindc in  pracfcnci  infpcctio-  appett.  ejrtntra  qua  tempora ,  nu.  2.  idcm  Bart. 

ne  cxeo  non  proccdat.quod  nullaalia  pcc-  inauthentJchuquttngredtunturappclUttonem, 

na  in  litigantes  confticuca  fic,  iudicii  pro-  numero  1$.  Cafticnf  /»  authent.  et  qui,  tnfra, 

fccutioncm  omitccnccs,quam  inftanciar  ia-  de  tempor.  appet/at.  numero ftptimo,  Saly cecus 

chira.  ibidem quafi.$.  G lofla  in  cap.  ex  ratione ,  extra, 

14    Secundumargumcnnim^finedifTlcul-  ^^^r/.&ibidcmDecius»»/".^  Ancha- 

tatcconciliationilocumdabit,fidiftingua-  ran.  num.j.  Francifc.  num.  4$.  Alcxand  hic 

mus  inter  fcntcntiam  dcclaratoriam  &  il-  num.  4.  vbi  hanc  opinronem  vcriorcm  efle 

lam.  quae  principalis  negotii  dcfinitioncm  renunciaclafon  htcnumj.  tjrfiquent.  Andr. 

contiheat.  Etenim  non  prohiberi  iudi-  Giilitb.r.obferu.w.num.to.Mynfmg.centj. 

cem, quo  minus  emenfb  cemporis  fpacio,  9bfer.62.drca fin. vbi eciam idem  admittit,  £ 

quod  inftantiaedeflnicu  eft,abfbluacquem  quis  pcr  nuncium  auc  exfecucorem  impe- 

ab  obfcruatione  iudicii,  vtofiendi  in  princip.  diacur,  argum.i.prafis,tnfra,deappettat.  Bcrous 

no(lrxlegv,nunt.43  vcl,  vc  mca  ferc opinio,  fi  in  capxumftt  Jtomana.numjo. extra,de  apptffat. 

declarec  illam  inftanciam  peremcam  eiTe,  vbi  hanc  fenccnciam  magis  communcnu 

& ica reum  abfoluac.  Dubium  autem  non  renuntiac  Sforcia  Oddus  ttb. 2. dereftitut.in 

eft,quin pofthuiufmodiabfblurioncm no-  integrum,quafi.7t.num.42. ioan. Sichard.  hic 

uum  iudiciuminfticui,fiucalia  inftanciain  num.4. 2af»*»».;7.Francifc.Arccin.»»w./7. 

cauffis  ciuilibus  inchoari  pofllt.  An  au-  f  Argumcnta,quibushecopinioconfirma-iS 

temincaufllscriminalibusilludliceacma-  ri  viderur,fequenribuslegibusaccepco  fe- 

tetia  cft  /.  abolttto, infra, deabotit.  vbi  Baldus  rcnda  funt.  Primo  §.hoc quo^neuetl.vt fton- 

hi  alii  do&orcs  cum  diftinccione  loquentes  fat.  Urgit.propr.fit  contr.  cum  ibidem  ftatui- 

confulipotcrunt,  Iafonin  §.iih procui dubt$,  tucquodparcibusnullumex  hoc  prariudi- 

hacnofirat.  numf.  cium  fiar.  quod  fane  dici  non  poflcc  fi  cauf- 

Qu^deappcllacione  commcmoranrur,  fa  pcr  rcftirucionem  in  incegrum  reparari 

Xf nonhmt cxpcdicx intcrprctacionis.  f  Et-  dcbcrct, quod cum graui decrimento  par- 

tium, 
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«ium,dummultos fumtus  facere, &  nonfi-  lic,neccflariamvideri  protcftationem  liti 

ne  csdio  atque  laborc ,  rcpugnantc  aducr-  ganrium  f  fxpc  rcpecicam,  argumenJ.finjn-  1 9 

fario  hanc  per  longumlitis  iufflamcn  pbti-  Jra, de  vfur.pupill.inverb.denuntiatiombus fre- 

nere  co^ntyxx,L.4ff.dereJlit.inintegrHmJfin.  quentcrinterfofitis,  ita  K^4lexand.hic,  num.$.  Ia- 

t  de  tempor.  in  integr. rejiitHt.  cxpcdirc  non  jbnnumj.rr^.  quamuis  occafioncm  impu- 

polX\int,Lquoddebcturff.dcpecuL l. minorib.ff.  gnandi quxrac, Zafius  hicnum.12.  Stchardsts 

demtnoributinintegrumrefitt.  Sccundo  idcm  num.4.Phtup.Francusincap.exratione>deappelL. 

Alexand.&  Andr.  Gail  alleganc  authcntic.  num.46.  Ofafc.decifto.fedemont.tz.  num.7.  T ira- 

fed       ,  i»  verb.abfquedamno  mor.t>  injra,des  queU.intractat.de  rctratt.gentiL§ju>uum£lojJ.j. 

tempor.tr  reparat.  appelL  Scd  hic  cextus  facile  num.ro.  erfequen.  Andr.Gailpra&ic.quaJt.obJer. 

cuican  potcft,  cum  dc  ptincipis  confiftorio  tibjxapJ4t.num.o.<Jlfynfing.cent.6.objerua.t2. 

loquatu^  Tcrtio  idem  Alexandcr  allegac  num.7.  diflentit  tamen  Robcrt.  Lanccllot. 

c&p.exinfinuationeyextra,dcappeuat.  Scdncc  infuotratlatJeattent.part.i.cap.tz.in prafat. 

huc  tcxtummagnopeie  fufrragari  animad-  numero  quadragefimo feptimo,  vbi  etiam  alle- 

ucrto,  nifi  quic  vimconftituat  inverb.  cap.  gat  dccifionem  Rotjc:  de  qua  rc  nos  quid 

quod  inferioi  ludex  non  poflit  maiori ,  id  lcntiamusjprofcquimurinfra,  inpneiud.ttiu. 

eft,  iudici  appcllationis  tcmpus  conftitue-  de  dilat. 

rc,  intra  quod  candcm  cauflam  dcfiniac       Ex  finc noftri §.colligimus  f  fingularem  z0 

Nos  auccm  non  loquimur  dc  poccftatc  iu-  cafum,  vbi  inftacia  ctiam  in  quadncnnium 

dicis.fcdmentelegisannumvclbiennium  propagari  poteft,  nimirum  cum  mortuo  . 

prxfcribencis.  priori  iudiccaltcr  inlocum  ipfius  fuccedit. 

Quarto  Sfortia  Oddus  in  cauflam  dc-  iam pcnc tricnnio finito, vbi obieruandum 

duciccap. exratUnc, extr.de  appeUatione.  Scd  cft, rcprehcndi  fcnccnciam  Accurfiimw- 

ncque  hoc  cap.  admodum  vrgere  videcur,  bo,repleatur,  cxiftimancis,  quas  hic  compre- 

guodnuliamdcfacloiudicis  mentioncm-.  hcnfafunt.non  haberef  locum  in  iudici-  n 

iciat.fcdde  impoccncia  profccucionis,de  bus,quiduntaxat  per  Jcmeftrc  fpacium  co- 

qua  rc  copioie  Andr.Gail  Ub.tjobferuat.  142.  fticuuncur.  Ne  cnim  res  in  infimcum  ab- 
r.tn  qiaft.anpA 


>auperijataliacedant.  Sed  cacconcra  l.fin.fupra,dcfacrofantt.ecclefi  i&cm 

tamenrclponderipotcftracioncmdi&ica-  quoquc  hic  probandum  eile  confticuunc 

pichoc  conciliarc.  Cum  cnim  liciganccs  fi-  Bartol.  numcrofecundo  rjr  tertto,  quod  Hngan 

ne  culpa  &  fafto  fuo  appellationem  finire  tes  hoc  incommodum  prouidere  pome 

nequcancparum  inccrcflc  viderccur,arL,  vint,  Ljedetfiper pratorem, §ferta,ffex qu>i \u< 

paupcltace,an  faltaiudicis  prohibcancur,  caujfmaiorinmtejgrumreftit. &quod  tempus, 

LCatlm^.eim  ff.de  ltbe.fr  poHhum.heredjnJHt.  quod  fcmel  ex  fupplemcnto  audum  (ir  rur- 

ljimulierff.de  conditJufHt.  quod  in  prxfcnria  fus  augcri  non  deb».  ix,lfidcuommijj«,  1 .  §ft 

pro  conftanti  aflcrcrc  non  iuftinco.  Scd  quisdccem,ffjletegat.3.Lr.§.ficuiiff.vtlegaiMo- 

eam  quxftioncm  canoniftis  rclinquo  ,aru  min.  caue.  Baidhtcnum.i.Caftrcnfjtumj.Cynus 

eius  cap.  ratio  cam  lacc  pateat,  Iura  eninu  num.t.  Aiexand.  num.S.  Saljcet.  num.  47.  lafon 

noftraau&oricacc canohum non poflc fub-  circafin. Zaf.num.t3> infin. & quamuis  Albc- 

ucrci ,  vbi  dc  peccaco  non  cra£tetur,often-  ric.  num.12.  &  Fulgofius  in  finc  gloflar  defi- 

dimus  in  L priuilegia ,  fupra ,  de  facrafanct.  ec-  nicionem  cueri  v^deancur,camcn  cx  cauflis, 

clefiis.  quas  fupra  complcxi  fumus,nihil  murandu 

Admifla  icaquc  hac  ipfa  fmerprecacio-  cflc  exi^imamus,  prxcerquam  quod  vna 

ncquxbenignior  vidccur,  adhuc  ramcib  cumBaldoftacuamus,iudiccm  in  poenam 

noftrx aflertioni parumprxiudicii infcret,  hac lcge dcfinitam  non incidere , quod  ra- 

quodintetfit  inter  cauftam  prioris  inftan-  cionesfupraanobisconfidcrac^ineiuspcr- 

tix  &  appcllacionis ,  cum  peremca  inftan-  fona  nonproccdanc,fcdlitigantium,  pro- 

tia  nihil  prohibcat  nouum  iudicium  in-  curatorum,aduocatorum:  icavc  expoiit.o 

fcaurarc,&ittfibiconfulerc,quoddccauf-  gloflx,fi  iudicem  fpectemus ,  noa  abfurda 

fa  appellationis  dici  non  potcft.  iudicari  dcbeat. 

Meminifle  camen conucnic.quod  vcro-       Quibus ita enuclearis adhuc  alccr  fcru- 

quecafu,nimirum  cum  ipfo  iurc appclia-  pulusTupcreft*f*ex  LJiiudex,  ie.ff.de tudtciU,  Z1 

tionis  tempora  non  ceduat,propter  iudi-  qua  caueacur.  cempus  in  perlona  priocis 

cis  impcdimencum ,  vel  cum  quis  perem-  iudicis  confticucum,  illo  ex  rebus  humanis 

tainftantia  prioriexhaccauflatefticui  ve-  excmto,  in  pcrfonis  fiicceflbris  rcdince- 
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quodnonpoflidet  tcmporc  fcntentiar,  nc 
rortc  poftea  volcnti  agcrc  cx  noua  caufla, 
obftct  cxceptio  rei  iudic2tXyargumen.cap.pe- 
nuItJeexcept.rjr  t.Jiremmeam,  item  l.ftquu  ad 
exhibendum,ff.de exceptjrei iudic.  Quar  to,in# 
fentenriaexcommunicationis  cap.cum  mc- 
dictnalis,  de  fenten.  excommun.  in  4.  Quinto, 


grandum  eflc,  vcl  vt  textus  loquitur ,  cx  in- 
tc«ro  ranrumdem  fpatii  indulgcndum.». 
Quamuisitaque  noltri  interpretcs  admo- 
dum  dcfudent  circa  expoficidticm  huius 
antinomix ,  tamcn  prochuem  componcn- 
drcercaminis  rationcm  eflc  conftituo,ruif- 
fc  lbidcm  in  pcrfona  dati  iudicis  brcuius 


tcmpusconft\tutum,quo  dc  controucrfia  quandomdexin  fercnda  fcntcntia  recedic 
dilccprarec,veluci  fpatium  vnius  anni.vcl  aiurccommuni,vcluri  cum  viftum  vifton 
anni  cum  dimidio.  Mortuo  itaquc  priorc  noncondemnacincxpcnfas.fccundumde- 
iudiccita  dcmum  fucceflbr  intcgrum  illud  flnitioncm  §fedft  alterutra ,  hoc  tttulo .  fcd 
tempus  habiturus  cft,  fi  lcgitimum  fpatium  illas  proptcr  variecacem  ncgocii  cpmpen- 
non  cxccdac.  Exiftimarcm  camcn,  quod  fi  fat,  vtauthent.pofi iufturandum,  hoc  ttt.  &  §.  o- 
tocum  criennium  exaftum  cflet,quod  rorte  }ortct,noucU.!2.dt  iudictbXqui  Rom*,i22. §.Jtn. 
prior  iudex  tantum  temporis  habuiflet,  ff.de  verbor.obligat.l.quidergo,§.pornagrauior, 
itiam annalc fpatium  inipfius  pcrfonacd-  ff^  hisqutnotanturtnfamtaj.etjifeueriorfupr. 

eod.tituU.fliusfamiluu,§.diuiff.dcUgat.i.Spc- 
tuUt.hb.2.part.$.  tit.  defentent.  §.  qualiter  au- 
tem,  rrum.  14.  ^Uxand.  in  apoJUU.  ad  Bartolum, 
Zafttu  hicnum.$.  ^fngeljtum^.  Caflren.num. 
2.  Tiraquell.  inprafatJtractatus  deptrnis.mtm.^. 
poit  K^ibbat.  Felin.  Ioan.  i^fndr.  ejr  aiios.  Sex- 
to,quod  cx  a£ris  no  potcft  conftarc,  cx  qua 
culpa  ptnmt.  ^  cauflaiudcxmotusaliquidpronuntiaucric: 


ftitutum  vidcri. 


§jtfo  procul  dubto* 

SvMMA&IA. 


I 
X 


i  cjCus  comsltcldtur. 


JE  c  deiudfcc:  Aduocatusau- 
tcm*ffi  in  culpa  fit,  ctiam  dua- 
bus  vnciis  punitur,*//  hoc§.  Et 


Vcena  aduocati  fi  inftantia  tpfttu 

Odo  dmtrfuafm  tn  qttibm  cauffa  tomprtbtndi  dc-  autaccufatio.Ill?cmmpcrrelationcinfcn- 
letm  tcntia  ccnicrcnturrcpctitx>attinn.l.aitpr4- 

DiftintlioBaldi  Angtli,& aliorumtirta practdtn-   tor,§.tff.dtre /Wic.vcluti  cum  iudcx  ahqucm 

cx  ofncio  condemnar,  ita  Baldus  htc  num.3. 
Caflrenf.num.z.  Scprimo:fiiudicium  fitcri- 
minalcrunccaufla  in  fcntcntia  cft  expri- 
mcx\dz>argum.lfipr*Jes ff.de pan.  ltcm  quod 
in  illis  maius  pranudicium  verfctur  itfcruo- 
rum&l.re(pictcndum,dcpacn.^4lberic.hacUge> 
quamuis  in  fcntcnciae  prolacio-  num.34.poit  Odofred.  &  lacob.  de  ^yirena ,  ad- 
,  ' nc  non  exprimacur f  ncccfla-   dcnshoc in praxi Cctu^ti>Ba!dusind.I.Jiprd. 

rio  caufla  pronunciatioHis,  capficut*xtra,  eU  fes ff.de ptrn.ita,  illum  rcferc  &  fequicur  Fclin. 
ijent.dr r* /Vwfo.+excipiunturramcnnonul-  tnd.cap.Jicut,num.  rf.de  roW/w/.quodaddo, 
licafus,inquibusidexau6toritatc  iuris  fa-  quod  m  mcis  commcntariis,  harc  Baldi 
Cicndum  Cit,vtdocet PanormitanJtcl.capJicut,  icripta  non  cxftcnt.  Odauo,  cum cx culpa 
SpccuUtorlib.2fart.j. tit.  defipttentiat  num.  14.  aduocaticft  pcrcmta  inftantia ,  vt hoc  no- 
auemfeqmtnturinprafenti  §.  ^Uxand.num.3.    ftro  paragrapho. 

refertns Ba\duminLpr*tfes,infr.quomod^-quan-  Poflctautem  cx  traditioncBaldi  bicnn- 
do  iud.prof  fentent.deb.piures  cajtu  'compUOen.  mmtertio,  Angcli  numero  fecundo,  Salyccti 
temZafnum.4.Ulm.cUapfuuUxtraiderein-  numero  quadrageftmonono,  Caftrcnf  numero 
dic.num.13.  tjrjequen.poftloan.^fndr.  Butr.  &  fecundo,  Mcx2nd.numer0fecund0Mon.nume- 
Dominic.  ab  eodem  aUegatos.  Primo  in  cauffk  r§  fecundo,  Albcric.  numero  trigefimo quarto, 
gppelUtionu,cap.cumBertholdusidereiudic.Se-  ZvXxinumero  quarto, mzgisf  compcndiofa  4 
cundo ,  cum  proptcr  incptam  pctitioncm  diftinctionc  rcs  cxpcdiri,vt  intcrfit,  an  fcn- 
rcum  abfoluit ,  nc  pcreat  ius  agendi,c*/.«f-  tcntia  complcctatur  condemnationcm,an 
mminata,extra,dciuAc.l.t.§.t.ff:ftmenforfalf  vcroabfoiutionc,vtprioricafunullacaufl? 
mod.  renunt.  l.qtudam, ff.de edendJ.Bebius  Ma-  dcfignatio  ncceflaria  fit,  fi  in  libcllo  ccrta 
rillus,  ffde pacl.tonuent.  l.qui habebatff.de  injh-  caufla  contincatur  &  icntcntia pct  rclatio- 
tutaction.Ldepofuiff.depecui.  Tcrtio,  quan-  ncmadlibeflumfitconccpta^iifiiudexali- 
do  in  rci  vindicationcrcumabfoluit  cx  co,   qucm  cxofficio  Qondctitx>vt*Me*dttl*  eS\  ■ 

Quod 
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Tit.  de  iudiciis,  1.  rem  non  nouam.  j6* 

QuoJ  fi  cxa&is  dc  cauflfa  conftare  non  po-  cocractam,  non  minoribus,  aut  pupillis,(ed 

t:\iccuncrcrerrc,  anvnatolum  fub  comc-  corumcucoribus&curacoribusadlcribi,id- 

ci jram cadacan  plures,vc  lllic  noniicne-  quenon  foluminhoccam cucnit, vcrum.» 

Cwllana  cauiCc  cxpccti\oiargum.t.Ttttanut,jf.  cciom  m  aliis  iimilibus,  tjtontft ignotum,  6.tn- 

cjuoicumco^uitndli.potejt.ett,h\ci\\alCVt\  iidi-  fr*>dc  admtnijirat.  tutor.  tjr  curatOr.l.  qutjoti- 

ucr(iiincerre6tus,iniercnda:iibclloiint,4>g.  dum,i8.§.cttamff.dc  legat.t.  Addicurf  au- * 

i.j.§.tg»omtniai jf.de huqutnot.tofsm.&lJite-  cemin  tcxtu,  pupillos  &  minorcs,fi  non^ 

nim,jj.  de Jujp'tt.  tutor.  In  abfolucionc  qui-  fufficiat  fubftancia  tutorum  &  curatorum 

damlblebancdiftingucrcvcviderc  liccca-  inincegrumrcftitui. 

piii Salycctum  6l  Alexandrum,anquisab-  Ecquamuisflex finfufru ,inquibut  c*uff.\ 

ioluacurab  obfcruacione  iudicii,  an  vcro  inintegrumrejlit.noncstneccjfiizty\ttfi\\ost;(- 

pcr  fcntenciam  dcfinitiuam.vthic  ldem  pc-  fc lplo  iure  munitos , adco  vt  nulla  rcftitu- 

ncprobarcnc,quodinpra:cedenticai'u:  il-  tionc  indigeant,  tamcn  non  vfqucdifficili* 

lic  autcm  cauiix  dciignaooncm  requirc-  cius  rei  concihatio  dl,  lcgc  tinalcm  nuelli. 

renr.  Scdvcbcneanimaduercuntidcm  A-  gendameireincontra&ibus&negotiisex- 

\cxzv\&.numj  poftlacob.  dcRauen.&  Cy-  craiudiciahbus,  diucrfam  autcm  ccnfcri 

num,  Salycec0«*M?.  Abbas in  cap.Jicut, nu.  conditioncm  difceptationis  foreniis  pro  - 

//.  illud,  li  dc  fcnccnciar  viribus,an  illa  valcat  pccraudtoritatcm  iudicii  &  boni  publici,  vt 

annon,  cractecur,  noccflarium  non  clt  dc  eadem  quacftione  copiotius  diflciimui 
EiTct  tamen  commodius,  vc  &  hoc  &  fupc- 
riori  cafu,  quado  aliqua  ambiguicas  ex  icn- 
tencia  nafci  poftcc  cauflGcin  lcntentia  cx- 
primantur.  Pcrcinerc  cnim  co,vc  conftcc 


dc  erTc&ufenrcnciar.-Mf  inz.t.&SdetUratto- 
ne,  dcindc  ctiam  vc  iudcx  vcl  alii  hoc  mo- 
do  cxoncrari  poflint,*//  in  t.rjrf.  exceptione^j. 

J  Harcdiftinctioquamuismihif  non  difpli- 
ccac.camcnnonanimaducrco.quodomncs 
cafus  fupcrius  cnumcratos  comple&acur, 
maxime  quod  in  fcncentiacriminali,  U  cx- 
c6municacioniscauiTaficexprimeda,quod 

'  &ipfum  confirmacurconfticucione  Impc- 
ratoris  Caroli  articut.  tpj.  concipicnribus. 
Notandum  prc,tcrcacx  noftro  ccxtu  eft,ad- 
uocaros  rcdc-  poflcdcferere  cauflas  clien- 
tiumfuoru,(lillisdeHita  ialarianon  fuppe- 
dicccquc,  cx  officio  iudicis  confequi  folcnt, 
i/t  hic  &  t.r.  §.in  ktnororiit,  jf.de  txtraordtn. 
ttgnit.  N  am  /  /.  infrajt/uffragiit.vt  recte  a- 
nimaducrterunc  Zafius  acque  Alciacus,ad 
honoraria  aduocacorum  referri  non  po- 
teft. 

§.finalit. 

SvMMA&IA. 

I    Cuham  m  negltgmda  frofttutumt  tuduiali,  non  pu~ 
ftlUt  aut  imnortbm,fcd  ttrttn  tutortim & Cttra- 
tonbusadfirtbt. 
, ,  1    Puptiloi  &  minores,fi  nou  fujfitiat  fubfiantia  tuto- 
rum  &  turatorum,  tn  mtcgrum  rtfittui. 
3    Contilidtio  tunt  l.finfufr.m  qutbjdufiu  mttgtJtfi. 


X  hoc  §.  final.  edocemur,  cul- 
pam  f  in  negligenda  profecu- 
cionc 


m  nojlrotrattatJcprafcrtpt.fartj.caf.t. 

Lex,  rem  non  nouam,  12. 

SvMMAXIA. 


i 
4 


1»  tmnt  ctgnttitne facrofan&at fcrifturac  iepeni  dt- 
bert. 

htdutt  fdtrdmtuto  ft  obfiringtrt  ,cum  ptritdtt  & 
Itgum  abfcrudttentfttududturtitfft. 

An  tdem  cttdm  obttntdt  tn  drbttru. 

Aatb.ftquens,  dt  qutbm  tudictbm  inttSigi  itbcat, 
cum  mttrfretdttont  Baldt,  Ar.gch ,  &  alu- 
rum. 

Mia  ftnttntid  Albtrici,  Acmftu,  &  Cafirenfis ,  tu- 

tfitmamtum  dutbtntudm  exdudttndam  tfft  dt 

bu,  auatnarbttrioiuduu  vtrfdntur. 
Idffm  Irnmttntrantlatmtautbtntica. 
Ugum  ctmctltationt  ftmptr fiuiendum. 
Abfurdum  tjft,fi  matortt  tuduts  ttgibm  felua- 

mm  ,  quod  Imftrator  vtx  fibi  afertrt  asu 

iot. 


i 

f 
t 


cam  fromulgautrtt. 
IO  Torrna  turtfiurandi  quo  iudutsobfirmguntur. 
U  Trulecim  drgumtntd  qutbm  uuclor  tumctrt  ct 

turtnefirot  iotlortt  farum  ctrtfiierdtt  itfitn- 
ttiontm  mtroduxtjfe ,  mttr  mdtorti  &  nunortt 
iudittt. 

U  iuitctm fiut  maiorern fiuc  minorem non pejfertttiert 

UtfmtmutUgum^tfitxtufiatdufd.&quatun 
tognudfit. 

ti  rit  &efftctu  rdttonu  m  legecomprebcnfd. 

<4  Multdcaufttxqutbtupcritsdtudutaugertveltnmui. 

fofimt. 

tf  \nttiedmlMoiu,ffJieptm. 

16  TormuUu  ttmm  m  tdup  crttmnalibm  obferuatae 

fuifft. 

17  Qut  antiquim puniri  feleant. 

18  Mjprtktnfafenttutia  hdit  Clm  ex  fimanti*  mdh 

Bbb  a. 
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55?  Comment.PetF.GilkeniiadLib.IIl.Cod. 

<m  minotemidtxiuftacauffanon  poffe.  Diucrfum  autcm  obtincrc  indefenfbrt* 

i  j  Commutatto  pcena  non  facile  minort  tudici  contt-  bus  &  magiftratibus  municipalibus,qui  ob- 

deitdaftprinctpemprafinttm  habuerit,qucm  con-  hggci  {mr,  vt ©mnia fccundum  lcgcs  &  ca- 

fulerepotueru.  noncspronuntient,i»#*dSC/.  tttuL  tufiurand. 
3t  Anmaterestudtcesproptercau(famextrinfecam,&  j  r    n.  .      ll  J        a  • 

*b&  mh  cobarenUpojLptrnarumgrattam  P«ftaw  ab  hlS ,  qur admimftraUO- 

yrf£OTt  r         *  ncs  iuicipiunt, pdragr*/>h.ejr*iutts,f>aragr*. 

ii  lnconftantia  taldi  in  ptopoftta  qutftlont ,  an  iu-  fho  iufturdnditm ,  nouell.  tS.  dt  defcvfor.  ciuttdU 

dcx  minor  ex  iuftk  cauftu  pcenam  moderart  pof-  Glofla  VCro  tnpra/enttautbcnt.  tn  vcrkiufiiuet 

ftt.  nullam  diftin&ioncm  adhibct ,  fcd  ita  pri- 

»i  lnt*prttdtiontp«napttmmoittndd,q*amexd-  mUm  vcrficulum  fupplcnduroputacvcdc- 

freranda.  cernant,quod  illis  iuftius  vidcatur.  Ta- 
1}  ludtces  dum  d  leru  rerbu  ex  tufta  Cdutta  rece-  r       j      i  n  „    j  ■  j- 

duttt,  an  ttamin  fenttntid  ttprtmert  cogan-  mcn  lc8Cm  T^Z*' 

m  ii+  ragrapb.omnuautcm.ttcmnouclUccntefimdvt- 

id.  SufficerefimdtoretiudicetdudntJe  tdftctgttxcduf-  geJimdquintd.vtituiiccsnonex^ecJcntfdcrdtiu/- 

jisantnmm  mouenttbut.  Jioncs.pdrdgraph.r.  vt  dtffcrcntcsiudicesaudires 

dppcUdntium  dlkgdtioncsjoUdt.gjitul  to.  fccu  n- 

Ac  lcgc  omnibus  iudicibus  dumdecifioncm  f  Accurfii.  Albcricusau-  J 

ordinanis,  delegacis,  arbicris,  inprincip.  &  Paulus  Caftrcnf  inprincip.iz» 

dcniquc  vtriufquc  gcncris  in-  rcm  digerunt,  vt  authentica  noftra  locum 

iungitur,*f  vt  in  omni  cogni-  habcat  in  his,  qu&*  commifla  funt  arbi- 

cionccauflarumanccicdcmiu-  trioiudicis,  &  nulla  certa  lcge  termina- 

dicialcm  facrofancias  fcripturas  dcponant,  ta :  in  aliis  autcm  lcgi  fcripca*  parcndunu 

vc  canquamDeoin(pc&orcadhibico,cau£.  eflc. 

fas  difccptenc  &  dirimantt  Comprchcndi-       In  hac  difficulcacc  paullo  ahter  rem  mo- 

t  tur  prxtcrca,  j*  iudiccs  non  aliter  iudicia-  dcrandam  cxiftimo, ftatuens,  Irneriumfin 

lem  calculum  accipcre  folicos  nifl  prius  fo-  concinnationc  huius  authcnt.  vt  multis  a- 

cramcntum  pncftitiflcnt,  omni  modo  Cc  liis  grauicer  erraflc,  quippc  qui  propria  au- 

cum  vcricace  &  legum  obfcruacione  iudi-  aoricace  inccr  maiorcs  fic  minorcs  iudiccs 

cium  difpofituros  efle.  difcrimen  incroducac,  &  dclinicioncm  Co- 

f  Caccerum  curri  Lqttatem  ff iettrcptjtrbit.  dicis  pro  parcc  abrogarc  conccur  cocra  no- 

difcrtc  caucatur,  in  pcrfona  arbitrl  riori  di-  tiflima  iuris  noftri  pronuntiara,  concilian- 

ftingui,  qualcm  icncenciam  profcrat,  x-  das Icgcs potius.f  quamvt  tcmcrc  illasan-  7 

quam  an  iniquami&  authent. hodie,  huic  lc-  tiquatas  ponamus,  l.prtcipimtu  citcafin.  dc^j 

gi  infcrta  concineatur,magiftitttus  non  co-  dpptU,duthcnh dc  adminijlrdntibus  offictd  in  fd- 

gi  alitcr  iurarc,  quam  quod  promictanc  fcfe  crit appeUationibut,circa  fin.  LftfiipuUttu,  4ff.de 

iudicatutos  cfle,  qood  mclius  &  iuftius  illis  vfur.&frult.  lfanttmut,C.dctcflam.  1. i.§.  con~ 

yifum  fucric, cxccpcis  dcfcnforibus  ciuira-  trdrium,deveter.iur.enucLcdp.cumexpedidtide 

tum, qui  cum  iurcnc,  fc  omnia  fccundum  eUcl. in  6.l.qtHdqttidad/lrtngcndd^.ff.devcrb. 

lcgcs  &  iura  ratturos  eflc,  non  immcriro  rc-  oblig.l.  extrdnetu.ff.de  condttxduff.ddt.cduJf.non 

quiri  poflec,  quomodo  propofita  difficul-  JecutJJi cumdotcmfffolut.matrimon.t.commo- 

tas  iubmoucri  queac:  &quidcm  quodad  ar-  diffimejj.de libe.rjrpo(th.hered.inftit.lJiqudndct 

bitros  attinct,non  legimus  illos  obligatos  ffJeinoffic.  Enimueroaulla  cftratio,quarc 

cffc,  vt  tali  iuramento  fcfe  obftringantt  maiorcs  iudiccs  vt  proconfulcs,prztorcs, 

hoc  cnim  folum  prjefcnti  lcgc  declaratur,  f  pfidcs,  lcgib.  foluamu$,&idprarrogatiua*  S 

illos  dcbcre  haberc  iacra  Dci  cuaflgdia  ilisindulgcamus,q»Impcratorvixfibiaflc- 

propofita.  rcrcaudct,/.^*Ma/#x-,<-t/^/^.quodq-,iidcm 

Porro  non  arque  expcdita  crit  altctlus  (peciali  iurc  nadti  funt,  §././.1 ff.de cenffprinc. 

fcrupuli  dcpulfio.Etcnim  Baldus,  Angclus,  §Jedcjr  qttedprincipijnflit.deinr.  ndtur.gent.  & 

Salycccus,  Fulgofius,Iafon,  Sichardus,  2a-  cmii.vcrf^Uncexhuqajedani.f  Vt  itac-i  appa  -  9 

fius,tulius  Clarus  Ccntent.tib.f.§.Jin.  qudft.If.  reac.id  lrncrium  omni  audoritatc  dcftitutu 

Dccm.in cap.de cdujps.de  offcio  iudicit  delega-  fcCi(fc:nihilalienum  nos  apropofito  fa&u- 

ti,numero  decimo ocfdue,  Boflius  in  titul.Peen.  ros exiftimauimus,  fi  vcriusqj  ccxtus  vcrba, 

^  numere  decimo,  conftituunt,hancfautnen*  vtconccptafunc/ubiiciamus.  Iuftinianus ' 

intclligcndam  cflc  de  roaioribus  magiftra-  Imp.  dudctcftarctur  iudicu  fordcs,  q,  datis 

tibus.  •  pecusui*fu&j»gioa«licorumadquisofficu 


i\ 
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Tlt  dc  iudicns.l.remton  nouam.  $69 

viimmunircfolcantAToftcaprotuncialcs  bticut&ynuatucotrambus cufertube.&ftcom- 
fibiiurisdiclioni  illorum  commuTos  dcpe-  pcrcro ftfium  iniuftuiam  patt  nen  ege jolum  hu 
cularij&advnguem  arrodcrftcofueueritlf,    ago,fed  etiamfempcr  tfftdtntcm  mtnt  ta/emftu- 
rem  pcflimi  moris  fuaJfcge  vindicaridanii   deboafumere&eirta  me  omnes,  vt  non  ego pu~ 
duxit.  Promulgatkiltlt^  Bouella  conftitu-    rmfujdemfim,quivero  eirta me funt  ,furentur 
tionc  ocHua,eande  faluberrimis  pncceptis    &  de/nmuant.  -  Si  qm  it  uutem  inuentatur  circa 
rcfcrfir,&  vt omncm  eludendi anfam,  iudi-   metttHs,  &quod ftt  ab  eo,  me famtre  &  eum  ex* 
cib.praxiderct,criam  forrnamiurifiurandi,   petkre.  st  verenonhac  omnia  ita  feruauero ,  re- 
*  quo  in  mgreiTu  fua*  atirniniftrationis  aftrin-   tipiam  hie  &  in  futuro fetu/e  tn  terribtli  iudicw 
gercntur,proponendam  exiftimauit,  qua»   magni  Dommi,  Dei  &  faiuateris  noftri  Iefi 
I O  t dc  vcrbo  ad  vcrburi*  fequitur :  Ittro  ego  pet    Chrifli}&habeampartemcum luda  &iepra  Gte- 
Deumomnipotentem,  &ftinmcimvnigenitmn\    zi,&tremore  Catn,infuper&peenu,qu*  lege^ 
daminum  Chrtflm»  lcfum,&SpiritnmfantTum,    eorum  pietatu  contincntur ,  ero fubiettus.  Jf.au- 
&perfaric/amgloriofam  Dei genitrieem  &ftmi   tem  hifiurandum,  noucll. \6.  de  derenfori- 
pervirginemUrUriam,&perquatuoreuange&4,    bus  ciuitatum  ita  fc  habct:  iufturandum  vero 
4ju*  in  manibus  meis  teneo,  &perfantJes  archan-   prxbens,  quod  omnia  /ecundum  legcm  ac  im  agat, 
geUs CMuhiclcm & GabncUm,puram  confcten-    &omniumcommuntter.  Ex  verbishuic  iura- 
tiam,  germanumque  fcruitium  mefcruaturum '  meiiro  infcrtis,  &  aquus  in  cauffts  vtnquc^* 
fatrattfftmu  dominu  Iuftiniano,  &  Theedor*   parti&inpubtitu  difcipltnuero,nuUt^partt  ci- 
toniugi,  eius  occaftone  tradtU  mihi  ab  eorumpie-    tra,  quam  iuftum  efi  ,prafiabo  ,fed  e xequar  vni- 
tate  adminiftrationu,& omnem  laborem  acfu-    uerfa  deticli,&omnem  aquitatemferuabofccun- 
cumfauoreftnedolo ,  ejrftnearte  quactm-    dumquodmihi  vifum  fucrtt,  iuftum%  quse  grar- 
fufcipioincommi/famihiab  cu  adminiftra-    ccita  conccpta  funt:  w>  W l*  mkt  Jlm ,  %*% 
r, dccorum imperio  atque  republiea',  &  com-    f*  ju4f«, ,*i,     Afton^  aa-mmnn  ytin%»& ,  **} 
municator  fum fanl/tjjtme  Dei  catholic*  &  apo-  m jf«       ri  Hvuw  «emW»»/**,  *m'  ixi|wi- 

ftoticu  ccctifta  &nuUo  modo  vel tempore  aducr-    "t"*  » ***  ™'  ^«»tWi,  v>        iei-m-m  « »a«- 
/abor  ei.ncc  alium quemcunque permitto,  quan-  rJf«w/<»»^n«i  Jiwr. 

tum pofftbttitatem  habeo ,  turo  quoque  idem  iuf-  Diftin£honcm  a  nobis  infinuatam  clicc- 
mrandumquodnutiipenittssnequededinequeda-  rc  conantur,icd  mco  iudicio  pcrpcra  &  in- 
bo  occaftone  datimiht  cinguU  nequa  occaftonepa-  confidcratc , idquc  cx  fcquentibus  f  argu- 
trocinit , neque promift  neque pro/efus /um  de^>  «icnris:  Primo,quod  Iuftinianus  in  prarcc-  1 
prouintiamittere,  nequemittam , neque  occaftone  &et\*i  conftitutionc  non  folum  prarfidurrL», 
dominici  /ufft^ti,  neque  /amo/tjfbnu  pra/eOis  Ccd  ctiam defcnforum  mcntioncra  fccerir. 
adminiftrattonemhabentibtss, neque iis,qud  eir-  veropro  iudicum,  &  dcindc  in  hoc i- 

ea  eos  fitnt,neque  aUahominumvUi,fcdftcut  ft-  pfoiuramcntohatc ^^vcrbaaduciat: mxiisau- 
ne  fuffragio  percopi  cingulum,fic  etiam pureme_j  tem  tmponamfuppUcium  fecundum  Ugcm  &  o- 
exhibco  circa/ubietfospiijfimerumnoftrorumda-  rnnem  iufticiam  ( ficut  iam  di&um  cft  ;  in  pu- 
minorum  contentm  iis,qu*ftatutst  funtmihi de  ^U&prittatis  contracJtbusei/eruabo.  Dcin- 
iifco, annonis.  Etprimum  omnehabebo ftudium,  Jc,quodis  no poffit  dici  mfticiar  partcs  ac- 
vt  fifcaUa  Mgenter tnfficiam :  &  tndcuotos  qui.  ^ommodarcautquod  fibi  iuftius  videatur 
dem  &indigentes  neceffttate ,  cum  omni  exigam  fecere,  q"»  lcgcs  transgrcditur,  /j.  Cod.  dc^t 
vehementianequaquamfubtncUnatus :  neque  ob    ty^  UP  ttrt%*  qu*ft.?.cap.i.  de  conftit. 

hoclucrumipfumconftderansemnino,autpergra-  e^-de  officioordinarii,cappaftora/u,%.quiave^ 
tiamvctodium  exigensaUquemcitraquamcom-  rodeofficAeUgat.Inftttut.de offc.iudie.mprine. 
pett1,autconcedamaUcui.dcuotos  autem paterne  Tcrrio,quod  ius  nihil  aliud  fit,  quam  ars 
tracJabe  &fubiecJos  piifpmorum  noftrorum  de-  *>°ni  &  x<\ui'  i-t.ffdeiufticia  &iure. 
minerumi/UfosvmUque^uantumpofftbiUtatem  Porro  arrcm  x<\ui  &  boni  non  cxcrcet, 
habeo^uftodiam,&aquusincauffavtriqueparti  quimanifcftaverba&mcntcm  ltgisncgli- 
& inpubticu  difciptinu  ero ,  nuUique parti citra  gcndo fui arbitrii,quid ftatuat, facit. Quar- 
quam  iuftum  eft  praftabo fcd  exfequar  vniuetfi  to,quod  harc  vcrba,quod  iuftura  puraucris, 
deticla  & omnem  aquitatem  fcruabo  ,fccundum  vidcris,  iudrcaucris ,  probaucris ,  a:ftimauc- 
quodmihivifumfueritiufIum,&eosqui innoxii   ris,nonlibcrumarbitrium,fcd  quod  rcgu- 
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miflumcnimhisvcrbisncgoEium,t2quam  ucc  l.pUcMit,fipr4,hoceodemtitui.  vnde  edo-' 
bono  viro  concreditum  ccnfetur ,  dtit.  I. 7;.  cemur.icquitacis  habcndam  rationcm  cflc, 
&dtc/  \  quodfiita.^flcxand.confiUz.mfinJtb.  vbi  dotfores  obht*  iua?  traditionis  in  hac 
,  Dcciuscontilwi.  num.,9Socmmfenior  confil.  authcnt.fcatuu«t,a?quitacis  icnpt*  habcn- 
<t  itb  1  Parif.c^nfil.pi.num.^z.Ub.t.Ludouic.  dam  rationcm,nulla dilhnttionc  vli,  ma- 
BoUzn.tn  4tttt.adconfit.L04n.de  AnenUxonfiL  ipran  minor  fit  iudex,qui  diicepter.  Noi 
Z  num.tz.  Lueb.CMentch.lib.i.dcMrbitr.tM-  autcm codcm loco  oJUndimus,  talcm  ad- 
dic  qntiff  S.  num.  4.  Quinto  refcllit  hanc  i-  ic&ionem  ncceflanam  non  cflc ,  quo  ctiam 
pfam  diftinaioncm  $.  omnis >neuelt.  S*.  iiu  bi  cuitatis  caufla lcaorcm  rciicimus.  Uuc-  * 
h *c virba^W *utcmiudexfiuecmguUm h*~  decimo, cum in iurciurandi  forma di&.  no- 
h^ftueeUtertMdtcans.cu/lodtat^cs.&ficMnr  uc\\.  vt  iMdtccs  fine  qMequefifiragtcfiant,  pro- 
dMmeMsprofcratrentcntiae.  ponta.nullamcntiofaat  confuccudinis ,  le- 

Porrocingulumhabcrcdtcunturetiam   qucrccUt  quoquc,  quod  maiorcs  ludtccs 
maximx  dignicac.s  &  adminiftracionis  iu-    neglcda  coniu.tudme  fuar  opinioni  con- 
diccs,/  1.  vt  dton.  ordtn.fiructur,  lib.  2.1.  a.  vt    wlcre  poflcnt,  quod  fanc  illi  \  crum  cflc  no 
nemmi  Uceat  incoemt.fpccicr. itb.to. U.  vbt de^   conccdunt, / dcqMtbus.fJ.dclegibuL  U  qu*J:t 
ratiocinm  aorrc  oporteat,  1. 1.  ne  rct  domintc*    Unga  confttetndo,  authent.  tubemm,  hoc  tttuf. 
veltemblor. Scxcocodem  rcferri  poceft,  §.    con{cqucnsitaquccrit,vtidemquoquc  in 
iubemue, nouclt.m  mantiq  imprefi.  ttt.f.c»uat.   Jegc  pronuntient.Dccimo ccrtto quam pa- 
0  qua  iubcntur  omncs  iudiccs  non  cxfpe-   rumtuta  hxcipfa  traditio  Gt,  inde  colli^i 
daca  facraiuflioncomncm  cauflam  pcrfc-   polfic,quodiudcx,quialiam  posnam,quam 
ftc  cxami  narc,  &  quod  eis  iuftum  atque  lc-    quat  in  iurc  dcfinita  lit,  infligit,  in  apcrtum 
gitimumvidctur.d.fccrncre.  PovvotnfiU    dtfcrimen  grauioris  ccnlur*  arquc  ani. 
conlttMt  finc  illa  diftcrcntia  rtaiorcs  &  mi-  maducr lioms  fefe  committit.  lncidic  en.m 
norcsiudiccs  adobferuantiamcorum,qu*   cx  intcmpeftiua  fua  cl  mcnt.a  in  fufpi- 
ibidcmclefinica  crant,compclluncur,quod   cioncmocculrar  foctccatis.qua  fe  cum  ra- 
fanp faftum non cflet, fi maiorcs iudices  ex   cinorofis obftrinxent,  /. nonfoUm,  Cod.dcj 
fot ma  noftr*  auth cntic.  &  intcrpretationc  tommerc.  &  mcrcat.  &  tbidimg/ofam  verb.  re. 
do£torum  alegibus  rcccderc  poflent  Sc  ftrtum,  *****  inprtn(ip.S4/rct.&  ^i/benc. 
pdmodiftinccionisvinumcoar^uitiT^-  nnm.t.cep.error.Sf  d<a.t.,jafia,dc prtuet.car. 
'  ro  dum  altquu,nou.Uvt  dtferenieitudtcestudi-   ccr.  cap.  negltgerc.  2,  yttft.y.  Ttraquell.mtra(tat. 
rc  eo/Ut  o.titu.  0.  fccundum  impreflloncm  de  pcrn.inp^faue  numero  oclauo.  ProfJerFartr. 
vetcrcm,  vbi  ftatuitur.quodeptfcopus  cla-  » titutdedetic?.&pirn  quefi.t7j>.2.rs (cqucu 
tiflimum  prouinci*  iudicem  fuis  parribus       Corttrahit  prartcrca  infaWiae  labcm ,  (1 
fund  decrecftantcm  compcllcre  poflicvc  quidquamdcptena  lurcconfticuta  mutct, 
caufla  n  audtat,& cum omni  iufticia fecun-  CferMcs,  cod.dcvtpttblua,  Paul. CafitenJ.tn  Lct- 
du  lces  definiar.  0£buo cxcogitata  a  no-  fifiMcrior,  Cod.de  hisqut  net.tr.fim.  K_sfbb#  ii» 
ftrisintcrprciibusdirTcrcntia  cciam  audo-  Mp.decaujf.gfin.de  offic.de/egat.numcro  dect- 
ritate  l.nl,o.Cod.dcfentcnt.&intertoeMt.»mn.   mofexi»,  Dcct,«nnmcro  dectmonono,Rom*nue 
indtc  cxplodi  poteft.qua  cauctur  lcgibus  fingutar.77.rtraquc//.tnd.prafat.num.te.  Imo 
iudicandumcfle.  Eodcmpcrtinetcap.^.   iu3cx  "oclaciendo  coercctur  cadcm  pa- 
dillm£t  t,&l.fedlicet,,*.ff<L'offic.f>r*fidMo-  na,quanoccns  plcfti  dci  uit,  t.nuff,,C  »e_j 
no  confutari  hoc  ipfum  commcntum  po-  ficrofenct.baptifm  ttcrctur,  I.2.  Cod.  dfipulcb. 
tcftex  obfcruationc  t.atiMdJ.)r.&tfiquMpos   vtotat.lfin.  C.de  vt publtc.cap.  n  mfinJevtt* 
na  +44  ff.de  verborum  ftgnificet.item  cap.de^  &honefi4t.cteric.T,r4qucll.m  duf.pr<fit.uum. 
UUtftk  lfin.de  offic.  dcleg.  &capfin.  daranficl.   rf^  R»m4n  I»an.  dc^fnania,  Fcttn.  B^rh. 
quibuiintcxtibuscomprchcndirucnullas  tt4m&«ltot  Abee&madducios.Ltltus  Cl  rfint. 
'  alias  pccnas,  quam  qux  conftitutae  funt  a  .  itb.S.§.fin.qu4fi.Ss.  nume.to.^lenoch.arbttr. 
maciftracibus,vclahisiudicibuscxigcndas   qutfl.ttb.t.qutfi 9s.nMm.,t.<JMr ftngxent.i.c. 
eflc  Dccimo  vna  U.f  .fin.fadSenetMfionf.  ^ndr.Gott itb.J >.dcpornpublic.cap.9.rum 
Tertutlion.  hanc aflcrtioncm  labcraftarc VU   **  &fiqMent.  Demhoud.  ttb.s.cap. 24. K^ffjtttf. 
dccur,quo  dcclaracur  fadi  quidem  qucftio-  eap.t. p4r4gr4ph.fi  quu  hominem.de paeeter.cnda^ 
nem  eflc  in  manu  iudtcis ,  pccnx  vero  pec    Fcrdin4nd.V4fq  ttlufir.contr»uerfiltb.t.  e.t4.n  4. 
fccutioncnonipfiusvoluncatimandar  ,'cd       Et  quamuis  c  diucrfo  vrgcrc  videantur 
lurisaudontati rcfcruari.  Vndccimom©.  muiw6lcgcs,«»noncsa&rationcs,^/.4%. 

re§. 
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re.§  fisuu.ff.de  iurepatron.l.milttes.  agruff.de    -fdepam. quam  ctiam  fubnectimus.  HodteU-  j  < 
•  remthtJjtadepofhtontff.deadmtn.&pertc.tut.    eet  «, autextr.ordinemde  triminecognofatyqui 
xfrcttrJ.etfifeuerior.C.cxqutbiucaufi;infamUt  vuUJententUmfernyveigrauiorem.vetUntere. 

t.qutdergo.§famagrawor.ff.cod.tit.l. kodteisff  ita  tamenvtin vtro% modo rationinon  excccUt. 

deparn.c.4.  tf.deauutteriu,  detudkiu,  tte  c.+.m  Huius  nimiril  lcgis  fenfus  illc intclligicur, 

archieptfc.de rapto. tamc  no  hac  diftinchonc,  vt  quamuis  publica  iudicia  &  ordinaria  o- 

in quarercllcndaianidudumvcrGmtur.fcd  limlege,  pcena&formulafccrtamhabue- 1 

longc  alia  nos  cxpcdire  dcbemus.  Coftiru-  nnt.vcluciin  criminc  maicftatis  homicidii, 

imus  itaq;,  nullum  iudicem,  fiuc  maiorem,  adulterii,repcrundaru,  pcculat9  parricidii, 
fiue  minorem  a  lcgum  dchnirionc  poiTc    veneficii, jpditionis,ftupri,  fraudatx  anno- 

1 1  rccedcrc ,  f  nifi  illud  fiat  cx  iufta  caufla ,  &  n$, ph&i,taUUiff.depubUcjtuL&m/?M>d.tit. 

qur  luncognita  iit,  puca  fi  ratioin  difcc-  extxaordinaria  aute"  iudicia  fuamlegequi- 

ij  pcatione  comprehenia  f  illud  impccrct,  demhabcbant,ficut  &omniaquahacunq; 

qua?  &augcrc&intra  fuos  fincs  cohibcre  iudicia.fpccialempcenam&formulamor- 

omncm  conftituriouem  folcc.  Augere ,  vt  I.  dinemq;  ccrcum  non  habebant,  vcluti  co- 

reguU.  §  fiti.ff.de  Ur.  &  facl.  tgnor.  I.  bu/ottt.  C.  cuflionistabigcatus,ftcUionatus,encra<aur^ 

-  dereuocand.dtttat.t.j.§.  cum  PotltdiuefiJev/ur.  expilationis  ccrmini  moti,  pramaricationis 

Umtur.§. ftn.ff.de ret  vind.  t.nonpo(funt.ffde  U-  &c.dc  oi\xi\xtatoti.ffMextraord.crm,&feque- 

gibtRcLUinSctcivtydJ.adtgere.§.quamuu.fi:de  tib.Potto  haeformula:,  vtetiaordo  cxcrcc- 

Ugtt.2.  Idem  ftatuimus,  li  alia?  rationes  c-  doru  mdicioru  publicoru,  paulatim  invfii 

mv-rgant,  quaeauctoritatelcgum  &  cx  me-  CiTe  dcdctutJ.ordoff.de pub.tudi.PAti  racionc 

tc  ipfarum  iudicanccm  eo  confilii  com-  idc  deindc  cucnicindefinicione  pcenaru, 

pellanc:  cxempli  graria,  dcfinitaiiurcno-  inquib.f  non  aqfitorib.  capicalibus, vtan- l7 

ftro  func  pccnar ,  qux  cxpeci  a  facinorofis  rea  folebac,  §.&quta.ff.deortgmjur.£cd excra 

folenc,  abhis  rcgulariter  non  licct  recede-  ordinem  ius  dici  cccoctitydJJoodieff.de pem. 

»4  rc/  f  Exiftunt  tamcn  caufla: ,  qua  id  vcl  ab  &  ifiuff.deprUat.dettc7Jfinjf.de furtJfin.ff.di 

inuitis  extorqueanr,  vt artas,* auxiUumff.de  inUr.  vt  dc  his  ingcniofe duTerit  Cuiacius 

pt integr.re(iit. ruror ,  /.  diunsff.de ofiic. pr*fid.  ttb.i.cjj.  Porro hx  lcgcs.vtomnibus  latar, 

.v}l\\isdo\otJ.i.$.finff.adUg.Cornet.  valeru-  iractiamomnibusiudicibuspropofit*  cc- 

*io.  /.  tn  metaltum,22  ff.de pan.  tcmporis  diu-  {cntut  J.j.CJeUgtb.  ldque  coarguunt  ratio- 

-turnicas  quocommiflum  fi  cracinus,/./?<#-  nes  fupraanobisexphcara::  QuiadccauG 

Jtttno,2iff(od.ttt.  mulcicudo  pcccancium  ,c.  faprobarenon  poflum.quodcomemora- 

nmpoi  si.2f.  qH*Jl.4.cef>.fia.  detran/act.  nobi-  tur  a  iuhof  Claro,f uafi.  S$.n.  n.circafin.mi- 1  8 

Ji cas ,  k  Pedtttt.fi Je tntend.  ruin.  naufrag.  arcis  norem  magiftratum  grauiter  cor repcum 

cxccllcntiavelmcritadclinqucncis,/.*/^-  fuiflc,quodcumquidamracionedchcciab 

fitas j! fi.dc pcvn.  Ex  his  cntm  cauflis  &fimili-  co  perpccraciccrtis  fidicularum  idibus  pu- 

bus  pcena:  Icgc  prodicx  accrbicas  micigari  Jiiri  debr .cc  illam  pcenam  in  aliam  muca- 

folcc.  Qiicmadmodum  e  diuerfo  licebit  rir,quodanimaducrrcrcr,  eundemherni- 

candcm  cxafpcrarc',  fi  contumacia  dclin-  ofum  efle.  Poreft  tamen  Mcdiolancnfem 

qucntis, §fin.cap.quoniam  vt litenon  contefia-  Scnatu  cxcufare  error comunis,  c^cx  praua 

t*t  autconfuctudopcccantis,/.»rwtf/>» fin.  coiarcinacionc  huius  authcntic*  jprecrus 

Cod.de epifcopal.audiend.item I.29.  §. (vUnt.jf.de  loco iurishabcri ccepit.  £ft  dcindef  & alia r  9 

/><r*.idfuadeant,autfi  nimismultisgraflan-  c6fidcratio,qaflercre  auctoritatchuiusmo 

cibusexemploopus  fit,  vti.  autfafU>  16.  §.  didccifionis  poflit,  quod  fcilicct  talis  co- 

euenitff.coittt.Innocent.incap.t.deconftitut.&  modatio  pcena?non  facile  alicui  conce- 

ibtdem  canor.ifia  Bald.  in§.furtum  de  face  te-  dcnda  videatQr  fi  pnncipcm  prasicntem 

nend.ncUnd.a  ValUtb.j.eorfil,t2.numer.  ti.peU  cflc,  vcl  in  vicino  loco  veriari  ftatuamus. 

x^ibhatcmfartdemdc Puteo&alios.  Dc quib,  atg.UMH>,ti  fj'*dl.CorueUefatf&l.4.§fiHff 

omnib  &fimilibus cauflis  plura  dcfidcranti  dedamn  tnfut.  Ieltn.tn cap.t. decotfitt.mim.  fo. 

liccbit  cofulcrc Tiraq./»/r«7.  depanJnprf.  verfic.nihUomtnut^bbd*,  capit.  dtUf/i ,  64. 

fat.n.16.  &fea.  (.  ouarr.  var.  rcfol.  lib.  2.  capi  't.9.  nm,.ero  tertio,  &  quarte ,  vel  ii  proptcr  cauf- 

cUrumindtct.§ .fin.y!.ifi  <s  '.Ma  och.de atbitr.  (am  dchdo  non  coha:rcntem_,  f  fcd  er-l© 

indtc.num.fJib.i.cap  otf.  Hoc  illudcft.quod  trinfccamj,  puta  quod  aliquis  cflet  cx- 

legcsanobisincontiaiiumallcgararmani-  cellentioris  ingenii ,  vel  quod  mcrita  i- 

fcftcu«finuant,idq  apcrtecuincitlcx,^p<»»  pfiusrcmiflioncra  criminis  exigcret.talcsn 
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i  intcrpretationem facerc vcllcnt,  vtLadbe-  maiores  & minorcs  magiftratus  illud  diffc- 

jitas  jf.de  pomxunc  cnim  ccrtum  cft.  ncdum  rcntixf  intcrluccrc.  q,  mdiccs  dum  a  lcgis  *  * 

minorcs  magiftratus,  fcd  &  prxfides  quidc  vcrbis  &  a  iufta  caiufa  recedut.  illain  fcntc- 

poenam  ordinariam  lenirc  vel  mutarc ,  vd  tia  exprimerc  cogantur.&uW jn Lquid  erge.§. 

dcniquc  noxium  dimittcrc  non poifc, fcd  panMgrauier.ff.de his,qutnotjnfam.n.i6.Saiy.tm 

principem  confulcndumeflc,/.4<*^/rf/.iJ'.  Lproperandum^jlioproculdubte  Andr.Ttraq, 

J(^/'a>»^hiscauflisautfimilibusnonintcr'  inprafat.fuitratt.depom.n.)4.  pofiPauium  ta- 

foenicntibus.non  vidco,  cur minoribus  ma-  JrenJJoan.de  Platea ,  &  AngeLAretin.  ab  eodem 

giftratibus  interprctandi  facultatcm  dcnc-  addu£/es./oan.ablmeLincaptt.praterea,didiIat. 

gare  vclimus ,  itue  dc  ciuilibus  fiuc  dc  cri-  Baro  a  Tautenberg.in/uivtndariitueielice,  cen- 

minalibus  quxftionibus  controucrfia  i\t,L  ciuf.62, lacob.de heiioutfinpraSixrimtn.foL46.in 

non pojfnnt.ff.de  lcgtbJ.adigere.  g.quamuisff.  di  ruiru.deJugareerj1.62.R0ch1tsdeCnrtexfn.de 

mre patronxtuij.hodie.ff.de pan.  cumaliisjupr.a  cinJuetudine,Fetinjn  c.i.nu.$o.verf.exprads£ik 

nebis  commcmoratis.  Et  quamuis  obftcnt  do-  addtclkaddcyLud.RemanjnconJ.4Sj.pofi/nn0c. 

ftorcs  fupra  a  nobis  allcgati ,  tamcn  exifti-  inc.pratereaydedtlat.0ldradxenf.2b 7.  idq;  arg. 

marcm,  me  illos  xquiores  habiturum  fuiC  Lfctendum .ffquor.appell.no rectpjtem  i.i.dcpra- 

fe,fi  qux  a  nobis  in  mcdium  allata  funt ,  w-  dtisdecur.mfrJtb.to.d.§jUopricul dubio,tjr qua 

1 1  fta  lancc  pondcraflent,  Accedit  quodf  ibidemanoikexpofttajunt,  confuctudine  eo 

Baldus/»M/.*.<& Jent.&reiud.num.4.  apcr-  rcs dedu&aefle  vidcatur,  vtmaiorcs  iudi- 

te  profitcatur.dcfinitionem  L  hodie ,  ctiam  ccs  non  cogantur in  luis  fententiis  cafdcm 

locum  habere  in  aflciforibus :  quam  cius  cauflas  inferere ,  fcd  fatis  i i t,  ~j~  quod  coplc- 2  4 

inconftantiam  animaducrtit  etiamlaion  ctantur,  fe  idfeciflcexcauflisanimumo- 

ini.  1ff.deprec1b.Imperat.offcr.nuJ.  fibi  ctiam  ucntibus,Ttraq.tnd.prafat.nfo.  MynJ.cent.  2. 

contrarius.  Idcmquoquc  rcfertatqucfe-  c.ji.GailMb.2.dtpaeepubl.n.ij.&i6.luLClar.d. 

quitur  Mynfinger.  centur.Jecunda  ,  obferua-  §.fin.q.jS.num.io.Ferdtn.yafqJtb.sx.i4Wthxc 

tio».$4.  laudatis  ctiam_.in  hanc  fcnten-  quidcm  obtinent,fiiurisnoftri  difpofitio- 

tiam  Fclino  in  capit.  r.  dc  conjfitut.  numer»  ncm  feruare  velimus.  Admoncndi  tamea 

4<.verfiexifio dicJo </«7/,Baldo,  hbbztcincap.  fumus,quod fi  coftitutionesimperii  &  cri- 

fuper  hkydeaccuf  LuAouic.  Romano,Rolan.  minale  cdt&um  ImperatorisCaroh  in  con- 

a  Valle&aliis.idcm quoquc  videturfenti-  filium  adhibcrevclimus  dubitandumnoa 

te  Didac.  Couarr.  var.  rejolut.ltb.  2.capit. 9.  fit,quin  iudices  etiam  cminentiores  digni- 

num.  S.  dumnegatnosintueri  dcbere,  an  tatis  cogantur  fuo  iurciurando  hxccom- 

iudex  fupcr  illo  criminc  difpcniare  poflit  D\ct\i§.j.4.&$.  in  cenfittuttone  enmtnati  Im- 

annon.  peratork  Cantiyeap.  S7-  Ordinattenk  Spirenju 

Eodcmpcrtinet.quodidem  Couarr.  iibj.itemcap.$j.§jMb.j. 
fcriptum  rcliquit  itb.prtmo,  var.  rejoiut.capit. 


Kj.verfjjudextenetur.  Paulus  Grillan-  §.  patrotlL 

dus  in  trac7jlereiaxat.incarceratx.t.verfJ.non 

omittam.  S  v  m  m  a  r  i  a. 

a  1    Notandum  tamcn  cflc  cxiftimo,  fquod 

fitraacturdcaugcndapcenaordinaria,  1  S^mmitmf^nicauSmfr^. 

nonitaprocliucseflcdcbcamus,qucmad-  *  ^S^fT^'^ 
modumfiagaturdc  cadem  mollicnda,  fta- 

tucns  eocaiututiuseflcficonfulatur  prin-  F^JWIj  A&enusdeiurametotipfi-m- 1 

ccps.  Itaintelligo  Ludouicum  Romanu  I  fjj^jfs  1  dicis;hoc  vcroin  jT.Imperator 

inlfivero.%.deviro.ff.felut.  matr.  Marfilium  1  U~m  I  cdiflent,  quid  iurcnt  patroni 

in  $ 'Mligenter.num.176.GtzmtRZt.voto jo.nu  fjH^fejj  aut  aduocati  cauflarum,  quod 
24.Rohnd.zVz)lxinfi7.voLtjtu.4s.arg.dJ.di-  fcilicet  ta£tis  facrofardis  cu- 

mtu.jtff.ad LCornetaicfatf ^uitnuismco  iudi-  angcliis  poft  litem  contcftatam  in  fingulis 

cio dJ.diuus  dcfinitionis  fux  cauflam  indc  qauflis  cum  facramcnti  religioncpromit- 

non  metiawr,  quodquisexccdatpcenam  tant.quodomniquidcmvirtutefua^omru- 

ordinariam,  Icdquodrci  plus  mcrucrint  queopcquodverum  &iuftum  eflc  cxifti- 

quam  cx  forma  iurisdi&ionis  chis,  apud  mauerint ,  clientibus  Aiis  inferri  procura- 

qucra  rcs  agcbatur  pati  potcrant,   Coro-  bunt,nihil ftudii rcIinquctcs,quod  fibi  pof- 

mdisl»6ailludadiicicnduduxi,poiTeinccr  iibilecft.  Additum  cuam  in  iuramcnro, 

quod 
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«Bod  cognicacauifxiniufticia  cum  fux  co-  Ba\d\inLitemvideamus.§.penult.i»  frin.  tjrn. 

fcientix  vulncrc  illam  dcfcnfuri  non  fint,  /.Angcli ».7.Caftrcnf.».^Gloflx//> cap.  r.  m 

&cSuntprxterca  multa  alia  falubriaprx-  verbodocucrit,dccL>tl.in6.  Antonii  Imolx& 

cepta ,  qux  quis  cx  hac  lcge  colligerc  po-  Panor.w cfin.  quod  mctu4cauffa,opod  noftra 

'2.  tcft-f  Scdilludnxuicircahanc  infpe&io-  lexlocum  habcat  in  iuramento  veriratisj 

ncm  occurrit,quodintclligamus,illam  in  reliquaautcminiuramctoanS:ch'onis.  Scd 

dcfuctudincm  abiiflc  :  idquc  confirmanc  hxc  conciliatio  rcprchcnditur  in  hacau- 

'  hocloco  multi  do&orcs,  &  quidcminco  thcnt.aRaphaclcFulgof»./.Iafonc^./.<w. 

illis  aflcntior,  quodnusquaviderimin  fin*  deamut,§.dtfcrre,n.t2.h\cxandtoib/dcmn.4. 

gulis  cauflis,cale  iuramcntum  prxftari.  So-  quod  putcnt  vtroq;  cafu  non  efic  diffcrcn- 

Icnttamen,  quotemporcrcferunturintcr  ciam,(ediudiceexmagnacaufla,  vclutirc- 

aduocatosjhuiusmodirbrmaautfimilifefc  pcrtispoftcaprobationib.^^/.//rw^/^<- 

obftringcrc,  vtvidcrc  licct  in ordinacion.  mus,$.penu/t.rc\im  prorfusabfoJuercvclcc- 

Spircnfis  auditorii  lib.t.cap.tz. vbi  quxdam  iam  minoris  condemnarc,quam  iuratu  cft, 

alia  etiam  adiiciuntur,vclutiquodcauflx  pofl'e.HxcFulgofiianimaduerfio,quispri- 

fccreta  nulli  aduerfariorum  pandcnt ,  &c.  ma  txontc  colorc  habcat ,  tamcn  ad  viuum 

Dctfanc/mus diflcruimus// roperandum^-  cxculla,nonideimpctrabit.C6ftatenim,o^ 

etiam  cum  de  iuramcnto  vcritatis  qftio  eft, 


iudiccm  fubfccuta  lurameti  rcligione  ,ad- 

Alithcnt .poft ilifiuran-  hucfuaraxationcdiccrcpoflc.  l.fmcim/tst 

fHMYfl^  prox/m.Quod cum ita (cle habcat,  qux ido- 

nearatiocrithancfacultatc  iudiciin  cauf- 

Svmmar  i  A.  faarTc&ionisprcridcndi  cumofficioipfius 

,  a.  r  incumbac,  infinicaxftimationcm,adq,p- 

(    JudcxnoiipottJtMjtimMticnttxptnftrum&djmno-  a-  ...  . 

rum  f «4  ZSZ  confitmMtM  funt ,  Mtnptm  I>tcr aftcdioncm  Iit.gatores  rcm  cotroucr- 

tMXMttontm dtctrc.  *am  rcuocarc  folent.coucnicncer  modcra- 

x    An  ItxittMvtdeMmus.fdTtntit.tur.pcrbMncMUtb.  x\->/.t.infide/entrnt.qu4proco,qttod  ivtcrcstpro- 

fmcndatMfitydtutrft  dochrum ftnttntu.  feruntur.  Sracuo  igitur  huicdifficulrarilon- 

S    Inrtlitcius  §  tttm  vtdidum  l.+.ff.  dttn  Itttm  turMni.  gc      rationc  mcdcndum  cffc .  vt  ii  tratte  • 

4    Jn  turMmtnto  afftcltenu  ntbtlpcr  banc  Mutbcnt.mu-  turj4;;  (0  ie„,porc^t(0 jkruerunt  Iuritconfulti,  ex 

tMtum  rtdtrt.  quorum  rcftonf/s,pandctl*  confiat/tfunl.pofl  ius- 

*  Vm  prxccdcnti  in  1.  ftatuiflct  iurandudcUtumiVtrcOjincafu^aMjucmoderati- 

luftinianus,  xftimationcmcx-  otti/o.Mfuer/t.  Proponamfuifl^&fiobiici- 

pcnfarum  &  damnorum  iurc -  atu r §.itc  videndn\d./^..ffAein itt.  turand.mc- 1 

mrando  acroris  vcl  rei  confir-  miniifciubco.multu  rcrcrrc,anpoftquafc» 

nucain  caxatione  iudicis  refrcnari  poflc,  mcl  xftimatione  taxarit,  &iu(iuranduin- 

3  noue//aft/a,Jj.detudicib.§.oportet,  vnde  f  dc-  tcrceflcrir.iudex  ad  adhuc  modcrari  illam 

fumta hec  authenticacft.hanc  poccftaccm  poflit.an  vcro  id  probandu  fit,  fi  folum  liti- 

rcintegra  folumiudici  compctcrc  decrc-  gantisiuramentum  inrcrucncrir.  hiccnim 

uit,adcovtiircs  iurciurando  commiflafir,  tuiflcmodcrationilocu,illicvcroaliud  ad- 

idquc  rc  ipfa  fubfccutum iam  iudcx modc-  miflum no cflc,nifi magna caufla,  &  poftca 

randx  xftimationis  potcftatcm  amplius  repcrtxprobationcsilludfuadcrcnc,</.§.//« 

non  habcat.  Hincfubiicitur,  &  in  praxi  ll-  Wrw////w,c6parationc  fafta  cum  §.prttct- 

lud  inualuifle  videmus  .  quodiudex,anrc-  denti.  Si  vitcrius  iraq;  quis  infiftaM» lufiini- 

quam  res  in  iurisiurandi  conditioncm  dc-  anus  quinouc/fuaconl/t/Ht.Si.  §.eportet,t/u  ve- 

ducatur,  foleat  fuam  taxationcm  inrerpo-  tus em^  darit% etiahuim  §.decifoneantiquaucrit? 

nerc,&ita  dcmum  hoc  iufiurandum  dc-  \iu\ccxmt\ot\x.a.tcl.pr*cipimus  circa  fin.de 

fcrrc.Hinc  in  dubium  apud  noftros  intcr-  appe/Lite /fancimmjeteftam.  rcfpondcbo , 

a  prctesrcuocatur,anquxf/.  itemv/deam/ts.  nominatimmutatu  noniitiuris  antcrioris 

/^/«///«•w/^W.dcmodcrandaxftimati-  difpofirionirclicia.Plarrcnoinfilbtilircria 

oncpartiumdcfinitafunt,  iurciuradoprq-  contrOucrfiavocaripoflitandcfinitio</./.^. 

ftitoper  hancauthcnt.  cxplofa  vidcantur?  ^.///rrfr^pgencraliahuius  authct.  vcrbaab- 

Hac  in  difccptationc  eft  diftin&iogloffx  rogaralit.llludenimcflcfaclucoarguitilla 

inverb.pofiiu//urandum.B3tto\inr.  Albcrici  confidcratio,  q,  a  vcrbis  legis  diiccdcndu 

inprtnc.Sa\yc.n.t.Zaf.n.33.  Sichard.  num.  z.  non  fic^uis  illas  gencralcs  cflcjpponamus, 
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lj  Je  Ugtb.U.§.gtneraliter.jf.  de  legat.  praftand. 
4  f  Egotamcn  hac  in  difccptationc  glofla: 
Bartoli  &  aliotum  fcntentiam,qui  in  caufla 
afre&ionis  nihil  correctum  arbitrantur,  fc- 
quendam  cxiftimo ,  arg.  dief.  I. 1.  iefement. 
auA  pro  eo  quod  interefl projer.UojiOii  §.oportety 
nouelLS2.  cxquo  hanc  authenticam  Itnc- 
rius  cxccrpfit.tamgcncralitcr  &ihdiftijictc 
conceptusnonfit ,  fcd  dc  cxpcnfis  litis  lo- 
quatur.  Vndcilla  rcgula,  quodcxinfcpara- 
tts  diucrfa  rationc  fubnixis  nihil  rccte  infc- 
ratut  l.naturaUter.§.  nihil  eommuve.  jf.  de  ad- 
quir.vclamitt.pojfejj. 
• 

Lex,apcrttfimi,i4.. 


Fottntia  aduerfariitttam  intadtm  condttitntrt- 

ctnfetur. 

ftrfona qua  tnumtrantur in !. qui  iurudittienijf. 
dtiuritdtCl.omn.iudjtnrtcufart  pofttut  vtl  dfbe- 
ant. 

ludtxordtnarius  rttufari  pettft,fiantta  pntrod*  - 
ntumprtfttttrit. 

|  Vartationes,  fhocintcxtu  co-i 
prehenduntur ,  cur  litigatori- 
bus  liccat  iudicem  datum  rccu- 
iarc.  Vnaquodantchuiuslcgit 
jpmulgatione  gcncralibus  for- 
mis  prartccti  practorio  ftatutum  eflet,  nc- 
ceuitatcm  imponi  ludici  rcculato  partibus 
ad  chgcndos  vcnirearbitros,&  fub  audien- 
ria eorum  fuaiura proponcre.  Altera rario 
cft,fiuc  potius  conhrmatio  prions.quod  o- 
mncslitcs  dcbeant  finc  fuipicionc  procc- 
dcte.  Htncitaqi  confectariurneftjilluda- 


SvMMARIA. 

i    Rattones  quodquu  iudtttm  datum  rtcufarepeftt. 
1    An  prtfetli prateriopottftatem  legit  condenU  babu- 

tnnt.  pcrtiirimiiurisruiflcquod  pracfccti  practo- 

j   An  imperator  alicui  cauffum  (ommitterepoQit  re-  tlo  ctjam  j-  habucrint  poteftatem  lcgis  co-  * 

cufatunte  rtmeta,dtuerfade(torumj(mmta.  denda: l.2.fupr.deoffic.prafecl.prat.l.pcnuU.  de 

Ctd  tpfi  aham  pcrfonam  adtungtndam  non  ulpc  JJ  f  .  ~» 

^am^undullurtmos.  **  bitantcr  co  cafu  probandum  fuit,quo  raao 

<   Argumentaquibmbttdefendtpeffevidtatur.  naturahs  talem  ianctionem  conhrmarcc. 

4   Auderes diffentitntes ,  &  argumenta  vndecim ,  qua  Etcnim  cum  hominc proditum  narut  a:  lu- 

m  propugnationtm  vltima  fenttntta  conftdtrari  men  omnibus  fuggertt,  no  cflc  apud  f  iii  pc- 

pefunt.  &os\udicci\it\&nd\xm>cap.quodjuJj>e{iLt,jj. 

7    An  recufatieni  lom  fit.fi vnmautaltertn  confilte  ^}  verjn6m ^od^m^do  ,  ad  co  vt  fi  ab 

fufpeHminuentatur.  ,mperiali  numine  tudcxdclcgatus  fit,  ad- 

^S^J^^SZ**.  hu^  rccufan  pofll,  nc* I^cracorpofllc 

um  anteaac(ommodaftt,anexba(  (auffarecu-  cauflamahcuicomittcrct  rccufattonc  rc- 3 

fari  queat,  qua  m  rt  txpenditur  ordtnatto  Camera  motz.glojja  tn  cap.  adhtc.extr.de  rejcript.  &  tbi- 

Sptrtufis,  &jhlut  atqut  tenfuttudo  Flandria.  dem  K^Abba*  Geminian.cap.iudex ,  de  ojfic.  deieg. 

i#   Itiam tetum ceUegtum, vtl vntutrfitat turt tanoni-  m 6  titppokt.de Marfll.fmgular-202. iJMynfing. 

cortcufaripetcfi.  centj.objeruat.6i.  &  quamuisnonnullidtf- 

i,    DttUrattoquedtlludprettUtfitnomntbut  dtpre-  .        ^  ^     tcftatc  ipfiu$ 

bendaturtufta  (aup  upctonu.  i— JLnr;n~ri  r^,aI  imlAt  aUtomt 

An  cauffa  rtcufatunis txprimtnda  fit.  SdtjtJUtmj .Angelsu num. O.CaJlrenf  numer.j. 

Qui  gtneralsttr  iudscem  rtcufat  iuramentum  ca-    Spes*lttJitJerecufat.§.i.verf.qutdJiJit  caujjkj- 
lumniapraftaredtbtt.  mcUtnLi.§.tnterdumff.iqusb.appelI.  non  licet. 

Cntrarufententugloffa  (ebannisTabri.Alberid    Inn4ttHtjn cap.extranfmtjfa , defor.  competent. 
tntpfa rtcufattent uujfam  cemprtbtndt  dtbert.^     francsts tn  cap.pojh(n,o,num  f  deappelL Gui/Jib, 

r.obfenution.}}.num.4.  tamenid  mrclligcn* 
dum  eft  dc  fufpicionibus  languidioribus  > 

Gatl.dtci  .objcrunt  .num.y  TrttUCtU  di&.cap.pofirt- 
mo, Neuizans*sconfsl.)6.nu.2. Hippolyt.  deMar- 
fiid.  finguJ.spi.Mynfing.centj.obJeruaUjjt»' ' 
mero.TO.argument.captt.  exparte,2.de  ojficdeUg. 
cap.pajioratu,de  appe/ui.zut  fi  talc  rcfcnprum 
principis  etiam  accipiendum  eiTetdc  gra- 
uioribus  &  lcgitimis  fufpicionis  cauflis, 
diftinctionc  omncm  rcm  modcrandam-» 
putarcm,  vc  rcfcrrct,  an  princcps  caut 

(ara 


»5 
H 


10 

21 
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Cenfuttudinem,  qua fit  eptima  Ugum  inttrprts,vl- 

timamftntentiam  confirmajfe. 
Diftinclip  auRerit  an  iure  cwilijn  deni^  canonice 

butmmedi  dtfignatie  rtquiratur. 
Quid  antiquim  ebttnueritt&  utrtdigtftertm& 

cedick  tandem  inualuift  vtdaatur. 
Cenfutatie  argumentomm  qus  turt  neftro  cauffa 

dtfignattentm  ntn  tjft  ntetftriam  dscant. 
lnttUeSmautbtntficentigtrith.t. 
Qmbut  tx  caufin  ttftit rtptUi pettft tx iifdtm ttiam 

rtatfaturiudex. 

Inmicitia  ktftam  (aufam  prabent  mufandi  iu- 
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fimcommittatoranirecufationc  &appcl-  temaiTcrercnon dubitantMartinus, itcm 

lationc ,  quaeantc  vcl  poft  icntentiam  fieri  Iacob.  dc  Arcna,  relariii  Glofla  &  Alberi- 

poflit.remota i  tunc  nullius momenti  cen-  coinhacl.num. *.itcm  Za£  hicnum.  g.  Ni- 

icrctur  qu«dfinitumcftcxconiiderationc  tuntur  autcm  argumcnris ,  qiwe.ordinedi- 

ipfiusAndrcx  Gz.iYdxbfiruat.sj.num.4.ct\xi  gcfta ,  fcqucns  pagella  exhibcbit.  Primo 

auOor  cft  proptcrca  talereicriptum  vale-  au&oritate  l.pra\tor.t 7. vbi  iudcxordinarius 

re.quod  fuperiit  adhuc  remcdium  appdla-  non  cognofcit  de  caufla ,  in  qua  ante  luic  c  - 

tionis.  ptam  adminiftrationcm  aduocati  munus 

4     Quarobferuatiotracitvtaccuratiusin-  fuftinuiflet,fcd  alteri  mandat  iurisdi&io- 

ucftigareplaccat.quidiurisfltinordinario  nc.  Sccundo  comcndathacvltimamopi- 

iudice.Gloflacnimin  hacLinverb.  iudiccs,  nioncm  t.quiiumdicTitni.  10.ff.de lurtidtcl.em. 

Bartol.»*./.Parifius  Pomatcs  Alban.  in  ad-  iud.ejrt.yjj  deiniur.  in  quibus  multx  pcrfo- 

dit.  Alb:ric.».2.Bald.//.7.  Angel.*.4.Salyc».  nat  cxcipiuntur ,  quibus  prsecor  &  fimiles 

*  .Cailrenfi  num.e.UCon  nu.4.  vbi  hanc  lcn-  iudiccs  1  ifs  rcddcrc  ncqueunt.  Tcrtio  huc 

tentiamcommuncm  appellat,  Sichardus  pcrtinet iJulianutffMtudic.  QuartociuP- 

num.7.lAztint.infuofJtecul.part.4.difi.i.n.42.  dcmclaflis  cl\texncmo,  de iutitdtcl.  omn.iu» 

kn&tc.Gi&.hb.i.obfiii.\)i&*c.Qou*x.pratt.  dtc.  quodncmopoftlitcm  contcftatamor- 

q.c  2<f.num.t.A.\cxznd.eonfiLt*.itbJ.  Dccius  dinarix  fcdis  cxamen..  dcclinare  pofllt. 

tnc.cum     talijnprinctp.de  appcll.  Spcculat.  Quinto confirmat hanc  lentenriam  &  pc- 

in tit.de  tudicedctegato.§fipere/ty  Damhoud.  nc  lccuram  rcddit  /.  ftpariter,  c.fJJeltbcraL 

infuaprax.ciuit.c.)j).P&norm\t.incftquucon-  ««/.vbiexcauflainimicitiae  quis  ordinarii 

tnclcricttm deforonon  competent.¥c\in.tbid.n.  iudiciscognitioneabnuerepotcft.  Quod 

j  tradidcrunt,  lcgis  noftrar  dcfinitioncm  &  ipfumadmittitglofla,dumfatctur,can- 

non  proccdcrcin  iudicc  ordinario ,  fcd  fi  dcm  lcgcm  dc  iudicc  dato  intelligi  noiu 

quid  fufpicionis  in  ipfius pcrfona  fuboria-  poflc, quod illi  dc caufta  libcrtatis  cogno- 

tur.illudtolliadiun&ionecpifcopifvclal-  tcctcnequcznU.zJnfr.depedanJudie.Scxto, 

5  tcrius  pcrIbn^tnon  fulpccfcr.  Nituntur  vincirc  hanc  traditioncm  potcft  authcnt. 

hanc  fuam  fentcntiam  confirmarc  auclori-  ejrtonfiquentcr,de  fentent.  ejrtntertoc.  omn.  iud. 

tatc  noftri  tcxtus.qui  illud  probat  rn  iudicc  vbi  i  udcx ,  fi  difpliccat,intra  viginti  dics  re- 
dato.fecutiargumctuma  contrariofcnfu,  *  cufaripotcft.  Scptimo defcndi hoc ipfum 

quod  alias  fortiflimu  cft,£/ ff.de eocui  nrnnd.  potcft  cx  lcgis  noftr$rationc,q,omnes  htcs 

eii iurud.1.  anttqui.de furt.cap.cum apofiolica^de  linc  fufpicionc  proccderc  dcbcant,  maxi- 

hu qutfiitnt aprttdt.ftnfenfu  cap.  deinde  vim  mccum  tahsratiofir,  quaranaturaprofici- 

tocam  conftituunt  in  authcnt.  Ccq.fi  vcro  Cc^tnt>dict.cap.quodfufpetti,}.qudfiion.i.Qt\i- 

eoofugerif.  Tertiomutuancurnonnihilfub-  uo,quod  nobis  committendumnon  fit,  vt 

fidiiarationc,  q,  ordinariiiurisdiCtio  tanqi  prarbcamusoccafioncmdclinqucndi,/.  non 

lcgcdata&  firmior&diururnior  fit,/.  mire  dtfitngticmus,§.cum quidam.ff.de rccept.arbttr. 

matorum,(jr  Lquia. ff.de  iuriid.omn. iud.  quod-  fupra eod.tttul.Lconuentt 'cff.de pacl.dotal. 

quc  publicc  intcrfitillorum  auCtoritatem  Nono.circumfcripta  interpretum  fcntcn- 

non  minui, argument.l.obferuandum.ff.dc offic.  tia,quod  ca,quziureciuili  dubia  funt,  in- 

prafid.  &  L  feruum iuuito.  $.j>r*tor.ff  ad  SC.  tcr  prctationc  rccipiant  ab  indubitata  iutis 

Trebcff.                                        fc  CAnonicidiCpoCitionc.vt  traduntcanonifiaim 

Quarto,quodcircaiudicemdclcgatum  cap.i.deconjht.ejrcapj.deopcr.noutnunt.  Por- 

poflit  fraus  adhibcri,  dum  pcr  iurrcptio-  roiuriscanonicidecifio,quodiudexordi- 

ncmautobrcprionemimpetratis,defigna-  nariusrecufaripoflit.eft  ccrta  &iurisnon 

lsxtf.obferuandum.ff.de  iudic.  Lft quando.de di-  obfcu  ti,cap.  cum Jpeciali,  de  appcllat.ejr  ibidem 

Ut.  eapit.  adhetc  ,  de  refcript.  quod  in  or-  gloffa  Vanormttan.  Decius  ,W ambefius ejr  aiii, 

dinario  non^  ita  facilc  cuenirc  potcft  :  i-  cap  ficundorequiru cod.tit.cap.fi  quu  lontratle- 

ta  vt  fi  contingcret  illum  aliqua  fuipicio-  rtcum  ejr  capjcxfufccpto,eodjttul.%ccirnon\\c\ 

ne  laborarc,  cafibusidpotius  adfcribarur,  facit,quodaudorcZafio  hicnumj.authent. 

argttment.Lt. inf \ad teg.Contet.de ficar.ejr Linter  fivero  ronttgcrtt ,  non  poflit  fuftincre  mu- 

cauffas ,  jo.§.  non  omnia.  f.  mand.  Satisquc  nus,q»abaducrfariisimpofitucft.Aitcnim. 

vidcatur,  fi  illamlabcmprxfentia  epifco-  q,  fi  nouclla  ipfam  ,vnde  hanc  authcntica 

pi,  vclalteriusincorrupti  homims  dctcr-  hauferur,c6uj]ercvelim9nosobferuaturos* 

<gat,Diilenriunttamcnf&contrariampar-  Imperatorinihil  aliud  fucrit  jppofituxn, 
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quam  ne  prouincialcs  extxa  ptouinciam  flnitatc,  vcldcniq-,  aliaracioncicaconiua- 

vocaci,  laboribus  &  impenfis  altcrentur;  &useflec,vcfccundumlegesrccuiaripoflit, 

dc  caufla  fufpicionis  ibidem  nihil  muta-  vtinconcrouerfiapendcncc^pacrocinium  9 

tumcfTc,fcdconcepcaverbaconfticucionis  confiliumvcl  fimileminferuiendo  opcac- 

in  pcrfonamdubicancisrlongumauccm  cf-  commodaiTct.c^  cogacurhocpra-fidifigni- 

lc  difcrimen  intcr  dubirationcm  &  fufpi-  ficareadco  vcabomnicogniuoneabfUne- 

cionem,vt  ex  traditione  B  aldi Undtc  i  aje  ac:q>  fi  aute  ille  hoc  faccrc  fupcrfedeat ,  tuc 

rei  vindic.  item  Bartoli  tnl.  admonendi.  fj.  de  procuratoribus  libcru  eflc,  vt  ipfi  hocpfidi 
wr#?/*r.colligcrelicec.  Vndecimo his,quas    clam  infinucnt.vtislegibusconientancas 

di&a  funt,non  mcdiocrcm  cumulu  adrer-  partcs  fufcipcrc  &  pra-ftarepoflic.  ltaquo- 

rc  potcrit,  quod  confuetudo,  qua*  fit  opti-  quc  cxaudio  Darohoudcr.M»  fua praxi  ctutL 

ma  lcgum  interprcs  ,  hanc  fententiam&  t./;;.».p.du aitquodinFlandria  admodum 

iuris  canonici  decifioncm  comprobct ,  vt  raro  &  difHcultet  mdiccs  rccufentur,  vt  fu- 

ojiendit  Robert.  LMaranta  part.  4.  diJiincJ.  ipccti,  q,paifiminFlandria  fintmagnifica 

5  num.42.Yixc  Sc  fimiliafundamcnca,  qu.r  &  pclara  collegia,& fcnatus  do&flunus  £c 

manicndacvltimx  opinionis  cauflainmc-  numcrofus.Subncclritdcindcw.wJioctem- 

dium  adduximus,non  puto  temerc  repudi-  peramcntum  a  principibus  plcrunq;  adhi- 

andacife ,  maxime  illa  confiderationcad-  bicumfuiflc.vcconfiliariiin  dubitationcm 

miifa,  quod  focictas  deprauati  iudicis,  et-  addu6ci,poflenc  quidem  vfq;  ad  cauflij  con- 

iamintcgfaefrontishomini  facilcirnponc-  clufioneprofccurioni  ipfiusnegociiadeflc, 

rc  potcft,  arg.cap.cumJuper,deoffc.deUg.ejr  l.ft  non  tame  vtconccptionc  ipiius  fcntcntiar. 

intret.ff.de recept.  arbttr.  Pofita  tamen  con-  vel  pronuntiationem  fibi vindicarent, fcd 

traria  cnuntiatione  proptcr  au&oricaccm  vt  alii  illoru  loco  fubfticuerccur ;  q,  viq;  ad- 

communis  fencenciar,  maximc  quod  mul-  co  iure  canonico  *|"  procederc  vidcmus ,  vt 1 0 

tis  in  locis  candem  confuctudine  rccepca  tum  collegium  vel  vniuct iitas  rccufari  pof- 

cflc  animaduertamus ,  cum  hac  moderati-  fa,eU»hpa(hraiis. §.notortum  &  §.  Pt/ana  de  re 

one ,  vt  loco  cpifcopi  fubftituamus  alium  iudtc.cMuedjuffefttj.q.s.  vbi  Pontifcx  Nico- 

candorc&rdo&rinaexccUcnccm  viruru,  vt  laus  ad  Michaclemlmperarorem  fcribcns, 

teJianturCaJircufpoJiGuUielm. Cumanumin  d.  id ex multis cauflis  ficri  poflc oftendit,rela- 

authent.ji zrro  cotittgertt , lafon  num. 2 .  quieius  tisexcmplis  D.Athanafii  &:  Chryibftomi, 

rci  tcftimomum dcnuntiat  SaIyceto,BaIdo  qui  ic  iudicio  illorum,qui  contra  fe  coafpi- 

&:  aliis.  SichardJ^w num.?. Dccius tn  cap.  rarant,  committere  noluerunt,fc/«*/»  c.tJe 

cumffecialideappell.Didzc.CouztrJicJ.capit.  iudiciit  tradiderunt  Abbat  n.i4.FeLn.6.Decjm. 

y  26.num.i.  facile intelligemus, *f*  hanc  rccu-  Mf.BaJd.nu.7.  Ripa nu.40.SpecuLin tit. dercqui/i' 

facionem  locurn  non  habcre  in  confilio ,  tione confU.Albericinfecundapart.  Jlatut.quaji. 

quod  cx  muicis  fpc£taca?grauicatis,inno-  ioo.Peiru*^ncharJicl.capit.i.deiudtciis,  Bee- 

ccntiz  t  atquc  doftrina:  viris,  con  ftarc  fo-  rius  d.  dicif.269.  Phtl.  Franctn  cap.  cum $ccuUt\ 

lct,vtpropc«rvnumaucalterum,qui  infu-  deappeliat.num^i.  iMantuafmgular.36).  lafon 

fpicionem vocecur.cotius  fcnacus  cognicio  in hac ljtum.io.^4rain.confU.20.num.2t.Andr. 

inhiberi  poflic,  modo  illi ,  qui  iuperiunc in  Gail.d.obJeruat.)).num.2.chaUerin.confiL6.tit. 

eo  numcro  dcprehendantur,vt  controuer-  de appe#at.Iacob.Afenoch.ca/u4sf.tib.2.dcarbit. 

fiam  conucnicntcr dirimere poffinc argum.  iudfent.  Scd  f  hoc  incelligendum  cft fi  in  11 

cep.fin.deprocurat.capJiUc7o,dete/iib.  Lficut.ff  omnibus  dcprchendacuciufla  caufla  fufpi- 

quodcutusquc  vniuerfitatie ,  x^ibbes  Panormi-  cionis ,  vcl  pro  maiori  parrc.    Alias  cnim 

tan.  in  capit.  1.  dciudiciit num.  14.  verfegt puto  fraus  prxfumerecur  fi  quis  mulcos  numerd 

quodfi remotit  AUxand.confU.400.  hb.2. num.  2.  iudices  fufpe&os  a  1 1  cg c r,  Baid.  inl.  hoc  mode, 

Ioan.x^/tndrsnadditJtd  Specuiat.  tituiJe  iudice  num.rff.de condict.  ejrdemonjlr.  Vtuius  in  the- 

deUgato.§.jm.Bocr.decif26Q.  numero  2.  Et  ica  faur.comm.opin.  in  verbo  fujpecH ,  IafinhacL 

%  quoqucintelligo"{*  Andr.Gail.  Ub.  1.  obfer-  numer.ie.  Csfnton.  Capitius,  decifion  t)S.  nu- 

uatjf.num.t.  quod  aflcflbrcs  CamcrxSpi-  mer.6.&7.  Porro  fi  ponamus  -f  caput  rel  1 1 

renfis  recuiarinequeant.  Hocenimipfius  pnefides  ,  velcalem  pcrfonam ,  a  qua  o- 

dichim  indiftincte  accipiendum  non  cft,  mncs  pcndeanc,  fufpcdram  efle ,  co  cafii 

vcincclligimus  cx  ordinacione  confiftorii  eciam  cocius  confilii  difccpcacio  rccufari 

SpircnfisA^^.//.$./a.qua  cauccur,quod  poccrunt.Ita  dcclarant  Bald.  in  dict.  capit. 

fi  vnus  aflcflbrum liciganci  cognationc,  af-  primo,de iudtc.num.7.  argument.  Lftintres.ff.de 
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j 

■ 

•  •  Digitized  by  Google 


Tic.  deiudiciis.l.apertiflimi.  jy7 

rceept.arbit..\!i.is  incipitjtcm fivnus.  %.Cdfus.  *^/0*.#./0.Ethancfententiamvfil,qui  o- 

&t.confultt.Fel.ibidemn.6.Boer.dtcif.269.nu.  pcimuslegumfittintcrpres,confirmatam  l* 

jr.dum  rcrcrt  Baldum ,  cumque  fcquitur  contcndunt  Mynf.  d.objer.  6j.nu.6.  i^fnd. 

Abbas d.c.  i.n.14.  verfimoplus dicit ,  Vtncen-  Gtild.obfcr.  3 o.nu.i6.Robcr.Maran.par.4.dtfi. 

ttus,Dectusibidemn.i6.Ripad.c.i.deiud.n.4t.  .  j.*t.42.Dam/joud.  in fuaprax.tiuil.d.c.i2s.nu. 

x^Alex.conf.40.  n.2Jtb.2  Iacob.Menocb.d.cafu  /<?Et quamuis  non  dcfin t.qui  commcmo- 

y//.*./<f,Scdhocipfumcumfua  modcra-  rcnr,inquibusrcgionibusncutrum  iusex 

tione  accipiendumeft ,  ficapitaeius  au-  confuetudincconfirroatum  eft.illammo- 

cloritatis  iint ,  vt  aliiiifdcm  contradicerc  derationem  fequendam  efle,  vtinditione 

non  fuftineant.J?4/.</c./.iMf/«.7.  Fel. n,6.  qui  Pontificia  ius  canomcum,  &  in  aliis  pro- 

prxtcrca fccundum loan.  And.  rcquircre  uinciis ius ciuile ample&amur .  Bart> in dj, 

?idctur,vt  omnes  ipfi  lubfint.  quiapoterat.n.2.ffadSC.  Tre.  lafbien.f.Fran. 

Cum itaq; ex  his ,  quae  commemoraui-  d.c.cumfpeciaIi.n.46.infia.q\xod  &r  ipfum  in- 

mus ,  ludicem  delcgatum  rccufari  poflc,  finuat  Z&Cbicn.  26.  tamen  pucarim,  prius 

nonnunquam  &ordinariumloncerticfeil-  txpcdicndumfc{&,aniraciuilenu//irncaufi  *7 

"  l,i  quyciti i),.///  inipfarecufationc\c*ufaid faci.  fkpropofitione requiratiEtputo ,cx  fupcno- 

en  ii exprimendafitiEt  glofTa  quidcm  /*  ver.  rib.apparerc.quid  fequcndu  fit ,  maxime  Ci 

rccnJarc->&dtc~iion.libcllo  ,&:glo(fam  fccutus  cra&eturdcrecufationcludicisordinarii, 

Bartol  n.S.  Ang./Mf.p.Francif.Aretin.»*  /.  quodinccrtiscafibus  ficri  pofle  facentut 

Caft rcn.»*.7.Iafon».2tf.Parif  conj.ji.  n.pa.  gloiT///  ver.  ludtccs.Caji. bic n. 6.  Btrtbol.  Soc. 

infin  tib.t.  Pano. inc.Jiquss. extran.12.de foro  tnl.pr.ttor.dciurisdom.iui. nu.jjtojl Odofred. 

compet .  La  n  fra  n .  tn  c.quontam  contra.de  iud.  tn  Bartol.  &  attos  ab  eodem  a/legatos.  L  udou.  Roma. 

ver.recufat.  k  ut\cv.intrac7.derecttfn.j.  Dcc.  ibtdem  n.4.Alcx.n.$.  quorum  non  nullos  ar- 

inc. cumfpectali.de appell.  Damhoudcr/»/&4  qucprarcipuos fupracomplcxi fumiis,  du 

frjx.ctuiU.t2f.n.tp.DidAC.Co\iit.pr.tc7.cfu.  derendimus ,  Iudiccm  ordinariurti  a:quc 

c.x i.n.t. vbiralcm  fencentiamcommunem  recuiaripofle  atquc  dclegatum.Atqucin 

renunciatGail//£r./.0^?r.//.*«././.nonvi  hanc  fententiam  quoq;videtur  incfinarc 

dccurtaicmdcfignationem  cxigerc.  For  Cuiacius//£.£.*/^r.^.dumait,antiquitus 

mamautcmrccufationishanctradidit  gl.  icacomparatum  fuifle,vcludcx,  qucm  cx 

inver .ItbeUo:  Cumrespericulofaftt,  ejrtri/itfi.  forcitionc  quis  naftus  erat  vcrbisgcn:ra- 

moseuenttts  fortiri  fo/eat ,  fwitcisfufpec7:/ubtre  lib  us,vcl  uti ,  hunc  nolo,timidus  eji ,  vel  in  ter- 

iudtctvmjeUoaviieitiamtuam.dominctude*,  pofico  iurcmrando.his  verbis ,  egcro ,  irii- 

recufo.  Requirittamcncadenvglofl*  dein.  quusefi^Wo  nulloallato  fuipicionisargu- 

14  dc  tBald.Iafon,Gail,Didac.  ficalii  plcriq;  mcnro,rccufari  potucrir,  quod  tamcn  ne 

calumniariuramcntum.  Moucncur  adira  gatthodtclocumhabcrc  ,  cum  cauflain 

pronunciandumauftonrarclegis,^«/4/><7-  libcllocxprimendaiit.&plerumq;  com- 

terat ff.adSC.  Trcbcl/.ttcmlcg.prxfcnirs.  qux  probanda,  aliegat/t;*««/£/.  hoctit.  ry-lfipa- 

commcmorat,liccrclitigacoribusludices  rtter.ff.de/ibcra/. canff.  Acccdicquod  cum 

dflcgatosrccu(aredecaufla,quod  llladc-  talis  rccuiatiopcinncat  ad  iugillationem 

lign.mda  fit.nullam  mcntionem  facit,  vt  IudiciSj/rr.  Lomnem bonorem.  C.quandopro- 

ctiam  rit  in  auth/ verocontigcrit.  uoc.none//nece/ptcm  l.quaomnta.2s .ff.de  pro- 

*5     Crtcrum  in  partcs  abictunt  *f"  Pntcus  cur.  adqueiplius  contemtum.^.y?^^^ 

antiquus gloflator ,  vt tejiatur Acturjituj-  aliena.s  ff.de  tud.lex  quacunqueff.de  offpraf. 

tem  Iacob.dcKsfrena>&Ioan.Fabcr,quosrefcrt  atque  luris  fit  manircfti,  quod  cum  rcs  ali- 

&feqttitttr Mynf.cent.j.obfer.6i.n  s  item  Alb.  quaadtniuriamahcnam  rendat,atquerc- 

inhacl.n.  2.&J.  Wefenbec.inaddtt.adBartol.  dunder,nominatim,quid  idiit,complecli 

Rofred.  tn princ. UbeUitit.an  eaujfa recufattonts  debeam us.I.pratorait.^ffdeiniuriis.I.exi^it. 

Jit tnferendt.  K^Anqel.hic nj.rcfcrt tdemfentt-  ff.dedol. mal. maximc  quandoaliquamali- 

cnteslac.deButr.crIaco.de Arena.Zafiusn.  26.  tiq.cui  indulgcndum  non  cft.  /.  tnfundo.ff. 

Fulcinhorum  alfcrtio  potcft  are.l.ftpari-  ^/fwr/W/f.prxfumptiointcrcedir ,con- 

ter.ff.de  Ubera.caufl.tertid.ffexquib.cauf.mai.  icquentcr  caufladcclaranda  Gt.ca.cordi.& 

w integ.rtjiit.lficredttorcs.ji  ff.dereb.  auclor.  c.Appelianti,de  appe/lin 6. 

tudpo(Jid.l.4. &  f. dejujpedistutoribm. lcum  Quibus ita pratiibacis, non \ eft ,  quod  IQ 

bt.^.tn cauffa.ff.de traufa.l.Imperator.ff.adSC.  nos  folicitcnt  illa argumcnta,  de  quibus 

TrebelI.ljiconJiantefffol.  mut.l.  1.  deprad.de-  partem  aduerfam  confidcrc  videmus. 
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frccufatione » qux  plonc  libcri  fic  arbicrii,  y.nunnr.e}.Ubt.primo.Andr.Gtilbbr* rima, 
&cumnullainiuriaalienaconiunaa.No-  9bfer.j3.num.19.ioinn.HcnrK.aR0sbdch.tnfu* 
ftra  vere  lcx,  tperti^tmi ,  fuppleri  &  in-  prtct.ctutLtitul.de  imdic.nmmer.  f/.nituncur 
cerprecacionem  fuam  rccipcte  debctex  auccmauaoricacegloiTxMr4^>.r*mjc.M- 
Ug.  ncn  tUnommm. ff.de  Ugtbm.  qur  auccm  nonicm.  de  effu.deUg. tirctpttul.infmmtntt.  dc 
il lx  1  egc n t ,  fupra  non  dtflimulauimust  cffic.deUgit.  &  adic&x  racionis  ,quod faci- 
Acccdir,  quod,  cumdcfinitio  prxfentis  kusficinuenireahumludiccm,  quamce- 
lancrionis  collaca  fic  in  perfonam  eius»  ftes.  Eclicecmihinonficanimushancdo- 
quiludicem  (ufpcaumputac.nondcbca-  arinamimpugnandi,  tamenanimaduer- 
mus  intueri  ftulcam  &  fupmam  eius  exifti-  co  cx  fcncencia  aliorum  ,  hanc  cradicio- 
marioncm,  lcdquara  iufta ratione  procc-  ncm  nonitagcncraliccr  proccdere.  Ptmr- 
dit Jeg.fccmndtff.quodvi*mt  cUm.  ejrdicl.Ug>  mitJn  dul.ctpitj.nmR.ctnonicm.de  effc.deUg» 
fteredttores jf.de priuiUg.crediter.  tUmcBde  n*m.f.FeUn.n*m.4.loinn.tblmoi.nm./. dum 
reb.iudor.tud.  pofstd. ey-vendnnd.  Authen-  profitentur  ,criminibus  irreticum  homi- 
*  tic.fi  vero  centigertt^zt  umfprxi  idi  1  aduer-  nc  m  Iudicem  eflc  pofle,non  ccftem,quod 
fx parct adferrc pocecic, quod in longe ali-  ludicis fencencia* ouo appcllctur.non ira 
um  cafum  concepca  fic ,  rc ancea  ex  Z  a-  poffic  afHigere  cauflam  liciganris ,  vr  rcfti- 
fio  oftendimus  ,  &  vcrba  ipfius  authenc.  monium  fiifpecci  indiffimtli  rcmcdio  lo- 
coarguunc  Loquicur  nondcIudice,qui  cumhabeat.  Nosconfticuimus,hancob- 
fufpeaus  remoucacur,  Ced  cui ,  cum  lici-   feruationcmnoninuulcmcfle ,  fi  falccm 

Sacor  ex  aliqua  dubicacionc  difndac  ci-  rcgularicer  admicci  poili  t.  Non  grauabi- 
em  ,  alius  adiungicur.  Hoc  enim  cafu  murcamcn,vlrerioriinquificioneomi(Ia, 
sion  ciTeopus  >  vccauflasfiix  diffidcnrix  quofdamcafusconfcaari,quiinambigui« 
nominacim  quis  edifterac  t  opinn  r  camen,   cacem  non  i  nciduncd  ucto  1  nici  o  ab  h  is,  in 
in  hoccafu  iuramencum  ncceflariumcflc,  quibus  gloila  & ahi  incerpreces  ex  difpo- 
quo  animi  fui  cxiftimationcm  dcclarenc   htionciurisciuilis  >  nedum  dacum  Iudi- 
lccundumea,  quxfupradiaafunc,cum  cem.fcdctiamordinariumrecuiari  poile 
oddecegendaconfcicntixcuiufque  arca-   conccndunc.  Quaindifcepcacioncprin- 
na  vixaliud remedium habeamus.  Ug.ftn.   cipio  f  fc  orferc  caufla  inimiciciarum ,  cx  1 
%fedfi hec.Ug.fixi*.  deprecmrtt.tuthentu.  Sed  qua  vcriutque  Iudicts cognicionem  quem 
nou*mre.dep<enJ*d.qmtmtiJnd.lj.dereb.ere.   poflcderreaarc,cuincic/^/4r/fer.  §.a**d 
l.fin.%.to.deiur.delsbcr.l.vUintJnfine.debon*  fitdhm^deubertUtsuf.  idquceciamadmic- 
mmelerUAtJmdpoff.Ug.^tertieff.deedend^U   ricglofla  tn  verb.I*dtcesh*eUge.BtIdtu  inUg, 
nonnunquam  cciam  caulx  declaratio-  fiqmtemmqne prmditmpoteftttte. 
ncm  rcquiri ,  fi  illud  circumftantixperfo  ■   Stticet.htcmmmer.qmtree.  F*lgos.  Humer.terti*. 
narum  vcl  rcrum defidercnc ,  idque  co  ex   Ctfirenjtmmer.fexte.  Itfon nnmer. qmtrte.Zttf 
iuftiori  caufa  vcroquc cafu  proccderc  cx-   nmmer.dmodecime.  Glofftinctpit.dtUci.in  w. 
iftimamus,  quod cdfuccudo,quxcftopri-   rctmftfiu,  de  teft.  &alii  omncs  Do&ores, 
rnalcgum inccrpres.  leg.crnmdeinterpret*-   quos iupra  commemoraui ,  qui  generaii- 
ttencff.de Ugtt.  eo  rem  dcduxiflc  videarur,    ter  Iudicem  ordinarium  ex  iufta caufla  fu- 
vcancca  admonuimus,&lC.  inccrpreca-    fpicionis  craduncpoflerccufari.  Inludi- 
tio  circa  harrc  infpcaioncm  cerca  dcprc-   cc  delcgato  hxc  res  eciam  dubicacioncm. 
hcndacur.  c*pit.  (ufftcionu.  de  offu.  delegtt.    non  habec ,  vt  trtdider*nt  SpecmUtereumL 
upit.fecundo  reqmirit.  t*pit.c*mjftcitU.  detp-   de  l*dkedeUgtto.  %fupereftjt.  tx.verftcnUtem 
pellit.  Ji fit  intmtcus  mem .  tjrSpecuUtorem fcctttmM*- 
Quibus  ica  confirmaris  ,  ex  vfu  vide-   rtntiptrt.6,titut.dctppcu'tt.numcr.o~4.  Ufon 
mur faauri ,  fi  ahquas ,  easque  prxcipuas    hicnumer.7.  Ztfnumer. duodtamo. Sichtrd.n. 
cauflas  ,cx  quibus  ludiccs  in  fufpicioncm    t*.AfinJing  cenfur.*.*bJcr.{o.  <^fndr.G*ild 
vocari ,  &  pcr  confequens  rccuiari  pof-   obfer.ti.numer.neno.  Resbtchdi£iaei*L  qutr- 
func,  ordinc  digcramus.  Suncquidam,  te^munurfextgeftmofeeundo.PhiUpp.Fr^nc.etu 
JLi  quif  gcneralcaxiomaconfticuanc  ,quod  pit.poftremojitul.de tppeUtt. Dcinde confir- 
quibus  ex  cauffis  ceftis  reiici  &  rcpelli   mariilludpotcftcxconfticucione  regulx, 
poflit,  cxiifdemcaulfisctiamqucatrccu-  quam fupra.cnunciauimus,qivodctiamtc- 
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Tit.  deiudiciisl.  apertiflimi. 

ftis  hoc  cafu  rc  yciXitm.l.s  ffUeteftJ.fi quts  w  d./eg.  Caftrtnf.num.*.  Bariel.  nunt.t.  tidUus 

tcftibus.Ceed.titut.cap.repe/Untur.cap.cumP.  inprincip.Angcf.numer,2.Dtc.numtr.i.Romd*- 

Manconc/la.  ctptt.  meminimus.  capit.quo  opor-  nusnum.4.  AUxand. num.s.hfon num. t.  B*t-n 

teat.  deaecufat.  Lanjrancusin  capit.  quvniam.  tholom.  Socin.  numer.spefi  Odofredum 

tontra  inverb.  tepumdepofitiones.numer.t4.  osabcedemadduclos.  \^4lbertc.nU.}.Zaf.numi 

extradeprob.CrotusintrattatUctcftib.part.S.  j  0  glojfi  in  Verbit  tu/hm  taufam  ,fcilicetfi  an- 

num.p7.Ro/andconfi/.24.numer.27./ib.1.Bttr-  tcaineadem  cauila  patrociniumaliquod 

fatus confiUp.numer  si.lib.t. Menoeh.de arbir.  j>rasftitcrh; \  fiue  aduocationis  munus  lu» . 

iudicjtnt.  cafu  ito.libr.2.  num.t.  Maficard.con-  ftincndo,  fiuc  confulencjo  >  modo  reqm  fi- 

s/uf.Spp.numtt.t.  ProfferFarin.inoppofit.con-  tus  inintenrionem  fuam  declarauerit,  ityT 

tra teftes.tit.g.H.i. idq;  multis  modis  Meno^  ibidentnu.i.BartheUm.Sodn.numer.4.  Quae 

Mafcar.  &  Farinacius  dcclarant.  fentcntia  cx  co  comprobari  poteft ,  quod 

Sccundacaufla,  cxqua  quis  fe  itibtra*  Certa  fit  iuris  dcfinitio ,  aduocari  perfo*  . 

herciudiciodelcgati  &  ordinariiludicis  nam  rcpudiaripoflein  caufia  fcrendi  te- 

potcft ,  traditur"  Ug.fi  quacumqut  ptaditus  ftimonii,  /ftnff dtteft.  tjrtbidtmgUffa  atqUi 

^lpotejtate.  1.  vbi  illud  f  obferuarunt  Barto-  ttoclores.  B*/dusin  l.  emntbut.num^. infra  dt 

lus  inprincip.  tf  ibidtm  ^uUxand.  Schardtus  teftib.  Caftrenftbidtm  numerJ.A/bertcMumer* 

&  t^f/banus  i»  apeftiU.  Ba/d.  numer.qudrte.  ^.Deciusconfiljio.n.S.Parifconfii.  sS.num.t7, 

Fulgof.numer.2.Cfnge/.nUm.s  .Sa/ic.numer.t.  V0/itm.4.  Ceph*/usccntur.6s.  num.22jtb.t.  E- 

Feunusincap.j.  extraderefcript.  Eftqucillo  manue/ Searezinthefaur.  cemm.optn.tnvetb, 

cafu  pcculiar c,vttr*ditAnd.Sicu/usinaddt.  ttftts.nu.ips.SptcuUt.intitu.Utpofit.%snttm, 

ddBald.Alexan.ab/mo/a  inl.  qttiapoitrat.Peft  j.p*rt.2.PrefferFartnjntracJat.dtttftib.fttu/. 

SpecuUtorem, ^fnge/um  ejr  Raphaelem  abee-  6.quaft.6o.num.iss. Mifcard.concluf.it0.ZX.-. 

dema/Icgatos.  quod  proccflus  poft  recufa-  iamfi  a<Juocati  efle defierint.&A*./*^?. 1 

tionem  Iudicis  interpofitus  nullo  modo  9mmbus.numer.6.B*td.numer.4.Mafc*r.tenc. 

valeat.dcquarcinfracopiofiusi  1ss7.nu.4U.lfin Jf.de tcjitb.  Ufoninrubr.c.de* 

Tcrtius cafus  aCaftr.£/f#*.<f. propbni-  procur.n.4'.  Preffer  Farinac. locd allcgato.nunt 

turinpcrfonls,qu2cnumerantur./.yW/*-  //«f.vbiplurescommcmorat.  Quddtamc 

14 rt/dic7io.ffUe^deiurifJic7.emn.iudidc{\icct-  intelligendum eft  inillo,  qui hondum in- 

iamcolocitradideruntidemCaftr./^<N*  cjepiflet  patrocinium  pra-ftarc,  quamuis 

num.i.k\exznd.n.4.t>ccimnu.s. Roman.  deaduocationeconucniflct.  GUJJkin d.U&.. 

num.s.\b\ tamennonnihildiftinguit  Ant.  pn.verfqttodftnendumpraftiterunt.ff.de teft.. 

incap.cumcontingat.deforocompet.  Abbas/*  yiuiusinthejattr.commun.inverbjeftis.  Em- 

e.  ad  audtetiam.de  appe/.Et  quamuis  quidam  manuel  Seare^tn  ver.aduocatus.  n.  66.  Proffef 

velihtidexpediripcrrhodumOppofitio-  Farin.dttt. 6M.174. 
nts.non  rccufatiortis,  vtBartboUm.  Socin.i-       Plures  cafus  fi  qUis  dcfideret,  cx  quibuS 

biJemn.s.Alberic.ibidem in  fin.FulgdfiusJean.  Cam  ordinarius  Iudex  ,  quam  delegatus 

Andr.incap.poftremodeappt/Ut.  idquccom-  rccuforipoflit,isadircpotcritSpccui.Ma- 

munitct  defendi  teftctur  lafoh  ibidtmnu.  rant.Profp. Farinac.Zafium inlocis fupri 

6.  tamen  talis  appcllatio  in  idcm  rccidcrc  aUcgatis. 
vidctur.  OmittendumtameneftcXiftcrc,  ... 
quicontcndant,illocafuhullaoppofitio-  LCX  CCrtUUriS  ff« 

ncopusefle,fed  ichtentiaipfoiurenullam 

reddi,  vt lafon ibidcm num. 7.peft Baldum ab  S  V  M  M  a  r  1  a. 

eo  addu&ttm.Zafius  nu.  17.  Ego  tamen  pr io- 

remfcntentiamputo&tutiorcm,&dciU-  >  vutcui^inatttfiutrtienium. 

rcvcriorem.  argJeg.t ff.de feriis.  itemcap.2.  z  UibUTilnttbommbutt  " 


deaccu/at.in  6././tbe//orum.§.fin  ff.ee  ,tit.  cum  jtattm&ratitnes. 

6cip(cmciUConin/.patreffUebu,quiJttivc/  i  Ank^utnmmfck,&in^ei^fitmk^ailU 


alien.  ittrfunt. nn.  j p.  hanc  fcntcntiam  arrl- 

\  ci  4  Argnmmapropartcntgattud. 

picaatur  AntutnumUii(tttxctnfufimfitltbant. 

Quartus cafusan  quo  ordmaru  Cogm-  6  ludiccmtHtogencrt  connoner/urumverf^ 

tio  rccufariiifdcm  auaoribus  poflit ,  oc*  tnmtfft,0Aubnsc9intfctnin&iUrtmtnduadbtbttur* 

x,^  curnt/«"}"/^/"«f/tfr.Md'(f/w///.quamnonnulli  7  jmtBtilntl.txperus.dJnf.dtdtcnncn. 

lcgMntJub/JeUt.eedtmtit.  vtprohunciant  t  ExctUensdignitat  alttntnsptrfon^ttsnHunqtumim'^ 
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fSo  CommenttdiPctriGiIkcniiadLib.ra.Cod. 

fttrmfilet^nnwvjladeopnitiadbmnjmodi  tcrasignoret  »tnentioncmfaciunt,fcdde 
m4gtftr<ituspromoituntur,CQpMturt*mtnfirt-  eo.qui fitimpcntus iuns ,  quae  intcrprcta- 
tosadftjfms^dfcifctrt.  cio  quoque  admittenda  non  eft ,  cum  exi- 

9  Qttamuit tmftrniindtett tftfpfmt, tamennonex-   gatur  peritiareimilicariS ,  item  lcgum  fal- 
(Mf4HtMr,nififernmtt(o$ifiiU)u\  tem  in  hacpartc  fcicntia.o/f  $^.Vn- 

dc  ftatuo ,  non  folum  illum,  aui  litcras  nc- 
I  /^Vm  vnicuique  in  arte  fua  f  ereden-   fclat,  hoc  cft ,  qui  politioris  doctrinx  &  e- 
'dumfit.  ttgjcpttmo  mtnjc. ff.de fiatuho-   ruditionis  expers  fit ,  fcd  mulco  magis  ct- 
mittJ.  antiqut.jffipa.rshcrcdttitupttatj.fif> 4-    i a  cos ,  qui  tegcrcfiC  fc r ibcrc  n 6  didicerint» 
ter.jfff.dtfoiut.Ug.cum  quidam.joff.eUaeqa.    quoin  tenfu  m  ulr.r  lcgcs  accipicndac  fiinc, 
velomtttend.  hered.  Ug.primu.%.  Sff.fieuiplus   /,j.§.  itcmJubfcribere.fF.dcaecnf.l.  hac  conful- 
aujm  perUg.faUid.  Uc.  non  inconfideiate   tiffima.  Cde ttfi.Ug.athUuff.de cxcufat.tutor. 
Impcrator  Iuftinianus  ftatuifTe  vidctur,  iuffn.SJmtfttrJnftitut.ted.tituJ.imdicm- 
*etiam  milicaribus  hominibus  "f  concefc   di  facultate  repellcndos  eflc. 
fam  iudicandi  faculcatcm.  Duas  aucem       Commendathancaflertionclex,  rem 
iraftatucndircdditrationcs.  Vnam,quas   nonntuamhoxtitul.  vbiomncs  Iudices  iu- 
iam  praxeptaeftexhis ,  quae  dicta  funt,   rarccoguntucfccum  lcgumobferuantia 
quodfciiicctnihil  prohibcatiNis,quiali-   &  vencacis  iudicium  difpoGcuros  cflc. 
cuius  rei  pcrrtiam  habent,  credi ,  &  quod  Tercio  mouet Icx  IudtceSyeumauthcnt.Jcqu. 
pronuntiant ,  firmumefle.  Aliam ,  quod  hoctituL  Quarro  non  mcdiocrc  ponduf 
confuecudine  eo  rcm  euafiflc  videamus,   huic confideracioni darc  poteft  noutU.  St. 
vt  &  magiftratus  milicarcs  infticutifint,   deiudic.  vbilmpcracor  detcftacur  coslu- 
qui,  caulfa  cognita ,  controuerfias  diri-   diccs,  quiignorcnt,  quid  iuftum  fic,  fed 
xnanc.Inconfcffoautemcft,eandcmvim   aliunde  emendicarc  dcbeant  iudicandi 
cflc  longzui  vfus  ,qux  ficipfiuslegis.  Ug.   facultatem  ,  &  pcr  confequens  difcere, 
3 de quibus.Jf.de  Ugibus.  Cum  fautem  Do-    quaripfosin  iudicado cloquidecccQuin- 
ctores  noftri  ex  his  verbis  lcgis  ,  qui  ali-   to  comprobari  hoc ipfum  poccft  capitfri* 
cuius  reipericiam  habenc  ,  gencrale  a.    mo  ,deconfangutnitate.  Scxto  vrget  l.fecun- 
xiomavidcancurconfticuere,quodis,qui    eUff.de  ortg.tur.%.Seruitts.  Sepcimo,  quod 
liceras  nefcic  ,tk  imperitus  iuris  fit,pof-    pronuntiantcs  concra  lcgcm  profcrant 
fit  ctiam  iudicandimunus  implere.  Bart.   fentcntiam  nullius momenci ,  vtl.  ».  Cod. 
inprincip.  Bald.  in princip.  fynumcr.fccundo.    qmandprouoc.  nontJlncctJf.Lftcxprcfitmff.  dt 
K^flberic.  numct.primo.  AngcLinprincip.  Ca~   appcBat.  &  prattcrca  incidanc  in  diucrfas 
ffrenf.num.primo.  Saltc.tnprutcip.itcm Fran-   poznxsJt.  ty authen.fcq.  depoen.iudtc.qui  te- 
etfc.  Arttin.lafon  num. t.Speculat. tit.de lcgat.t.    mtr.iudtca.xmo  conrrahanr  pcriculum,Ag. 
§.exctpitur.vcrjicui.ttemqnieji ilUtcratus.  Ab-  CorneUd.de ftl.Lt.§Jedetft ludtx.fj 'adUg.Ctr. 
bustncapit.txUteru.  in primo  notab.  deffon-   defaif.  Octauo,quod  vitiofa  fit  fcntcntia, 
Jattb.  FeUn.  in  captt.fufcitatut.  de rcfcript.  nu-    quac  a  Iudice  profcrtur  finc  defcripti  reci- 
mtrnono.  GodoJred.hicinjHisgbJJis.  Francifc.   tzixonci.Jiatuimus.  tjr Lftatuta.  injraakjent. 
Hotomann.tHuftr  .qutflio. capit.2$.  Mtnoch. de   cx brcuijrceit.  Non o  repugnat pro hac fcn. 
etrbitrar.iudic.  Ubr.primo,qusft'ton.  23.  num.p.    ten  tia  L  ifficitds.%.  verttusff.  de  offic  prajidis, 
Schoia Patauina  Ubr.  t.deconfilfapUnt.  cap.it.    ittm cap.tudicet.j.quet/i'.?.  Vlriuio  defcndc» 
iu/fn.ndn  inutilem illam  mucftigacioncm   rc  hanc  alfcrtioncm  videcur  conftitutio 
duxi,  an  quodabi]IisaActitur,vericaci&c   promulgaca  Spirar  anno/<Joo./WXvbiiu* 
legibus  confentaneumfit?  Noncflevide-  bcnruromnesEIe£rorcs»Principes&Sra- 
*rurcuinceretvcrbanoftrxlcgis,dumrc-   tus  Germania;  talcsludiccs  conftitucre, 
quiricur,quodreipcririamhabcanc,8:pro   quiperitilinc,codcmquc  ctiam pcrtinct 
ftii  &  lcgis  fcicntia  audiant  cauflas ,  &  fi-    criminalis conftitutio  Impcratoris  Caro- 
nemaltercationibusimponancitavtnon   li.quamfequiiubentur.quod  fane  abim- 
immerito  noftros  interprctcs  pcrftrinxc-   pcritis  litcrarum  ti  cn  nonpotcft. 
rit  Zafius  hicn.f.U  (ubindicat  Iafon  etiam       Eft  igitur  mca  conclulio,ncdum  illum, 
n./.quamuisilludconftanrerafHrmarcno   quiIitcrasformare,item  &lcgcrc  ncquc- 
f\x(iincztCorz(.Ubr.mifcellan.  f.cop.tp.Ro-    at,  fcdetiam,qui  hiscognitis ,  lmpcritus 
bcrt.A.UTc\'nn.Jent.iur.Ubr.j.tap.j,  Glofla  fit  iuris,  non  polTe  ad  iudicandi  munus 
autcm&  Fulgofius  nullam  dcillo,  quili-   adfpirare.Ecquatnuis  mcnon  prxrercat, 
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Ccntumuiris,  itcm  recupcratoribus  non-  ciuilibus  cognofccrc  &r  pronunciarc  po- 

nunquam  illos  homincs ad fcriptos  fuifle,  tucrit.Ug.  magifteria.  infradeiurijdtcl.  omni- 

-quiiniurcvcrfacinonerant,i//tf/<'W////^-  ***  tudtcum.  Poteft  &  confuetudinc  res 

5  tom4nd.qutft.2S.  quod  f  antiquitus  talcs  codcduci,  vtimpcritiiuris  inconrrouer* 
Iudiccs  exccnfu  hcri  folebanc,  vt  tradtt  fiis  audicntiam  fuam  accommodcnc ,  rt 
/'//«/^^r./^.M/./.tamenidcxpoftfaao  anre  confticuiioncm  Spircnfcn  paflim 
in  magna  dodnnx  atquc  ingcnii  laudc  obcinuifle  videmus ,  quod  &  ipfum  de- 
cxccllentiumvirorumcopia  hcridefiiiTe,  ploratZafius.  SedhoccafuncceflcclTet, 
colligunr  rationcs  fupra  a  nobis  adducte.  vt  fipfi  pcricorcs  confulercnt ,  vt  anti-  9 
Porrodumpcriciamiurisrcquiro,noneft  quitus,cum  talesludiccs  admittcrencur, 
mcamcnsautcogitaticvtomnesludiccs  fierifolcbar.  %.refponf.  tiftit.de iur.njt.gen. 

6  lintlegumt  Dociorcs,  fcdvc  vcrfaci  finc  &ciuiLlcg.cumqut.ff.detudic.l.ioff.debonor. 
incogcncrcconcrouerfiarum,quibus  co-  f°jfiff  Poflcc  forcaflc  non  inconfidcratc 
gnofccndis&definicndisadhibcntur.cu-  lllamodcracioadmicci ,  vc  iudicandipro- 
msrei  locuplcs  ccftimonium  pcrhibere  uincia  illitcracis  cum  demum  deferacur, 
poceft  prcfcnsccxcus  noftcr, itemcapit.pro-  Cum  homincs  idonci  eo  loco  non  inucni- 
pofutfli.extradcprobation.Ug.i.%.dectmoffft  uncur.^.  Ugfinal.  Codic.de tefiament.item/. 
cutplata.quamperUg.FaUid.ltc.Ug.hacedtiialt.  gtntraUttrj* Jfurtos.ff.de deturtombm. 


§.  hu  adtungtmus.  Cod.  defecund.  nupt.  Lfimet 
C.de  remiltur.Ubr.  12.tfifideicommtJfumff.de 
confeff.leg.  arbitro.  cum  Ugfiquen.ff  qutjattsd. 
eog.legfi cui.so  ff  decondttion.  &  demonfirat. 
Porrofi  cauflae  finc  factlcs  ,  ncquc  adco 
magna?  a?ftimacionis,hoccafu  impcricus 
iuns&  licerariim  fortaiTenoncfletrciici- 
cndus.  argum.  authent.nifibreues.  dejentent. 
7  ex  breuic.rccit.&\Ugexpcrtes.6.dedecur.lib. 
decimo.  Quamuis  cnim  eonfitcri  ncceflc 
fit,  decurioncsdecauflis  maioribus  dif- 
ceptaife :  camen  quod  nedum  publico 
c  o  n  ii  1 1  o ,  1 1  Ug.pupillua.  239.  Coraf.AfifieU.ltb. 
tertio.caffexto.  mtmerfeptimo.  fcd  multis  a- 
liisnegotiis  applicari  folcant ,  vtconftat 
cx  coco  btui. dedecurionib.  &  his ,  quae  fcri- 
pca  rcliquic  Alciatus  in Ug.  pupillus.  239.  §. 
decurtones.ff.  de  verbor.fignificotton.  confti- 
tuo  ,  expcrtcs  litcrarum  non  iudicaflc, 
cum  multum  intcrfit  intcr  oflicium  ma- 
giftratus  municipalis,  qui  fumi  cx  decu- 
rionibus  folct,  vtdecauflis  difccptarct,  &: 
i  plos  dccuriones.vt  oftcndi  t  CoTaC.dic7.cd. 


Lcx,cum  IpccialiSjfinaK 

S  V  M  M  A  R  1  A. 

1  Modturecufandiluduem  fintgraui  detrimento  f*r~ 
tium 

2  Apptlian  apudhontfiosvirospotcfi,  fi ludtx  inlon- 
ginquoverfctur. 

3  An\udcxcrimmaluctuiliumcau\fsrum  cognitioncm 
fibt  vtndtcart  popt.fi  nullus  fit,qut  de  ciuiiibus  difce- 
pttt. 

4  Cognitio  in  caujfa  appcB.tt imii  quando  in  priorem 
proutnciam  remtttidtbtat 

f    Varta/iyiificatio  harum  didtonum  ,ftattm,tlico ,  in 
cont.n.nti. 

6  Controucrfia  in  cauffa  tleQionk  arbitrorum  cutut 
arbitno  dtrimatur. 

7  Cum  cxfecutor  qua  ah  arbitris fiatutafunt  adefje- 

ilum  perduceredebeat,  dcquo  txfccutorilioc  m- 

ttUtgendum fit,diucrfx  Doclerum  fcnttntia. 
« 

PErtinct  dcfinitio  huiuslegis  ad  intcr- 
prctationcm/.  aperttfitmi.hoctit.  lufti- 
nianus  enim  pcr  cadem  veftigia  fufcepti 
6.Ubr.}.&cap.ip.Ubr.s.  fedatiisadmimftra.  confilii,quopa£to  fuperlAbonbus  &  ex- 
tionibus  praefuiflc,  modo  folertcs  fucrinc,  pcnfis,quibus  litigantibus  conf  ulcrct  dc- 
vthcrifolet,  cum  quiritur  dc  tutela  auc  currens,  modum  prarfcnbic ,  quo  ludex 
s  cura  alicui  commiccenda.  leg.  athleta.  §.  fufpc^us  finc  gtaui  detrimenro  partium 
finff.de txcuftut.&cur.  Porro t  cxcellcns  rCcufari  t  poflit.  Eflc  cnim  Iudici  delcga-  x 
dignitas  alicuius  perfona?  nonnunquam  ro,fipra"fensfic,libcllumrecufationis  of- 
impetrarcfolct,  vtnonvfqucadeoperiti  rcrendum:qubdfi  abtit.fufficcre ,  quod 
ad  huiuimodi  magiftratus  promouean-  prtffidi, vel  li  prouiricta  tali  modcratorc 
tur,  nequetamenproptciealitiganttum  carcat,dcfcri(bribusciuitatis,vcl  Duum- 
caufTapcrtclitabitur ,  cu illi  cogantur pe-  uifismunicipalibus geftis apud tllos habi- 
nrosatTeflbtesadicifccre. n0ucll.S2.de Iudi-  tiscxhibcatur,ncfcilicetdum  quis  longo 
tib.  §.  nofiris. Uff  quodqutjquttur. alt.ftat.  itinctis fpatio cmcnfo datum  ludiccm ad- 
Indc  adeo  eucntt ,  vt  magtftcr  mihtum  irc  cogitur ,  multis  fumtibus  &  aliis  id 
ncdum  de  caulfis  militanbus ,  fedctiam    gcnus  incommodisimplicctuthis  ,  qua; 
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inpraEfcntilegeftatucalunt,  eaqua?  tra-  pecunias.^.fdequalitate.ffdeiureiurand.  leg. 
d  untut  leg.prtma.  Codic.  dehis,quiper  metum   in  venditione.  %.fin ff.de  bon.  autforitat.  iudtc. 
Iud:cunon*ppell.irunt. &capit.fin.de*ppeil*t.   fo(jid.Gloffa  in  verb.dirimenda.  Angel.numer . 
quod  quamuis  appcllacio  intcrponi  folc-  fecundo.C*ftrenj.numer.tertio.  S*licet.numer. 
a:  ?pud  Iudicem,qui  fententiam protulic.  fecundo.  Iafon  numer.  quarto.  SpccuUt.  tntit. 
Li.§.dies.ejr  %.adcundtff.quand.  appelUndjit.  dereqHifitieneconfilii.%.i.vcrf.(jrJctas.vbtpht* 
1  quodf  tamen  illud  cxplicari  poflit  in  prae-  resrtccnfct. 
lentia  honcftorum  vuorum  ,  fi  Iudcx  in      Tcrtio  obfcruandum  eftexhac  noftra 
longinquo  vcifctur.  Non  alicnadcindc   lcge,quodexfecucor  ncgocii.cui  manda- 
iuntabhacipfainfpe&ionc  ca,quaccom-   tacfthuiufmodi  caufljeexaminacio,nihil 
prehenduncur  /.  ft prafins.fupra  de epifco-    prohibcncc  rccufacionc,  quar  ftacuuncur 
fsl.audicnt.  crl.  vt perfccitiu.de annaLexcept.    ab  arbitris  ad  effc&um  dcduccrc  podic. 
Conueniunt  prxtcrcaoptimc,  quxine-    Sednonfacisexpedicumf  eft,  dequocx-  y 
andcmfcntenciam  (cripcafunc  inauthent.  fccucorcnofterrexcusloquatur.Battol.». 
Ji vero  contigcrit.noucll.  $6.  cspitfccundo.  Eo-    /.Caftrcn./». 5 .Bald.»..?.  Angcl.»./.  intclli - 
dcmrcferrt  potcft  cap.t.  li  de  inucftitura  guntlcgcmdeludicedclcgatofccundum 
inter  Domtnum  &  vafallum  lis  oriatur,   mfpoficioncm /.«<//**  Fio.ff.de  reiud.  Fran- 
quodcclaratur  ,  alios  homincs  adhibcri   cifcus  vero  Arccinuspucacper  exfecuco- 
&:  adtciici  pofle  in cltecis  inaugurarionc^i   rem  dcfignari ordinarios  Iudiccs.  Cuiaci- 
dominuspaicsnonhabucric,velilliinrc-   usautem//£r.  nono.obfir.2i.  illud  refcitad 
jmotisaganc.  Non  abhorrcc  f  abhaci-    cxfccucorcra,  quinominacim  a  Principe 
pfaobteruationedccifio  Angeli  leg.fi  va-    eonominedefignacuscft,quodcciam  icn- 
eantia.Cod.de  bon.vacantib.  qui,  vdalonil-    fichocloco  Iafon  num. .»-.  allcgacidcmdc- 
luhic  rcfcrc  (natnmeoCodicenihilcalc    fcndenccm  Fulgo.Sedcgonintltalcinuc- 
inucnio  )confticuicauctoricatc  huius  tc-  nio.quippccuiw.i.acommuntdiftindio- 
xtus,quod  lacrunculator,qui  alias  in  cauf-    nc  rchgio  fit  difcedere.qux  di&at  interer- 
fiscriminalibus  folum  cognolccre  con-  fe,anaPrincip.defignatusfit,anabco,qui 
{vcmt.leg/olcmus. %.htruncuLitorff.deiudic.    infra  illum  gradum  fit ,  vt  hic  non  poliit 
poflit  ctiam  fibi  adicriberc  difceptatio-   fentcciamadexicu  pcrduccrc  ,  lllc  polfir, 
ncm  in  cauflis  ciuilibus.defticuco  crtbuna-   cjigntficafti.de offc.ddcg.Quod  tV  ipfum  du- 
ltludicts  ctutlis  inualelccncc  peftc ,  vcl   biumcefcri  po!lic,quod  rcpugnareridca- 
quauis  alia  mortalitate.  Eiufdcm  claflis    tur  ct.de  tefttb.cogen.  vbi  fpccialc  manda- 
quoque  cft  dccifio  /.  cum fintentiam.  Codtc.    turn  cft. 

deappcllation.  fxpecaulfas  appcllarionum  Hic  notandumeft  ,  quod  quamuis  ab 
^folerc  rciici  in  f  eam  prouinciam  ,  v-  arbicroappcllarincqueac,/.////>r4,sfrwf/. 
biprioricntcntialataruic,  ncinnoxnliti-  ^//A&idcmobttncre putctcciam  inar- 
gacovcs  tmpcnlis  cv'  labuiibus  fupcrfiuis  bitro,  qui  aucloncaccftaruti  defignctur, 
rarigcntur.  •  Bartol.  Gemin.  Anton.  &aliirclacihica 

Secundolcx>*/W^w/,aliam  cxpofirio-   Iafonc». tamcn  ipfelafondiflentic,  &c 
ncmrccipit,  vtlciiicccincerpofitarccuia-   multialii.quosin  candcmfentcntiam  aU 
tioncilicoarbttros  eligcrccogatur,idcft,    lcgac,idqucverifimilius  videturaig.  no- 
5  intratriduum,  vbit»otandumeft,  hacc  ftizlcgis. 
vcvbi, fiatim,t/ico,  inconttncnti ,  aliamat- 

qucaliam  admittcrc  cxphcacioncm  ,  vc   Defportulis  &  ftimtibus  in  diucrfis 
modo  dcmomcnco,  mcuio  dehorx  fpa-  faciendis,&exfeCU- 
cio.mododc  tnduo  vcUongion  tempore  ... 
intclligatuur.dcquarcMcnoch.rrf»/.^  tonbuslltium. 
/effrewed.t.n/fto.ij?.  \idlc.Ui\.conc/u.6S/.  n.  Titulus  (ccundus. 

*  22.  (^uod  ti autcm  intcrcos  rationetc-  «  1 

lcctionts  aliqua  concroucrfiar.aIcacur,ca  1  rxiUdia». 

dirimitur  arbttrioprzlidis  prouincia:,vcl  SVHHARIA. 
aliorum  mag.ftratuum , dc  quibus  mcntio    ,  Ktfflie^^^,^„#^rf. 
c(thiita,vtctiaminlimilibuscaltbuseue-   2  Qu,dfint  jportul*. 
nirefolct.  Litemjivnus.%. printipaltterff.de   3  yfmfportuLsrum. 

recept  arbttr&iXX.v\.tnleg,tujittrandum.  ejrad   *  Qucmadmodum Jportul*,qu*antea  obfinyt  rtpUt* 
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trant.pcftcacumapbusdiftnbui  caeperint.  prandia&r  cccnasiportulis  diitributas  lo- 

j  sportuUrum  nomen  etiam  conguru  compleaicec-  co  Ci£nx  rc&c  darc:  Iuucnalis  Satyr.j, 

P'fe-                     ,      ,  r,  Nonnevidesquantocelebretur/bortulafumo. 

6  SpottnLu  tandem  etum  refem  ad  foUtmm  ludi-  j jem  $atvr  x 

cum,qaa  loco  moleflu  tUis  dart  ceepermt.  .  . 

7  Quidfitfacramcntocontendere.  ,.  ~-—nu»cJ}ortula  prim, 
t  QuantumfportuUtum  nommefolut  debuerit,  tncer-  hmlneparudfedctturb*  raptenda  togaU. 

tumeffe.          •  Porro ,  quodnon  lcmpcr  conueniens 

p  sportuUquotemporefoluifolebant.  obfonii  comparatio  &:  dilpartitiohabcri 


/o  P««iMrf,      afacramento  contendentibut  deponi  pollic  ,  cacperunt  aliquot  faflesaliquan-  4 

fokbatyinquosvfusconuetfa.  docentumnumcro,&plurcs,quibusfuam 

/,  a^u^^ura^me*^  loco  veteris  ^r^  cocmcrcnf>ii;nu1afe|odi 

u  '^ZZunTn^  iportcilis  erogari,  vt  idem  Cuiactus  eom- 

t„mu  memtntt.  Dc  his  ianc  accipicndumcoft- 

13  Certtc-dtfiniti  cafus.mquibusfportuUrum  deter-  ftituo  §.  quantumcunque.  noue//  /of.  quo 
minataquantitasfolmfolcbat.  confulibus  certum  modum  fportularum, 

14  AnludiciordinarioettamfportuUdebcantur.  quas  clientibus  clargiri  poflint ,  fe  defi- 
i;  vonderatadiftmcliogloffa.  niilc  t  Impcrator  profitctur.  Tandcm  * 
,6  An!udtcesordmaruadbucxenu,,temefculenta&  fportuhrum  nomcnlatius  patcrc  cccpit, 

^^^tmu^u^prmdttantur^  /ccongiaria  complcdcrc^r ,  qux  Li 

17  Jnterpretatio gloffa,quodlcgcs,dfacereptrmitten-  ccrpcnnt  decutionibus  ab his,qui  in illum 

tesabrogatafmt.  ordincm  cooptarcntur ,  vcl  iimilcm  ho- 

i$  Munera  exccecare  oculosfapienttatt ,  &pcrucrtcre  norem  rccipcrent. ifturti.  §.primo.Jf.dcde- 

verbatuftorum.  curion.iqutnta.%.fi  multer.  quiaitas/cx  es/, 

i?  Dmerfa  fententia  multorum  Dodorum,  has  leges  yc\  fimiiia  mUnera  ,  qux  quorannis  fo- 

crrreclaSno»efe,&  rationes.  lemnitcr  inter  ciufdem  ordmis  homincs 

nu.muncrisquautatecquatititate.&tcmporedo-  ™>.Deinde  &  folatuquxdamt  Iudicum.  ° 

nattonuatquealijsctrcuniftantm.  i.tnJacris.i2.%.modum.C.deproxrmfiuror.firi- 

22  Cauffa,  qucddelegatis  ludntbuspotiusfportnUde-  nior. leg.vltima.Codtc.de prapojit.agrnt.  inreb. 

beautur.quaniordinartis.  ieg.finai%.vt autem.i  dercmtlitar.  potifll- 

at  lnreobfcuraconfuetudtcuius^lociattendcnda.  mum  autem  pcdaneis  iiuc  datisludicibus, 

RE£rc  atquc  ordinc  ftru&oresCodicis  quod  minora  falaria  ,  quam  ordinarii  Iu- 

Iuftinianxifeciflciudicandi funt.qui,  diceshaberent.  §.neautem,noueii S2.de Ia- 

Cum  de  iudicio  diflcruiflcnt ,  &:  dc  pcrio-  dicib.   cogitaui.  noue/i S.  vt  Iudtccs fine  quo- 

nis  opcram  accommodantium  tiadarc  qnofitjfrag.  fant.  §•  homm.  nouell.  2S.  de  mo- 

ftatuiflcnt,  vt  hoctitui ejrfequen.&c  nulli  of-  deratore  He/lcfponti.capit.  fi  ttutum.  %.  Ajfcjfo- 

t  ficiurrt-fiuumdamnolumelTedcbeat./^,  rem.dercfcrtpt.in6.  vbiglojfa  ,  Ioann.  Andr. 

fifcruut  communis.6t.%.quodvcro.ff.  defurt.  &  alii.  Grxce  prytannia  vocari  folcnr, 

ciptt.ecc/efijfiicis.iz.quxj/ton.2.cap.cumexof-  vt putant  Bt/duin.  %  trtplt.Inftttut.de adion. 

ficii.  t6. deprafcript.  titulum  dc  fportuhs  &c  numer.  trtgcfimo.  ejrfiqucnt.  Alciat  dic/.  capit. 

1  fumtibus  mdiciit  fubiecerint.Sunt  autem  decimcfiptimo.  ltbr.tertto.dijpuni/orum.  Mos 

fportulx  calathicvimincvclfpartea  ma-  cnimtantiquitus  fuit  ,vt  qui  facramen-  ' 

teriacontcxti.  Brijfonius,  Schard.inLexicis,  to  contenderc  cogcbantur  ,  llli  vtrinquc 

K_silctatus iibr.dijpuniior. tertio,  cap.  i7.P/aut.  ccrtam  pccunia ,  qua viftus  mulctarctur, 

in  Curcuiione ,  qui  inccdunt  iuftarcinati  deponcrct. Brtjfon./nvcrjacramen.  Alc.ipe- 

cu  libris,cum  fportulis.Idcm  in  Mcnxch,  tun.%.aclion.jf.dcvcr.obi  vt  in  cauflls  appcl- 

fportulam  cape  atque  argentum  ,ecce  num-  lationum autrcuiiionumultisin  Iocisad- 

mostreshabe.  Solentautcm,vtaitCuiaci-  hucobfcruarividcmus.Quxtquatitaspe  % 

08 infuisparatit.  hoc titui  &:antcillum  non  cuni^ fucrit ,  parum  cxploratum ,  vtapud 

difltmulauit Alciatus dic7.cap.  decimo fepti-  Briffon.ejrA/c.videre/icet.Exi[im\AUt^utcrn 

mo  ,  &  fcquuntur  deinde  Briflbnius  &  idcmAlc.fccutus  Suidam,itcmBalduin.</. 

Schard.  bcis  allegatis  ,  VultCius  in  §.  tri-  §.tripii.n.ji.  decimam  partcm  litis  fportu- 

pii.  Infttt.  deatlfion.  pofiCorafiumnumer.de-  larumnomincconferrifolcrc,  quorcfpc- 

*  ctmofexto.  magnatcs  "f  clientibus,  quiil-  xiircvidcripofTuntlmpcratorcs././y^/^w- 

los  oflicn  cauua  afledati  confueuctant,  r^/.^j^w^.cr^/^w.dudccimapart.  Iitis 
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pro  fumtib  js  iudicii  vi&ori  dcftinarunt,  comprchcnditur  ,  quantum  proximi  fa- 

lionludicibus.Poirctitaquemcoiudicio,  crorum  fcriniorum,  prxpofitiagcntium 

quidijuid  in  contrarium  pugnct  Al  cia  r.  d.  in  rebus,&  generalitcr  Iudiccs  omnes,de- 

cap.t7.Ubr,tcrtto  difpunclor.  itemSchard./»  inde  quid  Epifcopi  &  fimphccsClcrici 

verb.  (portulas.  &  Balduin.  loco  allcgat.  rportuUrum  nominc  agnofccredcbeant, 

non  inconfideratcdici,  pecuniam  ,quxa  cum  multo  clcmentius  cum  illis  agatur, 

litigantibus  deponi  folct ,  cum  fportulis  quam  cxtcris.Porro,  §.neautcm.noue//  Si. 

nihil  haberccommuncquod,vtanimad-  deiud.  quatuor  aurei,quodduoin  princi- 

uerterclicer  cxdtct.§.  tripUci.item/eg.  cum  piopcdaneis,  fiuedatisludicibus,rcliqui 

clcricis.  §.fina/.leg.  omnes.§.exccutoribus.  dcE-  in  fincidq;  a fingulis,  vt  tradunt  g/o.  tn  ver. 

ftfcop.  &clcricautbcnt.gcneraltter.  autbentic  ab  vtra%J.§.»eautcm.  Bartot. n*4.  ^ing-  i» 

fedhodie.eodcmtitul.  Ug.infacris.  deproxim.  princ.  pr$ftentur,dcfiniuntur.  Scdfqux-  x* 

facror.fcrin.  §.modum.lcg.final.  §.vt  autem.de  ftioniscft,*»  qua  de  ludtce  datocatttafunt  ,et- 

p  remilitari.  I br.  duodecimo.  fportulx  fvel  iaminordinarioobtineaati  Et glofl.  quidcm 

ftatim  folui  Iudicibus  folebant,  vcl  fal-  ind.§.neautem.  SdbidemBartol. numpri- 

rem  pro  dimidia  inlitis  conteftatione,  mo.  idem  ctiam  in  illo  procedcre  exifti- 

&aliainfinc  cauflx.  Porroilli,qui  facra-  mant,  Scd  gloflaf/* -tw^ •** vtra</r  paulo  iy 

mento  contcnderecogcbantur,  prxtcr  alitcr  rem  modcratur,  vtdiftinguatintct 

hos  fumtus  ccrtam  quantitatcm ,  veluti  adminiftratores ,  qu:  falarium  congruens 

10  quingcntosf  aflcs,deponercfolebant,  vt  nonhabcant,vrhi  poflintfportulas  acci- 
commcmorat  Varro  Ubr.  quarto  de/ingus  pcrcalii  nequcant.  Idquc  argum.  §./<£/- 
Latina ,  itavtvi&orfuuaufeiret.victipars  tatio.noucU.7 .  vtludiccs finequoquofuffrag.fi- 
fifcoaddiccrctur,  quxipfalummapoftca  ant.  quo  cauctur,Iudiceshisfolis ,  quxa 
in  decimam  partcm  petitx  quantitatis  fifcoaccipiunr,cbnrcnroscfle,&abomni 
conueda  poflet  inrclligi ,  vt  confuctudi-  exccptioncabftinercdebere,quodipfum 
neBononixinualuiilc  commcmorat  Ac«  iuramcntoconfirmarccoguntur.</^*^. 
cvthus  dicl.  §.neautem.Sci  Iuftinianus  §.  7.§.iuro.  idemque  repetitur  §.  opertet.de 
hxc autcm  omnia.  lnftitut.de pcen. temer.  litig.  mandat.princip.  ttem  §.  28.de  moderatore Hc- 
vetcrem adtionem calummx ,  quxin  p*r-  Unopontt.§.harum.  Sed  rcpugnat Bartolus 
temdecimamlitisactorcsmulctabat ,  in  ibidemnumer.quarto.hicox\.tc\\d\x,\\\d\ccvc\ 
defuctudincabiiftctcftutur,  locoq-,  ipfius  fportulaspoflcaccipcrc,  quamuis  falari- 

"iuramentum  f  calutnni*  ,  itcm  vt  im-  umconueniens  a  Principehabcat ,  alle- 

probus htigator& damnum ,  & impcnfas  gans §fit t1bt.noueIi.17.de man.prtnc.ic illam 

mferrc  cogatur  ,  rcccptum  elle  tradit.  coniungenscumd^.^r///,  quemauclor 

Porro  authcntic.  gencr.tltter.de  Epifcop.  &  cft  pcralium  dcclarari,quippcquidicrct, 

c/eric.  talcm  cautioncm  modcratioms  cr-  illas  fblas  fportulas  prohiberi ,  qux  facra 

go ,  ncintcrca  lmganrcs  vltcrius  graua-  conftitutionenoncontincantur.Eodcm- 

rcntur,cenfetur  rcftituiflc.  que  pertinerc§.  volumm.noucll  3.  vttudfinc 

Sportularum nomen  dcindcctiamac-  quoquofuffraga.fi.  vbiidem  pcnc ftatuatur, 

11  commodari^cccpitadljlaria.qu^exfecu-  quamuis  glofla  illum  in  contrarium  rc- 
tonbus,itcmexccptoribus  dcbcntur,  dc  torqucat.  Huic  quxftioni  f  affinis  alia  , 
quibus/#§.//7/>//.  cVconlbturioncGrxca,  quxftiocft,  anfiilicetperdicl.§.cogitatto.&  1 
quxhocintitulodclideratur.  d.Linfitcru.  §.iuro.  &  sUosfiuprasnobudefignatos  ,fitfiub- 
deproxtmficror.ficrin  cjrUgfina/.§.vtautem.  Utadiffofitio./eg.fo/ent.§.fina/ff.  deoffic.pro- 
de  re  miUttr.  Ubr.  duodectrno.  I.  cum  clericu.  §.  confiitem  Ug.  pUbifcito.  ff.de offic.  prsfid.  qus 
final.Ug.  otnnes.  §.  exccntortbia.de facrofancl.  permittttntproconfitlem  ,pr<tfidem,  e$  a/tos,Xe- 

ecc/efi  Quantum  pecunix  fportularum  ni.i,necnonefculenta  eypoculcntarecipere.qus 

nomine  ludicibus,cxfccutoribus,ttem  ta  intrapaucos  dies prodtgsntur.  Et  cflc  abro- 

belliombus,  vci  exccpeoribus  infcrri  dc-  gatas  tradit'glofl"a/w  dicl.  §.turo.  inverb. 

?}  bcat,  nulL^ccrralcgcdefinirum  eft,prc-  annonis.  item  gUffs  tn  Ug.  pUbtfcuo.  ff.  de 

tcrquam  in  pcculianbusillis  calibus  Ug.  offtc.  prafid.  ^lbericm  tbidem  inleg.foUnt. 

fitcris.  deproxim.jacror.firin.  Ug.fina/.  de prs-  §.nonvero  intotum.  numcr.  fecundo.pofi  Ga- 

pofit.  sgent.  in  rcb.  Ugfinat.  §.  vt  autem.  de  re  brteUm  de  OzfiUtu ,  Raynutium ,  ejr  ^irchi- 

jmiit.inf.Ub.duodecimo.tteml.cumtlcric'u.cum  diac.  SpccuLtor  /tbr.prtmo,  psrt.  4,  tttul.  dt 

autbcnticfidhodic.  Lomnes. §  JinaL  quibus  faUriu.nu.  quintoxtrcafin.arg.ccumabomni. 

de 


Digitized  b 


Titul.de  Sportul.Rubric.  jfc 

ie  viuhoneftst.  eUrie.etp.ficut  t.quaftjt.c*p.t.  mam  fenccntiam  iurenoftro  vetiotcm  cC 

de fimoni*.  Beldue  in  diil.Ug.pUbifcito.numer.  fc ,  fcd  pri  mam  cu  tior cm.  DixiJnre  nofto. 

i.  K^dngel.L/.Codic.  de/eg.Iu/.refefund.  Alex.  Ius enim canonicum  paulo  alitcr  rcm  di- 

tonfti.207.inctpiente  vifo  thtmatt.  Ubrfeeuneby  gcrcre vidctur ,  vc  multi exift imant ,  taptt, 

fofi  Raynutium  &Iacobum  deArena.Ioan.ab  exigit.decenfib.c*fie.friuto.§.freMr*tieuesf*- 

ImoU.&Itcob.  de  Butrio.Parif.de  Puteo  intr*-  dcmtit.capft*tutum.§.fiquid*utemuUreftrip, 

£lat.Syndtcatus,alieg*tne*  Nattaibid.in  verb.  &  cafit.final.  deludice  dclegato.  Notandum 

babcant.  Barbatiaspoft  Hofitenf inaddit.  ad  \zmcncn\,oddx\mdit7.Ugfoltnl.%jin*ijm- 

PanormJn  cap.ctJiqtiafiiones.deJimonia.lAa-  merjecunds. itcm  A\c\ind.  dtd.conf/.  107. 

ncraenimefrtccre ,  vcvccrquccamdans,  numer dcamo. coxwm,  quarf  pronunriaue.  t# 

17  quam accipiens a f  iufticiadcclinet , capit.  ranc,darcconucnicncem moderarionem, 
f*Mfer.&c.quirc{lc.n.6i.qu.t.  vbiadditur,  vcfcilicechoc  intclligi  non  dcbcat  de  rc 
illumincxcclfishabiraturum,quimanus  modtca,  fi quis fortc vnam auraiccragal- 
fuas  excutitab  omni  munere.Eodem  per-  Unam ,  vel vnum  aut alcerum  poculum  vt- 
Cinet,quod  lcgitut  Dcurcron.  cap.it.  quod  niobtulifTec,allegant  Ug.  quamuu.22.ff  dt 

18  muncra  excceccnt  oculosf  fapientum ,&  eondit.&demonftr.putotzmcn ,  ii ingcnue, 

ip perucrtantverbatiuftorum.Cartcrumgl.  quodtfentio,&cendumfit,idconfttruen-  *| 

tn  %fin.l.foUnt.Jf.dcojJic.proconfnl.in  verb.non  dum  cfTc  ex  perfonis , atque  muneris  qua- 

fertinet.&c  clare BzttolinLpUbiftite ftuequi-  licate ,  &  quancicacc,&  ccmporc donatio- 

eunque  commentariaipfiutfuppUuit.ff.de offic.  nis, arq; aliis circumftanriis ,  idquc  ctiam 

frafid.idem  BartoLinl.7.%.  *ff*retff.*d/.  Iul.  vtroqueiurc  proccdcre,*r£.  d  cetfiquafiit* 

repetund.  SaUcet. inL4C.e0d.tunL num.}.poft  nes.  Enimucro  fieri  porcrtt ,  vt  tcnuioris 

CutUtim.Cuman.Ange/Jndicl.Ug.p/ebiJcito.n.  forcunz  homo.vei  alias  dcprauata- vitx.& 

t.Mynf.ccntur.2.obfcr.7$.numcr.9.poi~lMatth.  qui  muneribusadfucuit.etiamparuomu- 

de  Ajfiul.Panermit.tnea  etfiqnafiiones.nnm.  ncrecapiacue  ,  putaaceeptis  gallinis,vel 

otltito.  defmonia.Ioann.Andr.inaddit.adSpe-  vno  vel  altcro  lcporc ,  cum  ramcn  vnius  c- 

eulatoremiocoftpradefignatoiinverb.iuxtail-  qUi  vcl  quadtigac  munus  illudin  homine 

lud.  confticuunt ,  lcgcs  &canones  fupra  conftanrc & fplcndidioris  vicar  impcrrarc 

anobisallcgatosinrcrprcrarioncm  fuam  nonpoiTcc,  vtditl.cap.etfiquaftionts.§.cum 

rcciperea  ditl./eg.Jolent.  §.finaL  itemd.L  inaccipiendis.  eleganterdcmonftrat.cuiuy 

fUbtfcito.Jf.de offtc.prajid. fecundumdo&ri-  vcrba, q,ad propofitum faciant, fubiicio;  „ 

nam  Ug.nouum.ff.de Ugib.  &  Ug.Jecund.  %.per  Cum  in  accipiendis  vtl  dandis  munertbus  trta  4t 

contrartum  C.de  veterJur.  enucL  cum  d\&io  ftntmaxime  attendenda ,  perjona fciUcet  dan-  „ 

Caxatiua.Air/Sfir,  non  cxcludac  alibi  difpo-  tit& accipientit ,  qualttus ,  quantitdt  mune-  tt 

6t2.§.tnben*fidet Jnjin.de atl.  fa&a  collatio-  ru,&donatienistemput ;  qua/itusperfffnarum,  M 

nc  cam/./f.&i  nequc  inf.de  compenjxf.  idque  vtaquo&eui,vide/itetanapauferedtuttitveL  tt 

confirraari  vidctur  cap.  etfiquajltone.  extra  econuerfo ,  fiuei  diutte  /oeup/ett  datumfuerit,  H 

defimonia.vbi  fingularis  cafus  proponitur.  afiimotiomuneris&donattonis  temput  fima-  H 

Tcrcio mouccracio*/i#. / foUnt.%.fin.  quod  gnivc/minoritpretii rtsdatatxfiftatf&anin-  (( 

inhumantim  vidcacura  nulloaccipete.w.  ftantentcefiitate ,  Jenalio  tempore  confcratur.  (t 

dteuiogiis.dtft.tS.  Quarrovrgec§./«/fyfr  d.  SiergopradtiJorumCardin<tUs&Jratris/uiper.  (f 

capit.fiatutum.vbiidconccftumcftdclcv*-  fonam,  &quaUtatem penfamm,  nonfuitm* 

tis ,  quos  tamcn  ab  cCcIcfiaad  fc  alendos,  gnum  ab  eodemfrutrt  tuo  cardinaU  equum  v-  ## 

&  alia  oncra  cxpcdicnda ,  illos  fructus  &  num  tranfmttti,  quem  etiam  iacuUtori  non  \c 

compendiaaccipercvideamus,quarfuffi-  petenti  vir  tantus  &  tam  abundans  forte  H 

ciant,cumconccptum  fitinperfonasillo-  donartr.     Verum  ,  fi  temporu  necefiitatem 

rum,quidignitatibusexccllanr.  Qiiinto  perpendimut  ,  non aUa  intcntiont  conftat f*-  (( 

acccdit  cap7dtledut.3o.mfin.de ftmonta.  vbi  clum  fuijje  ,  quam  vt  CardtnaU  Jubuentre- 

hxcveibnoccuttunt,  i(/udtamengratanter  tnr  tn  arttcuU pranotato.    JVued  autem  Jcr/-  (f 

recipipottrit ,  quod fuertt Jine  taXattone gratit  ptum  eft ,  beatus ,  qni  excuttt  manus  fnnsab  (f 

oblatum.  omni  munerey  de  tllu  donis  dtftum  eft ,  qna  (( 

In  hac  lcnrentiarum  confli&atione  accipientis  antmum  aUtcere  ve/  peruertert  Jo- 

non  facilc  fucrit  conftituiffc  ,  quam  opt-  Unt,  qnontam fi ipfa  etiam  perfona  eleclt  of-  tt 

nioncm  cui  prxferas  :  paucis  tamcn  quid  ferat  ordinatort ,  vti  confccratori  fno  efferat 

mci  iudiciifit,  explicabo,  ftatuensvld-  tUclu*riumt  vel  dt  vino  ,  vtl  dt  *Ui*  hniuf- 
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modi,fu*modici  pretiifuerunt,&qu*  volun-    zuth.generaSter.  defacrof.etcl.  tcftaturglof- 

tatem  reciptentis  iuciinare  velmouere  nonde-  hinverbofartem,(jribisUm<*sflberie.inprtn-  . 
beant',  nonumenecclefia  Romana  interpretari        saiicet.  numer.fexto& feptimo.  ejr  aperu 

confuemt.accipientem  inhisdeitnquere  vel do-  toBgtturex§.h*caHtemomnia.In/lit.deparn. 

nantem.  Exhoccapite  igiturcolligimus,  tcmer.hr. 
quod.fiamicitia?  &  opportunitatis  ergo 

txcipfapqculenta&ciculcnta^veldcni-  Lcx,  codemtifc 

quexenia  accipiamus,nullamlegum  of- 

fenfamnos  contrahere,  dmerfumautcm    ,  svmmaria, 

obtir^e,fiextrahascauilasidfiat«  ,;: 

H*cdcxcniis&  efculentis&poculen-  ,  ^xtcumumfutjf^mulMexigmr 

tis ,  nondum  autcm  dircmtarcliqua  con-  2  Cautf*,quodu,qutfemeltxecut»rmautpi4coHtro* 
troucrfia  videtur  ,  quidtnjjtortulis  ohtine-  uerfiAeffetaferttAmplmmutmnequeat. 

12  *tt  Paucis  f  puto  gloiTae  alTcnticndum,  3  CurbdctonJUtuttotndtfuttudinemabttrit. 

vt  in  dclcgato ,  qui  nihil  aut  parum  habc-  *   An  vnut        Mt0 '* e*dtm '"*f*frmper *d- 
ic  folct,  fcquamur  definitionem  d.  §.  ne  htbendusfit. 
4Mtem.de Iudtctbm.  inludicc  ordinariodi- 

ucrfumprobemus,  motilegibus&ratio-  |^Vmcxecutorumf  ciTct,fportuIas  exi-7 

nibus,quasinrcfponG fui  fubfidiumglof-  ^--'gcrc tam pro  fc.quampro  Iudicibus. 

fam  acccrferc  oftcndimus ,  quibus  adiici-  ditl.%.tripii.  Injittut.de acJ.  &  qua  funt  vcr- 

jnus  leg.ordinaria.  Cdeoffi.  Recloris prouinc.  futia,plcrumque alios  fuo  loco fubftitue- 

ittmcapit.Jiatutum.  §. infuper.  ejr  capie.fi  quid  rent ,  vthoc modo  duplici  exa&ionc  liti- 

4*/^.vbiiddelcgatis,profua,nonaflcifo-  gantesaIiquandocxhaurircnt,lmpcrato- 

ris  perfona,  fi  forte  aliquem  adfcifccrc  dc-  rcs  Gratianus,Valet ,  &Thcodof.f  ftatuc-  * 

bcat,denegatur,illafcilicctconfidcratio-  rant,  illura  qui  fcmel  aliqucm  iniudicio 

neadmifla  (quamuis  id  quidam  diflimu-  cxhrbuiflct ,  cundem  vfque  ad  litis  tcrmi- 

lcnt)quod  a  facultatibus,  quasabccclc-  num  obferuarc  debere  ,  &  primoceri- 

fiaaccipiunt,fintfatis  parati.  Idqucprae-  um  hzc  przccpta  tcrnere  conrcmnen- 

tcrgloflam  aperte  confirmant  Mynling.  tcm  quinque  hbrarum  condemnatione 

d.cent.2.obfcruat. 6s.numer.12.  Spcculator  afficiunt.  Obiiciunt  autcm  contra  dcfi- 

Ubr.t.part.4.tituJ.de/aUr.nu.f.Ncc mouent  nitioncm noftrx  lcgisBartolus ,  Baldus, 

argumenu  Barto.quod  loci  ab  eo  in  cauf-  Angclus,  Salicetus ,  Caftrenf  contrariam 

famdedu&i,  promifcuc  dcludicibus  lo-  coniuetudincm ,  quodf  fcilicet ,  firoo-  * 

quentcs,dcillisintclligidebeant,quifuf-  rcm przfcntis tcmporis  fpcdtarevclimus, 

ficientifalarioinftrudinonfunt.vtfolcnt  idampliusnon feruetur,  vtnein  arbitris 

cflc  pcdanci 5: iimilcs.  Illis  enim  verifimi-  quidem.  Ug.fed interpellatur.  49.  ff  de  re- 

lecft,  conftitutioncm  ,  de  cuius  ia&ura  cept.arbitr.  §.primo.  cuiusrciratioinproji 

querimur  ,has  cafdcm  fportulas  fcruaflc.  tucft  ,quod  ex  quanritate  rci  pctira?  exe- 

aj  Porro  in  rc  t  obfcura  ftatuo ,  confuctudi-  cutoribus  fportula:  amplius  non  conftiru- 

dincm  cuiufquc  loci  fpe&andam.-cum  fi-  antur ,  fcd  cidcm  Dodrores,maximeBal- 

neciusadminiculo  nonputemus  fportu-  dus,Salicctus,Caftrcnf  tradunt.ciusvc- 

lasludicibus.dcquibusfcrmofuit,  dcbc-  ftigia  adhuc  rcliqua  eflc  in  pcrfona  ta- 

ri ,  ncquc  quantitatcm  fportularum  defi-  bcW\oi\iSyargumen. Ug.tnfraudem.  §. quoties. 

niri poflc,quippc quxcxnoftro iure,cxcc-  ff.de iur.Jt/cUtemLt ff.de off.conJui.Scd Fulg. 

ptiscafibus.quospropofui,  dcpromine-  &  hicconfuctudincm  contrariam  mulra 

quear,quoddcficicnteconftitutioneipfi-  antiquaflecommcmorat,quod&:  Alex./* 

usluftmiani,  reliqua,  vtquacpcrrelatio-  4^//.*</&i/.adicucrat,&quotidianacon- 

nem  eo  pertincanr,  nihil  ccrri  conftitu-  fuctudo,quidiftiusfit,quemuismediocri- 

ant.  Dcinde,quodfiextarct,arquiusccn-  tcrin  foro  Vcrfatum  admoncro^potcrit»  4 

fcamus,merccdem,quarcxccutori,tabcl-  SccuriustamcneiTet,  fivnus&  idcm  ta- 

honi.dcindc  &  Iudici dcbcatur ,  cx  modo  bcllio iemperadhibcrctur.Obfcruandum 

laborum&  diificultatiszftimarequamex  prastcrcaexnoftro  tcxtucft,illumnonin- 

quatitatetcipcticjc,vtprofitcturhocloco  commodcaccipipoiTc  decxccutore,  cu- 

hz\.arg.l.pro iecis.Cde anna.it. to.tteml.  cum  iuscufto^diquisincauflacrirninali  tradi- 

fententtam»  deappeilattontbut.  idqi  ctiam  in  tus cScitvti.prima  ff.de  cufio.&exhtb.reor. 

Lex. 
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Lcxdmnibus,  *.  *nilinmfcgom<!iftinaionem,c6fuIcsqui- 

  dem  &  Senatorcs.  Lfin.  vbi  Semttres  &  cUr 

SVMMARiAi  rifimMa.kg.fiqmtnM.Lnemini,  eodcmtituL 

t  tnuUges*  CuUcUtituUreftittttA.  i°f"^qUiruPrCTCilUl°  T5di  fUftC' 

i  CutJttppttrittrtbm  dtfidam peftt ,  vtinjhuttM  ^6"""  '  <j?««»  ^fcnbl  poflunt  patn- 

uu/tmefftruut,  CIU  ^/^imiltMti\\uaicsprx{eeta9 

3  DtftrtntMtnterimdiccrdAt$t,ftfiiiiitJhti,&iMdi-  f>r*torio*  magiftros militum  officiorum. 

(tsordindntsybostmm  ttrptrutittr puntTc ptjfe,  Ug.fuicunfue.  dtfrciuntor.  fpc&abilcs  efle 

HUtmnptge.  p rxfe&os  vrbi ,  proconfules.  Ug.  prtctpi- 

4  IntertniutsmnnufoseffcitnfirettdliqufsfpeadH-  mat.  de  appelbttioa.  dariflimo*  przfides 

6  Perftitiftmquit  Jeg.prmu.fi Mduerfutfifium.  in  codcm 

7  DMfticcm  vnbt,cLnifimi,fynific4twnem.  Iiumcro  CUC  &  AduocatOS.Ag^W/w. C$.tU 
t-w-Kir»  .u    i      r>      •    xj     i     .  dduoeut.diuerfiudte.  Erantdcinde  &tituli 

/  TNfcruithoclocoCuzaciustduaslegeS,  tafctkw,£«ti  fquod  fit  cqucftris  or-  * 

,aauramconft1tut.oms,dcquaW§.  trtplt.  cundumgra^umpoftclarifllmatusdigni. 
= ,no„  Puto,  mihimuWba  in  ea- 

rumcxPncat,onccommutanda.  ,  „/Wr^  Etlicet  Alciatus  0*  # 

Imperarorcs  ncdum  maionbus  ma-  *„„/^  , ,  j  ,  y 

g,fttatibVcdctiamdatiSIudic,buS.llam  Ctf^Y^a"'? 

L°tor\md^  i-j^H^^SSU^ 


•  &arc.  Abfurdumf  videri  poilir,  quodid  ,5    '      ^  y 

abapparitot.busdcfidctcrur,  vrilfiinftru.  £T  «  ^""'•^tntf.p.^put. 

ftam  camTam  offcrant ,  cnm  non  ipfis,  fcd  ZTZZEl  ffiZSZ.  LV^H 

Commcnuncfibus.vc.magifttoLnio.  ^&t^n^it 

um^ut.aWU.ombus.lUcuta.ncumbat.  d.*&m*.JL.<Um~*.tct* 


l&jU**qmUU([**J&&**  ^ lde~ SSSiESiiJ 

H.,^ r™,™ ^irv,^^ r,.r,r  ..«j^  ium,addatq,  fenatonamdignitatcmcla- 

um motum cximerepo ccnt, quodta-  -j/i:.»-:  „:.... i  _   ,  •  r 

I>elIionibuscau^inftmaanonniJnquam  S^5^2  Pl"umq^a^fc="m« 

tradatur,vtillamadmaiorcmludiccmdo.  S^^J  f«etur,poft  Akxandr. 

fcrant.  L  preferttndumSfinttutem.einofin.  ^S^^S^  r^Pl? 

deiudiciJdti.leg.nec^.  Notanda  de-  f^/^^ 

indcd,ftcrenti7eftimcrIudiccsdatos,et.  £ D^^V  A°™A^ffi«*vo- 

fi  illuftrcs,&Iudicesordinarios,  Hicnim  f*™ " ^^^fjF1^ 
corporaliter pumrcpofTunt, illinon pof- 
t  funt.  Confirmat  f  idipfum  lex ,  nuilum,  '* 

pUcet.de peeUnek Iudictb.  Colligimus  tetco  t\ tUl US  tcrti US 

cx  prxfentis  conftitutionis  verbis ,  diucr- 
4  foshonorumtitulosclTc,  si\iUufires,  fre-  SVHUAR.14, 

QubiUs,  eUrifimos.  Sunt  deniquc  &  alii,  (      .    .  . 

quiiilupdumcxcedunt.vcirpiendidio-  ,  ^L^r^mM^ir.; 

rcm  dciignationcm  naoenr.  §.tnfumma.  g  stnteutUAlcinti. 

JnfiJcinmleus.devfur'u4&lfiqu*ntU.de*l+  4  AlU/tMtntUcuUeii 

fclUt.  Atquiintcrprctcifecutihanc  &u-  j-  un^suis  •pmu. 
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'^Vifintoedanpitludiccsex//.^.///.  2  ProcuratorCafarisIudicemdartnonpoteft. 

Vi&cilc  coili ci  poteft,  eos  fcilicet,  qui  k  3  Xudafctentiaauttaatus  confenfusnonfemperturif- 
magiftratu,veUbeo,quitalciushabcbat,       diihonemtribuertfoUt  ... 

,  °  ,     *  ■    j-r  4.  Antdvnprobandum  [it  ,ficauflam,qutdclegartnon 

dacidc  humilionbus  negotns  dilccpta-  *        decidendam  commifent 
banc.  Dehispcdaneisludicibus,ncdum  ' '  UOUbu 

pra:fenstitulus,fcdmukxaljaelegcscciam  /  l'»mu»  ...     .  m 

Pandcaarummentionemfaciunt,  vtUg.    ^&^fe^tr  'f^llZi 
trator.ff.de  tutor.dat.abbis.Ug.t.^^       mentfiabcodc  fign acus* ic,qu  ^ullarnm-r 
%oftuUtJcg.(iquUaltautd.38.  UuMces/cU  rifdicWm intet ht.gances  habcba M£ 
p^Ug.uuaiLhji^sadpcdaneumff.nt   quedelegat.ovaletmeq^fentet.a  Labcfa- 
quU.UulautadtJsvocat.  tiextmat.Vn-   aatoentmfundamento  nocMuodcuto 
*  de t nomcn  fluxcnt ,  nulla certa  legc, aut   qms  mardtncarc poffit. Ug.cgt.ff.detxtp.rtt 
auclore  doccri  porcft ,  fed  coniefturis  to-        Q»J  ^ e  caufla  cc.am  % 
k  tares  innicicun  h\c\K.Ubr.Parcrgon.,.«.   ris.quitmtcr  fifcum&pnuatosd.lccpra- 
Kit.4t.  indciUos  t  pcdancosludiccs  vo-   rioncmhabcc,nullamvero,  fideprmaco- 
cacos arbitratur ,  quod  prxtori  vel  fimili   «m  controuerfia  fola  agatur./r,.  2ffaut 
magiftratui  ad  pcdes  amrtcnccs  cx  przfi-  ^rf.fiftnm .arburum  confticuendo  non 
4  d,s  delcgadonc ,  ii  opus  tcftet,  cognofcc-   emcict ,  vcfcntenc.a  ab  «1  o  pronunc.aca 
rcfolcbSnc.  Cuiacius  infuis  paratit.  Go-    icnczuvthacnoftralcgc.  Neceft,quod  cx 
ucw.Ubr.fccundo.  dcturifdicl.capit.t.numcr.    P"ma  *  iurifdtclton.  omntum  Iudtcum.l.  t. 
^^Briflmnus/^.W^inverbo^peda-    &2ff^indic.  aliquidnegociicxhibeant, 
neum.illos ica  eflc d.dos  exiftimat,ad  dif-    quod  eifdcm caueatur  poflc  confenfu ex. 
ferentiam  mag.ftratuum ,  qui  pro  tribu-    prclTo ,  vcl  tacico ,  calcm  lur.fdid.oncra 
nalifcdcnccs  incurruh  fellams  diccbanc.    prorogari ,  cumhngantcs  ignorare  po- 
Uo.fccundaff.dcretudtc.Ug.prtma.%.depoftu-    tucrint,  andelcganscompetens  eflct  lu- 
W.§.Wcumillipartcsfuasaccommo         »  ncque  tnuda  fciencia,auc  cacitus 3 
darcnt  ,  ftantes  auc  fcdcntes ,  coUati-   confcnfus  potuctit  huiufmodi  mnfdi- 
tio  fortafle  fcamno  &  fortuito,  atquc  i-   tfioncm  conciliare ,  quod  pnuatorum 
mis  in  fub(clliis,  vel  dcniquc  fortuito  in  confcnfusadhocnonfufhciat.^^rr«4/<>- 
cefpite.  Allegat idcm  Cuiacius nouelL  7/.    rum.  dc  iuritdtclton.  omniumiudic.  Dcinde, 
tjr  St.  quarcamcnbenc  cxcufla  parumin    q»od  procuraror  &  litiganrcs,quod  po- 
hac  matcria  largictur.  Goucanus  autcm   tucrunt,nonvoluerinc,  &quod  intcndc- 
adducit  auftoritarem  Ciceronis/*  Bruto,   bain.faculraccconfccucinonfinc./rg.  mul- 
dumaUudefe  icribi  t,  dtcercadfcdentem  Iudi-  tnfraftauuftbi  vclalteri.  l.gencro.  deturt 

ccm.aUudadftantcmincomttio,  ^dqueexcm-  dot.eap.cumfuper.de offic.deUgat.Glojnvtrbo, 
plo  pedariommSenatorum.quinonvo-  nnlloiure,  vbndcm  probac ,  fif  cauflam,  4 
cc  ,  fcd  pcdibus  in  fcntcntiam  alicu.us  quae  delcgari  non  folct,  vt  inrra.  tcg.pri- 
5  tranfirefolc.it.  Longoualhus  t  vero  inre-  ma,tttul.prox.  cognofcendam  &  deciden- 
petit.U^.impertum.ffdciurifdiclion.omn.iu-  dam  commifcnnt.  Subfcnbunc  glofla; 
dic. captt.fccundo.numcr. tcrtio.  pcdaneos Iu-  Bartol.  tnfin.  rerercndo  fe ad gloflam  Bal. 
dices  &  Senatores  indc  di&os  autumat,  numcr.fccundo.  An%c\inprincip.  Salycctus 
quod  pedibusadlocum,  vbipartibus  fuis  numer.z.  Caltrcnf.  numer.j.  fcdquambc- 
fiinaurierant,irc.u,cummagiftratuscur  neibidcmdifpiciemus.Rcprehcnduntta- 
rulcs  &funaimaioribushonoribuscurru  men  i.dcm  DoCtorcs  cxcmplum  gtofli 
inScnatumvchcicntur,idq;Cciam,vcc6-  dcappcllacionc  loquencis,  quam  confti- 
memoracScharduisw/«flI^/«,defenduc  tuunc  pcr  dclcgationcm  alicui  mandari 
Pcrottus&Caicpinus.Nosrcmin  mcdio  polYc, capit.ft/pcr  qutftwiibns.extradc  ojfic. 
rchnquimus,  viobfcuram  ficparum  mo-  tieUg.  Cartciumvidctur  aflbrcrc  caufljm 
mcntiJiuclioc,liucilludfcquamur,aIlatu-  %\o[XxU(oninUg.imperium.ff.deiurtfdiSIio. 
rani<  omnium.iud/c.numer.vigeftmonoKo.quobic- 

j  uicatiscauflalcdorem  rciicio  ,  cuiuscrit 

SVMMARtA  diiudicarc,quis  iuftiora  arma  inducrit. 

,  ludexpcdjnemabeodefanatuu  qu, nutUm  iurifdi-    Q"am, enimcxpUcationem  habeat  auth. 
atontnimcrutigMtctbabthfruftrapartesfuati*-   *dh*cjupra  dctudutu ,  codemloci  imnimc 

diflimulauimus. 
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Tu.dePeckncisIudicib.   I.  placet.  ^ 

Lex  placct  z.  fcem  ponderare velimus,expeditior  futura 

ericquam  prima  firontc  apparcat.  OfFun- 
dunt  tencbrastvariaenoftrorum  intcrprc-  £ 
tu m  lc£tioncs,quas  fi  omncs  pcrfcqui  vc- 
limus.obruemus  pociiis  1  cclore  m ,  q  u  am  vt 
lucis  quidquam  ptatfenti  lcgi  adfcramus. 
Qua  dc  caufa  illam  potidimum  excucie- 
mus,  qu«  f  a  Iacobo de  Atcna  propofica  * 
communis  clTcab  codcmBartolo  rcnun- 
ciatur,  quod  fcilicet  pratfcS  caufas  mcdias 
pcr  fc  audire  dcbeat,  vcl  dclcgare  referuata 
iententia  ,  ni(i  pct  occupationcs  publi- 
cas,vclcaufarum  multitudinem  impcdia- 
tut  ;  Divcrium  effc  in  cauflis  meri  &c 
perii ,  &  in  caufis  iurifdiaionis, 


SVMMARIA. 

Tjtjfieultatpraftntu  UgufecundumBarttUtm, 
Varia  Utltonts  uiftrirnm  interprttum. 
lutttU8mprafmuUgufttunium  communemopi- 
^MRMf  ff?» 

Caufd  minima  epta  fint  cum  tnterpretatitne  Barttli 
&alumm. 

ExpbtatupraftntuUgu  fttundumnuflorm. 
AnprtfidtsantCA  dt  taufttt  cigmfcert  pttuermt. 
Quare  Imperattres  DucUtunm  &  Mdxtmunm  ie- 
Ugandipoteflatemminuerint. 
Dt  qutbtu  taufttt  prttores  exofficit  fut  ccgnofien 


f   Jnttilecim  borumverborum ,  dum  tamtn  &  de ingt- 


nuttatejuper.uapctadntutamantedco^fine,  ^"^TZ, 7  1Uma,Ct,0niS' 
&icUbertmtat,prafidetipfid,jud,eent  q«  magn*  funt ,  minimas  autcm  indt- 

/•  Dequibmcaufiisprdtoresoltmctgntfierepotuerint.  "in"C  pollc  dclegaH.    Hanc  kaioncm, 

ii  Senttniia  lobannu  Rtberti  Auulianenfts  in  pratt-  vt      Probat  Bartolus n.4.  Angcl.  inprinc. 

itntiqutWunei  ^•/r./.Caftrcn.w./.Salicct.i».^.  ubietiam  il- 

M  An mditrtt magiRratm de cdufts ingenuitdtu & 0-  lam communemdicit, Albcric  /r.tf.Porro 

benimtatu ex ifficu ctgntnermt.  idemBart. &Bartol.fccutus  Ane.*  3.  mi- 

mutipttuerint.  mtracentum  fintaurcos;  mcdias,  quxc- 

tt  Anteiaflinunumdtbiturtumfuijfcqudcdujfd tftnt   am fummam excedant  vfq; ad trecentos ; 

medu.  maiorcsqu^vlrraiamdefignatamquanti- 
16  Av.mffdqudexcedunttrtctntosaurtisdefinant  ef-    tatcm ic cxerant,  idq;  fine  lcgc.finc  aufto- 

ricacccum  %MtdientMuell.$2.  de  tuuutl 
adiuuct  corum  adicrtionem >fed  plniie  rc- 
fcllat  Vnde  idcmf  Bartolus  tnl.  tmpcrinm,  4 
ff.dei1trifd.0mnjueUejtH.26.  &  ibidem  lafon 
n.tt.vcrftnfecundogradufuntpecunt.iri.t,  Bar- 
tholom.  Soctn.n.  do.Alexan.n.  1  d.  Zafn.  4 j  .rfofl 
Jk  in  -verb  .pLtcct,hacno/ira  lege,  Cafrenf.nre.  t. 
verficatem  magnuiurifdtcliouis  cauft  >  Saltc.  n. 
gu  ExtaufaabftntiamtrumimptriumitUgaripiteir.    2.  Francifcue^fretin.  cirufin.Bald.  num  2 
2t  QMturufttfimuUuuimetaufartmisftmtanturt 

vei  tx  vafetudtne  confiictentur. 
24  Diftintlio  BartiU  &  ahtrum  DtHtrum. 
2j  luitxiatm  a  Primipt  an  caufat  mtri  Imptrii  de- 
Ugartptfiit. 

^6  ture  Caiunici  an  eaufa  meri  mferu  itUgari  ptf- 
Jtnti 


ftiurifdtEtitnu 
97  PUu  &  mtnm  ntn  ctnftituert  dsfertutiam  jfrectfi- 

it  Metumimpermmquii/it. 

if  MerumimperiumanitUgariptjTtt. 

29  Merum  tmperum  ntn  competere  tttre  mdgiiiratm, 

idftexemplutBuJrratum. 
2t  Merum 
ptrit 


Spetul.posi<^amtmltbr.  /. patt.t.ttt.deiu- 
ttfdtft.  fimnjudic.  num.  ji.  &  ibtdem  loann. 
Lsfndf.viaddit.  cxiftimant,  minorcscau- 
fasjllasappdlandasciTc  >  quaiintra  fum- 
hUm  trecentorum  aurcorum  verfentur: 

tcliquas autcm ,  quac fc  cxtcrtdunt ultra il- 
2-]  Trtttafm,  in  quihmtxtra ttntrivtrjum fit ,  quid   lam  quantitatcm  ,  magnis  Caufis  adfrti- 

'  '    -  "  bcnda$eiTc.Idqucauftoriutc^ §. W/«//. 

mvell.td.  deiudicib.  itcm  §.  nulU.  tierfty-iu 
dtcare  tn  cauft,  dlia*  incipit  §.  rjr  dgi  novcU. 
tdJedefenf.  Addit Zafius hanc diilindio- 
nem  Spira:  atquc  Argentinar  ctiam  vfu  t  c- 
ccptam  cfie.  Quamuis itaque  harc C5ipo- 
fitio  tot  Do&oriBus  probctur  :  tamen  ii 
Verba  &  fenfum  legis  accuratc  cxamina- 
.  ■  rcvclimus,longcaIiamintcrprctat,oncm 

^pRofitctufBartolus/cnulIamfintotci  meoiudiciorequircnr.Antiquitust&an- 
A  Iuftimanicorporcdifficiliorcmlcgcm  tc  promulgationcm  huius  Jegis  licebac 
exiftimarc ,  quam  cuius cnarracioncm  in  magiftratibus  ctiam  non  impcditis  ,  nc- 
prasfcnuaaggrcdimur.  Scdfancfiiudicio    dumminorcscaufas&mcdias,  fedatiam 

Ddd 


camfa  mtrt  Imptru  itlegart  ptjfunt. 
29  AnmoiicaciarchoeXieUgatunetrajifiat.  , 
29  Mimcaciaraioaufitmerimptruymixthvtlitnif- 
.  iiSiinu. 

39  DtftinaitAlberici&atitrumDiittrumtx  quacaU- 
fa  miiita  ctarccu  mftigatur,  vt  miia  mtri  imptru, 
modo  mtxti.mtio  autem  iurifHaiinu  tjftduatur. 

it  Eaiem  Jjimcito prtptniturin  caufa  eaptura,& tt- 
ctmmumcattonu. 
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CottmentariiPetti  Gilkeriii  ad  L  i  b ,  I II .  Cod. 

ouafuis*  ^uatiarifdiftioniscflcnt ,  inali-   fttingendam  cflc  cxiftinuucrunt.  Sca> 
cvcm  transfcrte  ,  idquc  duplicirationc   cuunt  itaque  generalifer  ,  non  cffe  illis 
corifequcbantur:  mandata  iurifdidionc,   amplius  nccefle,  riequcpoflc  ctiam  Iudi- 
/.  i.ff.  de  eo  eui  mandat.  tft  iurtfdicl.  §.  /.  &   «s  pcdaneos  dari,apud  quo*  de  huiufmo- 
•J.mora ,  euml.feq.ff.detitrifUicl.onm.tHd.    di  COritrouerfiis  diiccpcccur ,  (cd  ipfos 
i.;Aeti6.  vclludiccinccrascauflisdato,/.   pracfidescognirienis  fuzexamcn  adhibc- 
frator.  eodemttt.  L  tnrpertum ,  %.fin.  eodem.  /.    rc debere.  Porro,  ne quid duriusftatuifle 
cum  prator ,  12.  §.  i,ff.deiudk.  idquc  adco   vidcrcntur ,  hanc  fuam  difpofitionem  cx 
obrinuiflc  vidctur  ,  vt  etiam  debuerinc   duabus  cauflis  modcrantur.  Primo  fi  mul- 
id  faccrc ,  arg.  noftri  tcxtus ,  dum  ait  :pLi-   titudo  cauflarum.quibus  vtgercncur,  hoc 
tctnobisprafidcs  dehiscauffis ,  dequibm ,  quod  noncohccdcrec.  Porro,  nequisca,  quat 
nonpoterant  cognofeere ,  pedantos  Iudtces  da-  ad  vnum  fincm  confticucaeflcnc,  incon- 
bant,  drc.  Cumenim  ha:c  vcrba ,  nonpo-   trarium  retorqueret ,  vtcx  callida  inter- 
terant ,  ad  ius ,  quod  non  habuerant  fa-   pretationc  aliquando  fieti  folct ,  /.  qnod 
cultatcm cognofccndi  ,  itcm ad  fa&um,  fauore,fupra  deleg. I. nuUa ,ffeod.tit. cap.fin\ 
quod  ncgociis  przpcditi  id  non  poflenr,   de  verb.figmfic.  adiiciunc  has  duas  excc- 
accommodariqueant ,  melius  mcoiudi-  ptiones,  nontam  cffufo  fcrmonc  accipi- 
rioadius,qUanTadfa&umrcfcruncur.  Et   cndas  ,  vtfubliocprartcxtrictiaillascauf- 
quamuis  glofla  i*  vtrb.  non  potutrint ,  &   fas  aliis  dffccptandas  committctc  f  pof-  $ 
gloflam  fccuti  Baldus  ,  Cafttcnf  Salice-   fcnt,inquibus  ipfi  cx  officio ,  id  eft ,  cx 
tus&alii ,  talemintcrpretationem  Tcfpu-   fpccialiaJiqualegis>  conftitutionisautSe- 
/  anc,quodnegenc,  fedeprchcndcrcquod  natufconfultiiniun&ionccognofccrcdc- 
g  przfidibusf  aucmaioribus  magiftratibus   bebant,  vtfiintcauflarmcri  impctii,  Lne- 
harum  cognitio  adcmta  fucrit,  tamcn   mopotcft,ff  de regul.  tur.  L i.ff.  de eo  cut mand. 
idcuinccrcpoteft,  Lj.§.fn.ff.dcoffc.pro-  titturifeitcl.  cauflac  alimCncorum  ,  Lcuno 
eonfivbi  hxc  verbaoccurrunc  ;  poiihacin-   hi,  §.fiprdtor.ff.  de  tranfaft.  auc  vbi  magi- 
greffks  provinciam  mandart  iurifdicltonem   ftratus  confilium  fuum  exercere  dcbcat» 
fuam  itgdto  debet.  Acccdit  /.  fin.ffJdt  offic.    L  2. ff  dt-totuimandat.  efl  turtfdtd.  L  ntcman- 
frator.  ittm  L  4.  dteutor.  dat.ab  his,  qui-    dati,  ff.dttutor.  ejrcurat.  dat.Lt.juprantU- 
bus  cauccur ,  quod  prartor  fc  ludiccm  pc-   ctat  pottntiortb.  Ccd  illas  ita  in  pratfidunt 
dancumconftitucrcnon  poflk ,  quardc-   cognitioncrctinendas  ,  vtcorum  radicia 
finitio  fupcrvacua  vidcrideberet  ,  fi  pct   miniriicdiminutavidcantut.  Hac  expli* 
fccognofccrein  cauflis ,  in  quibus  talcs   cationeadmifla,  quamctiam  probanvi- 
Iudices  dari  folent,  pocuiflcc.  Hucpcrti-   dco  ipfi  Alciato  tib.paradox.  2.cap.2.  quam- 
ncnt  /.  t.ff.  dt  t§  cui  mandat.  iurifditi.  tii  in   vis  num.  4.  ci rca  mcrum  irapcrium  a  no» 
princip.&%.  i.Lmora^cumLfeq.l.foltt ,  item   bis  diflcnciac  loann.  LongoUall.  in  rtpe- 
i:tumi}.ff.dtiurifdic7.  omn.  iudic.  vbi  Go-   ttt.  I,  imperium ,  §.  2.  txptdttfeirt ,  rtum.f. 
ueanus  id  etiam  dcfendk.  Dcindc  mo-   crfeq.  Franc.Duarcn.Lmore,  verfic.aliudex 
dcratio  ab  Impctatot ibtis  fubie&a  ,  qui   reguiaPapiniani,  non  mediocrenegocium 
cumftaturiTent  ipfos  cognitionis  fuascx-   faccircrcvidcnturvltimalcgis noftra?  vcr- 
aittcn  adhibcrc  ,  illaquc  vcrba  nedum  ius   ba  ,  quae  ita  fefc  habcnt ;  dum  f  tamtm  &  * 
illudfacicndittibuant  ,  vcrumctiamnc-   de  tngcnuttaic  ,  fuper  qua poterant  tttam  an- 
ceflitatcadfttingant ,  cxcipitncdum  pu-   tt  cognofctre,^ dt  iibtrtmitatt praftdes  ipfi 
bticam  vtilitatcm  ,  fcd  cciam  multitudi-   diiudietnt.  quam  hascverba  ,  Juptrqua pe- 
nemcauflarum,adeovtparumaccommo-  terant  ttiam  antt  cogntfcm  ,  ngnificatio- 
data  cxpofitio  intcrprctum  videacur,    nem  recipianc  ,  an  incclligcnda  finc  dc 
quod  non  poflcnc  cognofccre  ,  id  eft,   prarfidc,  anvcrode  ludicibus  pcdaneis  ? 
quod  non  poflenc  propccr  lcvc  aliquod   £nimvcro  non  videcut  caufla  dubitan- 
impedimcntum.  Vt  tgitur  planam  ha-   di^uifle  in  ipfo  prarfidc  ,  cum  maiores 
beamus  Icgis  cognitioncm  ,  fciendum   magiftratus  decauila  libcrali  nedum  po-. 
eft  ,  quod  eum  ImperacorCs  Dioclccia-   cucrint ,  fcd  &  debuorinccognolccre ,  L 
-  nasfic  Maximinianus-j-animadvcrtercnc,    non  dtHmgutmm ,  §.  lutianm  ,  ff.  dt  rteept, 
hanc  dclegandi  licenciam  &  neceftiuccm   arb.  i.  2. &Lftn.  vbi  cauiTa;  ftacus  agi  debe- 
mulcas  rerum  abfurditates  &  incommo-   ant ,  l.pennlt.  nt  dtftatu  defunHorum poH 
da  confcqui  ,  talcm  difpofitioncm  rc-   quinquenn.Ldim.ff.  deliberal,eauf.L4.fiim- 

genuut 


Digitized  by  Google 


Tit.  de  pedan Jodicib*  l  placct» 

tenuwquutfft  diettur  4.  L  ntque^  §.  vttim.  &tor.  iibtr.  tamett  eidetn  hunc  vlrerius  o* 

f.  defidekommiff.  libtrt.  Poffctfortaflere-  pcramaccommodarenequeant,quamvt 

fpondcri,  harc  ipfa  vcrba  non  pcrtinere  deilliscognofcant  &  ihftrtt&am  cauflara, 

ad  illorum  perfonam ,  fed  pcdancorum  adprsfidem  tranfraittaht,vtipfeillamdi- 

Iudicum  ,  argum.  eim  ttxtus  ,  &  auclori-  iudicarepoflit.  Sedharcipfa  refpOhfiofiu 

tate{  ckeronis  in  cpiftol.  ad  Quintum  fra-  tispericulofaVidctur,  quod  lex,  quitiber- 

trcmj  cuius  principiom  cft.  tow.m  /4f«w,aBartoloincauflamdeduaan6co- 

haec  vcrba :  quod pratot  iudieare folet ,  non  arguat  ibidcm  dclcgationem  fadtam ,  fed 

deberi.  Nequc  ad  rem  pertinere  ,  vt  *tt  i-  diuerfbs  Iudices  ordinarios  fuifle  »  vnum 

dem  Goueanus ,  quod  nonhullis  in  locis  quideinofficiofo  tcftameto  coghofccret* 

prztor  audientiam  fuaih  accommodaflc  aliumjquidclibertatc.PoflcitaqjIudiccm 

10  dcprchcndatur  *  quia  illud  loCum  t  ha-  primum,vtexcontingehtimaiorem,iube- 

bcat  in  cxtraordinariis  crimihibus  ,  tott  rc,Vtalter  fuis  partibus  fuhgatur,  /.  2.  deli- 

titkL  de  extraordin.  cogmt.  Infiit.  defideicom-  bertitt  qufc Conftantini  eft ,  qui Ooft  Dio- 

mifi.  hered.  inprincip.  I.  Titta,  deauro  &ar-  cletianum  praefuit  impctio,  &  fpecialeia 

gent.  iegat.  L indieatn ,  ff.  de  except.  tti  iudid  cafum  continct,ex quo  quis  in  fcruitutem 

1.  ficm  legatum>,  dt  tondit.  &  demonfirat.  i-  tcuocariqucat.Prioritaq,CXplicatioprac- 
tcm  in  cauflis  mixti  imperii,  vt  exfccutio-  ferendaVidetur.  Scd  excipitinfcftus  fcru- 
nis ,  Lfiprator.ff.deiudiciis,  l.quiptotribu-  pulus,quidattintteritdccauflaingcnuita- 
nali.ff.  dereiudie.  La  D.  Pio ,  §.fi fttper ,  eo-  tis  &  libcrtinttatis  nominatim  cauifle ,  cu 
dem  tituL  in  rcftitutionibus  in  integrum,  cx  officio  dc  illis  cciam  cognofccrc  cott- 
Lquodftminor, §. ftn. ff.de minor.ininttgr. re-  fucucrinc?Hunctnodum inprzfcntiaalia  /1 
fiit.  item  in  cauflis  appcllationum  ,  vt  L  ratiorte  diflbluere  hon  poflutn ,  quam  Vt 
t.&tfinat.ffquisaquoappettat.I.tntperatorts.  ftatuam  maiores  magiftratus  dchis  cauf- 
ff.de  appettat.  quod  iplum  Ioanncs  CoraC  fisnOnexofficio,hoccft,exfpeCtalilegurA 
Mi/ctttan.tib.j.cap.rS.num.2.&L2.$.Jedcum  attributione,  fedpropter  prxittdiciigra- 
fUcuiffct, num.p.ffdeorig.  tur.  FranctJcHtto-  ttitatem cognouifTc, vcl,fi  cui  harCrefpon- 
mann. de  magiftr.  vbi  agtt  de  prxtore  vrba-  fio  pcriculofa  Vidcatut,  is  aliam  accipiat, 
HO  ,  tacob.  Menoch.  arbitr.  quaft.  ttbr.  t.  quafi.  quod,cum  hae  cauflx  fint  iurifdi&ionis,  vt 

2.  nu.0.  idcmquevidetttr  fcnfifleFrancifc.  notantBartotus& aliiinl.imperium,  &  tales 
dc  Clapcr.  infuo  ttattat.  deimperio  &  iurif  cauffa regulafiter  mandari  potuerint ,  vo- 
dic7.  conduf.is.  num.2.  verfiquintumgradum,  luerint Impcratorcs  fcrupulum ,  qui inde 

it  ejr  concluf.zi.  in princip.  Et  quamuis  f  Io-  &  fupcrioribus  cx  lcgis  vcrbis  oriri  potc* 

annes  Robcrtus Aurelianenfis  fententiar.  tat,  tollerc. 

Ubr.  4.  cap.  2$.  multis  legibus adduclis ,  vt       Vcrbis  legis ad hunc  rnedum  enuclea* 

Lquidem,  L  Patttut,ff  dereiudic.L  voluit.ff.  tis»  facilcaflcqttimur,  expofitionem  Baf- 

deinterrog.Acl.l.i.%.  vlt.ff.  dtferiis.  deindc  toli,&aliorum,leginoftrzaccommodari 

auftoritatibus  ctiam  Ciccronis ,  Livii  &  honpofle. Non primam,dumexiftimaht, 

aliorum  contrariam  partem  non  incolo-  Caufiastmixtiimpcriinullomododelega- 

ratctucatur ,  vtfcilicetponamus,(olitos  tipoflc>cumhancopihiortcm  rcfellant  /. 

quidcm  cflc  practorcs  &  pra;fides  irt  fi-  penutt.  vbicauflarcftitutionisinintegrttm 

mihbus  cauflis  dare  Iudicem,  fed  tamcn  cxaminaridcbeat,  item  /.  cogmtto ,  inprao- 

nihilominus  in  corum  fuifle  potcftatc4  an  ttp.  &  §.  t.ff.  dteo ,  cui  mendet.  eft  iurifditl. 

cognitioncmfufciperc ,  anvero  Iudiccm  non  iecundam ,  cum  ftatuant  caulTas  me- 

darc  volucrint »  Lfitpe  eudiut  S.  I.  ex  omni-  dias ,  qu*  vltra  f  treccntoi  aurcos  aflut*  /4 

bus ,  cumteg.Jeq.  tamcn  meo  iudicio  fatif-  gun t ,  non  poflc  delcgari ,  hifi  ad  cogni- 

faccrc  illa  p^iTunt ,  qua?  fuperiuc  allata  tionem.  Cum  ehim  illud  pccttliare  fitih 

furtt,  vtfcilicct ,  quamuiscauflaingcnui-  cauflis  ingenttitatis  &libertittitatis,  quod 

totis  &  libertinitatis  pcr  maiorcs  Iudicts  illatmagnifintpraiiudicii.cohfcqucnscfle 

plerumquc  dcfiniti  folcant ,  quod  ta-  Vidctttr,  Vtihcartcris  divcrfuth  itts  obti- 

mch  etiam  apud  pcdaneos  Iudices  tra-  heat,  Ljtngutaria,  ff.  dtreb.crtd.fi  eert.pet* 

{tari&dirimipotuerint,fihocfpecialitet  idque  apcrte  coarguuttt  dui  leges  fc- 

illis  commifliim fuiflct,  vt  ex t. quitiberta-  quentcs ;  noh ctiatn tertia  ,  dttm ipfac ad 

tem.num.Sff.de peiit.  hered.peft Iaeob.  de  t^t-  cauflas  humiliotes  hanc  lcgem  tion  pet- 

penaejrCjnum&FutgofittmL2t  C.dettbgtt*  tiherCptttent,  &eafdcm  ccntum  vcl  tr* 
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ccntis  aurcis  deHniunc.  Ncucrum  enim  cuniarias  ,  cyax  hoc  modo  petendx  cC 
<probandum  ctic  arbtcror.  Si  enim  harc  fcnc  ,  (inc  diftinttione  fummje  ,  gloffx 
lcx  ad  minoris  prxiudicii  negocia  refcr-  inl.inter  conuenrentes  ,ff.  admunicrpai  Sar- 
xinon  dcbcc  ,  quid  opus  fuic  nova  con-  toiiniimperium ,  ff.de  iurrfditt.omn.iudic. 
fticu*ionc  Imperacpris  Iuliani,  ifin.  qu  sc  n.26.AUxan.ibid.  nu.36. Iafon.jr.  Barthol.So- 
prarfidibus  hanc  faculcaccm  poft  cancum  ctn.num.6o.lL  rcliqui  effeiurifdi&ionis  pro- 
temporis  conccderetl  Dcinde  qua  ra-  nuncianc. 

tionc  Impcratorcs  Dioclccianus  &  Ma-        Quibus  ica  Confticucis  reuoco  in  du- 
ximinianus  ,  deindelulianusdivinarepO'   bium,  an  cauframcri&mixciimpcriidc- 
tucrunc ,  quid  Iuftinianus ,  qut  poft  fc-    lcgari  poflinc.  Merum  f  Impcrium  fe^  ig 
culum  vnum  aucalccrum  ad  imperii  cul-    cuti  auicoritatcm  Vlpiani  rn  t.  imperium, 
rncn  euectus  eft  ,  dc  datisludicibus  auc  ff  de  iurtfdrtt.  omn.  iudic.  cflc  incclligi- 
dcfenfonbus  ciuicacum  indu&uruseflct?    mus ,  habcregladii  poccftaccmadanim-  1 
15  Stacuo  I  icaquc  fpe£tandam  efle  /. /.  C.   aducrccndum  in  facinorofos  homincsj 
dedefenfcruitat.  vclquodmagisplacet,  il-    quam  cfle  veram  definitioncm  tradidit 
lud  arbitrarium  fuiilc  ,  argum.  I.  r.  rnfin.    Angel.  in d.l.imperium.numer. 2.  NccdiA 
Je  iur.  detrberat.  item  i  fed  Jr fufceperit ,  §.    fimulatante  illum  Albcricus  ibidemnum. 
2.tjrquodrbrdem(cx\X)t\i\x\  rcliqucruntglof-   j.  tjr  7.  crrca fin.  idemque  admitterc  vidc- 
fa  atquc  Doctores.  Porro  cum  ipic  Iu-    tur  Bartholom.  Socin.  numer.  2.  &  haud 
ftinianus  ,  vt  omncm  dubicacioncm  col-    obfcurc  detendunt  Alciacus  rbidem  num. 
lerec,  cercam  quancitatcm  dcfiniendam    <fr.  vbi  refcrc,  Iacobum  de  Arcn.i  idcm 
pucaric  ,  d.  §.  audtent.  non  abs  rc  fueric,    pronunciaiTe  ejr  numer.  77.  idcm  Alciac. 
«quodab  co  m  pcdaneis  Iudicibus  vrbis   irbr.paradox.2.  cap. 7.  Duarcnus&Cofta- 
Conftantinopolitanae  ,  vt  Irbr.  paradox.    \\\isind.l.rmperrum.Gouczx\.num.  /.Ioann. 
a.ca.2.  recteanimadvertic  Alciacus.quam-    Coraftus  mrjcellan.  irb.  j.  cap.  r/.  numer.  4. 
uis  Longouallius  in  d.  §.  2.fua  repetrt.  num.    Matt h.  Wcicnbec.  triul,  de  iurifdrtt.  num. 
6. illumperperamrcprehendat  ,  adalios   2.  Hermann.  Vulceius  in  fua  Iurispruden- 
pcdancosludiccs  ,  de  quibus  d.ifinAo-  tia,cap.r2.verfic.merumrmperium.Bxocheus 
quitur, tranftuli flc, xta ut de maiori  quan-    &  Fornerius in LpoteSlatisff.de verb  fignrfic. 
ticatecognofcercnonpoflint,  quam  qux    &ibidcm  Gceddcus»«;w<T.  2.  Didac.Co- 
inrra  illam  fummam  iic ,  &  magiftratus    uarr.  var.  refolut.  bbr.  j.  cap.  20.  numer.  /. 
fublimiorcs  fefc  huiufmodi  cauflis  im-    Petrus  Faber  /.  nemo  potest.  70.  ff  dereguU 
\e  mifccrc  non  dcbcant  \  nequc  j"  tamcn   iur.  numer.  7.  Robcrt.  Aurclian.  Sentent. 
harcrcs  cflicicr,  v:  dilceptatto  dc  cumu-   Ubr.  4.  cap.  22.  quamuis  Glofla  ,  Barto- 
latiou  fumma  definat  cflc  iurifdi&ionis,    lus ,  Baldus  ,  Romanus,  Caftrenfis  ,  Ia* 
&  tntcr  cauifas  mcti  impcni  rccenfcnda    fon,  ZvAuis.numer.  6.  Mufcornus intratt. 
lit ,  vcfatts  incircumipecte  argumentan-   deiurifdrtt.  numer.  40.  putenc,  Vlpianum 
turSpcculat.  trbr.r.part.t.trtuidtiurifdrtt.    mcri  impcrii  excmplum  pofuiflc.  Hoc 
§.  /.  num.32.  LMatth,  Coterusrnrratt.  dtpro-    igitur  impcrium  t  non  poflc  altcri  com- 
<ejf  cxjccut. part.  2.  cap.  r.  num.r^j.  vbiad-    mitti  ccrcum  cft  ,  quod  non  compctat 
d u ct c  ctiam  lafoncm  in  i  rmperrum  ,  num.    i ut c  proprio  /.  more.ff.  de  iurrjdttt.  omn.  m- 
jr.  verfic.facrestresgr.iJus  ,  qucmtamcnid    dic.  ncqueiutetmagiftratus,  vtt.r.ffdeeo  10 
diccntcm  non  rcpcrio  loann.  de  Clapcr.    cui  mand.  efi  rurijditt.  fcd  nominattm  le- 
intrattat.  de  rmper.  ejr  rurrjdrtt.  conciuf.  20.    gc  tribuatur ,  d.  l.t.  Neque  cnim  cx  co, 
,   vcl  ctiam  mixto  tmperio  acccpto  fcrcn-    quodquisconful ,  prartor  ,  quxftorcon- 
da ,  vtflatuunt  Iacob. de<^frena ,  item  loann.    ftituatur  ,  ius  animaductfionis  habct,  vt 
K^fndr.  in  addrt.  ad  Specuixt.  loco  defigna-    de  capitc  hominis  pronunciarc  poflit, 
1   to>  quippe  cum  plus&minus  f  noncon-    /.*.§.  tjrquia,  ff.de origin.  iur.  fedquodil- 
ftituant  aliquam  diftcrcntiam  fpecirt-    lud  fpccialitcr  alicui  j  datum  fit ,  vtdi-  XI 
cam  ,  ifia.  ff.  dtinfirutt.  ejrinfirumen.  ieg.    clatori  >d.  t.  2.  §.popuio,  vt  proprartoribus, 
Pra:tcrca  cum  ilia  iurifdtclionis  cflc  di-   qui  inprouinciis  hoftiuminfeftationi  «x- 
catur.qua:  iureadionis,  vel,vtvuItBarto-    poficis   Auguftum  ftacuifle  auclor  cft 
ks,  ofiiciojmcrccnario  pctuntur ,  quain    Dionyf  tibr.  fj.  itcm  Suctonius  cap.  47. 
re  quantitas  nullum  difcrimen  conrlarc   tn\^iuguito ,  idquc  legisbcncficio  poftca 
folct.  Acccdtt ,  OjUod  omnes  cauflas  pc-   pro  confulibus  ,  prxtoribus  ,  pr^ftdi- 

bus, 
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bus,&aliismagiftracibus  ;  quiinproutn-  opinionc  adducunt  diuerfc  iuris  capita. 

cias  micccrenrur ,  dcfcrri  cccpir,  quod  dc-  Primo  cap.  m  archiefi/copatu ,  de  raptor.  v. 

eiTecilludremcdii ,  quod  Roma:  adhibc-  bi  infcrior  a  Prmcipc  i  qualis  vidcbarur 

ri  folet ,  vc  quzfirorcs  confticucrcntur,  rcxSiciliz,  quipohtifieem  vtfupcriorcm 

d.Lx.%.  &qma',ff  de  origin.  it$r.  quod  ta-  agnofcit ;  cauflas criminales delegac.  Sc- 

tncn  Komx  cx  poft  fa&o  mucacum  cft,  cundo  cap.  Jtquadc  confecration.  eceUf  Tcr- 

oimpracfc&uravrbishuiufmodi  animad-  tio  cap.vU.nectericiveimonachiino-.Quitto 

uerfi oncm  vindicarc  cccpit ,  L  r.ff.  de  of-  cUm. i.  §. /. dehnretie.  Quinro  cap.  litet,  dt 

fc.  prafecl.  frttorw  l.  /•  §.  fn.ff.  de fijpecl.  bjfic.  vicar.  ejrcap.cum  Eptfcopus,  deoffe.ortt% 

tntor.  dtnarti.  Sexto  cap.fin.  eodem  tttut.  Carcc- 

12.      Excipiturprimocaunatabfentiar,  vn-  rum  cum  Didac.  Coiiarc.  var.  refitut.  Ubr. 

at  dc quacftionis eft ,  anft multitudine  t  taufi  ;.cap.20.pol\ Fclin.  Alctat.  A naniam,  Dec. 

firum  diftringantur  ,  ex  vaUtudine  con-  haec  cadem  argumencaegrcgie  diluac,  BC 

fltctentur  ,  vel publica  vtilitas  eofdem  mo-  nihil  dirfcrcnt! x  cflc  oftendat  incer  uis 

retur  ,  pofttnt  ludiees  dare  in  caujfts  meri  ciuilc  &  canonicum  ,  latis  cric  audico- 

imperii?  Ec  quidcm  fi  mandarc  iurifdi-  rcm  eoreieciflc.  lilud  ranien  cxtra  con- 

14  ctioncm  velit ,  id  eum  non  poflc  t  con-  croucrfiam  cft  ,  tribus  cafibus  iure  cano- 

fticuunc  Barcolus  in  l.  i.ff.  de  o/fic.  eius  cui  nico  f  mCrum  imperium  dclegari  poflc,  17 

mandat.  eft  iurifltct.  numtr.  12.  Baldus  ibi-  vt  tradidtrunt  Innocent.  tn  cap.ftper  quaft. 

dcm.  Salicetus  in  hac  nojlra  tege,ptacet  nu-  de  oftic.  delegat.  Cardinal.  tjr  ^yfnamus  tn 

mero  2f.  Longduali.  in  d.  repetit.  t.  impe-  tapit.inarchtepifcopatu,  de  raptor.  FeUn.incu- 

rinm  §.  ex  fiprafirtptis  numtr.  3.  Quod  fi  pit.  quod fedem  ,  numtro  2.  dt  offic.  Ordtnar. 

autcm  vnam  cauflam  dclegarcvellcc,aut  Priroo  quando  delegatio  iita  Principc^ 

aliquas ,  quod  multitudine cauflarum  cri-  cap. in  arehiepi/topatu.  Secundo  li  ab  cccle- 

minalium  obrucrctur  ,  co  cafu  illud  C-  fiafticis  fic  infcrenda  pccna  /anguinis: 

um  raccrc  pofle  ftatuunt  Birtold.  leg.  r.  cunc  enim  propcer  rationes  cap.fin.  necle* 

numer.  tj.  K^fnget.  numer.  /.  Panormitan.  tn  rici  vel monachijecular.  ntgoc.  cogun  tur  hoc 

cap.  quodjedtm.  de  o/fic.  ordin.  Longouathus  aliiscbmmtttcrc.  Tcrtiofi  Epifcopus  vi« 

ind.%.  exfipradiclis ,  numero  3.  quxdeci-  carium  conftituac ,  csp.penuU.deo/fic.vi~ 

fiotamcnfatMpcriculofa  cft,  vtvidereeft  car.   Scd  hoc  cafu  iure  canonico  nihil 

apud Sattcetum  hic  numer.2f.  fjr^fUxandr.  fingulare  Cfle  videtur  ,  vc  difceptando 

d.t.  i.numtr.  6t.  &Jeq.po/i FutgofRomanumy  declarat  Didac.  Couarr.  d.  eapit.  20.  nu- 

ejraUos,Ia/bnemnumer.Sf.  Obftatenimde-  mer.  4; 

finitionotcricextus  ,  cuiusccnfuram  vte-        Cum  nis  fundamencis  conftcc ,  me- 

uadanc,  dcclaranrid  cuncdcmum procc-  rum  impcrium  in  alium  rranicnbi  non 

dcrc,  cum  cauflae  publicx  &  cnminalcs  pofle,  nificxcauflis,  quasfupraenumcra- 

qucm ica irrctitum habcnt,  vt  conucnicn-  uimus ,  nOn  immento dubicari  poccft ,  an 

tcs  parccs  in  aliis  accommodarc  nequcar,  idcm  quocj}  f  in  modica  cbctctionc  pro-  a8 

nonidcm  cucnire  fialiae  occupacioncs  c-  bandumfic?  Ecnoncfleinnuunc^/.^./^ 

undem  diftincanc.  deeo,tuimand.eftturifd.iteml.fin.eodemtttut. 

Tcrcia dcclaracio  peci  poceft  ex  /  vni-  Lmaff Hratibus. ff.de iurijdiil.  omn.  iudic.  Ivlo- 

ay  cayinjritit.t.  quiprofuafiurifdiclionclu-  ucnt  cdixicr  (otfiUnt.f.ff.dee/fic.proconJu/. 

diccs  darc  poifinc   Accurfius  ibidcm  irt  quardictat  ,  ncminem  poflegladti  poce- 

vtrb.iuditand.  Baldus num.  i.  Fulgofnum.2.  ftacem  fibi  datam,  vel  cuius  altcrius  co- 

K^fngtl.num.4.CaJlrtnfinum.9.SaUcttJtum.7.  erclionem  ad  alium  trahsferre,//m  l.ntmo 

Bjrtot.nu.j. Longouatt. d.  §. exfipradiclisnu-  fo.ff.de  regut.iur.  vbi idcm  Cotidcm vcrbis 

mer.f.  pcnc  rcpecitur.  Vcobicem,quemexfurge- 

Quartam  dcclaracionem  nonnuili  revidcmus ,  cercaratiohcfubmovcamus, 

26  tradunr,  quod  fcilicctiureCanonicofo-  prxuertcndaillamquarftioncmputamus, 

mncscaulla?mf*ri&:mixtiimpcriidclcga-  anmodica  t  cocrctio  mcriimpcrii  fic,  an  \$ 

ri  poflunr.  Clofiinc.  in  archiepifcopatu  dera-  mixci,an  iurifdifrionis.^Eccflemcriimpe- 

ptor.gbf.  tncap.  quodfidem ,  de  ojfic.  ordtnar.  rii  pronuncianc  Barcol.  inl.  impertum.ff.  de 

(jribtJcmPanonnttan.  ^flcxand.  ind.t.i.ff  iurifd.onm.iudu.nu.ii.BaU.ibidemin/uure* 

deto^cutmandat.eftiurtjdicl.  Curc. iuniornu-  pettt.nu.p.Iafin.nu.  x^.verf.quartustjrvUi' 

mer.2o.Purpurjt.a\p2.Vto  conftrmanda  hac  mnsgradus.^iUxandibidem  nn.i6MartoUmt. 

,       Ddd  , 


Digitized  by  Google 


^94  ComtocntariiPctriGilkcftiiadLiKUI.Cod 

Socinmnk.27.AIberkjm.tt.Rom4*.n».s.circu  roatc  fcriatur  ,  talis  fentcntia  intelliga: 

fn.Za(!usn*.v.Decimn».f9.i^itm*»jt.  turmeriimperii ,  fi cx cauffis  cmhbus fic 

Mufcor*.  intrtctat.  deiurifdicl.  nu.112.  Ange-  pecuniariu  fimpiicis  iurifdiaioms,allcgat 

htitHt  fi.ff.dceocuimcind.  efi  iurifdicl. n.t.Cu-  Innocent,  in  cup.  tranfinifim ,  de^>  elelior. 

JirenfmLm4gi(ir4tibw,n.$. Carterum repu-  ^fbbst.  in  cap.  cum  conttngtt.  deforo  com- 

£n&tzlo{ki»d.Lfin.Ucti&mLimperi»m,6t  pet.    Committendum  tamcn  hoc  loco 

|loffaV*  verb.  de*eg*nd*.  L  mtgiflrttibus.f.  non cft,  quod  Bartolum  rcprchcndcndo 

de  i»rifdiH.  omn, iudic.  Bartol.  mutthent.  de  fcribit  AlciztJ.LimperiumMum.ijo.  qui  au- 

istcefiu nuptiu i* princip.  &  i*  uuthent.  de  de-  €tot  ctat  ,  quod  fi  quis  pornac  nominc  in 

oiefenfor.ctuit.§.audientjo.t.  kcobus  dc  Arc-  carcercs  coniiccrctur,  hanc  immiffionem 

»a  &  Butriusrclatiab  Albcrico/«<rU«»-  mcri  impcrii  ccnferi :  quod  fi  cuftodia? 

»*/w«*.//.<M^.Fulgof.Anton.Gouean.  cauffaidraaumcffct  mixti.  Scqucndum 

ibidemn». 21.  Longouall.  ihidem  %.fupereti,  cnim  in cauffacuftodix  diftindioncm  fu- 

v.i.& fiq .Duarcnus tit.de  i»rifiiic7. o4p.4.&  pra propofiram.vtetiam , Bartolum cxcu- 

d.  L  tmpertum.  verf.  fequitur  ek  mixto  impe-  fando,refpondet  Riminaldus  &  Alcxand. 

rio.  loann.  Kobcit.Jentent.ubr. 4.  cap.22.  i^w»jw».^.poftGulielm.Salicctum& 

30  Quarc  t  vt  hzc  rcpugnantia  inter  intcr-  alios.Baldus  ibidcm nu.to.  Bartholom.So- 

prctcsccrta  diftindtionc  componi  poffif,  cm.numer.21.  Angcl. m4uthent.de  dtfenfor. 

pondcrandum  cft,  Albcricum  d.  I.  imperiu,  ciutt.  §.4»dient. mprmeip.  illaquc  fcntcntia 

kcmAlexandrura/M«»  »*./*.  Angelum,  hisargumcntisdcfcndipotcft,  quodmo- 

Baldum  Bartholom.Socinum,Cafttcfcro,  dica  &  magna  coer£rio  eiufdcm  vidcan- 

Alciatumlocis  fupraallcgatis  hanc  diffc-  tuteffcgcncris,  cum  plus  &  minus  diffc- 

rctiam  proponcre ,  vt  intcr  fit,  an  cxcrcca-  rcntiam  fpccificam  non  conftituant,  Lfi*. 

turob  publicam  vtilitatem,  vclutifiquis  jfdeinfirucl.&infirum.legsto.dcindc^uod 

proptcrlcue  dchctumclcmeci  aliquapoe-  omnisexccptio  fubducidc  rcgula  debct, 

r»a  corripiatur  ,  &  hoc cafu  cffc  talcm  ca-  Euerhdrd.pr4tfesmUc04hexeept.4dregul.num, 

ftigationemmeriimpcrii.Quodfi  veroin  9.  Prarterca ,  quod  acceflbrium  roigretin 

cauflis  mixtiimpcriicontumacia  alicuius  locum  fcnaturam  rciprincipalis,*^>.^- 

pleaenda  fit.tunc  cius  gcncris  ccnfcri.Pa-  ceJforium^ereguUurjn  6.vbiDynw£4»ifiw, 


rirationcfiincauffaiunfdiaionisincidc- 
ri  t,&  modica  vindi&a,  tucHdx  iur  ifdidi  o- 
nis  cauffa ,  cxerccnda  fu ,  tunc  illam  iurif- 
di£tionis  cffc.    Idcmque  etiam  tradidc- 
runt  Romanus  in  1.  magiSimus ,  f.  de  iu- 
rifdtfi.  omn.  iudic.  uumer.  j.  &  Ioann.  dc 
Clapcr.  in  d.irtcJot.  de  imper.  &  iurifihcl. 
tonciuf.S.  numero^.  vbi  huius  diftinctionis 
laudemfohRomano  adfcribit,  idque  fa- 
tis  inconfidcrate ,  cum  audorcs  a  nobis 
commemorati  candcm  quoquc  propoiu- 
ctint.  Eodcmquc  Baldi  diftinaio  alia  pcr- 
tinccwiwwer./o.Bartholom.  Socin.  mm.20. 
Alcxandti  num.22.  Alciatiww  izo.m  qux- 
'    ftionc,  cuiustimpcrii  captura&incarcc- 
5   ratiofcV  Sicnimfiatadhocvtpoenain- 
fcratur,tuncillamcffemcriimpcrii:quod 
fivcro  incauffapccuniariainterccdac,  & 
loco  cuftodi* ,  tuncctiam  illam  cenfcii 
iurifdiaionis.  Idcm^ue  probat  atquc 
dcfenditZauusincauflatottura:^/^- 
rtumnumer.  46.  fecutus  Cynum m  Lfi».  C. 
dcqtust.  Barcolum  inLmterdum.  §.  quifu- 
rem ,  ff.de furt.  atqucillud  cxcmplum  ct- 
iam  transfcrt  ad  cauffam  cxcommunica- 
tionis,vtficxcauffacriminis  quisanathc- 


&4IU. 

Quipro  (uaiurifdi&ionc  ludrccs 
darc  vcl  daripoiTunr^ 

Lcxprima.  . 
s  v  M  m  a  r  1  1. 

1  InttUtcJmborumvnbtrum,ieleg4tumPrinc^uium 

dicem i*re  pcjfe,  nuUtperftn*ruru & c*ug*rum 
babttotruQatu. 

2  Au  itlegttm  Princtpu  csujfss  meri  huperH  almd- 

mittereptpit,cum  4Utttrtbm  quiid*Jftrdnt. 

3  Contr*ri4(enttntU  *u8eret ,  quei  ntu  pofit ,  cum 

4.  Argument*  prmu  tpintonit. 

f    ImcllecUu  prtftntit  legit. 

6  GtnertUit  ftrmt  tx  caujsu  iefinirtdtbet. 

7  Cur  upptlhtit  m  pruftutt  lege  ntnoi  lmper4torem, 

feitivltimum  itltgtntm  ieferotur. 

S    Intt&eSm  U§.fiu.ff.quu  &  4  quoappeUttur. 

f  tntertffe  onquu  utrifii3ienem  muniuutrtt,  *n  vero 
partem  velcerum  ctuffumdehgtuerit,  vt  bicup- 
peUutio  4i  vltimum  itUgunttm ,  iUtc  vero  *ipri- 

t  t 
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11  lnttBt(hil.tf.q*is& *quQ*pptl.ft(undtonG9.  Us .PonormitMnm Joannes  ab  Imok  comrnom- 

utanum.  ratiab  x^fUxMndro  nnmero  ti.  ejr  ibidem  Fr*n- 

12  Confidtt4tU  Longoiulln  tirta mterfrttdtienm  ttuf-  afim  Curtim in  opofitU.  q ui  con cendic,  hanc 

tokffs.  fcnceriam  communem  eflc.  Allegac  id  di- 

CVm  prxcedenti  citulo  de pttUntis ludi-  cencera  Paulum  de  Caftro  in  hac  noftra 

eibm  expoficum  eflet ,  non  inconuc-  lege ,  quod  camen  non  inuenio  ab  eodem 

nicntcr  Imperatorcs  dirimunt  inde  na-  confirmari.Corncus  eonftUoj^xolum.finML 

fcentemquxftionem ;  an  delcgationes  va-  ^dUxander conftUo  to6.Ubr.2.numero  M,poft 

leant.qux  ab  illis  factx  fint,qui  iurifdictio-  Abbatem,Dominicum ,  Cardinalem  &  a- 

ncm  in  cauflas  &  pcrfonas  non  habcbant?  lios.    Hanc  fcncenciam  quoque  fequicur 

Ec  non  valere  ftatuunt,adco  vc  cognicor  communem  dicens  Ioannes  Baptifta  in L 

dacus  noncogacutprxcepto  obfcquium-.  moreff.de  iurifdicl.omn.iud.n.ii.  Alciatus  m 

accommodare :  &  li  morem  ipfi  geflcrit,  e.qmdfidem>n.S2. ff.de  offc.ordtnarii^ciytosvU 

qux  ab  illo  decrcca  & dcfinica  crunc,  pro  timos  refcrc Mcnoch.Mrbitr.iudic.quafi.  Ub. 

infe&ishabcndafinc.  Cuiusrciracioncmu  /.y./*.conftituunc,dclcgacuma  Principc 

cotnptchcndimus  iuL1.Jupr4depedMn.Iudi-  idfaccrcpofle. 

Excipitur  dcindedclegacus  Principis,       Diifenciuncf  aucem&contrariampar-  j 

a  quo  une  diftractionc  pcrfonarum  aut  tcmtuentur  Alhcricm  in»4eLnumej.pod 

cauflarum fubdelegatio  in  alium facta ra-  Cynum,Guid.deSuf  M. Svilan.Ijcob.de 

tacft.vcpoft  fentcntiaa  dato  Iudicepro-  Arena& Oldrad.  Salicctus  fibi  contra- 

latara  caufla pcr  appeliationcra  nonad  rius,velpotius,fe  iplumdeclarans&f*»- 

Impcratorem,fcd  ad  delegancera  dcuol-  mero7-  poft  Iacob  Butrigar.  &  alios  ,  Ca- 

uacur.  (iicntisnumero  p.loznncsAndr JuMddi/.Moi 

Circa  cxplicationem  h  uius  legis  varix  SpecuLUb.t.pMrt.i.titui.deiudic.deUgMto.nume- 

quxftioncs  a  Glofta  &  cxteris  Do&oribus  roi2.in  verb.ficundum  Rofiedum,  B^rtholom. 

moucntur.    Nobis  cxtcris  omiflis  pro-  Socin.  inl.iff.de eo^Uimand.eitturiJdcl.  nu- 

pofitum  cft ,  duas  quxftioncs  excuccre ,  mero u.pefiCjrnum,  RMynutium,  Petrumdts 

qux  plurimum  difficulcacis  habcre  vidcn-  BeUap. crMlm>Romanm numcro  n.Paulm  Oria, 

1  tur.    Vna  f  quodhaclegecaueacur,id  numero  16.  BoUgnetm  numero  ijS.^Uxender 

dclegacum  Principis  facerc  pofic,  nullo  ««wr/?7p.^y?^*.vbiprxtcriamde(igna- 

perfonarum  &  cauflarum  habito  tracta-  tosrcfcrcidemiencicc  Iacobum  deRaue- 

tu,  an  caufias  meri  impcrii,&  qux  alias  na,Pctrum, Romanum,Baldum inUget. 

in  delegationcm  vcnire  non  folcnc,  in  Cod.neUceat p0tent.P4ui.de Efafar.Petr.^fn- 

hanc  conditioncm  dcduccre  poflic  ?  De-  ehorMn.^fnton.deButrio,  Iacob.de  Bellonts.  Fe~ 

indc ,  cur  ad  dclegancem  cauflx  dcfcran-  Un.in  cap.quodfedem.  numero  2.deoffi.ordin4T. 

tur ,  cum  vidcacur  pocius  ad  Principcm  V4UfimtnUg.imperium.numer0220.ff.  dc  iu- 

appcllandum  efle ?    Circa primam  qux-  riJdtcl.omn.tudit.Botr.quafiio.6.  infin.numtro 

%  ftioncra  f  pugnanccs  fcribencium fcn-  /*vbicamenilluddcclarac,vcfcilicechcri 

tencix func.  G lofla cnim inUg.ifuprM depe-  poflic in  vno  aut  altcro  articulo ,  non  au- 

dtn.Iudicib.tn  verb.nuUo  iurt,BMrfoim  ibtdem  tem  in  coca  caufla ,  tsfibtric.  de  Rofit  in  Ugc^t 

iw/fw.dumfcadGloflamrcfcrc ,  Bxld.  nu.  prinu.ff.dtto>cuimand.efi  turtfdicl .  numero 

i.Fulgoft.  numero2.  qucm  perpcrampro  3ti.&22.RuinmtonfiUoi6i.numero  ij.Ubroj. 

concraria  partcallegat  Menochi.   &Ia-  /Meeb.tJWnecb.Mrbitr.iudie.qmi/l.Ubrei.qud- 

Con.Angclinprinctp.SjUcet.num. i.Cafirenf  Jiiones4. 

numero  j.  item  Gloffk  htc  in  verb.  iudicMnd.      Hanc  vltimam  fcntentiam  propugnan- 

Bartolm  numero  $ .  Baldtu numero  j.pafi  Gui-  tcs  hxc  potiflimura  argumenca  aflertio- 

Ueimum,Cumanum,^yfngeiumnume.4.Fr4n-  nis  fux  conftitucre.    Primo  ,  quod  vbi 

ei/cumt^fretinumverfic.  4.not4BartoL  inL  electafitinduftriapcrfonx,  ibi  dclegatio- 

i.nume.io.ffdeto,cuim4nd.efiiurifdi8.ejribi-  nilocusnonfic,  Ug.  vnic4>§.  neMutem.  Cod. 

dem  Iafon  numero  6j.  SMpiM  numero  jf.  Purpu-  de  CMduc.  teUend.  ieg.  tnter  artifices  ,ff.  dcs 

TMt.numero62j.  PhiUppm  Dectm  numero.  $4.  filutio.  rjr  taptt.fin.ti.  de  offcio  deUgat.  Jn 

IoMnn.LengouaU.inrepetif.Ug.imperium.§.ex  his  cauflis  auccm  videri  Principcm  ha- 

fuprMfiriptu  numeroj.IaJontnUg.kludtcefu-  buiflc  racioncm  ingenii  &  iudicii  cius, 

prMdtiudtetunumtroio.vtrfic.4.UmttM.ZMftm  cuicauflam  decidcndaradcdic,^*/-//»*. 

tbidemnumeroj4.  ^tndreusdtPifis,  Cerdins-  ff.deejfitio prMftft.prsttor.  Ug.  inttr  cUrus.  £ 
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liquct.fupra  defumma  Triniutt^.    Sccun-  tum (apiatnaturam  ciu$i  in  cuius  locuni 

do , quod delcgatus  Principis  non  fit  ma-  furrogatur,/ fieum,§.qui  iniurUrum.ff.fi  quk 

ior ordinario,  argumentocap.cumcauffam,de  iuffion.iudic.Jiftcnd.  cauffail.  arqui  delega- 

«fpc/ht.ConCeA.uium  ltaquc  cflfe,  vtman-  tum  Principis  id  poflc  crgo  ctiam  ab  co 

dare  cauflas  mcri  imperii  non  poflit  ,  iege  r.  datum  ludiccm.    Quinto  pcr  cap.vencra- 

jfideeo , cuimandauB  iurifUcJ.Tcnio,quod  bitfs.§.porro.ffdeoffic.deUgat.    Sexto  retor- 

qucmadmodumdelegacus  Principiscon-  qucnc  in  contrariam  partcm  dcfinitio- 

ftituitur  ab  Imperatore,  ita  criamordina-  ncm  cap.finaL  de  offic.  delegat.  quod  vbi  non 

rius,idquelegitimarationc&iuftiorifun-  cft  ele&a  induftria  peirfonx,  ibi  mandari 

damcnto,/^  prima.%.  cum  vrbemff.  deoffic.  iurifdicho  poflit.    Septimo  aduocantin 

prafccl.vrb.    Quarto,  quod  vrgcat  textus  fwbf\di\xmcUm.r.deharetic.    O&2U0  cap.z. 

tn  clem.i.inverb. ciuili,  per  argumcntuma  deofficordinar.    Nono  cap.  final.de  offic. or- 

contrario fcnfu , deoffic. delegat.    Quinto,  dinar.quo cauctur,abfolutioncm a fentcn- 

quodcandemfententiamcommendettc-  tia  cxcommunicationis  ob  mahus  mie- 

xtus  in  l.  iff.deeo ,cuimand.csliurtjd. quaca-  dionemin  clericum ,  quz  alias  Pontifici 

uetur,  iurifdi&ioncm  bencricio  lcgisfpc-  referuatur,f^p.y? quu/uadentc,r/.  quaftionc^ 

.  cialircr  datam ,  &  alteri  mandatara ,  non  4.  poflc  delegari.    Dccimo ,  huius  rci  tc- 

pofle  in  alium  transfcrri.    Scxto ,  quod  ftimonium  denunciant  cap.  cxuteru. de  re- 

Iudcx ,  qui  hoc  modo  datus  fit ,  nbn  poflit  ftstut.  in  integr.  Vndccimo  adducunt cap. 

fibivindicarcillam  naturam  &priuilegia,  cum  vcniffcnt ,  dc  eo  qui  mittitur  in  poffeff. 

quae  competant  delcgaro  Principis ,  cap.  Duodecimo,quodqua  rationc  in  vendi- 

Juperquaftsonum,§.nosautcm,&§.fiveroduo.  tionc ,  vcl  infcudatione  caftri  a  Principc 

Scptimoargumento/.«»//£/w/*r,  C.dcvfu.  fa&atransfertur  &merum&mixrum  im- 

jruft.    O&auo,  quod  in  tali  dclegaro  non  perium ,  ita  ctiam  vidcarur  cuenirc  in  dc- 

deprebendaturmurataderlnitio,/rg.ff?MWi  legationePrincipis. 

ff.de  regut.  iur.  quod  nemo  poflir  gladii  po-  His  tarhcn  &  fimilibusargumentis,qui- 

tcftatemfibidatam,  velaltcriuscoerctio-  busordinerclatis  abunde  iatisfacerc  ani- 

nisinaliumtransfcrrc.  Nono  argumcn-  maducrto ,  cum  aiios  tum  maximc  Alc- 

xo/foUt ff.de offic.proconfcx qua edoccmur,  xandrum  &  Mcnochium ,  non  puto  tan- 

proconlulem  non  pofle  fuo  legaro  caulfas  tum  dcfcrendum  eflc ,  quin  vlrimam  len- 

mcri  vcl  mixti  impcrii  mandare  ,  &  tbt-  tentiam  potiorem  cflc  ducam,  exifti- 

demCoraftmnumero6.  Dccimofulcinhaec  mans ,  mc  in  przfentia  iroplerC  conuc- 

opinioporeft  cx  difpofirionc  §.adbacpro-  nicnrespartcspofTcfilcgi,  incuiUschar- 

mhcmui,2^oue//.i2S.decolator.\bi  Iudiccs  ex  rationc  verfimur ,  conucnienter  refpon- 

facraiuflioncdati  non  poflunt  fubdelega-  dercm.  Etenim  f  cum  cx  definitiohele-  $ 

re  ,  nifi  ex  caufla  abfentiz  ,  antequam  in  gis,/suquiduccnta.§.vtrum ff.de reb.dub.Ccr- 

prouinciam  vcniant :  idcjuc  adhuc  cum  mo  vniUerfalitcr  cohceptus-  conucnien- 

luamoderationcvt excipiantur caufls vl-  tcm fuo  figno  rcquirat  intcrprctationcm, 

timifupplicii,&incifione  alicuius  mcm-  maxime  fi  quid  conftituaturin  cafu  iam 

bri.  3Lmc2pcimiffo,Uger.§.nunciatio.ffdeoper. 

4     Porro  contraria  fcntentia  *f  nonmi-  «w*/»*»«</.vthzcdelegatioiamantcaipfi 

noribuslegum  przfidiis  inniri  vidctur ,  vt  permiiTa  cflct ,  ita  refcriprum  cxaudicn- 

cadem  ordine  recenfet  Menochius.    Et  dum.  Nam  circumfcripta  rali allegatio- 

primo  quidcm  lcgcm  noftram  in  acicm  nc ,  nc  lcgis  noux  dccifio  ociofa  vidca- 

producit ,  fecundo  /.  pater.  §. quindctim.ff.  tur ,  negamus ,  prarfcntis  legis  difpofitio- 

dcUgat.j.Ug.  vUsmam,  infra  dcremsff.pignor,  ncm  fuperuacuam  poflc  vidcri ,  quamuis 

Ug.c*tera,§.finaU.ff de Ug/tt.r.quod c[ucm-  talcm  inrcrprctationcm  eidcm  non  ac- 

admodum  qux  vendi  non  potcrant ,  ta-  commodemus.Principalcpronunciatum 

men  femcl  alicnata  naturam  fuam  cx-  pcrtinctad  magiftratum.vel  Iudicem.in 

uunt,vtliberoalienaripoflinr:idemquo-  cauflas  vcl  perfonas  ,qux  fuz  iuri(Hiftio- 

que  procedat  in  his  ,  qux  natura  fui  dc-  hisnoneflcnr,quid  remercattentantcm, 

legari  non  folent.    Tcrrio ,  quod  dclcga-  Declaratio  excipit  illum ,  qui  a  Principc 

tus  Principis  maior ordinario  f\t,§.fine.ex-  dclegatus  fit :  hunc  cnim  poflc  cauflas  a- 
tradeoffic.dcUgat.    Quarto,quod iurroga-   licnz iurifdi&ionis , quaru diiudicatio fibi 
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decreta erat ,  delegare ,  ctiam  illi  qui  fu»  pimus.§.h4tcappetlatio,deappeHati$'.eapit.fuper 
iurifd.ctionis  non  eflet :  idque  non folum  guafttonum.§.porro,ff'.deo^ic.deUg.cap.diUc7tt 
haberc  locum in  eo ,  qui  fponte  ta!cm  de-   deappellat.capfidelegatus.  cap.  iscui.  & cap.fi i 
lcgationcm  fufcipif , vtahas  ficri  porcrat,  deUgato,deOjjfic.deUgat.in(f.Etquzm\iKB3Li- 
l.  et/iprttor.  j.ff.  dcee cutmand.cftiurifdttlio.  •  dus,«*f  i.aprocon/i,tibus,deappet/.  argumcn- 
fcd  etiam  fi  rccufaret.    Nec  eft  ,  quod   to  eius  legis  talcm  diftin&ionem  fubucr- 
nos  torqucant  illa,  quxdc  gcncrali  fcr-    tcreconctur.quoddicatibidema  Vicario 
tfmonedi&a  -f  funt,  cumis  ex  cauflisdc-   addclcgantcmappellationcmreucrti  :ta- 
finiridebear,vrintclligaturdc  perfonis&r    men  fi  quis  eundcm  tcxtum  iudicio  per- 
rcbus,quxaptx  fint,  vt  eiufmodioratio-    pcndcre  vclit,  tahs  conclufio  inde  elici 
nc  comprchendatur,  legcpromitt  cndo.ff.de   non  poterit,cum  in  codcm  textu,quod  Vi- 
mredot. lege  vtgradattm,  §.  i.ff  admnntcipal.    carii  prxfcCli  prxtorio  iudicaflenr ,  muta 
Acccdit,quod  cum  in  difquifitionem  non    omnia  fint.  Sanc,  meo  iudicio,  accommo- 
venerir.ancauflxmcriimperii  hacratio-    datius  allcgarc  f  potuifTct/. 2.jf,quisaqui  ] 
nc  adclcgato  Principis  inaliquemtrans-  a/^.quxinhxcverbacompofitaeft.-Ap- 
fcnbi  poircnt,  non  dcbcat  ctiam  decilio  pcllanalegatisproconfulporcft.&fimul- 
plenior  vidcri.     Quid  aurcm  in  difcc-    ctam dixciit,prteftdeiii:quitatceiuspro- 
ptationem  vencrit,arguuntduxquxftio-    confulcognolcerc,&quod  optimumpu- 
nesanobispropofitx,&:  infcriptio  lplius  taucrir,itatuere.Goueanus/.r/.aW«r^/- 
licun-  tlio.  omn.tudtc.  lta  lunc  controuerliam  fe- 

Hac  controuerfia  ita  dcfunclis  diri-    dandam putat, vr putet, in  hacvlrimani- 
menda ,  rchqua  inftitutx particionis qux-    hil  dc appcllaticme,  qux  fiat ad  proconfu- 
*7  ftioeft,curappellatiotnonadlinperato-    lem,  ftatui,appcllaii  quidcmaitalcgato, 
rem,fcdadvltimumdclcgantcm  dcfcra-    principiolcgis,dicit Vjnuleius.  Quisau- 
•  turcontra  norillimum  pronunciacum  f/.    temappellcturleg.proxima  fupenore  di- 
j.ffquisa  quo  appeUetur.  $./»///, bxcap.    ttumhicrat,  Princeps  viddicct.  Sedfanc 
pet/atto ,  &  tbtdem  Cloffa  ,  Bartolua ,^ilben.    cum  verbalegis.cuius  cxpofitionobispro- 
cusatqueatt,  Dcciustncapit.dtUcli,deappclitt.    polita  cft.id  non  patiantur.vr  quiuis  facilc 
^Angcltumleg.practptmus.Cdeappcllat.    II-    animaducrtcrc  polfit:  prxfcrendam  opi- 
lamcontrancrarcm  notat  Glolla  in  verb.    norf  confidcrationem  Longouallii,^./^  r 
tdeos^ngelushtcnumeros.Salicctushicnu.  imperi»mfeclton.verumqut.t.nnmcro6.*\x\t\ 
meroS.Caflrcnfis  numero p.ctrcafin.  ^ftbcri-    inlegato  proconfulis  fpecialc  cfTc  confti- 
cusnumcro  6.  Dtdacus  Couarruutusprati.  qux-    tuit ,  quemadmodum  eriam  videmtis ,  cos 
Jtion.cap.+.numcrej.  Vndcvthancantino-    proconfulcm  fuum  confulcre  nqn  Prin- 
miamccrrod.ftinctiomsfccdere  concilic-    cipcm,tfotent.§.Ug,tos  ff.  dcoffaoproconfu- 
9  mus,putamusintcrelTc^nquistctiamiu-   /*.Rationcmnonaddit:egoilIam  putofe 
nfdicboncm  mandauerit,an  vcropartcm    haudobfcurc  inlinuare,  quod  proconlil 
velcertamcauflamdclegarir,vrhicappcl-    mandando  iurifdic>ionem  rctinc  .t  tamc 
latioadvltimumdelegantcm.illicvcroad  merum&:mixtumimpcriiim:::anco£ni- 
primum  dcuoluatur.  Ira  has  lcges  ad  con-   tionem  quarundam  caullarum .  qux  njnt 
cord.amreuocantAngclus,Sahcctus,&  iurifdia.onis.fecundumca.quxLraw/ 
CzihcnUstnbacUge,  Barrolus tnl.  i.  §.abeo,   ptacetdepcdan.tudic.prokcim  fumus,  quod 
ff  quis  a  quo  apptllctur  numero  i.  Guid.  Pap*,    in  aliis  non  cft :  quo  cafu  v.dctur  appclla 
<ju*jltonc+3s.IafonUg:aIudtce.Cod.dcindtciu.    tioad  .llum  facicnda,^.^. quafitonum  § 
Robertus  UHarant.  tn  tracUtu  de  ordtn.  tu-  porrodctnde, quod  d.fficilc&:  pcriculofum' 
dic.partequarta,  dtfitncttone  qtttnta,numero    vidcarur  cx  tanto  intcruallo  ftatim^  ad 

Zt^ZS^  P»™pcmappellare  .quoctiamcafumul- 

poit  ^berium ,  Ioannem  ab  Imola,  Raphaelem  ta  peculiaria  conccdi  folcn t. Uo  3  Cod.  de^ 

Comcnjem,Soctnum&altosabeodemadductos.  eptfcopat.  audient.  teo.  cumfententtam.  C  deap- 

Duarenusdc,ur,fd,ci,o.cap,,.S.tnfine.Dtdacus  pellat.l.f,longius.§j ff.de  ludtc.l.cumfi/iumL 

Couarruutus  d.  cap.  +.  numero  3.  idquc  argu-  miUasff.de  reb. cred.ftccrt. petat.  cap. cumnul- 

mento  noftrx  lcg.s,  quxv.derurloqu.de  lus.de tempor.ordtnand.Iafonin/.tnproutnciali. 

.llo^uicertascauirasdelcgat,^/.^/.  ego.ff.de  oper.nou.nunctat.n.6.  f 
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Titulus  quintus.  Cnim  huiufmodi  facrum  punire  non  pto- 

hibetur  ,t*}.  /.  depeenis.  tnf.&  ibidemgUffa 

Ncquis in  caufla fua iudiccr,  vcliui  mverb.pumre,LiuudJctendum  eff.  t.ffde^ 

fibi  dicat.  tffdk*»  SaUtetmhicnumerospefilacobumde 

K^rena,Caftrmfjtuntero}.<^eruum.mime- 

Lcxprima.  r04pfifiCynum4rgtm.c4p.Gniiifirim.2j.fnd- 

ftotic  *.quod  fcihcctiniuriafactaludici  in- 

s  V  M  U  a  r  1  a.  cclligatur  fa£a  Reipublicz»  tdp.  tum  deji- 

,  esi\Aiatt,t:t  ;„,,,  u„ ,_,  *___  ;~  _.___-_  *fi***'  exconmtumtat. 

i  ^ximterfitmterhacxmiHtrt&m^are  hbrofexto. idquc  taultis  argUraentis  bcrfc- 

*  "^t^^^^*^  f *  ^ndcm  dm.n^oni  laco^bi  de 

g  si  luiiti  rationeofficii  abqua  miuria  tUufitrfpro-  Arcna  aflcnticur Baldmnumerofecttndo.alU- 

htktbiturhuiufmodifadumpumrt.  experti,extradeverborumjignificatio- 

4.  Eptfcoptu  ie rebm tmphjtcuticu  ipfim  ccdcfu  cogm-  ne,ejribidem  Innottntim ,  t^iUxander  confiiiO 

ftertpottR.  ij.  numero  10.  volum.  6.  Roknd.  a  Votte  conjilio 

s  Confustuioiniucmpottitnquuluimmprtfrid  44.numero2.voiumtn.2.t^fndremGailobfer- 

caupfit.  vationejpJibroi.numero2.  Terciamodera- 

i  ZTZZt^lT/d^l  tiocft,quamtradit  hociocoBaldus»*»,- 

i  ExpofitioGoueam&Dutrtni.  w.  quodEpifcopus  dcrcbus  eraphytett- 

9  intcrprctdttoCorAfu.  «cis  f  ipfius  Ecclefiar  cognofcere  poflic  4 

10  MutxpluatU  Cmacd.  allcgatCanoniftas  ind.capit.exparte.ldcm- 

qucdcfcndit  Iafon/.y#*  iurifdiclioni  nume- 

?C  quifllma  huius  lcgis  dcfinicio  eft,  qui  ro  10.  alleeat  Gloflam  in  capit.  cum  vemftet, 

■*-*-'comprchcnditur ,  neminem  fibi  efle  deiudic.  eycapit.  cumperfotut >  de priuiUg.  in  6. 

Iudicem  ,  vel  ius  fibidicere  debcre.    Iu-  Quartadeclaratioeft,fif  conmetudohoc  f 

diccm hoc  loco  intdligimus ,  qui  au&ori-  introduccret ,  argumente  cap.  1.  de  pern.  m  6. 

tate  magiftratus  datus  de  aliqua  contro-  ItfondLamiuriJdiaioniMumeroit.^lexan. 

ucrfia  cognofcic ,  atquc  fcntchtiam  pro*  der,  Barthoiomam  Socinm,  Decimnumero2o. 

J  nunciat.    Iusautcm  *f  diccre  (Ucuimus  argumentocap.cumcomingatjeforocompet.ejr 

illum,quiiurifdictioni  przeft,  ideft.ma-  quu  ibidemagUff&aititaiiegantur.ilzcno- 

giftratum  ,  dequare  Goueanus/.  t.ff.dc_j  ftrac  lcgis  cnunciatio  tam  latc  patct  *  vc 

iuriJdiclion.omn.iudic.numero  4-  Duarcnus  ctiam  complcaatur  illas  pcrfonaS ,  a  u  x  t- 

inUg.quiiurifdiclioniff.eodemtituio.  Briflb-  numerantur ,  d.  Ugi  quiiuri/aWiOni ,  vbi  de- 

nxusinJuoLexicoin verb.imdicere: & ibidcm  claratur,  ncminem  iUs  diccre  pOfle  ,  rt c- 

quoqucSchardius.quodfcilicetiusdice-  quefibi.nequevxori  *j*  Vellibcris,  velli-  • 

ceficccrtamformam.adquam  quid  iudi-  bertis ,  aut  C£teris  ,  quos  fecUm  hahct, 

cari  aludicc  dato  debcat ,  prxfcnberc:  quxlcxnonmcdiocritcrpugnarevidctur 

quod  etiam  infinuat  Corafius  Mtfcllan.  li-  cum  f  Ug.inprtuatk,77.ff  deiudic.  vbi  fta-  f 

bro  quarto.  capite  nono.  numero  tertio.  quod  tuitur  ab  Africano ,  quod  in  priuatis  nc- 

plcrumquc  piartor  faccrc  Colct,Ug.f.ffde_j  goc«is  patcr  filium ,  8c  filius  patrem  Iudu 

feriU.  Ug.  2.  §. posioriginem.ff.de  ortg.  iur.  Ug.  cem  haberc  poflit.  Addicur  inL Jeq.  quip- 

j.ff.  de  officio  eius^cuimandat.  efi  iurtfdiclto.  pc mdicarcmunus  f  publicumeft»    Go-  t 

Ug.io.&Ug.iSff.deiurifdicl.Ug.penuItimaff.  ueanus  ind.LquiiuriJdtt7tonitt}ca\i\\i  ibfius 

deiujittia ejriure.Ug. t. §. anautem.ff.de pojlu-  mentioncfacla D\i2Tetitd.Ug.ejrcapit.jr. ii- 

l.tn  Jic  indc  ilU  diilnict  ;o  intcr  ius  dicere  brot.  fuarumanniucrfariatum  Difputatio- 

&  iudicare  diuerfis  inlocis  obferuari  po-  numdiftinguuntintercauflamius  diccn- 

tcft , in praefenti  leg.  Ug. 2.fupra,vbi&apud  tis  &  iddicantis ,  vt  hic  poflit  eflc  Iudex, 

quosmiutegr.reftitut.petipoftt,Ug.4'infine^,  lbi  aucem  iliud  facete  iion  prohibeatur, 

f.deinterrog.  iniur.faciend.  Ug.  s7-ffdcreiu->  tjuipbe ,  ius  diccntem  prscfcribcre  certam 

dic.    Habetautem  harc  conftitutiocerta  formam,  ad  quam  alligeturludex  datus. 

quardam  temperamenta.  Excipitur  enim  Prxtereaadillum  fieri  appellationcm,  cx- 

l  perfona  f  Impcratoris  vcl  Prihcibum,  fccucionis  quoquc  parccs  cidcm  commit- 

Ug.proxime.ff.de h'ts,quttinteftamm.  deUntur,  titlegeij.ffdereiudieaid*  &Uget.  §.finttU.ff 

L&hacTjberms ff.de heredinftit.  Sccundo,  quis  a  quo  appelUtur  ,  qUod  &  ipium  fen- 

I  filudici  f  rationcofficiifuialiquainiuria  (ifle  videtur  Glofla  &  Gloflam  fecutus 

illau  fic ,  idque  manifcftc  conftcc :  cunc  Barcolus  m  Uge  qui  iurifdiclioni ,  dum  fta- 

r  tuunc 
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Tit  qui  legirim.  perfon .  ftand.  1. !.  &  t< 

tu  u n t  dirTerentiatn  incer  ordinarium  Iudi-  cipio.    Addic  praeterea  f  eadcm  glo(Ta  id  | 

5  ccmficdelcgarum.  Corafius  f  autcm/W/-  probandum  non  cflc  in  /enrenciaincerlo- 

fcclUn.  Ubr.  4.  uf.p.  num.  4.  hanc  folucio-  cutoria,quippc  quae  concra  minorcmla- 

iiem tacitcrcpudians ,  intclligit  d.l.tnpri-  tateneat,  /.  4pudluti4num,§.  OHsrce/U*t.  Lim 

UAtis,dc  concrouerfiis  domcfticis,  noftra  foJfcJitone.$.t.eUbon.Auftorit.iudic.foJfeJf.QXt- 

vero&</././tf.inaIiisdifccptacionibus.  Sed  ca  quam  gloflz  dcclatationem  animad- 

hanciblutionem  falfeconfutatDuarenus  verccndumcft,  id  indiftin&e  non  proce-  . 

10  d.up.  tf.  Cuiaciusaucem  \infutscommen-  dcrc,  quod  vthoc  loco  fcriptum  rdique- 

tariUdd ^tfrtcanum  Ubr.j,itzcx  hac  diffi-  nintBartolus,Albcricus,Baldus««OTrr*.*. 

cultatc  putat  nos  emergerc  poflc,  vtfta-  Caftrcnfis  numero/.  poft  Guilielmum,  Pe- 

ruamus,patrem  &  hlium  quidem  Iudiccs  ttum_»  &  CynurrL..  Sebaftianus  Vanrius/» 

cfle  non  dcbere  inhuiuftnodi  cauflis,  fcd  trdc74t.de nu/UtAt. tit.de nuUitAteex  dcftftum- 

tamen  poflc.  Recrius  tamen  faduros  eflc,  »ApiUtAtiscomfArentiumnumerojj.id  admit- 

fi  in  rc  pacris  aut  filii  abftinucrit  muncrc  tcndum  fit  in  miflionc  cx  primodccreto, 

iudicandi ,icavcvno verbo  ius,  alceroho-  quae  cciam  concra  abfcnces  foleac  irnpe- 

ncftas  fignificetur,  idque  ancc  Cuiacium  crari,cuiusiurcpupilluscenfcri  poilit ,/.// 

poft  Caftrcnfcm  &:  Dccium  refpondit  A-  qttis  Utigstorum ,  §.  coram ,  ff.de recept.  arbitr. 

lcxandcr d.LquiiurifdicJioni.nu.17.  nonautem  idem  proccdere  in  aliis  inccr- 

locnCoriis.  Allcgancinfulcimencum  fuse 

Qut  legitimam  perfonam  ftandi  opinionis  quom.  drquand  itemno- 

in  iudicio  habcant.  'f 4  " 1  cum  &  mMffreJ> fi rem 

dtcat. 

Titulus  fcxtus,  Lcx  prima.  j^cx 

3VM.M.ARIA.  SVMMARIA. 

{}*ndt  M  ludirio  habtt.tunAUtem  buotUui. 

X  hac  legc  edocemur,  fententiacotl- 

tra  pupillum  prolatam , qui  iudicio  c-        V*  ftatuta  funt  in  pcrfona  f  pupilli,  x 

I  gerat,  nonf  habcre  audtoritatem :  idque  ^<eadem  cciam  cransfercnda  efle  ad 

adco  verum  cflc  rradit  Sebaftianus  Van-  pcrfonam  minoris  ,  declarac  prxlcns  rc- 

tiixsin tracl.de nulUt4t.  titul.de  nu0it4t.exde-  fportfum.  Quod  fanc  bene  obferuandum 

feclu  inh.tbUit4tis  comparcntium ,  vt  nequc  cft:  rccipit  tamen  harc  comparacio  non- 

Ciuilicer ,  nequc  nacuraliccr  obligcncuri  nullas  f  cxceptioncs.  Quacuor  rccehfcc  x 

adco ut  fideiuflores ab illis datis  nuild  mo-  Glofla:  fi  impctraucrit  vcniam  aecacis  }  ii 

do  ccncancur ,  /. c»mt<_j  tffdc  iudiciis.  Spe-  cxperiatur  inccrdicco ,  dc  libero  homin. 

euUt.  tibro  t.  pxrtez.  titu.  de  At7ore_j.  numero  exhibcnd.  icem  fi  pro  coniunccis  incerue-  - 

10.  idque  cacicc  videncur  eciam  fentirc  niac :  fi  momencanez  pofleflionis  actio- 

Bartolus,  Paulus  Caftrcrtfis  6t  alii  inLpe-  hem  intendac,  dequa  rcin  proxima  legc 

nuttimAyC.fi 4duerfirem iudie. dumcommc-  dtflcrcmus.  Glofla?  aiTcnciuncur  Albcri- 

mox*\\Xtc\\bm&iontmLJitur4torem.C.d<LJ  cus ,  corrigens  vitium  allegationis ,  dum 

rejlitut.  in /w/^.nonhabcrclocuminiudi-  glofla  pro  fulcienda  tettia  exceptionc, 

ciis.Notat  glofla/»  verb.sduerjus  te,id  pro-  quam  pofui ,  adducit  ice.Jt  minor.ff.  de_j 

*  ccderc  ,  fi  contra  f  pupillum  promatur ,  frocurstor.  cum  adfercnda  fiicrit  /.  exigen- 

non  autcm  fi  in  rem  ipiius  daca  fic ,  /.  non  di>/upr4  todem tttulo.SaUcetHSyFtUgofim^Frue. 

ideo mtnus. C.deprocurAtor.  idque  eciam  pro-  tifcus  Aretinus.  Colligimus  deindc  &  quin- 

bac  Barcolus ,  Salicccus  numero primo ,  BaU  tam  declarationem  cx  vcrbis  noftrar  legis, 

dus Mprtr.cipio.YiaTUiifcns Aretmus inprtn.  Vtnon obnncatf m cnminalib. uidicus,vt  ; 
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'ftb  CommcntariiPetri Gilkeniiad iib.  III.  Cod. 

rcpudiata  glofla  r.  in  vcrb.  inrcbm ,  ftatuit  textus,  qui deccrnat ,  talem  aOioncm <x- 

SS frctinus.  Vidctur tamcn hzc  f^^^^^*^ 


^V^vtobferuaruntFulgof.^>././.  ^Albcncus^.^poftGu.I.clmuin.Cy. 

Wcut*ciminfuUp*r*ttt.  V*ntimUcofupr*de-  num  &  Pctrum ,  diflcnt.entc  Odofredo, 

Jfton*to  n.34.  Scxtafigitur  fcfccuriordc-  Vfus  illaratiohe,  quod  quz  fauore  indu- 

4  cbratiofit.quodminor  in caufis fpiritua-  aafunt,  non  poflint  rcfcrri  adcius Izfio- 

labushabcatlegitimamftandipcrionahu,  hcm. AngcluS»««./.vbi auftorcft, hanc 

tap.fiannumydeiudiciUm  ff.&ibtdemgUfaJo-  opinioncm  veram  eflc,  &^er  orancs ap- 

anLfndr  &atii.Hoftien.incap.cxparte,dere-  probatam  Baldus»*w.  4.  Fulgof.  num.  2. 

fitt.fbotiat.AlbcricmhUn.t. Ventimfuprkdtii*  atquc  intercfle ,  vtrum  pr.nc.pal.ter  pu- 

ioconts  billus  iudicio  intcrpcllctur  vcl  rcconvc- 

'  niatur :  quathuis  contta  cum  detur  actio 

*      ^  &rcconucntio,  *uthent.&confiquentcr,de 

5*  fcntcnt.  &  interUc.  omn. iudic.  tamen  id  ad- 

.,     ,  jj.  1  mittendum non eflc ,  nifi  tutoris aut  cu- 

*  K  '  ratoris  auftoritas  intcrccdat ,  vt  in  finc 


r*Smgul*remsinc*uf*momsntone*pofftf^  huim  UgU &Lr.§fufcU,f. de ^ff^ 

.      qu*mcunq.perfonamextrctripofitt.  tuter.  GUf*  m  verb.  cuftodtru  FttUofi  num. 

*  AndefimttofTaftntUltguloctmbaktat.fitnpkmt  i.^flberiemnum.  2.tnfine.  Eftdc.nde& 

vtlmuurctnntnUntnr.  aliadeclaratio,  fi  fub  f  colorc  moroenta-  5 

3  Subcolortmomtntant*  ptffionit  fupiUut  contro-  ncx  p0{Tcflionis  pupillus  vclit  cxpcriri 

utrfiamfuperproprtttatemonert  non  pottH.  fo      propt  jctacc.  Ita  intelligunt  noftrum 

■4  Minortm  pojjeforium  iudictum  mttntando  tn  mte.  ^  r  jj^  ^  ^  ^         ^  ^ 

grnmreftttutfofetfiUfusfit.  d*pofcfttonu  obreptitia  petitio  attcri  obefcnon 

TTAclcgc  videtur  prdponi  quzdam  ge-  debet :  mixime  cum  abfqne  conventUne  perfi- 

Jtlncralis  moderatio  coram.quz  l.i.fic  t.  n*  UgttimM  inUutnm  iurgium  videtur :  qu* 

comprehcnfa  funt ,  vt  fingularc  aliquod  vcrba  huhc  ihtdlcaum  vidcntur  rccipc- 

I  ius  ampledamur  f  >n  caufa  momcntancx  f  c ,  ut  pupillus  pcr  fc  moVcndo  quz ftio- 

pofleluonis  ,ita  ut  per  quamCunq;  pcrfo-  ncm  proprietatis  non  audiatut,  fiuc  poi- 

naracxcrcetipoflitjideft.hcdfipcrcum*  fcflionis  caufam  folus ,  fiue  cum  tutotc 

quiiuftefitxtaris,fedetiampcrminorcm,  inftituerir.  Habct  tamen  hzc  enuhcia- 

pupillum  quoqucnullaauctorirate  tuto-  tio  fuam  intcrprctationem ,  vt  fi  finc  vl- 

ris  &  curatoris  intcrucnicntc  ,  ut  expo-  laoppofitionc  admiflus  fucnt  minor*  & 

nit  glofla/»  verb.  per  quamcunque  ,  vbi  alU-  fcntcntia  pro  co  prolata ,  valcat ,  /. non idco 

gat  L  t.  fi  pcr  vim  vcl  alio  modo  abfcntis  minm,fitpra  dcprocuratoribm ,  quodobfer- 

pofleflio  turbata  fit.  Gloflz  fubfcribunt  uauitetiamhicSalicctus  Scdpof- 

V2\e\\xsnum.2.^fngeLnum.4.Fulgofnum.2.  fcflbtiumiudicium  f  intcntahdo,  anpu-  4 

<  Caftrenfts  nu.  6.  qui  illud  adm.ttit  in  pupil-  pillus  in  integrum  teftitui  poflit,  quzftio 

lo,  qui  pubettati  proximus  fit,  &argum.  eft ,  fi  cx  iudicis  fcntentia  lzdatur  >  Et 

Lcum  mandatOyf.dcmtnorih.&L  quafttum,  quamuisdicendumvidetetur*  illihocpe- 

ff.de inimvocandos  id  contcndit  proccdc-  tcnti  obtempctandum  hon  cflc ,  argum. 

rc,  fiuc  pupillus  fuo ,  fiuc  alicno  nominc  huim  UgU &  L  exigendi  ^fupra  de procurator. 

iudicium  diflat it.  Albcricus  nu.  t.  addcns,  tamcn  Albericus  hic  num.  4.  cx  fententia 

quodinhiscaf.buspoif.t  conftitucrc  pro-  Azonis&  Oldradi  profitctur,  illum  pof- 

curatorcmctiairifinctutotc  velcuratore,  fereftitui » id^mquc  dcfchdit  Baldus  hic 

fecundumnotata InnocentU incap.cx parte , de  num.C.Szlicctasnum. 7. poftgloflam inLt. 

reftttut.ftotiat.  Franctfc.  K^frctin.  in  L  t.  circd  ft  de  mOmcntanc*  ptfeponc  agatur ,  Caftrenf. 

fin.  hoc  ttt.  T(mzanm  cenfil.  16.  num.  2. &J.  numero  2.  Bartolm  in  L  vnic*  ,C.fide  mo-  , 

lacob.  (JMenoth.  recnpcrond.  poftf  rcmed.  6.  mcnt.pofef.agat.  lafon.  in  L  t.  numero  to.f.de 

Mttm.jS.  hanc  difpofitionem  gloflz  ccr-  iurifitit?*omn.  iudic.  DUUcm pr*c7ic*r.au*fi 

tiscxrationibus  rurfus  tempcrandampu-  tibr.  qu*ftUne  17.  nttmero  4.  verftt.  fixtum 

tant ,  vt  non  habcat  locum  ,  fi  pupillus  *dh*c*ccedit,deciftoncThoU/anaqu*fi.to'.ibi' 

i  vcl  minor  convcniatur     argum.  noftri  dem  ^iufrer.  in  apofitlL.  Iacob.  CMenochim 
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f  Tic,vcnemoinuitU5agercYelaccuCl.i.  £0* 

*'tnend.pvffffremed.j.  num.Sji.  argum.  /fn,  indtgn.rrxMcr ,  quar filiis  iuis  impilberibus  tu- 

<-Jt*ducrJ.rem:udtc.c?Uupr*tor,ff.demtnor.  torcm  non  pctit,  /fciant,deUgit.hered. 
m  tntegr.refiitu.  vhi  num.Sjj.  quardam  argu-       Porro  praftcr  h*c ,  quxe  commcmoraui- 

menta  diucrfa  icnucmium  rcicrt,  illisquc  mus,&  quxdcprchenderehccrinipfafflof- 

mcoiudiao.benccx  Albcrico  ,  ft  aJns  rc-  6«  W*, quamcommcndantAl- 

fpondct,  quorum  icntcnua  ahqua  rationc  bericus ,  Bartolus,  BaJdus,  Salycetus  Ca- 

iubimcrcpoilct,iidcmodicopra:iudicioa-  ftrcni:&  alri,  quibus  adliuc  nonnulli  caius 

gMr,arg./.Scioffdereftit.tnmtegr.  adiici  potcrunt ,  l.cum  tnp/ures,§.  mejfem.f 

Vc ncm o  in  uitus  aeere  vel  locst,r u"lum"^  ip^u/t.fdeaciion.emti. & 

accufarccogatut?  T^^^T^^^^ 

t>  tt.JuprayVtomn.tudic.tamctui/.quammi/tta- 

Ttt.  FJI.  L.  I.  mi  1.2.  f  adlegem  Rbodiam./.generali ,  Cod. 

Svmmama.  de  decurion.ltbr.  10  l.final.  C.detcdtfc.priuat.  au- 

I    /mimleefe, &ferMUMiuaMandtmfreciemkxbtre,  ^tnttc'  &  >***d*tis  Prtnctpum,  f.Ji tibi.  cxii- 

JihommemmmtMm^ufrceretmktMt,  auodv-  ftunrquxdam  f  norabilcs  cxccptioncs,  in  4 

trMm,t!riMand»f*cereveltt,in,pfimfit*rburto.  quibus  hoc  alicui  etiam  inmto  iniumri  fb- 

sln  cre/iitar  aA  ,nrrrn»/l, »'J  ffl.  .  ■—_    r  .  .    _.P  _ 


*  *sfn  crcattor  *d tnterptlUi.ontm  fidtmjb,  um  a-  lct,  qua,  u m  rres  rcccnfct  cadcm  elofla  Pri- 

m   ^ZTlTuZTutT7MHr'  m° »  Vt  ad  rc^,,J?  noftr*  bcnericuim  non 

IL'*^^  pettincatis,quifcmeIadioncmmouit,4«. 

#  '^ombtluaHtdamcxccpttonee^mautbmanumm-  ^tu.qttlfeme/^uomode '  &  quxndo  Iudcxfen- 

tm  expertn cogatttr,  .  .  tcnti.tm  prcfcrr.  debet.  Sccundo ,  ii  qius  aJi- 

/   *AnftMdufm,aMtmp4trutmreuerttdecrtMtt,cre-  quem  vtdcbitorcm  diftamarir  i  huiccmm 

dttorafuot  cogcrepoffit,  vttmrtcertMmttmpHt  ad  pofitioncm  cius,  qui  cx  tali  ditfamarionc 

4   -  Sg^^7^MMfrfinx.fiilf  r*  lxlum  pUUt'  nccd,ic'ls  i^ponirur>t  ius 

TXFfi     •         'W^/r'4wwwwW^  i^prot^iizmr^difamart^fdetngenuis. 

rjEhnitio  noftra:  Jegis  ,  qua  tuulus  toti-  tft  &  tcit.a  f  moderatio  ,  quam  fecrit  5 

dcm  pcnc  verbis  rcpctuur,  naturabx-  eadcm  gloffc ,  ii  quis  cx  vna  rcgionc  in  a- 

quitariconlcn_an_aeft,qu_cdcccrnaic_u_i  Jiam  migrarc  vclit  i  vcl  ii  ftudiofus  in  pa- 

I  magna  inautlitarc  f  comunttam  clfc  ,  &  triamo»:Mrans,timeat,ncpoftipfit,sdi(ccf- 

icruitunsquandam  lpcciem  Jiabcrc,  fi  ho-  fum  cxonatur  aliquts ,  qui  pcr  caiummatn 

mincm  inuitum  quis  £accrc  iiibcat ,  quod  (ibt  ncgonummparriaraceifat^rarionc  dc- 

vtrum  &:  quando  iaccrc  vclit ,  in  ipfiu.  lit  biti  in  Acadcmiacontrach,  vbi  tcftcs  qui- 

t  irbimofg.moru,  p.  %.inttrduitff.dcpa»isj.  bus  probarc  poterar ,  rcm  alitcr  compara- 

Ttttotentuml7t.%.2.Wi\\ccrcd\ior\  nonco-  tamc(fe,  pararoshabebar :  tunc  cn.mccr- 

gmirinuirusfuamactioncminftiruere./._rf-  rumrcpuspolfc  ommbusillis,  qui  fccrcdi 

ditor,depignorib.CmcdcbxiorMcr\dcxu\Xo-  roresex,thmaiir,pcrcpigrammarapr_efini- 

rcs  hocdc(.dcrcnr,iiucdcagcndo,imcct.  ri,intra  quod  actioncs  luasproponant  ar- 

iAmdcdQicnhonczr.x<XciyxrJ.J*tiJquefdcin  gument.l.Jicotempore.wfr.dcrcmifion.pignor. 

tus  vocand  l.manciptorumfdeoption.  lcgator./.i.fdecu- 

3     £t  hzc  regularitcr  obtmcnt.  f  Pciita c-  rator.bonor.  dand.lf  ual.tnfr.de bon  aucior  m 

n.m  caufta  aut  nnc,al.tcr  rcs  comparara  eft.  dtc.poftd.  ifiruus ,f.  eodem  tituL  ttem l.j  §  ff 

Si  cnun  iuum  a  reluctantc  confcqui  vclit,  du*,  fde Carbonuu.tdtil. EthancgIoifa.de- 

non armis &  vinbus  cxpcnri,(cd aaionc  i n-  clarationcm  magnopere  deprardicant ,  8c 

bcnc  notandam 


1  •    — ^  .......  iiiutjiiwj/in,  *_V-j71<CLUL« 

tcntata  dcbct , l.txjlat.jf  auod mtttu  caufl.  benc  notandatn  aiunt  Bartolus , »« 

crcditorcs, ff.de  vif»tuat.  /Jiauuintantajfm-  ^dlbertcuiinfn.  Satycet.in fin.  AngeLnumtr.t. 

fjercnd* w.Porcft criam  compcty  rationcof-  B.tldusnum^.Fulgofmfn.  Cafhenfsnumer 

fidi  incumbcnos,  vt  procuratorpoftfufce-  Barto/.tnl.2.ff.adlegemIultam,repctund.nu  6.  6 

ptum  mandatum ,  i.aprocuratorc,  cy-l.procti.  vbi  ramcn  f  viderur  icnrirc,  quod  niliilo- 

ratorem , trifr.mandati,iuto\\  1.2. tnfr.de admi-  minus poftir conucniri inparna,non  aurcm 

niftrat.  tutor.  adminiftrator cm.tatis ,  1.2.  §Ji  in  alus  Jocis.  Cctcrum  Alcxan.w^/.dida 

eoff.de admmijirat.rcrum.  Dixi  cx  finispo-  Bartoh  dcclarar,  vt  fcilicct  locum  non  ha- 

iitionc ,  qucm  nonnunquam  vrgcn  poilc,  bcant,ii  proclamataintacclcrinr^idq; pdR 

vr  id  raaat ,  vclun  hcres,  qui  hcrcdtraris  Cardinal.dcfcndirl  clin...^/;////.^,,^^ 

commodomuJclarur,  (i  dcfuncb  ncccm  iu-  S.Pavorm.tbtd.num.  '3.2.1/.  l.objcruarc  §  pn&> 

diao  non  vindicct,/./. tnjr.de /tu  cjuibtu  vt  ctjit,dt -offu.protenf  '  ' 

£ce 
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Dc  ordine  Iudiciorum. 

Tit.  VIII.  L.  I. 

SvMMARI  A. 
i    eyin  prafct  promnci*  dt  canffa  Ubcrtds  dsfceptnrt 


3 


I 
6 


potuerit. 
Stntentt*  Cuttctt. 

Enundatiettxtut  tx  Goihofrtde,  qn*  u 
citnr. 

SoUttiegteJfa  circ*  definitiontm  nofir*  legis, 
£onfider*tte  auQeru. 

%An  fuper  inctdtnti  qnafitent  pronuntiandum  fit. 
DifimUto  mpropofim  quafitene ,  t*qut  txtmplu  U 

m  a 

lujtratn. 

Qssa  qutjhones  incidentes  ftnt  tfr  emergenttt. 
Emcrgentet  quafisonet  quttndefint  Itrminand*. 


Dcinde,  quod  dc  caulla  incidcnte  non  pro- 
nunncr,  icdiblumde  rcprincipali,vtiv.m- 
que  ex  diucriis  cauflis  poflit  in  dtfcnmcn 
vocari.  Primo ,  quod  irmuatprsdidcm  pro- 
uinciac  dc  libcrali  caurtafnon  potuilfedil-  x 
ceptarc,  cum  tamcn  contrarium  apparcat 
ftxl.placety  %.jin*/.fupr,  depedan.  indtc.  /.f.vbi 
eanpfiatsts,&/fitul.  tod.  /.$■  infr.  de  ordtnar. 
^w/.CuiaciuSjVtpcriculum,  f  quodindc  i 
impcndcrc  ammaduertcbat  ,  dcpclleret, 
ftatuit/*»/*" paratitl.  vbi  caulfe  ftatus  agi  dc- 
bcat ,  prxiides  non  habuiflc  auctontatcm 
dc  caulla  ftatus  ,  maximc  ingenukatis,co- 
gnofcendi,  nilicumimpcno  proconlulari,  . 
aut  iure  prxcorio  in  prouinciam  mifli  cl- 


t*  Quajtttncs anomala ,  qut ad merm tamjfa ,  & ot-  |cnt.  Sed  iane,  calem  conciliationem  rc- 

utmadutdtctt  projecmtenemtmpediendamoppe-  {pUcrc  vidcncur  lcgcs  fupra  a  nobis  alicga- 

nipofunt^sundomr-.nttfidafir.t^  a  ^  rei  nommc  a  Cuiacio  poft  Ho- 
II  jndex./ivelit.etiamincutentemcotroMerfiampar- 


ttculan  defintttont,  qma ftnttntum  practdat ,  dt- 
cidere  potclt. 

i*  Qttamuu  Ittdtx  in  canfftt  tmtrgtntibm  decretum 
,    futtm  ntn  interpofutrit,fedad  alttora  procejferit, 
non  mmen  inttUtguntnr  ea ,  qua  pefiea fa.it,  peri- 
dltMrj. 


tomannum  dillcncic  Godcfrcdus  ,  qui  ct- 
iam,  vccxhacdifticulcacc  icfecxtriccc,  pu- 
tac  tcxtum  ioftrum  j*  emendandum  clfc,&  j 
Icgcndum :  adtteprajidu prouincudeUgatitm. 
Talc  tamencivisfactum  probari  mihi  non 
potuic,quod,vcfvpeconqucftus  fum,non 
Bnctptteqnadam^^tnm^tritenem^  [;  ma]lllomini  Wibuspublicisvimad- 
tU*  non  procedat ,  fi  ImUcx  tncempcteni  a/U-       f  r    '    °   .  r 

r         J  r  lnbere,  &pro  fuoarbitnocafdeincorngc- 

14  tAn ftnttntia  fnptrcaujfa  prmeipaU prolatn ,  no-  rc.  j"Aliafolutiogloifecft,  d./.p/acet,  circafi-  4 

ctat,&prefit,tncanjf*tncidentt.  j/«w,quam  ibidcmdcclaratPaulus  Caftrcn- 

tj  DoilrtnaBartohmpropofimqutJlione.  fls  numer.  2.  dubitandum  efle  in  hac  lcge, 

ti  tAn  vit  totnconftitntnda  f,t tnplcn*c*uffa  cegni-  an  prjefcsdc  controueriia  prjefcnti  cogno- 

uone,*nverotnprobauontbut.    .  <ccrc  pollcc,  quod  tradtarccur  de  ftatu  pu- 

17   Qutdiuru  fit, fi mquaSitontmctdcntt  r.etacauf-  1       ,    .* r      ,.        .»•  r 

^ogntiieinfiiiuatlZmnu/nondebJrei.  pilu,  cum  hmulmodi  quarihoncs  non  pro- 

ll  Quamme  fententia  dtffimttua  in  caujf.s tnadtrm-  ^  detcctum  lunidictionis  ,  icd  tauorc  X- 

bwmnnoceattvbtptenacogmtieadl)ibmnoeii,  taris  in  tcmpus  puberratis  folcant  dirTcrri, 

pr*mdscwma'tquodtnfirreJiet.  /.i,*.i.ff.dcC*rbontanoecli<l.  Dccidendi  au- 

ip  Sifenienttaprmctpalupojfitcjfever.,  (tfuvertn-  tcm  rationem  inde  peritam ,  quod  hic  cx- 
ctdentiquafitontpronHnitatHm  nonfii ,  tumhu-       ^       lUo  rcpra.fcntari  coirnitioncm, 

iufmodtfententtamnonnocere,cumexemplst.  i    c  j     J-    i  *  .     \        j  • 

*0    Incafit  dubio  Indsccm  confuUum facere/fi cauf-  ^dnx^od.t  /.velquodagcrcruriudiao 

f*mttxqnaftntent,*mprofirai.aptr,ttu  pcmono  J.pcmt/t.eodemtit.rjrd./.j  %.mtffum, 

3i  %4n  defimtte  "B*rtoU  prectdat  tn  txceptiembut,  &  §•  fi  qutsliber.  Poteft  deniquc  hic  (crupu- 

qm* ptr  mednm  *Utonittn  *Ue  tstdscte  mtenmri  lus  alia  diftin&ionc  f  fubmoueri ,  vc  ftacua-  J 

neqntantj.  mus,hicnon  ruifleconcroucrium,anprav 

gt  StprinctvaUtfententia  nmhe  mede  fubfifierepoffa,  lcs  potucrit  caurtam  ftacus  audirc ,  & dirigc- 

nfi^qssajlitnutncideniud,^  re,icdandcbuencrem,ccercadpriorcmIu- 

furtfrethutm  canfft  tncidtntt prodertt ,  tjr  m-  c  ,  ■  ■  1  \       r  i- 

ttht.  dicem  ionc  pcdancum,  qui  m  luuufmodi 

n  InttlUtlHtnofir*iegit.  cauflls  intcruenire  ncqucat ;  idquc  cx  ea 

24  Qmd  mrit  fit,  filndex,  qni  dt  rt prindpali  ce-  caufla  confirman ,  quod  quarftio  principa- 
gnomtncastfamctdtntucapaxefennipeffit.  lishcrcditatcmconccrncrct.&radofricium 
»/  f^dobtmtMrfquafiietnctdtntptrmodnmnttio-  taiis  Iuciicis  pertinerct ,  omncm  incidcn- 

tcm  quarftioncm  dcfinirc  ,  pronunciando 
fupcr  hercdicatc.  Cuius  rci  imagincm  vi- 
TT  Vius  legis  cxpoiitio  iatis  intricata  eft.  demus  in  l.fi quis  libertatem ,  §.p/anum,ffl  de 
*  *  Nam  cum  duo  prxcipua  pronunciata  petitio.  bercdtt.  qua:  concilinrio,  ii  quorun- 
concineac,  quodis,quidercahquacogno-  dam  aurcs  non  implcat,  quod  contcxtus 
iccrc  ncqueat,poiIit  Ulud  incidenccr  faccrc.  lcgis  illam  non  vidcatur rcciucrc ,  Uli  ialtem 

boru 
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'  Tit.de  ordin.  iudiciorum,  L.  l  60) 

boni  confulcnt  refponfioncm  a  nobis  in  niorumproduci&audiridcbcacanmjnus, 
prxfcnriacxcogicacam.Quod  quamuis  im  authent.i.exceptionem ,  curH  authent.Jiquent.  C. 
pcranribus  Scucro  acquc  Anconino  prarfi-  deprobat. c.fraternitatu ,  deteftb.  itcm an  rc- 
dcs  non  potuennt dc  cauifa  ftacus  difccpca-  fponfio  ad  arriculos  vcl  pofirioncs  facra  fit 
rc,  quooftamcncxintcruallotcmporis,an-  idonea,  anvcrovlccrioricxplicacioncindi- 
tcquam  Dioclctianus  &  Maximianus  rc-  gcar,aucproriusrepudiandaiic, puca,qtiod 
rum  habcnis pocircncur,id,vt in  mulcis  altis,  fic  obfcura,  mulciplcx ,  impcrci ncns  jfacti  a- 
mutatum  fit ,  d.l.s.deordin.  cognit.  rjrd.i.pta-  lieni,  criminaUs.dc quibus  Bart.  tfn.%.  quod 
cet,dcptdan.iudic.  Et  harc  dc primo  legis  no-  obferuartfupr.de  iuram.calum.  Quas quxftio- 
ftratrefponfolurTcccrint.  nes^iidcm  inccrprctcs  emergentes  vocanc,  8 

*  Alccrum  pronunriacum  j* non  minores  quod  lcibccc,ance  iudicium  nondum  nacar, 
difficulcaces  parir ,  quod  infinuac ,  fupcrin-  ex  nonobferuacionc  fblemnium  cmcrgcrc 
cidcnri  qujdbone  pronunriandum  noncf-  inprofecurionciudiciifolcnc,cumincidcn- 
fc.  Vrgenccnimcdiucrfo  Untra  vttU,ff.de  teslongcaliccrfcicliabcrc,&anrciudicium 
minortb.  intntegrum  reftttuend.i.de quare,ff.  origincm  fuam  rcpctcrc  commcmorcnt: 
deiudic.Lprauaricationu, ff.de prauartcat. quanquam  vna  cum  Roberco  Aurehanen- 
ft pubhco,ffad tegem luliam ,de adult l.fijilium,  ii/entent.itb.t.c.t.  hancverborumdiftinctio- 
ff.dchbcral.canff.l.pcnuU.  hoctttul.  Quain  rc  ncm ,  fi  propria  fignificacioncm  vrgcre vcli- 
omiifis  altercatiombus  Placcntim  &  Btil-  mus,nonputcntprocedcrc. 
gari,  iccurus  diftinctioncm  lacobi  dc  Arc-      Admitlaramcn haciplacradirione,  vbc- 

7  nis ,  j*  quam  rcfert  &  (cquirur  hoc  loco  Al-  rioris  doctrirue  cauifie ,  &  quod  videam  rc- 
bcric,nu.2.GioJ/ainverbo,quoi>iamyBarfot nu-  lcriptaPrincipum,  j*in  hancformampenc  9 
mer.o~.  ejrfquen.  BaUt.num.io.  Futgof.numcr.6.  impccrari,  vc  cognoicanc  dc  ncgocid  princi- 
CajtrenfnumS.  Salyc.num.ii.rjr  tj.  Francifcm  pali^qux incidere,  cmergere,  anricxa &: co- 
^yfrctin.num.2. Sichard.  Jbbnt inc.i. num.it.  ncxa.vcladpcndiciacifcpoflinc:  ftacuimus, 
deordtn.cognit.  Menoch.arbitr.quaf.Ub.2.  cen-  vnacum  Inccrpreribus  nas  cocroucriiasiu- 
tur.2.  ctfit  lij.  puco  inccrcifc ,  an  cxccprio  dicis  pronutiationc  cciam  antc  icntcntiam 
propofita  conringac  merita  cautfa?  propofi-  detiniuuam  tcrminandas  eifc ,  /Jta  dcmumy 
tat,an  verofolcmnia iudicii:an  dcnicjucpof-  fupra  deprocurator.  vbi  militi  obiecrum  fuic, 
fitrefcrriadvtrumque.Primo  cafupronun-  quod  procurator  cifc  non  poiTcc,  Lfiquuex 
tiati  onc  opus  non  crit:  Sccundo  cafu  ncccf  ahena  ,ff.  de  iudtc.figntfcantibiu ,  extr.  de  offc. 
kria  cft  :  Tertiocafu  id  pcndcbit  exconfi-  ^/f£4/.vbiquispronunriat,temdiccmcom- 
Iio  opponcnris,  vt  fi  obiiciatur  ad  iuftinen-  pctctitcm  :  v  cl  contra  accidit  in  libcllo  ,  fi 
dum  iudicii progrelfum,  definitionemhu-  mcpiccoccptusiitjLi.ff.deaJpJ/oribw. Narri 
ius  controucrii* ,  &  pronunnationcm  rc-  in  his  nifi  pronuntictur,  non  poifct  in  nc- 
quiramus :  fin  minus  \  vt  tlla  ccrifcatur  fu-  gocio pnncipali proccdi  J.hberit ytnjin.ff.de 
peruacua : Excmph cauifa, imlicuraperirio-  hberaU caujf.l.  a procedtnte,  infr.  dc  diiat.  vbi 
nchcrcditatis,  rcusexcipicndoproponit,a-  idemltacuicurindiiceptationc,qua:excauC 
gcnccm  non  cilc  filium  cius,  dc  cuius  fuc-  lapcricxdilarionis  moca  erar.  Cccerurri  of- 
cclfionetracletur,  cvproprcrea  fc  atalipc-  fcrunttele&alixexccpriorics,  cjux  ad  mc- 
riuoncabfoluciKium  dfc.HicIudexdcila-  ntacauilx-,&eriaad  iudicii  proiccutioncm 
tuscontrouertia,  tanquam  qu.citioncinci-  impedicndam  opponipoifunt,  vtcftcxcc- 
dcnti  nihil  icpararim  pronunriar,icd  vel  ad-  ptio  rci  iudicac£,iurifiurandi,  cranfictionis. 
iudicac Iicrcditatcm,  vel poifciforcm aotbl-   Etenini li cd cofilip^pbiiciantur , vt Iitis con- 
wt,hac i.eyl.2. infr.de  orMnar.  cogmt.i  d-.qux  tcftarionem  ,&examcnpnncipali:>ncgotii 
re,ff.  de  vudit.  Ratio  cft ,  quoctcum  e.;cc-  impcdiant,quoddc.rJpotcft,/.<r/!f^/^$./. 
pno  propolita  potucrit  penmcrc  toum  a-  quu postff.de condtft. indcl.fr atruculpafup.de 
Ctioncm, ^  Luredc co pcrrinucrit,vc  prmci-  tranfactto.  ctiam  pronunriationcm  f  rcqni-  io 
palcmaaioncmelideieicx  ipiapronuncia-  ranc,  qucmadmodumfiquisadprohibcn- 
rionepri.nipali,  lilcnuo  apparcrcpoilit,an  dam  rcftuurionem  in  intcgrum  prartcxar, 
admi!ia,an'noniit.  Quodquidemnone-  id  dciidcrantcm  nori  cifc  minoris  a:taris: 
uenitinexccprionibusacc!inatonis,&dila-  tuncenim  Iudcx  fua  dcfinirioneiianccon- 
toriis ,  qua*quc  ctiam  poft  litcm  contefta-  troucriiam  dilato  ncgotio  principali  com- 
tam  circaiudicii iblemnia occurrcrc iblcnt,-  ponerc poteft, i.intra vtitefff.dcmtnor. inin- 
vcluri  an  tcftis poft  publicaticncm  tci timo-  tegrum  rcjiit.  Huc  pertinct  t.quoniam  Ahxan- 
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drum,  injr.adUgcm  lutiam ,  deaduiter.  vbi  dc-  tinus7FeUnus,  &  Imois  incap.txhibita ,  extr.de 

ddirarinridensqucfcoanccdchniauaien-  iudictis.  f  Cctcrum  haec  dotfrina  au&ore 

tcntiam,an  quis  rationc  fcraitucis  rcpclJcn-  Paulo  dc  Caftr.  hael.  mtm.fi.  Sichard.  num.p,  ' 

dus  lit  ab  accuiacione ,  quemadmodum  ct-  Iaibnc  dJ.2.  Bartolo  tbidem  inrepettt.posi  ln- 

iam  vidcmus  rieri  in  caufla  prxuaricarionis,  noceni.  Natta  2/t.num.j.  Antonio  Gabr.  l/b. 

I.3. ff.de prausricatortbm , iiuc illamquaeftio-  jMt.det.xcept.conctufi.n.j.Schz^tAnoYzt\' 

ncm  cmergcntem ,  quod  pendentc  iudicio  tio  itttrsci.  de  nntUtat.  tit.  qusiiterfinttntts  ty 

haclabc  fc  quis  obftrinxcrit,  fiucincidcn-  frocejfus ,  qui  dtcuntur  nu/Ii ,  defendt  feu  re* 

tcm  appellemus ,  quod  reus  dicat  fc  codcm  farari  poffunt ,  ntmero  S.  Fchno  in  cap.Jubor* 

crimine  ab  alio  accuficum&abiblutum.  tanumero  ^poft  gloifam,  Bucrium,  Dorai- 

Eodempcrtincrevidetur,quodiiinrcn-  nicum,  Imolam,Ludouicum,Baldum,Ab- 

tacaquxftioncciuili  ,concroueriiacrimina-  batcm  ab  illoadduccos,  interpretarionem 

lisincuicrit ,  fuper  ea  primum  pronunriari  &  cxccptioncm  fuam  habct  inperibnalu- 

folcat,  l./in.  hoc  tttul.  Quod  (i  autcm  hx  &  fi-  dicis ,  qui  ii  incompctcns  allcgctur ,  procc- 

milcs  cxccptioncs  ca  mcntc  &  cogicacionc  dcndo  ad  vltcriora,nonidem  vidcarurcon- 

moucantur,vtmcritacauIlarprincipalisim-  iequi,quodcxprcilapronunaacionecrrice- 

pugncntvcl  cncrucnt,  tunc  vnacumprin-  rcpotcrat,  vca&aabillo  intcrpofitarataef- 

cipali  citra  lpecialcm  pronuntiationcm  po-  ient,  quod  intelligunt  Vantius  atquc  Anto- 

tcrunt Ibpiri,  <uth.tcl.cr  d.t.cUgante^,%ftpo'si,  nius Gabricl  inillo iudicio ,cuius luniiudio 

jf.  de cond.  indebit.  lfin.ff.jint,  refand.non pojf.  iunditus  nulla  elfet :  non  autcm  ii  pcr  cx cc- 

Obieraandumauicnieftjudiccmadhas  ptionem  elidi  cancumpollic.  Ediccchanc 

rcgulasnoncamanxic&rcligiolcalligacum  dcclarationem  in  prxlcntia  non  dccrcuc- 

cllc ,  vc  ii  nidc  rcccilerit ,  nullius  momcnti  rim  apcrtc  oppugnarctamen  Hiipecta  cx  ca 

cifeccnfcantur,  quxabilloactafunt.  Nam  coniideratione  reddicur,  quod  llla,  qux  a 

11  incidcntem  f  concrouerfiam  poccft,  fivc-  noncompctentc  iudiccftacuuntur,  vtirri- 

lic, parcicularidcfinicione,  quxfencenciam  tanullomodoconualcfccrcpoiTinc,ncque 

prqccdacvclinipiaicnceciaprincipaliscauf-  pcr  icncenciam  dirfiniciuam  ,  ncquc  per 

iacomprchcndacur ,  dccidcrc,  vt  docethoc  contirmacioncm  cius  cx  appcllacionc  fc- 

loc 0  Birtol.  nmnero  S.  aiUgtns  l.  tntra  vtile  ,ff  cutam ,  tft  exprejfim  ,ff.  de  tpull.it.  &  toto  ti- 

demtnor.  m  tntegrum  re/ftt.  ^flbcrtc.  numero  tklo  ,  fi  s  non  compctente  Iudice  jtntentta  tu 

2.po'stgloff*m  1.2. de ord.  cogntt.  Batd.  numer.it.  ta fit ,  cum  ctiam  crcs  fcnrenciceconfbrmes 

crrj.argum.c.j.dedonation.intervtrumejrv-  id  prarftare  ncqucant.  Glojftin  ctetnent.r.tn 

xoremj.Tttio.jotut.  m.itrim.c.cum  d/Ucius,dc  verb.nonobfiant  ,defiqucfir.poffcff.  B.iUtust.r. 

cUc~iio.in  6.c  Uttor.qutfii.JintUgttim.  c.tp.tuamy  Cod.fi anoncompettnt.t/tdice,  lajbn  intjifinon 

de  ordin.  cogntt.  Idem  quoquc  eucnirc  ani-  obtuUt,  4.  §.  condemnatum,  n.  20. ff.de reiudic. 
m.iducrrimus  in  quxlhonibus  cmcrgcnci-      Ha&enus,  vcrum  pronuntiatio  neccffa- 

bus, vt  h  Iudex  pronunciationcm  liiam  non  ria  iit  in  quarfirionc  incidcnti ,  conicqucns 

11  interpofuerit,  ied  tacitc  advltcrioratpro-  te^^^pjciamus^anfcntenciafuperprin- 14 

celfcnc ,  non  camen  incelligacur  llla  ,  qux  cipali  quxftionc  prolaraproiir,  auc  noceat 

poftca facic periclicari. Quamuis  cnim glof-  in cauifa incidcnci?  J£c Banolus  b/cnumeroj. 

ktnvcrboyquontam,  alicer  icntire  vidcacur:  tccrcaquxdampraxcpca,adquxhancdif-  it 

tamcn  tandcm  gloffam  rcprchendunt ,  &r  ccptationemputct  exigipoiTe,c6plccl:!Cur, 

ab  cadcm  rcccdunc  Bartolus  ini.a proceden-  illamque  traditioncmpro  maion  parte  am- 

te numeroj.rjrjequent.tnfr.de dttatton.  -^fngtl.  plc£tuncurSaJycj»*.£  &fiq.  Caftrenf  nu.7. 

l.2.ff.jiqutsiniusvocat.nontertt.  S.tiycetus  nu-  Fulgof  nu.4. Francif  Arct.**.j.  Bald.tnt.fi 

merolj.cap.exparte,2.extr.deappcU.ition.&ibi-  iudex ff.de  hUauifuiveiaUe  jurfunt  ,n.j. 

dem  Panormttan.  atqtteDecius,Pautus  Cafircnf.  gcl.«*./.nec  diilcncic  Albcric.  ibtd.nn.j.Si2- 

inhacl.numerop.Stch.trd.num.p.  lafon  in i.2.ff.  tuit autcm,  largitcr  rcferrc,an fummaria,an 

fiquis in tus  vocatus non  iertt,  num,.i C.illegatd.  vcro plcna cauilx  cognitio  intercciTerit ,  vt 

cap.exparteyj.cUment.fi».crl.finautem>  §.fina.  illis  res  iudicata nopreiudicet,hic aliud  pro- 

jf.de negot.geft.  cap.exhtbtta ,  extradtiudtc.  Pa-  bandum  ilt, l.fiquisaltberis, %.fi  velparensff. 

normmn.tncap.pr*terea,  dediUt/on.  Soctntts  deUbtr.agnofi.&%.memintfe,&tbtd.Albcrit. 

tn  ttb.j.  conftl.  0p.  Aymo.  Crauctt.  conjil.77.  mt-  K^fnton.  Cordubenf.de Lara  ,gUffhicin  verbo, 

mcro  /7.  Anton.  Gabrtel ttbro  2.  commttn  con-  quomam.Couarr.pracJ.qutefi.c.tf.num.S.Loriot. 

dufton.titul  deexccpt.concluf.t.  Fr.tnc/Jcus  Art-  dercgul  turis,  axiomateSj.  Natta  confiUo4?j* 

num.S. 


Digitized  by 


Tic.  dc  ordinciiidiciorunljl.^;  £0j 

0».6.tib.2.Bertrsnd.cohfjs7.  nu.S.tih.t.Psrif.  ii6.*Ucgsnttig.momtntsne*,  ciresfincm,/upr. 

conj.to. nnm.ij. tib.2. AUxdnd.co,f.74.h»m.2.  q»i  Ugtttmsmftsnd.  iniud.terfhkb.  &/ fiduo, 

Ub.2.PetrusSurdusintrs£nt.destimcniU,tit.i.  ij.  %.idtm  IutisnHs ,ffdciuretur.  Fatenrur ta- 

quifttone  i26.Ange/ttstn  %.q»sdr»ptij?.  Inftit.  mcnirideprxfumtionem  mfcij.ft  quti  tiber- 

dcAthon.  Decunus  conf.66. totitm.j.  verfte.qu*  tstem,  %  finff.de pctit. hcrcd.  Vt fupra dc fum- 

sjfignstio,  votitm.  2.  Rebufftts  tn  tomo  i.  de Jen-  rhar.iudicio  diftum  cft. 
tcnt.proutfions/.srttcit/.t.g/offs  2.mimer.}4. id-       Rccipit  dcindc  traditio  Bartoli  &aiiam 

quc  etiam  proban  potcft  pet  l.pcnutitm.ff.  Jimitanonem ,  vt referatur  ad  picnurri prx- 

dehisqttijut  vel sUen. iurtsjunt.  Scd  hic  ani-  ludicium  t  f  non  autcnl  fi  traftetur  dc  aJi- 18 

maducrrcndumcft,  Bartoli  doctrinamcir-  quapra*furrinonc,quxnafcarurcxtaIidefi- 

ca hoc  mcmbrum  Hon  exigu*  auftoritatis  nitionc,  PetrusSurdusd.qusft.  126.  vbi  mul- 

vins  ablolutam  nort  vidcri ,  cum  ftatuant,  tosallegat,  quamuis  in  prxfcnti  quxftionc 

nontantamvim  deberc  nos  conftitucrein  noriloquentC5,fcdilIanimirum,anproba- 

plcrta ,  f  aut  fumnuria  cauifx  cognitione,  tio  in  vno iudrcio rh-ita aliquid prciudicii ad- 

quam  m  probationibus.  Romsnus  in  l.natu-  fcrat  in  aliOj  atqucinter  alias  pcrfonas ,  non 

raftter,  §.  n»ht/comtiunr,ffdescq:urend.ve/s-  adeo ,  vt  mca fcrt opinio, inconfidcrare.  Si 

'""•Fffjfvum.is.  dribtdem  Alc::tnd.  nttm.7ft  enirh  intcr  cxtrancas  pcrfonas  tantum  au- 

Rip.  mtmjS Socin:tstncfi:Uricus,c:rc,tfinem,dt  £orirans  habcant, cur nort intcr cafdem U. 

forocomprt.  Fetin.  t.n c.ctuffimqujc>n»o,er.6.de  csuJfAmq»*,ti.dciefiib.LsdittoPio,c.cunifuper 

ftfi^tsco»f472.r,umer.jS.^.jton.Gibrie/  ff  dereiudtc.  Alcerumdirtin&dnis  aBatto- 

Uti.2.com!nf2.ttr.deexcrpt.num.7.post Itcob.de  Id  propoficx  mcmbrum  lubdiuifionem  ha- 

Butno^nton.Hippo/.  Corneum,  Arettn»m,&  bet :  quod  fi  plen.1  cauflx  cognitio  adhibi- 

stiosjosn.  PetrusSurdusin  trscfxt.  destiment.  ta  fit,  intcrcfle,  an  f  fcntcntia  iiipcrprinci- 19 

t'ru/.r.qit*ft.t26.qmmiikosrcccnfczyBitdus  palipoiTitcircvcra;  ctfifupcrincidcntinon 

in i.filudex, ff.de  hts ,qutj»i  vclstien.turis funt^  lit  pronuntiatum ,  vt  fcilicct  tunc  non  prx- 

n».6.inprtmsleclur.  Abbds  confiso.co/.t.  ^sfn-  iiidicct  in  caulfa  incidcnti ,  quod  fupcr  ca 

tomus de  Butrtotn  csp.  sduerfsrio,de exceptio».  nort  videaturpronuntiatum ,  allcgar 

Imol.  csp.cumexttteris^derefittut.  tnintegrUm.  de  huquifuivc/stien. iurtsfttnt,  rj~/.2. infr.  dt 

Quc  nnimaduerfio  admitlailiadcclaratio-  *^//».  «£////.  Q^une,\Tadprxfcntcm  in- 

ncu>lcr.iripoiret,quamadfcrc Alexafld./*  lpcccidncm  appliccntur,  cxpofitionc  indi- 

Udtuo  Ptotf. num.7.post tscobum  Butr.  Fetin.  gcnt: Si pronuntiCtur,qucm  ali dcbcrc,nori 

csp.csujfimyH*yde  teft.  Anton.  Gsbrid.d.con-  Itatim  confecrarium  eft ,  lllum  proprcrca 

ctitf.2.  nrtm.s.  ii  plcnx  probationcs intcrccf-  iilium  clfc ,  Ctd  dc  vcritatc  quxrcndum  cft, 

icrint  tam  retpct.hi  ordinis ,  qium  proba-  quodinultx  alix  poflintetfccauife,  id  prx- 

tionum ,  id  clt ,  fi  iion  morc ludicn  fumma-  itandi ,  vt  apparct  cx  /./.  &  toto  tttul.  dc  in- 

ni  pcr  vnum  ccftem ,  fcd  pcr plurcs ,  aur alia  ftnt.  expoftt.  /fins/.  C.de  ordin.cogn-t.  J2x  qua 

legititna  racionc  ridem  lux  alJcganonisad-  colJigittir,  paupcri  agcnti  in  iudicio ,  prx- 

ftrmgant:  idqucktis  contcftationc,  &aliis  ftadaelfcalimcnradcbonis,  adquxitisha- 

folcmmbus  nidicii  inccrpoficis ,  tsp.venicns,  bcrc  prxiumitur.  Spetnister  titul.  de  inqui- 

detefttbus^wx,  li  ludex  lineftrepitu&r  figti-  ftiiont,  §.  z'tiim.nUmcr.2.  Rotsdecifonet.titul. 

ra  maicii  iuas  partes  accommodarc  iuifus  de  sccuftt.  insntiquis.  ^yfntonius  Corduhenfis, 

fi^ommifolem^Umen.Jipecontingtidever.  /ftquistibcrUSftvelpsrensJetibcr.s^ofen. 

borumjigniftcs. &  lioc rnodo conucnicntcm  numcro  4?.  vbi  plurcs  eriam  cafus  /qttibus 

rci  cxYnicioncmfuiccpcntAinccrcauifanl  cxcranex  pcrforix  aii  dcbeanc,acciinlulat. 

pnncipalcm  6:  mcidcntem  nccellaria  ali-  Errimiicro  adus  alcndi  manans  cx  fontc 

qua  fit  contcqucncia,  vc  m  fccundo  nsem-  pictacis,taniaIiis,quamrtliisconucnircpo- 

bro, quidul  lit,  accuratms excuricmus.  Vbi  ceft. RuinutconfU.ct.numero +.Psrift.confitio 2. 

tanicnomitccndumnoneft,nondeclfcau-  numer.242.colum.2.  Siigittirdccaufldpriri- 

V  ctorcs ,  qui  contendant,  fquodlidcqux-  cipali  &  incideriri  Iudcx  plenc  cbgriouC- 

ftionc  mcidcnti  plcna  cognitioinftituatur,  rit,  &  non  applreat ,  ex  qua  cauifa  rridtus 

cumidnondcbcrcT,tunciiu]lunundcprx-  fit  ad  ita  pronuntiandum :  Hoc  cafii  fc- 

iudicium naici ,  vt Sslyc.hu num.p.  Rebuff.di  qucnda  crit  Bartoli  fcntcntia  hic.  Quod  fi 

fentfrouifionsl.  tnprsfst.».tj4- vbi  auttor efty  vero  in  iudicio  vna  cauifa  id  faciendi  fola 

propccrca  quandam  iententia  rcuocatam  dedudlafucrit,  vcluti,  quod  quis  tanquam 

cifc  losn.PetrutS»rdusmtrstL  dcsUm.  ttt.i.q.  filius  aliraenta  peticnt,  &  cxcipicndo  pro- 
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poficum  fuerit ,  illum  fUium  non  dfc ,  at-  quetur,  cundcmaluimdcWi  ronrwtfc, 

que  probaaoncs  huius  rci  lufccpc* ,  &  Iu-  vtdocttg/ofitn  vtrho,quonum. Bartol.hu n.t. 

dcxadiudicaucrit,vcldcncgaucritalimcn-  Sa/yc.nu  S.Cafir.nu.r.fu/gofinu.j.^neon.Ga- 

ta,  hoc  cafu  cxiftimarim  inadcntcm  qu*-.  hrielUb.2.ttt.dttxctpt.conc/.2.uu.2.  AngpLAre- 

flioncmquoqucpcrcmtamdTc,/./.§^»^»  tmd.f^prMudtciaJes^t».t. 

enm  dntbm Ugtb.Jequent.  ncquc  alio  mdicio  Notant  autcm  hoc  loco  Salycctus  nu.p. 

rcfurdtaripofr^mfidcalusidlradcndicaur-  Anot/Mfiludtx^t.BaU.infin.  GUfa.  tnU, 

fis  apparcat,  vcluti ,  quod  matcr ,  aut  is ,  qui  m/r.de etdtn.tognit.  ^fntm.  Gabnti  d.concluf 

•  patrem fc ncgat,  non  adhibuiflct  Senatuf-  2.num.+.posl Caftrtnftm,  Bartoium.ALhcrtc. de 

confulti  Plautiani  folcmnitatcm innutian-  gjfi,Butrtum,Calderumm,  \cral os,id non  lt 

do,/  /.  i.p*n*,&i.quin  imo,fdeUber.Mgno-  procedere  m  cxccptionibus,  qua:  per  mo- 

fcenA.  vd  fi  filius  fc  ipfum  cxhibcre  poflit,  dum  acrionis  m  alio  mdicio  intcnian  nc- 

vcl  indignus fit, qui  alatur, Lfiquud  Uberis.f.  qiicAmJ.peremtor^sdnfrafintent.refi:nd.non 

§.Jed ftfiUm ,  &  §.  idem  Judex  ,f.  todemti*  /^Scdlancquamuisratcricoucniat ,  huic 

pcr  modum  a^rionis  fuccurrcndum  non  cU 

*o    £ro  tollcnda  itaquc  huiufmodi  f  ambi-  fe:camennonanimaducrco,quarciuudpcf 

guitateconfuluusrucnt,iiIudcxin  fentcn-  modum  rcplicationisricnncqucat,  tirortc 

ciadcfiniuua  cauflam  ,  cx  qua  id  faciat,  a-  ipfius  mcentioprindpalicerrundaca  fuiflcc: 

pjriat,^ doctt BartoUu in dl.fi  ludexjn  t.vcr-  maxime, cum Oc hic illa diftinctio praxedat, 

Jicu/.  quarc  Guiltelm.de  Cum.  & o/lendimus i*  L  an  rcalcs  cxceptioncs  fint  oppolica:  in  vim 

proptrmdum,  §  jllo procu/dubto,Jup.de iudtctu,  dclacor  <at,an  pcrcm toriayra vt  m i nus  plena 

ahasin dubio, quod lncidcnter motum tuc-  cogniuoadhibita, Cardtna/.c.cumeUUcim.de 

rit,non  vidcbicur  lublatum ,  cuius  rci  excm-  ordtn.  cogntt. 

plumproponi  poceft  in  cauifacompcfaun-  Et  hax  dc  prima  membri  huius  partc. 

msvclrccoucncionis.Sienim  Iudcx  apcrrc  Qjjodf  fi  vcro  tra&ctur  dc  tali  icntem  ;,  tt 

fcprobauencipUmimpIoracionc compcn-  quas  nullo  modo  fuhfiftere  poflit ,  mfi  po- 

fationis,maximc,  fi  idracicndi  cauifamcua  taix  qua?ftionisinddentis  definitionc ,  hoc 

c6plcxusfucrit,cauil"afcmcl  fopita,rcuoca-  cafu  reipcctiuc  in  cauua  inddenti  prodc- 

niniudiciumampluisnon  porcnr,/.j.7,/V/*  rit,&nocebit.  Excmpligrariarirulicuitquis 

dtem,  %fin.ff.  decompenfi  Ahud  autcproban.  pcucionem  iierediuus :  poflcilbidlum  au- 

dumcrit,  li  tacitc  pcruioncm  alccrius  rcic-  dicndum  non  cife  conccndic,  quod  lemus 

ccnc ,  forcc  quod  itis allegatum  non  eifcr li-  fuus fir: pronuntiatur  fecundum pctcntem. 

quidum, Ijftul  infr.deco'»penJit. vd quod  (i-  Hic  neceifariofatcridcbemus,inddcnccm 

mihs  caulla  interucnirct,  l.fm autem J.  %.fi  illam  quxftionem,  feruusfucrit ,  an  libcr, 

quncunque  moda  ,ff.  de  negot.gcj/u.  Bjrtoi.  d.L  filcncio  quoquc  tcrminatam  fuiife ,  Ug.2.  de 

fi  Iudex,  ctrca finem.  ^f/:gt/us  tbidem  numcro  t.  ordtn.cogntt.  BttrtoUos  htc  numer.j.  Caftrcnf.nu- 

verfic.au' fentenha  lata.  ^AigeUssAretiu.  tn  §.  mero  7.  S*lyut.num,g.orgum.Lquottens fupr.de 

prnudutales ,  nnmer.i.  verfic.aut fuit  taatere-  mdtciu,  &Lt//udy  ff.dt tdqmrtnd.  cromttt.ht- 

utfum,  quemtbtdtmnum.z6.fequtturlafonL2.  rtd'Ut.  Fulgofipum.*.  Subsrdjium.14.  ^lUt- 

CJcordin.cogntt.aBart.citat  i.  Ad  prarientcm  ric.in/ filudex,f  dt  hu ,  qur/ui  ve/ aliaiuuru 

inipeirioncm  dcriuari  poccnc,  liqurracur,  funt,num.j.  vtrfic.AMprsuuduuhscH  ex par* 

an  m  calu  ciuidcm  Icms  is ,  qui  agc  bac ,  ier-  ttadoru.  K^fngd.ibtdem  num.  1.  BaUl.numer.jt 

uus cx co  ccnfcri  pollcc, quod  hcrcdicai  pc-  circafnem, Ucfur.j.  K^ngei.Aretin.d.%.prsuw 

ura  ipii  dcncgaca iic , cum  quidam lllum  lcr-  dutaUs, num.t.  Ad eandcm quoque caulfam 

uum  fuum  dfc  concendcrcc.  Ec  fanc  ficon-  f  Barrolus htc  num.j.  dedlioncm  noftraf  lc- 1) 

itarcc  cx hocfundamcnco  fcnccnciampro-  gis dcriccrcrcconatur,quodtamcncoivfti- 

ccilillc ,  non  vidco ,  quarc  talis  habcn  non  tuo,non  carcrc  icrupulo ,  fi  fortc  pupiUus, 

dclicat.  Cetcrum,  fi  illud  ccrtum  non  iit,  aut  dcicnforcs  ipfius  ncdum  hanc*  kd  ct- 

quod  mulrx  pocucnnt  clfc  caullx,  ex  qui-  iam  aliam  cauilam  adquircnda:  hercdita-  r 

bus  abiudicari  hcrediras  pocucnc ,  durum  tis  propofuilfcnt :  fortc  quod  ihftitutus  ct- 

proqil  dubiocifct,  ii  cxhac  confidcratio-  feitcftamcnto:fitamcntalcscau(laeinmc- 

nc  quis  cius  pcribnam ,  vt  fcrui  vindicare  dium  adduwtx  non  cifcnt ,  non  grauacc 

poiTcc,  vc  in  prxfcnci  quoquc  lcgecucnire  Barcolo  acccdendum  puxarem  Ca/irenfis 

pocuiffcc,  in  qua  fi  hcrcdiras  pupillo  per  fcn-  htc  uumtro  7.  <  .Alberuu*  de  Jio/a  tn  %.Ji ludex, 

tcnuam  aufcracur : non  tamcn  lndcconic-  w<r^.quodnonpxobaihoccfl*c,quodab 
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illrtcontihj^tabt(fe,/.*^^/4/r/i^/r#-  rcfpuerc  non  dcbeamus ,  le£.  fimaL  ff.  dt 

h.uton.  I.  qutRoma.  §.  duofratres,numer.  so.Jf.  tcteptilat.  tjf  Lfm.  Cod.  deimdicla  vidutt.  toO. 

de  verbor.  obttgattomb.  ^fnton.  Gabrtel,  titul.  quod  6c  ipfum  animaducrtcns  Iafon,  /.  qui 

deexcept.comc/mfj  m1mer.t4.vbtp/nresreferf.  Xonu.$  duofratresp.4t.Alc.ibid.m.  10.  ejrtl. 

Quo refcrri cnam  potcft  cafus  a  Sichardo  dJ.vimdtc,mtem. cmm S.dmofratres.xxon ea  ra- 

Ltc  numer.  /.  propo(irus,u*  cum  exhibiro  chi-  rionc  conciluhdam  putat ,  qua  Bartolus,  vt 

rographoScius  a  Tirio  millc  rlorenos  mu-  mdedirrerctiam  mcaamur,quodadalium 

tuodatospctcrer,iscxcipicndodicar  ,lecx  finemagatur,  (cdquodin  (crundoiudidO 

co  non  clle  obhgatum ,  quod  chirographu  nihil  fiat  contra  auctoritatem  prioris  lertte- 

hllume(let,&:iudcxTitiumabfoluent,non  riat,  quippc  cum  cx  noua  caulfa  iudidum 

itatim  proptcrcafalli  nominc  condcmna-  moueatur ,  lalicet  ex  caulu  euidriortis.  E- 

tumSciuminramcm  ccnicri,  quod  multac  uicramautcmremccn(eri,cumciushabcn- 

cauilx-  mftrumento  non  credendi  cifc  po-  di  (pcs  per  fentcntum  prarducft,  l.euutus, 

oicnnr.  Allcgzt /eg.  Luctus.ff  de  his  qutnof.  2f.cod.tit./.habere  licere,  /7.  eodenttit.  Nc- 

14  tnfam. \  Hxc  tamcn ,  quar  diximus,admit-  quc  venditorem, qui pnorcm obtinuit  fcn- 
tendanonfunt,fiiudiccm,quidereprinci-  tcntijm,po(fecmtori  obiiccrc,  quod  talis 
pah cognoiut,ringamus non  fuilfccapaccm  fententia  nnufta fucrit , nc pfopriam  turpH 
incidenrisquar(honis,vtdcillapnncipaIitcr  tudinem  d\c£Ci,Lfiplurium£.i  jf.dc  lcgat  1. 
cognolcerc  &  pronunriarc  non  porucrit,  Alciar,autcm</.§.^^tf/r«,putatintcrclTe, 
Gajir.  htcn  7.  verfejr pradttta,  Anton. Gsbrtel^  an  in  ipla  fcnrentu  exprcila  ur  caulfa,  quarc 
a.conciuj  j.n.17.  &  14.  Idcm  quoq;  cxifti-  cxccptioadmitraruraurrciiciatur,aur  rton 
mo  proccdcre ,  (i  ludcx  cxccptionem  pro-  fit,vthicproccdctdefiniriolegis,  vimdtcam- 
poiiramuicnreieciirct,q,n6clfet  prob.ua.  ^w.IllicvcrordponfumIuriiconfulti,/*§. 

Qupd  Bart  ol  .1  n  pnma  lua  partitionc  n.2 .  duofratres.  Et  harc  cxpofitio  mihi  non  dilpli- 

pro  ccrto  vidcbatur  alfererc,illud  *.*.in  di-  cct,  quancjuam  non  vidco,ii  in  Lvtndicant^ 

iceptanoncaliqua  rationc  rcuocat  quxrcs,  comprchenfaruiifet  caulfarcpudiandarex- 

an  lentenna  (iipcr  i  ncidcnti  lata,prariudiciu  ceptionis.quod  illa  quidquam  momenti  ra- 

hiciat.fiinalioiudiciopmodu  "factionis  in  ccrepotui(fct,quipncquimajufcftumiuris 

15  conrroueriiam  deducarur,diftingucns  in-  crrorcm  conrinuillct  contra  leg.  qui  tejia- 
tcrciic,.m  tahsachoad  eundcm  crrcitutcn-  mento,3?.ff.  deexcuftt  tutor.  ejrcapit.  1.  extra 
tiat, anvcro.ui  diucrlum,  vt  luperiori cafu  dere  W/r.puta,  lideclaraiTet,  talcm  cxcc- 
obltct /duob.tp.jf.deexceptreitudtc  Vltnno  ptionem  non  prodelfc  ci  aducrfus  illum, 
vcuicaludiftinguedufit,anmoueamrquar-  quiexpoftfactodonlinium  quarfiflct.  Rc- 
(hoftatus,an  veroaliuscontrouerfiar,vtillic  pugnat  dchmtio\cgisJsdTttto.jfderei  vim- 
C  nremu lcmel lata fauorclibertatis  vcl fta-  ^/f.Delcnditamcnpotcft  opinio  Alciati, (i 
t  us  proiit,hic  aur  dirfcrctia  cx  co  con  ftituaf*,  non  iuris  vcrba,fcdrac>i  in  (ententiam  con- 
aiipronumi.irimilitproexcipientc,anvcro  wMct,vt  d.§.fduofratres  ,xc\\ix\(i,vx  Fuf- 
jP  actorc.vt  qui  cxcipiendovicir,commodu  gof  htc  numer.  /.  proponit ,  dcclaralfct  ta- 
\  .  tanxicnrm  J.qusKoma  t22  §  duofrdtres.  lcm  cxccptioncm  non  tcncre,  quodcon- 

jf  ieverb.st»!  nonidetamen  fcnicrurinpcr-  ftarct,  rem  non  fuiftcvenditamautvcndi* 

*6  fonaciusjquiexcipiendoluccubuitjf/x'/*-  tioncmcxaliquacaulfanofubftitilTe.  Hoc 

diranttm,i7.cuml.{eq.ff.decutff.   Quamuis  enim cafuidem  quod  tn^dmo fratres,  pro- 

itaq;hanc  banoli  traditioncmprobcntCa-  bandu,  neqirctradationilocumclfccxifti- 

flrenf  htcn.7  Alber.poJlodofrcd.Iacob.Butr.  marem.  Quanquamiuque,VtdiXi,harc 

tt.  f.fii/d.  d.ljiiudexm.s.iect.  2.ff.dchts  quifui  Aldariobfcruatio  mihi  non  dilpliccat,  ta- 

•velal.ttir  (itntsAngel.num  1 Fettn.incapjub-  mcn  puto  huius  rci  folurioncm  cx  tcxru 

crtiji  j.cxtraderetttdtcat.i.Ange/.t^frerin  in  leg.  vtndicanttm.ff.  de  eutclton,  ejr  Lfrq.  pc* 

§  pr£tuJtctdles,InJ/it.  deacf  n.i.  hfombid  m.  tcndam  dlc,  ddcrn  cmtori  aclioncm  du- 

/      je-.Salyc  /// /.z.crcafn.  nfradeord.cogntt.Ah-  plac,cx  ftipulationc,  vcldcnique  excmto^ 

Ltsmc  aJuerfirio.Jcexrrpt  pofi Anton  deBtitr.  quodhasactioncshabiturusruerat,/icXtra- 

fjr alsos.Jnton  Gtbritl.d coiu/nf.2  //./f.tamcn  ncusrcm  emtamauocalfct:  Multo  iuftiori 

jnihi  Utisfacere  non  potuit,  quod  cadem  igiturcxcaulfaidinperfonavcnditorispro- 

maoeflcvtdcatur,fiexdpicris  fuccumbar,  bandu,qconrractuafc  inftirutu,&Hdeda- 

q;;cm.ic!modum  (i  0brinc.1t,  &:  quod  m  tamim^bcconucllercnitatur-Etlicctcun- 

vno  rclarorum  luftumclt,  Uludin  rcliquo  dem  cxccptionc  rcpcllercpollet,taraenid 
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facere  non  cogicur,  fcd  habcc,  vc  aidufU- 
confuIcus,clccltioncm,  vndcopponcrcilla 
porcftvelnonpoccft,&fi  alcerucrocafuiu- 
dex  fundum  vcndicori  adiudicaric ,  quod 
cxccpcionis  mcnca  in  iudicium  dcdu&a 
nounc,aucquodta&um  non  ikprobacum, 


*4 


26 


lAn  Itlii  conteflatioim poffit  contraht ,  quodquu 
fitttatur  tnttnttonem  *clorie%fitiris  txctptiombm 
fibt  comptttmtbut ,  dtnerf*  DoQorenu ftnttn- 

u*. 

%An  rtfponfi»  tx  intermdlo  fhita  tituconttft*tuy 
nemintimcAt* 

'DtftmthoMMQoru. 


vclquodcxiftiractdominiumpoftcaavcn-    27    l^onfnffictt  ad  titu  ctntrflMtontm,  qttod  aclor  ti- 
dicorc  cjuxlicum  cmcori  non  prodclfc,vt  btUmmtxhtbtM. 
hoc  ipfum  dupucarionis  cauua  hoc  loco  af-   2t  Ptr  &  rtffionfiontt  Isiis  conttfl, 


fcritFulgofius,  hiscafibusemtori  illud  fub 
fidii  dcnegari  no  dcbcc ,  quod  compccerct, 
i  i  ab  cxtraneis  fundus  cui  cc  us  eflct.  Pocuilfc 
cnimcmcorcm ,  qui  dc&ioncm  harum  a- 
&ionumhabcrct,adiioc  ipfum  conniucrc, 
vcftnccnciaprolacaftipulatio  duplx  comic 
ccrccur>  quemadmodum  videmus,non  lm- 
probari  factum  cius ,  qui  cum  abfcncis  net 
gocia  gererec,  imprudens  rcm  ciufiiem  c- 
mcrir,  u  is  compcrca  rci  vcritatc  fubiiciat  a- 
Iiqucm,qui  a  fc  pccac  nominc  abfentis,  vc 
hoc  modo  ftipulatio  euidionis  comitci  pok 
fit.  /.  affr  ti.ttur.tsg.  %cum  me  *bfcnttL~>. 

Delitisconteftatione.Lexi. 

S  VMMA  RIA. 


* 
3 
4 

s 

4 

7 

i 
9 


10  tsJdiuem 
partis. 

11  Lnis  conttft.ttio  quidfit!  vbt  txamtnM*  vttrttt  de- 

fcrtpttentt. 

12  Inftt  citc.quomodo  Utis  conftatto  contrahMmrtqmot 

quafltoutihabt^f 
tj    Lttu  conttflMto  ntdum  perprtneipatttperjenasfed 

ettam  perprocurasoru  contraht  pftcft. 
ta\     tsfpudquem  Uiu  centeflatio Jlcrt  debeat^ 
l j    tsin  requtratur  quod  mdexpro  inbunalt JrdraC. 
l6    Qutbui  vetbu  Ittii  conttflatto  conctpi  pojjit 

dcbtat,  vbt  txamtnau  ditttrftform*. 
tf    Forma  tttu  contrjlattonu pro  trtbunatt  Sptrenfi. 
ti    'Dfficultnttictrca  hanc  ipjam formam.. 
i9    tsfn  adiuu  conteflattontm  requtratur  vuu  vocit 

narratto. 

jo  tArgMmtnU&Dotlorttqmtddtfindant* 
2t  Contr*n* ftnttntut  autiortt  citm  argumtntii, 
22    tsfn fitffictM  vulgtcris  (j  vfimta  contradilltefiiui 


i» 

3' 
i* 

33 

.34 

V 

3' 

37 


non  contrabt. 
tsfnperoppefiiienem  exceptioeis 
fiat. 

DtfttnQtolhQi 


>ftdpoft 


Vnde  litis  conteflattoa 

Cr  Cutacium^. 
osfliatnttrprttMto  /acobi  'Hruardt. 
Stntentut  Vigeltt  in  t 

ExpiuMtO  auQtris. 
tsfnconttfl*tto* 

tauonedich  vidtatur. 
Caujfa  luis  centtJtMionit  mtrodncenda. 
Quare  nuuoru  noftn  titi*  conteftMtom  tam  mfignei 

tJjTttlw  aimbMertntJ. 
Explitatio  prtftntis  trxtm. 
tslnttqumu  aJroi fuift  poJtuUtteneim,ati»i  < 


Ptrtmtorta  txctplio  non  i 

ftattonem  oppont Jelee. 
tsfccMramfirmulttu  conttltMtenu  a  fJMurian» 

Socmopropojtm. 
Luuconttfta 

extmptis. 

QMomodo  litiscenttftMto  ctntrab*tm-fiplurafu~ 
ttu  tn  ptuttonem  dtdMcantur. 
tsfniuititu  conttftMionem  fcriptmra  netejfarue 
fit. 

tAn  htis  conttftatto  imptdtaiMrfirtm  rrfpenden- 
do  nt^eefi tdfaccrtantmo  littm  conteftandtt&re- 
gmlartitr  conctitdtiur ,  tiiis  conttjUttontm  hoe 


39 


41 
4» 


43 


'DtfficMJtasctrcapropoJiiam  qnafltontm,  cumdt- 
ftmtlune  SpecuUioru,qu*  tamen  mex  rttuuUur. 
Qmmodoh*cprottftMtoc»Mcipiend*fit. 

ttiitpofftt. 

Quando  luis  centtftutid Jit  habenda* 
T^otabdu  tffitlusfivna  cum  citationt  txempUm 
tibtlti  tranjmtjfum Jit,  vt  Jiilicct  tutiU  tnductmde- 
tibtransti  dentmr,  tta  vt  tnterrumpat  prafcrtptio* 


44 


Qm*  remtdt*  conrr* , 
ttontm  i  ompttantj. 

tAn  qMupreafeperdetenttonemperion*  e»  com- 
ptUt  ptJJit,  dinerja  'DoUotumftnttntuu 
tsin  utdtx  crrtum  Itmpus  dtfincre pofftt,  tf.tr* 
quod.officttju»  fiaigMHr,  lispro  contcft*tm  h*- 
btatur,  nutgnus  'Duttorttm  conjutlus  cum  argu- 
mentis. 

7^on  pojfefiquidem  utris  dtfinitienem  intueri  ve- 


47 

4i 

49 


SinguUrt%  altqnot  cajus,  in  qutbus  contttmaxp  r» 
confiJJbhabeMur. 

fjfcaus  Ittis  conicftMhms  eft,quodpnnctpiumftt% 


Qmdftcunditm ftjlnm  &  tonfittusknem fin  r#- 
ctptumfit. 


gtndunu. 

Stptem  notnbiltt  tfftnMs.tliiaj  communet,  tam  ci- 

tattontt  qttam  ittu  conteftatiouis. 
Vtgtntt  qMMMor  memorabileittSiqj  prepni  effieihH 

ittu  centeflationis. 

In  qMtbm  tafibustitii  conteftMio  non  eff  ntctfft- 

Ttt». 

Luie  conttftattonemtn  ommbm  iuditiis  rtgu/ari* 
ltrrtqmrt,t*m  ordmartis  quam  fummanis. 

Litie  centtfiMientm  non  ejfe  necejf*n*mtfi  'Prtn- 

ctpt 


p 
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34    Jf4tmprobandmme^,fitiguvtJ  (Janenit  aniio- 


St. 


3j    In  cauffn  (nremoribm  titit  contcflatto  necefarta 

ttoneft. 

j4  QmeamfftbremieresmteBigantur. 
T7    %*f*l*nteritt*i comffde  bremdrei videri,  qmt ro- 

teonefpertmlarmm  tfr  fcrtptttra  plmrte fmmtm  rt~ 

qmrnnt  qtutm  ret  voieot. 
}t    %An  ittdut  cftud  tn  ctsttffis  irrenitrtbtu fitSmm  af- 

fcrenttcredendumfit,  &  cinfirmatn  v/ttma  ftn- 

tentta  contra  Bartelum. 


Tit.  dc  litis  cpntcftat.L.i. 

fnrnt  natuu  dt plano,  bunalu  Sptrenfis  requiratur. 

tj     T^egatima  emomodeprobanpoffit. 
t6    Qmfa  fimdamtntmm  fmt  mttntion 
gttmr. 

tj  nebti filnm ftd  etiam  patrU  natifitt 
tt    Quoconfiheamiloi  dtfltniiutnemcanfarum  ordi- 
narutri  &  extratrdmtrutrm,qn*  inprectfm  trU 
buna/HSptrenfapropoftaeft^adtncudemreuoc*- 
merit. 

tf    T^uBam  inrudefinitionem  tam  confammatnm  tf- 

fi,  (titin  fitM  cxccpttonu  admtttmt. 
9»    Q**re  cenditeret  ordmnttonii  mbmnatu  Sptren- 
Jit  cauffai  trdmartai  ttb  txtraerduuH  s fcpara- 


!9 

i 

j 


mertnt. 

fl    Qmid  prtrogatuu  camfft 
0Mtm 


tot. 


4o  tyfnimadnerfte  auHtrismhanc fmtenttam. 
4t    fn  omntbm  canjfit 


/n  cttnfit  ptmpermm  titit  contejiattonem  ejr  or- 

dmcm  indiciarinm  non  reqntrt  fecundum  mul-    p\    Non  debere rtot fpcclnre qmid fUt,  ttmt qmd neceffi- 

tmabmmtuexfreffuffedqtetdfitrimbtac. 
93    Ordtnatto  (famtra  Sptrenfis  tmne  objernanda  eft, 
cmm  pertmet  ad  acctlcrattoncm  cauftrum,  non 
antemfimeram  atUtura  efet,td%  exemplo  appel- 
lationit  cemmonjrratum. 

In  a£lii  cenfcribenduperfinapnbtica  ttSibenda 
etl. 

Dtferentia  intercaufai.  qmainprtfixuvclerdi- 

Mftuantartdcbcant,  (jr ' tliu quttnardmtnoua- 
rmmperagu 


42    "Bremet  caufu t'Jai tft ,  qma  brem temporedtrimi 

pofanU.  9J 
4$    Vbt  plura  conitmtlim  reqmrmntitr^tonpoffitmm 

abvuaparte  argumcntart.  96 
4a.    Taxaa  translatut  Irnertt  m  attth.  nift  bremet ,  dt 

fent.ex  brenic.recit. 

4s    Pauperum  mterefe  vt  tmrafnafcrtpto  comprchen-    fT    Nonfitct%not  cognefcert  qmt  perfina  velcamffk 
dantmr.&rattom,  ccrtndtfofittm  comprehenmpoffuu^tprvtt  tn- 


teUigamm  qmt  non poffmt. 
f)t    Exceptienet  decltnatorut  irtttr  cauffiuextraerdi- 


99    Qutfittntt  qmt  m  imdicit  emergere filent,fmt^^ 
rtamhabentcognttiontm,  idtm  uttxxepttombut 


44    t^fdnoctttpanpertbmgratie firmtrtdtbent ,  ittm 

firtbt,commiJfartt,  tf-  altu 
47    An  aduocatu  tn  canffis  paupemm falartum  ex pm- 

btito  cenftitnt  debeat. 
4t.tjrf4.(fefaniec»ufactfateffeilm. 
*9    fafivtdttem  eft  optimam  fegmm  interprt- 

ttm-  109  Exccpttones  dtclmatorte  &  recmfatio 

70  'Dtiattmet  in  cattjfis  paupcmm  amputanda  emnutprtponemUfunt. 
fittttj.  ioi  tsfn  exccpnones  declmatorta  tfr  diUtoritmrra  vi- 

71  tsin  Imperator  ut  cattfs  miferabttitem  perfotta-  gtnti  dtetprtpenendtjint. 

rum.tnftclafatlivermttproctderedebtat.  102    Sxceptumet  i 
7»    7\(on  qutdcjHtdlmperator  poteft  exabfilmtn  pote-  proponi. 

ftatctdftatimfacereconfiemt.  loj    Ctmfat  recmfattonit  emra  tridmm, proponendm 

73  Ordetmruantncon/iJronoTnncipuJermandm.  efe. 

74  ttAnpamperettntermtferabtietperfinmrefirendi  104  ('^fam  appelUtunis  intra  annnmaut 
fintj.  fimrtdebere 

75  tsfn  tudtces  infirioret ftne  ordtne  tudtciarto  iru  to<  Vbi  tnjkntin  ctmftbrtmt efi ,  ibifingmUmembrtt 
cautftt  mtftrabttium  perfinterum  poffint  proce-  extitftaproporttonecontrahendajnnt. 

ierf-  r  r         ...  ^  ^^^'^M^taffl,^ 

76  Infmtt  qm  tntcr  mtferabtletperfinm  a  noftruut-  admtttunt. 

terprettbmrecenfenvfdeantmr.  i$-j  Iudex ptrnatiit 

77  Taupcrcs  Imperatorem  tmdtcem  nonhabert,  tjr  re poteft. 
propttrea  tnscrmtftrabilaperfinat  refirrt  noru  lot  tts4}peIUttoncpcndentc ntktlnouandum,  0- fiqntd 
P*/''  aJtentatnmfit,tdanteomnut  reuocandum, 
Inpanpertmi  cetufftt  erdtnem  imdiciarutm  omitti  109  In  hntmmodt  rtmocattone  nnllo  utrit  erdm 


7t 

79 
to 

txtrcentmr ,  firtpto  compr, 
tt  Qnispanpertffttnttltigttmr. 
tj  jfntitiqmartemfcimnhimdefe 

poffuntttnterpanperet  refirendifint. 


pefftfiatind  admmtcmlnm Juffragttur. 
Commendatto  ptutpermmtx 
rt  lotis. 

Qmomodo  caufft  pamperttm promouendt fint, 


'ffragetnr.  effe. 

mnltufatrafcrtptm-    m  Taxpmblica  txqmbmcauffaper 

mdichtfit. 


totmmimperiitm 


r  qutfmefigmra  mdicn 


tffe. 
tto  Taxf 

mdtcTafit. 

II/  Ttricnlttmvbimagrtmmpropofttmmefi^biconfml- 
todttndtmatmratoopmcjfi. 

112  Heftttuttonem  rernm  vt  eccupatMrmm  utdicti lotim 

gumfifflamen  nonadmtttirt. 
tij  tsfngeneratiter  tn  ommbm  poffiffirw  imdktisfi- 
lemmtasordmurtmuttndafit. 


t4   Inprebattonciitepttem*formatxerditt4tm^        114  Negatutafentcntta  nnfirmatn. 


ttsSi 
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ito  dummxmt  tntermentt. 
iji  *Ad  obtmendam  dUmtionem  mm  oput  tjft  probm- 
tunt  (Mtflk  tx  nomtjftm*  cenfituatone  Spt- 
renfi 

IJ2  Taxatio  tanqnam  pmrs  & feqneU  cxfccutumis  ttm 


tmtxtgmt  ,jtd*cceier*tto-    ijj  Jn 


Kquo  certmnt,  promt*  i 
maxtme  tn  ahmtntu. 


rattontt  tx 
eil, 


610  Commentarii  PctriGilkcniiadlib.lH.Cod. 

///  Sipofeforium  utdtcutm  contr*  tncertmm perfon*m  velftmdiojum,  &  tos  qutpulfm  mutcUmore  tofdtm 

dtrtgatur Jeltmnutu  utdtcu  ntctforta  non  tfi.  tn fiudtu  tmptdtant^. 

116  Idtmftt*lt  remtdmm  tmpiorttmr  ptr  vutm  Mt-    14}  Excufa  vtrb*  ordinatitmis  Sptrtnfis  tn  praftntt  *r- 

tentmi.  uemU. 

117  Jn  hu  cjtu  mantfifia  funt,  ordtntmtmdicti  qnoqm*    I4S  ExempU, vbt duntaxotgrMUt d*m num propoftum 

nonreqnvri.  ,       vtdemtnr.  ,  .    „  ,  4tt-, 

///  In  quibtu  c*nfu pttitonmm  fmt  fignrm  tudtciitx--    147  Ddattontsmdprobandnm  dtttM  ptremtori*  funt. 
trctrt  pottil ,  multo  magis  pojjtfonnnu.  po-    imJ  Qjur»tnUmmttmptfiimtoppuen*t.,fufptQnmft 
ttrtt.  v:  euu  nomtntrtddu.qnodjrujirandi  CMujfa  tdfact- 

trg  Indictnm momentmntumquui fitf  revtdtmtur. 
tzo  VindiciMquMdiCMMtmr.  149  %JMalittutndulgendum  non  efi. 

121  Quamuupofeforiatuditmrtgmlanter fine  ordtne 
tudtctali  moutrt  nequeaiiL^tamen  mmtmruu  tn il- 
litprocedendum  tfr.     ,.  } 
112  Vana  figtttficmtto  dtiftonu  fumnuttim. 
I2j  C*pnt  o-  dtn.it  10,1  it  Spirtnfito£l*mnmJibr.  2.  in  dt- 
ilioneJummattm,Mn  de jumman*  cognutent,  qum 
figmrmm  tmdtcu  non  rtqutraotnttlltttndum fit^vt 
vtroqsttordtntvt  qmdtm  cxtgmt ,/ 
nemd*ntmx4L  dtfidertt. 
124.  VI.  tmafifwf.cMto  conjirmata,  &  rationtt. 
ttj  tsf  n  qxm  di  3* futtt  de  rtmmdio  rccuperarrd*  pofef-     tJ4  0"4^ 

fiuiiu,tti.imUcumhabtaHttnpoftjfono*dtpfctn-  tudtett  nenrequtr**. 

dm&rc.ncatU.  tjj  LtbtSt  obUtivncm  tn  altmentu  necefarutm  non^ 

'  126  Di  attotitt  ut  laijfis  pcftfortis  qmtdtt  tndulgtride-  tJfe. 

btant.  tj6  Idtmobiinettn!ttuconttfi*tunt. 

127  Itt  qml:tic*:tJf:smor*ir,ttritum*dftrrtpeJfit,o-     {(7  Cutttro*trfu  altmintorum  ttuon  ditbui  ftrtatii 

mtiis  dtlatto  ampmand*.  cognutoncm  admtttttnt. 

12$  fnttBcitiu  l.t.f.dtg!*nd.  Uftnd.  tjt  Non  diftmgmt  m»  tn  honertm  Dticonftcr*tusfit, 

120  Pertculo  tritcrttiu  propojito ,  ttutm  feriarnm  noH  an  mttitu. 

babmraJuncm,eyqutddedicdomintcoJeru*n-  ti9  tu4»idtmobtine*t  fifiUmmUneem*  defiderant,  ex 
di:m.  ,  quafiu  artijicuje Jufitntrt potmjjtt ,  cumdfiut- 

ijo  1\tctJf:t*tUgemnonbabtt.  cltont  autioru. 

ijt  iJTrlttktCM  JptqutrmttiftitKtctJfitMTU  etiamdtefi-  jto  Quid  obttntjtt,  fi  iratlttur  dt  mlimentis  pratt- 
nata  w  boi.orem  'Dtt  txplicmn  p.JJinU  rttu.aut  qua  ioiKplttionbtu  rcliQafunt. 

13*  t\uftcottttamfirt*jtuditbu*txcaujfaneccffti*tu  t6t  fn  c*Hjf**ltmtntorumJujfcertfemtpletiamprob*- 
mtjftmfacerepvjfe.  ttonem. 

ijj  Ettam  tn  magnufeflu  qmmfitoneiUironumh*bcri  t*2  iAppelUJtonm*(ententmintMujf**limtrtt*rnm-, 
poffunL,.  proiat*  non  Jtjpendere  exfecmttonem. 

134  tsfpptllatio  nonnunqnam  reticttmr  ad prajtenien-     ,at  Idtm obtinot tn caujjartutjtonu 

dum  pertculunu  ,44  'Depbratn  ncfiramtatu  mcommod*  &  tncoeitmm- 

Ijj  Ptfcattona  atebtu  firimtia  finecejfttmjuadtax.  hm-  tia  imduurn ,  qut  m  cmmfumltmenimrmmfeprmU- 

btrt  pojf.  ntj.  xtorct  prabere  JoUnt. 

136  Fcrim  locum.  non  habtnt  fi  traHttnr dc  ojficio  ttm-    t4S  'Dtfctptaltones  dtc*ujf*  txfecntionii  Junt  ttn  fu 

poraU 

137  Qtutlto  de  c*pttnurelax.wdufitmm4macceler*- 

ttonem  *  fxde.  *t ,  ntqm.  orduum  tudu  tarmm  rt- 
q:ttrtt,($-rattotitt. 

135  An  idtm  p<  cbandum fir  tn  cauffts  opptgtioratunum, 

Mrrejlntiufr m,tj jtqu 
130  Soltmmt.  i  tti  tttdtcn  Ucnm  mon  habtnt,qm*n*\» pro- 

erafi  nnuo mmvnrrm  J :mr.um udjtt  rt  pejfa ,  tdq^ 

l'gibu.\  i,oi,imonyra::m. 
14*  Ex:  ■*.<:■■  .'a  ttti  aujfisfrumor.li  tutbtndt,nundtnmrmu% 

mfiutk  btptifrndi, 
'■  t4t  Ttfct  dc  quorunt  m*r:c  ttmetur,  quod  ftntt  *mt 

V*leiudu;*ruftnt,  atntlttu  conttfiaitontmamdiri 

poft. 

42  In  cMuffts  de  non  efendmdo  preper*ndumejfe,  & 

propterem  rrdtncin,  iudiaarmm Jermmrt. 
143  tsfn  tdem  locnm  tttam  hmbeatstn  dmnone  tutoru, 

qui  puptiio  cotijhtnmtnr.  ,7t     m™**^  C  ontrart*  j*Httnlu  ?*'  non  pKt*n^  **- 


martmvtordmtnttHduunon  rtqutranc,  &  per 


tum. 


,vtex 


166  Lxeqni  mhil  *hudefe,qn*m  qntm  cempelUremd 

Jointiont 

167  Nontftcommtttendmi 
probxior,  tufcatur. 

I6t  Perficutieexc*uf*iHdtCt  r  j:^:mcxf- 
non  habert  cucttur. 

16?  An, cttm dtio fini modt txfeentUnis , oftcutm ttt£- 
cis,& *Llio  tudicati ,  fittmntt**  mdicu  m  vtroOj 
omtttipojfu. 

170  'Dtfttnclio  Bmrtoli  &  mubarum  do&emm ,  qned 
mojfctmtndicu  rton  rtqutrmtmr  orde  tudtcti ,  ali- 
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/72  An  intn{trumtntis,quaparatam  exficutienem  Vt-  riom  mn  tffe:  idem  fitratletur  de  relaxotmt  iu- 

goreftotuti ,  vc!  confuetudtnis  habent ,  ordo  tudt-  romentt  ad agtndum: 

ttariui  reqmratur.  292  Qjud  obttneat  tn  caufts  nuUitatit  tutorum  ftqut- 

'73  Exficuttonu  partet  ettam  tempere  vmdttmdrmm 

acctmmodari  poft. 
174  Ixctpuonet.qita  longierem  indagtnemrtquiruntt 

tnpHncio  txfecuttenis  non  admittt. 
/75  esipptltattenitue  m  cauftt  exficutmnum  nen  de- 

Jirtur. 

17*  QjfjtdtcTufuntdtexfecutient,  anettamlecumha- 

btanttn  caufa  ttqmdattonu. 
177  DtfltnRioaHlloru. 

17*  K^gutartter  ab  exftcutiont  incipiendum  nen  tff. 
179  ittdex  pocnalt  mdtcio tunfditiionem fuam  definde-    2ei  ^tnineperu  nout  nuntiationt  adcaufas  damm  m- 
repoteff.  tf«r...  I — c. 

tSe  Inhu,quamamfiftafuntt 
ttt 


203  Qt*Uprobandumfit,fiin  cauffai 

puptllartum  decrttumpetatur. 

204  Qjttd  turis  fit  in  aQtbut  extraiudieUUbus  &  do- 

em  oM  e)  9  ■ttfl  §m  mm  *  »  ftw***  m  t  *    ».  m  J   a  . 

naittmum  injtnuaitonc ,  exempialtone prtHilevtQ- 
runvj. 

20  j  In  mtfteue  tnpofcfonemexprimodecrttoduntu- 
xatfitmmartam  cojrnuionem  requm ,  vtetiam.fi 


multar 
turx 


m  requtrt ,  vt 
poffefftontm 


r^Vm  au&orc  Gaio  ncc  non  aliis  Iurif- 
^-'confultis  in  conucnicnri  cuiufquc  rei 
exphcatjone  primordiaipfius  &cauilc.  inuc- 
ftigari  foleanr ,  non  abs  rc  mc  fafturum  elfe 
exiftimaui,fi  reJaris  clariffimorumlntcrpre^ 
rumopinionibus,  vndc  conteftationis  no- 
mcn  atquc  ratio  n*uxiiTct,tandem  quid  mcas 
cxiftimationiseflct,  quapoflcmverborum 
peripicuicate  cdiflererem.  f  Duarcn.in  e- 
narrationc  muhff.de  iudiciu.cx  Fefto  Pom- 
pcio,/r^.indc  litis  conrcftationem  dici  ar- 
bitracur,  quod  lirigacores  ordinatoiudicia 
&iudices  &  rcftcs  mccrpelJare  foicant,  vc 
concroucrfixvcrimquepropofica:  velint  cC 
fc  memorcs ,  &  quod  ncgotio  conucniat 
officium  fuo  temporc  praftarc-  Vcrba  au- 
rcmhaxinvfufuiifc:  tudiseseptc,  tejltsejit- 
te.  In  candcm  fcntentiam  Cuiacius  obferuat* 
ttb.p.cap.  ^/.addu&aaudorirarcCyni,  apud 
iur,cumexemptu.  Macrobium  litis  contcftationcm  indc  di- 

190  ln  queerdtntdt  parttUntmandatorumpanahum     &am  opinacur  ,  quod  teftlbus  prjrfcntibus 

tratlttur.  vtrimquc  controucrfia  narrarctur,  citans 

tpi  Quajbrmafit  iudtcu\  tf  dtlattonum  in  caufa  hti-  cx  codc  auccorc  fcqucntia  vcrba :  Ittbent  dt- 

jteftpeffcjftontt.  cereiquorum tutotium e(l ,  ntwrant  ■  iudex  t,ff»t 

'9'CaufamUttgiefapofeft.nuHtfanotInttrtmve.  SdiardiusfecunK  vT^  W  * 

cart,  CaXeirecrcdenttam,  LaLadaguaaullorcs  ^dlU/IcCUtus>  Vtait,  HotOttian- 

vtndtctat.  num     Oldendorpium ,  Iitis  contcftario- 

tpj  ExpUcattocapitii2t. Ub.t. ordinationu Spirenju.  ncm inde originem  habcrc proponir , quod 

ip4  in  Utigtojipofejfionenenrejmri ubtlUebUtiotiem,  olim poft  affirmationcm  actoris,  &  rcfpon- 


pcenam  inctdertt,cimtie  ntcefartafitjmtrfd  Do- 
llorumfcntentta. 
12  'DtftinOte  BartoU ,  qua  mox  tamtn  tn  dubtum  re- 
uecatur, 

tj  Durum  vtderi, fi tUuminpaenam  dtclaremm,  cui 
per  vaUtttdinem  ,  vel  vim  matortm  ,  non  U- 
cuu  lUafaurc,  qua  mandato  comprehendeban- 
tur. 

ttey  Jnterefeintercaufam  txptnfirum,  rjrmultUpe- 
cuhtaru. 

itj  In  qutbtu  mandatU  filcmnut  iudicti  ftruantU 
funtj. 

iSt  Inmartdati<fintclaufitlatudtcmaderMnmiudt- 

cianum  non  alltgart. 
tt^  l&tmtnmandAiu  eppignorattonii  quatuer  cafitum 
exctptorHm,putn,fiptrtcuium  tn  mora jit,aut  dt- 
latto  rtt  danmum,  qnodpeftea  nulto  mode,  aut 
flatte  dtf.cuUer fircirt  qutat,tt}fUgei  e  p< ffit. 
itt  IdemfiexmoracontreuerJUrefpubUca grautvul- 

nutmcctperepofct. 
/Sp  Qjtartm  cafm  exceptm, 
tur,cumexempUt. 


Utuco/tieftationem,  arttcuterum  editionem,  mra- 
mtntumcammtm,  &  tdgtnut  aliaffoltmntmet 
tudtcu. 
/pj  T^ontfenecefari 
audiuntur. 


ipt  Exceptientt  centra  ttftet  m 


tur. 


fionem  rci  conucnti  co  animo 
auod  vcllent,pcr  iudiccm  cognofci  arq;  de^ 
toarttumcumuHat   ^nin0,itcrn  >  confuctumcrarrcftari,  hoceft 
J  mtcmmoniumrogarcaliquosquodvrrinqj 
ec  tudicte  rtiidun-    noninum  >  fcd  Ipontanca  voluntatciudici- 
um  accipcrcnt,  arg.  l.fcdfi  rcjtttiutitr,  2g.ff.de 
/P7  e^ntudtxtefttinonnominatotadtrepojfit.  ■  tudictu.  Iacobus  Kx\X»xdus^protribttnalmm  % 

i9t  tAdproductndot  tcftes  vnam  filum  dtlationenu  tibro JinguUri  cap.  //.litis  conteftationem  in 

t99  ^tllattonem  non  admttti ,  nc  quidcm  ad  efe-    ^JSL"^  ~V?  ^  fumfi^e 

tlumdeuolHtiuum^rationes.  ■  ^     cxilfamat,  quoddato  a prarorc  iudicc ,  de 

2ceSuppltcatiem  &  reftitutiom  mtnttgrumtn  ttecitt-    ^UO  conUenilIct,in  IttlS  vcrba  iurc  COmpofi- 
tttciolecumneneft.  to,hoccft,ordinatoiudicio,vtraqucparsin- 
29i  ln cafu  iegis  dtfaman  Utis  centeftattontm  ntctffa-    Uiccm  dcnuutiabat  fibi ,  vt  in  percndmum 


rfn         Commcntarii  PctriGilkcniiadlib.IH.Cod. 

dicm  ad  cu  n d  c  m  iudiccm  vcnircnt» folitof  /.  de  qua  re  cognouerit.  ff.  de  iudiciis.  I.  if/fiisu 

quc  cos  efle  his  vcrbis  iblem  nib.  apudprac-  dm.ff.  ctmmun.  diusdund.  LfnaL  infrs  dt fi. 

torem,  &  cos  qui  tribunali  afliftebant  vti;  deieommif.  /ibertat.  Deindc  id  multo  aper- 

tefleseflote :  quod  fcilicct  his  vcrbis  a&or  &  tius  ex  nouella  S3>  de  exhibendis  &  introdu- 

reuslircm  contcftari  dicantur.  Alriatus  in  eendis reis,  §.t//ud,  cuincipotcft :  vbi dc dato 

t.pecunU,  i/S.  §.  aitionis.ff.  de  -verb.ftgnif.n.  iudicc  mentionc fada fubiicit,  cxlecutorcs, 

ij.  litcra  conteftatam  indc  cxordium  ha-  admomtioncquauisoblata,ncqjlibelloda- 

buiflc  profitctur  quod  litigatorcs  a&ionc  to,ncqriudiciariacautionc,compellcrcplc- 

impctrataintcrrogarcpra^orfolcat,  an  fibi  rum^htigantcs,vtinuiti  ad  datum  iudiccm 

dccarciudicandipoteftatcmfaccrcnt,qui  vcniant,  &  nilul  fcicntes  litis  contcftatio- 

fi  rclpondiflcnt,  Ce  faccrc ,  hoc modo  &  iu-  ncm  faciant. 

3  diciumftucipi>  &litcm  cpntcftari.  "f*  Vigc-  AflcrtioDuareni,  Cuiacii  &  Schardii 
husautcm infra/tbeLde/it.contefl.vtiil\imTC-  propiusadvcritatem accederc  videtur,  fed 
fcrcns  fcquitur  G  othofred.i*  hac  Lt.  tunc  li-  rcpugnat  confideratio  illa,  quod  nos  c  xigc- 
tcmcontcftaumcflcpronuntiat,cumacta  rc  non  dcbcamus,  quod  Icgesihlcrtcnon 
iucUdrcferunturiamdicturo{cntcntia.N6  prxfcribunt,  /.  ab  ea parte.ff.de probation.  /. 
facile fiieririn tanta auctorum  varictate  di-  necnon.ffexqutbus  caufl. mator. in intcgr*  refi. 
gcfliflc,quxfcntentia  potiflimu  ample&c-  quodquciniudiciisnon  rcquiranturtcftcs» 

4  dafit.fCum  tamcn  &  qiud  nos  fcntiamus,  quippc,cum  fufliciat  prxfentiaillorum ,  qtii 
fufccptx cnarrationis ofncium cogat cxpri-  cx  orhcio iudici adclic  folcant,/.  tndonatto- 
mcre,ftatuorcmconiedturispotiusiimiti,c£  ntbus.infradedonat.  cjribtdemg/offi  atqueDo- 
ccrteJcgum,autcorum,quib.conridcrcde-  ftores,  capit.quontam  contra,  extra  de proba- 
beamus,au&oritariiEt ianc,quod  ad  vltima  tion.  I.  omnem.  in fn.  ey  Lftncimm»  infrade 
Vigeliifcntcntiaattinet,fatisalicnaccnfcri  teflament. 

dcbct  amcntc  &  dcclarationc  noftra:  lcgis;       Vndc  fi  coic&urisin  rc  obfcura,&au&o- 

quxprofitetur,  tunclitcm  contcftari  >  cum  ritati  corum,quosDuarenus&Cuiac.  com- 

iudcxpcrnarrationcm  ncgotii  cauflamau-  mcmorant,ahquidtribue^umiir,cxiftirna~ 

dirc cceperit.  Scparata  cnim  hxc  funt ,  cce-  uerim ,  hanc  iplam  intcrprcrationcm  non 

pifledc  caufla  cognofccrc  ,  &  totam  cauk  poifcabfurdamiudicarijVtcontcftatioatc- 

lam,quxmoxdirimcndalit,audiuific.  Ab-  ftium  conuocationc  &  admonitione  pro* 

furdadcniq;  cflct  definitio  lcgis  edtta,fitpra  ccflifle  vidcatur.  Statuo  tamc  talcm  folcm- 

t&f*/rW.quxprxlentislcgisparscft,pcrmit-  nitatcm,tanquamlcgib.omiflam,&quxcx 

tcnds  cmendationcm  aut  mutationcmli-  cauflis  fiipra  rclatis  in  dcliietudine  abicrir, 

*  bclk,vfq;ad  litcmcontcftatam.  Incadcm  neccflariamn6elfe,idq;eoiuftiori  cx  cauf- 

quoq;conditione  cllcnt  omnes  lcgcs,qux  la,quodcontcftatiof  nona  tcftibus,  leda  J 

traduntpofthtemcontcftata  fru£tus  dcbc-  muniaconccrtationcpartium,dum  cauflx 

tijU.ffdev/ur.  ejrfruc/tb. I.  ■videamus ,eodem  meritavtrumquc  aperiunt,  &  iudicem,vt 

vfuras  infcrcndas  eflc,/.  /tte ff.eodem  tit.  orficii  liu  partcs  accommodarc  vclit,conte- 

pcriculum  rci  prxftandum,/.  tl/ud ff.de petit.  ftantur.ducta  vidcatur. 
£^.dcniq;alixlegcs,efle<ftus litis contc-       Haftcnus dc  nominc  atq;  originecon- 

ftatxcxhibentes,dcquibtis  poftca,  fi  con-  tcftationis-.quxautcmciuscaufla  fucrit  in- 

tcftatioliuscaullaiaminftru&a  &conchua  troduccdxf  inmagna  fccuritatc  intcrprc-  6 

fierct.    Rcuardi  &  Alciati  opinio  exifti-  tesnoftrinoncxpcdiunt.Congcruntquidc 

mantium,  apud  prxtorcm  litis  contcfta-  atq;proponuntccrtosciuscfFectus,lcdnon 

rioncmintcrponifolere,excoadmirtenda  explanaht,  quid  co  conlilii  noftros  lcgis- 

non  videtur ,  quod  textus  noftcr  non  prx-  latorcs  copulcrit,vt talcs  crFcchis liti  contc- 

toris,  fcd  iudicis  mcntioncm  faciat ,  apud  ftatxadfcnbcrcnt.Poifcmingenucprolite- 

quem  caulfa  narranda  lit.  Pronuntiatione  ri,meinpropolitaquarftioncdifccrcmallc, 

autcmiudicisintclligimus  plcruq;  iudiccm  quadoccre.j"Exiftimoautcm  maiorcsno-  7 

datum,/.  impertum.  %.fn. ff.de ii&ifdicl. omn.  ftrosvim omncm conftituuTcin \xlac  partis 

iudic .  ejr  ibtiem  Duarenitseodcm  titu/.frpra  de  rcx  confcicnria,&  au<ftoritatc  iudicii,&  ta- 

pedan.mdic.    Alicnum  autcm  a  ratione,  citoconfcnfupanium,cumindignumvidc- 

&  iuris  noftri  rbrma  cxiftimari  debct ,  quod  rctur ,  cx  rc  litigioia  illum  fructum  capcrc, 

quis pronuntiet  dc  re ,  dc  qua  non  cogno-  &compcndium  fcntirc,cUi cxplcna narra- 

ucrit,  &qux apudillumcontcftata  nou  lit,  tione  controucrlix, quam  in  telponlionc 

dide- 


« 
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cliderc  nonpotucrit.fctupulusconfcicnriar  L 2  f.debonor.pdffeffvel  compIccKtur  pcti- 

inic&uscfict,dcniq;ctiamfcruicbatcxpar-  tionem  iinc  cognitione  iudicis  factam,  f 

tca&oris,  vt  ispropofitaactioncfuai  &co-  cum  alij  ellent  poftulationum  ,  alij  autcm  ^ 

gnitareirefponiionc;itquedcfcnfionc,iam  cognitionumdics,  rtapparctcx;/./. 2.ff.de 

amphus  cmcndarc  aut  mutarc  hbcllum  bonor.poJJcjf.Reuard.protrtbunal.ltbr.ftngular. 

nonpoilit;  AuAontasautcmiudicij&taci-  captt.  t:\cl  actionis  fpccics  antc  iudiciumi- 

tusconicnfus  partium  non  videturpermit-  piiaduerfanocognitaut,  vcluti  iiquisvclit 

tcrc,vtpoftlitcm  contcftatamiudexrecu-  actioncminrcmintendcrc,  vtoftendat  fc 

ictur ,l.apertijji>nt,j'upradc  iudic.  aut  vlla cxcc-  rci  vindicationc  vfurunv.poftea autcm  con- 

ptiodcclinatoria  vcl  dilatona  proponatur,  fugiatadactionempublicianam,  vcl  iiquis 

L fedftfujcepertt.ff  detudic.l.fin.tnfradcexccpt.  profellusrucrit,  familixcrcifcundxiudicio 

quod  rcipondcndo ad cauuam  principalcrn  lc acturum ,  &:  poftca communi  diuidundo 

cnuntulfevideantur,  aut  vt  caullk-ciuiles  formuladimicarcvelit,  qua  dcrc  Apulcius 

poft  litem  conteitatam  vltra  tricnnnim  tnjuoaftnoUb.  g.  hoccxlentcntialmpcrato- 

prorogcntur,  /.propLrandumfupradciudte.  E-  ns  facerc  non  prolnbcbitur,  quod  cdcndo 

mcrgantdcinde  Scatta  hums  coniideratio-  fpeciem  actibnis  lis  contcftata  nonlit,  fcd 

nisadmmicula,  quodiudex  antcaomncm  lntcrcamulrumintcrfit.f  Litcmcontcita-  10 

lapidem  mouere dcbeat,vt  htigantcs  potms  tam  tunc  videri ,  cum  iudcx  pcr  narrario- 

conalict,quam  huiufmodi  altcrcationibus  ncm  ncgotij  caufim  audirc  cccpcrit  i  qux 

conflidanpati.itur,/. /.  %tndcquxrttur.ff.dc  vcrba  non  lllum  (cnfumhabcnt,  vt  fbla  a- 

oper.  nott.  nunttat. i. (iit.ff.famU ercifc.authcnt.  ctoris  nirratio  fu/Iiciat,  fcd  vtnufquc  partis, 

jivcro contigcr't.ftpradeiuMc quodq;cotcm-  cum  iudicnim  cx  vna  p.irtc  conlifterc  nc- 

poic,  quo  actor  &  reus  fuaiurainmedium  opc&J.  devnoquoqueff.  derciudicat.l.inter- 

adducitnt,  mdtcis  iitpondcrare,an  contro-  locntto,  a-l.fitudex  C.comminationcs^cpifio/^ 

uerfiain  facto,  an  vcro  m  lure  coniiitat ,  vt fi  epigrammata,  l.  Pomponius,  1}.  §.  i.ff.  dcreccpt. 

iuris  fola  fit  dilccptatio ,  rton  admittat  pro-  arlitr.  I.  dtcmprofcrrc,  27.%.ftquis/ittgntorum^ 

bationumconluctumordtncm,  quod  mra  eodemtit.  Acceduntqucalia?legcs&: Cano- 

pcr  (c ccrta lint, /  rcgula.ff. dercgul.  tur. quod  ncs,qux narrationcm  & refponiioncm , Iji- 

dcniq-,:nconritcntcinnullaTaliarpartcslinr,  n.tl fupradeiuram.propt.caUtmn,dand.  cap.  du- 

quam  prarccpti  aut  condcmnationis ,  itl.fi  dum,  de  cLccl.  c.tp.pro  it,  dcdolo  cr  contumac. 

reit4.fj.de procurat. Lfidebttori.jf.  dc  tudu.  nc  capit.cum cattfftm,dc i.trament. calumn.cap.i.de 

hinc  actor,  indc  rcus  non  nccclurns  lius  /^.fM/e/Aliucnarrationcra&rcontradiclio- 

fumnbus  vrgeantur.  ncm  rcquirunt,  /.  rcmnonnottam.  %.p.uroni, 

8     His  ita  prahbatis  f  aggredicmur  cxpli-  fupra  de  tudic     Notaque  llJa  iunsdcfinirio 

cat;oncmnoitntextus.  Cum  quidamiudi-  cft,  quodinvriaIegcdcut;idperaIiamfup- 

ciocxpcnri  cum  aducriario  Veilet,&: actio-  pleri poife & dcbcrc, /.  noiieji  nouum.ff  de  te- 

nis  itu* (pcciem  cdidilfet,  &: poftea  compcr-  gtbus  l.  2.  §. pcr contrarium ,  C.  de  vctcr.  tur.t- 

tocrroreluo,quiddcactioncvclpoitulatio-  nncl.  CouicCfariumitaque  fubduclis  hisd- 

nc  cmer.dare,  aut  mutarc  vcllct ,  obicctum  mnibus cit,  nihii hbclli  mutationcm,  vttra- 

ipfi  rui.lctjid fcrrasatq;pr.ctciiurisforniam  dttum Ud1ta.f4pr.1de cdtnd.impcdki.  Ethax 

ai>codclntcntari,  quodrcsicmcliniudici-  pro  intcllcctu  pra?fcntis  legis  lurHcercnr. 

Ltm  deducta  pcrhtiscontcitationcm,talcm  Cumautcm  ciuimarcriaquotidiana,&:va- 

vanationcm  nonrccipcrcr,readlmpcrato-  riisqu.cftia:iibusimpIicatafit,opcra:  prcri-  / 

rcs  dclau,  Valcnti  ( iiucillumiudiccmelfc  um  clfc  vifum  clt,  ii  ccrta  ciufdcm  capita 

proponamus,  liucaliqucmcxluigantibus/  conftitucns,quidinquaquc  pai;inone  ob- 

rcicnbunt,  talcmallcgationcmin  prxicnti  tincrct,  qua  verborum  peripictiitatc  pof- 

caiulocum  habcrcnonpoifc,  quodiudici-  fcm,apcrircm.  Traclabimmigitur,^;^//?> 

umnondumcllctacceptum.ledpoitulatio  litisco/jtcjhtic.  Sccundoquomodoeadembfli- 

Jimplcx  intcrccillllet ,  id  cltpetirioiincrc-  tuatur.  Tcrtio  quando///a  habotd.fn.  Quar- 

lationc  totius  ncgotij ,  aut  abfcnte partc in-  to  qux  remedta  contra  dctredantcm  ftnt prodi- 

tcrpoiita  ( vcrbum cnim  poitularc hocloco  ta.  Quinro  qui ejfecftu jint  Utht  contcfiatjc. 
non  acculationcm  dcfignat ,  fcd  defiderij    Sexto  tn  qutbtu  cajibus  litis  cenicjlatio  non  fit 

noitn  cxpofitioncm )  vtl.jin.  §.  fi/t.jf.deap-  necejftrta.  Scptimo  qutdexordinattonc trtbtt- 
pc/l.  I  ssff  dejlrutt.prjtd.  rufltc.  I.  t.jf.  de  vent.  nalts  Sptrcnjis  ctrca  Ittit  contejlationzm  muta- 
inpojjlmttt.  l.g.  §.  objlruare.ff.de  ojjic.proconf.  tumjit. 

lii 
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Spcculator  Ubr.  z. psrt. 2. 11tul.de  lit.  con-  Primo  quod  prolixior  fit,  quam  dcfinhid- 

/f/?.§./.Iccutus  gloftzm  intaptt.i.delit.ton-  nisratio  polrulct,  L1.ty2.Jf.quod mct.tauf. 

1  teft.\ litis  contcftationera  dcfinit ,  princi-  gejl.  ejf.    Sccundo  quod  mulra  cxprejnm 

palis  ncgotij  apud  compctcntcm  iudiccm  ptoponat,  qiuc  fub  paucioribusvcrbis&c- 

ra&amnarrationcm&ad  cam  fccutam  re-  lcgantms  &  commodius  tacitc  corr.pre- 

fponfioncm,4/g«/«. noftrt teg.cy d '  capit.dcs  hcnduntur;  dcindc  quod  rcquirat  fcriptu- 

ht.  contcft.  ttcm  capit.dudum,  dcclctlion.  quam  ram  &  interrogationcm  iudicis  pro  tnbu- 

definitioncm  antca  dcfcnderant  Bulgarus  nalifcdcntis.  Pari  rationcdcfinitioCuiadj 

&  Azo,&:  fcqucndam  conftituit  Robcrtus  vidcturex  eo  periclitari ,  quod  innucre  vi- 

Maranta  in fuo  fpecul.  part  6.  titul.  de  Ut  con-  dcatur  litis  contcftationcm  cxtra iudicium 

tcji.  numer.j.  cuiquc  adfinis  cft  delcriptio  vel  forum  ficri  poifc,  modo  tcftcsadliibc- 

Cuiacij  tn fuis  parattti.  tn  prdjenti  /ege,  dum  antur.  Statuo  itaquc  prarfcrcndam  defini- 

aitjitiscontcftationem  clfc  cius'rci,dcqua  tioncmGloiIjs&:  Speculatoris,  nequc  lon- 

controucriia  cft,  apud  iudiccmcxvtraque  go  intcruallo  diliunctam  dcfcriptioncm 

partc  factam  narrationcm  in  forovcltcfti-  Hofticnlis.  Nonmuranr,  cjuxdcpofitioni- 

bus  prjrfeiuibus.  Cctcrum  Hofticnf  in  d.  bus  inincdiumaddurtafunt  Num&nosli- 

capit.  1.  dcltt.  contefl.  ncgat  hanc  dcfinitio-  bcnterconHtcmur,poliiioncsconcluiione 

ncm  confiftcre  ,  quod  cum  fuo  dcfinito  atque  pctitionc  conucnienti  carciucs  htis 

conuertincqucat,/ /.§  doium.ff.de  doiomat.  contcftationcm,  ctiam  fubfccuta  reipon- 

Pofirioncs  cnim  &  rcfponiioncs  continc-  fionc,nonconftitucrc. 
rcvtrimqucradamnarrationcm,ncqucta-       Sccundainlpcctio,quomodo-Hitiscon- 1% 

mcn  Iitis  contcftationem  mducere,  d.  cspit.  tcftatio  t  onttahatur,  multas  quxftioncs  lia- 

i.de  lit.contcfl.  Hic  igitur  rcmpaulo  ahter  bct,  pcr  quas  periiuias  idexplicetur,  apud 

modcrarur  &c  conilituit ,  lius  contcftano-  qucm,q;!oinloco,quibusvtTbis,interpra:- 

ncmcifcfundamcntum  mdicij  pcrpctitio-  fcntcs  an  ctiam  ablentcs,  (cnptura  an  non 

ncm  in  lurc  propolitam ,  &:  congruam  rc-  intcrucnicntc.  Certum  autcm  crt,  ncdum 

fponfioncmiubiecutanuanimocontdtan-  perprincpalespci  ionas,  f  fi  iuftxa:fatis&:  Tj 

dilitcm.  SubfcribuntautcmfentcntixHo-  aliasidonta.-iint,?;//*/*///  quitcgttim  fiand. 

fbcnfisjloan.  Andr.  loann.ablmol.  &:Za-  tniud.pcrj 'hab.l.fin  fiipradcturcturand.propt. 

barcll.  d.  cap.  1.  di  lit.cor.tJht.8c  Wcicnbccc  cal.da*,d i.rem  >.on  ncnam.%.patronijhprade^j 

infuisparatttl.  Porro  Manan.Socin,//?f.vy>0-  iud>t  intcrponi  poi!c,icd  criampcrprocu- 

ftt  fup ra  dtcli  cap.  1.  dc  ht.  contefl.  etiam  hanc  ratores,  l.procnrator.  agrt,  ii.ff.  dc  dal  mal.  ey 

dcfinitioncm  cx  cauflis  laborarc  oftcndit,  mct  cxcept.l.  proc.tr '.tenh.fhpij  de procurat.  ey 

quodnullammentionem  faciat  pcntionis,  ibidemglcJfi,Btrtof.  x^ilbtric.ey  alti  dociorcsl. 

qux  cum  narrationc  coniungidcbcat,  nc-  jcdctiamhisff.todemtit.l.luct.ff.dctudic.cap. 

quc  excludat  iudicia  iummaria ,  &:pra:tcrca  cum  caufj\m,  deiurament.  calumn.  cap.prout,  de 

non  complcctatur  Jitis  contcftationcm  ,  dol  rycontumac.  Spccnijt.tit.de Ut.conteftat.%. 

qua:  tacitc  atque  iilcntio  mterccdere  fo-  j.inprtnctp.tJManan  Socin.cap.  r.extradetit. 

let.  conteft.numer.j.ium  pcr  rutores  &curato- 

Exiftimat  itaquc  ,  pcrfc&am  dcfinitio-  rcs:SyndicosvcIaclorcs,/./r^«f,C<;/<r/>rw//r. 

ncmhisvcrbiscontcxipoirc:  quodiitactus  itcm  pcr  aduoc.uos  prxlentibus  partibus 

iudiciarius ,  pcr  qucm  in  iudicio  ordinario  vcrbafacientcs,/.  /.  (  od.  vt  qtu  dcfmt  aduo- 

vcl  arbitrario ,  iudicij  mftar  habcntc ,  facta  catis,  captt.  cum  canfjarn ,  de  appcllat.  ry  tbidem 

narrationc  &:  pctitionc  cxpreifa,vcl  mclula,  i^inton.deRut;  loann  ab  Imol.  VVambcftus <y 

ncgotij  principalis  in  icriptis  pcr  atrorem  attt,  Specuhtor  &  CMariamis  Socinus btisfu- 

coram  compctcntciudiccpro  tnbunali  ic-  pradejignatis. 

dcnte,vclarbitro,ipfomaximeiudice,  vel       Inftitui  itaque  litis  conteftatio  "f  debet  T4 

partc  intcrrogantc,fcu  partc  intentioni  fuas  apud  mdiccm  m  loco  iudicij ,  authent.offera- 

iniirtcntcueus relpondct negando,vcl con-  tur, hocttt. /.  voiutt.ff.de  interrog  in  iur.fati- 

fitcndo ,  vcl  pcr  vcrbaxquipollentiaadlitis  end.tapit.r.deltbctioblat.capit.i.deUt.eonteJiat. 

contcftationcm  conuenicntiaipfius lins  ac  capit.tum taujjam, deturament.  eaiumn.t.i.de^i 

iudicij  ordinarij  vcl  arbitri  fundatiuis.  Qua-  /*//.  (y  iur.  H$fiienfts,IoAnn.  ^Andr.  Imol.  tn 

uis  itaqilC  in  hac  dcfcriptionum  varictatc  d.capit.i.deUt. contcJl.SpectUat.de itt  contefiat. 

vltima  confummatior  ccnfcn  poifit,  ego  ta-  §.  4-  atteganscaptt.  dudum,  z.deeUciion.  tn  ver- 

mcncandcmnon  puto  fcqucndam  clTe.  bafcrpctutoncmmturc  coramtudtce^Ulf.rian. 

Socin. 
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socin.  d.  eap.  de  lit.  ctnitft.  n.  p.  dum  dico ,  iu-  caufla  appcllatiohis ,  mutaris  tatum  quibuC 
diccmjintclligo^competcntcm^M/.^i?,  dam,pcncrepctitur///.j.?.  §./.  Scd  thxci- , 5 
drcap.  ciertci, idcjue  plcniori  in  iigmficario-  ptaconcepcio  fua  impugnatione  &terupu- 
ne,  vt  ctiam  iurhciat  prorogatio, /.  /.  CT  *  ff  l>s  carcrc  non  dctur:  Primo,  quod  repugnet 
deiudtc. i. depojui. §. i.ff.depccul.  Martan. So-  dcfinitio noftri  rextus,  qux  requirit,  vt  iu- 
cm.  d.  cap.i.n.  9.  &complcctaturetiam  arbi-  dcxaudirecauiramccepcritpcr  narrationc 
trum,/  rcmnonnoHAtn.  %.patrontfupra  deiu-  negotii.Porrocumheciptanarratid  vtrinqj 
dic  Bartoi.  m authent.  offerjtur,n.  6.  ty  ibidem.  mtcrucnire  debcat,  vtantea  oftenjum cfl ,  no 
(Jiojjktnverb.adtudtcium,  eadtm glojfa  tnhac  potetWidcrilitiscoteftarionipcrhxcvcrba 
/  ta  verb.cuiudex  Bald.tn d.attthent  offeratur^  latistaCtu.  Deindc ,  quod  furficcre  vidcatur 
n  f.Excipitautem  Spccul.  vnutncafum,  /.  adhriscontcftationemcondliadam,  quod 
Senatufconfilto.ff.de ojjic.praftd.  qui  quemad-  fcpararim  vcl  narrata  negetur,  vcl  petica,cu 
modumaccipidcbeac  cdiiicrit  codcm  loci  cxradoiusoriatur,£ /*///£#.  %.incliuo  ff.ad 
Albcnc.  n.S.ejrjeq.Bartoi.  n.  $.  Tancredusm  l.Aquil.&l.i.  §./ ff.  adSenatufc.  TurptUian. 
frtnc.fiA  tertupartis,  Ioan.Andr.  maddit, ad  quodqjadpolitioncm  confcqucntis  icqua- 
Specul  & Maria».  Socin.ioco  commemorato.  tur  polino  antcccdcntis ,  /  tlittd ff.de adquir. 
*f  Scdanrequiratur,  j-quod  itulcx  protri-  o/<,/<?w///'rrfdf.Prxtcrcaha:c\crDalitc  con- 
bunali  fcdcat,no  ua  cxpcditum  cit?  tc  Ma-  ceftando  non  tunt  nccellaria,cum  coccptto 
riaii.  quidcm Socin, d.ct.  1.  n.p  in  linc\\x\\c  anobispropoiicaanimumproferentisindi- 
iblemnicatem  quoqs CXtgtb  Alhgat  aucc in  cct ,l.Labeo,inftffdefuoett. legat. quoddcniq» 
huius  o  p  i  n  i  o  n  i  s  f ul  cimc  n  c  u  m,  ca  p .  ?/' 0./ ntox  licisconccftariononiolumcontrahatur  co- 
rctultmus,  dum nit  tcxtus, iisante  mduem  de-  dicionali Sc implicita  hac  ncgationc  narra- 
het conteftart  Sedfanehxc  verba  non  coar-  torum&:pctitora,fcdmultomagiscxprefia, 
guunc,quodprotribunah  liris  conteftacio-  vt  ex  forma  ordinatiortisapparct.Dcindc 
ncm reci pcrc dcbcat  Poifec cameu hxc  dc-  quod inducatur etiam cx confclfioneipfius 
clarario  inde  confirmari ,  quod  hns  contc-  rci,  item  pcr  cxceptionis  percmtorix  obic- 
ftario cauflx cognitionc  habcat,  hac nolira  &ionem,quodq) ante  omnia requiratlibcl- 
lcge,quxprotnbunaliaccomodanlbleat,/.    li  oblationcm; 

j.j/'.  de  bonor.po/f  §.ft  cattjft  cogmta.  Quod  igitur  ad  primam  dirficultatem  at- 

JEt  ita cxplicacx linc  trcs  priotes  quxftio-    tinct,cxpcdicndum  cfle  vidctur , an  ad  litis 
nes:inditcepcarione,quib.  vcrbiscoutcica-    comcftacionc  j-  requiratur  viux  vocis  nar-  l9 
16  tiof  concipidcbcac.  Spccuhcor./// .dtiit.    ratio,anvcrofurfiaat,quod  id  fiatpcr  nar- 
con:c/i.§  2.  rcquirit ,  vt  polfc  narracioncm  &c    racioncm  & contradiccioncm  icripco  j-  co-  id 
pcticioncm  abactorcinftitutam  rcusinhxc    prcheniam.  Qutd  tcxtus  noftcrprxfcribat, 
vcrba  rcfpo  ndcatUttem  co.inftandj,  ntgonar-   ncmo  ciinfelicis  ingcnii  cft ,  quin  facilc  in- 
tAtapro  itnarrantur,  & dtco pent  tjicri  non  de-    tdligat.  Requirit  n.  vt  iudcx  pcr  narrario- 
bcn ,  &  hanc  formam  probant  Albcric.  m    nem  ncgotii cauffam  audircincipiat.  Euin^ 
prxftnttl.  num.  t  poji  Odofrcduhi    alios , Bar-    atur  ltaq?  viua  vocc  id  cxpcdicndum  efle, 
tolus  num.j.  Biid.  num.  f.  fttigfftwm  2.  Ca-    idq;  meo  mdicio  re£cc  dctcndunt  Spccula- 
Jirenf».  ^.vbi  aic,id  comproLXuecomuncm    tor//>.  deitt.  conteft.  §./.».  /.  &  loan.  Andr. 
obCernMioncm, Saiyc.n.j.Miraiitamjuojpe-    poftGuid.Zufi,/»rf</if/.  arg. i. certum ,  §.y? 
c»io,part.  6.  titul  deitt.  conteji.num  s-  vbi  ta-    qnis abjcnteff.de confejs.  Hoftienf  inc.i.deiit, 
mcnpecitorumnon  facit  mcntioncm,icd   contejia/  Anton.de  Bucr./*^4c/.item  Bart. 
addithxc  scvbzfaluisiurib.crdefenfiontb.jitit    *.^.vbi  rcprehcnditPctrum  dilTcntientcm^ 
fuohcocrtempereproducendts^/efenbec.mfuts    ini.ed//.tjupradeedend.&caddit  omnes  Do- 
parati/i.  nuj.Sc  non  vidcturelicahcna  con-    dores  abeodemdiflidcrc,contcndcntisab 
fidcratio  Andr.  Gail.  Ubr.  1.  objirmt.  72.  nu.    vna  partc  ficri  Iitis  contcftationcm ,  fubnc- 
2.  Emcrtc  aRosbach  in  fua praci.  ciutit , titui.    ditdeindc n.10.  exhacipla  cauifa  narrario- 
de lit.  conteftat.  numer.  ij.  CMinanus  Soctn  ttt.    ncm  &  rclponiionem  ex  intcruallo  faftam 
deiit.  conteftat.  numer.  67.  Panormttan.  tbidem    non vakvcjaid.n  4  Fulgofn.2.Angcl.».2.\v\ 
x7  n.2S.  t  PorroordinatioCamcrxSpirenfis,  intclligentesgloifaminvcrbis,^/^,« 
///.  //.§.  ^.hancformamproponit:/»/4«//«    aifirmantcsidcolligicxTcrbo  contcftatio- 
N.  contra.  N. petitionem  coatra  me  propofitam    nis,qux  vcrinqj dcbcat interccdcrc,C«/?r. ». 
dtfjiteor,poftuUnsmcindttum  rcftttuttonefum-    s.Sich.n.7.  Salycet.  n  2  qui  id  defendcre  co- 
tuum&damnorumabfiiui:cAdcmfytorma.in    natur yciAuth.^utjcmd. Cquomod  ejrqttand. 
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W«,  vbi  rciponfio  rei  abfcntc  a&orofacla  eriamrariones,quaslitcm  contcftatam  fua- 

liti$contcftationcmnonconftituit,Kircho-  iiifefuprapropoiui.  Confecrariumitaqjdt, 

vdusinthefimr.  commun.  opin.  tnverb.  Ittiscon-  multo  minus  itnplere  iianchtis  contellauo* 

tefi4tioyAndr.BdrbAt.mndd1t.4dPsnormJ.cMp.  nem,fattum  rci  dicentis/c  rcpctcrc  narrata 

Ut.  Non defunt tamcn alij ,  qui  ncgcntlins  libclli,&concluuoncmibidcm  comprchc- 

cotcftarionem  pradcntiara  partium&nar-  iarn  loco  folmcnis  narrationis  &  pctino- 

rationcm,  qua?  vtrinque  in  contincnti  fiat,  nis,&  refponlioncm  fuam  ad  illum  modum, 

defidcrarc,  vt  Panormtt4nus  tn  C4p.  1.  delit.  quiiupra  delignatus  cftformara\  cumahud 

eontejrjtj.poft Anton.de Butrio,crCardtnaUm,  iir,audirc  cauliam  pro  tribunali,ahud  autcm 

&  ibtdem  <JMarianus  Soctnus  n.6j.&  Barthok-  acci  pc rc  li  b cl  1  u m , vt  recle  cttdm  rcfj<ondttB.\r- 

ni£v  Socinus  ipftus  filius  in  addtt.p^ji  Ioan.C.d  ,'c-  b4t.tn4duit.4dPanor.argd.  PAultts.ff.de  /tgat.t. 

rin.ejr4/iostljfontn/.n4tur4/tter,  %.nihdcom-  vbiprohibitusaduocatumagerc ,  noprohi- 

munen.  179.  &ibidem  Bartol.  iibicontrari-  bcturlcnptoallegationcscoplccri.tQwul 

us,vclfcipfumdeclarans  n.js.tnJin.Alban.tn  fivcrolhlum&c6f:ictudincm,quain  mul- 

4ddit.4dBartol.h4cl.num. 9. Domtnic.  de Rot4  tisproumciis  irrepiillc  oftcduntkiuhisCa- 

titdcUt.contrft.dectft6.qu4A/jjsfu!t,;<;+.Andr.  ftrenf  htc.n. j.  Marian  Socin.  &  ipiiiii  rilius 

Gatl.Ub.  obfcr.t.CAp./j.n.r.  Nitonturautcm  d.c tp.t.de Ut.conteft.n.  tf/.atq;adcoprotribu- 

varijs  argumcntis:primoquoddato  hbcllo  nalictiam  Spirenfi  rcccptum  cilc  anirrud- 

pcra&orcm  duretipfius  voluntas/.  etimff.de  ucrtimus,  Gat/.ltb.  t.obferustt.yjM.t.Mynfmg. 

/wta/.quodqjlcriprura  fcmperloquitur,  1.  eent.^.ohfer.  te.poftcriorienrctiaamplcdc- 

cumprccum.  C.dc/tbcrd.cauf.  Vndcrcuspo-  dacrit,vtperoratioprcJcntiumnonrcquira- 

ftcardpondcndo  vidctur  fatisfacerc,  cum  tur,latilqietiamlit,libcllumadeum  modum, 

furficiat  cfFcchoncm  vtnufq;  vno  tcmporc  qui  dichis  eft  repcriiire,  &cx  aducrib  reipo- 

concurrcrc^ \confenftt. ff.de obiig  ejrac/ton.Dc-  dere,  quodnarratanoncredit vcraclfe,  & 

indcalTcrcrcconantur  hancipiamenuntia-  pctat  fcfe  abfolui  aba&orisintcrpcIJationc, 

rionem, 4rg. C4p. cum catt/ftm , deappel/.\bi rc-  d.ttb.j.ordtnationis Camer*tit.t4.§.  4.ca.j>.§. 

iponfio  ad  hbcllum  furficit  adlitcmcontc-  ./.vclitarelpondcre,vrfupraannorarumeft, 

ftatam,  ii  confeftiot.ilisnonreuoccturpcr  icnarratavtconccptafunc,noncredcTcve- 

parrcm,induccndo  latius  lllum  tcxtum ,  vt  ra  efTc ,  &  pctita  mimmc  admirtcnda ,  vcl 

Pdnorm.  crreUqut.  Tcrtio  quod  confclfio  fa-  quod  f  quis  fatcatur  inrcntionem  acloris  *4 

&aprofitadueriarioetiam  abfcnti,  d./.cmn  ialuis  exceptionibus  fibi  compcrentibus. 

precum. cAe Uber  c4ufQu.mo arg. tap. t.deUt.  G/ojfa m vcrb.cum tudex ,  hac  tege.  A/bcrtc. n. ,\ 

^*/<^.dumrequirir,vthocllorelpondcatur.  Bartol.n.21.  cum  in  iitiscontcitat  ionc  rcqui- 

Quintopcr  cap.dudum,  dec/efl.apod  exigit  raturhincnarratio  liii  iuris  abactorc:  indc 

narrarioncm  praxedcntem  &rcfponfionc  vci\>onC\o  vcU.fin.ftpradeturettt.propt.c.i/um. 

fcqucntcm.Scxto  per  leg  (ijine.ff.deinter.4tl.  dand  d.cap.dudum,2.item  ca.i.  ostn  qttenqtutn, 

vbi  valcr  rciporifio  lineinterroganone.  Scd  2. qudft.t. deelecl.Bdditsn.it  Fuhof.n.f.c.yiref 

his&fimiiibusargumctiscxauctonute  no-  n.io.Solytctusn  6 '.ejr? .Ghjfain cap.i.dc /ttis con- 

ftrxlcgis  facilcrclpondetur ,  quod  vbi  Icge  teft.  (jrtbtdem  Hoj/tcnfts  af.y^  CMarion.  Soctn.n. 

ccrtaformaintroduda  cft,indc  nobis difcc-  ?2.Sptculat.  %.2.n.n.  Et  quamuis  Cynus  in  e- 

dcrc  non  \\cc3.iJ.certaforma>(  .deturcftfti^ca.  narrationc  huius  lcgis  ncgec,hoc  rnodo  h;  is 

quiaproptcr^deelecl.t.hAcconfu/ttjfima.C.  quite-  contcftationem  conrrahi,  quod  hic  nuiia  fit 

ftam  fac.pojf  Vndcfupcriorcm  Spcculatoris  controucriia,proutljtiscontcftatio  &  icntc- 

&  BartoU  lcnrcntiam  prxfcrcndam  puto.  tia rcquirunt,/.  iffde reiuduat.  taman  hanc 

11  Scdnondumf  fiiblatumcftorTcndiculum,  dubitationcmrcctcmco  iudicio  eximirSa- 

quodincidiftcanimaduertimus,aniurficiat  Iycctus/».7.diftinguesinterclfe,anqui5fatCA 

hxc ipfa rci reiponfio ,  vt litis contcftatio in-  tur lc dcbirorcm  cifc,  &  fimul  offcrat pecu- 

tcrucniifc  dicatur^Et  li  ius  ipiinn  arq>  dcfini-  niam,  /.  // reut.ff.de procmr4t.vc\ pctat  dilatio- 

tioncmlcgisnoftrxipcctcmus,n6putofuf-  ncmadiolutioncm;i'//. domus  %.cuiconJ::c^ 

riccre,  quod  requiratnarrationcm  ncgoti)  tur.ff.  deUg4t.  & l.adjoluttonemjnjra de rc tu- 

tam  actoris,  quam  rci ,  &  rcus  hoc  modo  rc-  dtcata,/ ftdebitoriff.de  iudic.  an  vcro  fatcarur, 

ipondcndcactorcm &iudiccm inccrtosrc-  &  iimul  cxccptione  pcrcmroriam  obiiciar, 

hnquat :  pariaqj  fintnon  rciponderc  vcl  ob-  l.ftquideyinfr.deexcep.  vt  hoc  cafu  litis  cotcfl.i- 

fcurcilludtaccrc  ,/.detttate.  §. quttacuit.ff.de  tiolocu  habcat,  lupcrionbus  aute  mimmc, 

interrog.  4cld.certum.ff.de confeff.idc^  euincuc  id<^  obtincrc puto  cxploia  ditfcrcria  glolfx, 

qu.mi 
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quarh  fetjuuntur  Bartolus,  BalcL  Caftr.  Ma-  hitn.j.gbjfamiap.  qmprxfuUui.  t.  qu*(i.2.& 

nanus,Ioan.  Andr.dilungucntis,an hbcllus  in cap.  cumectlefa Fulgij.  n.  x.  Cafirtnf.nu.  4. 

oblatus,  an  non  lit ,  cum  co  tcmpore ,  quo  Innocene.  in cap.  /.  extra  dt  Ut.  contcjiat.  Ma- 

Iuritcolulti  riorucrunt,hbelli  oblatio  nccef-  rtanm  Soctn.n.  6f.verffeptimoqu*ro,Spcc*lat. 

iaria  non  rucnt,(cd  illud  lntroductum  iit pcr  deltt.  contejiat.  verfjed nunquidper  re/ponjio- 

authcnt.  offeratur,  hoc  tit.  vcl  dcntquc  ii  per  /i//w,qwa,vtfateamur  altcrutrumin  re(pon- 

aha  vcrba,  quandem  pene  pra-ltcnt ,  ab  ipfo  iionc  iurficcrc ,  rton  tamcn  idem  obtincbit 

rco  rdpond  catur.  Idquc  ctiam  ftatuo pro-  in propclitionc actoris linc concluiionc  aut 

cedercinconhftorioSpircn(i,&:aJiiscuriis,  pctitione,  ciiiudcxnonpcrenri  orficiufuu 

quarad  candcm tormam  alhgate;  vidcantur,  accomodarc  non  folcar,/.  4.  $.  hoc  nutemtu- 

(«^uamms  enim  dtci.  parttc.j.tttul.  ij.  §.  4.  dtctumjj.dedam.tnfeci.l.ftinre.jf.  deretvtn- 

fola  negatiua htis  conteitationis  formq  pro-  dic.  l.propcrxndnm.  §  etjiquidam  ,jupra  detu- 

polita  (it,  tamcn  harc  res  non  prohibcbit,  dtt.l.adpcrcmtorium.jf.eod.tit.l.  vtfundtujf- 

qum  aitor  ratendo  &:  obicctioncs  fuas  ob-  comm.diutd.l.fundt ,  mjra  de  fideicommtjs.  ii- 

iicicndoivelhquxdamnegct^qua-dam  £m  bere.cap./tcet He/i,de  Simonia,mJin.  vtxonfir- 

tcatur,communi  tk  lupra  ad  longum  cxpo-  maht  CM  trtan.  &  (Jatl.  hcu  fupra  dejionatu^ 

iita  fbrma  vtcndo,litis  conteftationem  Hojitenf^-fnton  deButrio  ,e?  Ioan.  ab JmoUt 

conhrmarc  pollit.     Qua:  cmm  cxcmplt  d.  cap.  1.  dcltt.  contejiat.  OMartannt  Soctn.  nu. 

caulfalcgibusvel  conftitutionibus  mterun-  //.  Hrnrtc.  Boich.  cap.Jinal.de  condit.appojit. 

tur,iusconimunc  non  ladunt,  /./:  §.  quod  Idquccuidcntcrcolhgipotcltcxr40./.rf>//i 

vxt/go.jf'.  de  vt  &  vt  armjt.  /.  damnt  mjccltjti-  tiscontc/i.dum  dcclarar,*f  pcr  pofitiones&:  18 

pialattocempettt.jf.de  damn.  tnjcSI.  /.  i.ff.  vti  rctponhonesibidcmfactashtiscomcftatio- 

fxtjfidet.  Idqile  apcrtc  dcfcndit  euam  An-  nemnonc6trahi,admi(Ia  illa  con(iderario- 

drcas  Gail ,  d.  obferu.  73.  numer.  2.  Emer/c.  a  ne,quod  poiitiones  non  complcctentur  in- 

liosbach.  m juapraciic. cutti. ttt.  4p.de/1tu.cen-  tentionemvel cocluiionc acloris.  Ncc mo- 

ttji.  n.  f.  uct  cap.qtuapr.ejuiatus quippc  quod  intclligi 

Cctcrum ditccptationis cft,quid iuris (ir,  dcbeatin  cauftis ,  in quibus orficium  iudicis 

ti  rcus  rcipondcat  ncgatiuc,  vcl  arrirmatiue  exubcrar,autqu.eformam  iudicii  no rcqui- 

adilla,  qux  in  narrationcm  &:  pctitioncm  rat  Sanciam  nunctcmponsillud  expeditu 


abactoi  cdcductacranr,&  pcrhbcllum  cx-    clt,quodhbellus,quiactioncm  cxpromat/. 

dd  cx  mtcruallo  racicnte  /n.JupradeJorm.JiibUt.amcUanchtiscontc- 
nonrcpctaihbellumluuin ,  (cd  prflcns  ta-    ftationetnoncrcnduslit,  authcnt.  ojfcratur. 


inbirajiact 


orrcoi 


*J  ccar.j"  £tcnimvidctur,quod  talis  rcfpon-  £<*///.  vbidc:!larecopioiius. 

lioadiudiaiincoarioneinnonprohaat.  Si       Conlequcnscllc  videtur,vthisitadi(po- 

cnim,  vt  1'aulut  CdJ/r.  hoclociratiocmatur ,  re-  lins  cxcuuamus,  an  litis  contcftatio  per  cx- 

iponiio  iciintcntioncinadtoris,libnp(i  co-  cepuomsoppohtionccontrahatur?  Etccr- 

ram  iudicc  obncicn:iS,quc  cx  intcrualloan-  tum  ett,  quod  li  quis  obiiciat  dcclirtatoriani 

tcaintcrceii'crat,Uris  contcltauoncm  non  veldilaronatncxccptioncm,iudiciumhoc 

crxicic,quod  vtin  ftipulatione  vtriuiqjvcrba,  modo  non  accipi , g/ojfatn  vtrb.  cum  iudex, 

idquc  contmuo  rcquiranrur,  /.  /.  §.  /.  tyi.  Bart.n.d.Aiber.n.o  poj/odofred.cr Iacobumde 

eouttnuus.jf.de  verbor.  obiigat.  multo minus  ArenayAngel.n.j.Ba/d.n.j. Fulgofn.2.  &  j.  Ca- 

id  conlcquetur  reiponiio rci,  qua:  mtcnuo-.  Jirenfn.6  Saiyc.n.j.  Specul.  ttt.  deitt. contcji.  n. 

nis  mcntioncm  non  taciat.  Coiuranum  ta-  12.  l.Jin.tnfradc except.cj'  authent.ojferdtar  hoc 

mcn  cictcrminat  Andr.  G  ail.  d.  obftru.  73.  n.  tit.  Scd  an  idcm  quotp  obtincat  in  cxceptio^ 

3.&4-  Quodadmittcndum  puto,  (i  quod  nibus  pcremtoniscontrouerfumcft.GIoira 

itylo  muius  m  locis  muectum  cifc  dixi,  fe-  n.conitiruitlitiscontcftationcm  ficri,  Bar- 

*    quamur,  f  &actorispropoiitio  ncdum  iacti  tol.  autem  d  n.d.  haclege,  Ba\d.n.j.  Angcl. 

nai  rationc  c6;>rehcndar,  fcd  &:  iiibicclara  n.j.  poft  Cynum  &:  lacobum  Butrigarium 

pctitioncmliuc  concluhoncm  ,quibus  ge-  SaJyc.».^.  Sichard.  n.  //,j*  diflin^uunt,an 
ncrahter  rcuscontradicat,vc!icparatimta  cxccptio  obnciatur in  vimdecIinatoria/,art  }° 
narratis,quam conclulioni.  Gaii.d. objir.n.S.  vcro pcremtorue,  vthic  lis  incoata  intclli- 
k?  Mar.Soc.c.de/ttisconte//.n.  oy.c/nafin.-fNon  gatur,ilhc  vcro  diuerfum  obtincat.  Re- 
mutat,quodnonnulIos  cltc  conicmoraui-  quirunrtamcn  Bartolus,Angelus&:iIIosie- 
mus,quil'u(tincataltcrutrum  Iufriccrc,ncC  cutus  Anton.  dc  Butrio,^.  /.  deltt.  contcji. 
opuscilc,vtvtruuHpcomungatur,%'/i*4r/<-/.  pra:fcntiamvtnuiqucpartis,&:continuovI- 
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tro&citrofactampropofitionem.  Ethanc  trahi,nontamcnruericmagninegocii,qui- 
icncenriam  apud  legiftas  rcccpciorcm  cilc    buldam  mucarishuicdirHculcaci  mcdcri. 
3'traditBaidus.    Diflcnriuncauccmfcano-       Porro  quainuis  horcandi  lingacores  vi- 
Jiiftar,  vtgloffa  tn  cap.  2.  de  Itt.  conttftAt.  ub.  6.    d  carur,  vt  forma,  quam  cx  Manano  propo» 
idquc  pcr  cxprciiam  cius  cexcus  dcfinicio-  fui,&noncontra,velalia,qusnonmultum 
ncm,&:ibidcm  Ioan.  And.  &alii  Do&ores,    mftet,&xquccertafit,  vcantur,idquccon- 
Panormit. d.  cap.  1.  de  ittis  conteftat.  num.  ig.    fiilriutfit,  camcn  non puco  aiudice  lllas  f  li-  34 
xJ^UriAn.Socin.num.jj.&exnoftruAccedunty    risconteftacioncs  reipucndascHc,  qusrpcr 
SpecuUt.intttnL dcht.  conteft.  §.  2. num.  24.    alia  verba ,  quac  aliquid  dubitationis  habc- 
Vbi  addit  omncs  communitcr  ferc  in  hanc    rc  vidercnrur,  lnlhruca  iin  vcluti  fi  dicat,  w« 
lcnrcntiam  dilccdcrc,  (f  ibid.  Ioann.Andr.   jiio,nec crtdo ,  captt.  cum  adjedemydereft/tut. 
tnAddu.JuigoJ.htcnum.j.PauiusCaftr.nu.  6.    Spoit.it.  vcl  credomenondebcre,  quamuisnon 
pojl  (Juiduncn  de  Zttja,  Petrus ,  Pbiiipp.  Cor-  1  adiiciac, noneffeverA,d.cAptt.cumAdJed.&%. 
mm  conjH.322.  tnprtmo  veittm.  Ec  hxc  opi-  fin.  noueil.  dchuquiingred.  *d  ApfeU.  SpecuLt. 
nio  ctiam  vcnor  vidctur,  cum  rcxtus  tn  d.  c.    titul.  de  lit.  conteftat.  verf.fedponcpeto,  loAnn. 
2. 111  Jubuctc  loquatur,  \  rgcantquc  mukx    aI> ImoLd. cAptt.prtmo.de  lit.  contcji.  &  <~Md~ 
legcs  &  ranon cs ,  vt  eUgtnter,  §.  ctttn poji.  //'.    riantu  Socin.  nmmer.  t$.  S cd  crli  hac  rcfpon- 
dtcondtciion.  wdeb.  l.exccpt onem.Cod. dc pro-    (\ottcwtzt\xv,nonputo,cxijiimo,  Arbttror,  opi- 
b.tttou.  qua.'  tradi:,exccptionem  dilatonam    norcffe  verA,crpetttafiert  dcberey  Doctorcs, 
quidcniproponiabiniuo^cdprobaij.cuni    tn  capit.  qnofdam.de  prxfun.tton.  Sectnus  d.  cap. 
lntcntioncm  actor  probaucnr.    Vndc  00J-   prtmo.  nnmer.  S2.  contracta  conteftatio  in- 
ji  ligitur,  pcicmtonam  -f  cxccptioncm  non    tclligicor.  Item  fi  in  hxc  vcrba  crumpat: 
initio,  lcd  polc  Juis  coiucitattonem  oppo-    Saiua  reuerentta, tumentiru ,  Argument.Lj.fi 
ncndam ,  idqi  1  n n uunt ctiam  Lperemtorus,    de  itber.  & pofthum.  hered.  tnjlttu,  ftatuo  ra- 
rctn  tudic.  >mn  rcfmd  i  fi  qntdem  1.  de  exccpt.    duratam  lnduilirer  coram  iudicc  rcipon- 
Rationcs,quod  pcrcxccptioncmnonordi-    dcntisconucnientimulctapunicndum  Jig. 
nctunudicium,<:.-!i>.  cum atlccfus ,extrx  dt  or-    qutfquu  ,fuprA  depeftuUt.  L  nuilum,  infrA  de 
<///;.f^Ai//.dcindcquodillc>qui  cxcipitncq;    teJiAment.  modo  tamcn  rciponlio  purc  & 
negct ,  ncquc  fatcatur  ,  /.  nonfitetur.ff  de    nonfub conditionc condpratur,quodco». 
exiept.  cap.  cum  vencrabtits ,  extrA  eodem tttuL    dttio  nihil  ccm  poncrc  foicat, /.  eederc  dtern^ 
Pr.ctcrca ,  quod  ii  pcrcmtona  opponatur    itj.ffJeverb  oblgat.lfiquu ttAheresinflttuA- 
antcluiscumelhiioncm,litinteiuion:scx-    titryLLmius.ff.dehered.tnftit.  Socintu.d.CAp. 
chilio,  Argttmcnt.  I,eicea\t(r.  §.Jt  quis pcjih.  i.n.So. 

Jf.deconaiC}.  Mdeljir.i.yr&HM.§.(cd <7ttod att.  >  Haxobtinewfidcvnofacrof  rractctur:  35 
jf.quod  metus  cjthjf  I  ft  autem  ifi^uccnnstte.  Quod  fi  plura  in  hbcIJum  coIJata  Qat  i  6c 
jf.Uenegot.gcii.  ,Si  \  cro  opponaturpoitrc-  Marianus  d.cAp.i.rmm.fpSccmm  Hofticn- 
lponiioncm  ad  libciluin,  cunc  dcmum  cft  firo&:Gorrrcdum,ftatuitomnibusreipon- 
actiomscxcJuiio,  /.  /.  <y-  jf.dcexcept.  Specw  dcndum  ,  vci  licis  contcftatio  intclligatur, 
latoreodMt. $.2.».2+.  arytm.L.  cumtn  vna  appeilat.  L  depmpido.  §.y? 

Admoncndi  hocloco  \idcinur,non  dc-   phrjnm,ff.de oper.nout  nunttat.  vcl  gcncrali 
cilc,qui  fccuriorcm  litis  contcftandx  rbrma    cJauluJa,  credemArrAtA,vtUArrantur,  &c.  Ego 
compicctantur,vtMaiun.Socm.qui^.e4./.    autcm  ftatuo  omnibus  rcipondcndum  & 
dclit. contefi.n.gs.\\.\v\c  cxceptioncm  com-  gcncralcmdauluiaraaddcndam,quodrc« 
mcndat.fi  adtor  uidiccpro  tnbunali  icdcte  pctacreiponlafua,&quib.incapirib.(pccia^ 
j3  dicat:  f  Egoanimo  Utet»  conteJUndt,ej-  iitem    kcrrcij)oniumnoncit,n6crcdat  vcracflc, 
conteftando dico,  narrataprout  narrantur  vera    quac narrantur,  prout concepta iimt,vel gc-  . 
tjfc,crpttita/ertdcbere:Sc rcushis  vcrbis vta-    ncrali,rciponfionc  prarccdcntc,  qux  lurfij  ' 
tur.egojaiuu exceptiomb.  rjr difenjiontb. mcts ta    ciatad  liris  contcftatioucm,  d.cap  tj.  §.^. 
realib.  quamperjon.iiibus  cr  quacuncj.  caujfa  ey    ord. eAmer.Spir. Tmdcad  lingulosarticulo* 
quocuntj.  modo  competenttbus,dico  narrata.pro-  tcip6dcndu,icavcmi<lupliccicxauctonratc 
utnarrsntnr  veranoiifjfe^  crpttita/ecrt  nonde-    ftiuldcm ordinanonrs part.  ws  fyi-  diibn. 
^rr.Scdcum  hxc  vcrba ad  omncs  litis con -    guat,&iu fatisfaciat :  &  fic cellabunc muJcar  i 
ccJiationci  non  rcclc  accorhodan  po/lint,    difficultatcs, quar  aiiaJdon.  jr. Salyc.hic n./. 
quippcquamollcndi  ncdum  implicitc,lcd  G«liclmoCumano*.-f.Mar.Socino/f./. 
ctuin  cxprclH;  ncgando  vcl  iaicudo  con-    dcitt.  tMteff  num.  70.  &Jtc[. moucntur,  an fi 
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aliquidfalfiinpofirionefit,negaritotapoii-  xa.x.hoctid.ttt.%.2.nu.i4.posinan.Andr.  rttlo- 
tio  polfct,ita,vt  in  his,qua:  vcra  liint,  reipon-  an.de  Fcrrar.tit.de  declrnat.iurtfdteJ.n.s. Odofr. 
fio  non  noccat.  hicab  Atbertc.relatus,  Andr.Gail.iib.r.  obfcr.73. 

$6     Quaftio , an fcriptura interucnirc f debext,   nj.Bald.hicn.s. qui diftinguunr,intereiFc, an 
cumluconteftatur\  Sidcrinitioncmlcgisno-  Iudex  admifcrit  protcftatione,  an  vcrore- 
ftrxipcclarc  vclimus,racilem  lnucnictfolu-  pndiauerft,  vrpriori cafu obtincant llla, qua: 
tioncm,  cumdclidcrct  narranoncm  ncgo-  fupracomcmorataiiint.  Sccundo  vcrocafu 
tu,  qux  orc proponatur.  Quod  ii vcro  rem  lis  mhilomi nus  videatur conteftata, argj.ftn 
ad  itylum  &  confuctudinem  derlectamus,  autem,  §.ft  quocunque,ff.denegot.geft.  l.quodtn 
obfcruandacruntcajqu^fupracomcmora-  diem,S.i.ffdecompenjat.c.o/tm,cxtr.decenftb.c. 
ui.N6obftarauth.^rr</»r,^>r///.qu<jlibelli  i.deeoquodmet.cauf.c.tua  nos,dc (ponfal.c.Lo- 
cxhibitioncm dclidcrat, \x.cm\cxgcfta, infr.  /hariusjt. quaft.2. quodquc  talis proteftatio 
dire iudtc.  i.praciptmus, inf.de  appcl/.cqueniam  pcr contrarium  attum  roIIatur,^Zrr//*^.r. 
etntra,deproba/,<\\iz  fcripturam  cxigcrc  vi-  /radeappe/U/.  ejrccum  M.Ferranenfts,dccon- 
dcntur,cumintcrhbcllioblationcm&l!tis  yfr/.Histamcn&iimihbtisrarionib.ncquid- 
contcftationeminteriit,  Sclitiscontcftario  quamdcroganubus  Barrolus  hic«».//.  An- 
pro fubftantia &formaiin fcripturam  no rc-  gtlusnum.4.Alberic.nu.4.Caftrenf.n.7.Fclm.in 
qi!irat,quamuisprobationiscatiiraicnptura  c.cum M.Ferrxrtenf.deconftit.nu.66.Deciusm. 
aJhibenfolcat^.f.^wW>cxquafubihn-  *9.Ripan.P9.CMynf.d.obferua/.nu.74.cen/ur.j. 
tiam  rci  mcrin  non  iolcmus,  l.contrahtturff'.  num.12.  Marian.  Socinusd.cr.de ttt.contcftnu. 
dcptgnor.l.jtue^pud a£ix, ff.de pxci.  maximc,q,  6S.ic alii  fupra  commcmorati  contendunr, 
hocipfumofficioludia&incumbat,  vtacta  litisconteftationeimpcdirc,nec'quidquam 
lcripto  complccti  curct ,  &  ita quoquc  icnri-  negotii  facciFcrc,qua: m  contrarium  alicga- 
rc  vidcntur Salyc.  inUontrxclus ,  C.  defidcin-  ta  iunt,  quod  ncgent talcm  protcftationcm 
ftrum.<JMarian.Soc.d.§.i.dcut.conttft.nn.pr.     actui  contrariam  eile.Longum  cnim  difcri- 
H.ictenus  exfecuti  fumus ,  quomodo  liris  mcn  cife  i ntcr ha;c  duo,  an  quis  rcipondcar, 
coicftatioconciliaripoirnrRcliquaillacon-  &profircarurtamen)icn6rciponderc.Tuc 
7  troucilia f  eir,quam omncs pcnc Intcrpre-  cnimtactu ipiiim vaniratis coargucre, quod 
tcs  hoc  loco tradandam  lulcipiunt,  an litis  faclum infcrtum rcddi nequeat, l.verum,jr 
comdtanoimpcdiatL.r ,  li  rcusreipondcdo  ffdtregiiijur.Unbe/io,S.fxc7x.ffdtcaptiu.  & 
9t,(k  idiacereanimolitcm  conteftandi:  poftlim.reuerf.l.  vbtrepug*xntia,ff.derc*.iurisy 
£t  qtudcm  gloifoa  vt rb.curn Iudex,Bxrt.n.is.  l.fcrip/ur*, dcftdcinftrum. an vejo  reipodcn- 
^//.^«./.dnttngucndotamen, vtpofteaau-  dodcclarct,  ic  idnonfacereanimo&affc- 
d\cm\ir.,F«lg.nu.j.circafin.Ang.nu.+.  Caftrenf.  cltonc  litem  conteftandi.  Hic  enim  a&us 
nu  ~ .Albir.crr.+.posi Cyn.  Azonem, OidradJx-  quidem rcuerainterceilir, ied  non alligat  i- 
cob  dcArcnx, Rcbert.  Marant.part.6.  ttt. dciit.  pfum iudicio :  qucmadmodil lipronuntict, 
eon/tft.  vbi  talem opinione  refcm  cifc com-  ic apparerc,&: nonnullos  iudicii  adus  cxpli- 
rnu ncm.  rxnor.ci.de  Ut.conteft.n.r6. Marran.   carc ,  non confcnncndo in  iuri(dic>ione  lu- 
Soci.-i.rbtde/v  num.6S.posi gbjj.Bxrth.Bnxicnf.  dicis.  Nam  cum  pcriudicium  quaficontra- 
Txr.crcd.Vt;iccnt.Hugon.  miynf.lib.i.obfer.74.  hatur  ,taiis ^ptcftario  dcclarat  animu  ipfius, 
v  bi  adfcrr  ctiam  vana  pneiudicia  Alcx.  l.non  vtl.qutin airtnaff.de xdq.velomtt.hered.  §.ftn\ 
Ji>/u.-n, § m jrtetff.de opcr. nout  nunt.n.  if.  Claud.  quiairas tex  eit,  l.fidebi/or, § .  1 ff.qutb.mod.pig. 
n.rtp.Fcti/i.inc.cumM.Fcrrarttnfdeconfttt.nu.  foluatur,t.atftquu, %  pteri^.ffdereli^. & fitmt. 
79.loxn.ab imoliibid.nu.j2. Ripanu.99. Alciat.  funer.  Scd  eriaminhibetipium contiadtum, 
n:i.7j.  <J\i-.rcus  Aqiuitnusn.2Sj. Dectus  nu.jp.  & obligarioncm , quarinde  nafci  folcr,  t.jff. 
&jiq. idc  Dccius conf.460.  n.rr.  pronutiant,  deobtig.  f  Sed admonendi  hoc cafu  fumus,  59 
I  riscontcltationehocmodoinhiberi.idq}  iraprotcftantcmpoirc contumacia:pericu- 
dcfcndu  1 1 1 zxg.ljurtj^n:iu.ii,7.i.(iuodjcreff  lum contrahcre,/. iff.fi quisius dicenti non ob- 
dtpacI.\Ui dcclaiatio prcccdcnsinipedit ih-  temper.  Er proptcrea  confulrius cllc, vth-ee 
ptilarioncm :  quamuis  vcrbaad  Jlam  cotra-  vcrbaadiiciat,  Nift  tn  quantum  de  iuretenca- 
hcndamfatisapta  iint, ttcm  l.oblr^tionufuh-  tur,  vt posi Innocen.  in  c.Cumana,  de  eletl.fe. 
ft.tntia,ff.Ji  ob/t  >.  &xttton.  OUX  liibitantiam  cutt,dejcndunt  Joann.  ab  ImoUd.cap.cnmCM. 
obligancnisconftituitin aiilctioneconrra-  Fcrrartcnf.de confht.num.j 4  Pxnorm.num.20. 
hentiu,non  in vcrbis.qua- pi ofcratur.  f  Sed  Dectusnu.29. Feitn. num.66. Anv.d.l. non vidc- 
vtdcntur  repugrut e ,  qux 5pccul.ci5aicmo-  tur ,  jff.de rndic  ^texandjn t.ft  i/afiriptum, 
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ff.de  UUgat.t.Bald.inc.i.demiUtevafiai/o,  qui  num. tS.  AngeUtt Arct tfiui  tn  %.tripti,1njlit.di 
contumax cst-.tdem  Bal.tn  l.2.nu.2.  arg.  etm tex-  atlton.^afon  nitm.34.  ftdgofinum.  t.Socmm dicl. 
tm,  tnfir.dccuruU  vclcohortaUcendtttonc  num.102.  Exiltimamusautcm,iplasinducias 
tyibidcm CclfiuscyAndr.Barbat.in addtt.Clau-  tuncdcmumdenef;aitdascirc,iic6ucniens 
diustnl.nen folum,%.morteff.dc  oper.nouinunt.  lpatium  a  dieintcrpoiira:  dcnuntiarioms &: 
4°  nu.t1p.CMircusAqutUnusnu.2S2.  fErquatus  cxhibitilibeUi  intcrccflcrir,  aliasidarbitrio 
nonnullilint,quiftatuant,  talem  protefta-  Iudicisrclirtqucndum,  CynmLt,.de dtUtion. 
tioncm.parui momcnti dfc , ii cotraria  pro-  CHartanus Socinm d.c.fignificantibm ,nu.to2. 
tcftatio  ab  aducrlariointctponatur^r*././.  itemit nullas  idoncas  cxccptioncs  propo- 
§  cUgantcr  ,ff,  dc  Uber.agnofi.  ttem  l.aut qtttaU-  riat,vt  dcclaratorias,lciliccr,aut  dilatonas,^ 
ter,%.fiqu'ufi,ff.quod vtautclam :  tamcn mco  authtnt.offcratur. 

iudiciohactraditioncmrcdc  refcllit  hacte-      Quarattremrenrcdiaconrraf derreclan-  4} 
gc.nu.iS.drfiq.Barro/.cr Albertc. nu.4.  poU Cy-  rcmcompcranr,non vfquequaqueintcr  1  n- 
num  crCardi»al.Ioan.Andr.c.tngencralt,dcreg.  rcrprctcs  coucnit.  Suntenimqua?dam>  qu* 
tur.tn  6.  'Jinrtan.  Socin.d.c.i.dc/it.cohtefi.  nu.   concors  corundcmfcntcnria  coramendct: 
68.verf.jm  iudcx  contradixit  ,QL\\odoiucir\i.d-   quardam autcm ,  dc  quibusnon  parumdu- 
moduminpoteftatcludcisnonclthocbc-   bitctur.  Etquidcm  ,  iircusquisabnuatlms 
ncticmm  ipli rco tollcre:  ita muko  minus c-  contcftationcm,aclori id petcnti cofuli pcr- 
ritin  arbitno  ipftus a&oris :  &  tx hacconfi-  miflioncm ,  in  iplius  bona ,  ftatuit  gloilai* 
dcrationc  corruunt  muluc  protcftartcncs,  authent.quijemel,C.qttomodotyquand.tnverb. 
qu.e  cum  naufca  in  ltidict ts  1 1 1  cerponi,  atquc  Locum  bjket,  argumj.fi quuemttonu,  %.penuU. 
mculcari  folent.  Non  mutan:  legcs ! upra al-  deprafiript.jo  ey  40. annor.ittm t.penuU.dcbi- 
lcgatar,quia,v//^  d  .1.1  .%.cUg.vtttr  ,xciic  pon-  nuattciortt. iud.poff.  opzm  gloir.ibidcm pro- 
dcrauit  Bartolus,/! de/tber..ignofi.  conu  at  1.1  bant  Cynus ,  Barrolus ,  Salycetus ,  Fulgof  & 
protcftatiocopcrtincr,ncvideaturacqutc-  tcliqui,  porTcctiamludiccm,  vrhunceon- 
uiifc pnori proteftationi.  Qucmaclmodum  tcmtum vindicet,raul&am ftatuerc././.ww 
in/.autquiaUter,  %fin.  ff.quodviautcUm ,  ct-    tnem ,  ff.fi  quis  tus  dicenti boh  0 bamper .  ead cm 
iam  pccuharcm  crlectum  habct ,  quod  111-  gloif.ncc  nonalii  intcrprcres  teftantur,i// 
ducai  qualttatcm  vidlentue.  ctumfiactt  Panorm.  tnc.penult.  deittrament. 

41     Hxcdcfccundaquarftione:  \quandoau-  lum.niPB.2f.1tcmAlanjn.Socin.ttt.de/Jt.con. 
tem habenda Utu  conte/ijttofit^odcndit  auth.  teft.num.tj.argum.c. t.eycap.tua,  vt non  contc- 
offcraturjjoc  tttui  cdcndum  primo  hbcllum  flataitte  non procedatur  adtefiiumreceptionemt 
cllc ,  &  dcmde  dandam  dilationcm  viginti   Sicbard. hknum.6.  vbi addit,  quod  ctiam  il- 
dicrum,  &  runc  dcmum  pcr  narrationcm  lud  po/lit  facerc  captis  pignonbus.  Scd  an 
ncgotu,qua:ab  vtroq;cxplicanda  <ir,cauf-  pcrdctcntioncmf  pcrlona:  idcolcqui  pof-  44f 
fam  aludiccaudicndam,  dc  qua  rc&ada-  lct  >  inter  coklem  inrcrprctes  conrroucr- 
mullim di llcrcmus,/»  d.atttheft.offcrxtterjtoc  fum  cft.  GU>lfa  cnim tnd.authcnttc.  quifimei, 
41  ///.Coccntrin  prxlcntiacxcuiliilejquid  f  m-  in  verb.iocumhabet,  ncgat,qucmprajcilcco- 
ris  /it,  ii vna cum ciranonc  excmplum  hbclli  pclli poifc: ldcmqoecontirmant Bartol./^/- 
trantimlUim  iit.  Eo  cntm  cafu  noncifc  111-  dcmnum.i^.Fuigofinum.tj.K^fngel.num.4.Za- 
duaasd.indas,  fcd  ftatim  liccm  contclhn-  fiml.imerfiipulantemi%.fiStychum,ff.dever* 
dam  colligitur  ex c.3.dtdtliticn.  &  ibid.  Pa-  bommtbiigstJoan.  Andr. tnaddit.  adSpecuiat. 
novm.iddctcnditnu.a.posfgUifi.  Hofitenfon,  M.deitt.contcfi.  %.t.num.2o.  UMsrtxn.Soctn.J* 
Innoccnt.tf  dtos.  B.irto/.tn  d.authent '.offcr.uur ■,   atp.t.deUt.contefi.num.12.  verfic.fiecundumrtK 
nHm.i.C.:(irenfnttnt.<j.Stchard.nu.2o.  Martan.  mediumi  Panorm.  d.c.penuU.  num.zf.  verfihtt 
Soctnm m  cjp.figntfkxntthm ,  tttui.  dc libcll.  ob-  etiamfintitBartol.  &  tbidem  ^A*ton.tr,wc.i* 
/xt.num.ioz.qui  crKccrus  bcnc  notandusel-  4^<////<i».Nirunturaurcmhocfundamcntoi 
fcvidct.ir.  Habct  pra:tcrca  lalistranfmiilio  quodregularircrnemo  ad  raciumcompel- 
aIiumcffe^um,vtiiitcrrumpatprjricriptio«t  Jatur^fialialintremcdia,quibusconfulipol- 
ncm,  /ficuf,dcprajcripfio.?<?.  ic/4 0.  mnontm,  (\x,lfiipulationesnodiuidtmtur ,  %.fin.  ff.de ver* 
Lcumnotfffht^  imccc-itmtitnlit, qtios  texrus  brumubligati* deindcyjuqdde ea  rc vidcJH 
itaaccip/unr>BarroIus,^.4«//9r/v/.^'c^///r,//i  tur ciTctextus ini.fituff.dctnimvocan.Coti- 
ixAnqolmntt.S. Saijc&mnnm.p.  /jjn.ab bnoi.  tranajfcntcntixauctorcslunr ,  AYocnctbid. 
/.i).%.  Iu/t.wu.1,  ff.  dc  dmntna  infccio,  numer.  1 6.  nnm.  1.  verfiquaro  nunqutd.  Batd.  in  d.  authcnt. 
Rju/mu  Cum.U'Us mim.iz . L. dcxitidcr ab  im ola  quifime/, num.26.  ©r ibtdtm dUxand. in addtti 
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Sn/yctt.n.rj.  Cafh.n. >+. AUxJ.inttrftipulxntf,  22.Silnu.13.  Caftrtnfhu.ti.  ryxhi,c\\iod  fciti- 

•%.fi  Stjchu,n.s  ff.dt  vtrh.obl.post lacob.dt Art-  cct,vbi opus fit,  vcrbisquid  profcrri,  ibipcr 

na,Cjn.An*.deButr.eya/tosxbeodemadditc7osi  alium Aetum rescxplicarincqucat,/./§.:?.^ 

UfJnd.ntJr<l.in  e  t.de  lit.conteft.n.p.  Fran.A-  deverhr.ob/igat.  quod  lllum  coargtiar,f./.i. 

rtt.Lqutdienx,%ftn  ff.de  xdq.hered.n... Bart.in  eyc.t/u,  t>t/itenon conttftatt ,  quod  dcttic]Uc> 

IJedey hocff.dt procur.n.4.  Mouentur ,  q,  m-  h"  abicnte  partc  lis  pro  contcftata  potulifcc 

diciu  rcddatur  in  m\iii\im,/.tnferftipu/.tr/frmy  accipi ,  non  opus  ruiifct  rcmcdiis ,  qux  coil- 

&.t. ff.de  verb.oblig.  Sccundo ,  q,  m  ludicisar-  traabrcntcsficcontumaccscompat.ua  funt, 

bitno  verictur,v\rum  qucm  capcrc  vdic,  an  vt/.properandum,  $.jfv  autemjupf.de  iitdic.  cy 

aimrcmcdus\>lcdcvc,/.coMftneancum,C.quo-  tototttuLf.eyC.debon.xut/ortt.tud.poJJiJ.tttm 

mod.cr  qudnd.tudex.  Dcindc,quadhicopi-  tototttul.vtute  nonconfeftat.  -j-Rcitaqucad  46 

nioncmcomendet/.y*«//<r/»j,  ^.prstor, ff.de  iuftumcalculum  reuocata.vltimamicntcn- 

noxxLxct./.jedey h*,%.pr<ettr, ff.de procttr. l.elt-  tiam,nedum luffragiorum numcro cxcclle- 

wittr, %.fiqu'upost,ff.dtcond.tndcb./.t. %.tptid  rc, fcd Icgum ficrationum pondercinfcrio- 

ergoff.dcventr.infptc.  quAmui%hiCtcx.m:i^  rem  non  cifc,  facilc  alfcquimur.  Ncccft, 

dcrcmcdiispratoriis  mcntioncfaciat,  qua  quodnoslbllicitcntillaargumcnta^qujt* di« 

dcviolcnCucoachonc.  Et  hacvlcimamfcn-  ueriam  caulfam  alfcrcrc  vidcntur.  Lex  e- 

tcntia puto  vcriorcm.Poilct tamcn  non  ab-  ni m dc  jttate,%.tacuit  ff.de  inttrrogat . in titr.ft- 

(iarda vidcn declaratio Zaf. d.%.ftStjehumji.  ctendXocwm habct in prcparatoriis.qua: tam 

/-f.itcmlaf/^///./?./.quamcliciuntcxgIof//.  magniuoliintpr^iudicii^&propricadvirl- 

tutth.qutjcme/, quamuis  eanotamapertclo-  dicandumcontcmrumpretorispcrtinear.r, 

quaiunntercife,an per huiufmodi miflionc  l.certum,  %.  1.  Ad  rulcicnda candcm  fcnten- 

acrori  plcnc confuli  poflit ,  aut  non  polfit,  vt  tiam,  parum  momcnri  facit,  quod  non  cori- 

hiccopclhqueatullicmimmc.  Eft  Ccaliadi-  ccptus  iir  in  illum  cafum ,  quo  quisdcbcat 

itincho  ^jsM.Jedrybu^u  §.pr*ter,n.4-po(-  habcn  pro  confeflb.  Scd  quo  vrgcri  poilit, 

ic qucm  vrgcri ad litis contcftatione,u*  in iu-  vt inccrtam confeflioncm  declarct ,  capit.2. 

dicioiit,non  fidomifccontincat,/.//fr/^,  -\de  conftjs.  in  6.  multas  conditioncs  rcqui-  ^ 

ff.dt iniusvocand.  fit,vtcontuinacianon  rcipondcntis,  lunc 

U     yEqucmagis^magnafdilccptanoniscfl:*  pccnam  iniiigcrc  dicatur,  icilicct ,  vt  lis  iit 

anIudcxccrtumtcmpusprqrlgcrcpoflit,in*  conteftata,  luramcutum  calumnix  prarfti- 

n:aquoci,niiiorriaoluomngatur,lisproc6-  cum  ,  6:  intcrrogatus ,  iuifusqufi  iit  a  Iudi- 

tcftatahabcatur,&articuli proconfcllis?  Id  cc^polirionibus abaducrlariofa^lis rclpon- 

cnim  obtincrc ftatuunt  Ant.dc  Eaz.inc.cttm  derc :  tunc  cnim  hax ftcere detrechtntcm  ^ 

caitjfxm, ext.de wr.ca/um. Alber.tn hxct.u.j.du-  quod cognita rci  vcritaic, ficincuila  c\ i L;rc- 

ch  his  fundametis ,  quod  intcrrogationcs  &  iurando  rcligionc  vidcatur  iubterri;gcre,n6 

poiitioncs  fim  in ca caulfa ,  vtpro confeflis  immcrito  pro  coiifcifo  hahctur ,  vt  tbidern 

l\abcAm\ir,Ldc<ctxtc.§.qui  tacitttff.de  iuferro-  doctnt  ghjfaJoan.Andr.  eyj/tr,Lcx2.  C.vbtin 

gator.tnuirfactendJ.certitm,  %.primi.ff.decon-  rematltoexcrcerideb.  continct  Ipccialcm  c.l- 

feji.cap.2.de  confeft  tntf.  itcmquod  /.2.  infr.  ium  ,  m  quo  ad  induccndam  lntcriuptio- 

vbt  tn  rem  aiito  cxerceri  dcbeat,  ey  authtnric.  nem  praricriptionis ,  hs  habcatur  pro  conte- 

atakiturat  ,tffr.  debon.auctortt.  tudtc.pofftd.  ftata  ,  vt  quidam  cxiftimant.  fcgo  autcni 

iucmviiic.uur  ftatui :  fcd  rcnugnat  parum  conftituo.quodiidcinterruptioncpr<sfcri- 

hbi  cojiftansidcm  Anton.de  Butrio  ci.de  ptionis  ,  vel  iurc  tranlmiflionis  traclctur, 

ltt.conrejlat.postlACobumdtRauen.eylacob.de  tcrgiuerfationcm  rci  htis  contcftationcm 

Arcn. ab rfio alUgitos.Mxrtan.  Socin.  tbtd. num.  taccrc  dirrerenris ,  hoc  prarogatiux aducr- 

i2.vtrj.:crtiitrnremed.est.ranor.tnc.cttmcauf  iariodcfcnc  ,  vt  habcatur  Iis  pro  contcfta- 

fam,dc turam.calum.n.26. Io.Andr.tnreg.exce-  ta: maxime,  /ipcr  m;ffioncm cxpnmodc- 

p<ttoncmJerii.tur.ub.6.Atarant.tnfitojfec.p.6.  crcto  1II1  fubucniri  ncqucat ,  quod  hoc  io- 

t1t.deUt.centcfnu.12. Io.ab Imol.tnrubr. deltt.  co  animaducrunt  Caltrcniis  Rttrncro  S.  Voi 

conteft.Cyn.mhac noftra /ege.Andr.Gatl.praclic.  allcgat  audontatcm  BartoJi ,  6c  Baldi ,  Si- 

obftr.ub.i.c.sg.Aiynfcent.+.objiru  66.inprinc.  chardi  hic  numcro  6.  tcxt»:s  cft  inl.fteum ,§. 

ldcmcj;  icntirc  vidcntur  omnes  illi ,  qui  pro-  inturutrum ,  ff.  ftquu  caution.  tudic.  fljt.  caujfti 

bant  dcnnitioncm  authcn  quiftmel,C.quom.  fact.nonobtemperauerit.  i^ficxand.  tbidem nu- 

(y  quaud.tudtc.  non  habcre  locum  m  reo,  v/  mero  j.ptft  Cjnum,  Ioanuem Fabr.  Iaeobttm de 

gtojfibtd.invcrb.Ucumhabct.B*rf.n.tg.B*l.n.  Bntrio,  Fulgoftum,Ucobum  de Railcnna  ftdqut 
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*rgum.leUctio,  §Jiu ff.de noxaiatt.  &ibidem  quam litis contcftationem fcquantur, velti. 

Baldjiu.4.  Ang.nu.i.Iajonnum.p.cr  tt.  Ludou.  n  quod  poft  dcnuntiationcm  rco  lcgitimc 

Roman.  ibidemin  vlt.notabil.lx  hanc  conclu-  fa&am  nihil  circarem petitam,  &  alia pollic 

fionem  Iafon  profitCtur  communcm  cflc.  nouari,  clem.2.  vt Ute pendenfeyitcm  quod  no 

^sflcx.  conf.ioo. nu.j. Roman. conf.174. num.4  cx.pirct  orficium  Iudicis dclcgati ,  quod iu- 

QuidautcmprotnbunaliSpireniihoccafu  diciudcbcatperfici  apudcum,  apudqucm 

obancat,fuo  loco  poftca  expcdiam.  a&io  propofita  cft,  dc  quibus  figillatim ,  ncc 

48     Efte&uslitiscontcftationisfunt,f  &plu-  non&raltisdilpicimus. 

rcs  numcro ,  &  notabiJes.  Primus ,  qui  cli-  Intcr efie&t&qtn cx vtroquc fontc fma-  49 

ci  ex  noflrrar  lcgis  dcfyiitionc  poteft,  quod  narc  folent.principcm  locum  obtincnt,  vt 

principium  iit  &  fundamcntu  iudicii ,  quod  inftnuat FeUnusc.fhpcrqutfiionttm ,  n.6.eUoffic. 

&ipfum  confirmatum  UmpUusffremratam  deUgat.  dchnitio  legis fpojt^uamjupr.depdcJ. 

I.  m  Lu«       ./     __,._■»_, '*__'.,  *      —    _■_.__>  m\  mmmM     m  J *  ___  .  ■      I.     Cmtmm  li    mt  mmmm^m.    J  _    _  f  1 1_-_?  __ 


dex.  ^fibertc.hicnum.2.  Ang.  nu.t.  Sichard. in  Fulgoj'jtum.2.Barthot.Sotin.nttmj.Annel.nu.t. 

prxfat.jiuerubnc.n.j.  Cafirenjjbidemn.i  crm  CaJtrcnfnu.6.ctrcafin.Salycjtu.7.AUxand.n.s. 

eadcm  rubric.ghff. atqueSalyc.  Specul.tit.  dcUte  Deciusnum.  2t.  Aiciatusnum.12.  lafonnu.t.  & 

tontefi.inrubr.  Ho;i;c»l. injiiafummatit.de  Ute  feq  Fr.tntifc.Arttm.num.4.  quamuisLudoui- 

contfi.nu  4&s-gU//.'tn  vcrb.Ut'uexordutm^d.  cus  i\oman.**w.7.tcmcrc  diflentiat.  Rabo 

tJnperqutftionumsj-.bidemAbbasnu.ii.FcUn.  illacft-quod vcrbum ,Utu , eoloco non tam 

n.6.I.tjontn i.c;i>nftnd;ts,ff.derebuscred.Jiccrt.  ordinc  mdicii  aut  inftantiam dcfignet , qua 

pct.n.4.  arg.e:;ts ttxt.  AUxand.cotf.iS2.num.6.  caulfam  iplam  cum inftantiainiun&am ,  &c 

vol.6.  CMitth.de  Ajjlict.decif 220.^.14.  Aobds  ius ,  cuius  nomincquisin  iudicium  vocatus 

inc.prudenti.tm,  §.6.codcm  tit.Andr.  Gail.pra-  cftyt.Utis nomen ,Jf.diverb.Jignif.l.poHperem- 

£iic.objcruat.Ub.i.c.74.n.i.  O\tynfobfcr.i.cent.  tortumy  ^.penuU.ffdeiudic.ldciuccuincitct- 

t.aii^  itc.decauffsfcjr  ibtdembcciuvi, extr.de  iam ratio,  quodquicunquevelitcofcqucns, 

Ojfi.rUUgtt.  crnonnuttosaUos,  Emeric.a Rosbach  videatureciamvellenccdfariuantcccdcns. 
i,iJittprjxi,tit.dcl!t.contejiat.Hu.(.  Dimhoud.       Sccundo,ncdum pcrlitiscontcftatione, 

ivjitaprax;  ciutl  ttt.dc Ut.contcJl.nrt.s  Mtrant.  fedctiampcr  citationcm  rcspcutaIitigio& 

iit.dc itt.contejiat.num.i . Wejenbecjnftispara-  rcddttur , authcntjitigiofa , tnfr.de Utigioj.  act- 

titl.tit.de Utu contcfi tt.niim.7 .  Ccterum,hoc  co,vtalicnari  rc>inaliumncqueat,lcdlocu 

pronunti.itumm.vingcrc vxdcnturilla,  q_._s  v!n_iiccricill_cp_i.nr,qua:  comprchcndun- 

txz\\\m\\c%jind.l-ij}.t.dcpo:n.tcmcr.iit>ga,it.  l'.\xJ.cc}7jcmt!s,eodemtu.gloffM.c.fuperquafii§- 

quod  omnium  actionum  inP.itucndarifm  num,cr;btdem  lmol.nu.ts.  ^pertius FeUn.nu. 

pnncipium  ab  ea  parte edicfc  prohciicatur,  6.Bart.m d.authentjitigtoji.^flkericusibtdem 

qua  p:\rtor  cdiar  dc  inms  vocando  :  kcm  num.i.  &  *.  Salycetus  nu.t .  poit gloff. cr  aUosab 

qUZ  comprehcn.luncur,/.  vbt cccptum yff. de  eodcna/UgAtos ,  Gait.itb.obJeruat.i.c.  7-^.quod 

indic.  Iu.iicium  thcoatuintdiigi , poftquara  6c ipfum obfciuauit  Jvlatth.  de  kfHidL.dccifi. 

qtiisad  luuiccmvocatus  Jit.  Hucpertinct  2feapoi.j6o.num.i6.  vbiait,itaprotribunali 

authcntic.  Uttgioft ,  C.deUtig.  litigioiam  rcm  N  capolitano  iudicatum  cllc.  Bai.tus intjfna. 

ccnfcriprccibuslmpcraton  oblatis,  ludici  ff.de eo,perauem  factum crit. FeUn.tnc.tliud^ex- 

i nfmuatis,  &  aducriano  cognitis ,  item l.pofl-  tra de prafnpt.gioffinc.de caujjis, m  verb  veni- 

quam,dcpactis.  Vtigitur,quodcxhacCOnfi-  re.de offic.deUgat.  £t  lanc  citatio  non  folum 

dcrationc  oftcndiculi  poJlit  cxliftcrc,  fub-  hunc  cfteclum  habct ,  quoad  cauflam  alie- 

moucatur,  lcicndum  c_h  quod  fi  propricta-  nationis,  fcd  ctiam  cuiulcunquc innouatio- 

tcmvcrborfi,iudicii&litis,vrgere velimus,  nis,quj_litc  pcndente  heripoifet, cUm.2.  vt 

eadcm  a  Iitis  contcftatione  imtium  duccre,  Utepcndente^c.  t.2.crj.extr.  vtii/.pendente. 
&multos  eifcclus  habere,qui  ad  citationcm      Tcrtius  communis  cifedhjs  eft,quod  poft 

refcrri  non  pofllnt,vcluti,quod  libclluspoft  citationcm  fiidam  non  tollatur  mandacum 

.i..l!/^.im  ir<«i«!>r'im  miiMri  ni.>iii# ir  /  *jJitj,  inriliJi.-Vi/.nir  mn...  ^lt.ua..  I  _   


quibuspolica  diilcremus.  Porrp.  (unt  non-  proceJfnm^deofftc.eUUg.in  (>  i  jj.inc.quamuu, 
nulli  chcdus  communcs,qui  tam  cita»tonc>  in  verb.rjiu^oeUm,  cr tbulem loan^indr.  arca 

fnem. 


Digitized  by  Google 


Tit*delitis  cOiiteftat.l.r.  t?ij 

finem.  PtfrtuAmb  iran.  efyphtiipp.  Frsnc.  Ho-  teconttft.  nu.4.  Andr.Cvlltb.t.  ohfir.6j.  Afynf 
jiimf.inc.rehtum,dt •offc.deLga:. Birt.inl.mo-  ct**t. 4,0.66. M '.ran.tnjuofpcc.n.i.Part.inl.pro- 
ttyjf.de  itti ijdicito.cmniumindic.ctrcM jinemyty  Lttam,C.dejent.  ejr  tnterloc.  omn.iud.  ita  crtarrt 
Curtiusiuntor tn addtt num.c '.  i^fngd.Perufin.  iudirium  nullum  ccnfcacur,  vbi  non  lntcr- 
mL&quUff.de:urifdtii.omniumtudtc.Iafd.l.  ucnitcitano  l.t  .inprinc.ff.qut  jcnt.fine  .tppcll. 
morc,fp 'A^iUxti -x.ibid.num.j j .Purpur .nu.tij .  refcind.clem.p.tfloralis ,de  reiudicl.de vnoqtto^y 
Andr.GuLd.0lfr.74.Tiu.t9.  vbiallcgacidcm  ff.de  retud..l,diuusy ff.de  adoptton.  t&Ltrantxtn 
fcnticntcSjGuidonemjRotam.Portium.  Ht  juojf>eCul.part.y\tituLdecitat.Bald.ini.cumfra- 
quamuis  nonulli  volucrmr,  quod luc ctiam  trem,ctrcijin.C.dehts quib.vt indtg.c.t.  decattf 
ricario,qua:nulia  fit,  perpctuat.oncrn  tunf-  propnet.  & pojftf.Emeru.tt  Roshch  tnji/apraxi 
didionisinducat,T/AW;.f»^w«///.^/i.^/«-  ciuti.tit.de e/tat  n.i.Damhoud.infuapraxicitnl. 
ton.de Bittriotiicvenerabiltydioffic.dcLg.  ilo-  c.j./.*».,\vbiaddit,citacioncm  nonpolfco- 
fiisnfis c.Lcet  vnd;qucyeodem  ///tamcn  vcnor  mitti ,  quod  &  iure  naturali  &:  diumo  rcqui- 
fcntcntianeg.uiua  cft,  quam  communcm  xax\iXyC.DeusomntpotenSy2.q.i.Bar.tnextrauag. 
tiicit  Anton.  Gabcid  Lb.i.tit.decttat.  concl.j.  adreprimendumfinefigura ,  in 2.col.  Anton.  Cx- 
hnm.i.posl  Cardmalem,  Archtdiaconum,  o/Jt-  brtelltb  2. tit.de citat.nu.p.vbi  ait ,  citationcirt 
ihir.int.m , SptcuLttoremyFcitnum yt^AMatem,  cxigi , ctiamii  Princeps contraaliquem fen- 
lmeLttn. rjr ai:os.  tcnnam  prof crrc  vclit  ypoff  Bald.  Cajlrcnfim, 

Quirtus communis  ifquc  notabilis  effc-  HoJi/enjiw,Roman.Ioan.Andr.Feiin.Deciumejr 
£tu..ci:,quoJ:nJucatiusjv.arucu;ionis,/.i'-  aLosmfini:oSyZafiusconfiLio.vot.2.nu.22.Boe- 
bt  c<xptti  v,so.eyib:demgloj.ia  vcrb.  cerptum,  ejr  rttts  dccij'.2  4 7 .  nu.$. 

LfiqnifPojlftt.v>i,  & ibid:.r.  Baid.num.t.AngcL       Hactcnus  complexi  fumus  illos  cfTcchis,  J» 
ntt.2.Albcnc.i.iprni.  cafir.t.j.  vbioitcndit&  fqui  cum  citatione  vidcbantur  clfecomu- 
hic citationis cxilcutionem requiri, c.propo-  ncsmuncalios pcrfcquemur, qui fcparatarrt 
fwjliy  extr.  dejZro  comprt.  Ftiin.tn prins.  Abbus  cauifam  a  citationc  habcnt.  Sccundus  itaqj 
n.2.A'idr.C.i:i.praci.o(jer.c.74.n.ii.  lingularts  hris contcftationis cft  cffcclus ,  vc 

Qmtuusiiqucnotabilis&communiscf-  amputct  racultatcmlibelli  vcl  actionis  cor- 
fc:tujcit,  quod  1ntcrrump.1t prxfcnpnone  rigcndi-atq.  ir\MaxidXyi.edic7a,Jupr.deedcn- 
^OjVcl  4  o.atmorum, /.//£«/ C.de prafcrtpt : 39.  do,  qua  dc  re  cumiatiscopiofcdiiputaucri- 
vcljct/mor.  d~ibidemgLjf.atqueDjc~for.An-  mus  m  cnarrationceiufdcmlegis:fupcnia- 
dreas  G.iilpr\ci.obferu.c.74.n.2o.  vbi  bunc  cf-  cuum  ciie cxiftimamus  ca  minus  ccmpcfti- 
fcirumlatcproIcqiiicur,cV:quidobtincatin  uchictnfarcirc.Tcrtiusifquenotabiliscftc- 
c.vda  prxteripcionis  dcccm  Sc  viginti  an-  &useft,quodpofthtcmcontcftatamdcmii 
n orum, accuracc cxplicat: quocttamlecto-  tcrtcsrecipi Sckudiri pa(Tmx,c.t.(jrtot.tit.ex- 
rcin  jrcuitaus  cauiL  rciicio.  trttvt LtcnonunteJlAt.gl.inl.fi  qu.indo,C  dcte- 

Scxtum  illuinquc  cominuncm fuppedi-  fi/b.ejr ibid.Btrt  mfi.atqueaLi Doiiores.Quzx- 
tac crfcchjm  t.isa>tteriiyi2jf.txquibuscauf.»ia-  cus  ef fciius  cft ,  q, pof  C lice conteftatam  non 
tcrcs  tntQttgr.rcfi.  coll.mone  ractacum /.-'*.  pollk  ludcxampliusreculari,/.ci»ii/«>fr//^7W, 
Jf.de Lbcrai. a v/.'vbi  hi cocptaintelligitur , cx  Jitpr.de ludiciis.  Quintus cffectus cft ,  q. poft 
quo  prinv.unoidinatacih&ibidcmgloll.//»  htcmconieftatarripofritdccauifapnncipa- 
'virii.mco.a.ty  quztamcn  vidctur  rcquitere  lico^noici  &fcrri  icntctia  definitiua, l.pro- 
hbcIIioblatioucmStfatildanoncm,  ^Aibe-  pera,idu\§.etfqutdem,cr§  finaatemyftpr.de 
rit.hi:ntt;n.2.L.  .tnfr.qu:  d ir.ttttor.poffint.        mdic.  Slxcus  cftc&us  cft ,  quod  poft  acccptu 
Scptitnus  isque  communis  cumcttatio-  iudicium  procurator  fiat  dominus  litis  ,  & 
nccircctas  cit,  quod  vt  iudictum,finc  Iitis  iubftitucrcaliumfibipoffit^/.^r^rj/tfr/^, 
conrc!lationcnonvalct,4«/^M//f.^r.t///r,  Jitpradt procuratortb.  Scptimus  cffcclus  cft, 
rcdditqLicfcntcntiamipfoiurcnullam,^.  quodpoftlitemcontcftatamnonpoffitdo- 
i'nic.deLt.conrc/i.  c.accedens,  vtLt.  nonconteji.  mtnus  mutarc  procuratorcm,vcl  Iitcm  in  fc 
Jantitts tit.de nulLtatib.exdefectuproceffus,  nu.  & ali os  transterre  nifi  cauffa  cogx11tayi.t7.poj} 
2$.Aij:tli.dceif.*$i.n.}.  Rota dectf.4.  deittis con-  Ltem ff.de procur.  Oitauus  cffcctus  eft,  quod 
tcJiSocin.in c.quoi.titnjrequcntcryVt lit  t.ocon-  iUas  actionesqux  cempore  vcl  mortc  perc- 
tejl.  Albenc.in pr.tfenti.Lnu. 2.  Caftrcnftn  rubri*  unc  inclufas iudicio  laluas  pra^ter,  /.  nonfolet. 
buiustit.n.  1.  Suhard.nu.7.  Specui.tit.  deLt.con-  S6.l.nemoy S7.  Lomnesac7iones,ijpff.derrg.iur. 
feji.tn prmcip.  PrfH.iu  addit.addecif.Matth.de  l.fn.ff.  deprtuat.  deitcl.  Limuriirum tj.%  femtl 
AffM.dectj:2Sj.HoJiitnf.tnfuafummattit.deU^  autempte,  &l.2$.ff.dc  tntur.  Nonuscrfc-J 
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£tuseft,quodinpopularibusactionibuspoft      Hax  dccftecTulitistconteftationis,reli-  51 
litcm  coteftatam  quisdicatureffccrcditor,  quumcft,vtuloscafusperfcquamur,inqui- 
l.vt(icui,i2.ffdevcrborumfignif.  Dccimus   bus  lirisconteftatiopropternaturamncgo- 
cfFe&us  eft ,  quod  poft litcm  contcftata  firu-  tii,  vcl  aliam  quandam  prsrogatiuam  nocft 
clusprarftanmuntctiamincauflis^nquibus  ncccilaria.  Et  quidcm,quarauis  in  ordina- 
mora  fimplex  non fufficiebat,/. vidcxmus^S.  riis  iudiciis  f  litis  conteftatio  cxigatur,  &  ct-  yi 
%.fialitontm,ff.de  vfur.fjrfrutt.  eyl2.c0d.tit.  i^ii\i\immariis  t/.tigni,$.fiquisnop9jjideat, 
Vndccimus  efFc&us  cft  ,  quod  poft  incoa-  %.idemfirtbit,  l.Iultanus ,  %.protnde,f  ad cxht- 
tum  iudicium  vfuranrifcrcnda:  fint ,  Llitejs*   bendBart,  tn  extrxuxg.adrcprtmcndnmjn  vcr- 
ff.  de  vfiur.& frucJ.  Duodcdmus  effcctus  cft,  bofummxrie,  Pet.Anchxr.  &  Ioxn.  xb  lmol.in  c. 
quod  poft  litcm  contcftatam  moram  am-  Jipecontingtt ,  de  vtrb.fignific.  tn  verbfinma- 
plius purgarc  ncqueat , l.ftinfuUm,  Sa.ff.de  ttm :  f  tamcn  fi  Princcps  alicui  cabliam  co-  Jj 
i/fr^/.DccimustcrriuserFectuscft,quodii  gnofcendam ,  Sc  delinicndam  commirxat, 
Tirius  &  Scius  feparatim  ftipulaci  elsct ,  fun-  fummatim ,  dc  plano ,  fi  ne  ftrcpitu  &  iigura 
dum  illum,  ii  illi  no  dcdcris,  mihi  darc  fpon-  iudicii  litis  corttcfutio  omitti  potcrit ,  clcm. 
dcs?  fincm dadi  altcri forcquoad  iudiaum,  fitpecontingt.  Idcinquc  f  probandum  cft  in  4 
acciperctur, lp.ff.de  vcrbor.obltg.  Dscimus-  omiubus lllis cauffis ,  in quibus cofticurionc 
quartus  cfteclus  cft,  quod  ii  ftipulatus  quis  Priftcipis,auctoritatc  lcgisvcl  canoni3,Iu- 
fit  StychuniaUtPamphilum,qucmvolct,&  dexad  hucmodumproccdcrciuiruseft,vel 
fcmcl  aliqucmrclegcrit,  habcat  iusmutan-  falteciusfaciendifacultatcm  c6fcquirur,vt 
da: voluntatis,fcd  folum viquc  adlitcm  con-  in  criminc  kda?  maicftatis ,  d.cxtrxuag.  adre- 
rcftatam,  / fi quisfiipulatus fit,tt2.  Dccimus-  pHmtndum,eyibtd.Bxrt.in  vcrb.fimefirepitu  ey 
quintuscfFcctuseft,quodUtisc6tcftatioin-  figura.Marantapar.a.dtfi.p.ntt.2.UltartaH.So- 
ducat  nouarioncm,/.rf/a;w,  29.ff.de nouition.  ctn.c.i.  dcltbel.  obltt.  ejrc.  quontamfrequentem, 
Decimusfcxtus notabilis  cfFectus  dcprchc-  vtutenoncontefixtx,  nu.2f.Oirjnficcnt.j.c.7o. 
6xcatinl.fiante,7.ff.iudtcatufolui.  Decimus-  itcm  (i  agaturlupcr  eIc&iombus,poftuIatio- 
fcptimusclfccluseftjquodcommittatftipu-  nibus>velprouilionibus,au:fi;pcrdignirari- 
lacioncm  araplius  nonpcti.  Dccimusocta-  bus,perfonalibus,orficiis,carionicat:bus,vel 
uuscffccluscft,  quod  poftlitisconteftatio-  prarbendis,fcuquibuiuisbeneficiisecclcna- 
nemquiscffidaturmala:fidci^:/?^///^§-  fticis,autfupcrdecimis,necnoiupcrmatri- 
Jinautemff.depetit.hcrtd.Dctimutnoiwscf-  monus,vclvfuris,&:eas  quoqUomodotan- 
fcctus  cft,quod  poft  litcm  contcftatam  nul-  gcnribus,  clcm. 2.  dtjpnd/ojam,  dciudic.Ioxnn. 
la  dilatoria  cxccprio  amplius  proponi  po-  AAdr.inc.cumoUmjeaccuf.cyibid.Fdin.itemfi 
tcbjfin.  C.deexcept.i.intermonaficriumiextri   difiepteturde crimine harcfis ,  cfirt.de  haretic.iii 
dereiudicaU.  VigeumiisefFc<ftuseft,quodin  7.  j-Secundo,  norircquiriturlirisconcefta- 
multisiurisarriculisinfpiciamustcmpusliris  rio  in  cauffisbreuionbus ,  &rquxcunq.  ma- 
contcfaxz, l.vinum,ff.de reb.cred.fi ctrt.petd.  xime  vilium  funt:  Grxcc*-* jWJ*»*;*;^'*^* 
Ut  'u,3 7.  ff.de negot.gcfit  Vigcfimusprim  us  cf-  w  ^hlUhim u>n\ttit*r  «*r.  Kouell.  dc  mxnd  1- 
fc&us  eft ,  quod  fi  pluribus  eadcm res lcgata  tis Principumjtu. t7.%.fitibi,ry xuth.nifi brcuto- 
fit, ita  vt finguli foUdura confcqui  poifint , i-  rest  C.  defent. tx brcutc. recit.  in  quibus  cauifis 
pfiusfitclcctio,  quiprior  litemconteftatus  ctiamilludfingularccft,  vt  prxteromiilto- 
cft.  Vigefimus  fccundus  cffectus  eft ,  quod  ncm  rchquajfolemnitaris  noii  cxigant  fcn- 
pluribus  procuratoribus  infolidum  confti-  pturam.  Qua:  autem  fint  fcauira:  brcucs, 
turis^occupanrismeliorfitcondirio,/.^^  facilccxpcdiri  nonpoteft.  Lcgc  cnim,fio- 
deprocurat.eyU4.ff.denoxxt.aSi.  Vigefimus-  leum,§.finalff.dedolomalo>  alia^  incipitv^f nis 
tcrtiuscfFcc^useft,quodiutamcntumcalu-  a0rmauit,p.  duOaurcidcfiniunturjI.tf^^ 
mniai  rcgularitcr  poft  litiscontcftarioncm,  ^«.dI«w«4/.dcquinqueaurcisloquividctuf 
ideIt,incxordiolirispra:ftctur,/.^.C^/^-  Vt.%.auamuU,ff.ficutpUuquxmpcriFa!:idli- 
mtnt.talum.Lremnonnouxm&.patroni.  Vigc-  tft*/,cicccmaureosincaconditionc  confti- 
fimusquartus  cft  effcctais  t  quod  cxccptio-  tait^.6.fipr.dedefenfir.ciuitat.\ddc qmriqua- 
ncs,  quaircfpiciunt  mcritacaufla:,  qua:que  ginta  aurcis  pronunriarc  vldctur,  §  atttcm 
antc  &  poft  litcm  contcftatamalias  propo-  audtent^ouelM defcnficiuit. ^rrecentos  aurcos 
ni  polfunt, fi alriorem indagincm  rcquiranl  in cadem  cauffa t cputat-Scti  cum  omncs he, 
poft  litcm  conccftatara  proponcndai  fint,  legcs  peculiarcs  rationcs habeanr,  non  faci- 
t.iMiitucont(fi.m«<  lefucritjvnarnalteriprxtulufc.  Vcriusitaq; 

videtur, 
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vidcrur  id  dcfiniendu  efTc  arbirrio  boni  vi-  commodarc  contra  dcfinitionem  eap.  qud- 

ti,gloff.in  d.authen.nifi  breuts,Bart.ibid.num.i.  niam,dt  probat.l.itlicttas,%.veritMy  ciuutcet,j. 

AUx.  Putcusinaddit.  Aibericnu.2.  circa  finem,  quaft,  j.  jf.de offic.prafid.c.iudtcct,  jq.  y.cap. cu,» 

Angel.n.  i.post  Cyn.arg.ifin.de  iureiur.  ejrtfii»  nobUtextr.de  tcfitb.  Admitti  tamen  poflecdi- 

dtijvimff.dearbitr.procouJut.Baid.num.j.ver-  ftinftio  Abbatis ,  vt  fiquidcm  dc  illis  difcc- 

ftc.alti,  addcns  hancfentcntiam  cffc  comu-  pcctur ,  quaepcrtinct  adlitisordinationcm, 

ncm,a\\egatt.cumhi,§.moduv  ff.de  tranfatfio.  Bartohlencenualequendaficmonidemau- 

P  tul.Cafircnf.n.t  .Silyc.n.i . arg.t.iufiurandum,  tem  recipicndum  cflc  in  achs  probatorus. 

§fidequ*titate, jf.de tureiurando. Propiusmo-  Poffcr tamcndignitasipfius Iucucis, &cau£ 

ucc  t.fidctfifucceffertt,  i.pen.  (jr fiq.ff.  de  iudtc.  fic mediocritas  comcntacionem  ipfius Bar- 

Fufgofmprmc. Ulftrantapart.4.difi.7.nu.iSfi.  toli  tueri ,  vel  aUx  limilcs  confidcrationcs, 

Ai 'tri.tn.Sjctn.de libell.obUt.c1.nu.39.Specul.in  dequibus  idcm  Andr.Barbatias  tnd.clem.t, 

ttt.de tibc//.o(dat.§.  nunc  videndum ,  (jribidem  Sicnim,  dc  tribusaucquacuoraureislicco- 

loan,Andr.Felin.inc.incauJJis,ts  .ff.de  tefitb.n.  troucrfia,  nontacilc  credendumeft,  iudi- 

i.Bart.l.Jedetfifufcepertt,s2.%.iff.deiudtc'U,Ia-  cemquidrcracreconfingcrevelle.  Notan- 

fonl.admonendi,ff.deiureiurand.  n27j.  vbi  ait,  dum  tamcn  cft,  quodloco  lcriptum  rcliquic 

Doctorcs  magis  communiter  illudtenerc,  Albcricus,fetuciuspucarc,fieciamcalislcn- 

tjuodrclinquacurarbicrio  Iudicis,  inlpe&a  tcntiavelinicio,  vcl  poftea  lcriptis  comprc* 

cauffarum  qualirace , Dcciu/confstf.idemtnc  hcndacur: ldque comuni  obicruantia com- 

qnonum,extra deprobat.ntt.7.Panor.  ibtd.nu.j.  mendari. 

Roffred  tnrubric.  §.  inquib.cauf.ltbcll.  non  offe-       Supijcdicac  deindc  noftri  Inccrprcccs ,  f  t$ 

^/*r,vcfcilicccillcexpcribnis,vcrumdiui-  vtglofftn noue/Lde mandat.prtnctp. %fittibt,in 

tcs  finr,an  paupercs,  dJ.fedfifufcepertty  §  .pen.  dtctton.vttium,  (jrtbid.Bart.  nu.t.post  Iacobum 

^^W/V.exquanric3ceipfa,vc di&um eft,cx  de Bcltoutf.  Praterea Iacob.Cuiac.Specul.iib.^.p. 

confuctudinclocorum,  Scftyloinueteraro,  i.ttt.delibell.conccpt.  §.  nunc diccndum,num.j. 

lfiiixff.de/egat. 2. l.fi S tyebitm, ff.de  Ugat.j.&L  a-  &tbidem  Ioan.  Attdr.  in  addtt.post Iacab.  BalcL 

liiscircuftantiis^ftimccquxbrcuioreslinr.  Marianum  Socin.ct.de ltbell.obUt.num.40.Pa- 

>7  lUudin  vniucrfum  hic j Itccat  no  intempe-  norm.num.17.  CHarant.tnfuoJpecul.pare.^.di- 

ftiucprxcipere,cauflam  ccnuiorcm  ccleri,  fimcJ.p.nu.tSp.ejr  /jyaliamdeclarationcm, 

quando racionc  fporru^um ,  vcl  fcriprura»  vclibclli  oblario,licis conceftacio,&idgenus 

pluscxpcndendum  eifcc,  quamipfarcsva-  alia; folcmmcaccs  in  caullis  paupcrumnon 

\czt,Birt.inl.mcdtterrancx,C.deannon.(jrtri-  exigancur.Mouenturautcmhisrationibus, 

but.iib.to.n.4.cjrtbid.  Akx.inaddit. item Ioan.  pnmum  au&oriracc  cexcus  yfittibi,  noueli.  de 

dePixt.Marant.part.4.dijt.9.nu.i8p.c\\i\iv\2iZ  mandat.Princtp.  quiitafchabet:  Sitttbiquo^ 

Bxn.d.authcnt.breutores , in  his cauflis minu-  terttumfiudtumlitescum  omni  aquitate  attdtre, 

rionbusctiam illud fpccialccflc,quod Iudi-  & omnes qutdembreuiorcs,  (jr  qtucunque ma- 

J°  ci  quidfaftumautftatutum  taflerenrijCre-  ximeviUumfunt yex  non fcriptodecidere  (jriu- 

dcndum  f ic ,  idquc confirmac  Mafcard. con-  dicare.  iccm  auch. niftbreues,  C.  de fintcnt.  ex 

cluf.949.  Sed  hanc fcntcntiam  Barrol.oppu-  breuicrccitandAn  hax vcrba  compofitx :  mfi 

gnateodcloco  Ang.«*  r.cui  fubfcribitCa-  brcucsfint ittes ,  (jrmaxime  viliumpcrfonaruni 

ihenC.n.t.Panor.incfUoniam,extr.deprobat.  &caujfrum:tuncenim finefiriptU  y(yfineati- 

n.t.  Fclin.in ci.de iibctt.obtit.nu.o'.  Anton.dc  quaexpenja  cognoficrc prxfidcmoportet ;  ejr  nifi 

Butr.conJ^f.incip.hxcquxJrto,  ejrtnc.Jguinta-  epifcopuscognofiatinterfuosfubdttos.  Sccundo 

ualiisyde turetur.  kndtSic.incUm.t.deprobat.  lJtonnunqugm,72.contuniiagU>Jfatnvcrfic.vcl 

putanccs,hocmodoviamapcriripoflcrrau-  ferfonay ff.de iudtc  Tcrrioarg.  l.;llicitas,%.ne  ■ 

dibus ,  &:  contcndcntcs  cx  auctoncatc glok  tenuUyff.officprxfid.  Quarto  cx  dilpoiitione 

Cxyinifiprator,  § .  Marct/lus,ff.  de  tttdic.    In-  lcgis  vnicd,  C.quand.hnpcrat.tnter  vid.  ejr ptt- 

noccn.c.  quoniam cotr.t faifam,  t.adfi.\ n  omnt  piU.  ttem cexpart.  extr.  dcforo compct.  cfign.fi- 

aChiiudiciali ,  qui  fcripturam non  rcquirar,  canttbus,deoffc. ddegat. c.fitperquibtijdam , de 

tcftibus rcigcfirfidemimplcn.i.viicifc. Ec  ^^r;/^/rj/f.//7/f'/7.cxquibusculligitur,pau- 

hancopmioncm  iun  magis  confcntaneam  pcrcs,vtmifcrabiJcspcribnas,onuifo  ludi- 

ftacuojcumabfurdumlic,  cidcm  ludicitri-  ccordinario,poflcconriigcrcad  Imucrato 

buercarbicriu,  caufliis  brcwirrcs  definicn-  rcm,vcIPontificcm,x'/^«/-r.T/,//?^<rf/>/.// 

di,  vt  foluantur  lurisciuilisioicmnitatibus:  d.c.fignificant .^,vbiintcrpcnonaimi!cra 

Dcindc  umpkci aflcrcncii  vcrbofidcmac-  bilcsadicnbit,nedumvidj;is,pupiIIos,or- 
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phanbs,  fcd& paiipcrcsirtgencrc,itempe-  .2.voxbrcucinde6*cducatur.  Quod  autcm 

regrinanccs,  mercatorcs,  fi  vc&igalibus o-  codcm  lociadditur,maximc  fivtfiumiint, 

ncrcnrur,  libcrtosabccclefiamanumiflbs,  non  illam  fignificationem  habcrc  intclii- 

&  ad  facram  xdcm  confugicntcs ,  itcm  offi-  gitur ,  vt  humilitas  pcrfonarum  impctrarc 

daIes,rufticos,filios,hbcros,  &vxorcsrami-  poflltjVtcauffemaximimomenti,  quacquc 

liarcs  il\otum,arg.ct.  rjr  2.diftm8.S7. ejrceos  laboriofam  in  veritatis  cxaminc  inucftiga- 

itidem,c.ecclejiarum,t2.qu<eft.2.itcm cxcos,ac-  rionc  habcat ,  fiiblato  omni  ordinc  iudicia- 

qucicnes,&  mcmbrisdebilitatosX^g'*'^/'  rio,quicopcrtinct,  vtvcritas  tantomclius 

C  quando  Imptrator , tttm  c.eptfcopus ,dtftinc7.  1 11  u ftra n  pollit,  /. ne caufa t ,  C.dtappelUt.l.pro- 

SS.l  t.jupr.deepijcopal.  audicnt.  & Innoctnttum  Utam ,  Cdefint.  &  inttrUc.  omn.  tudic  l.vtrt* 

todcm  locifequuntur,Ioan.*b  Imol.Fclin.num.6.  (ponfum,  C.depaft.i.quaacltone,ff.deededo,l.2. 

vbi  tamcn  addit,  illud  arbitrarium  eiTc ,  Pa-  Ceod.titSmc  libclli  oblationc,litis contefta- 

normitan.  nu.y.Ludouic Roman.inl.fi conftan-  tionc  ,ceftmm  productionc,publicationc, 

te,ff.filut.matrim. Porro Impcratorem cau£  autinftrutncntoru  fidccauifij conclufione, 

fas dccidcre ,  infpe&a (bla ratb veritate Bar-  icntenuc,  dehbcrata delcriptione,poifit nc- 

loU.Aemiltus^S  ff.de mm.ininteg.reftit.Bald.  gotium  iniudicium  dcdu&umdirimi,cum 

c.t. §.inuefttturicoiumftnal.denouaformftde-  maximcvclhuius,  vcl  akcrius  parusprxiu- 

60  //Mradiderunt.  Quamuis f  autcm nullum  dicio , admifla cxplicationc  Bartoli ,  qua ct- 

auctorcm  habcam,qucm  contrariarlenten-  iam  fuprarefelhmus,quod  iudici  m  his  caui- 

tiar  aifcrtorcm  prartcxcrc  poffim  :  tamcn  fisfine  adminiculo  telbum  credcndumfir, 

cummoncamut  Lnemo^C.deJentent.&tnter-  fcdvt,qUa?dccauffisbreuioribus  dsctacrac, 

locomn.tudic.  itcm cap. ego,dtftin.  S.  eruditio-  multo  magis  obferucntur ,  fi  humilitas  hti- 

nis  laudcexcellencibus  virisin  noftralcgali  ganrisc6currcrct.Scnfusigiiur§.cit,q,  par- 

fcientiatantumtribucndumcirc,quantum  ux&cxpedira?cauflxpx5iruncfincfcripti  fo- 

pcrlcgcs,  &  hisconicntaneas  rationcsdo-  lcmnicacedefiniri,ido^iulu^sprobandiicU 

ccrcpotcrunt,noncxiftimaui,meculpam  fc,fihumiliCaspcrfonx, vcl vtbcrrand.  Ac- 

concraciurum,fiquidrccxa&usruminara,  tuenfi//£..?.^y&«4/.explicauic,pericnxlim- 

obtincrc  fcntiam,  in  mcdium  profcrrc  non  pliccs,&  in  iudiciis  non  vcr&ta:,  Grxce  ^ 

fiipcricdcrem.  ^•s»f9^invcrb.^f«^'C','x,''A,s*T"',  c*t*f 

Statuo  itaq;  hoc  pronuntiatum  a  lcgum  iudicio  incerucnircnr.  t  Notiflima  dcindc 
noftrarum  difpofitione atque  mentc facis  a-       ,Ua mrls definitio  cft ,  q,  vbi  plura  coiun- 

*»  licnuvidcri.  t Etcnim  cu  mommbuscauf-  &m  rcquiruntur ,  tunc  ab vna partc quc ar- 

fis,  maximevcroarduis,  intricatis , magna?  &*m^n no pol\cj.4.§.decere,ffdevtbo»or 

quantitatisordoiudiciircquiratut,Iibcllus,  rapt.l.Ft^^tAnb^Mtf^jte 

autbent.offcratttr}L-tisconteJiatio,/.vnicafupr.  ««^//.adco,vrparucoiifidcratcgloll.& 

deltt.contcft.  fcntcnriz cx  icripto  pronuntia-  Mananus  Soci.aducrbiu ,  MMXM^alitCr  cx- 

tioyLftatuimtts,ejrLftatuta,infr.defent.exbre-  ponat,cuiusillaviseft,vtqualitaccprarccdc- 

uicrecit.$.finctmus.  T^uelLde  exbtb.reis, ouid  tcm  rcPctat>  &  momcu  fupcraddar, 

cauflxeft,  q,huiufmodi  hccsfubnudaima-  'Lpf.ff.dt >,reg.iur.LiS.%.i.ff.dcqu*ftton.L 

ginc,quodpaupercsiIhsc6fltc>cncur,omni  '/#^W-A^^-N5cn»ouer,T*aii- 

folcmmraccfoluamus,fine legc,  aut  finc  co-  "icnt.«//^/,non  iolu  hat  menno  pcrio- 

uCnienti  ratione ,  qua: lcgis  parrcs  tucri  pof-  nar  °> fcd  &  cauflarum.Promra  cm  rclpoiio 

fit.  Et  fane  faus  periculofum  ccnferi  pof-  e/Urnerionofumcius,  nouaslcgcs  coden- 

(it^od%fittbi,nouclLedcmand.Prtnc.\\oc  ^^cdquarincorporcnoucllarumftatutac- 

•  munusdclcgarcfuibncant,  cumhacintcr-  ^nt,fynccrafidcincodicctransfercndi.  Et 

prcrarione  potius rcfellcrc moliatur,& brc-  hnc v,dctur  eflcquadam  tautologia , &in- 

fz  ucstcauflasrcquirat,idcft,  non  difficiles,  ptaciufdcvcrbirepcutio  mfi  brcuesfint 

cnixbreut  temporcdirimi poflint,quiquc  htcs,&maximc vil!umpcrfonaru,vclcauf- 

ctiam  prariudicii  podcre ,  vclhancvclillam  Urum'  cum  pronunuauonc breuions hus, 

paitcm  afHigcre  qucant.  Hanc cnim  figni-  ^fiud  fignificct,quam  rcs  aut cauflas yi- 

ncationcm  di<aionis,breuis,arguit l.illicitas,  ^.Grxcc  autcm  vcrba ita  formata  funt :  «*» 

$.ne  tenuU,ff.deoffcproconfdum  dicimus,  *£j™sT*?l?'*l  ?'  T  ?f 

brcucm&curtamiupcllcdilcm,quodindi-  mr^ZUt w««>,  i^tii^i^  ^h<t. 

ftionc  Gtxca.  ^*xwrcpudiandumnonclrc,  Qupd  fi  quisvrgcatappellationchoruver- 

iildclicctcolhgcrc,  quodaudorcFcfto/^.  borura fignincaricauifas,  qux  naturafiiiin 

promtu 
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prommfunt,nequemultumfolcmnitatisin  iamprobatur  in  procuratoribus &  notariis, 

rccxcuticndarequiranr,icdbrcuitcmporis  atquc  ctiam  iportulis  iudicum  ,  vel  fimili 

ipatio  cxpcdiri  poflint,  noluchabormagno-  mrci  vticilicctgratis  opcramaccommoda- 

petc:  fcd  tamcn  huic  fuggcflcroconie&a-  rc  debta.nt,d.§fittibtynout//.dcmandat.Prin- 

numeifc,vtiecuiidumhancexpkcationcm  ctp.LtamdcmentisyC.de  epifiopai.aud.ent.i.nui- 

corruat  eriam  prarccdes  declaratio  Do&o-  Ulicere,% pof/vnimy C.deeptfiop. ejyciertc ittm 

run»,niii  alus  legibus  fulciatur.  %.fiquisautemy  n0uell.S2.dt  iudtctb.  ^Alex.in  /. 

TcrtiojCommittendum  nobis  non  cft,vt  argtntartm.tn Jfn.JT.dt  tdtnd.Ripa  in  l.centttrio, 

quod  adiiibleuandam  alicuiuscauifam  fta-  num.jsff.dcvu/g  ejrpupi// fubjht. Rota Roman. 

tutumeilcvidetur,idindetrimcntumipiius  dccif.2.deconfiit.inantiq.CorntLBcntncafimd. 

&  quod.immouo  oppreflioncm  vcrtat J.fin.  quAfi.7j1um.14.Andr  GxiLd.0bjerukt.43.num. 

C.bcat./.i.ff.ie app.c.confuluit yejrcjuggJ/unt,  if.vt  ibidcm  ctiam  probat  in  commiflariis 

*5  f-v/r.^.txpcdKcnimiplipauperij^vtcon-  adrecipicndum  &examinandu teftcscon- 

trafalfmi  airertionem  iniquiludicisiemu-  ftitutis,  Mynficent.^.objer.p/.n.^.qtumiiis  & 

nirCjiurafualiterarummonumcntisconii-  hiccxauario,ficondiri6perforia:&occupa- 

gnarc poflit , cap.  quoniamcontra,  extr.  depro-  tionurn  iiiadcat ,  remuneratidnem  dcccr- 

bat.  authtnt.  offeratur,  C.  delit.contefi.  Lfistui-  nendam  conftituiimyargum.tegumyJupr.  a  no- 

ntm.  C.  defintent.  e.x breuic.  rtcit.  l.practpimm,  bis alleg.it arum. Et  fanc  pro  tri  bunali  Spirenfi 

ejrLnecaujfts ,  C.  deappell.l.tamdementtsy  C.  de  inuafiifc  videirius,  vt cum  aduocati  gratis  o- 

eptfiopai.aud/ent.  Ncquc  obftat,  quod  huiui-  peram  fuam  pracftare  dcbcant :  tamen  Ccti- 

niodiccrcaminaiudicialia,duniaduocaris,  bis  dcpublico ktisfiat,vtconftatcxconfti- 

iudicibus,&  tabcllionibus fuaiuraintcrun-  tutionc Imperii,quat  anno  1600.  Spirx  eft 

VXtJ/.Janctmm,  C.deiudtcl.credttori,  C.depacl.  promulgara,/»/.*.^./. 

IJin.  C.defiatuis  ejr  imagin.l.fina.ctrcafin.  Cde       (^uarto^quodcumccflantecaulTa^f  cc£  6% 

quadrienntipr*fcriptione,c.cumficundumyextr.  Cet cfrecrus  yc.cum ceffanteycxtr.deappcilat./.in 

dcprabcndXfin.  C. dePrinc.agent.  inreb./.tnfa-  omniff.de adoptJMcet ,  $.ta ob/igatio,jf.  dtpro- 

trisy  C.  dtproxtm.Jac.Jcrtn.c.J/atutu,  %.notartuy  curat.l fin .ff.de  tcfism.tut.Hic  nulla  caufla  in- 

dcrcfcripfjn  6.  ejribtd.glo.  atqueDocl.  magno  tcrucniat,  quarc  Iudcx  in  rem  pauperum 

conftarc foleanr.Nam harc excutatio in pcr-  ius auxihi  fui  expedire dcbeat, quod ,  vtan- 

ConX  tenuioris  forturia?  locum  habere  non  tea  dixtmm ,  aduocati ,  iudiccs ,  tabellioncs, 

66 potcfticum aduocatigratisf  rifdemferuire  exiecutorcs,ilIis gransopcram  impenderc 

cogantur/»ff qutdquam,  %. aduocdtos ff.de  of-  debcant.Planc ii,qui  nunc funt  morcs,pau- 

JfcproconfS.fitttbi, noueff.de mand.Ptmc.GloJf.  pcrvbiquciaccat,&iucucis,aduocati,atque 

i»  c.fiatutum ,  %.tnfupcr.in  v:rb.pauperesy  extr.  aliorum  fruftra  opem  implorct ,  c  .paupery  11. 

dcrejcrtpt.  Glojfaind.1.2.  C.  deprox.fiur.firin.  quafi.j.  hoccafu  illorum  lcntentiapoiTettd- 

/ib.12.  G/offinc.i.extr.deoffc.iudic.ejribidem  lerari.fiquocunq;  raodoie(edefcndant,vt 

Ksibbasnumcr.s.Fe/tn.num,2.Albtric./.t.C.de  incaUlfaappeliauonis  ficri  vidcnms,vtcius 

fijfrag.BiU.l.quifuriojiyin  vlt.notab.  C.denup.  ratio  habcatur ,  li  proptcr  inopiam  cauifam 

Dtdac  Couarr.prac/ic.qu*fix.6.num.4. K^indr.  appcllationis  prolequi  non  potucrir,  argum: 

Gaiii'tb.i.c.4-t.numer.t4.  Corne/.  Benincafmin  cap.exraiionc,  txtndt appcllat.  ejribidemlnno: 

traliat.dtprtuUcg.paUptrt.quaji.7Mum.11.Gui-  71.2 .  Panor.n.2.Fciin.n.io.Ro/and.  a  Valle  confil. 

6y  doPapa dectf.jtii.  Non  fdefunt  tamen,  qui  Sy.numer.st.vo/um.2.Andr.Gailobfiruat.i42. 

cxiftimcnc ,  hoc cafu aduocatum  rion  tenc-  argum.c./icet,  extr.de ccnftb.  item  i.fiprocurato- 

t\  grans  operam  impendcre ,  ne  dum  aliis  rem,$.fitgnorat,ff.mandat.  Baid.i.i.  %.fiquisin 

fubucnireconarur, ipfepcriclitctur, & idco  iudtcio, num.4  jf.fiquiscattt.iud.fifi.  cattffacl. 

cxpubhcohiciubucnicnduclfc,*r^. d.%.jit  Francifc.  Cremonenfis fingul.  t22.  Guido  Pap* 

ttbi,  noucl/. dt  mandlprincip.  item  i. 25.ff.de  Se-  decijion.41 6.num. 22 .  UYfynfing.obfiru.pjjtu.  t. 

natufconf.Syllan.  idquc  vlu  reccptumelfein  ejrfiqu.vbi  oftendit,  illud  procedere  in  ap- 

Coiiftorio  Gratiariopolitano  tradit  Guido  pellationibusfcriptis,noniiviuo  orciilxin- 

Vx^xyquafi.s6i.num.2.infin.Boer.deciJ.j24.n.  tcrponcndacfint. 

j.Ba/d.  in Lmagisputo,  %.idemque  yfi inopsy ff.de      Qui nto ,  quod confuctudo , qua: f  cft  o- 

rebmcor.quijubtut.ejrcur.junt.ejrtbidtmg/ofia  ptima  legum  mtcrpres ,  hoc  priuilcgii  pau- 

inverb.ji  tnops,itemglcjf.tnl.i.  §.att prxtorff.  pcribus  incauflisarduis&rmagnimomcnti 

^f/tf/?*/W.cuicxprclic,nontacitcconfen-  nontribuat.  Etfancprotribunali  Spircnli, 

tiunt  Banol.  Baldus  ,•  Alberic/  idcmquc  cc-  vbi  omnia  gratis  illis  adminiftrantur,  addita 
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tamcnconuicionc,quod  liad  forrunanie-  folcmniuccmcciainatiis  cauflisrollcrcpO- 
liore pcrucncrint,vcl  ii  cciumphcm in  cauf-  tcic,  /.// qusndo.fiipta  de  diltt. 6" tkmsnt.jipe 
fa,fe  '•eruluros^quod  falarii  nomine  dcbc-  contiiigu.de  vcrb.fi/rtif.  cftq;cadercrcxu:s 
UsvJtb.i.ordins.t.CsmcrjJitttl.^i.  K  inultima  cxprcifus  cap  cum  di/ec/t^cxtrs  dc  djhrfcon- 
ImperiiconuentioncintcrpolttaSpirx-ann.    tumsc.in  vcrb.volentcs umcn  turis  crdinctt. o!t- 

itQQ.fol.S  tyftq  tamc  ordoiudicii  fcruatur.  firusrc.  Vantiustntratt  dcnuti  t  .t.tit  dtnttlltt. 

Qujbus  tundamcntis  iacbs  non  eric  quod  exdefccl  proctjf.ca.ip.incaujjis.extr.ucniH  l:c. 
magnoperccQnfli£rcmur,cumcaium  lcgu  Etquamuis  ibidcm  Abbas  mr.aJFelin.#«  i. 
prcii  d:is,q<  ta:  a  diucrfi  partc  ftarc  videbatur.  item  &  Iatbn  /./ ff.de edend.n.tp.pojt  Innoccrit. 
Nam  quod  ad  %  ftt tthi.  ATozrt  ft.de  mtndst  at-  Angelum^Ludouicum  Roma/t.  itc  m  Aiirtsntt  't 
Cincc;iatiscopiofcofl:cndimus,illumnoftr^  Soctn.cap.i.dcttbeit.obtat.n  2$. conlhmznr,\t- 
concluiioni  retponderc,  /.  nonnunquam.jf.  bellum  atquclicis  conccltacioncm  in  cauift 
dctn  'c  mhi!dciolcmnitateiuris,qux  in  li-    coramPnncipcagitatanonrequtrMr*  cap. 

bdl:  obhttone,litis  concciCationc,icnten-  ad pettttonem^de  accujat. ramcnhxcrcs  illam 
riaA'  actorum  conicnpcionc  vcrlatur,com-    figniricarionem  non  habcc  quod  ordo  |  iu-  7 
mcmuur,  ncq;  ullam  dc  paupcrc  mcntione    ns  in  coiiitorio  Principis  feruandus  non  lit, 
facit;F.uemurtamenunacumg!o!fa,quod    ciimcttam  inCameraSpircnii  is  artcdatur 

7°  poflirmcauilismifcrabiliom  pcrionarumf  &litiscomeftacioatquelcginmusproceii'us 

dilat; oncs,  <i  hoc  cxpcdirc  iudicaucrir,  am-  rcquirctur,./*/»^/-.  Gstl  oljtru.  7$.n:tm.6.  Sed 

pucarc,  vc  vidcntuc  lcnrirCglofla  i»  cjptt.it  vt  iuitincaturiudiciu,inquoprx-icnccPnn- 

prtmis^.qiuj/.i.  Rclnffts  tn  con/ntt/j  i tr.sd le-  cipchxc  omniaiint,cum  cius  prarfcntia  &: 

gcsrc  '.ujirJ:ftnten.cyproutfion.>.r!u.i.gloff.  aucconrashututmodi  lblcmmcatcsvidcacur 

ult  D:  !.xc.  ovarr.prscl. qusfl.c.ip.7.  ntt.j.  verfi  fupplcrc,  c.tp.  'pcrte,depr*jitmpt.  &:  ua  intelti* 

hisacced /.vbi  rctirr  quandain  conibcutio-  gocioctorcs  fupraallegacos,qutbus  nuucio, 

ncin  imperatorisCaro!i,quadecrcuit,caul-  Andr.Gail  d.obf.6$.n  7.ryS.  icem  Myniing. 

fii  pauperum&  mifcrabilium  pcrfonarum  cent.i.objir  27  Solet  iraquePrinccp*eciam 

brcuiteraciemoradtlationcdcrinicndasef-  ordincmiudiciarum  lcruarc/<#£*u  vox,fiu- 

7l  ie.  N011  obiht  quod  quarco  aifcricur  \  ex  prs  dc  Ifgd.c-.p.tnc.vtffis extradcre  mJtc.  Si  ;a- 

dcfuurionc  l.ttmcxyC.  qutnd  Inperttor  inter  mcn  ilium  prxrcrnulcnc ,  icmcncia  ab  llio 

vd.pupttl. c- ■at.mijcr.zb;/. pcrj 'cogn  fc. debcat,  prolaca nonuinatur.  Dcinde  nondum  "f  fa-  7 

tal:s  diiccpcacio  omni  iolcmmtatc carcre  riscxpedicumcfr,anpaupcresintrrmifei \i- 

delvacc.mquamqu.e  (bla  facti  vcritatc  m-  bilespcribnas,rercrcdiiinr,cum  rexcu>ip'*c 

fpecta  lnrciponacur,  vc  Maranta  d.  part.  4.  folum  commemorcc ,  viduas, pupillos,  u.u- 

ttij  /  p.nu  tpj  iccm  Andr.Gail  objerust.ltbr.t.  curnomorbo fatigatos,& dcbilc  ,nccpe  dc- 

ctp  1  ff.itf.tradiderunr^idapudmcvaldcdu-  fincqui  pupillos&viduashis  adlirib:  Jcbe- 

biumeic,quarnuiscrim  Emperatorillud  fa-  rcncgcnr,miipanccr  cgcftatc  laborcnt,ita 

ccrcpo'li:,ramcnconicqucsnon  cIt,quod  vt  vcramq;  quaitcaccm  rcquirant  Alcx.  /.  /. 

7*iahuiusmodtct>ncroucrihsidiaccrctiolc-  ti.is.jffotut.rrutrirn.pofigiojj.iw  &  slissabeodc 

ac,  urapparccm  cauflis  ippcllacionum,qux  aMegatM Cardinal.FIoronr.&  Ioan  ablmoL 

ad  I  mpcratorcm  dcf^TUlXlxJ.pr^cptmus,  &  czp.figntficavttb.dcofic  dctegJ.n. .  .lujont.Ti' 

l.n-:  c  ttjjas,l.  fin.  C.  dc  appe/l.  Acccdtr,quod  tutextorcs  ff.de  lcgat  1.  Ec  quamuis  i!la  icn- 

tcxcus  nullam  cadc  rcmcncioncmficic,&  cenciapra*pondcrarcvideatur,quodiurrici- 

qui)d  ncqucglofla  ncqjdoctorcs,  vtCynits,  acquempiip.llumeifc  auc  vii!ua,cc.'am  alia 

odoficdustStrtoius^Albertcus,  Bsl:lns,Angcltisy  quahcace  i'ibmota,z-/  tradidit  Azotnfus  (itnu 

£yr/*f/*f , quidquam  dc  cali  przrogatiua in  ma,tn  tit.qua»  t.Imperat.invtd.ey-pupi/l.Itt- 

cxpoiicioncciuidcm  Icgis  annotacum  rcK-  nocent incap.exp.trte.de for.compct  nnm  4.At- 

qucnncquodq.  Impcratorin  dubiointclli-  beric.d.l.t.  num.i.verfjednunqmd.  Andr.fjer- 

gstur  ord  naria  pocius  poccltatc  quam  ab-  ttiainconftit.Ncapcltt.ttt.de ofJic.magiflri,ecnjf. 

iolutauci,/ /  te petit.htrtdtt.Ldtgnavox  fu-  fistutmus,n.6.Dtdac.Couarr. prscfrc  quajl.up. 

prtde  Lgtt;rhcftur.decifi>s7'»  ii.  &J?4-  Lan-  6.tom.2.r.um.2.Robnd  aVa/l  confil.76.  vU.fi 

tcUotJn  temfl.omn.tttdie.iib.i.c.i  delmpcr.%.}.  num.44.i^4bbjsincap,txpsrtc,de  fior.  compet. 

n  o  Innocent.  in  csp  tnnotittt  n.t.  dc  eiecJ.  Cor-  2\cutzAn.tn fua  jylv.ntipti.il.  Psrpatts in  /  t.C. 

ntus cot.ftl.27i  h.i6.vo1.j.I  jon  conjil.i.col.pen.  dc fscrofiancl.  eccitfi \^fndr :  Gail  d.  obfcrust.t. 

S 1  aru  1  m us  t.i  m c  1 1 1 1 1  uct  c x  cau ! ia ,  ci rcu m  1  la-  nu.40  dum  jequttur  ^izancm  &  Psnormitan. 

tiii,u:  voIuutcPruicipispcndcrtvquiiunc  Iacob.U^ochttts*rbttr.qusJ}.lib.2.caj.66.poJ} 
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Bulgkri.  Telin.  loann.  Lupum,  Ripam,  Thefauru,  railc  clTe,  quod  Impcratorhunc  cafum ,  qui 
cr  aiios  abeodem  nominatos.  Depauperibus  frcqucnttor  cflctjcomprchenfurusnonfu- 
tamen,anintermilerabilespcrfonasrccen-  crit.  Etquamuis  Xnnoccnxms^vt  f»prd  mU 
fcri  dcbcant  nihil iurc noftro  ccrti  conftitu-  monuiySc  illi  qui  eum  fcquuntur,maximc  au- 
tum  cft.  tcm  Thcfaur.  Bclluga  Didac.  Couarru.  cap. 

7j     Porro  fi  in  infcriorum  iudicium  f  audito-  f.pracl.  quaft.  tomz.  nu.z.  verfic.fecundus jub- 
riis  huiulmodi  caullir  vcntilcntur,  puta  q>  fequttur. Menocbiusd. caf.6f.nu.  14.  idconcc-  • 
paupcrcsnoconfugiant  adlmpcratoris  tri-  dercvidcantur,tamen  illoserrorisconuin- 
bunaljvcl  quod  illud  cx  iuris  vcl  coniuetudi-  cerc  potcft  manifcftus  tcxtus  innouel/  japius 
nis  imerprcutione  faccrc  ncqucant , vt  in  deftgnata  tit.  demandat.Princ. §.fttttbi,\h\  cu 
Gcrmama  reccptum  cfTc  prohtctur  Andr.  dctcnuioris  fortuna?  homimbuslocurusci- 
Cai\/tbr. /. capit.  1. numer. 40.  &hi,  qui  cog-  lct,qui  decaulfis  breuioribusdhccpiarent , 
nofcunt de huiulmodicauffisPrinapcs non  addit inCmcft f  verocumtenonadtmt,venm  77 
Cint,  auctalcspcrlbna:,  quxfupcriorcm  non  adhanc prafumftrit  ciuttxtem,  remittemuseum 
agnofcant  rationc,  iunldi&ionis  &  rcgalis  cumomnicomctionc eyrejponfumno  dab.mus: 
poteftatis , vt fum  multi vafalli ,  qui  a  Pnnci-  Et  li quis  putet  ialtemin grauioribus  ricgoti- 
pedcrcudo  inucmtilunt,cummero&:mi-  is  idpaupcri  indujgcndum:  rclpondcbo q, 
xtoimperio  &:omnimodaiurilHictione,aut  cumipfihancqualitacem  fciungant,  &  fola 
alii  inferiores  iudiccs ,  Thejaur.  decif.Pcdem.  egeftatcm  arg.  d.  §.hoc  bene/fcsi  mbucrc  con- 
177.nu.11.crfq .non  cxiftimanm  hoc  cafu  fo-  tendat,  tah allegarionc ledefcndere ncquc- 
lcmnitatesiudicii  omirripolle,quodceifec  ant,quxetiamnonhabcatarquitatis  imagi- 
ratioabip(bMaranta& AndrcaGailconfi-  ncmcumgrauiusiitpaupcrem  breui  atquc 
dcrata,  quod  inlpcdta  fola  fa&i  vcritatc co-  tcnui  fupcllccrile  def raudari , /.  illicitas.  §.  nt 
76 gnoleercncqucant.  Acccditmagnafrcru  tenu&.jf.deoffic.prafd.temlonginqiiaccrta- 
abfurdttas ,  qux  hanc  fcntenriam  confecu-  mina lllum  deduci ,  quam  h*  tra&ccur  de  re 
tura vidcatur,quod cumtcxtus/.  1.  C.quant*  ardua&: magwi momenci,quariudicii  ordi- 
Imp.inter pup.&vid.  lblum  pup.  viduas,  diu-  nem  &  maturam  dclibcranonem  requirac 
turno  morbofacigacos,  &  debiles  pcrlbnas  Summa  itaquemcscdilccptationisco  rcdit 
rcccnlcat, intcrprctes ,  vt  Innoc.  in d.  c.figm-  vt  cqnftitutam  folam  paupcrtatis  cauifam 
fcan.  mifcrabilibus  perlbnis  ncdumhas  ad-  nonfufficcrc,vchbellus,husc6tcftatio,len- 
fcribac  led  &  percgnnantcs , mcrcatorcs ,  fi  tcntta,  & actorum  confcriptio  omitti  poflit, 
vcfti^ilibus  oncrentur,hbcrtosab  ecdefia  niiialiudacccdatadmumculum,j- vcl  vti  q,  78 
manumiirosj&radlacramacdcmconfugicn-  dd  cauifistcnuioribus  tracrcrur,</.  §.ftttibt, 
tcs,  itcm  orficiales  ecclefiae,rufticos,filios, li-  vcl  li  agatur  dc  ahmcntis,  l.pjnuit.deoffic.pro- 
bcros  &  vxorcs,  itcm  famiharcs  eorum ,  cae-  confut.l.necqutdquam.%.dt pLmo.ff.deoffic.pro~ 
cos,Ccncs,arg.e.i.2.4.<f.&totiuitit.dtft.S7.i-  confejr Lpenul.jf.de hts ^uijuive/a/ie/t.tur.Jitnt. 
/emc.eccleji.  i2.q.2.c.  epifc.guber. dift.SS.  Inno-  OWsrian.  Sccin.  cap.  /.  de/ibe/l.  obiujtumer.  Sp. 
ccntio  codcm  loci  fubfcnbunc  Ant.dcButr.  vel  li  controucrha  lit  dc  momcntanea  pof- 
n.22./oan.abltn.Fe/.n.o~.\bizAmcn&ddit\tiud  fclfionc  dc  qua  rc  luo  ioco,aut  finiiles  cir- 
TxbiixzxixxmciCcyPanorm.n.^.Ludo.Rom.lft  cumitantiarcjuilimpaupefrs  ccmmcndet. 
conftanteffjo/.ma/rim.^yf/ex.i .  §.ftn.inaddtt.  Ad  momer.dt  f  tamcn  fumus,  qnod  cum  o-  7^ 
adBart.  tn  verb. opprim. Profp.  Carauittainjuis  mms  boni  fbns cC auitor  Dcus  multis  in lo- 
commenfuperritib.  magnachru,c.tg. nu.+.  vbi  cis  paupcrum cauifam  nobis  commendct, 
illud  produci t  eciam  ad  ccc\cdas.Menoch.ar-  v t  Pial .9.  tibt  dcrclcttus csipauptr^  orpbsnotu e- 
bitr.tudic.q./ib.2.caf<f6.Thefderif/77.Bt//uga  ris adjtitor.&cPCii.io.ocu/i eius xdpaupcre rfjpi- 
't*JJ>ecJ>rinc.rub.2j.n.io.  Acccditq  iodpcrio-  cinnt,X*Ci\m. 40. beatuseft,quiinteUigitfupcre- 
nis  fupra defignatis,  maximc  autc  Mctioch.  genum  crpsupcrem\nxonxcxc\ cxiftimaucrim 
addantlcprolbs,capciuos,agricolas,ciuita-  tudiccm adhoc  anric  omnia  aduigilare  de- 
tes,iudxosrccensbaptizatos,imtnocciam,  bcrc,vcpnuilcgiaillisiurc  noftrofcollaca,  80 
fidiisplacet,mcrctrices,fiomncspaupercs  larta&:teCtaconfcruct,itavrgratis  opcram 
inhorunanurHero  ctiamcoftitucrcvelirri^,  fuamaccommodct,itcmaduoc^tos,procu- 
vtfubhocprxtcxtumaiorpars  popuh ncdu  ratorcs,tabcllioncs,cxlccutorcs,idcmetia 
Impcratori  ncgoiium facclfcrc  poifint,Icd  prxftarc  compcllat,  vcl  cx  pubhco  iifdem 
ctiamomnesfolcmmtatcsiudictiapudalios  hilaria  conftituat,&inhanccuram  incum- 
iudiccs  omittcrc.  Non  cnim  vidctur vcrifi-  bat ,  vt  eorum  negotia  pro  natura  camrfhl 
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controucrfi^macurecxpcdiacur,ar£.  /.«#*-  damdocumenra,aucceftimoniaaiudicibus, 
ttHjtq1um.fJciudujtemL2.Jf.de reiud.U eius   inquqrum iurifdichoncconfcdcrinc,vcl ali- 
quod  trachdit  gloiU«/>. in prtmis 2. quafi.t.SC  is peribnis  ( p e d j 1 x  h dei  adferanr, tc talcs  cC- 
aludo&ctresfupraanobisdeiignati,ncpro-   fe:  vcldcniqucalia  rationc  fidcm  iiiar  allc- 
lixis  dilarionibus  atquc  lildcm  &pe  rcpcti'  gationis  ad(tringant,& indicia  cx  promanr , 
tisjdrindccriam^iupcroacuisprocuratorum  qux  vlitaco»iuramenco  connrmcnt,  idqua 
&aduocacorumarribusfTacti&facigaci,  co-  rcpctitur JnjiouitTima  Spirenfi  conucnrio- 
gantur  ccdcrc  lici  &  iuis  querelis  omnipo-  nc,quxanno  iioo.habicacft^/./.e^r/^/». 
tcntis  Dci  iram  in  nos  cxcitarc :  Porro  li  &aiurisdefinitioncabhorrerenon  ridccur, 
quis  ad  ornandam  paupcrum  caulfam  putct  vt  caph.  cupientes.  de  e/ecJ:  itt  6.  quo  dcclara- 
communcm  do&orum  fenccntiam  amplc-  tur  Poncificem  non  poifc  compcrtum  ha- 
c1;cndam,omiifaiblemnicaccicripcura:,  litis  bcrc ,  ftacum  &  conditioncm  liriganuum , 
conrcftanonc&chunc  tamcnid mihicon-  nifi  conuenicnter  mftruatur.  Acccd:t  ctp. 
ccilurum  conlhtuo,  vtad  cautelam  &  pro-  qvando,  ejr cap.quofidtm.  quibuscomprehcn- 
bationis  neccilitatcm  manum  tabclhonis,  diturvianosconiuIcndoscilc,ficuib:rctiir, 
81  quipctirioncmforepropolitam  &tcntcn-  dcmoribus,ftatuauccodicionea!icuiuspcr- 
namaiudiceprolata,inarduis&magmmo-  fonjE.Iurametumautemproptereacx^ivi- 
menti  ne£ctfUSpaupcrum,fcripto excipiat,  dccur^quodiurisficmanifcftjCC.fobuSi non 
fic  dclideraturus ,  orgtt.  L  contrahttur.jf.  dept-  tcftimonio  fidcm  accommouan,  /.  j.§.  cittti. 
%nor.  <jM'.noch.  quojtto.  6 0.  dc arb, tr. iudtc.  ttcm  f  de tejitb.  I.  quontam  Itberi.  C.  codcm  tttul.  id- 
arg.  cUment.fipe  contingtt ,  tk  verbor.figmfi.  §.  que  mftiori  ex  cauila  inprxienti  diiccprari- 
w«wf*/*.inhaecvcrb.Vcrumquiapctitio-  pneadmnwndumdbquodtnegannsquid 
rus  rbrmam  pronuntiauo  icqui  dcbct  pro  elfenoniitdirc&aprobauo/cd^crmodum 

{>artc  agcntis,  &  cuam  rci,  fi  quid  petcrc  vo-  pra-lumtioius,id  folum  in  hoc  calu  coufcqui 
uerit,  cft in ipib  litis  cxordio  pctitio  tacicn-  poifumus ,  veluti  fi  quis profcrrct  mucntari- 
da  fiuc  icripris  fiuc  verbo  ,aclis  tamen  conti-  um  bonorum  ipfi  a  parentibus  reli&orum 
tutff  (vt  iiiper  quibus  pohtioncs  &  articuli.  cumarrirmacionc,quod  prxccrca  nilul  ha- 
formari4ebcanc,poflic  habcri  plenior  cer-  bcac..tr£«./. cttmdeUge.fdeprobat.  ejribtdem 
titudo ,  &  vc  riac  dcfinirio  clarior )  inlercn-  glojft.  tttm/.fin.  §  Ucentia.C.deittredt  Ubcrxnd. 
da.  K^fUxand.  conjil.  $0.  numer.  6.  Itb.  2.  Soctn.   (jribidem  Bartol.  ^A/exand.  l.ji corj/.u  tcnum. 
Stntor  conftt.  S4-  num.2.  Ub.4  y.Jf.  folut  matrim.  <j  Crotttsibtdem nton.j4.R1- 
$t     Quisautemhoccafupaupcrtdicipoific,  panum.1S0.Nam  cumtalisobl.iciononcon- 
non  racile  fucrit  conftiruilfc,cumglolTain  cincacplenam  ridem,non  inconucnientcr 
ttutlent.praterea.  C.vndc  vireyvxor.  &Bar-  ad  iuiiurandum  compelli  potcft  ,  cum  vc 
tol. num.  14.  l.ficonj/ante.f.Joluto  matrtm.  ejf  mulci  mcndici,  arcanas diuuias  &  niimnios 
multt  atii  quos  refcrtmt  ejrjefjuu/itur  'jMjcard.   clandcfti n os  h a  b c r c  p o fTi r ,  /.  admo:; en.it  jf.te 
conctuf.ttj4.  nu.  S.  dttnoch.  cafu 7* j  .  num.  tt.  iureiur.  I.  in  bon.t Jiuct.  C.  ecd.  tuul.  capit.jm.  de 
arbirrio  iudicis  commiccanc.  Ncc  dubica-  iuretur.  Didac.  Couarr.pracl.  quafl.  capit.  /.  nu. 
musillosincacaulia  cpnfcriquinihil  habc-  z.vcrfijccundo fubjejuitur , vbi  air,icaobtinu- 
anc ,  vnde  viuanc  vc  ojlcndtt  CMcnoch.  d.  caju  ufe  vfu,&  proierc  quandam  confticution e m 
66.  num.t4.  Porrofiarccmiciac>vndej"con-  Impcracoris  Caroli,  eandem  formam  pro- 
ucniencerfepoireccueri,diucrfumprobarc-  bacionis  pcncprxfcribcncis.  Noca  enimil- 
mu^glojfatnl.  fiqu  sar<tentum,in  vcrb.dona-  laiurisdcrinirio  cft,quod  vnulquifquciun- 
uertt.  C.dedonat. Crotusin  l.fictnfianteynum.   damcncnm-ffuxintcntionisprobaredc^e-  gtf 
ij.ff.foUtt.  matrim.  Ruinus confit.  Si.nu. g.vol.  at,  idquc  cciam  in  hac  quxftionc  locum  ha- 
/.  dftfiard.  d.conc/ufiiif4.num.j6.quzmuis   bcretradit  g\oiV& yt.fivcro,  §.quipro  retqtta- 
fatcn conueniat  &hosdunorisconditiOnis  Utate.jf.  qui  fatifdare.  cog.  tjr  tbtdem  Bartol. 
ccnfcri.Lfinf.de iur.inimun.iiz&ricvtfiuo-  BaU/us ,atque  aUi ,  Dtdacut.  Couarruuus  vart- 
rcm  in  cxpedicndis  cauifis  mcrcantur,  non  ttrumrefiUaun.  Ubr.  2.  capitul.  6.  Vndc  qui  fc 
camcn  adco  propcnium, vc  illi,qui  vcre  pau-  ipfum  vt  paupcrcm  a muncnbus  excufac ,  e- 
84  pcrcsiunc.  In  probacione  j*  auccm  mopue  amqualicatcmprobarcdebct,/.  cura.  %.  de- 
ccrta forma,  ordinationc  Camcrac Spirefis ,  ficientimm.f.de  muner.  tjr  honor.  §.  ttem pro- 
eapit.  41.  prxicribitur ,  vt  non  antca  iub  hoc  pier.  Infiit.  de  excufitut.  L  nonprtut.  C>  quand. 
pracpxtu  adrriituntur ,  quam  ii  fcnpta  qux-  fijcut  ve/pr,u.u. 
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Cvm  Avctore  Cicekone  *udtt0rtofuugetur}p*l4m  profitunfur  & figni- 
Lib.i.deOirlciisnonnobisduncaxat.fcd  ficent. 
*7  ctiam  pawixf  nati  fimus» Lvt  pttriuff.dt  Gum nulla iurisdefinitiottamconfuoi- 
^.^'•'.nonabsremcfa&urumefle  cxi-  »atacflcpouir,qu?cxartificiofa&afcana  8£ 
ftimaui,fi  inexplicacionefrcquentifljra*,  naturxm4chinationc/j.§.y?i?«/j»j/^. 
paritcr  &  ytiliiBmx  maceriz ,  quat  cauflic  C.dc  vcter.mr.enncLttemmprocemio decretal.in 
libcili  oblaooncmiiiiiscontcftacionetni&  6.  ac  cauflaruni  atq,  rcrum  circurattantiis 
idgenusaliasiudicii  iolcmn.caCjfcnon  r«-  C.1.2.& ).dlfi.2p.Lmfundo.ff.dercivtnd.mo- 
%%  quirant,Tr4bunalisSpircnfisA^*!fW<«  deranda  corrigcnda  &  contra  fupplcnda 
tndttii.ctp.2  fjrs.  cafus  propofitos,  quoruro  non  ii r,  Lnon  poffnnt,  Lnejne.  I.  mrn  vt  att  Pe- 
nominc.ordinana  cognnio  ab  cxcraordt-  dius.ff.de  Ugtb.  ldqueetura  circa  ludiculis- 
nariaicpaiccur,huictitulofaltcmproinli.  ceataminisicdematqucftrui»uramcucui- 
gni  parte fubiiccrem,* cauflam,  quz  icpa-  at, Lnonnunqmtm.72  fdeind1c.L2.ff.  deretud. 
rationefuifiirct.fimulcciam,quidiunsin  rectj&mulcacura  prudcntiafconcinna- 
lius  conceftattone  obtinerct,qua  polfcm  corcshuiusoperisfecifleiudicadifunc.qui  90  ' 
vcrborumperfpicuitat*  cdiflerctc.  Capuc  cumgcneraliccromnescauifasordinarias, 
aureraetufdemordinationisirafchaber.     &:contucramfoIcranitaccm  rcquircrc  c6- 

ihuictcmtvttnfr.c.i4..inprtnc.  idquc  cx  au- 
dontatc  mris,  vt  LprtUum.  C.  de  fcntcnt.  & 
tnter/oc.tmn.tudtc.fjribidgUffa,  Btnol  nu.t.ejr 

SBno  Damif  Dic  ©arijcn  jugWcf)  vnb  m  ^^^''^^^^&fia.csftreuf. 


*3on  9&ft>c#fc(twg  t>c  r  2ut>icnil 

ord.nanaruai  fcextraordina- 
riarum. 


flUttr  ^OrbrMM  «ClianDclt/auc^caufljceX-  ^&S^ng.n. r.&J. Stlycnn.t.  SptcuLtnttt. 

rraordinaru/foWmda.  Pl>fcr.£>rt>nuna,ac*  "fi**** •  *• nunc  wdcndum.  Ptnormit.inctp. 

frsoct  fcyn  fourn/fmr  anOcrn  gcfur&crt  tocr*  ^T^^K^^9^^'^'^^^ 

0cu/orOncnonDfciKniwr/pa6  ftinfurtcr  mit  ,toaeM'de"cuJ*f"tm<^ 

bCU  auOtVltKCU/  m  ordinarus  &  cxtraordu  ^P^^defint.&reiudic.  Nam,  vc  ibi- 


dcmiubncctit.iniultitia  cx  ordinisturba- 


pcil  auoi.tltfCti/  m  ordinarus  &  cxtraord». 
narnsrtPgCWCv-ljfClt/  P»lt>  DicfciftgC /<  CUtftl 
C13  t>mi>  pcnnnocro  3<halfcnt*crpcn.  2}itt>  ^.onc COl"racta Plus P««w«cii  cx  luautfb 
Wcwcii PIC  Procuracoicsoiphcr  (X;b  U  JU  *Ct>  *    re  » quam  11  a  cauira , ip!a  profi- 

r..i.t—  .t— -tr..A-*llf  J-i v,-  ciiccrccur,  quod  hzc  fcntentiam  ipfomrc 

non  fubuartat,ilJa  eandcm  prorfus  inuti- 
lcmacqucirritamrcddat)dr./.ip^,<:tti.(^^ 
captt.ad petitionem, ^ncbattn.  ctnfil.  g 49.  Se. 
btft.  Vtnttus  m  tr*il.  dc  nullitst.  itt.dc  uuUttmtl 
exdftci.procffuus  ordinis  radiciani  nn.t. 
quaidamcauifiscxcipiendasduxcnnt,dc 


icnin  fel^craprocc^fcittnggCtrra/  follcn  Wc 
Proconotaru  cwco  jcocn  ®trictnfla$$  in  |'rcr 
fytricfy*  P* ^otocoll  ot»  jnc^ncn/in. toa»  fadjc1 
gc^an&dt  rt>crt>tu  foli  /  vi\b  fo'cfjco  |cr5cr  jctt/ 
n\mn  Dic  om!>frag  Purcfj  Ocn  (Tammirric^tcr 
)3;fi^;f?t/  in  ocr  3uoicmi  ojftiftiic^  »crmci> 

t>cn  vnaanjci^cn.  — y — r  —w»».^  mw 

Hxc  vcr ba Lacinc rcddita hanc rranfla-  qU,bus cxtf a °r d,ncra>& cmn  maion  ccle- 

yoncm.quamuis  fortaflc  nonita congin-  r'ratccogno>«nd"raeifct,qua-qucdilt«n- 

namaccmcndatamrccipiunt.  folif  "u,,htura  imrodua*  fuo  quoquc 

r    ,.      .  dicidquealccrnatiin.raoncrcntur.Habcc 

De  commutauonc  audicnciarum  igicurfa«cauiT*tIiocprarogatiu^vcft«ri  91 

ordinanarum&cxtraordina- .  ratim,idqjaltcrnisdiebusaudiant,dcinde 

riarum.    .      x  ctia  rcmporc  breuiori,cu  cxtraordinari» 

Etvtctufftftmnl, &conutnie*ti trdine ex-  caulfar d.lationcrcciiioic habcanr,curacx 

trceri&cxtrttrdtnMrUqu*  tutioriutc  bmm  prclcntisordinanonisdifpofitionchxlcx- 

ordtnttionuUberntffe  debennt ,  *nte  *u*te*uf-  to  dic  cuiufquc  audicti»,  UI*  vcro  duodc- 

fxtmttnrtriptffintfMcimmAtqnedt^ommutt  cimo  habcri  folcant,  vt  apparcc  ex prtnapto 

vt  dctHctps  commuttttofitt ctgnttitnum  trdi-  ctp.ii.i+.&fccj.huiusptftk. E t  quarauis mul- 

uttttrmmcrtxtrttrdinirttrum^iu  -vttltttnU  ticudocauifai um, quib'ampliifimus  Scna- 

dtcbuthtbctntur.Etqnitprocnrttoresbtaenttt,  tusd:itnngifolcc,aliaq;incommodahuius 

*Iiquottenstnhmufmtdiviei£ttudtneUpfifuntt  diftmition.scrtcauproinfignipartedcbi- 

mcumbetProtonottrtucuiufijitedtciiurtdtcitVt  litarint.aiq;  idcoad  c6fcruarion5  bcncficii 

infuuprotocetUsdefignenlytuqmbuccMffupr».  dc tahbus  cauflis antc omnia maturadiseo 

tedtndnmfitytu  vthocperpttutytum  tudex  tri-  rcs  dcduCta  fit,  vt  obleruauic  Chnflophor 

bunniufnotffuitpo  orbcm  tnttrrtgtndti impfo  5 uhwaaa. .  tn  fuepneeffk  CameraL  Ub.  t.  t-m 
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vtcxtraordinanisprxfixisbiduutn,  ordina-  ncnaa,vcadhuiuimodilcgcstam  exa&ere- 

riisvcrovnusmesdnqutbusaudienriamim-  uocarinondebcant  LPrtnccps,crl.n<w  am. 

partiri  confueuerunt , derinirus  fit.  quamuis  bigitur.ff.de  tegibue.Vndccum ccifantc  caui- 

idcm  auttor  ibidtm.numer.  S.  vt  ctiam  factt  iaf  crFcctusquoqucceifei/. inomnt.Jf.de  ad-  ^ 

Cifncrus  in /uis  annotationtbus  ctrca  bunc  tttu-  opt.  I  Jfn. Jf.  dc  tejlamcnto.  tut.  csptt.  cu/n  cej/un- 

ium  nort  immcrico  conquerentur  hoc  rc-  /e.<,jr/r^d'f^f//</w.conrcqucnsq.ioquec»fl, 

medium  in  hiscaulfisaccclcrandis  non  vfqj  Vthuiumiodicurixftatu^im  impcrii  lun  pu- 

adco  mulcum  opis  attuliirc ,  quod  ordo  prx-  blico  parcant ,  atquc  dcfinira  tempora  ap- 

fixarum  tam  ordinariarum  quam  excraor-  pclationis  obferucnt,  d.  authcnt.  et  ^ui.  ( .de 

dinariarum  fepe  bicnnii  fpacio  vix  circuma-  tempor.  appeliatio.  (JHynfing.  centur.4.  objeruat. 

Ji  gatur,  catrtcri  cum  nos  intueri  f  oportcat  no  ti.  numer.  6.  K^indr.  Gattd.  oljeruat.  141.  num. 

fiat,autquodnecciTitasabinuttiscxprcr-  /.//£r./.maximecum  id,quod  ccno  icopo 

ikj.juaproptertjf.ffderegrtt.iuris,  fcd  quid  ^poficoftatucumeft,diuertamparcrc,&ad 

ncri dcbcat J.Jediicet.ffdeoffc.prt/id.dchxc  rcrre nondebeac,C4;>. final.de  verb.ftgnf.t.t. 

diftinctio  optimo  coniilio  cx  cogitatactiam  ff.de  appctl.  capit.fuggefium.extra  eodem  titu.  I. 

alias  vtiJitatcs  habcat , veluti  an  1  n  his  cauifis  fin.  C.  hcat.  Eucrhard.  7{icolai  tnfuis  locis  Uga- 

hbellusfitoftercndus,  lis conteftanda,fcri-  ttb.iniocoabordinatioae nu.t.ejrj.  Porro  ita- 

atidics  fcruandi  ,teftium  dicta  publicanda,  tusimperiiformam  iniudicioSpircnfirccc 

&idgenusdixiblcmnicacesadnibendx,  vt,  ptam  pfoprcrca  fcqucndam  ianxcnmt,  vc 

cum  dciingulis  nominattm  dnteremuSi  id  concrouerfi^iudicialcsdcerioridecidtccin- 

opportunius  cxlequemur,&ceccrx  carix*  porc  pofli:tc,nonautcm  vcviamadimmo- 

qux  pcr  vniuerfum  Gcrmanix  impcnum  ,  dicas  d.lacioncs  &  fubccrfugia  ccrgiucrfanti- 

pcr  lingulas  diciones  &  prouincias  dirfulx  bus  apcrircnc.  Actusauteinomnisillamin- 

iunt,  iubcantur  fde  ad  cxcmplum  ordinis  terprctatione  rccipcfcdcbct,  ncvltraince- 

iudidarii, hoclibrocomprcheli,compone-  tioncmftatucnriumquid  opcrecur, l.nono- 

tc ,  vt dcmonftrattt  articuli  nouiflimx  con-  mnis. ff.de  rebus  cred.fi  cert.pctat.  Ec hxc  dc  al. 

ucntiortisSpirxaitaribusimpcriiinftitucx*  tcrna  Commucacionc  cauifarum  fiffccc- 

yS/./.&verifimile  fit,  malticudinemcauira-  rirtc.  Qu^dauccmaddicur^nedumprocu- 

rum,  publicas  oCcuparioncs,  & idgcnus  alia  .racorcs,  icd ctiam  ipfos  pfoconocanos  in  (Iio 

obftacula,noncancumccmponsiUisadime-  prococolloadlcriberc&compleftidcbcrc, 

rccum  commode  fecundum  naruram  &  quidqjoqu^iudiciidicatt.tatumfic,vccan- 

drcumftancias  ncgociorumcaullasdchnire  tonieliushxc  nccoiTicudo  caufTarum  &dc- 

r>oifinc,con(bcuoobieruationcmhuiusdit-  crccumdeprorrtoucndis  eaitflis,qux  cxtra 

fcrcnux  non  inrructuoiam  eife ,  ldq»  vno  c-  oramcm cxcrccri  fo!enc,obfcruari poflit,  id 

9}  xeploilluftralfcconccncuscro.Caulfxtap-  iurisrioftricnunciacioniquoqi  confencane- 

pdlarionum  cxiuris  noftri  diipoiiuonc  an-  umcft^qu^iubcturperfonapublicain  omni 

ni,auccxiuftacaullabienni  lpacio  firun  dc-  busadtisf  cortlcribcdisopctam  accommo- 

bcnc.  anthent.  etqui.  CdctemporeappetUt.  acqj  dxcc^cab.tsuontam  contra,cxtradtprobat.  vc  rci 

filism  confiftorioPrirtcipis  vennlctur.hxc  gdtxfidescancomcIiusirapleri,&  quid  cx 

tcmporaadcummodumcomputari  no  Co-  ordincfiuricndumfitjfciripoflit^/.^^.c.^ 

lent, /  cu  nanterisrtbus.%.fitttmen.C.eodemttt.  reiiudicMt.Lcenfusff.defideinJlrument.l.i.C.  di 

ejrsuthent.Jed<jrtis,eode/ny  Idem  quoque  ob-  edend. 

tinct.inC  amcraSpircnfi,  vt  docet  Andr.GaiL  %.  f. 

Mbj.obfcru*t  i4'.H7S\x*tcmQi\i\%  prxtcxcu  05nt>fMffofcf>c 3frtrff$fcfon$afletnin  ttt 

decrcninvltimoconuetu  Spirenti  inrcrpo-  UitttnwitoutlttnWMf.atfgtr.&iin prxfi- 

iirj,c|>quisordinem&folcmnit.itemincon-  xis  &ordinarus,D.ral<icbfii  tncontumaciis 

fiftorioSpircnfirrcquentataaplcctipoifit  &  6fcff $jM.3fcrrallfF{0;t£ri|  vfiinnouis  foU 

debeat,putctetiamprotribunalibus  mfcri-  ©^rni)rrffr)Ci&tnrfnfr  frtCittitllnfm/inor- 

onscurixhuiufmoditcmporanon  ccdcrc,  ^linariis&cxcraordinanis  »v  fusuU  W(rl>cn 

cundcm  grauitcr  crrarc  conftituo,  quod  m%tt.idcft, 

ccflcnt  caulf*, qux  illud  tndulgcrc  folenc,  Qux  Lacinofermonc donata ,  hunc fcn- 

publicx&maximi  momcncioccupationcS,  fiim  rcdpiunt : 

conrroucrfiarum infinitus  numcrus,quibus  Etcomutatio,diitaxatmtcrth  velquarta per 

vrgcriScnatumSpirenfcm  vidcmus,dcinde  *rbrfac7d  interrogatione, in pfixu  6 '  «rdmartu 

ipix Impcratoris,&fupremi auditorii  emi-  mcnotncUumacmUcuhabcutt^jitr^tet.Ht 

Jcnte/ms 
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fititcntU ttttt  efe csnfjts noitis,  fine  d<jlinclionc  in  tionc  tractari  atquc  dirimi  dcbcant,  rbccn» 

9rdtnsrt'tt cr extraordtnanu proccdetur.  fcntur,cxccptionc-;  fdccli natoria^cuius  rci  98 

Hoccx  §.colligcrc  poffumus,quam  infi-  cuidcntes  (imtranoncs 

^nisdihrrcntia  fitintcr  caulfas/fin  quibus  Pnmo^quodillxqjxitioncs.quxfin  iu-  99 

(jnguli  aftus  iudialcs, conftituco lcgibus  vel  dicio  cmcrgcrc  folcnt,  lummariam  habc- 

jryloatqucconluctudinccuriarumrempo-  antcognitionem,/. fiquis  iibertstcntj.^.plt- 

rc,  aur  partiurn  conlcnlu  dcfinita  dic,  qua-  nc.jf.  dc  petit.  hcrcdit.  ctp.  vcnies,  j$.  extr.t  dc 

rum  lus]>rahxas,i!las  ordinaria$tocanr,a-  tejitb  l  ji  sdtuoPio,io.%.  ft  rerum.jf.derc  mdtc. 

gitan  iblcnr,&qux  in  ordinc  nouarum,id  Sccundo,quodomncs  exceptioncs,no- 

eit,cum  rcs  nou«c,vcluti  citationcs  prinrue  minatimautemdcclinatonx&dilarorie^in 

&  fccuiulxmitantixjibclli  oblatio,mhibi-  ca  condirionc  iint,  vt  fine  mora  cxpediri 

tionutn,compuhorialium  impctratio.&  fi-  dcbcanr,  neque  hbcllum,  litis  conteftatio- 

milcs  caullx  introduci  &  moucri  polfunr,  ncmautlimilesfolcmnitatcs  rcquirar,gIoi- 

vt  fciiicrt  in  liis  non  inlpiciamus,utium  dies  Cxtncap.prudenttsm,  %.Jcxts,  extrsdeoffic.  de- 

fir,caufli>  ordinariis.an  vcro  extraordma-  legat.tnvcrbo,cxconfcjJijnc,Psnormitsn  nu.6. 

ri.-sdcitmatus.  Vtroquc  enim  tempdrchas  tjrfeq.Fclinusnu.ispojlDomtiiicum,Antont:tm 

caulfas  proponi  &  cxcrccri  poflc.  Notan-  deButrto,Ancharanumejraiios  «b  codemaddu- 

dum  ramcn  cft,  mulras  elfc  cauflas,  qux  tn-  Ct0s.I0.1nn.ab Imol. Dcciusn.6.posi  Cardmaicm, 

fr.icap.j.  extraordinariis  adlcribuntur,qua:  Pemji/.um^cjr aiios,Angeius l.jiuuis itbcrtjtan. 

fincdclcctuaut  difcrimineinordme  noua-  jf.de pcttt.hcred.  Alartan.  Socmus  capit.qttonis 

rum  cauliarum  CXpcdiri  polfunt.  frequcnter,extra,  vt  Itte  non  conttf.pojl  Zabs- 

§.  2.  reiiam,Io.in.Andres;cniod  omnis  procrafti- 

93n& fcwitiit rttan  tPljfcn  mo*<$C I ttU0  cauifx  narionis  occalio  fit  amputand.:,  atque  ma- 

cxtraordinarix  oDcr  ordinanx  fcpctt/  <2o  litixoccurrcndum,vt  aliquis  luiumlitfinis 

fctn  Mffilbcu fcrndtbgcfCEf.  cap.tntcrpoji:a,7o,cxtrsdcappell*t.t:cm  l.pro- 

Hxc  verba  latine  ltaconcipi  poiTunt;  perandiem  C.  detudtctisejri.2.  dc  tcmpor.apptll. 

Et  vtJciripeJfit,qu.tcauJJiordinsri.efint,qu£  Sccuht.libr.4.p.trt.t.  titul  dclibell.conccpt.n. . . 

cxtraordinarts,  tdctrco  tiU  cx  ordtne Jitbitctun-  item  in  ttt.  de  cxccpt.% .  vijb.  vcrjfid  nunc  qttid 

tur.  potcji.  nit.  tS  cjr  ibtdcm ,  losnn.  tj^fndr.  in  apo- 

Nociflimum  iuris  noftri  pronuntiatum  Jt'i//.Hmcg\ot\liincsp  quoniam  contri,extrs 

cft,  non  tacilc  nos  alfcqui poifc,  quxpcrio-  deprobat.  m  vcrbocxccpttoncs ,  itcm  Hofticn- 

nx,caullx,aut  rcs  ccrra  difpofitionc  com-  lis  ibidcm,Decunnum  «^.Cynus  M  authcnt. 

prchedi  poilinr,  nili  pnus  \ cognoucrimus,  quereUm.  C.dc  except. nonnumerst.pccun.  Bal- 

qux  no  poiinr, /qut scajarc.jf.dt sccufat .1  nec  dus  ib.dem,  Caftrcnlis, Bartol. /. /.  ff. dc  scce- 

ncnjf.exqutb.cAitJ  tnst  t/itnte^.rejl  Infl.de his  ptton.nu  4.ejribidcm  Alexand.tn spojiiil.K^fn- 

cjut  jtti  zt/ a/.  t„rjli.t,  tn princ.  Itcm  q,  cxce-  gei.  I.  emptor.  C.  dc  prsjcript.  Lanftancus  d. 

pt:c  coririr.t  rrcgulam  m  calibus  non  cxcc-  cap.quo»iam.in  verb.exceptioncs,nu. tj. tradi- 

j ;  - ,  '.^  aajttum.^.  dcmqtic  JJ.dcjitnd.  mjir.  cjr  derunt,  non  cffc  necclfarium,  vt  partcs  hu- 

injlrunt.  Ugat.  I.  ttt  au/cm,  authent.  de  non  a/  e-  iufmodi  cxceptiones  lcripto  comprchen- 

i:.  itd.  vil pirtnut.  rcb.  ecclef.cap.2.  dc  coniugat.  dant,  fcd  latis  cllc,  quod  pcr  fc  vcl  procura- 

icprof.i.  nam  qttod  licttide,  %  jin.  de pocn.  Ugst.  torcs  tilOS  oretcnus  ld  excquantur.  I  udicis 

Qnx  cum  ita  lc  lubcant,  non  intcmpcftiuc  tamen  orficio  incumbcrc,  vt  cas  in  acla  atq; 

fu  uctorcs  huius  cprris ,  qux  cauifx  cffcnt  Icripturam conferat. 

cxtra orumem  difccptandx,figillatim  tub-»  Tertio,  quod  exccptioncs  f  dcclinato- 110 

iiccrc  voiurrunt.  rix,itcm  recufatio  judicis,&  fimilcs  antc  o- 

Extrsordtnsris.  III.  mnia  proponi  dcbeant,  ncquc  Iocum  ha- 

^cmhvb  fo  lincrf  itrw  nb<tl  Da^ba$  dLAtn*  bcat  poft  aliarum  cxccptionu  aut  dcfcnfio- 

tncrgcrtc^t tltc^l  f.  m  orDcnt:t;b  gcricfy  fcp/pc^  num  allcgatio.  textuseji  tn l.fed  ttfifuftcpcrit. 

5«  tftci?$ur.  ItKfttircn  wr  ICmcn  Ovicljtcr.  ff-dc  tudic.  ittm  incspit.intcr  monsjlcrtum,  & 

Hxc vcrba  lati ii c  lta  concipi  poffunt :  tbtdem  Glojpi,Panorm.num. . .  Fclin.num.4.  cjr 

Nominatim  Sc  immo  ii  quis  prxtcxit,  Jeq.Clojfa  incspit.psJlors/'ts,tnvcrb prottjfsts-j 

quod  Conliftorium  Ca meralc  no  lit  ordi-  de  except.  ejr  ibidem  Decius  nu.  idemDcctus  in 

narium  iudiciumA  pctat  rcmitti  ad  propri-  cspit.i.  de  iudtc.num.24.  Isfon  in  l.  sperttjjtmi, 

um  iudicem.  C.  de  iudtctis  nttm.  11.  B.trtoi.  in  /.  quidem  eon- 

Intcrcauilas,quxdifcuu*a  omni  cuncta-  fulcbsnt.jf.de  re  iudicat.n....& itidcmZsfittt 
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<^sficxand. & atiiyDtdacus  Counr.prAclu.ir.  qit.  (eruarit,dc  qua  i  n  anthtnt.hodte. C.de  appellat. 

ts.2f  *>2>  vbi  hanc opinioncm communcm  iteml  t:%.fin.cuml.fiqHeat.tncap.cordty(jrui  ca- 

cllcdicit.  Enimucro  vidctur  mahtiolc  ad  pit.Romana.%.(ivcrovocatisydeappi//at.tn6.i- 

huiufmodi  cxccptioncs  confugcrc ,  &  cauf-  temc/ement.appe/ltnti,  rA&w/tf.oppugnacur, 

lamproccftationisquxrere,quiinrempefti-  lcdctiamalixacccdantatq;  vrgeant,  quod 

uchanccxceptioncm  proponit,  vcl  talcm  (cilicetcaullxf  appcllariomsintraannilpa-  104 

quxftionc  producit,  cui  rci aiudicc  lcmpcr  rium finiri dcbcant,  authent.  ti  qutappcllat  L 

occurrcndum  cft,//*i» fundo jSff.  deret  vtndt.  finaL  Ctd.  tt  tempor.  apptllat.  non  potcl \ ahc- 

Quartoquod,fiDeciocrcdimus//»t4.^-  numarationecenfcri:  in  profccutionchu- 

101  ftoralu,n.io  deexcept.  omnescxceprioncsj*  iuscxccptionisfeftinandum  cife,  ftacutum 

dechnatorix  &  dilatorix  proponi  debeant  ab  illis  ruillc:  nam  vbi  pcriculum  grauius 

intra viginti  dics  dcfignntasperdvthentt.  offt-  propolitum  eft,  ibi  maiori  cautcla  opus  elr, 

ratur  C.deltt.contefi.neqae  audiendus  lit,qui  cap.  vbty  dcetect. in  6. 1. 1.  circafin  ff.dcfcriis.be 

hocrcmporcelapfo,mmusrempcftiuceaf-  vbi  inftantiaf  caulfxbrcuis  clc,  ibi  ungula  ioy 

dcmprofcrrcvclit,  neqjetiamiudicenida-  mcmbracxiuftaproportioncconuahcnda 

retcmpusprolixius,  amputarc  tamcn  dila-  (unzyB.\ld. U. Cod.dt temp.apptll.nHm.z.&  bi- 

tioncm hancpollc,  umaliriaccrgiucrfanris  demi^/exand.inaddtt.tdemB.ttdmcapie.dc^ 

illud  fuadcat  Allcgac  ita  lenientes  Inno-  CMuffts,numcr.24.pofi /nnocentittm,  de  o/jk.tud. 

centium,Hoftienfcm,Panormiun.  Anton.  deleg.  lafon. 1. 2.ff deretudtc.nttm.3  fdtn.capit. 

dc  Butrio,  Speculat.&alios,dequarcnosa-  Ecctcfiaydeconfittut.num.j2  cum  pars  qtialt- 

libi copiolius.  bct  fuo  toti  conrbrmis  cife  debcat ,  B.irtol. 

\pt     Quinto,quodcdoccamurfcxcap.^<f^tf-  cap.qux contra,  dtfi.S.  Hincctiamrecteftatu- 

ralis,extradtexcept.  co  conlilii  qucm  pleru-  tum  cft , quod ralcs exccptioncs  non  deuo- 

queconrugcrecxmalicia,vrperhuiufmodi  lutxappellarioniscciamin  nouarum  ordinc 

cxccptioncs  dtlatorias  caullarum  dcfinitio-  cxhibcri  poflinc ,  Chnfioph.  Schvv.utmann. 

ncmproroget.  Itb.t.cap.js  Hucpcrrinecnouiflimxconfti- 

D^     Scxco,quodfcumrccufarioncintcrpo-  turiorusS.^irfctffli,/*/.*/. 

fitaaddeligcndosarbitros.quidercprinci-  §.  4. 

palicognoicant,  folum  triduum  conftitua-  %t<m  foomb{£birun$vn~(ginbrm$Uttab<r 

tur. Lfin.  C detudiciis,  vc  omnis  anlamoras  Z(t€tl  VWlbpombcr  £omyu:fomia,:b*iiblct 

ncdcndi  hoc  pa&oprxcidi  poflic,  caulla  no  wtrbf. 

fit,  quodcxccptiones  dcclinatorias ,  quac e-  lttmfiproedittone&exhibitiontaclorum & 

iufdem  finr  naturx,  rcmercprotrahiiudcx  paenacompulfortaltum agatur. 

patiatur.Idem  etiam  admodum  circurhlpc-  Trcspotiflimum  caullxin  confidcrario- 

creconftitutumeflc  animaducrtimus  vigo-  ncmdeducipolfunt,quxhancdccilioncm 

rcgcncralis  dccrcti  intcrpofiti  13.  Dcccmb.  fuafcrint.  Pnmo,  quod  quxftio  fit,  quxprx- 

Anno  IJ93  quod  m  hacpjrtcctiamconrlr-  tcr  cauflam  principalcm  pcndcntciudicio 

matum  cft  lnvltimaconlritutioncSpircnli  nalcitur.InlusautcmdilcepCationibusIum* 

fol  40.  vt  cxccptiones  dcclinatorix,dilatorie,  matim  procedendurn  ellcantea  docuimus* 

non  dcuolutionis ,  dclertionis  &c.  etiam  in  &  pcr  conlcquens  dilacioncs  modcrandas, 

nouarum  cauflaru  ordine  cxhiberi  polfenc^  vttradttBartotusin  extrauagant. adreprimen- 

§.  /.  dumymverb.fitmmatimyargu.L2.ff.deremdic. 

y<mfobi<formaUt<tbcrZpy<Uationaw  cuiadijccrcpoifumus, t.tttcaquoij.§.fidetc- 

QCpcbfcn trir&f.  ideft,  fiamtntt.ff.adSc.  TrcbettitemLj.§.tbtdemfitb- 

Ittmfi appctlationts filemntaimpugncntur.  iungit ff.adexhibend.  Akeraracio  \ cft.quod  ro* 

Cumnedumillxracioncs,quasinprxcc-  hxccditioolficio  iudicis  explicari  lolcat,  /. 

dcti  qucftione  pcrfecuti  fumus,lcili«etquod  /.  C.  deedend.  ejrtbidcmgtoffafin.  item  Barto/us 

ca,  qux  pcndcntc  iudicio  prxtcrprmcipa-  ejr»tiiyDeciuscap.excptfioUycxtra  deprobat.n. 

len  cauftam  moucri  folenr,maturiorcmdc-  ft.  vbi  talcm  opinioncra  communcm  dicit. 

rifioncmcxpolcanc,idquenominatimpro-  Porroinhis^quxofricioiudiciscxpediutur, 

ccdcrc  in  omnibus  cxceptionibus,  dc  qui-  dilafioncsluntamputandx,  &obcamcau£ 

busctiamdiircrimus////.fifW fitpr.de cdendo.  lam  non  rcquiritur  Iibcllus  aut  litis  contc- 

in  prxfcnci  articulo  occurrant ,  cum  Icilicct  fcacio ,fccttndumgioffam inrubrica digeiforttm. 

appcllatio  pcr  cxccptionem,  quod  quis  for-  ff.  de  interrog.  att.  Utf*rsan<  Socin.  tn  d.  cspit. 

mam  in  appcllationc  confticutam  non  ob-  qtuntimjuimcr.it \Bddtulj.Cod.  de  appeltat. 
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num  4.  Sdyc.num.t.  Andr.  GatLlib.obferuat.i.  traeod.tit.Mynfing.d.conff.nu.7.  Andr.Gai^ 

cap.tjt nu. j .  Ec  quamuis hax  doclrina nori  /ib./.c/46.num.4Ma\d./.j.  Cdeappell.it. nu.2- 

carcac  lcrupulo  &  diftinchonc:  camcn  con-  Salyccc. ibid.nu.S.  Ioan.  Andr.  d.cnonJ6/ttm, 

iun&.v  aluc  raciones  idcm  in  propofico  cx-  num./.cr j.  Plnlipp.  Franc.  num.j.  Albcric/. 

107  toriiilb  vidcncur.Tcrciacnim  rario,"{"qua:in  /.C.deprocurator.  Roberr.jLanccll./»/r.«7</. 
confilium  vidccuradhibica  eft,quodpcenali  deattent,  eymnouat.part.j.  c.2f.num.io.  cr2o. 
iudicio  iuum  decreru  &  iurifdiciionem  iu-  eciam  infcrunc,  ncque  libelli  oblationem, 
dcxcoiurac6tumacesdefcndat,/.///f*/'/  neque  liris  contcftacionera  in  huiufinodi 
ius dicentt non  obtemp.  ejr  tbidem  Bxrt. Jafon, ejr  cauilis  nccclfariam  elTc. 

aJiiy/.J .ff.fi qttts tntus voc/tt.non icrityl.cumqtti  §.  6; 

reSyC.de procttr.in  qua infr>c6tione,quaT  rario-  %Mm &.\ch( n  bf fj  ^if  Mrtlir}*.  id  cft, 

ncsprc,cerea  vrgcanc,infra  commodiuspcr-  %ttm  caujft  vtoUtapacis. 

fcquemur.  Cum  ad  dcuincicndam  hominum  inccr 

§.  y.  homincs  fociccaccm  nihil  arquc  perrincac, 

%ttm  ^arljftt  accencacorum  &  inhibi-  quamparisftudtum,  praxlarc  Imperatores 

torum.  ideft,  noftrijfcciircccnicndi  funt,quipacempu- 110 

In  cauinsacccncacorum&inhibitionum.  blicam  intotolmpcrio  indixcrtint,  &gra- 

Rationcs in  principio tttuli  noftri propo-  uitatc pccnarum,  quibus violacor plccti  pof- 

IIle,  cciam  hic  laltem  pro  maiori parcc  in-  fcc,firmarint,  ciuiqicognirioncnoniudici- 

tcruenumc.  AccediC,quodcum  appellatio-  bus,quiexc6fenlucligilblenc,fed  tribunali 

108  nepcndcntcf  nihilnouaridebcac,/.ww,*,  Spirenliicruaucrinr,  vt  conftat  cxordina- 
ff~.ntbiinoit.trt  appelUt.interpof13.mcn  li id  ob-  rionts  /tb.2.cp.§ .  ^Bo abf  r btr  Cffq.c  Porro, 
lcruatumnonfucrit,qua?cunquc  attcntata  cum  inhisgraucpericulum  acqucprxiudi- 
crunt ,  aute  omnia  pcr  appcllationis  tudi-  ciumtpcncirreparabilcvcrfctur^&conii-  tll 
ccmpenicusrcuocaridebent,M/.^/»/<i/*w,  lio,  dctnde  etiam  remcdii  macurarioneo- 

de  AppelUt.  tn  6.  qux  verba  omnem  moram  pus  fit,  arg.c.  vbi ,  dee/ecl.in  6.l.pcn.Jf,  ad legem 

&  cunccicionem  reicindere  vidcncur,adco,  Cornel.de ficar.  l.addictcs,  C.deepifcop.audient. 

vt Myn'arvj.confS.n.14.  Francilc.Hcrculan.  rccte  conditorcs  huiusopcris,  talcscauflas 

intraci.d(attentat':s,c.26.nu.4.  crc.i4-num.2.  excraordinariis  adfcripferunc,  vcmcdelam 

Paulus  Caftrcnf tn  i.ex cattjjlff.de  appellation.  maturiore  accipere poflint:de qua  rc Andr. 

Hieron.  M.\gon.daifLttccnfp2.num.j.  Mc-  Gail  iib.  1.  &2.  depacepubl.  Notandum  came 

noch.  rcaoer.poffjf.rcmed.ij.nu.j^.  Roca  Bi-  cft,  quod  fi  agatur ad  pcenam  conftitutionis 

{\npde.ipp;ljncip.vtrumpoJiquamtn.2.M\n-  dc pacepublica,  cclcricatemquidemadhi- 

fvcd.conf/99.  Fclin  ccttmdiUctay  deexceptten.  bendam  fcne,&  dilattones  brcuiores  dadas: 

Koiidecif.2.  de  refiit.fbol/at.  innouts,  CaiTto-  fcdfolcmnitaccsiuris  nofarile  rcmitri,^W. 

dozusdcc1f4.dccif.d1Ut.  Matth.dc  AfA\d.de-  Cailiib./.  depacepitbl.c.s.n.p.  crJeq.&c.u.n.S. 

ctfio.jst.  Vantius  deuu/ittat.tit.jitib.moa.nut-  Aliudauccm  obcinereanimaduerrimus,in 

UtM proponipofjit ,  num  2 S.  Abbas  tn c.tp.bonx  mandaris  dc  non  ofrcndcndo ,  vt  oftcndic 

me  noru ,  dtappc/Ut.  ejr  in  cbona ,  nttm.ij.  eo-  idcm  Andr.Gail,</./r£./.c .2.nu.is. 
^/w.itemRobertusLanccllot.M/r^4/.if  §.  7. 

at.\ntat:cap.2s.  num.y.  tradidcri nt  in  tali  rc-      3ffTtt  @<*C$«I  gfWaUfamcr  ^ttfff^Un^/ 

105  uocationc  f  nullo iuns  ordinc  opus  clfc, cu  gfttuttt cauux fpolii. id cft, 

noimqua  rarione  in  cosvcrtatcxcmplum,      ItemmcauJJisvtoUnutxpulfton/s yqua\  alias 

quo  vli  liint ,  vt  fatto  innouaca  linc iudiciali  JjtoliatioMs vocantur. 

ftrepitu&ordincreuoccntur,</.f.  nonft/um,      Rcftitucioncm  rcrumf  vioccupatarum  i*r  2, 

Cr  c.  ho.txmemoru ,  deappell.  cum  &  hocmo-  iudicii  longum  fufnamen  non  admittere, 

do  ludcx  grauircr  lxd.itur,cuius  impcrium  multis  cx  lcgibus  cognofcere  liccc ,  vt  /.($ 

c o n tcm  nat ur yd.  cnon  folumyde  appe/Ut.in  6. &  quts  fundum,  Cod.  de  vi publtc  & priuat.  /. vni- 

inlegcni per contumaciam pcccctur,/.i//w-  caj.vnica, C.Jiper vim ,vei aitummodttm yl.Ji 

cay  nilul  nouari  appcll.uionc  pcndcnce',&  marttmyC.de donat.inter vir.crvxorJ.Ji devi^ 

hxc  ipla  reuocacio  officio  Iudicis  cxpedia-  Jf.de iudic.cfrcquens.de rejitt.jpoitat.in 6. capJn 

tur,vndc  calcm  cffectum  cidcm  adlcnbunt,  iiter'ts,cap.olimcauJfxmy  cap.itterdsycap.Jipecon- 

Baldus d.i.j-  C.  deappell. num.4.  Salyccc.**./.  tingit,extr.dereJlit.Jfroliat.  Qmbus auctorita- 

Gsu\iib.i.cap.t46.num.s.  Hincgloir./»f^f/».  ribus  adduca  Guiltclm.  Cuman.  i.omnes,ff 

2.vt litependentey  Ioan.  Andr. tnc.iJnfn.ex-  darefitt.ininttgr.Alex.conJ. '60 .itb.s.Phtiip.Dec. 
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confil.  2f.  nu.  2.&conftl.s6'.inprmcip.  non  du-  quentern.j.extra  vtlitenonconttFt.  dfarianus 

ir3  bitaucrunt  f  fuftinerc,  quod  in  nulla  diCcc-  Soctntssn.sp.verfottauofallit.  Plotittsl.fi  quan. 

ptationc  poifcfforia  libelli  oblatio ,  liris  con-  do.C.vnde  vt,n.ii4.Iacob.Menoch.d.remed.re. 

tcftatio,  &  fimilcsTolemnitates  requireren-  cupcr.poJfis.n.264.Andr.  Gailprattic.obferuat. 

tur,idq;decemargumentisinccrtamcnvo-  iib.2.cap./6.n.n.  ejr fq.lnhiscnim,  quxma- 

caris  idcm  G uiliclmus  perfuaderc  conatus  nifcfta funt/f  no  rcquiritur  ordo  aut  folcm-  u7 

cft.  Sed  rectius  meo  iudicio  pronuntiauit  nitas iuris cap.  cumoltm, extra  deretudtcat.ctp. 

BartoU naturaliter.  %.nthil commune.ff.de ac-  exinfinuatione,extradeappel  Hincctiamfiiu- 

quir.veiamttt.pojfn  J4.8c  lllum  ibidcm  fecu-  dex  in  didtacauffa  alique  de  fundo  deiecit, 

ti  Alcxand.  n.p6.  Iafon.  n.i6r.Ripa.n.iS2.i^f-  poterit  eundcm  vcl  ipfe  vcl  fupcriorctiam 

iex.con(il.2.n.to.cjrtiMb.i.B.tld.l.fn.  Codftptr  de fa&o rcftitucrc,  AngeUfn.C.fiper vtm vel 

vtm  vcial.  mod.  Archidiac.  in  cap.  redtntegran-  al.mod.n.t.  Mari.Socin.d.c.qttontam  n.tp.  vtrf 

da,;  qtiaji.  i.Rebuffus  in  commentanis  regiar.  oclauofatltt.Bartot.SocinusinfiiUfallent.inver- 

con/tit.  tom.j  tit.  demateri.pofftjf.art.  4<gtoJf.  bofpoliatus, argumen.i memtnertnt.C.vndevi, 

i.Capell Thobjfqu.tjiio.226  lacob.  mtenochius  cap.conquerente,dereJiit.Jpol.l.prohibttumtfi.C. 

K    recup.pojpjf.remed.is.num.i^j.^MtrUnSoci-  deturefifct,ltb.  lo.l.omntsiudues.C.de decurton. 

nus  in  captt.  quoniamfrequenter,  extra  vt  iit.  eadem  itb.  Andr.  Gatt.  d  objeruat./6.n  2.ej"n.ij. 

noncontejiat. n.jS.  verf.62.faUu  CMirantain  Panor.incap.exrat/one, n.i6.mfn.deapptttat.\ 

fu0Jpecui.part.4Mfi  pn.  4t.^4bbas  tn  cap.  cen-  Quartum  temperamcntum  illa  colidcrauo 

fultat  tombus  .%.circa,extradc  officdeUg  Robert.  dabit,quodinquibuscauflisiudiciumpcti- 

Lancell.intratt.de  attentat.partt  j.cap.2$.n.24.  toriumlummatira&fincfiguTaiudicijcxcr- 

,x4  vbi  teftatur  de  communiopinione-fgcne-  ceridcbet,dequibusnos/*/././/<r///.f*ff/^. 

ralitcrinomnibuspoireirorijs  remcdijs,  ct-  durerimus,  inijidcquoqipodcilbriuiitaus 

iam  cum  agitur  de  rcftitutione  fpoliati ,  has  natura?,  Marian.Socin.e.  qnontanr,extra,vtltte 

folcmnitates requiri, fiue tra&crur dc adipi-  non conteftata, n.  sp.verff  fatltt.  Quinta mo- 

»  (cenda  pof  feflione,  vt t fin ff.quorum  legator.  dcratio  traditur aRobcrtoMarata mjuojpec. 

»>  in  hax*  vcvba.:'/ttud  enim  tempus infpicitur quo  fart.4.dtfi.p.n.43.Capitiodecifss.n.7.BaldoL 

v  interdittumedttur, \dc%\tcx^onit^\oiC.  dc-  ordinariin.p.C.dereivindic.LMenoch.mtrail. 

ducituriniudiciumpcf  litis  cotcftationcm.  recupcr.poffiinpratu.n.j2.vihuiusgcncrisi\k. 

Eodcmq; pcttinct  t.properandum,in verb.Ju-  rcmedia lint,  cum  alicui dcccrnitur  pollck 

perpoffiff.C.deiudicits,  quarinnucrevidctur,  fio  excdi&oCarboniano,/ j.§.cattjfitff.dcs 

in  omnibus  poircflbrijs  iudicijs  litcm  conte-  Carb.editt.ejr  tbtdem  Bartot.tjr  altt,Afartan.So- 

ftari.  Qiiodautemidintcrdidorctincnd»  cin.d.cquontam,n.sp.verfi2.  Fallititem,cura 

poireflionisexigatur^conftatcx^W/^/-»-  mulicrventrisnomincinpoifcflioncmmit- 

f  it.de interdttt.tteml.  1.  %. annum.ff.de itincre  titur,  t./uutii.fiea.  Prartcrcaintcrdicru  quo- 

ejratt.prtuat.item t.i.infn.ffvtrubt.Dc intcr-  rum  bonorum^r/./ iff.quor.bon.n.4.  \n\  u? 

ditto  autcm  rccuperartdarpofleflionis  vide-  cadem  cauifa  rcccnferc  poffumus  iudiciura 

tur  clfc  tcxtus  QxprciCus.tfn  C.fipervim  vel  poflcflbriu,q,  momcntancu  vocant,vt  dum 

aiio  mod.abfent.poJf.turbata fit,d\ivci  ait, quia  ad  vitadam  contcntione,quacintcrdiclo  rc- 

ncgotiorum  mcntapartium  affcrtionc  pa-  tincndaTpofleflionislitigantcspIcrumq;cx« 

duntur,- &:  ibidcm  hoc  notarunt  glolfa  /*  erccreiblct,vindicia:fccunduillumdantur, 

verb.panduntur,Bn\dusn.2.  Salycct. n.j.r^s-  quiprimafrotc  magisprobabile  vidcturha- 

Alius pra,*tcrca  tcxtus  CcCc  ofFert m  cap. acce-  bere  cauflam poiCcC&onis,argJMbcris.  §.f. ff. 

dens. extra  vtiitenonconteftata ,  & tbtdem gtof  de  Uberal.cau fhxcuxncn  coditionc  ,  vt iipo- 

fa,Panormitan.  ejralti.  ftcaofdinarioiudiciopoflcflionisagatur,cx 

Habcttamcnhoc  doftorumnoftrorurn  fentctianihilprahudiciiadferat:  icdintcrca 

communc  pronuntiatum  fuas  dcclaratio-  tcmporisillumfccurumrationcpoifeflionis 

ncs:&primafit:cumpoflcfforiumiudicium  reddat.  Qmdautcm-ffintvindicia?,&vnde  129 

i\<  dirigiturcontraincertampcribnam,f//».  illudnomcnfluxcnt,apparerepotcftcx/.^. 

C  decdtci.D.sidrtan.tollBart.d.t.naturaliter%.  %.mitiumffdcori.tur.  vbi  illud  clcgantcrpcr- 

nthttcommune,n.s4- M*rian.Soctn.md.c.quq-  fequittir  Zafius,itc  Corafius/z.f.rj-p.  &antc 

niam,  n.  sp.Marant.d.diJltn.p.part.  4.^.43.  Sc-  illu  lbidcm  hoc  obleruarunt  b  uda-us,  A  Icx. 

116  cundo  li  ralcrcmedmmf  implorcturpcrvi-  ab  Alex.  lib.  6.dter gemal.c  io.verf.dartautcm 

a  m  attcntati  ,vt  antc  admonuimus.Tcrtio  fi.  vindictas,And.  T raq.  tbtd.  m fuis  annot  poJiFc- 

fyo\\znonotQtizciict,Abb4sinc.qu4niAmfrc-  fuPompetttUb.ip.Atciat  in  t.f priujquaff.de op. 
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nou.nunc.  Alciatus idcm  iib.farerg.i.cafitep.  rofc. numer.i.  Marantr/*  trstlst.  ieori.iud. 

hoc  pofleflbrium  iudiciuGalh  rccrcdcn-  fsrt.^.dtfl.p.numer.io.AntoniidcLzt&inL 

tix  nominc  folentinfignircw notstRcbuff.  fiquissiibcru.  §.  velftpsrens,  dupliccm  reci- 

i»trsc7s.co»cordUReguFrsncis,in  tit.de  snns-  pereinterprctationcm,vnamexpropric- 

tie.verfqutnt4tsmen.itemtncommentdr.reg.  tatc  vcrbi,  cum  fumma  rerum  capitabre- 

confittut.tom.s.dcmstcr.poffe/Jor.srtic.t.gioff.t.  uitcr,  adhibito  tameordinciuris,&  totius 

numer.  4. /. &  6.  Tirsquei. m  trsclst.  mortuus  rci  fubftantia  comprchen(a  cauflam  no- 

trsnsfertpojjeffionemm  vtuum.psrt.p.  dccltr.p.  ftram  pcrfequiraur ,  vti.  t.ff.dereguLiur.ejr 

infin.  CMsJueriusinJusprufi.in  titul.  de pojfef  srgument.Linfumms.Jf.de condttl.  indeb.Qui 

Jirio.  Hocidcmiudiciu  Hifpani.lnrcnm,  enim  quui  in  (ummam  conferc,  omma 

appellanc,?//  docet  Didxc.Couxr.prsd.qusfl.  membrapuncipaliacomplettitur:  hincin 

csp.t7.nu.t.fjrJcq.Potro  Andt.GailMb.t.ob-  actione  ad  exlnbcndura,  quac  lummaria 

feru . csp.7.  hoc  ludictu  idcm  cifc  pa tat  cum  cft,  /.3.  %.fctendum.ff.  sdexhibendum ,  matu- 

iudicio  liiigiofx  poiTeflionis,  dc  qua  re  po  rius  quidem.quamih  aliis  iudiciis  progrc- 

ftca.Ulud  ianc  non  inficiamur,  in  tali  iudi-  dimur ,  eiiciendo  ctiam  cxccptiones,  quas 

cioceletitatcma>!hibcndam,nequcIudi-  altiorem  indaginem  habenc, dicl.  $.fcien- 

ccmadftriccum  cife  ad  folcmnicaccsordi-  dum.&l.tUcij.  %.fidetefismento.ff.  sdSens» 

nariiiudicii*vcdi£ciauctorcscciamfatcn-  tuftonfuUumTrebellisn.  Ez  quamuisinaliis 

IMtur.   Sratuimus  autem  f  inhiscafibus,  iudictis  dilaciones  nonfacile,  ncquefine 

ncdumquospcrmodumcxccpcionispcr-  iuftacaufficcognicjone  debcancrcfttingi: 

fccutifumus,propcrantius  procedendum  tamcn  in  hisiadtciiscaufta  id  facicndicft 

c(Te,vcl  ctiam  m  remedio  recupcrandae  ipianatura  ncgotii,  &  conftitutio  iuris, 

£oirclfionis,cum  fuohatus  rcftitutioncrn  quodfummarimexpedicnd.efint,^.  §./£/- 

implorat, vtdifertc comprchenditur cx §.  endum.& Ljecunds,injin.ffjereiudtc.  Hinc 

incuiuscnarrationc  vcriamur,Scquasan-  in  rccuperand*  polVcflionis  iudicio  &  a- 

tcadcfignautmus  legibus.  Idqj  ctiamcui-  liis  fimtlibus  of?erturhbelIus,liscontefta- 

dcnter coiltgi  potcft  cx  csfit.  8. Lb. 2.  huius  tnt,t.fin.C.fiper vim,ve/sl.mod.  l.j. inprtncip* 

brdinationis,vbi  hatcverbaad  rcm  pcrti-  Ltignt.  %.fiquis»onpoffidest.  &%.idemfcrtbtt 

ncntiaoccurrunt.  luhsnus.^.prowde.ff.ddcxbibcnd.  ircmfen- 

<$rmD  folUnbuitibtt&fctftm  itt  fOfd&ftt  tenciadirfiniriua profcrtur/./  %.fr*terea.ff. 

^ac^gfttirmcSpoliaMangfnDfummaric  sdexhibend.  CMcnocb.  recuptrsnd.  pojjejf.rc* 

ttacf>  Or5nun0D<rOtcCr)tprOCC&irctt/»tlM)IC  med.  ts.  numero  ts3.  &  alti  DocJores  Jupra  i» 

X.cbtfcrtKtuno,  affo  ;u  «cjc^lU^  fdr&crn/  frinctf.  huius  %.  /audati.  item  pcrcmtoria  ci- 

Oo ^ltigcr  m^fe^flfl/tttJC^OCm  Dic  ©4*  tatto  ad  icntcntiam  audicndam  pra;cede- 

cfecoor^ncninOtcc^tauhana^^cma^ttJC*  icdcbct,argument./fi».c.debu,quiadecc/efi 

*c I  iu  £rOrf cruna, ariana<n/»nO  ocm <£la$cr  confug.  i./^fihocfscere. ttem Lconfintsntum. 

fctit  <£<lDUi  t£«l  ehtt  aflc  ^Cr^tnDcrung  t>ttttD  C.quomod.& qusnd.iud.&iiidem  B.trto/.& 4- 

5(ujfau^mif^ctrjci(tn?cr0c/idcit,  tiiDof/ores. 

Et  qmdem  ludices  adhunc  modum  deputsti  Ali«uu  dcindc  fignihcationem  ad- 

iucsuffisfimpticu  Jfotisttonis  fummsttmfecun-  mitcic,cum  omncsfolcmnitaccsiure  ciut- 

dumordinemiuruprocedent ,  & /tttmeamstu-  li  m  prOfccucionc  iudicii  iutroducte.quas 

ritstesdfinemproducent,  vtstlorffscio  vnius  ordine  reccnfcc  PoncifcX  i»  cUm.  fapecon- 

m»ni,exquocontrouer/ia introducla  eftaddeci-  tingit,devcrb.figntf.om\ttino^nnt,h\ncin' 

Jionem  peruenire ,  & eidem fententts  definitiud  ccrprctaiionem  pronnntiatio  fummatira 

finev//oobfiscuio  sutfujpenjione  impartiri  pof  wdctntrctcttcinl.sdtuoPto.  %fifuperrebus. 

0t  ff.deremdic.  iteml.fi quustiberit.  §fivetfs- 

Pro  cxplicationc  huius    Icicndum  cft,  rens.ff.de  liber.  sgnofcend.  &  tbidemghjf.^t- 

hahc  di&ioncm  ,fummstim , cx traditione  bertc. t^intoniusde  Lsrs,vbiplurtmosrecenftt 

\\X  Bartohfin  extrausgsnttsdreprimendum  ,in  nu.t. 

>vcrbfummaric.WM.tnLnccquidqusm.%.d<LJ  Vndencnimrocritoindifceptationcra 

fisnoff.de offi.proconfitctn  Pccridc  Ancha-  rcuocari  poflcc,quet»nccllcaumdt<aio, 

ran.  loann. ab \tno\.incUm.ftfecontingit,de  Jummstim,m fupcnori  dccifioncrcc ipiar: 

verbfignific. Lanfranc.de l*Oriano  inverb.  Nodubito,  priorcmfignificarioncm  pr^- 

fimpiutttr,  Alcxandri conf.isM.4.  ».^.Bal-  fercndam ciTctArguuntenim  hocip(um  124 

diml.net quidq*am.%.deflanQ.  &ibidcmO-  vcrba §.qucmcctuhmus,dummonemur, 

Hhh 
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fummarie  proccdendura  efle  fecundum 
ordinemiuris. 

Sccundo  commcndathancfentcntiam 
doctiina  Bartoli  &  aliorum ,  quos  fupra 
commcmoraui. 

Tcrcio,quod  ih  cl  c  men  t.dtjpendiofa  m ,  dt 
'  iudiciis ,  cUtntnt  .fitpe  contingit.  dt  verb.fignif. 
&inextr4utg4nti4dreprimcndumt  non  fru- 
ftra  Principes  alia  verba  adieciflc  cenfcndi 
func,  vt  Iudices  fcil.  partes  iufticia?  accom- 
modcnt  ,fumm4riefimpUciter,depUnofine^r 
firepitu  drfigurt  iudtcii. 

Quarto,quod  vbi  ccrtxdiccionisam- 
bigua  eft  fignificatio.debeamus  infpicere, 
quod  verifimolius  cft,  /.  quoties.ejr  l.in  obfiu- 
rit.ff.de reguLmr.  Probabiiior  autcmilla  cft 
interpretatio,quz iuris  communis  deci- 
fionemquam  minimelxdit,/.  inhonormki 
ff.dtoblig.(jrttcl.c.innojir4iextr.deimur. 

Vltimo,indubitacamhancexpofitionc 
rcddunt  Icgcs  &  canoncs  fupra  relati,  qui- 
bus  expreiTim  dcclaratur, quod  enam  in 
rccuperandz  poflcflionis  rcmcdio  lis  fic 
conceflanda,&alie;folemnicaccsadhibcn- 
dar.  Cctcr um  delibcrationis  eft,  an ,  quod 
hicdicitur.iudiciura  rcftitutorium  aipo- 
liato  intencatum,haberc  illam  przrogati- 
uam ,  vc  extraordinariis  cauilis  annumere- 
1 2  5  cur,&  cclcrius  cxpediri  dcbeat.f  procedac 
etiam  in  remedio  retinedz  &adipifcendc. 
pofleflionis ,  c  u  &  huiuimodi  iudicia  fum- 
niariadicantur,/.  momtntnnex.  C.  vude  vi. 
gloJJ.in l.quorum bono.  Ec fortalfc  q m s  exifti- 
mauerit,idcm  probandum  efle,quod  in  o- 
mnibus  fummariis  iudiciisproperandum 
fk,vtanteadixi,&  quod  vbi  cadcm  ratio 
vcrfctur,idcm  quoquc  ius  amplecti  dcbea- 
mmJ.tUudff.tidUg.^Iquil.UeguU.ifin^l.ff. 
deiur.ejrfncliignorMt.  idque  etiamprocc- 
derc,CMmagiturdecorre£tionelegum ,  /. 
b'tsf$Us.C.dereuoc.don4t.  Concrarium  vcrius 
puco,quod  conditores  huius  operis  cn-  - 
merandoccrtos  cafus ,  in  quib.  extra  ordi- 
ncm  ius  dici  poflit,  cetcros  iubmoucrint,/. 
fin.  C.dedon4t.%jtclionum  qu4d4m.lnftit.de 
clion.l.qu4fttum.  § .dcnique.ffdeinfir.rjrinjir. 
&£</.Non  m  utant  ea,  qux  dubi  tandi  caulfa 
propofuimus}  quamuis  enim  mdicia  pof- 
ieflbriafummariam  cognicionem  habear, 
&  dilationum  materiaamputanda  fir.con- 
fequens  tamen  non  cft,  vtomnia  iudicia 
fummaria  cxtraordinariis  cauflis  adfcribi 
dcbeanc.auc  tantum  fauoris  mereantur, 
quantum  merico  illi  tribuimus.qui  exfun- 
do  per  vim  deic&us eft,&anccomniarc- 


kemiadLib.1 1 1.  Cod. 

ftitui  dcbctj.fi  quisfundum.  C.devipubU.v* 
mc4.C.(iper  vim  veUi.mod.  d f.nt.poJJ.turbtt- 
fit.&AUisfitp.defign4tis.  Fatcor  tamcn,in  his 
rccifius  tcmpus  dandum  cfle,fi  hocinar- 
bitrioludicis  verfctur.  Vndc  cumomncs 
dilationcs  hodic prxiudi cialcs  fint ,  v c  co- 
ftac  ex  conftitutione  Ratisbcnenfi,  pro- 
mulgacaAnnoi^^^.  vcfecudum  locorum 
inrcruallum,  perfonaruro,  cauflarum,  & 
rerum  condirionero ,  atque  naturam  rem- 
pusaprocuratoribuslitigantiumconfticui 
debcac ;  auc  fi  conuenire  intcr  ilios  no  pof- 
fit,  Iudcx  tah  cofidcrationcadhibica  ccm- 
pusconuenicnsindulgcat:  exiftimoeun- 
dcm  incauirapoflcflbria,tctiamfiagacur  ttf 
de  adipifcenda  pofleflione  rccifius  tcm- 
pus  dcbere  mdu\gctc,4rgu.d.l.moment4nu. 
C.  vnde  vt,  ejrd.i.j.  §.  ibidcmfubiungit,  iunclo 
§  fctendum,  eadem  Uge.l.tUc.  §  fide  ttjhmento. 
ff.4dStn4tufconfuUum  Trcbelfanum.l.nonnun- 
qu4m>72.jf.  detudtc.l.2.ff.dereiudic.  dcqua 
matcria  nos  copiofius  cractamus  C.dediUt. 
inpniud. 

§.  8. 

fron  2uffcnf§aitung  Dcr  OCccrjtfcrf^uis 
mtfcfcttw&cr&cn/idcft, 

ltem  fi  res ,  de  qu4  controuerfi4  tji ,  ex  iuduii 
prorog4ttoneperirepojfit. 

Orancm  cunctationcm  in  profccutio- 
nc  carum  cauflarum,quibus  moraintcritu 
adferrc  f  poflet,  abrupcndam  eflc,  &  con-  Uy 
ucnicntes  nacurx  rci,vrillafaluaeflcpof- 
fic,partes  accomroodandas  cfle  incelligi- 
mxAcxl.tff.de gUnd.  Ug.  quacauetur,iarer- 
dicta  rcddi.nc  vis  ipfi  riat.qui  gladcro,  qux 
cxipfiusagroin  alicnu  cccidit.quoroinus 
illaro  tcrtio  quoquc  dic  legcrc ,  &  candem 
aufcrrc  poflit ,  quam  lcgem  explicantes 
gloflaibtdem  tn  verb.veto.  Bmol.nu.t.ejr  2. 
^lberi(tisnum.i.Angel.numer.3.^4Ux4»diu 
Ug.i.%fedcxciptuntur.  numer.2.  ftatuunt,  iu- 
dicium ,  quod  dc  glandc  lcgcnda ,  auc  non 
lcgcnda,  cuius  appcllacionc  omnes  fru- 
ctuscontinentur,  rcddicur  intrabiduurm 
im o  nonnunquam  vno  dic  finiri  dcbcrc.fi 
eius  nature,  fint  fructus ,  vt  intra  eundem 
diem  corrumpi  poflint.  £t  quamuis 
mco  j-  iudicio  eadcm  lex  aham  cx-  i*f 
pofitionem  admitterc  pofljc,vtintclliga- 
curdcinterdicto,  quod  interprecariioler, 
anccquam  talc  pcriculum  in(tec,vcfuo 
cempore  non  fcmcl,  fcd  f*pius,quo- 
ties  id  rcs  expoiccrcc,adcoJicaioncm 
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glandis  cad <r  n ti s, i n tr a  tr i d u  u m, c x  q u o  dc-  ftrte 6.  tititl. detcltr.  tdit.  numerojg.  Mtritn. 

lapfa  c i Ic t ,  admitti poflet , netiam expen-  Stcin.in trtdat.de cittt.trtic.tff.nnmtr07.Btr' 

deruntglofla flcBartolus;  tamcn  priorin-  thobm.Socin.infuisftUent.invtrb.dieferiato. 

tcrprctatio inepta  non eft,  fi  forcc conten-  •verfftcundoftlttt.Ptnormittnm inctp.fin. tx- 

tio  oriacur  intcr  duos  vicinos,  quis  tales  tratdefer.  Jnnoeentim&Imolaibidem  invtrb. 

frudtus  legerc  dcbcret.  Pertinet  enim  ad  necejjitm.  Hoftitnfis  in  fua  fummt ,  tttul.de  ft. 

oHiciumludicis ,  talc  certaraeninconti-  riu.numtroquarto,Mtrianm Sodnmintraila. 

nenti  dirimere,  ne,  fi  protrahatur,  fructus  dtcitat.artuuLtff.numtrt z.idqueconfirma- 

diuino  bcncficio  conccfli  neceflicaci  ho-  ri  poccft  auctoritacc  multarum  legum  & 

min  um  fubtrahantur.  canonuni. 

Quidcnim ,  u*  dc frumento , lcguraine,  Principio  fefc  offerc  /. /,  C.dtferiis. f  cx  iji 

vuismccendisauclegcndistractetur,  &al-  quacolligimus,appclIationem  ctiam  dic 

tcralcerumimpcdiar.adco,  vrextalidifli-  fcriato  interponi  pofle.  Bartoim  l.r.  ejfibi- 

dio  neuter emolumentum  referar,fed  fru-  ttem  Pomtttsinaddtt.poft  ^Antharan.  Ftlin.ejr 

gibus  corruptisfamem  ,  vcl  fimilcmalum  altos abtodtmalltgatos, vbi expreflim  aflerit, 

acccr fa n r,qui s negabit in  hoc vel  fimili  ca-  id ctiam  procedere in diebus  feriatis  diui- 

fu  ludicem  aduigilare  dcbcrc,  atquc  hu-  nat  mateftati  dcdicatis, vtfacitctiam  Bal- 

iuimodi  maliciar  occurrcre,  adco,  vt  nul-  dustbidemnumer.r.  Angetmnumer.i.  vbi ad- 

ll9  lam  f  rationem  habeat  feriarum ,  non  fo-  ditid  confuetudinecomprobari  CaftrenH 

lum  qua:  mcfli  &  vindcmiis  funt  confticu-  numer.  2.  acceduncglofT.  fin . extreod.titulo, 

tx ,  fcd  ctiam  diuinac  maieftati  confecratae  ^AntonimdeButrio,  ejr Totnntstb Imol.  incap. 

Cum)ctp.finaLextr.deferiss.in  verb.qnandont  .  prattrta,txtra  dt  ditat.SpecnUtbrftcundo,par- 

ttjfitmvrgtt,vtlputasfiiadetfiartotml.dtum.  ttprima,titutodtftriit.numtroftcundo,Futgof 

jf.dtftriu ynumtro 2.  CynmLfinaL  C.defertis.  d.i.m.r. 

glojf.mditl.  ctpfi.  stejeriu.^Az.oinJutjumma.  Sccundo  fulciri  hxc  cadcra  fentencia 

AUxtnd.  Lt.  %fedexcipiuntur.ff.  dtftriit.  Et  potcft  cx  dilpoficionc  l.omnes.j.  eodem tituL 

quamuisBaldus U.f  dtftriu.nnmtr.s  item  ex  qua  edocemur,  ruri  poficos  agricolas 

SilycctmLt.C.dejertis.numerof.tcmctctc-  frumcnta  fulcis,  aut  vincas  fcrobibus  his 

pugncnt,  ncgcntquc  diem  dominicum  dicbus  commendarepofle,neoccafione 

huiufmodt  cognicionibus  contaminari  momenti  percat  commoditas  ccelcfti 

deberc,hincqueeuenire,vcdebicorcs,qui,  prouifioneconcefla.    Cuius  j*  legishio  i]t 

cu exientctialudiciscapiedicifcnt ,fepto  eftfenfus,  vc,  fi fcriati  diesprohibcancfe- 

atdium  fuarumfctueri  iolent,eo  diepro-  mentem ,  vcl  vinearum  neceflariam  pro- 

repant :  tamen  vtrumque  rcfellit  contra-  pagacioncm,  auc  inftaurarioncm  ,poflc  de 

rium  ab  iifdcm  intfinai.  C. dcfcriutdztxxm  obieruacione  foleranicacis  nonihil  rcmic- 

refponfum ,  dum  fcquccesgioflam  inverb.  ti,Vt  ruftici his dicbus  fubuenirc  huic  ne. 

Jfdetufioris,hicnumer.z.(jrittenum.r.dr2.coti-  ccflitati  queanc :  id  cnim  coarguit  racio 

fticuunr , in  huiufmodi fcftis dicbus  caufla  fubiecta.Mulcoquc igitur magis idem  pro- 

cognita  dcccrni  poifc,  vc  debicor  fiifpe-  bandum  etit.,  fi  continuae  pluuiz  prohi- 

ct us  dc  fuga capiatur , argument. Laitprsttor.  buerint auectionem  m eflis  iaccmis ,  & die 

fidebttorem.fi'  qnainfrtudemgefi.funt.  1  d qj  feriato fudum  fit  ccelum , auc fi  pruina?  fua- 

eciam  dcfendunc  codcm  loci  Bartolus  in  deant  raaturam  &  concinuara  collectio- 

princip.  Albericus inprincip.  vbiaddic,quod  nera  vuarum.  De his  cnim  & firailibus ca- 

non  folum  hoc  cafu,fcdeciaminaliis,qui  fibusnon  generalicerlegem  incclligcdam 

130  aeceflitacem  j*  vcl  pietatera  prafc  fcrret,  cflc,tradidcruntAlbericuspoft Cynura  & 

ita  obferuari vidctii.^Angelmibtdemnum.s.  GofFrcdum,Baldus  «/wwrr.a.Angel. num.r. 

Cafirenf.numero  4.tjr  $.Faigofnumer.r.ItjonL  CaftrcnfjMM»./.  Ssilyciuprin.pofi  laceb.dcs 

i.§.excipiuntur.numcro ff.jf.deferiis.  LAtexan.  t^Artna.  Fulgof.tbidtm^  circafin.  Hoftienf./» 

numtro  9.  Romtn.  numtro  tr.  i^Andrtas  Gail.  fuafumma.nu.4.vtrf.ittmtaio;uaptrtintntad 

kbr. r.obftruttton.ss numer. rj.Damhoudtn fua  agrtculturam.  D a m  ho nd.d.c. np.  num.  17. Pa- 

frtxirtrum  ciuil.  cap.  trff. numtro  16.  (fr  /7-vbi  tiotm.d.c.fin.n  

generalicer  loquitur  in  omni  ncceflitatis  Tertto  aflcrere  cauflam  fhuius  pro-  ^ 

ca  u  l  \~d,vt  factunt  ttism  Specul.ptrt.i.Ubr.2.tit.  nunciati  potcft  lcx  prouincittium.  C.deftriu. 

deftrus.%.ftquitur.numer.r.Rosbtch.infHOpro-  qua:itaconccptacft:  Prouincitrum prafidtt 

ttjfn  tndtctarto ,  titul.  }S.  numtr.  r6 .  Mtrtnta  mtntantur,vt  in  qutjtionibm  tatronum  &  ma- 
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xime  ifaarorum  nullum  quadragefmM  vtl ve-  bilscogi  quis  poflir,  vt  pcrifefDpus  fe- 

nerabt!cmp*fcbirum  diem  exifttmentexcipien-  riaruin  iudicium  profequi  cogatur,  ii 

dum,necdtffer4turfceler4torumprodttioconfi-  dilatio  rei  lnccruum  fit  allatura  ,  vcl 

lterum,quMptr  Utronum  tormenu  qutrend*  actio  teropore  'aut  morte  rci  pcritu» 

tfi ,cumf4tilimeinhocfummi numinu JJ>crctur  ra  ,  quod   ipium  repcntur  Ug.  folctt 

venta,perquQdmuUorumfaUu  cjr  ineoiumiu*  eodem  tituL  &  in  non  multum  alicna 

protuntur.  prouifione ,  /.  dtum.ff.  depetit.  berediut.ybi 

Oftcndit  autem  hoc  Imperatorum  re-  hoccafupermittitur  tahum  rcrurudiftra- 

fcriptum,  adeo  cognitioncm  cauflarum  ctio.remifla  ctiam  fatisdatione,quzalias 

non  inhiberi.fi  ncccflitas  hoc  fuadcar, vc  praeftari  debebac,imo  &aljatuminfunus 

inipfodierefurrectiomsdominica;,etiam  ncceuariarum,  vc  teftarotis, alicfuid  cro- 

incaufliscriminalib.haicexcrceripoflint,  gandumfrt. 

idqimaiorcm  inniodumibidcmdeprcdi.  Sexto  nori  vulgatem  anctoritaiis  cu- 

czncg\o(T.inverb.pMfcbarum,drBart.inprinc.  mulum  huic  conclufioni  .dabit  difpo- 

Caftr.n.t.  addens ex Seneca, quod  non  pof-  fitio tMpit.fi/uJ.extra , defenk , vbi cautianc* 

ficpinguiorvi£timaraactariDeo,quareus  ceflltatis  &  pietatis  generaltter  excipi- 

iniquusiitemcelebredictumPclagiiPon-  tur,&  glofla,  Innocentius,  Panormitao. 

tificis,  cap.quah. cMuJfjj.quMfi.f.  nihii  maius  in  verb.  neccjfitas,  exemplum  prioris  legis 

cfle,vndc  Principcs  Dco  offerrc  iacrifi-  rcpctunt,ii  rcs  tcmporcfcilicct  pctitura 

riumpoiunt,quamficonfticuant,vchi,qui  fit. 

infuam&aliorumpcrnicicm  dcbacchan-  Scptirab  his  rcfpondct  f  dcfinitiocap. 

tur,compecentidcbcantvigorecompefci.  titet, todcm tituU,  c x  quoedoceraur,  ouera 

Albtrtcibideminfrinc. quietiam  vtitur vul-  poflepifcationi  intcndere  diebus fctiiuis, 

gatoprouerbio  :  Beat^qutiuftitiMmfaciunt  o-  fi  halecia  cerrzfc  inclinauerir.  Enimuero  I ;  5 

mnidtt,BaU.numcr.i.^singeLnumer.i.SMljcet.  animaducrtimus ,  quibuida  in  locisagmi- 

inprincip.Fuigof.inprinctp.  Funcijcm  Arttin.  na  pifcium,  vt  halccum  in  Hollandia, 

im.  ejr }•  notabiLSpccuUt.Ub.2.part.t.tit.defe-  Scombrorum  &  Sardcllorum  in  Iralia» 

riit.$.ftquitur.  numeroj.  Hofttenf.  tnfuafum-  thymnoruminHifpania,  &  multis  aliisid 

mM,tit.defcriu,nu.s.  verf.  ttemquMfttenes. nllc-  prouinciis  maritimis  ccrtis  dicbus  aut  ie- 

ganscxcmplumPhinces/»w///.*«#ir/.  j/.  ptimanis  obcrrarc  iolcrc,vndcincoIisca- 

quaft.S.  rum  rcgionuto  &  vietus  &quacftus  cfle  fo- 

Quattohancfcntcntiam  commendant  lct.  Ne  igitur  cx  anxia  rcligionisobierua- 

Ificxtftimans.ff.^dUg.Cornel.  itcm L  ft quisfi-  tione  his  cqmmodis  priucntur,  pcrtmfia 

hotxbertdato,6 . fj\ de ttttuj} .rupt .  & nrtt.facl-  Ctiam  die  domimco  &  alus  feftis  dicbus 

tcftament.§.biautemomHcs.sbihxcvcib**Q\  pifcatiocft.    Qupd  fi  aurem  controucr- 

propofitumpertinentiafcofFcrunti^V^fl»,  fiacflcc,qui  ad  talcm  piicationcmadoaii- 

vt  eii  or^tione  diui  CMarci  expreffum  tumetfi  tcndi cflcnt,vcl  repcllendi,  non  dubitaue- 

prouocMntu ,vcleius  ,proquo prouotMtur,Mppel-  rim,  talcm  contentioncm  ctiaro  diebus 

Utio  non  fuerit  recepu,peenMUmenfuftinendM  feriatis  dirimi  Caufla  cognita  poife.  Ab- 

eft,qaoad prtnceps  refcrtpjtrit Mdiiterac praft-  furdum cnim ccnfcri debcrct, fi quisopus 

dis >& UbcUnm  ret  cumltteru  mijjum.nififorte  fcruilc  codcm  dic  cxcrccrc  pofijc  contra 

UtromMnifeftus,  vei JedttioprMrupfM yfMtiioque  praefcriptum tam  vctcris, quam  noui  tcfta- 

cruenu ,  vcl  aha  iufta  caujja , quam  mox  prf/es  mcnti ,  dicl.  cdp.  Utet,  dejertu,  &  difceptatio 

itterie  excujiuerit,  moram  non  reciput,  non  iuridica,quoad  difficurras  circa  pifcatio- 

pcrn*  fefttnatione  ,  fed  praueniendi  ptricuii  ncm  exorta  cxpcdiatur  ,  forct  inhibenda, 

134  cauffa\\ tunc emm  puntre  ptrmittttur  %  deinde  adco  vt  indircctc  illa  incommoda  locum 

fcribere.    Notandum  tamcn  cft  ,  haro  vindicarc  poiTenr,quibus  dirccte  Princi- 

ipfaduovltimaargumentaetiamadcapuc  pcs  mcdcri  voluiflent,  conivi  Ug.fiire.  §./.. 

fequcns,  dcinde  ad  mandata  ,  qux  ffdctutor.dat.4bbis,ejrup.qu4ndo,txtrM,d<^ 

ratione  pcriculi,  vcl  vtilicatis  pubhca:  prtuiUgus.i.it4fidctJfuUiurefifciJ.nondubium 

decernt  folent,  conueniencer  denecti  eft.C.dcUgib. 

poire.  Octauo  his  affinis  cft  conftitutio  cMp.fin. 

Qujnto  codera  rcferri  poflct /./.  %.fed  ^/*<//«M,cxqHacdoccmur,cxccptioncm 

txctptuntur.  fj.  de  feriis  &  dtUtionibut ,  quo  cius  non  admitti ,  qui  f  praEtextu  fcriarum  13^ 

traditur,  ccrcas  cauflas  cxcipi,  cxqui-  coconfiiiolitcmprotrahcrcvcllctjVttem- 

pus 
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pus  magiftratui  gerendo  conftitutum  in-  tales  pcrfonx  etiam  epitcopis  coramcn- 
tcrea  clabi  peflet:  hoc  modo  clectio  ad  dantur.item&illa  confidcratio.quodhoc 
magiftratura  vel  aliud  officiumplancina-  probandum  fit  in  perfonis  miierabihbus» 
nisreddatur.  Etquamuisidemcapitulum  vtinjr.c.feq.tommemtni. 
mentioncmfaciatdefcriis  vindemiarum,  Vndc  ii  cognitio  fit  de  idoneacautid- 
tamcn  ratio ipfius  textus  hoc  conciliare  ne.cara  talidicctiamfufcipi  pofle,W4^ffr- 
videtur,  vtetiamdie,  quihonoridiuino  mant  Baldus  ejf /afon.  Quodfiveronon 
definitus  eft ,  talis  cogniuo  &  profecutio  poflit  darefideiulfores,^:  quajraturdecu- 
fieripolfif,neiuscligentium,dcindcipfius  ftodia?  horrore ,  tunc  pcr  infpcdtionem 
elc&i,fraudecorum,quimorasnecterefo-  carcerum  ,dequa  Andrcas  Gail.  /tbropri- 
lent ,  perimatur,  &  refpublica, deftiruta  mo.capite  vigeftmoftxto.numero nono,  poteric 
congruentimoderatione.vulnusaliquod  eidem  confuli,  orniifa  omni  iolcmnitate 
accipiat.  Etita  eandem  conftitutioncm  iuris,etiam  ciunonc  Vclinuscap.fecundo, de 
poftgloflatn  intelligit  Panorraitanus  *£/</.  teft.numeronono,  Gai/.dUi.  /o:o,numcr./o.text. 
numtroty. verffecundo  dicitgloff», lo^x\t\. ab  ejfiincapit.Dtusom»ipotens.2.quaftion.r,  Etfi 
Imola,  Fclinus*/ww/r*/*.  alleginsidem  quidem  tcm  ita  fc  habctc  deprehchdar, 
fcnticntes  Petrum  dc  Anchar.  confilto  117.  poteritdccctnerc,  vtcommodior  &tolc- 
Paul.  Caftrcnf.  circafin.  idemque  .  rabilior  cuftodixlocus  eidcm  aflignctur. 

probanr  Hofticnli  tnfuafummx  titul.  defc-  Piane  quid  obtineat  in  captiuis  ex  mutua 
riis, n-mtr.s.  vcrf.csuffaetiamdctemporcU^fo.  conccrtatione ilio  um , qui fedominos  & 
SpccttUtMbr.t.p*rt.i'.^lxsnd.l.t. %.ftdtxci-  iurifdictionem habereprofitcntur,aperte 
fiHntur.num.t.&2.hfonibidem  num.j.Bxrto.  dcclarathuiusordtnationiscaput  ii.itcm 
Lmore.eedem titulcircafin.idem  BtrtoU  i  f.de  §.  QcmMcfyaUct)!  dectcti  inftitutac  vifita- 
gUndJcgcnd Ft/tn.inc%p.ccelfftx  S.^Maru ,cx-  tionis,  An.68.ncmpc  huiufmodi  difcepta- 
trotdcconftitut. num.tr  igefimofctundo,Ludou.  tionem  omnem cclcritatcra  rcquircre, &c 
Roman.inlftvtro.%.dtviro.  40.faUtnt.jfJ0/ut.  proptcrca in nouis expcdiendara. 
matrim.  Adhoccaputetiam  frcfcrripoficcon-  ijS 

137  In eadera  cauflaf  eflc  conftituo  quae-  ftituo  oppjgnorationes,atreftationes, & 
ftioneradecaptiuis  relaxandis,  qui  cx  fequeftrationcs  rcrum,  quxextalideten- 
cauftaciuili,dumtoparch<jvtrinqacdciu-  tionc  planc  interirc.vel  grauedetrimen- 
rifdieiionc  digladiancur  ,in  carcercscon-  tum  accipere  pollinr.  Vt  fi  nautsrefcrta 
ic&t  funt ,  aut  qui  ratione  debiti  fui  fidciuf-  belUriis,aromatibus,  &  ali.s  rebus ,  quar  x- 
forcs  darc  paratus  eft.  Nc  enim  homi-  ratem  fcrrc  nequcant ,  inrerdidto,  nc  loco 
nes innocentcs  famc cne&i, fqualote obfi-  moueatur, alligctur,  dc qua  rc  Andt.Gail. 
ti,  &  carce.is  aut Iatumearum fcetore con-  Ubro fnguUri  de  arreftu , cxptt.j. numtro tj.ejf 
icQti  contabefcant , /./. C. dccuflod. ejrcxbib.  tapit.i}. num.  1. tj-fequen.  PoiTet tamcn  Iu- 
reor.  & falus hominis  quibufuis rcbus , quae  dcx,fi non cx  malitia quid  detincri , fcd $- 
temporepcrircpoiTunr,dequibusiffl././.  babilem  cauflara  arreftationis  vel  fcque- 
§.find.dcfertu.oxzicxx\dc\>c*x,,Lfancxmus%  ftrationis  efle animaduerterct,  vti  reme- 
elefacrofancl.ecdf.tnfin.t\ox\ixx\xx\cxito,  cum  dio Lfina/.C.deord.cognit  itemUitibut. C.dea- 
dc  taliura  perfonarum  hberationcagitur,  gr/V.^«»/7/.vtquxhocmodope£Kuravi- 
omnismoraamputandacft,adeo,Ttferia-  dcantur,vendat,&  pretium  in  depofiro 
tisdicbusidfieripoiTu,/.^/^,/»/^^  habeat,  nc  muncra  diuini  numiniscxin- 
feriu.l.cuflidtaa.t2.ff.depub/ic.iudic.x\cctc-  tempcftiua  contentionc in  vetmes&pu- 
fcrat,an  Dcofoleinncsfiat,  v:  tradit  ibi-  trcdincmvertantur.  Potcftcriam  pcrmo- 
dcmgIoiTii»vfr/>.^r/4/*f.  item  Al^ericus  dumptouifionis,  qua*  in  principalicauC 
nttmero ^.BAdasin/./eclx.numeroio ff.dertb.  fanonla?dat,altcri  partium  talc  commo* 
er cd.fi cert.pet'.tM(ot\l i.§.exapiuntur.num.  dum  pcrmittcrc,  dc  qua  rc  infra  copio- 
j,argument.dtcl.%.fina/.Lcuf}odtasnumero}.  fius. 
itemImola,mcoiuditio,nonbencdiifcn-  §.  9, 

ti  ant ,  quod  purcn tid  fprciale  cflc  in  cafu  /.      ^tm  , ^  ^  ^ 

jrroutncta/tum.  cum  aha  fircaufltl.berano-  ^flfr^d&aDc  CltD.icbfcnm^f/ideft, 
nis,ahavetocondcmnacionis,/.o^'r/^7«/,  .  ^ 

4«.ff.deoblig.&oa.l.f*uorabtliorcsff.Je rcguL   .   l'm»  1*™*  fr^ftmattone 

iur.acccdttLtudkes.  C.  deepfop.  ^dttnt.  vbi  tngtnsdamnmnmjcpop. 
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Qua  ratione  dilationum  materiarcte-  excaufla  damni  infc£i  hoc  locum  habct^ 

candaeft.cumderebreuitcmporisfpatio  Lt.crj.f.dedamn.infecJ.  cur  in  perfonis  i- 

alias  pcritura  tra&atuneadcm  ratione  mo-  dem  refpuemus ,  Ifancimus.  c.  de/acrofanc7. 

ra  omnis  toilenda  eft ,  &  ambitiofz  fole-  /ffZf/?Indcadeoconltituo,f  idcm  proban- 

mnitates  iudicii  rcmittcndz ,  cum  difce-  durn efle,  f i  difccptatio  fit de frumento,vi- 

ptatur  de  cauifis,inquibusprocraftinatio  no  ,  oleo  ,aliiique  rebus ,  quz  viuendi  ne- 

H9  periCulumadferrcpolTit.taut  magnum  ceflitas  rcquircrc  folcr,cuehcndis,  fiabf- 

damnu,quodfacilc  farcirincqueat.  Hinc  portatio  famcm  parcre  poflit,cum  bo- 

ficontrouerfia  fit  de  rcfedrioneriuorum,  num  publicum  priuarorum  commodis 

vel cloacarum,quibusaqua publicis vfibus  przfcrcndum  C\x.yvtdicl.%.riuos.L vnica.C. 

inferuiens  cohibebatur.vcl  fordcsciuita-  decaduc.to/Un.  %.final Lfi  /ocus.ff.quemadmod 

tis  eluantur,  &  quis  reficicnti  opus  nouum  Jeruit.amitt.Lagros.  Uocorum  ejr tototiiul. C.dt 

nuntict,  dtlatio  inftituti  opcris  pcrnicicm  omniagrodeferto.  Lfico/oni ,  quz  bcnc  notan- 

autgrauc  pcriculuraconcircporfit,fpcrni  dzc&>&tototit.C.deggric.&tenfit. 

nunriatio  poterit,  d.l  s.%-fiquuriuos.ff.eod.  Hisaiflncsfuntquzftionesdenundinis, 

//V.quiinhzcverbacopofituseft:  Si quisri-  riam  &  iliz  turbatz  intolcrabile  vulnus 

ubs  ejr  cloacas  velit  reficere ,  ve/puroare ,  operis  rcipublicae  infJgerc  folcnt ,  /.  vnica.C.dc^ 

noui  nuntiattone  mertto  non  prohibetur,  cum  nundin.  Vndciublataorani  tcrgiucrfiitio- 

publtca  Jilutu  ,/ccuritatufr  interftt,  &  cloacat  rie in  hts,etiam  feriatis  diebus,proccdi  po- 

<f  riuos purgarhpraterea  gentratittrpratorct-  tcR.lfoUt.%.fiffdtftriis,qtt\  ita ic  habct :  Itc 

ttra  quoqut optra  txctpit , quorum moraptricu-  ineam,quiquidnundinarum  nomine  ad- 

lUm  aliquedal/aturatft.Naminhisquoqutcon-  uerius  communcm  vtilitatem  acccpcrit, 

ttmntndim putttuit  optris noui  nuntiationtm.  emni  temporc  ius dicftur. 

Chtuenimdubitat,multomcltuscJfe  omittiope-  Porro  quamuis  caufla  rcipublicz  mul- 

ris  noui nuntiationem,  quam  impedirioperu ne-  to  fadorabilior  fit ,  quam  priuati ,  vt anted 

ctffariivrgtntemexjlruttionem?  Totiesautem  diximus,6c  conftat  cx/.pubticas.C.deferiu( 

hacparslocum habet ,  quoties  dtlatio  pericutism  tamcn ctfi  priuatus  fimilc  damnum  refor- 

aUxturaefi.  midct ,  quod  cx  poftfa&o  reparari  ne- 

Ex  his  vcrbisiriteiiigimus,  lid  exadtam  queat,  idcm  quoquc  ius  ample&emur, 

iuris  obferuationcm  non  ciTcrcuocandas  cum  i.  nofter  nullam  diftinctionem  fa^ 

cascauflas.qtizex  cun&ationcpubliceaut  ciat.  Quis  enim  fi  intcr  duos  parochos 

priuatim  graue  damnura  adferrc  poflinr.  aut  fimilcs  aliasperfonas  controuerfia  fic 

Pablice,  fi  aquzdudtus  hoc  modo  intcr-  debaptizandi  iurc  ,intcmpcftiuam  hanc 

rumpantur ,  vt /./.  l.vfum.  Lomnis.  &/. dtlt-  contcntioncm  putauerir.cum ia&ura ani- 

genter. CJeaquaduclu.Ub.it.  Autfipericu-  marum protrahcndam ctfesap.baptfyrcs, 

lum fit.ncinftaurationc  aggcrum,quibus  difiintt.f.  Aut  fitradteturdccaptiuo  dcbi- 

amniscccrceriibIct,ncgledra,cxirruptio-  tore,qui  cippo&compcdibusvrgcatur.Sc 

neaquarum  ciuitas,autpagus,velfingulz  incarcereadextremam  labera redigatur, 

domuspcriclitcntur./.r.^dtr/^.w*»//»^./.  iricomparandisiurisrcmcdiis.noncxifti- 

jffdeaqu.p/uu.arc.§fedetfivicinus./.2.S.apud  mct  accclcrandum  efle ,  vtin  przccdcnti 

Labeonem.  item  §.  apud Alphcnum.  §.  item  Va-  §.  cum  ad  vtrumquc  rercrri  pofli t ,  hanc 

rus.ff  deaq plu.arc.  rcm  perfccuti  fumus.  Quibus  refpondet 

tiodem referendzfilntzdes,quziuXta  exemplum  deillo  propolitum,  quizrea- 

viarn  publicara  excitatz  vidura  feccrint,  lieno contratfofugam  ornare  ccepit,/.*// 

fltruinam minencur.  Nam  cum cadetium  fr*tor.%.ftdebitor.ff.qu*injranxred.gtJl.funtt 

irapetuprztcreuntcsoppriraipoifint,fine  quod&ipfumadvtrumque  S.  non  incon- 

motzrcRcicndzCymtJ.ddtUsffdeviapubU-  ucnicnterquisaccommodauerit.  Hiscx- 

CJ,  & itinere pubUc. refic. ladcuratoruffdeda-  cmplis  contcrminaeft definitio c.quoniam, 

mnoinfcclOyCrtbi.i^fLberic.n.J.  Rom.circafin.  extra,vt/it.noncontefiat.quo  cauctur.tcftes, 

Joann.ab lmol.n».i.SpecuUt.tit.defatifdat.%Ji.  dc quorum  vicina  morte  dubitetur ,  quod 

vtrfcinahocquaritur.  fcncs  aut  valetudinani,  item  diu  a bf uturi 

Porro,  fideiurc,  anquis  cas  rcftituerc  fint.poflc fincfolcmniiudiciiobferuatio- 

poifit,  an  non,  quzratanputo  fummariam  nc  f  ante  litis  contcftationcm  audiri ,  nc  J  4 1 

ciuscognitioncraeflo  debere,  &aiudicii  facultas  illuftrandz  vcritatisforruitiscafi- 

fubtili  hgura  caucndum.  Si  cnim  in  rcbus  bus  fubtrahatur :  quem  tcxtum  vt  fingula- 

rcra 
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temad  hoc  expcnduntgIofla/*i/w£.r<g«-  0./0.Inhis&firoilibuscontroucrfiisomnis 

foittr.lnnocent.n.i.Hofltcnfnj.IOMn.Andr.n.  cclcritas,vtpericulumexcutiatur,adhibe- 

3.i^f»cb4r.».i.B4ld.».3.Abbas4»tcnu,i.verf.  ridebet,&  hincrc&crcceptum  eflcvidc- 

ftftttinfcxctftb.  FtUn.n....M4rt4n.Socin.nu.g.  tur,vt  talcs  cauflx  ncdum  in  terminoex- 

i^Andr,  Gatl. Ub.t.obCeru.p4.t^Mynfmg.ce»t.4*  traordinariarum ,  fed  ctiam  in ordineno- 

obferu.y 2 .» . 2 .  iMtnoch.praJumt Atb  2.c.s+.n.  uarum  agitati  yofixnt ySchvvanmtn.  Ub.t.  c. 

a.Mtfcard.  dtprobst.  ltb.2.  concluf6Sj.nitm.2.  3S.vtrf.punclmp4ritionU.Cifher.ordin.Spirtn. 

RoLnd.4,  V*U,co*f.2j.n.io.  ltb.3.  Bartot.in  mh.  trtbunMtb.J.cj.circtfin. 
JedetJiquU.Cdetefttb.nuj.A/beric.n.i.Bald.ti.       Qu*dictafunt,  ftransferri  pofluntad  *4* 

S.fHlgof.nu.t.Angtl.n.3.C4jir.n.i.  Sdjc.numj.  dationcm  rutoris ,  qui  pupillo  coftituatur. 

Spttulst.intit.de ttfte.S.nunctr4clcmt4s.num.i,  Nam& hic concurrunt  cauflz  neceflitatis 

ldemquoque  obciret  in  his,  quiadbclii  &  pietacis.vtapparccexdefinitionetutclc,. 

expcduioncm  proficifcuncur,  vclpericu-  lnftitu.de  tutti'%.i.(jr%fin.  lnftit.de  Atti/iano 

Jofam  nauigacioncra  infticuunc ,  drgj./tcet.  tutore. ejr  l.  vntc.  C.  qtundo  impentorintcrpu- 

C.dep4tl.  ejrl.  quipetitono.  §.  fin.ff.de  rei  ven-  fitlos  ejr  vtduas.  I.  eodem  or.uione.ff.  deferiisjn 

dtcejr l.2.(jr 3ff.de don4t.c4uJf.mort.  Innoc  d.c.  />r/*f.Huiufmodi  n.cauflas  expedin  poflc 

quonumjrtqucntcrjn vcrb.r4tionibiU,ejr  tbtd.  cciam fcriatis  diebus diuino  numini factis 

H*ftitnj.n.7. Bc/Umer^n.S.Bald.nj.  CMaria».  conftimvmSpcciiht.ind.S/equitur.nrtm.r. 

Sottn.n.9.  i^4bbAsn.$.  Bart.d.4Uth.fedetfiquu.  B^rt.l.nec  m^ndantt.^Mrc ff.de  tator.rjrcura. 

n.3.B4td.n.S.Ang.n.3.Menoch.d.prdfumt.ttbr.  dst.sbbis. n.2.  Bald./aclus.C.dtftrtis.nj.Ang. 

i.t.j4.».iCum  icaquead  rcccptioncm  hu  tbid.n  2.Salyc.n.2.  ^lbcric.i.2. ff.de fcrtis.n.t. 

iufmodi  tcftium  ctiam aducrfa pars vocari  fsf.l.i.  §.fin. tod ttt.  n  6.  AL x. nu . .?. . declaranc 

{o\attvt  decUrat Socin. d.$.q»ont4m. num.tt.  tamcn  ndcm DoftoreS, id Iocum non ha- 

ittmA9d.G4it.d.obf.p4.  committcndumiu-  bcre,ficaulTECOgnitiodcbcat  inccrccdc- 

dici  non  cft,vc  eidcra  lcnginquaalccrca-  rc,vtintutorc,qui  cx  inquifitionc  datur; 

tione  rem  producerc cupienti , Vt hoc mo-  de qua craditione,quauis  multu dubitem, 

do  aduetlario  probacionis  faculcacem  q>  cogniciones  incauffis,inquib.pieras& 

prc,aidat,&  irreparabile  damnum  eidcm  necciiitas.aut  alterutracaufla  vcrferur,no 

concilict.vllomodoacquiefcat.lcdfpatio  proh i bcatur, c./fn.  txtr.dtftr.  6c/.&b4bet.§. 

«juatuor feptimanarum, vtcontincturno-  pen.ff.de tutel. caucatur,quohbct dic cura- 

uiflima  confticucione  SpitcnGyfo/,32.  rem  torem  dan  pupillo  cu  t  urore litigante  pof- 

14*  omncmcxpcdiar.  Eiufdcniclaflisfquoqj  (cjicl.ntcmandanti.S  dariff.dttut.dat.4bhU. 

eft  controucrfia,q  rationeminarum  &  ho-  ftatuatur,omni  die  rutot  edari  polfe,&  hic 

ftilisdenuntiationiscxfiftcrcfolenc.  Nam  intercedebatcadcratio,qinfupciioricafu 

&hictalepericuluverfacur,cuipofteuen-  in  conuliueftadhibita.q,  mccrdifcepcan- 

tum  fcrius  mederi  conabimur,/.  t.&2.C.  duro  craniircrcmpusddcepcacionispoffir. 

qumd.  lic.fineiuditejcvindtesr.  l.ftdondttone.  Quamuis  n.  tutela  (ecundu  confuetudine 

j .C.debu AUAvimetuJuccauff.fail.funt.V t\tic  multoru  locorum  Gcmaniar  no  finiatur 

vchuicdilcrimini  ctiamaludice  occurra-  pubercate,tndurumeft,hunceundempu- 

tixtjft cuius.  Sjedftinter.  ejr  %.4qm(Jimumff.  pillum  vel minorcm  viginci  quinqucannis 

de  vfujru8.l.nccqutdau4m.  S. 4duoc4tos.ff.de  indcfcnfumrelinqui.Ecfancabfurdum  vi- 

cffic.proconfl.tUtcttas  S.nt potenttorts.ff.de offi.  decur  ,quod  memoriar  prodidcrunt  Iafori 

fraftd.  ludcx  poteftomiflafolemnicatc  iu-  d./.i.%.ftdtxc'tp'tuntur. ff.de fcri'ts.n.2.Lu.Rom. 

diciali  &  dilationibus  confuctis  a  prarce-  ibid.n.ti.verfduofchoUrts.  x^fnton.de Butr.in 

CCptomcipetcJsfdnd./.necqutdquam.  %.vbi  proam.deiretal.  ejr  tndnter  dtleclos.de  fidein- 

4\ecretum,n.7.AUx4nd.l.dcpupillo.%.memimffe.  Jiru.SpttuUtb.2.p4rti.tit.  deferiis.  %.fequitur. 

n.4  ffdeoper.  nou. nunt.  &  mandata  dc  non  n.4> Hoft.infu4fumm4,  tit.dtftr.n.s. verf.quid 

offendcndodiCcctnctc,A»dr.64i/.Ub.i.obf  fim4?tfttr.Panorm.inc.fi.txtr.dei*dtciis.n.24. 

4f.»u.2.(jrfeq.  Adprxfentis  paragraphi  ma-  quemtbidemftquiturFtlin.num.16.^  Quod  fi  144 

tetiam  rcuocari  mandaca  fine  claulula  cauflatrattcturinterDo&orem  &ttudio- 

poflunt,quxproptercadeccrnucur,quod  furo,&eos,quipuIfu  vcl  clamorc  eofdem 

fubfit  timor  armorum ,  vcl  quod  grauc  pe-  impediant,  quo  minus  luis  ftudiis  incube- 

riculuro  fitinmora,aucquod  metusfcan-  rcpoflint,talemcontroucrfiam  ec  diebus 

dati  obferuetur,de  quibus  diffenc  Andr.  fcriatis&  artcrnonuminidicatis  poflede- 

Giil.dMb.obfcru.ii.ucm  c.sMb.t.  dcptcePubl.  fiairi,  trg.  l.vnictt.  Sfn.C.de ftud.hberal.vrb. 

Hhh  4 
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Jtoma ,  fi idem  benefictum  in  cauflis  pupil-  ftigal ,  vel  alias  fun&ioncs  adducantur  in 

laribusdencgcraus,  cumtamenlnnocen.  publicum,cumfia&or  fidemconuetionis 

tncip.cumquifim,cxtra,defcri'u^Panormit.  pr2ftittfict,hxcdamnafacile  euadere  po- 

ibtdem.numerois.Specuttt.dtcl.%  fiquiturjtu.  tuerit. 
).  tradanc,ctiamhisdiebusmifcrabilibus  §.  io. 

perfoniSjVtpupillis^viduis.dcbilitatisius       %Um  toarttl  Oic  DCofttl  &cr  ^CUO/n  faa, 

reddipofTc.Que^ubitandicauiramouiflc  fiir&racfct/»nDtt>i&cr  folcl?  Diotttl  00r  grtff* 

fufFcccrir.  Quodliautemquzraturdefe-  minggfrjanoclttoirof/idcft, 
riismefliuro&vindemiarum.cxtracotro-       ltcm  cum  inuoluta  vel  cUufa  teflium  dtcla 

ucrfiam  ftatuo,  his diebus  talem  cognitio-  producetur,drantepnblttationemc$ntraeadem 

nem  adhiberi  pofle,cum,vt  Speculator  re-  atiquidagetur. 

cleanimaduerrit d.§.fequitur.n.S.Lfjr  habet.       In  expofitionc  primi  capitif  admonui- 

S.pen.ff.detutet.i.necmandanteJ  %Mri.ff.de_j  mus,  ilJas qusfttones ,  qu*  pendcnteiudi- 

tutor.  dat.  ab  hu .  p  r  z  ce  r  ea  eadcm  lff.de fcriu,  cio  emergere,  aut  incidere  folcn  t ,  incun- 

indiftincteloquantur,nccputoDociores  dtantcrprofequcndas  atque  diiudicandas 

fupra  a  me  commemocatos  diucrfe  fen-  cttc%arg.l.fiquultbcrtatem.$.pUne ff.de petitit. 

tcnttxeiTcjdum  cxcipiunt  dics  raaieftati  hcred.c.vcmcns,extr.detffitb.  idemqjctiam 

diuina?  confccraros.    In  cadem  cauf-  euenireinexceptionibus,maximeautem 

facciam  eflc  puto  conttouerfias ,  qucindc  dihtoriis,  c.prujtntUm.  §./exta.  extr.de offtc. 

oriutur,quod  quisfea  tutclacxcufarcve-  t^^/.Haecigiturconlidcratioacondito* 

\ityl.2.ff.defcr.lfcireoforttt.§  t. jf.de excufat.  nbus  huius  ordinationis  fola  impetrarc 

tutor.  qua  in  re  grauitcr  plcrumqjpcccari  potmt,vtcontroucrfiam,qdepublicandis 

animaduerto.  teftimoniiSjVcladtcmpusdifFerendismo- 

Quamuis  itaque  huiufmodi  &  fimilia  ueri  poflcr,  extraordinariis  cauflis  adfcri- 

exemplanon  inconuenienter  adprzfcn-  berencvthuiusqftionis  diiudicatiocxpc- 

tcm  §.accoramodat  i  poflint,tamen  fi  ver-  ditior  cflcr.  Cctcium  cum  adhuc  ali  a»  pro- 

145  ba  ipfa  pauloaccurattusponderaref  vcli-  piusvrgcant,idtantoiuftioriex  cauflfafc- 

mus,quz  grauc  damnum  folum  exigunt,  ciiTciudicandtfunt.Ccrtun.c<r,diIationc 

vt definirio noftri §.  locum  habeac, exifti-  ad  fjpbandum datam per&toriam  efle ,/./.  ?j7 

marem  cxcmpla,quarpropofui,pcraliam  C.dediUt.tfin.ff.deferiurjrdt/atio.ic  nouam 

claflcm  contnbueda ,  vbi  dc  mandatis  pcc-  dtlationem ,  vcl  eius  jprogacioncfinc  iufta 

naltbus  fit  mcncio,qua?eo  cafu  decerni  fo-  caufla  eiuiqj  cognscionedari  non  pofle,  4. 

Ient,quodcrrimentumirreparabilcinfltgi  t.f.&t.aprocedente.  C.deditat.  dcquareco. 

poflir  ,aucimminens  pcriculum  huiufmo-  piotcdiflerirausC  dcdUat.inpraUd.eiufdcm 

di  remcdiacxpofcat.Ponamusiraqjexem-  ///.Porroquiaudirisrcftibus  &abfoluro  v- 

145  plum*f*ineo,quifabros  mulcos  conduxc-  niuerfo  cxaminc  volumc, quodidtaccftiu 

rat,calcem)ce,menca, & idgenusaliacom-  concinccur,  a comiflario & aliis fubfcriptu 

pararar,  vt  certo  loco  fiuearca,  quam  alcer  &  obfignat  u,  q,  a  foi  ma  rocunda  rotul  t  no- 

ipfi  vediderar,  infulam  ardificaret.  Si  enim  raen  inuenit.tralmiflum  ad  Iudices  in  huc 

controuerfia  dc  huiufmodicoccacluoria-  fincmimpugnat,neapcriacur,isffufpec>u  ttf 

tur,tllaprimo  quoque  tcmpore  finienda  (cconomincrcddicqjfruftrandicauflail- 

c  %arg.l  t,$Jkwt  qutputentffne  quid  in flumi-  lud  f acerc  vi  d  ea  t  u  x,arg.c.nuUus  dubitat,extr. 

nepublfiat yttemt.Labeo.so.ff. decontrah.emt.  deprajkmt.  Qucmadmodum  n.isvidctur 

ejrapptfitedectdit Caflr.  d.  %.fiqu'u riuos. tsff  vulncratam  habcrc conIcicntiam,qut  poft 

deoper.nou.nunt.  Eodcra  transferri  poteric  iurametum  calumniae  interrogatus,  &iu£ 

cxcmplum  d.  S.funtquipuptnt^rjrSfedetfia-  fus  rclpondcre,id  non  facic  cap  fipofi ^prafii- 

Itqua.l.i.ff.ncqutdinjtum. publ.  Nonalicna  tum  ,deconfefitsino'.  fc\ quiinfttumcnca,quc: 

abhac  infpcctione  videntur  cflc  cxempla  apudiehabcat,fupprimtc,4/f.C.^/jy<r/^/?r. 

alCto  cumt.jff.de eo,quodcertoUco.$.nunc  vclteftcs,  quo  minus  ad  illuftrandam rci 

deofflcio,  propofira.putafilongaopponcn-  gcfta:  vcrirarcm  producipoflint,rcmora- 

tis  fruftratto  cfficcrc  poffir,  vc  pcenaaba-  xxsi,c.confittut'uidetefltbus.  itaciiam  is,quie- 

clorc  promifla  comraitratur,autpignora  ditionem  tcfrimoniorum,vnde  ludicide 

diftrahantur,vel animalia, de qutbus quar-  fideallegationum  vtrinq;  factaru  conftare 

ftio erat , tntercanc, qua? tcmpcftiuc vcndi  poffit, conlarcinatis  qui bufdam  c6menris 

potuct  aat,vcl  pr*dia,  aut  non  fblutum  vc-  (vt  plcruqj  ficri  folci)  rctardarc  conatur ,  c. 

finem 
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jincm  Utibus ,  exrra ,  de dolo  ejjr  conrumac.  qui  1  a  ri  o iuramenti, csp  pafioratis,  txtr.de  exctpt. 

textus  in  hac  mlpeftione  videtur  eflic  lin-  LMarant.mfete-ffecuLpart.^.dift.ff.nu.JoS.yt 

gularis ,  cum  antca  fi  quidproponcndum  fuoloeO  hanc rem  diffufc  profequimur.ita 

tflct ,  &:  toco  temporc  dilationis id faccrc  fane  rainorcm  difficultatcra  habitura  vi- 

potucrit&dcbucrit,  dequa rc (uoloco.  dttur.adraiifadeclatationeconftitutioois 

Acccdit.quodcumtcftcsaddcclarandam  5piccnfis Ani6oa.fol.4^§.5?adjfcCm*Uidj 

ver  ho  rum  obfcuri ta t e m ,  capti.  cumcUmory  £>f u or .  vbi  diferte cauctur ,  ad  obtinendam 

itemadfupplcdum  illud , quod a commif-  hancdijationemf nonopuscflcprobatio-  »J« 
fariopromiflum  crar , ctp pcr tuat, extr. necauite.quaE  quera  prohibucrit  mcrita 

tefi  bus ,  repeti  pollint ,  iremq; cx  ahiscauf-  probationis  in  primadilatione  explicare: 

fisludcx  ex  inconftantia  vcltrepidationc  ie^fausdfe.fiidoncam &verifimilecauf- 

U  varictatc  rclpon dcntis.  /.  de mtnorc  %.tor-  i.tm  ante  finem  &  exitum  ditlardilationis 

ment*.  &  %.plurimum.ff.  de qutfinn.  Lj.ff.de  allcgeht,  ex  qua  ii  dc  veritarc  conftaret,cx 

tefeibu^.%.tdemdsnusAdri*nustumom^ias  dtfpofiuone  iuris  alia  dilatio  dari  jfoleat. 

veritaccm  inucnire  poflitihaec  facultas,illis  Vnde  cu  ccflanrc  caufla  logioris  dclibera- 

jntcreamortuis,vclalio  fcconfcrcntibus,  tionis  cclfcc  quoq;  ctXeStas,  Linomni.ff.de 

intercidercpoflir.  4dopt.<jrc.cumcfJ]*nte>extrJe*ppeUit.ct\\*zc 

tfp,    Porrof  malitiis  indulgendum  non  eft,  quocjj  crfcc*usdebcr,vr^lixumtcpusquis 

c*pit  ltcet,extr  deprob*t.Lfetis*perteff.4dleg.  habeac  adimplendahaiilallegationum  ii- 

Cot nel.de  felf.Linfundo. jS. fdtreivtndsc.  Cu  dcmJjMterdum.ffdeiudiciis.il.  cdcdiLt. 
itaqueis,quirotuIipublicationcmdirTerrc  §.  it. 

i onacur ,  coc  przfuracioncs ,  quac  contra  fc      y*m  Xmtion  tW  ©encr^fe^oflnt  Xtob 

mihtcnt,quxq;cundcmvrgcant,habcat,  ^cJjaDcn/idcft, 
^ '  t\qa  debct  alienum  a  rationc cenfcri,  0 in       Itemttxatioexpenferum  titisejrdamnorum. 
dirimcdahuiufmodialccrcationc  ludices      Cumtaxatiotcxpcniarumtanquapars  iji 

fuo  ofHcio  quantocyusfungi  iubeancur,</.  &  fequelaad  cauflara  exlecutionis&liqui- 

cMctt>deprob*t.& ddfetis  aptrtt.ffadleg-Cor-  dacionis  rcrum  iudicatarum  pertincrcvir 

totl.dtfiifiidco  vtneq;  l: beIlo,ncq;litis con-  dcacur , /.  terminato. C. dejruil.ejr Lu.cxptnf.L 

teftacione,nequc  fimilib.  lolemnicacibus  fencimus.  C.  detudtcAt  qua /»<*/'/.  12.  eodcm 

opusfic.  §.    11.  hiiius  materia;  inucftigatione  rciiciemus. 

lcn  Xctmm  ju  t>rr «wcifungy  »d  cft,  ycm  fo  cin  Patttyy  btgcrt  lt\b$  fttfy 

Item fiquts pet.ii prtmem, *lier*m ,*utter-  ruruj/i J etr, 
tUm  dtUttonem  adprobandum.  Itcm fi  altquis  Ltigantium  alimenta  petat. 

Cognitioncm  de  fccunda  auccertiadi-      Confcntaneum  cft  fnaturali  xquitati, 

lationc  conccdenda  ,  vcl  ncganda  caufla  vt  in  quibus  cauflis  ncccflitatis  &  pictatis 

inftrumentorum,vcIreftium,quib.inten-  rationescxxquoccrtant,/.^r/f.^:</f altm. 

tionisfuzfidcroadftringcrequisvclit.finc  l  necare.ff.de  ltber.4gnofe.M*r*nt.infuoffecni. 

iro  Iongamotainccrpom  dcbere  ,j"cuincunc  p*rt.4.diJl.g.nni68.Marian.Socin.i.quenUm1 

rationesproximo  §.  comprcbcnUt^quXjp  extr.vtltt.noncontejl.sx.  inillisexpcdiundts 

infignipattchicquoq;  intcrucniunt.  Ac-  propcnfam  voluntatem  promtamq^  ope- 

ccdit prq-udicii mcdiocritas,qu^ cx huiuf-  ram  collocemus. Negareaut nopoliumus 

modidccrcto  oriripoflic,itcmdchnitio/.  caulfamalimcntorum.cumlibcriaparen- 

4pr0cedcntcC.de dtlae.  quz exigit  quidc par-  tib.Vclhuiufmodt pcrfonis,quas ex naturas 

tis  vtnufquc  prxfentiam  &  cognicioncm  pracfcriproalere&tueridcbeamus,viucdi 

cauifarumprotribunahifcd  tameninnue-  CabGdizdcCidctzz,Lt.§.naturaiia. Injlttut.de 

rc  vidcturinhocipfoconfcllu  eandem  q-  iur. nat.gent.drciuiLinprinc.cap.ius naturalt. 

ftionem  dirimedam eifc.  Ht  quamuis illud  dtfl.t.%.uct*t  Lvnic*.C.dtrtivxor.*tlio.hinc 

atbi t rari u rn c  11  c p utc m, 4^. l.noncjuidquid.  nonfolumproperadumefle,&dilationes 

ff.de tuJu, ta mcn  conueniensargumentum  brcuiorcs  dandas  in  cxerccndo huiufmo- 

pracbec  maturandae  cognitionis  & decrcti  di  iadicio.Ljffdereiud.vbigUfin verb.con- 

interpofitionis.  maxime,  quodcumintcr  ftuuimr.  B.xr.n.^SzA  Ct  lummaum  cogno- 

Boc^orcs  non  fatis  expeditura  fit,  vtrum  fci  ^dtbctc,Li  §.Iuu*n.ejrLJtquisaIiberis  §.  ,5-4 

-    ad  dandam  fecundam  aut  tcrtiam  dilatio-  ft  velpnrensff.de ltber.4gnofi.Lpenff.de bts,<jui 

n  c  m  fuffioac allcgatio  caurT*  iuftas ,  &  ob-  fui vel4kn.tur.fu^t.gtof.dicl.  %fivelpArensjm 

1.  . 
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vtrhfumm.ittm.Bartct.inlJtalimtnt.num. 2.       Harc cadcm  qux ftio alimcn tnrum >\ct-  \jj 

C.dttranjatl \&  thtdtmCnftren(.num  Altx.  iamillud  prmilcgii  habct,vt  diefenato  di(- 

nu....Iafonn  tdem  Ujonl.cumhiffJttranf-  caci  &terminari  potXn.Leademffdeferissej' 

ucl.nujBatii.LJiquismfuo.n.i.C.dcinoffit.te-  diUtion.  quemadmodum  hoc  jpfum  tan- 

JlMm.Ludouic.LMolin.de prtmogtniu  Hiffanor.  quam  ius  fingulare  codcm  loci  obferua- 

Ub.2.c.ts.n.7 s.Kjiloeric.ind.%Ji velparens.A-  runrglolla in verb. atimenta. Albertc.L i.S.fin. 

texand Lifffotitt.matrimo.  Uf.% .pratudtdaks.  Ufinn.j.eod.tit. Did.  Couar. in epitom.de  fpon- 

lnjitt.de aeJtOU.n.24. Gomt^ibtd  n.s- Mutth.de  jat.part.2 . cap. S.$. 6.nu. S. circ.1  fintm.  Eutrhard. 

%^ffflicl.decif.NeapoLis2.otxictczm\a\i\z\ii)  iniocoabalimentuadpiamcauffam.ftraqueLde 

quosrcccnfct  Anton.deLara^.  %.fivelpa-  pritut.pi4caufcap.tso'.  Anton.de  Larad.  S.fivti 

ww.Jt./.Ioann.Perrus Surdus/#/r*#.  deali-  partns.nu.3.  Iafoninldealiment.C.detranfacl. 

ment.tttut.S.priuil.2.  Porro  hxcdictio,fum-  Atiiatusibidemn.19.  Petrus  Surdut  tn  tracla.dt 

matim.W.  %.ft velparens, non illam habet  atiment. titJ.priuii. 2. num.7. i mo quo d ma- 

fignificacioncm.vcfcruatoiurisordinclu-  giscft,cradiderunc  Do&otcs,  vtgtofiainc. 

dcx  dilationes  folum  circumcidac,  d.Lz.de  fin.de ferits.  Bartol.in  tJtUusfamittaf.jf.de dona. 

rttudic.  itcm  leuiores  probationes  admit-  SpecuLin tit.de fcriis  5  fequitur.n.7.  Jz.ctnfua 

tax.>d.l.ftnuU.Jf.dchk,  qutfui  velal.iur.funt.ejr  fumma.  C.deferiis.  Anton.de Lara d.S.Ji vclpa- 

d Li.%.luticnus.d.L2.%fivtlparcns.&$.foUnt.  rtns.n.6. BaU.Li.ff.de ttftam.n.i.Atiiut.mLdt 

fcdctiam,vtalix  iuns(oIcnitatcs,quarum  ahmentis.  C.detranfatl.nu.19.  Bartol.ml.mUi- 

fubtilis  obfcruatio  morari  curfum  huius  tes.C.deteflam.mitit.n.}.Bald.n.s.Roman.conf. 

iudiciipollic,remiiT*videantur.  *o.n.iJoann.PttrusSurdusd.titJpriuil.2.nu. 

'f  J     Libclli autcm  oblationcm  f  non  rcqui-  lo.&Jea.  etiam  die, qui  maicftan  di ui ni  nu- 

ri conftituunt Brid.t.fiquisinjue, n.s-  C.dcs  minis  7  faccr fir, poflc talcscauiTas expedi-  r^ 

inoJf.ttflam.BartoLmLnecquidquam.%,i.nu.2.  ti , quod  tamen incelligimus,fi  vcra  n c ccf- 

Coraf.M %.deplan$teademLn.i.  & Orofc./J>/-  fitas cum  pietare  coniuntta  id  a  iudicibus 

demn.2ffdeiurifd1a.0mn.iud.num  9%  Iafon  cxtotc^c^c.fin.extr.defer.  vcluti  fi  filiuso- 

Ldeatimentu.nu.f.C.detranfac7.Cutt.luniot  mniopcdcftitucusid  aparente  dcfideret, 

ibidcmn.is.  r\ntot\.dcLat*d.$.fivetpareus.  vel  fi  parcns  paupcrtatis  &  fenectutisin- 

*./<?. Marian.Socin./ffMp./ Je ItbtH.obUt.nn.  commodiscorlictanshuiufmodi  vitarfub- 

89.  verf.70.fatltt.pofi Martmum  deFano ,  Hu-  fidiaafilio  petat,  IJiqutsattbtrtsytHprincip. 

bcrt.  dcBobio,  ftcGuid.  de  Sufa,  Pecrus  ejri yfy.velfipupillus  hzcexigac  a  tutoto 

Satd*isintrat7at.deatimeutis,MuiJ.prtuti.2.  fuo ,  /.  /.  cf  tototit.  vbipuptll.educar.  deb.vcXb. 

nuj.  liberi  perfonx  dcfun<*x,vel  ahar  fimilcs, 

'5*    Indcctiamaccidir,+ vt  in  cauiTaalimen-  proquibusmihcatiuiispra?fumtio,inopia 

corum  non  requiratur  luis  contcltatio,  liboranrcs  hocprzfidit  implorarc  cogan- 

AbbaaiMC.fin.deofflc.iud.nu.10.Fetin.coL3.verf.  txxtj.fi infittuta,  27  f  detnoffictofo.  ff.  de  tnoff. 

limitat  hocjmol. ibidem.  Marian. Socin.ind.%.  tefiam.  Qua  tamcn  in  re  non  placcr  roihi 

quantamyVtitttnonconttfi.Anton  de  LaraJ.  §.  collcctio  Pctii  Surdi  d.  tit.  8 priutl.  2,  nu.ij. 

fiveiparans.nnm.iS.PetrusSurdusdtcJ.titutJ.  quod  cumhae  perfonx ,  qux  tamcn  inopta 

priuit.  2.  num.  c.  qui  duoallcgant  idemfen-  laborant,poilinrdicbusfcftiuisoperari,  vt 

rjeotcs  Barrolum  in  extrauagant.  ad  repri-  fuzneceffirari  prouidcant,  cap.ticetiextra de 

mendum,i»verbfiguratverfanJitcontefianda  fertis,oct  confcqucns  ctiam  liceat  dc  his 

Ar,itcm  Marantam  d.dtjltncl 9n.20.Et  qui-  cauflis cognofccre  & pronuntiare.Quam- 

6  dcmquodadBarcolumaccinct.hocdiccn-  uiscmm  argumenti  vltimum  rocmbrum 

cemillumnoninuenio.  Marantaveroeo-  nonimprobem,caroenancecedens,nifili- 

demnumeroftatuir,  litisconceftacionem  mitibus  eiufdcm  capicuh,&  aharumlegu 

non  requiri  in  cauffis,  in  quib.  proceditur  circumfcribacur,i///ia*w/  Panormttan.  Feti. 

finefiguraiudicii.  Qupd  auremcauiTaali-  facispcriculofumiudicatidcbcbic.Incclh- 

rncntorum talis fic , ld non  commemorac,  gimas enim de illa necefficace,quam  nulla 

potcamenvidcrihocdixiiTc»./*/.  cucauf-  culpa  nothaacccrfiuimus,  &quameciam 

famalimentorumdicatexpedindcplano,  prouidercnon  potuimus.  j"Vndcfcque.  ijj 

&  dic  fcriara,quodquc  fit  (ummaria,&  dif-  rctur ,  quod  fi  filius  potuifler  profanis  d  i  e- 

ferat  a  cauiTa  legttimz  portionis ,  exquo  buscx  quzftu  attificii  aut  opcrarum  lua- 

hocvocabulum,y»w/i»4r/iww,inillafignifi-  rumfcipfumfuftincrc.quodcauiTaalimc- 

cauoncaccipic  corum  dicbus  fcriatis  tradari  non  poifir, 

nifi 
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hifi  perfonarurn  circu m ftan t 1  x  aliud  iua-    vbi  ait ,  vnum  reftera  fufficcre.  Decian. conf 
deant ,  cum  multi  liberi  fmt ,  quibus  dede-    66jt.*.vol.3.  Ludouic.M0lin.in  tracJ.  deprimo- 
cori  cflc  poflit ,  fi ad fordidas  artes  animu   genit.Hijpanorjap.i e.nu.^o. iMcnoch.ltb.t.ar- 
iuumappellercnt.  Vndeparesdiucs.vcla-  bttr.qu*Ji.cap.)sn.j2.PetrwSurdwintrac7at. 
lii,quorum  eftahmentafuppcdicare,  hac  dcaument.tit.i.qu*jt'.ii2.n.22.Hxca.\in\cn- 
excufatione  fe  dcfcnderc  non  potcrit,//   torumcauflavtmaturc  ad  cffectum  pduci 
quua  liberu.s.jf.deltber.agnofc.$.vtrum.vbi  poflit,etiarahocpecuIiareiushaber,quod 
illud  notant  Doctores,  cum  quifque  pro    licctdubitccur,anin  cauflaalimentorum 
mododigniratisfux  viuere  dcbcar .  f .         appellationi  defercndum  fit,vt  videre  H- 
quU. difitncl.  41.  &  is dicatur  non  poiTe , qui    cetapud  Tirzq.de  priuiteg.piacauffi. cgp.tsj. 
prx  verecundia  id  facere  non  iuftineat ,/.    Sfeculat.inttt. deappeli.  §tnqutb.  vtrjfednun- 
Jgumtw  CMuttus  ^S.ff.mandat.  I.7.  § .fin.ff.de    quid quando  ludex.  Vitatl.  in  tracla.ciaujular.in 
snn.legat.  Vnde  illudCicetonisinfuisoffi.    ttt.anpofft  stimentu  renuntiari.  Bart.  tn  /.  Me- 
ciisijgvibwautemartibusautprudentiamaior    ia ff.de aJimen.fjr ctbariis tegatis,  Tamenillud 
non eji  yautnonmedtocr'u  vtiittas quaritnr,  vt    hxfitationcm n6 habct ,  q, hxcipia appcl- 
mtltcina,vtarchttttiura1lvtdoc7rtnarcrumho-    latio  non  fufpcdat cxfccutionc  iententix,  \6i 
nejtarum , hafunt detts ,  quorum  ordini  conue-  Bald.int.fi '  tnjlttuta.%.ji deincff.ttji ff.de inoffi. 
niuntboneJla.Bartol.l.i.C.dtmendicant.valid.    tejiam.  ^ingel.  I  penult.ff.de  his  ,qutfuivelal. 
libr.  11.  numer.  j.  K^Abbasincapit.  2.  deconutrf   iurfunt.K^iffltc7.decifs2 .n.j.LanceUo.tn  iracJ. 
infidctium.numer.s.Couarr.tn  epitom.de  matri-    de  attentat  part.2.cap.  12.itmit.24.  loan.Pctrw 
mon.part.2.cap.i.%.6.nu.p.Crauet.confi9p.R0-    SurdwtitulJ.f>riuii.6o.numijr.  Hincadmo- 
land.co»fs4-nu.7S.ubr.i.  Si  itaqucfiliusnon    dum-j-circumfpc&e  ab  ordinibusiraperii  16) 
obfcuro  loco  natus  mdicio  pro  alimentis    in  vltima Spirenfi conuentione  An.  1600. 
cxpcriri  cogatur,nonexiftiraocxtrcmam    fol.  47.  §.2(1^  aucrj  @f  mf  filr3cfallcn.&  fol. 
illam  neceflicacis  rationc  confidcrandam,    4  8 .  §.<5rlangrnD.  con !  h  t  u:  um  eflc  videtur, 
fcd  f  ufficerc  illam  pudoris  Sc  vcrccundix,    quod  quamuis  rcgularitcr  a  fcntcntia  Spi- 
deindc  ctiam  pictatis,  qux  in  huiuimodi    rarprolatarcuifionis  bcncflcium  implora- 
ahmentisintcruenire  (olec,adminiculurri,    ri  poilir,  adeo,  vt  ctiam  exfccutionem  fen- 
dstf.  cap.fin.  extr.de feriis;  maxime  quod  fe  r-    cencix  fuftineat:  tamen  illud  iocum  no  ha- 
uii.a  opcra in  dicbus  fcftis ftrictcin dcca-    bcreincauflisalimentorum,inquibus ib- 
logovideanturprohibicarnonidcm  iniu-    lum  habeat  cffcctum  dcuolucndx  ipfius 
d  ns  obnneat,  quorum  intermiflio  ad-  eauffx,nonautcmfentcncixeffectummo. 
lc  Siiuris  interprctationi  certa  ratione    randx.  Ex his apparecquam fauorabilis fit 
y. ;  li i :,t.fn.  C.  defcriis &fimilib.  adco  vt non    cauflaalimcnteru.  Dolcndum  tamcn  eft, 
v  .tj.iair  ciTc  abfuidum,  fi  hanc  fuam  in-    o^fnonnullisinlocis,  &  fi  libereloquiH- 
tcrpt  ctacioncm  ccrtis  cafibus  dcclarct  ,c.2.    ccat,etiam  pro  tribunaliSpiccnfi  cius  con- 
&cMcct*xtra.cUfiriu.Felin.cap.qu*incctleJia-    treuerfixdecifioneitaproduci  videamus, 
rum,num.2.&feq;Surdwdicl.tttuU.friml.*.    vt  paupcres  &  cgcni  maximi*  incommo- 
nu  10.  dis  confli&entur ,  antcquam  optato  ccrta- 

Admittit  autem  hxc  dcfinitio  certas  miniscucntupotiantur.EcquamuispublN 
cxccptiones,fitracteturdealimcntisprx-  cxoccupationes.&raultitudo  maxtmaru 
160  tcr'"  tcmpons.f  itemquxrclidafunrlo-  cauflarum  AflcflbrcsSpirenfcs  a  labcfru- 
cuplctib.vclquialiashoncfte  fe  tueri  pof-  ftrationisvindicarepoflit:N6putotamea 
fenr.quasordinepcrfequuntur  Dd.d.i.de  aliorum  Principum&Ordinumcuriisra- 
ditmentis.  C.  detranfad.  Anton.de Lara  Cordu-  tionemluam  conftare,  fi  Iudiccs  &  Confi. 
bcnf.&Petr.Surd.tnlotufupradtfignatu.  Jiarii  miferos  &  afHictos  homines  de  ali- 

£ft&aliudbenericium,quo  caufiama-  metislaboratcs,fubimaginc  iudiciarii  or- 
Jimcntotum  in  profccucione  iudicii  prx-  dinis,&fcriarumduci&imptine  eludiha- 
lucerc  ccteris  vidcmus,  quod  fufficiat  ad  ctenus  patianf; ,  quoad  vifti  calaroitatibus 
j 6 1  im plcndam  dc alimcntis intcncioncm,t fi  pulfi lare , atq* fcdc jPpria, famc atqj  fiti  co- 
femiplcnam  probationcm  prxftitcrir^ir^.  fcctinuditatchortctesexfpirenr,atqiani- 
l  penult.ff.de  btsyqutfuivelal.iur.funt.i.2.§.(i  ma,quain  huiufmodiangufthsxgrcpali- 
ve!partns.&§.memintjfe.ffdeliber.agncfc  t.t.  quStulu ccporis  traxcrut.cxhalct , vt  pditi 
§.Iutianw.eodemtitui.Bartoi.t.s.  $. caujpt.ff.de  & dcplorati hocs  fuxfruftratioishocpmii 
Carbon.edtc7.Didac.C0uar.pracl.quaJi.c.6.nJ.    fcriu,  vtUtcintermifla  nihtl  cxfolucrc  co- 
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fummarie  procedcndum  cffe  fecundum 
ordiriemiuris. 

Sccundo  commendathancfententiam 
dochina  Bartoli  &  aliorum ,  quos  fupra 
commcmoraui. 

Tcrtio,quod  \nc\tmtm.dtJfendiofam,dc 

'  iudiciu  ,  cUment.ftpe centmgtt.  de verb.fgnif. 
ejr tn  extrauagantt adreprimendum ,  non  fru- 
ftra  Principcs  alia  verbaadieciffc  cenfendi 
iu  n  r ,  vt  Iudices  fcil.  partes  iufticiar  accora- 
modtntyJummdrieJtmp/icitcr^depUnojinc^ 
firepitu  tjrfigurd  iudicii. 

Quarto,quod  vbicerc*di£tionisam- 
bigua  cft  fignificatio.debcamus  infpiccre, 
quod  vcrifimolius  cft,  /.  quotics.&  l.inobfcu- 
rie.jfideregul.iur.  Probabilior  autcmilla  cft 
interpretatio,quz  iuris  communis  dcci- 
fionem  quam  minim  el*dit,  Linh onorarm. 

ff.de  oblig. &Aft.c.in  noflrdycxtr.deimur. 

Vltimo,indubicacamhanccxpofitionc 
reddunt  legcs  &canonesfuprarelati,qui- 
bus  exprcffim  dcclaratur,  quod  etiam  in 
rccuperandae  pofleffionis  rcmcdio  lis  iit 
conrcftanda,&  alie,  folem  nitatcs  adhiben- 
dar.  Cetcrum  deiibcrationis eft,  an ,  quod 
hic  dicitur,iudicium  reftitutorium  afpo- 
liato  intencatura,habcte  illam  przrogati- 
uam ,  vr  extraordinariis  cauffis  annumcre- 

f  cur,&  celerius  expediri  debeac.-j*  procedat 
criam  in  remedio  rctincdx  &  adipifccndc, 
poffeffionis,  cu  &  huiulmodi  iudicia  fura- 
maria  dicancur,/.  momentaned.  C.vude  vi. 
glojj.tn  l.quorum  bono.  Et  fo rtalfc  quis  exifti- 
mauerit,idera  probandura  elfcquod  in  o- 
mnibus  furomariis  iudiciisproperandura 
fit,vcanccadixi,&  quod  vbi  cadcm  ratio 
Verfecur.idem  quoque  ius  amplcCti  debea- 
mvsJL.tlludff.adUg.^sicuilJjrcguU.^fiinal.fj. 
dttur,ejrfitcJiignordnt.  idquc  etiamproce- 
dere, cara agitur dc correctione lcgum ,  /. 
hisfotis.C.dcrettoc.donat.  Contrarium  vcrius 
puco,quod  conditores  huius  operis  cn-  - 
mcrando certos  cafus , in  quib.  cxtra  ordi- 
nem  ius  dici  poffit,  cetcros  (ubmoucrint,/. 
jhi .  C de  do7i.it .  § .dftionum  quadam. Inftit.de m - 
clion.l.qudfitum.  §  .deniqut.ff.de injir. ejr  injlr. 
/<rg*/.Non  mutant  ca,  quae  dubitandi  cauifa 
propofuimus;  quamuis  enim  mdicia  pof- 
lcuoriafummariam  cognitionem  habeat, 
&dilationummatcriaaroputandafic:con- 
fcquens  camen  non  eft,  vcomnia  iudicia 
fummaria  excraordinariis  cauffis  adfcribi 
debeanc,  auc  rancum  fauoris  mereancur, 
quancum  mcrico  illi  cribuimus,qui  cxfun- 
do per  viro  deicauseft,&anceommarc- 
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ft  itui  debet  J.fiquisfundum.  C.de  vipubU.v- 
mtca.  C.fi per  vim  veial.  mod.  abftnt.pojj.turbau 
jit.ejraUisjup.defignatis.  Fatcor  raracn,in  his 
recifius  tempus  dandum  effc,fi  hocinar- 
bitrioludicis  verfctur.  Vndc  cumomncs 
dilationes  hodie  prariudicialcs  fint ,  v  t  co- 
ftat  ex  conftitucione  Ratisbonenfi,  pro- 
mulgata  Annoij94.  vcfecudum  locorum 
inrcruallum ,  pcrfonarum ,  cauifarum ,  & 
rerum  condicionera ,  acque  nacurara  ccm- 
pus  a  procuratoribus  litigantiura  confticui 
dcbeat  >  aut  fi  conuenire  inter  illos  no  pof- 
fi  t ,  Iudex  tah  cofidcratione  adhibica  ccm- 
pus  conueniens  indulgcat  t  cxiftimo  cun- 
dcm  incaulfapoflcrToriaj-j-cciamfiagatur  n6 
de  adipifcenda  poffcffione  recifius  tem- 
pus  debere  indu\gttt>argu.dJ.momentantd. 
C.  vnde  vi,ejrdj.j.  §.  ibidemfubiungit,  ittnclo 
ifctendum,  eadem  lege.l.tlle.  %ftde  ttfiamento. 
ffadSenatufconfuUumTrcbeHtanumJ.nonnun- 
quam,72.jfi.  detudic.U.  ff.de  reiudic.  dcqua 
matcria  nos  copiofius  rra&amus  Cjc  dtlat. 
inpralud. 

§.  8. 

3fcm  ta  ba$jaiia,t/batutt)b  bct&vatt  fftl 
fcon  HuficnfyaUuna,  t>cr  DJcc^ifcrftguHs 
mc^fwrDcr&cn/idcft, 

ltem  ft  retjde qua  controuerfia ejl , ex iuduii 
prorogationeperirepojfit. 

Omncm  cunctationcm  in  profccurio- 
neearumcauflarum,quibusroorainreritu 
adfcrre  f  poffet,  abr upcndam  eflc,  &  con-  J2y 
ueniences  naturx  rci,vcilIafaluaeffcpof- 
fic,partes  accommodandas  cffc  intclligi- 
mustxJ.i.jf.degUnd.  Itg.  quacauetur,intcr- 
dicta  rcddi.ne  vis  ipfi  fiat,qui  gladcro,  qux 
exipfiusagroin  alienu  cecidit,quominus 
illam  tcrcio  quoquc  dic  legere ,  &  eandcm 
auferre  poffit ,  quam  Icgcm  cxplicantcs 
gloifaibidem  in  verb.veto.  hartol.nu.t.ejr  2. 
K^lbericusnum.r.sfngcljtumer.j.^4lexd»d.m 
leg.i.§fedcxcipiufttur.  numtr.2.  ftatuunt,  iu- 
diciutn ,  quod  de  glande  legenda ,  aut  non 
legenda,  cuius  appellatione  omnes  fru- 
ctuscontinentur,  rcdditur  intrabiduumi 
inao  nonnunquamvnodiefiniridcbcrcfi 
cius  natutc,  fint  fru&us,  vc  intra  eundcm 
dicm  corrumpi  poflinc.  £c  quamuis 
meo  t  iadicio  eadcm  lex  aliam  ex-  1x8 
pofitioncm  admittcre  porlit,vtintelijga- 
turdcintcrdicto,  quod  intcrprcrarilolcc, 
anccquara  talc  pcriculum  inftct,vtfuo 
tcmpore  non  fcracl,  fcd  f«epius,  quo- 
ties  id  rcs  cxpofccrct,adcoUcaioncm 

glan- 
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glandis cadcntis,intra  triduum,ex quo  d e-  ftrtt 6.  titul  desflor.  tdit.  uMmtrojS.  Mtrum, 

lapfacifet,admirapofrct,vtetiamexpen-  S0ein.mtrtfat.elecittt.4rtic.19.numero7.BMr- 

derunt  glofla  &BartoIu§;  tamcn  priorin-  thoUm.Socin.mfuuftlUnt.invtrb.ditftrtttt. 

terprctatio  incpta  non  cft,  fi  fortc contcn-  vtrffttundoftUtt.Ptnormittnusin ctf.fin.  ex- 

tio  oriatur  intcr  duos  vicinos ,  q u i s  talcs  tr4>iefer.  Innoctntius  ejr  ImoU  ibidem  in  verb. 

fru&us  legere  dcberer.  Pertinet  enim  ad  necejjitts.  Hofiienfis  in  fu*  fummt ,  tttul.  de  fe- 

ofKciura  ludicis ,  talocertamcninconti-  riu.numeroqu4rto,M4ri4uus  Stcinusintr4il4. 

nenti  dirimerc, nc,  fi  protrahatur,  fructus  dc cit4t.4rticul.1p.  numero 7-idque  conhrma- 

diuino  benenoio  conceffi  neceflirati  ho-  ri  poteft  auctoritate  multarura  legum  & 

minum  fubtrahantur.  canonum. 

Quidcnim,udcrrumento,legumine,  Principio fefc  ofTert/./.  C.tUferiit.^cx  ijt 

vuismetendisautlegendistra&etur, fical-  quacolligimus,appcllationcm  etiam  die 

reraltcrumimpcdiat.adco,  vtextalidirti-  fcriato  interponi  poflc.  Btrtolus Lt.  ejtibi- 

<iio  neuter cmolumentum  refcrar,fed  fru-  dem  Pomttcsintddtt.fostK^inchtrtn.  Felin.ejr 

gibuscorruptisramem  ,vel  firailemalum  tltostbeodemtllegttosyvbycxoxcttim  aflerit, 

acccrtanr,quis negabit in  hoc vcl  fimili ca-  id ctiam  proccdere m dicbus  feriatis  diui- 

fu  ludiccm  aduigilarc  debere,  atque  hu-  nzmaieftati  dedicatis,vtfacitctiam  Bal- 

inlmodi  malitiz  occurrcre,adco,vt  nul-  dnstbidem numer.  1. Angelus **m*r./.  vbi  ad- 

lt9  lamf  rationem  habcat  feriarum,  nonfo-  ditidconfuctudinccomprobariCaftrenf 

lum  qua:  raefli  Sc  vindemiis  funt  conftitu-  numer.  2. acceduntglotT.  tin .  extreod.tuulo, 

tx, fed  ctiamdiuinx  maicftati  confccratac  ^fntontus de Butrio, ejr lotnnts *b Imol. tn csp. 

{\xm,esp  .finnl.cxtr.de feriis.in verb.qutndont.  frtteret,extr4  de  diltt.SftculMbr.ftcundoftr- 

ceffit4s  vrget,ve/pte/as fittdet  Bsrtolus  l.dtuue.  ttprimt.tituUdtftriis. numtroftcundo, Fulgof 

fj.de fcriis ynnmtro 2.  CynusLfinitL  C.dtftriu,  dJ.i.n.t. 

glojfi.indtcl. ctp.fi. deftrtts.K^fzoinJutfummt.  Secundo  fulciri  harc  cadera  fententia 

Mtxtnd.Lt.  i.fcdexctpiuntur.ff.defiriu.  Et  potcftcxdifpofitionc/.o«r*«.i.w^i»///*il 

quamuis  Baldus  Lj.f  dcfcrtif.numer.j.  itcm  cx  qua  cdocemur,  ruri  pofitos  agricolas 

Salycctus/./.C.</<r^r/if.»*OT^tf.tcmcfcrc-  rrumenta  fulcis, aut  vincas  fcrobibus  his 

pugnent,negentquc  diera  dominicum  diebus  comracndarcpoflc,neoccafionc 

huiufmodi  cognitionibus  contaminari  momenti  percat  commodiras  ccelefti 

dcberc,hincquceuenirc,vtdebitorcs,qui,  prouifioneconeefla.    Cuius  f  legishic  iji 

cu cxfcntctiaIudiciscapie^icflcnt,fepto  cftfcnfus,vt, fi fcriati diesprohibcantfc- 

zdium  fuarumfctucri  iolcnt.co  dic  pro-  mentem.vel  vinearura  ncceflariam  pro- 

repant :  tamen  vtrumquc  rcfellit  contra-  pagationera,  aut  inftaurationcm,poflede 

rium  ab  \\{<\cmtnLfi>jtL  C.deferiit, datura  obferuatione folemnitatts  nonihil  remic* 

reiponfum.dumlcquctcsgloiTamwiw^.  ti,vt rufticihisdicbusfubuenirc huic ne. 


fidctuJfiorts,httnumer.i.(jriUenum.t.e}r  z.coxx-  ceffitati  queant :  id  cnim  coarguit  ratio 

ftituunt, in huiulmodi feftisdicbus caufla  fubic&a.Multoqueigiturmagisidempro- 

cogmta  dcccrni  poife,  vt  debitor  fiifpe-  bandum  crit,  fi  continuae  pluuia?  prohi- 

c tus  dc  fuga capiatur , nrgument.  Ltitprttor.  buerintauectionem  meffis iacentis, & die 

%.(idtbttortm.JJ\  qutinfiiudemgeflfunt. idq$  feriatofudum fit  ccelum,autfi  pruinz fua- 

ctiam  defendum  eodcm  loci  Bartolusi»  deant  maturam  &  continuam  collcctio- 

prmctp.  Albcncus  tnprtnap.  vbi addit,quod  ncm  vuarum.  Dc his cnim  & fimilibus ca- 

non  lolum  hoc  caiu,fcdetiaminaliis,qui  fibusnon generaliterlegem  intelligcdam 

130  neccili  tatcm  f  vel  pietatem  prae  fe  ferret,  cfle,tradidcrunt Albcricus  poft  Cynura  & 

ita  obltruan  vi dcr\t.>^fngclus  tbtdem  riMm.).  GofFredum,BaldUS  numer. 2. Angcl.  num  1. 

Cnfirenf.numero  t.efr  yFalgofnumtr.t.ltfonl.  Caft  rc  n  f.  num.  /.  S*\yc.mprm.pofi  Ucob.de_j 

i.%.excipiuntur.numero p.  Jf.de ftriit. K^4lex4n.  i^irent. Fulgofiibidem^circtfin.  Hoftienf./» 

numero  0.  Romtn.  numtro  11.  ^ndreat  G4H.  futfummt.uu.4.verf.itemetiau4pertinenttd 

kbr.i.obferuttton.si.numer.tj.Ditmhoud.inJut  tgriculturtm.Dzmhou&J.c.iip.num.t7.\>*- 

frtxtrerum  ciuil.  C4p.  tip.numeroi6.ejr /7-vbi  notm.d.c.finji  

generaliter  lequitur  in  omni  ncccflitatis      Tcrtio  aflerere  cauflam  j*huius  pro- 

czu(UyVtfsciuntetitm  Specul.ptrt.i.(tbr.2.tit.  nuntiati  potcft  Xcxprouincinlium.  C.deferiu. 

oUferiis.%.Jequitur.numer.i.RosB4th.infuopro.  quxitaconccptaeft :  Prouincitrum prtftdes 

eejfu  mdscttrio ,  titul.  jS.  numer.  t6.  Mtrtntt  monetntur,vt  in  qutftionibu»  Utrenum  ejr  mt- 
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xime  Jfaarorum  nulium  qusdragefim*  vel  ve~ 
nersbilempsfiharum  dtem  txifitmtnttxcipitn- 
dum  ,  nec  dtfferAturfieieratorumprodttio  confi- 
ltorum,qu*ptr  Utronum  tormenU  qutrencU 
«fi,cumfaciitmeinhocfummt  numinis ficrctur 
venU,perquodmuUorumfilm  ejr  incoiumitns 
proturatur. 

Qftendic  autem  hoc  Impcrarorum  re- 
fcriprum,  adco  cognitionem  cauflarurn 
non  inhiberi.fi  ncccflitas  hoc  fuadcat,vc 
in  ipfo  dierefurreerioms  dominica?,ctiam 
in  cauflis  criminalib.  hac  exerceri  poflinc, 
idqj  maiorcm  in  modum  ibidcm  deprqdi- 
can  t  g\oS.tn  vtrb.pafiharum.rjr  Bart.tnprmc. 
Caftr.n.i.  addens  ex  Seneca,  quod  non  pok 
firpinguior  victi  ma  raacrari  Deo.qua  reus 
iniquus ,  item  celcbre  dictum  Pclagii  Pon- 
tificis,  cap  .quaU.cAuff.2 j  .quaft.j.  nihil  maius 
cflc,vndc  Principcs  Dco  orfcrrc  iacriri- 
cium  pofl3nr,quam  fi  conftituant,vt  hi,qui 
in  fuam  &  aliorum  pcrniciem  dcbaccban- 
cur,cora  pecenci  debeant  vigorc  compcfci. 
Albericibtdeminprinc.  qui  ctiam  vticur  vul- 
gato  prouerbio :  Beati,qutiufiitUmfactunt  o- 
mni  dte,  Baid.numer.t.^ngei.numer.t.  Salycet. 
inprincip.  Fuigofinprincip.  Francifcm  Aretin. 
in  2.  ejr  }-  noubii.SpecuUt.Ub.2.part.t.tit.defe- 
riit.  %.fiquitur.  numeroj.  Hofitenf.  tnfuAfum- 
mujtit.deferik.jnu.s-  vcrfi  item  quafttones .alle- 
gans  cxcmplum  Phinccs  incApit.  occidit.  jj. 
qUAftJ. 

Quarto  hancfencenciam  commendanc 
ifiextftimans.ff.ad Ug.  Cornel.  item  l.  fi  quit fi - 
Uotxheredato,  cf.ffdetniufi.  rupt.  ejrirrtt.facJ. 
teftament.%.hiautemomnes.vh\  hxc  verbaad 
propofitum  pertincntia  fc  offerunt:  7$am, 
vt  eii  orattone  diui  C\Urci  expreffum  ,tametfi 
frouocantu ,  vtleim  .proquo  prouocstur,  appei- 
Utio  non  fuerit  recepu,pcrnatamenfuftinenda 
efi.quoad Princeps  refcripferit  ad itteras prstfi- 
dis ,  ejr  itbelium  rei  cum  Itteris  mijfum,  nififortt 
Utro  manifeftus ,  vei fedttio.prarupu  -fa&ioqut 
cruenta ,  vei  alia  iufia  cauffa ,  quam  mox  prafes 
itteris  excufiuertt-  moram  non  rtcifUt-  non 
pcrna  ftfiinattont  ,  fid  prautnitndi  pericuii 
t J  4  csuffa  ;  \  tunc  entm  puntre permittitur ,  deindt 
firibere.  Nocandum  camen  cft,  haro 
ipfa  duo  vlci  ma  argumenca  eciam  ad  capuc 
fequcns,  deinde  ad  mandaca  ,  quz 
racione  periculi,  vel  vtilicacis  publtcz 
deccrm  folcnc,  conucniencer  dcflccti 
poiTe. 

Quinto  eodcm  rcfcrri  poflct  /. /.  %.ftd 
txciptuntur.  ff.  deferiis  ejr  dtUtionibm ,  quo 
traditur,  ccrtas  cauflas  cxcipi,  exqui- 
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buscogi  quis  poflit,  vt  pcr  rernpas  fe- 
riarum  iudicium  profequi  cogatur,  i\ 
dilatio  rei  itucncura  fic  allacura  ,  vel 
accio  cempore  'auc  morce  rei  peritu* 
ra  i  quod  ipfura  repcncur  Ug.  foitt, 
todtm  tttul.  &c  in  non  mulcum  aliena 
prouifione ,  /.  dtum.ff.  depettt.  hereditat.  vbi 
hoccafupermitcitur  cauum  rcrutudiftra- 
ctio.remifla  cciam  facisdacione,qustalias 
przftari  dcbebac , imo  k,  abaium  infunos 
ncccflariarum,  vc  tcftarocis,  alio^iid  ero- 
gandum  fir.  •  '  .....  » 

Sexco  non  vulgarem  anccoricatis  cu- 
mulum  huic  conclufiom'  dabic  difpo- 
ficio  upit.finaiextra ,  defenis ,  vbi  caufia  nc- 
ccflitatis  &  piccacis  gencralirer  excipi- 
cur,  6c  glofla,  Innoccncius,  Panormiian. 
inverb.  nectffitas,  cxcmplura  prioris  kgis 
rcpccunc.fircscemporciciliccc  pericura 
fic. 

ScpciroO  his  refpondec  -f-dcfiniciocap. 
Ucet  ,eodem  titulo ,  ex  quoedocemur,  qucra, 
poflepifcacioni  incendere  diebusfcUiuis, 
fi  halecia  terrzfc  inclinauerit.  Enimuero  M  j 
animaducrcimus,quibufdain  locisagmi- 
na  pifcium,  vc  halecum  in  Hollandia, 
Scombrorum  &  Sardellorum  in  Iraha^ 
chymnorum  in  Hifpania,  &  mulcis  aliisid 
prouinciis  maricimis  cercis  diebus  auc  ie- 
pcimanis  obcrrare  ioIcre,vndcincoIisea- 
rumrcgionum&viccus&quatftus  cfle  fo- 
lcc.  Nc  igicuc  ex  anxia  rcligionisobfcrua- 
tionc  his  cqmmodis  priucntur,  pcrnnila 
ctiam  die  dominico  &  alus  feftis  dicbus 
pifcaciocft.  Qupd  fi  autem  controuer- 
fiaeflct,qui  ad  calcmpilcationcmadmit- 
tcndi  cflcnc,vcl  repcllendi,  non  dubitaue- 
rim,  talcm  conccncioncm  cciam  dicbus 
fcriacis  dirimi  Caulfa  cognita  polTc.  Ab- 
furdum  cnim  ccnferi  dcbcrcc ,  fi  quisopus 
fcruilc  eodcm  dic  exerccre  pofli:  conrra 
praefcriptum  tam  vcceris,  quam  noui  ccfta- 
mcn  ti ,  dicl.  up.  iicet,  defertis,  &  difccpcacio 
iuridica,  quoad  dirriculcas  circa  piicacio* 
nem  cxorca  expediacur ,  forecinhibenda, 
adeo  vc  indirccce  illa  incommoda  locum 
vindicarc  poflcnc,quibus  dircde  Princi- 
pcsmedcri  voluiiTenc,contra^.yf/rr.  §./.. 
ff.de  eutor.dat.sb  his,  ejr  up.quando,  txtra,d<^ 
frimiegiis.i.iufidetffdeiurefifiU.nond*bum 
efi.CdtUgib. 

Occauo  his  affinis  eft  confticucio  up.ftn. 
ir/W/(«j,exquacdoccmur,exccpcioncm 
eius  non  admicci ,  qui  f  prztcxtu  feriarum  i  j  ( 
eo  confilio  litemprocrahcrc  vcllcc,vc  ccm- 
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pus  raagiftratui  gerendo  conftitucum  in-  tales  perfonx  etiam  epifcopis  commcn- 
tcrea  elabi  polfec:  hoc  modo  ele&io  ad  dancur,item &illa  confideratio.quodhoc 
magiftratura  vel  aliud  officiumplancina-  probandum  fit  in  perfonis  mtierabilibus* 
nisreddatur.  Etquamuisidemcapiculura  vtinfi.c.feq.commemini. 
mentionemfaciacdeferiis  vindcmiaruro,  Vndc  fi  cognitio  fit  dc  idoneacautio- 
tamcn  ratio  ipfius  textus  hoc  conciliare  ne,  cara  talidtcetiamfufcipipoirc,*>/jj^>- 
videtur,  vtetiamdie,  quibonori  diuino  m*nth*ldtts&  lajon.  (^uod  fi  vero  non 
dcfinitus  eft*talis  cognitio  &  profecutio  poflic  datefideiuflbres,&  quairaturdccu- 
fieripoflit,neiuscIigcncium,dcirtdeipfius  ftodi*  horrore ,  tuncper  mfpe&ioncm 
elcai,fraudecorum,quimorasnccterefo-  carcerum,dequa  Andreas  Gatl. libropri- 
Icnt,  pctimatur,  &  rcfpublica,dcftiruta  mo,cAp\tevigefimofixto,nnmeronono^otctit. 
congrucntimoderaiione,vulnusaliquod  eidem  confuli,ornifla  omni  iolemnitate 
accipiat.  Etita  eandem  conftitutioncm  iutis,ctiata c\t&tionc.  Fetinuscsp.ficundojde 
poftgloflam  intclligit  Panorraicanus  #/</.  tcfi.numeronono,  Gsil.dUt.  /oco}numer.io.text. 
nnmerot7.verf.ficundoduitgUff*t\ozx\t\.  ab  efiincapit.Dtusomntpotens.i.qttafiton.r.  Etii 
Imola,  Fclinus»*i»/r*/./.  alleginsidem  quidem  rem  tta  fc  habcre  dcprehertdar, 
fcntientes  Pctrum  dc  Anchar.  confilto  117.  poterit dcccrnerc,  vt coramodior  &  cole* 
Paul.  Cidtcr\C.confiL*27.  circafin.  idcmque  .  rabilior  cuftodizlocus  eidem  aflignctur. 
probant  Hofticnli  infus/ummt  titul.  dcfe-  Plane  quid  obtineat  in  captiuis  cx  rautua 
riit, numer.j. verf.ct»ff*ethmdetemporeU^fo.  concci  ucione illor  um , qui fedominos  6c 
SpecuUtMbr.t.ptrt.t.  K^i\x*nd.Lt.  %.fidexci-  iurifdiclionem  habere profitcntur, apertfl 
finntur.num.t.r-f 2. Lxfombidem  num.j.Bsrto.  decfarachuiusordraacioniscapuc  n.itcra 
Lmore.eodem titulcircofin.idem  Rirtoll  tff.de  §.  Qtmn&tfyaVltfy  decrcti  inftitutae  vifita- 
gl*nd.Ugendftltn.int\p.eccUftsS.^M*rta^ex-  tionis, An.68.nempehuiufmodidifccpra» 
grtydeconfiitut.num.trigefimoficundOfLudou.  tionem  omnem  cclcritatcra  requirere,& 
Roman.ml.fivero.%.deviro.  40.falUnt.fi filut.  propterca in  nouis expcdiendam. 
matrim.  Ad  hoc  caput  etiara  f  rcfcrri  pofie  con-  1  jl 

{37  In  eadera  cauflaf  eflc  conftituo  qua;-  ftituo  oppignorationes ,arrcftationes ,  & 
ftioncradccaptiuis  relaxandis,  qui  cx  fequcftrationcs  rerum,  quatcxtalideten- 
cauiraciuili,dumtoparch(j  vtrinqticdciu-  tione  plane  incerire.vcl  graucdetrimen- 
rifdiitionc  digladiantur^n  carcercscon-  turaaccipere  poifinr.  Vc  fi  nauisrercrra 
ieftt func,aut  qui  racione debici  fui  fidciuf-  belIariis,aromatibus, & ah.s  rebus , quar x- 
fores  darc  paratus  cft.  Ne  cnim  homi-  ratemfcrrencqucanr,interdnito,  ncloco 
ncs innoccn tcs  famc cnc&i,  fqualorc obfi-  moueatur, alhgctur,  dc qua  rc  Andr.Gail. 
ci,  & carcci is aut latumearura fcetore con-  Ubro finguUri  de  arreftu , csptt.j. numtro 
tcQti  concabefcanc , /. /.  C.  dccuftod.  faexhtb.  c*pit.ij.  num.  1.  £- fequen.  Poifet  tamcn  Iu- 
reor.  6c falus horainis  quibufuis rcbus , quar  dcx,fi non cx  malitia quid  detincri, fcd <p. 
tcmporc pcrire poiTunt,de  quibus  dicl.  Lt.  babilem  cauflara  arreftattonis  vcl  fcque- 
§finaJ.defirtti.prx£cttidcbc3\t,L/*ncimuf,  ftrationis  efle  animaducrterct,  vti  rcme- 
defdcrofanci.ec  lf.tnfin.t\ot\  immerito,  cum  dio l.fin*l. Cdeord.cognit  item Llitibm.  C.de*' 
dc  taiium  perfonarum  hberationeagitur,  gric.  ejr  cenfit.  vcquxhocmodopctKuravi- 
oranisraoraampucandaeft,adeo,vcferia-  deantur,vcndac,&  prccium  in  depofito 
tisdiebusidfieripoflit,/.ir*^,/»/«./:</c4  habeat,  ne  munera  diuini  numtnisexin- 
feriit. l.cufiodtas.  12.  ff.de pubUc  iudtc.  nec  re-  tempeftiua  contcntionc  in  vermes  & pu- 
ferat,an  Oeofolctnnesfiat,  v:  tradit  ibi-  crcdinemvercancur.  Poteftctiampcrmo- 
6ctt\c*\o\X\mverb.feri*tU.  itcm  Albcticus  dumprouifionis,  qu*  in  principalicauk 
numero ^.Baldusw LUcis.numero  10 ff.dcnb.  fa  non  lardat ,  alrcri  partium  talc  commo- 
tred.fi  cert.petst.\z(onl i.%.txcipiuntur num.  dum  pcrmictcrc,  dc  quate  infra  copto- 
7^rgumtnt.dtcl.%.fin*LLcuftodtM  numtroj.  fius. 
itcmlmola,mcoiuditio,nonbcncdilfen-  §.  c. 

tianc , quod putcntid  fpecialc eife  .n cafu /.      ym <gacfon /i3tlfi  Wt fcfifr  23mw<t  Cltt 
prouincultum.  cum  alta  fircaufl.hberac.o-  umtmm^ci\ 
niSjaliavcrocondemnationisy.o/T/^w,  .  _ 

4<f.ffMoblig.&*fU.f*uor*btliores ff.de  regul.    .  »         t «  qnvrnm  froCT*fim*St$nt 

tur.ttccedtttmdtces.  Cdcepfiop.*»***.  vbi  tngensd*mnnmn*fitpoff, 
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Qua  ratione  dilationum  roateria re(e-  excaufla  darnni  i n fecti  hoc  locum  habetv 

candaeft.cumdercbreuitemporisfpatio  Lt.tjr  z.ff.dedamn.infctt.  cur  in  perfonis  i- 

alias  pcritura  traftatuneadem  rationc  mo-  dcm  rcfpucrous ,  Lfancimw.  C.  dtfacrofancl. 

ra  omnis  tollenda  eft,  &  ambitiofx  folc-  *«i^Indcadcoconftituo,j-idcmproban-  *4* 

ronitates  iudicii  rcroittcndx ,  cum  difce-  dum  effc,  fi  difccptatio  fit  de  frumcnto,vi- 

ptatur  de  cauflis,inqu:busprocraftinatio  no  ,  oleo  ,  aliifquc  rcbus,  qux  viuendi  ne- 

U9  pcriculum  adferre  poflic,  f  aut  magnura  ccffitas  requirere  folet,euehendis,  fiabfc 

damnu,quodfacile  farciri  nequeat.  Hinc  portatio  famem  parerc  polfit,curobo- 

ficontrouerfia  fk  dc  refeclioncriuorum,  num  publicum  priuarorum  commodis 

velcloacaruro,quibusaqua publicis vfibus  prxfercndum  Cityvtdtc7.§.riuos.L vnica.C. 

inferuiens  cohibcbatur,  vel  fbrdesciuira-  decaduc.toUtn.  %.finallftbcw.ff.quemadmod. 

tis eluantur,  & quis reficienti  opus  nouuro  Jeruit.amittJ.agros. Uocorum  rjrtototiiul.C.dc 

nutitiet,  dilatio  inftituti  operis  perniciem  omniagrodejerto.  L/ico/ont.qux  benc  noun- 

autgrauc  pcriculuro concire poffit , fpcrni  d&c&ttjrtototit.C.deagric.fjrcenfit. 
nunriatio  potcri  t ,  d.  I  /.  %.fiquisriuos.ff.eod.      His  affincs  f unt  quxftiones  dc  nundinis, 

//rquiinhxcvcrbac6pofituseft:5/9«M>'7-  nara  &c  illx  turbatx  intolcrabile  vulnus 

ubs  tjr  cbacas  velit  rtfictrc ,  veipurgsre  ,operis  reipublicx  inflgcre  folent ,  /.  vnica.C.dcs 

noui  nuntiattone  mtrtto  non  prohtbttur,  cum  nundin.  Vndefublataoroni  tcrgiuerfotio- 

publtca  falutis ,Jecuritatis%  interfit,  tjr  cloacas  he  in his,etiam fcriatis  diebus,proccdi  po- 

tjr  riuos purgari\praterea generalittrpratorcc-  tc(U.fotet.§. fi.ff.dt ftriis^m  ita lc  habct :  Ite 

ttra  quoque opera  excepit ,quorummorapericu-  incem,  qui quid nundinatum  nominc  ad- 

lUm  aliquodaUaturacH.Maminhisquoquccon-  ucrius  commancm  vtilitatem  acceperit, 

ttmncndim putauit  operis  noui  nuntiationem.  emni  tempore  ius  dicitur. 
J%uisenimdubitat,multomeltweJJc omittiope-       Porro  quamuis  cauifa  reipublicx  mul- 

risnminuntiationtm,  quam  imptdirioptrisne-  to  fahorabilior  fit ,  quam  priuati ,  vttnttd 

cejfarii  vrgtnttmexjlrucliontmf  Totiesautem  diximw ,  &  conftat  cx Lpubltcas.  C. deferiis( 

hacpars/ocum habet ,  quoties  dtlatio  pericuLum  tamcn etfi  priuatus fimilc  damnum  refor- 

aUaturaefi.  roidct ,  quod  cx  poftfa&o  rcparari  ne- 

Ex  his  vefbisihtelligimus,  a*d  exactam  qucat,  idcm  quoquc  ius  amplectemur,- 

turis  obferuationcm  non  eflcreuocandas  cura  $.  nofter  nullam  diftinctionem  fa- 

cascauflas.qUxeXcunctationcpubliceaut  ciac.  Qujs  cnim  fiintcrduos  parochos 

priuatim  graue  damnum  adferre  poflint.  aut  fimiles  alias petfonas  controuerfia  fic 

Publice,  fi  aquatductus  hoc  roodo  inter-  debapcizandi  iutc  ,intcmpeftiuam  hanc 

rumpantur ,  vt  /.i.  Lvjum.  Lomnis.rjrLditi-  contentioncm  purauerir,cumiacturaani- 

gtnter.  Cdcaquaduclu. Itb.u.  Aut fi pcricu  marum protrahcndara  clTe, eap.baptt^trt^, 

ium  fit.ncinftaurationc  aggcrum,quibus  di/iuul.f.  Aut  fitradtcturdccaptiuo  dcbi- 

amnis  cocrceri  folct,neglccla,cx irruptio-  rorc,qui  cippo & compcdibus  vrgeatur.fic 

neaquarum  ciuitas,autpagus,velfingulx  incarcefcadextrcmam  labcra rcdigatur, 

domuspcticlitcniixr. Lr.jf.derip.muniendJ.  incomparandisiurisreracdiis,  noncxifti- 

t. ff.de aqu.pLuu.arc.§Jedetfi vicinwd.2.§.apud  met  accclcrandum  efle ,  vt  in  prxcedenti 

Labeonem.  item  §. apud Alphcmm.  %.item  Va-  $.  cutn  ad  vtruroque  rcrcrri  poffic ,  hanc 

rw.ffdeaqpw.arc.  tcta  pcrfecuti  fumus.  Quibus  rcfpondec 

H od c m  referendx  funt xdes,  quac iuxca-  excmplum  dc illo  propoiitum ,  qui xre a- 

viara  publicam  cxcicacx  vicfura  fccerinc,  licno contracto fugam  ornare  ccepit,/.*/* 

(fcruinam  mincncur.  Nam  cum  cadenura  pra\tor.$.fidebitor.ff.qu*injrau.crid.grjl.funt> 

impctu  prxrereuntes  opprimi  potfint.fine  quod  &  ipfum  ad  vttumque  S.  non  incon- 

mora  rcficicndx  GmtJ.*dtles.Jf.de  vtapublt-  ucniencer  quis  accommodaucric.  His  cx- 

ca^itinerepublic. refic.  l.ad curatoris.Jf.de da-  cmplis  contctmina cft dcfini cio c.quoniam, 

mnoinfcc3o,cribi.LsfIberic.n.J.  Rom.circafn.  cxtrayVtlit.nonconttJlat.Qjio  cauctur.rcftes, 

loann.ablmol.n».t.Speculat.tit.defatifdat.%.ji.  dequorum  vicina  mortcdubitctur,quod 

vtrf.circahocquaritnt.  fcnes  aut  valetudinarii,itcm  diu  abfuturi 

Porro,  fideiurc,  anquis  eas  reftituerc  finc.poflc  fincfolcmniiudiciiobfcruatio- 

poifit,  an  non,  quzratunputo  fummariaro  nc  f  antc  litis  contcftationcra  audiri ,  nc  r4* 

ciuscognitioncraciTa  dcbere,  &aiudicii  facultas  illuftrandx  veritacisfortuitiscafi- 

fubtiUfiguracauendum.  Si  eniminrcbus  bus  fubtrahacur:quem  cexcumvcfingula- 

rcm 
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remadhoc  cxpcnduntgloflax*f^.r^«-  »./t».Inhis&  firailibuscontroucrfitsomni5 

ItrucrjHnocent.n.i.Hofitenf.Hj.Ioan.Andr.n.  ccleritas,vtpericuluraexcutiatur,adhibc- 

2.^Hch*r.n.i.Bald.n.3.Abbasantenu.i.verfi  ri  debet ,  &  hinc  rcdlercccptum  cflevide- 

ftllttinfixcafib.  FeUn.n....MarUn.Sotinjtu.9.  tur,vt  talcs  cauflx  nedum  in  terminoex- 

K^fndr.  G*il.Ub.i.9bCeru.94.iMynfing.ctnt.4*  traordinariarum ,  fed  ctiam  in  ordineno- 

ebferu.72.9.2.  CMenocb.praJitmt . Ub.2.cs4.n.  uarum  agitari poflinr ,  Schvvanman.  lib.t.c. 

2.M*fiard.  deprobat.  Lb.s.  concUtf.6S3.num.2.  3s.vt*f.punclmp*ritionis.CifHer  ordin.Spirtn. 

BoLtnd.a  VatLc0nf.z3n.to.  Itb.j.  Bartol.in  auth.  trtbunaLltb.2.c.7.cirt*fin. 

Jedetfiquit.Cdetefitb.nuj.Atberic.n.t.Bald.n.  Qu*  didafunt,  j- transfcrri  pofluntad  1 4* 

S.Futgofnu.i.Anget.nj.Cafir.n.i.  Saiyc.num  7.  dationcra  rutoris ,  qui  pupiilo  coftituatur. 

SpctuUt.tntit.de tefle.i.nunctratlemtts.num.  1.  Nam  &  hicconcurrunt  cauflx  neceflitatis 

Idemquoque  obnrct  in  his,  quiad  bclli  &  pieutis.vcapparercxdcfinitionetutele^ 

cxpcdmoncm  proficifcuntur,  velpericu-  lnfiitu.detutel.%.i.tjr%fin.Inftit.de  AtttUano 

Jofam  nauigationcm  mftituunt, argd.Ucet.  tutore.ejrL  vnic.  C. qttanio  imperatorintcrpu- 

C.depatl.  ejrL  quipetitono.  %.fin.ff.  de reiven-  fillos  ejr  vtduos.  L  eadem  or.ttione.Jf.dt feriis jn 

dtceir  l.2.fjr 3ff.dcdonat.tauff.m0rt.  Innoc  d.c  /r/*f.Huiufmodi  n.cauflas  cxpcdin  pofle 

quoniam/requenteryinverb.rattoHibitiy&tbtd.  etiam  fcriatis  diebusdiuino  nuraim  facris 

Hofiienfn.7.  BellameranS.  Bald.H.3.  ^Martan.  con fti cuan  t  Specular. in d.Sfequitur.num.r, 

Soctn.n.g.  x^ibbosn.f.  tart.d.auth.fedetfiquit.  Bart.i.necmandantt.§.dare ff.de  tutor.rjrcur*. 

nj.Bald.n.S.Ang.nj.Afenoch.d.praJumt.itbr.  dat.abhis.  n.2.  Bali.l  atlus.C.defertis.nj.Ang. 

j.(./4.«.;Cum  ltaquead receptionem  hu  xbtd.n  2.Satyc.n.2.  ^lbericl.2. jf.de feriit.n.t. 

iufmoditcttium  ctiaraaducrlaparsvocari  fafi.t.§fin.tod  ttt.  n.6.  y//<-*.**.*.dcclaranc 

folcat,f/ dttlarat Socin.d.%.quontam.num.u.  tamcn  ndcm  DoctoreSjdlocum  nonha- 

itemA9d.G1iLd.obfp*.  committendumiu-  bere,Gcaufljecognitiodebcar  intcrcedc- 

dici  non  cft,vt  eidcm  lcnginquaaltcrca-  re,vcintutorc,qui  cx  inquifitionc  datur; 

tionc rera producerc cupicnti , Vt hoc  m o •  de  qua  tradittone,quauis  multu  dubiccm, 

do  aducrfario  probationis  facultatem  q»  cogmtioncs  incauffis,inquib.ptetas& 

pre.cidat,&  irreparabilc  damnum  eidcm  nccclficas,autalterutracauflaverfetur,no 

concilict,vllomodoacquicfcat,fcdfpatio  prohibcatur,r./f/».  mr.^y^r.  &  l.efr habet.%. 

^uatuor  feptimanarum,vtcontincturno-  pen.Jf.de tutel.  caueatur,quohbct  diccura- 

uiflima  conftitutione  Spirenfi,/«/.^.  rcm  torcm  daripuptllocu  tutorelitigante  pof> 

«4*  omncmcxpcdiar.  Etufdemclaflis  fquoq;  Cc>hci.necmandante.$.dari Jf.de tut.dat.abhis. 

cft  controucrfia.q  ratione  minarura  &r  ho-  ftatuatur.omni  dic  rutoi  e  dari  pofle,&  hic 

(lilisdcnuntiationisexfiftcrcfolent.  Nara  interccdebateaderatio,qinfupetioricafu 

&hictalcpericuIuverfatur,cuipoftcuen-  in  conuliucltadhibtra,q,  intcrdifcepcan- 

tum  fcrius  mcdcri  conabimur, /./.<£-* C  dumttanfiretempusdtlceptattonispoflir. 

qutnd.  Uc.  ftneiudtcefevindtcar.  l.fidonatione.  Quamuis  n.  tutcla  (ecundu  confuetudmc 

j  .C.de  bis  ,qu*vimctuJuccauJff*fl.funt.V  ndc  multoru  locorum  Gcmanix  no  finiatut 

vthuicdilcrimim  ctiamaludtcc  occurra-  pubertate,tndi>rumeft,hunceundcm  pu- 

l\ix,ificuius.§.fidfitnter.  tjr%.*qut(Jimum.ff.  pllum  velminorem  vigintiquinqucannis 

de  vfujrucl.l.necqutdquam.  S. aduocatos.ff.de  indefcnfurnrehnqui.Etfaneabfurdum  vi- 

pffic.proconfLtiticitos  S.Hepotentiorts.ffdeoJfi.  dctur.quod  mcmorix  prodidcruntlafori 

frttfid.  ludcx  poteftomtflafolcmnuatciu-  d.Li.%.fidtxcipiunturff.iefcri'u.n.2.Lu.Rom. 

Jiciah  &  dilationibus  confuctis  a  prxce-  ibid.n.ti.vtrfduofchotares.  Lsfnton.de Butr.in 

CCpto  mcijpcxcIa/ondJ.necqutdquam.  §.vbi  proeem.detretal.  ejr incmtcrdtletlos. defidein- 

aUctetumyn.7.AUxand.l.depupitl9.%.meminiffe.  jlru.Spetul.lib.2.parti.tit.  deferiis.  %.fequitur. 

n. 4-ff-deoper.  nou. nunt.  &  mandata  de non  n.a. HofiJnfuafumma, tit.de fcr.n.s.  verfquid 

orTcndendo  difccrnerc,  Andr.  Gail.ltb. i.obf.  fi magtfier.Panorm.in  cfi.extr.de iudtcits.n.24. 

4.nu.2.tjrfeq.  Adprxfentis  paragraphi  ma-  qucmtbidemfcquiturFfUn.num.t6.^Q\lo<i  fi  144 

teriam  reuocari  mandata  fine  claulula  cauflatra&cturinrerDoctorem  &itudio- 

{)oiTunt,quxproptercadeccrnutur,quod  furo,&eos,quipulfu  vel  clamore  eofdem 

"ubfit  timor  armorura ,  vcl  quod  grauc  pc-  impcdiant,  quo  minus  luis  ftudiis  incube- 

riculura  fitinmora,autquod  mctusfcan-  rcpoflint,talcmcontroucrfiam  et  dtcbus 

dali  obferuetur,de  quibus  diflctit  Andr.  fertatis&  xternonuminidicaris  poiledc- 

Ould.Ub.obftru.ijMcm  c.s.Ub.t.  depacepubl.  fimri,  arg.  l.vmca.  ifn.C.dt fiud.UberaLvrb. 

Hhh  4 
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Roma  ,fiidcmbcneficium  in  cauifis  pupil- 
laribus  dcnegcmus,  cum  tamen  Innocen. 
tnctp.cumqu.tfim,  txtra,dtftrm,ejyPanormtt. 
ibidem.numero  i s .Sptculxt.dtcl '.§  fiquitur.nu. 
/.  tradant,ctiamhisdicbus  mtfcrabilibus 
pcrfonis ,  vt  pupillts,  v  iduis,  dcbilitatis  ius 
reddipoh^e.Qu^dubitandicauiTamouiiTe 
fufTecerir.  Qupd  fi  autcm  quxratur dc  fc- 
riismeftium  fic  vindemiarum,cxtracotro- 
ucrfiam  ftaruo,  his  diebus  talem  cognitio- 
nem  adhiberi  pofle,cum,vc  Speculator  rc- 
&c  animad  ucr  ti  t  d.  §  fequitur.  n.  t.ltjr  htbet. 
S.pen ff.de  tutel.l.  nec  mancUntcJ  §.djriffde^> 
tutor.dat. ab  /;« .prxte  rca  eacicm  l ff.de feriis, 
indifttnctxloquancur,necputoDo£tores 
fupra  a  mc  commemoratos  diucrfai  (cn- 
tcncixcflc,dum  cxcipiunt  dics  raaieftaci 
diuinx  confccratos.  In  cadem  cauf- 
faeciam  eiTc  puto  controucrfias ,  quxindc 
oriucur,quod  quisfea  tutelaexcufare ve- 
\ix>l.2. jf.de fer.  Ifcire oporttt.  §  /  ff.de cxcufat. 
tutor.  qua  in  re  grautter  plcruir.qjpeccart 
animaducrto. 

Quamuis  itaquc  huiufmodi  &  fimilia 
exetnpla  non  inconuenienter  adprxfen- 
tem  §.accommodari  poflint,tamen  fi  vcr- 

145  ba  ipfa  pauloaccuratiusponderarctvcli- 
mus,qux  grauc  damnum  foturri  exigunt, 
vt  definitio  noftri  §.  locum  habcac,  exifti- 
tnarem  cxempla ,  qux  propofui,  per  aliam 
claflcm  concnbucda ,  vbi  dc  mandatis  pce- 
nalibus  fic  mcncio,quxeo  cafu  decerni  fo- 
lenr,quodecrimenrumirreparabilcinfligt 
potTit,autimminenspericuium  huiulmo- 
di  rcmedta  cxpofcat.  Ponamus  itaq;exem< 

146  plurafinco.quifabros  multos  conduxc- 
rac,calccm,c?mcnta,  &  idgcnusaha  com- 
pararat,  vc  ccrto  loco  fiue  area ,  qua  m  alcct 
ipfi  vedtderat,  infulam  xdificarct.  Si  cnim 
concrouerfia  de  huiufmodicotrachioria- 
tur,tllaprimo  quoque  tcmpore  finienda 
t%*rgd  /.§  fitnt  qutputtnt.fl.ne  quidinfiumi- 
nepubl.fiat,iteml.Labeo.so.ff.decontrah.emt. 
ejrappofitedectdit  Ca/ir.  d.  §.fiquis  riuos.ijff. 
deoper.neu.nunt.  Eodera  transferri  poteric 
cxcmplum  d.  S./untquipu^ant^Sfidetfia- 
ltqui.li.ff.nc qutdinfium. publ.  Non  alicna 
abhac  intpcctionc  videncur  ciTc  exempla 
a ICto  cum L3.ff.dc eo,  quodcertoUco.  i.nunt 
deoffitio^  propofica.puta  fi  longa  opponcn- 
tis  fruftrauo  cfHccre  poffir,  vt  pcenaaba- 
ctorc  pcomiiTa  committacur,autpignora 
diftrahantur,vcl  animalta,  de  quibus  qux- 
ftio  erac ,  incercanc,  qux  cempeftiue  vendi 
potucranc,velprxdia,autnonfolutumvc- 


kemiadLib.III.  Cod. 

digal,vcl  alias  fun&ioncs  adducantur  in 
publicum,cum  fi  accor  fidcm conuccionis 
prxfticuTctjhxcdamnafacile  cuadcrc  po- 
tuerit. 

§.  10. 

3ffm  mm  bic  DJotul  t>cr  gcugrn  fao, 
ftt>t>racty/»n&ttnDcr  folcl?  DCotuf  oor  <£ro7* 
nuna^f  fcanodt  wirot/id  cft, 

ltem  tum  inuoluu  vel  claufa  ttftium  difts 
froducetur ,  ejr  antepubltcationem  contra  eadem 
aliquidagetur. 

In  expofitionc  primi  capitis  admonui- 
mus,  illas  quzftiones , qux  pcndcnte iudi- 
cioemergcre,  aut  incidere  loicnt,  incun- 
dtanrcr  profequcndas  atque  diiudicandas 
ettc.org.l.fiquis  itbertatem.i.pUne ff.de  petitu. 
hertd. cvemens, extr.  dettfitb.  idemqj  ctiam 
eucnireinexceptionibus,maxin>eautem 
dilaro  riis,  *  .pruientia  m .  §./cxta.  extr.  deoffic. 
^&grf/.Hxcigicurconfideratio  a  condiro- 
nbus  huius  ordinationts  fola  impccrare 
potuit,vt  controucrfiaru,q  de  publicandis 
tcftimoniis,  vel  ad  tcmpusdirTerendis  mo- 
ueri  poiTcr,  extraordinariis  caufijs  adfcri- 
bcrenc,  vc  huius  qftionis  diiudicacio  cxpe- 
ditior  eflet.  Cetctum  cum  adhuc  alix  pro- 
pius  vrgeant , id  tanco iuftiori  ex  caufl*  fc- 
ciiTc  iudicandt  funt.  Ccrtu  n.eft ,  dilatione 
ad f  jpbandum  datam pemtoriam  eflc ,/./.  t+f 
C.dediUt.  Lfin.ff.defcriuejrdtlatio.k  nouam 
dtlationcm ,  vcl  etus  jprogationcfine  iufta 
caufTa  eiutq,  cogn:ttonedari  non  pofle,  d. 

&l.  aprocedente.  C.  dediUt.  dc  qua  re co- 
piotc difleriraus  C  de ddat.inprtUd. eiufdem 
///.Porroquia<;dttistcftibus  &abfoIutov- 
niuetfo  examinc  volumc,  quo dtdta tcftiu 
continctur,  acomitTario&aliisfubfcriptu 
&obfignatu,ot,afoimarocundarotultno- 
men  iuuenit,traTmtflum  ad  Iudices  in  huc 
finem  impugnat,neapcriatur,is  f  fufpe&u  /jt 
(e  eo  nomtnc  rcddtt,  q,  fruftrandi  cauflail- 
lud  taccrc  \Uc^i\xt,arg.c.nuli;iidttbitat,extr. 
deprafumt.  Quemadmodum  n.  is  vtdctuc 
vulncratam  habcrc  conlcicntiam,qui  poft 
iurametumcalumnix  incerrogaius,&iufc 
(usrelpondere,id  non  hchap  fipofiprafii~ 
tum,deconfeJJisin6.*c\  quiinftcumcnta,que 
apud  fchabcat^upprimit,^  CJefideinJlr. 
vclteftcs,quo  minusad  illuftrandamrei 
geftx  vcritatcm  producipotTinr,remora- 
x.\xi,c.confittutis,detefttbm.  itaetiam  is,quic- 
ditionera  tcftimoniorum,vndc  ludtcido 
fideallegationum  vtrincp  fadtaru  conftare 
poflir,  cu alarcinatis  qutbufdam  comcnris 
(vtplcruqificrifolct)  rccardarc  conatur,r. 
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finem  litibut ,  extn ,  tU  dolo  &  contumac.  qui  lafio iuramenri,  c ip  paflor t/is,  extr.de  exctpf. 

textus  in  bac  ml pe 6t i o nc  videcur  cfle  fin-  (JMaraut.tnfuofpecuLpart.j. dtfi.g.nu.tgS.^t 

gulatis,  cum anreafi  quidpropoaendum  fuo  loco  hanc  rem difTufe  profequimur,ita 

cflcc ,  &  toco  cempotc  dtlacionisidfacere  fane  minorcm  difficulcaccra  habicura  vi- 

potucrit&debuerit,  dequa  re  (uoloco.  dctur,adroifladecla:ationcconfticucionis 

Acccdic.quodcumceftcsaddeclarandam  Spircnfis  An  160a.tol.45.  §0?ad}&<muucf2 

vcrborum  obfcuritatera ,captt.cum cUmor,  fceuor.  vbidifertecauctur.adobrinendam 

itcmadfuppledum  illu  i,quodacommif-  hanc dijattoncm f nonopuseflcptobatin   1  yi 

£ariopromi0umcrac,M/>/^r/*4ar,«/r,^t-»  nccauflx , qux  qucra  prohibueric  merica 

tcj?  hu<  ,xcpru  poflinc,ircmqscx  aliiscauf-  probanonis  in  primadilarionc  explicare: 

fisludcxex  inconftancia  velcrcpidatione  Ied(arjsdfe,fiidoncam&  venfimilecauf- 

&varietatcrcfpon dcntis. /. demtnort  §.tor-  fam  ante  finem  &exitum  dictxdil«tionis 

mtnu.  & %.plurtmum.ff.  de quajlton.  L}. ff.de  allegent, cx  qua fi  de veritate  conftarct,cx 

tanto  raclius  difpoGcione  iuris  alia  dilacio  dari  |foleac. 

vcricaceminucnircpofljf.hxcfacvltas.illis  Vndecu  ceflancc  cauflalogiorisdclibera- 

intcrcamortuis,vclalio  fcconfcrencibus,  tionis  ccflec  quoqs  cfTc  £tus,7. inomni.ff.de 

interciderepofljr.                   ./■  4dopt.ejrc.cumctff&ntefxtr.dtappcllst.cz.\\iXG 

jfp     Porrofmalin  s  indulgendum  non  cft,  quoq;  effcctusdcbet,  vt^plixum  tcpusquis 

cttpit  ltcct,extr  dtprob4t.Lf4tu4perteff.4dUg.  habcacadimplcndaharuallegacionum  ft- 

Cor ntl.de fdfLinfundo.tfff.dtrei vtudtt.  Cu  dcmj.tnterdumff.de imdtais.lt.  cdtdtUt. 

itaqucis^quiroculipublicacipncmdiffcrrc  §  it. 

«jonapir ,  coc  prxfurationcs ,  qux  concra  fc  ym  Xaxation  Dcr  ©cnVrjte^ofldl 

mihccnt,quxqicundemvrgcant,habeac,  ^jdjaDrn/ideft, 

i1  ^pn  dcbcc  alienum  ararioncccnferi,fiin  Itemux4tiotxpenfirum  Utisejrdamnorum. 

dirimedahuiufmodialcercarione  ludices  Cumcaxacio  j-cxpeniarumcanquapars  1  jt 

fuo  oiH  .io  quantocyasfungiiubcantur5i.  &  fcquelaad  cauflam  cxfccutionis  &  liqui- 

€McetJeprobtt.& d.lfitis Mperte.jf.4dltg.C0r'  dationis  rcrum  iudicatarum  pertincrevi? 

mLdcfHf.^dco vc neq^ libcIlo,ne^,Iiciscon-  dcatur ,  /.  terminato.  C. defiutf.ejr lit.expenfl. 

tcftacione,nequc  fimilib.  (olcmnicacibus  finamw.C.dtiudic.dcopiinart.iz.codctxx 

opusfic.           §.    11.                 .  hiliusroatcrixinucftigationcreiicicmus. 

ymfocimhwmmanbctnotorbriu  .§  »3- 

tcn £crmwiubtt<2twtifanaj ideft,  ytm  fo  tin  Partfyv  btgcrt  ItiH  fofy 

Item  ftquts pttat prtmtm,*Ucr4m  ,4Ut  ter-  rtmg/'dclr, 

tUm  dtUttonem  ad prolrandum.  ltem fi  altquis  ktigttttium  ttliment* pttttt. 

Cognitioncm  de  fccunda  aut cetcia di-  Confcntaneum  eft  f  naturali xquicaci,  j  ^ 

lationc  conccdenda  ,  vel  ncganda caufla  vt  in  quibus  cauflis  ncccflicacis  &  piccacis 

inftruraentorum,vcltcftium,quib.inten-  rationescxxquoccrtant./.A/tf/i^^^w. 

tionisfuxfidcmadftringcrequisvclit,fine  l  necare.fi.de  Uber.agnofi.Marant.infitoffecut. 

1/0  (ongamorainterponi  dcberc,  feumcunc  p4rt.4.aUfi.p.nu.i6S.Marian.Socin.S.quoni4my 

rariones proxirao  5.  comprchcnfx , qux jp  extr.vt lit.non conteji.  vt  in illis cxpcdiundis 

infigni pattchicquoqj  inccrucniunc.  Ac-  propcnfara  voluntatcm  promtaroq;  opc- 

ccdicpre/udiciimcdiucricas,que,exhuiuf-  ram  colloccrous.Negareaucnopoflumus 

modi dccrcco  oriri poific ,icem dcfinuio /.  cauflarn alimencorum,  cum  libcria paren- 

aproccdcntc.CJedtl&t.  qux exigic quidc  par-  tib.Vel huiufmodi pcr(bnis,quas ex naturx 

tis  vtnufque  prxfentiam  &  cognitionem  prx(criproalere&tucrideheamus,viucdi 

cauirarum  procribunalnfcd  camen innue-  iubfidiadefiderac,//.  %.ntturMin.  Jnjlttut.de 

rc  vidcrur in hocipfo confcflu  candem  q-  iur. mt.gtnt.t&eiuiL inprinc. cap.iusn^turttle. 

frionera  dirimcdam cflc.  Ec  quamuis illud  dtfl.t.%.ucc4t  Lvnicj.Cdercivx0r.4clio.hinc 

arbicrariumcflcpuccm, grg.Lnonquidquid.  non(blumpropcradumefle,&dilationcs 

j^^rW/f.tamcnconucniensarguraentum  brcuiores  dandas  in  cxerccndohuiufmo- 

prxbcc  maturandx  cognicionis  &  decrcci  di  iudicio./.i ff.de reiud.vbiglofin  verb.con- 

inccrpoficionis.  maximc,  quodcuminccr  ^i/^i/wr.^r.ff.s.Scdccfummaciracogno- 

Dodores  non  facis  expedicura  fic,  vcrum  fci  -j-debcre,/./  §.Iuti4n.&LJiquisalibcris  §.  ,54 

-    addandamfccundam  auc  tcrciam  dilacio-  ftvelp4rens.ff.de Uber.4gn0fc.Lpenff.de hts>qui 

nem  fiifficiatallcgacio  cauflx  iuftx ,  &  ob-  fuiveldicn.iur.fnnt.ghfidiil.  ^fivelparemd» 
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vtrb.fkmrnAtim.Btrtcl.iMt.de alimtnt.nmm.2.       Harc cadero  qua? flio  nli m cn torum ,fct-  \jj 

C.dttranfacl.&tbtdtm  Cafirtnf.nnm  Altx.  iam  illud  priuifcgii  habct,vc  dic  fcriaco  dif- 

nu....Iafi>nn  tdem lafon/.tumhi.ff.detranf-  cuci &ccrroinari poffiUeadem  ff.de feriisej' 

a&.nu.o  B*ld.l.fiquisinfu*.n.i.  C.deinoffie.te-  diUtion.  qucmadmodum  hoc  ipfum  tan- 

Jhm,LudoutcjJ\{ottri.dtprtmovcn:is  H^fpiNor.  quam  ius  fingulare  eodem  loci  obferua- 

/tb.j.c.i.f.n .7  i. K^itbtric.tn d.%.(t  vdpartns.A-  runr glotlai*  verb. aUmenta.  Albertc./i.Sfin. 

Uxandi.i.fffo/mt.matrimo.  Uf.%.fraiudidaUs.  Ufonn.j.tod.tit. Did. Couttr. in epitom.de (f>on- 

lnjltt.dtticlton.n.Z4  Gomt\Abidn.f.Matth.dt  f*l.f*rt.2.t*f.S.$.6jtu.S.tirt*fintm.  Euerhard. 

K^iffUcl.detif.NtafoUs *■ prarterea  roulti  alii,  tn  UtoabaUmtntit adftam  cauffkm.ttraqmtl.Je 

quosrcccnfct  Anton.de  Larai.  %.Jivt/fa-  frimt/.fidcaufitaf.is6.Anton.dtLarad.  S.fivtl 

rtns  n. /.loann . Pctrus  SurdasintraCt.  de ali-  fartns.nuj.  Ufonin i 'dt a/imtnt.C.dttr*nf*ft. 

mtnt.titu/.S.priuil.2.  Porr© hxcdi6rio,fum-  AUi*tmsibidemn.if.  Pttrus Snrdm in trafta.di 

matim, tnd. %.fi ve/farens,  non  illam  habet  alimtnt. tit.t.friutt.2. num.7.  imo  quod  ma- 

fignificationcm.vcfcruatoiunsordinclu-  giscft,cradidcrunc  Do6totcs,vtgUffaint. 

dexdilationes  folum  circumcidac,  </./.*.<&  fin.dt ftrits.  Barto/.in/fiUusfami/tat.ffdtdona. 

retudtc.  item  lcuiorcs  probacioncs  admic-  Sfecm/.in  tit.de feriis  Ifcqmitmr.  n.7.  Akoinfms 

izx.,d.l.f  enutt. ff.de  his,  qmfui  vt/a/.iurfunt.tjr  fumma.  C.dtferiis.  Amton.de Larad.S.fi vetfa- 

d  i.i.%.IuUannsM.2.%.fivt/fartns.& SfoUnt.  rtns.n.6.  Bald.l.i. ff.de  tt(lam. n.i. AUiat.inZ.de 

fcd eciam.vc alia:  iuns folcnicaccs, quarura  a/tmtntis. C.detranfacl.nu.io. Barto/.in LmiU- 

fubcilis  obfcruacio  morari  curfum  huius  tts.C.dtttfiam.miUt.n.i.B*Ui.n.s.R*man.conf 

iudiciipoffic,remifTxvideantur.  Jo.n.t.loann.PetrusSurdfttd.tit.Spriui/.2.nm. 

JS5     Libclliauccrooblationem  f  nonrcqui-  to.&feq.  ctiam  dic,  qui  maieftau  diuini  nu- 

ri conftituunt Bald././f qmisinfito, n.s.  C.de^t  minis  7 faccr fit, pofle talcs  cauffas expedi- 

inoff.ttftam.Barto/.inlneeqmi4qmam.%.i.nm.2.  ri ,  quod  tamcn  intclligimus.fi  vcra nccefc 

Qotz(.in%.defiano,eademl.n.i.UO\ok.tbi-  fitascumpictate  coniuncta  id  a  iudicibus 

iemn.2ffdeimrifdtcl.0mn.imd.nmm  py  Iafon  cxiOT<\ncattc.fin.extr.defer.  vcluci  fi  filiuso- 

l.de*Jimentit.nm.f.C.detranfacl.Cutt.luniot  mniopedeftitucusid  aparence  defideiet, 

ibidemn.is.  Anton.de  Lara</.  %five/p*reus.  vcl  fi  parcns  paupertatis  &  fenecturis  in- 

n.t6.Miri*n.Socin.int*f.i.dtltbtM.obUt.nn.  commodiscoflictanshuiufmodi  vitxfub- 

S9.vtrf.70.faUtt.fof/ Marttnmm deFano , Hu-  fidiaafilio pcut,/fiqmisaUbtris$.iMprintif. 

bcrc.  dcBobio,  &Guid.  dc  Sufa.Petrus  tjri yfy.vclfipupillushaicexigata  cutoro 

Svnd\isintraciat.de  *UmentU,tttu/.S.frtutt.2.  fuo ,  /.  /.  &  tototit.  vbipupiU.tdutar.  dtb.vcl  fi 

nm.$.  libcri  perfonx  defun  :tx ,  vcl  ahar  fimiles, 

Indcetiamaccidic,*f"vcin  caufTaalimen-  proquibusmihcariuusprxfurotio,inopia 

torum  non  requiracutlitisconceftacio,  laboranccshocprxfidii  implorare  cogan- 

Abbas imc.fin.deoffic.ind.uu.io.Fttin.to/.t.vtrf.  cur,/.y? inftttmta,  27  $  dt tnofftciofo.  ff.  de  tnoff. 

Umitat  hocjmo/. ibidem. Matian. Socin.ind.%.  teftam.  Qua  tamen  in  re  non piaccr roiht 

quoniam,vtUttnonconttff.Anton  deLara,d.%.  collcctio  Pccri Surdi  d.  tit.  S  prtuil.  2,  nm.13. 

jivt/partns.num.tS.Pttrus  Surdns  dtcl.titul.8.  quod  curoha» pcrfonar , quz cameninopia 

frimii.  2. nmm.f.  qui  duoailcganc  idem  fen-  laboranr,poflinrdiebusfcftiuis  opcrari,  vc 

tientcs  Bartolum  in  txtramagant.  ad  rtfri-  fuxneceilirati  prouideant,^/- U  cst,t. xtra  de 

mendmmyinverbfigmra,verfanfiteonttftand*  fmis,pct  conlcqucns  ctiam  liceac  dc  his 

fir,itemMarantam^.^//?/»^.*.^.Etqui-  cauftiscognofcere  &pronunciare.Quam- 

6  demquodadtiarcoluroacrinct.hocdicen-  uiscmm  argumcnti  vltimuro  rocmbrum 

tcm  illum  noninuenio.  Maranta vcro eo-  non  improbem, tamen  anrecedcns,nifi )i- 

dcmnuroeroftacuic,  licisconceftacionem  roicibuseiufdem  capituh,&  aharurolegu 

nonrcquiri  incauflis,in  quib.proccdicur  circumfcribacur,t//)4«#»rP*»tfr«M/4».FfZr. 

fincfiguraiudicii.  Quod  auremcaufTaali-  facispcriculofumiudicaridebcbiclncclli- 

mencorum talis fit , id non commeroorat,  girous cnim dcilla neccilitate^quam nulla 

poccamen  videribocdixiiTc»./<f/.  cucauf-  culpa  noftraacccrfiuimus,  &quameciam 

famalimencorumdicacexpcdirideplano,  prouidercnon  pocuimus.  'fVndefeque.  ij? 

&  dic  fcriaca,quodque  fir  (umroaria,&  dif-  retur ,  quod  fi  filius  potuifTcr  profanis  dic- 

ferat  a  caufTa  legitimx  portionis ,  ex  quo  busex  quzftu  artificii  aut  operarum  fua- 

hoc vocabulum  yfmmm*rtmm, in llla fignifi-  rum  fc  i pfuro  fuftinere, quod  caufTa  ali mc- 

carioQcaccipit.  torum  dicbus  fctiatis  tractati  non  poffir, 

nifi 
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Tit.de  litis  conteftatli. 

nifi  perfonarum  circumftantiae  aliud  (ua-  vbiait,  vrmm  teftem  CafRccrc.DecUn.conf 

deant , cum  multi libcri  fint , quibus dede-  66.nj.voLj.  Ludouic.Molin.intratl.  deprimo- 

cori  cfTc  po(fit,fiadfordidas  artes  animu  fcnit.HiftAnor'.CMp.i6.nu.4o.<JMcnoch.hb.r.Mr- 

iuumappellercnr.  Vnde  paresdiucs.vel  a-  bttr.quaJi.cMp3S'tt-}2.PetrusSurdusintrMclMt. 

lii,quorum  eftahmentafuppcdicare,  hac  deMhment.ttt.t.quAft.rr2.n.22.Hxcz\iaicn- 

cxcufatione  fe  dcfendere  non  poteric,/./?  corumcaufTavcmaturc  ad  cffcctumpduci 

quisa  hberu.sff.de  hber.MgnoJc.i.verum.yoi  pom*t,eciarnhocpeculiareiushaber,quod 

illud  notaht  Do&ores,  cum  quifque  pro  Ucctdubitctur,anin  cauflaalimentorum 

modo  dignitatis  fuae  viuere  dcbcat ,  c.  quif-  appellationi  dcfcrendum  fit ,  vt  vidcre  li- 

quis.dijlinfl.41.  &  isdicatur  non pofle,qui  cctzpudTir^q.depriuihg.pUcauffa.cMp.rs3. 

yrx  verecundia  id facere  non  (uftineat ,/.  Spccuitt.inttt.deappell.  §.tnqutb.  vtrj/ednun- 

Qumtus  LMutim^X.Jf.THandat. I.7,  %  fnff.de  quidquando ludex.  VttAll. intrA^A.claufuUr.in 

smn.legat.  Vnde  illud  C  iccronis in  fuis orfi-  ttt  .Anpoffit  Alimentu renunttari. Bart. rn  l.  Me- 

cMY.^utbusautemarttbmautprudcnttAmtdor  U  ff.de  AMmen.fjr ctbariia iegAtis,  Tamenillud 

tton  eji ,  aut  nonmedtocru  vtthtas  qustritur ,  vt  fucfitacionem  n 6  habet ,  q>  hzc  ip(a  appel- 

meJtcinA ,  vt Archttt clura tvt  docirma rerum bo-  latio  non  fufpcdac  cxlecutionc  (entcmiz,  16% 

neftarum ,  bafuntdetu ,  quorum  ordini  conue-  Bald.inl.fttnftttutA.%.Jideinoff.teft.ff.deinoffi. 

niunt  honefta.Bartol.l '  r.C.demendicAnt.vahd.  teftMm.  isfngcl.  I penuh.ff.de  hts  ,qutfuivelAl. 

hbr.tr.  numer.  5.  K^dbbasincApit.  2.  deconuerf.  iur.funt.K^djJhcl.decif s  2.^.3. LAncclio.tnirAci . 

infddtum.numer.s.CouMrr.tnepitom.dcmMtri-  de  attent.it  f.trt.2.cap.  t2.hmrt.  24.  loan.Pctrus 

mon.part.2.capJ.§.6.nu.p.Crauet.conftpp. Ro-  Surdus titulJ.priuil.60.num jft  Hincadmo- 

hiid.co»f.$4-nu.7$.lwr.i.  i>i  itaquc  rilius  non  dumfcircumipecte  ab  ordinibusimpcrii  \6j 

obfcuro  Joco  natus  ludicio  pro  alimentis  in  vltimaSpirenficonuentione  An.  1600. 

eotperiricogatur.nonexiftimocxcrcmam  fo\.4?.§.Qibaucf}&tWtfto$cfAU<n.&cfQ\. 

illaraneceflicatisracioncconfiderandam,  48.§.<2&f((»ngfnD.conftitutumeficvidcmr, 

fed  (ufficerc  illam  pudoris  &  verccundiae,  quod  quamuis  regulariter  a  fencentia  Spi- 

deinde  ctiam  piccatis,  quxin  huiuimodi  rarprolacarcuifionis  bencficium  iraplora- 

ahmentisincerucnire  folec,adminiculura,  ripofllr.adeo,  vtctiacncxfccutionemfcn- 

dscl.  cMp.Jfn.  extr.de  feriis.  maxime  quod  fcr-  tcntiae  fuftineat:  tamen  illud  locum  no  ha- 

ttilsa  opcra  m  dicbus  feftis ftrictcindcca-  bcreincau(fisalimcntorum,inqmbus  fo- 

logovideanturprohibitarnonidcm  iniu-  lum  habcat  cffcctum  dcuolucndae  ipfius 

d  iis  obrineat,  quorum  intermiflio  ad-  eauiTx,nonautcmfcntcnti3eefTectum mo- 

fc.Siiuris  intcrpretationi  certa  ratione  randx.  Ex  his  apparecquam  f  auorabilis  fit 

poili:,/./?».  C. defcriis&fimihb.  adco  vt  non  caufiaalimcntoru.  Dolcndum  tamcn cft, 

vidcatur  eiTc  abfutdura,  fi  hanc  fuam  in-  tj,f  nonnullisinlocis,  &  fi libereloquiH-  tfa 

terpt  eutionem  certis  cafibus  declarct,f.a .  ceat,etiam  pro  cribunaliSpircnfi  cius  con- 

fjr  c.hcct. extrs.de f$riis.Fehn.cAp.qudinec:leJU-  rroucrfiaedccifione  itaproduci  videamus, 

rum,num.2.&feq.Surdus  dtft.tttulj.friutl.2.  Vt  paupcrcs  &  cgeni  m  aximis  incommo- 

nu  10.  disconflicteniur,anccquam  optato  ccrta- 

Admitcit  autem  hasc  dcfinitio  certas  miniscuentuporiancur.Erquamuispublir 

exccptioncs,  fi  tractccur de alimcntis prae-  cx occupacioncs, & mulcicudo  maximaru 

l6o  ccricr  ccmpons,f  iccmquaercUcUfiimlo-  cauflarum  AiTcflbrcsSpircnfcs  a  labcfru- 

cuplecib.vclquialiashoneftc  fe  tueri  pof-  ftracionisvindicarcpofliciNoputotamcn 

frnt.quasordinepcrfequuntur  Dd.d.I.de  aliorum  Principum&Ordinuracuriisra- 

sthmentis.  C.  de  tranfi-clt.  Anton.de Lara  Cordu-  tionem  fuam  conftare ,  fi  Iudiccs  &  Confi. 

be/tf&Peer.Surd.inhtcisfupradeJignMti/.  Harii  miferos  &  affliftos  homines  de  ali- 

£ft  &  aliud  bcncficium ,  quo  cautTam  a-  metis  laboratcs,fub  imaginc  iudiciarii  or- 

limencotum  in  profccutione  iudicii  prae-  dinis,&feriarumduci&impune  eludiha- 

luccrc  cetcris  vidcmus,  quod  fufficiat  ad  ctcnus  patiant ,  quoad  victi  calamitatibus 

2 g  j  im plcndam  dc ah mcntis intcntionem,"|" fi  pulfi larc , atqj (cdc ^ppria, fame atqj  fiti  co- 

fcmiplcnamprobationem  prasfliterir,^.  feetinuditatchorrctesexfpirent,arqiani- 

lpenult.ff.de hts , qutfui veUl.iur.funt. L2.  ma,quain  huiufmodi  anguftiis aegre  p  ali- 

velparens.tjr  §. mtminiffe. ff.de hber.Mgncfc  Lt.  quaculu  tcporis  traxerut.exhalec ,  vt  pditi 

%.luhanus.eodem  titul. Bartol.l.3.  %.cMujf*. ff.de  &  dcplorati  hocs  fuae  fruftrattois  hoc  pmii 

CMrbon.edtcl.DidM.CtuMr.praa.qMft.c.6.  nJ.  Utz^  vtlitcinterrajfTa  nihtl  cxfolucrc  co- 
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gatuur.  c.nonnullt.txtrJerrfcript.  l.proptren-  93nl>  fcUc.n/n.12.  hoc  capiteadmonnimas, 
ttum.Cdetudtc.  Timcndum  itaqucctt,ne  multo  magis  probandum  crit  m  contto- 
huiufmodi  homincs,  &  tam  imqui  Iudi-  uettiis,  quxcnam  iincfig  nai  idicucr.cr- 
ces ,  fcntian  t  vmdictam  diuinam , qua? tar-  ceri  ioient,in  qua conditionc cil "c  quxitio- 
diratcmiuamgrauitatepcenje  compcnfct,  ncscircaex(ecutionememcrgcntcs,/.«<tt'- 
vt&alibicooqucftifuinus.  uo  Pto.  !<>.§. (ifupcr.ff "  dere  /W/f.vbi  verhum, 

§.  14.  fummittm ,cam  iignificationciu  admittit, 

%ttm&J(btn  Dcr  Itqtffrdf  ion  /  (£rfc(U*    ac  (ioinncsillaj  particula:,dequibus/0r/if- 
ff Oll/tntD $0« Q$lt£ting  Dcr  2)ithtll/i  1  ci t ,       mtn.ftpccontingtt, de  vtrborfigntficit.  vt  quis 
Iteminctuffis  itqutdttionu .exfetuttonu  ,ejr    proccdat  fimplicitcr  dc  plano  iincitrcpi- 
effcflusreiiudtcttt.  tu  &  figura  iudicii ,  vt  candem  voccm  m- 

Euidenspre/enrispronuntiatiratioeft,    teliigcndam  ciTe  contcxtus§.  innuit,  &a- 
quod  ad  auitoritatem  rei  iudicatx in  tuto    pertc  codem  loci  arfirmant  Barto).  num.t. 
collocandam  Iudex  poft  primamdilatio  K^ibertc.num.2.cjr4^»gtLuum.t.{^ilex.n. 
nem,dequatnLfin.C.deifitr.retiudtc.cuia$    2.lmoi.num.if ttfinnum.4.Cumtn.nu.6.Zif 
Jocofucceflerunt  induciar  fcx  feptimana-    num.it.  Sccundoideuincere  videtur  vera 
rum  &  trium  dierum,  dc  quib.  Andr.Gatl.    ipfius  vcrbi  cxfccutionisetymologia  &in- 
prtcJic.obfirutt.iib.t.ctp.itj. velarbitrarium    terprctatio.Qujdenimaliudcftfcxfcquii  *W 
rempus, vtinnuitctp.48.huiusnofir*  ptrtis,    (|uam  qucrn  c*»mpcllcrc  ad  folutioncm, 
ddationcsalia:amputand*fint,vtconftat    cumaliis  remcdiis,dcquibus«r</.4^jM>i,w. 
cx  Ldebitmbut.ff.de  reiudic.  cjrL  ordoiuru.C.    §t.& %fipignort.itemi.ord»iurit.C.dcrctudit 
eodemtitul.ciementtn.difpendioftm^eiudtciis.    i.i.ff.fiqutstusdtcen.nonobtemp.  (ed  etiamfi 
&rationelegis,/fr/8/j»/4  C.  de frucl.  ejrltf.    tergiuerietur  man  11  m  1I1  tan .  l.qut  > efiituct c. 
165  cxpenfqux  ctiam  iilud  euiciifc  videtur,"f"vt  ff.dcreivindic.L2.  C.de  his.qut Ltroncs occuit. 
huiufmodidifceptationesfumn1atim&  fi-    Tcrtiocommendathanc  aflcrtionem  i.fi 
nc  ftrcpitu  atquc  figura  iiidicit  cxcrceri    w»o^/*///.^.&ratio]cidem  g.infcrta.fcauf  16? 
debcant,/.* dtuo Pto  %fifiiper ff.dt reiudic.  v-    iam  pccunia:  cxigenda?  hanc  ruifle ,  quod 
bi  dict1oncm./irww4//w  ,itaaccipiuntBar-    noluenc  prartor  obligationcm  cx  obliga- 
tol.  numer.t.  Itfin  numer.4.  K^dicxtnd.numtr.    tionibus  h  eri ,  item  defi  mtio  L  termiuua.C. 
2.Ctfirenf.numcr.s.RtpbtclCnmtn.nnmero6.  defiuiJ.fjriit.expenf.quodncfasfit^poitab- 
%^ilbt ru.  num.  4 .  Ztfiut nu.  9.  idcmq^ dcfcn-    folutum  &  dimidum  iudicium  litcm  alte- 
dunt  ibid.  Barrolus Lintrt,eodcmtttul,nu.i.    ram  coniurgcre  cx  litis  primxraarcria:iri 
j  Ctftrenf.num.::..lotn.tb  imoln.j.  idcm  vidc-    quam  fcntentiam  quoquc  conccpta  cft,  /. 
tur pt obare textus tn l .4 .  %.fiexconucntione*  fi quis. C.dereb, credtt. ejrtureiur.  in hzc  vcr- 
ff.todemtitul.  ejri.2.C*odcm.  Vndcex  tradi-  bz:Pofldefinitintmtntemfintentiim,qutprt- 
noneBartoli</././«/r-i.»«./.&aliorum,quos  uoctttonefufienftnonftttvelqui,pofiqu*mfue- 
fuprarcccnfui,uon  requinturlibcllus.qui.    ritipptUttnm,corrobortttfuertt,nuHt  modore- 
bus  aditcto  R  odcric.  S  oitczdnLpofirem  iu-    nictre  iurtmtntum ,  ejriterum  tdprobttionem 
dtctttm.ffderetudicnu.to.  Ncut^n.dcpignor.    vtntrecuiqutm  concedtmus,  nerepetittittefinit 
ftrt  ^.prtnttptlt.Stiycttui  tnl.crtditvrts.nu.10.    negottitltertusctufftfittexordium.  Iteni  cap. 
C.depignoribus.  Coier.iu  tricl.deproctff.txftcu.    ydcdoioejrcontumtcit,  quod  difcernit^v; 
ptrt.j.ctp.f.  num.j.  Ncque ctiam  litis con-    itttbm femel imponendum , ne ptrtesvttramo- 
teftatio,  Btrtoi.  d Lintrt.  num.r  Atextnd.ibi-    dumgrMtntur  Ubonbus  (j  expenfft.  Qin rio 
dem num. 2. ttem hfon,  Ctfirenf.Cumtnus  Zt-    connrmatpofirionem  v;uj  ratio  leg»St«M- 
fius, ejrtltiinprinctp.tUtgttiJnnocent.inci.de    nortnntsvtgmttqutncfue^t  jf.de minor.tnm- 
itbeU.obitt.  LMtritn.Socin.  tbidem22.nottbiL    teg.refttt.  fquodpciiecutiocx  caulfa  iudi-  f6<j 
numtr.22.  Rodcrtc.Setre7<tnrepeiit.dtcl.Lpofi    cati  iit  pa»  ata.Non  potcft  atiu  m  dici  para- 
rem indtctttmffdereindtc.num.fi. Ferrtrienf    ta.qadhuc  longu  iud  lii fufflamen rcqui- 
informtltbelittclionisretiis,inverb.fitmmtrie.    rat.VndcIudcxcxlccutionii,quauis  prai- 
numer.fi.Coiermdic7.ctpit.f.ptrt.j.nu.4.Coa-    tor  fit.no  dcbct  cognofccrc  dc  meritis  pri- 
iectarium  itaque  crir.vtctiamin hismatu-    onscaumj,fcdillud foluinfpicere,an fitiu- 
rationi locus fit.  Namcumilludinomni-    dicsnamti.fiprttor.^.ffdetudictu.  Quinro 
busiudiciis,qua*  fummariarn  cogrtitio-    huic  finitimacftdcciUo/.^.^rr/W.$> 
ncm  habcnt,  fic  taracn  ad  ordincm  con-    excoauenttone,  vbi  intcr  ordmcm  exiecu- 
(uctumalligantur,  proccdat,  vtfitprn%.  tionis,&mdiciifolcmnisdifttnguitur. 
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Cctcram  hic  cxoriturdifficulcas.quod  petit.hertd.t.i.C.^utnd.exfacrt.prttorUtutoris- 

cum  fint  duo  modi  fcnicntiaadcfFe&um  Cctcrum  dilfcntiunt,  6dfcontrari.nu  171 

produccndi,f  officiumIudicis,qtiodim-  opinioneminriarque  xquitatimagiscou- 

ploremus,&ac}ioiudicati,dequibus/. in-  lentaneam  elTc  depra-dicant  Arch-diaco- 

trtff.  dere  iudtc.  an  folcmnitas  ordinarii  i  u-  nmyctp.fcut.2.qutft.i.gioff.m  t.qui  de  tsoffitie- 

.  dicn  in  vtroque  membro  omiifa  videatur.  fo.ff.  demoffteJlam.gfoffCiminertnnu  vtginti 

Ecquidem,  quodad  officium  Iudicis  atti-  qutnque.4i.ff.demtn.minteg  reft.  IttnnestbU 

nct ,  fi  illud  muocemus  pro  cxlccutione ,  moU t.intra dtesfeptemff.de retudtctta.num.2. 

non  cflc  hoc  cafu  ordincm  iudicii  necef-  dumait,hancfentcntiaradeiurcverlorern 

farium^tradiderunt^./.w/w./; ff.de reiu-  chnciMc*.n.6.Iafn.6.Zaf.n.tovbiz\x.t\ot  eft, 

J7°  dit.\Btrtol.numer.t.^1/igel.infn.lotnnestb  exconluctudtnehancinterpretationead- 

Jmol.nnm.i.tjr2.RtphttlCumtn.nu.2.  \^ilcx:  nnlfani,  Rodertc.Saire^in repettt.i.po/l  remtu- 

nu.6.&7.]tfnu.s.CiJlr.nu.i.idemCtJlr.l.4..%.  dtctttmptrt.t.n.p.Btidust.tilori.C.detureiur. 

*itpr*ttr.n.2.Specul.tnttt.deexfetutfentcnt.%.  n.z.idem  Bald.IfcdJiduopatroni.%.fiquisiurt- 

breutter,tnprtnc.^ndr.Gtt/.itb.i.c.iij.nup.  uerityinfn.ff.de  iut eiur.^A 'nton.de  Btttrioinc. 

Btid.  L  confenttneum.numer.  26.  Cquemed.  ejr  t.dettbet/.otiat.  Maritn.  Scan.  ibidem  nnm.+t. 

qutnd.Iudex.Ssiyc./.trediteres.n je.C.depigno.  verf.22.f1t/ts.  vbi  in  fine  hanc  fententiam 

Rederiz.Soarez.mrepetit.t  pcjlremimdictttm.  rcccptiorcmciTetradir,iJemquevidcntur 

numtro  4.  ey  1 0. ff.de  reiudtc.  Coierus  intrtdtt.  fenttre  Sa\ycct.t.j.C.deprgnor.  num  jo.ejrtpje 

deprocejj.  exfecut.partj.  cap.s- num.j.vbi  plu-  Bartot.ibidem%nu.26.NeguJtnt.  ^fntbaran.  r> 

rcscommcmorat  Mtrtnt.  injuojpetul.part.  multittti%quesrefertejrJiquiturCoter.intrtcl. 

4-dtfi .o.nn.i s7.L»nJranc.inrepetit.ctement ft-  deprocejJ.exfecutiu.part.j.cs.n.j.dviTwfcon  171 

pectntingit.in ij. concluf.  Marian.  Socin.inc.r.  tenduntin inftrumenris, quzparatam  ha- 

extr.de ltbeil10blat.num.4t.  verffccundofatiit.  bcnt  exfecutionem  cxconf  ictudinc,  fta- 

Ceterum  fi  iudicati  acriointentctuc.cunc  tuto,vcl  pa£to,nonopusdlefolcmnitatc 

nouo  atquc  ordinario  procclfu  opus  cffe  iudiciali,  lcd fufficere  qualcm  qualcm  pe- 

cxiftimantBartol.^./.w/r4.^f«/W/cj!r./.  titioncm.EthancconclufionetBvidentur 

PauimCaftrenfl.4  §.ate  prarer.  num.2 .  Cynsts  afferercpeneomniaargumenta,que.fupra 

/.abexfecuttone.C.ejuor.appett.nonrecip.  Batd.t.  conucnienti  fcric  congcffimus.  Accedic 

Jicaujfa.C.deexfecttt.reiiudt.  Ethancopinio-  dcdnuioi.cumtntet.Cderecept.trbitr.ybiz- 

nem coromuncm , & ab ca  non  difceden-  6tio  in  fa&um ,  qux  nafcituc  ex  fcntcntia 

dum  acbitratur  Cuman.  dic7.t.intra,num.2.  arbitri,paratam  exfecutionem  habct. 

quarauis  in  pundto  iuris  conccndar, con-  Ncq; obf>antargumentain  conttatium 

tracium  vcriuseffc,S  .  ecuht.in  titu.de  cxje-  addudtj.Acctpiedafuntn.incafib.inquib 

cut.Jentent.§.breuitcryinprincip.tdem Specutat.  nulla  iudicii  folcmnicas ,  8c  condcmnatio 

in  tit. deitbett.  cencept.  %.nunc dtcerdum.  verf.  przccffcrir.  Et  quamuis  dubitati  poffit , 

2f.-^f%oinfutfummt>titu!.dere  iudic.Iomncs  quznam  fcntentia  receptiorfit.cum  And. 

K^indr.  tntddtt.adSpecuitt.locofupraaticgatOy  Gail.  vna  cum  Cumano  ptofltcatur, con- 

in  quam  fcntcntiam  quoque  inchnar  Bal-  traciam  fentetiam  videri  communiorem: 

d  us  l.mtnor annts  vigintiquirtque.  Mtrtntt  to-  timen  fi  au&otitacem  glofTx  &  coru,  quos 

eof  fprtatt.gito,  Angcl.rtptttt.U.Cdeiudtctis.  reccmuimus.pondus  dcniq;  argumcnto- 

n  26  'JM.Fcrraritnf.mform.exftcutton.fenttn.  runi,confuccudinisintcrprerationem,dc 

tnvit.verbo.  Hisadiici  potcruntlunoc.A:  qwaZil.^./.MWr4^«,coniun&alcge,«/«ifc 

Holctenf. mc.cum  venerabitss ,qui  limplici-  mttrj/rttatione.  ff.de  tcgib.inconCiliumadhi- 

tcr  dtfenuunt,ordincm  iudic:arium  fcr>  bcrevclimus,poftcriorfcntcciapra:fcren- 

uandum  e(Ic,iiucconfugiamusad!udicis  da ccnfcbicur,maxime  in  Germaniz  tri- 

officium,liuca<.la3  onemiudicaii.M.mc-  bunalibus,qea:  iubcntucfcfccomponecc 

tUTarg.i.iffde'Jen.ejrtft:h.effcratur.Ctdctit.  ad  excmpluin  prxfentis  ordinationis,  & 

eonteji.i  quibus  cauffa  cxfccutionis  nufq':l  ftyli  in  confiftorio  Spircnfi  rcccpti,  qui,  vt 

aperceexcufetur;  dcindc  trg. l.intrt. ff.de re  tuBor ejl Andr.Gaii.d.iib.t.obJer.iij.u.io.pir- 

iud.  hictextusvideturrequircrr,q>agatur  tesexfecutionisaccommodare  i  »let ,  iinc 

iudicaciaetione.  Verbum  autcm ,  *£*/*r,  iudiciotum  ftrcpitu &ocdinc,cxfurama- 

denocace  ocdinariam  ptofecutionera,*rg.  ria vidtoris.vel eius,qui paracam cxfccutio- 

Uictt.%  (i piures  ffdeprocur.  ejr/.is,tpttdjuem.  ncm  habcat.petitione. 

ff.detdend.  L ittm veniunt.  §. idem rtcle.Jf. de  Qui bus fundamcntis ia&is contrarium 
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crit ,  vt  dilationcs  &  termini  brcaiorcs  ia  bilcommunt.nJff.de 4cq.pofigl.USfa i*ter~ 
cau(fa  cxtcntionis  conftituantur ,  quam  AclumMvcrb.imptrfiefium.ffdeubut.exhtb. 
otdMtiisiudiciis,vthocnofiro§.&t.2.i.de-  CritrJ»»u^Jtft^M^^^tJ^ 
bttortbff.it re iud.lftdtbttori.  f.de iudiciis.  toi.  vbi  plurcs idc  dcfcndcntcs  rcrcr t ,  tdqj 
Secundoctiamiltudefficitur,inhuiuf-  confirmaripotcftaudoritatclcgis/fif.C.^ 
modi  cauffis  non  ©pus  cflc  libclli  concc-  ordsn.cognit.itemLfiat'tsapefte.  CadUg.CorneL. 
piionc&Lobhtionc.clem.fiapecontingtt^  defialf.cfcifcitata.extr.dereftit.mmttgrmzx\- 
vtrbor.figntf.  &ibidtm  gloffa  atque  Doclores,  mc illa  cofideratio»c admifla, quod  ctiam 
maxime  Bartolus  &  Lanfrancus.  Idem  infummariisipdiciistalesexcepttoncsrc- 
Bartolus  noroinatim  dc  exfecutioqc  lo-  uci(olcntJ.,.§M.fubiungit.f^^ 
qucns  d.Lintra. UJ.  ImoL.n.i. ^Lexandnu.6.  UBe  aquo.Sfitdeteftamento.fJ.adSC.Trtbtll.Ljt 
lafion  n.6.^nton.de  Butrio  cap.i.deUbetl.obtat.  ss,  a  quo.ff.  vt Ugatorum  nomint  mpoffefftoncm 
^indrtasGaU.d.obfiii3.&uUtDoclousfiupr*  mitutur. 

eommtmoratt.  Eft  prarrcrea  peculiarc  in  omnibusex- 

Tcrttoinfcrtur.nonrequirilitisconte-  fecurionurocaulfis,vtappellationcsabcx- 
ftationcro  J.tUm.fiapeconttngit.  Docloresm  fccutionetinicrpofitznonrccipiantM./.  i/j 
tocts fupra  adegatu.  **  txfiecutione.ff.  de  appettat.  Ub  txfitcuttonc.  C. 

*73     Qu irto ,  tcropore  t  mcffium  & vtndc-  quor.appeinonrecip. &qu*ibtd. aglofi.Bart.& 
miarumcxfccutionispattcsnonfuftineri  Ddfcriptkconfignatajunt, 
aut  diifcrri,  d.  clem.fikpccontingit  ,ittm  l.  2.f      Quaeftionis  autcm  eft,  an,  qua-  dc  cxlc- 
defitriu,&quodibidemnotaturtRoman.t.i.§,  cutioncdiucruimus,ctlocurohabcantt»n  i7i 
fitdtxctptunturff.dtftriis.numtro6.  loan.  And.  cauffisliquidationis?  Etvidercruridemdi- 
in addit. adspeculat.ltb. 4.part.t. titul.de ttbett.  ccnduefle , argumero  eorum, q traduntur 
conctpt.mm.ij.tnverb.offtrtndus,  ^Alexand.   inconftitut.Spircnf.Ano.i6oo.  $.%[*  AUdji 
t.i.%fidtxctpiuntur.ff.dtfitnu.BartJ.i.S.nun.  @fr«t//'/.^quodqica,quxdc  totod^a 
tiatto.ff.deoptr.nou.nunt.num.  20.  Imola  tbi.  funt,dequalibetipGuspaftcintclliganrur, 
dem numer.17.  in fin.  ^AUxand.nu.iS.AngeLn.  Lqn*  dt toto.  f.  dt rti  vindiccpapralis^xtrM 
3.Roman.nu.3.Frideric.Stntnfts)ArcbtdtacAn-  ofiftcdtUg.  Cetcrumimpugnarchanc  fcn- 
ton.de Butrio,&*Ut,quiatUganturab^AUxan-  tcntiam  vidcntur  ca,qux  fcripta  reliquc- 
droM-»x»ttam.  Caftrenf.LpenuU ff.de ferits.   runt  Ktid.l.minor.vffdtminor.minttgrtfl. 
Mtranta  in fuo frecul.part.a  dtfttncl.p.numtro  n.2.  CMarion.  Socin.d.c.  1.  de UbtU.0bLat.nu.4t. 
/7/.textus  cft  cum  %\oKicap.Jin*l. extr. dts  circafiuem. quod quoticfcunq}  liquidationc 
iudiciis.&ibtdem  Panormitan. Fttinjnumer.13.  f cntentia:  opus  eft,forma  iudicii ordinarii. 
Omnes  tamcn  hi  Doftorcs  vidcntur  id  fcruanda  fu.Quatindifceptationcitadi.  l?7 
conccdcrccocafu,  quonulla  rcquiratur  ftinguendumputo.vr  ftquidem  dccxpcn- 
caullz  cognitto,  alias  exiecutioncm  ficri  fisiudiciirractctur.quodczexa&tsiudicii 
non  pofle,praetcrquarain  cafibus,quir«-  cxroagnapartecluccrepoffint,n6efleor- 
ccnkntutl.  i.S.Jinat.  &t.2.&Jiq.ffdeferiis.  diniiudiciario  hiclocum,quodhuiufmo- 
Nam  ficxccptioaliquaobiictatur.qcauiT?  di  quaiftio  taxatione  Iudicis  facilc  fopia- 
cognitioncm  rcquirat ,  fupet  fcdendum  a  tur. Lterminato.  Cdtfruel.  & Ut,expenfJfon* 
profccutionc  iudicii.  Quod  Gitafit,ma-  cimus.cdeiudtc.  Qupd  fi  vctodcliquida- 
gnam  rcftridiionem  rectpietdo&rinaln-  tione  aliarum  rcrum  agatur,tuncintcrcf- 
terptctum  ,dumconftituunt,foleraniaiu-  fe,anIongiotcm  traftatum  il)a  rcsrcqui- 
dicii  in  huiufmodi  cauffis  non  obfcruari.   rat,an  vcro cxpeditaratio  fit  omnem  dtffi- 
Qu*  autem  fintfolcmnia,  cxplicanturin  culraremcxpcdiendi,vthicmancatvfita- 
dtct.cUmfope  contingit, op^octtc declarat,   ta  cxfecutionis  ratio ,  illic  vcro  procedac 
incontroucrfiis,  inquibusfincftrepitu&  declaratioBaldi.Coarguit  cmmL.fin.C.dt 
figura mdicii  proccdttur , tepore  meffium   eompenfiat.item S.in bonafideiJnftttu.de atiio*. 
&:  vindcmiarumiusrcddi.  magnam  clle  difFcrcntiam  intcr  res,quae 

*74  Quintoinfcrtut:  Exceptioncs,tqua?  liquidac  fint,&qua:  multis  ambagibus  in- 
longiorcmindaginemrcquirunt,nonim-  nodatar,aIriorem  cxpofcant  indagincm. 
pedire  exfccutionc,fcd  ordinariz  cogni-  Vndc  &  reus  ad  defcnfionem  fui  potetil 
tiont  {ctuzti,vtteJf1aturBart.L.4.S.condemna-  etiam  ordtnariaiuris  via  cxpcriri  ,arg.  L.pe-. 
tum.  AUx.n.4. Iafin.S.Rip.num.i.Baid.l.exhis  teneU.cdetemp.tnmtegr.refttt.  Etcnim  cum 
prddiisMt.f.C.deeMfc7.AretJjutnr*Uter. S  ni-  multar  fint caufl* ,  cx  qutbus  fcntcntia  in^ 
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eerta  profcrri poflK,puta,quoda<aiovni-  8otdefemcnt.  exeomman.  in6.html.  2.  C.vt 

ucrfaiis  in  ludicium  ht  dedu<3a.  l.rtguUri-  Utcpendcnt.ejrcsp.  cum dtUfli,  extr.de dol.  & 

ter.ff.dt petit.beredit.cumi.fej.hcm  quod  rcs  contumsx.Deciusd.csp.i.detudic.n.2f.SpecaUt. 

petaturcumfru&ibus,acccflionibus,praf-  intitul.dt preUt.fent.§.i.verfifcduumquidiu- 

ftatione  damni,  itcm  crus, quod  intcrcft./.  dex.Fetin.csp.2,detefitb.cegend.n.2.intctcffct 

2.C.detnutiLfiipuUt.csp.cumsdfidem,extr.de  ancontumaciafiteuidcns&notoria,  vtin 

refiitffjtist.  itcm  cj uod  pcr  rcrum  naturam  cep.venersbiUbm.%fecn6.deftntent.exc0mm.im 

rcsnaconftitntitit.t.qusdetetsffdcreivin-  tf.anverocantumticprafumciua,  vtprimo 

dic.scX  hSto  aduerfarii.  /./.  §.qmasutemnen-  cafu  citatio  neceflaria  non  fit,  fecundo  vc- 

nanqusm.ff.quoram  legstorum,  vt  in  $.  curare.  ro  aliud  pr  obemus ,  srgument.  d.l.2. ff.fi  quie 

Jnftttut.de scl.tr sdtdcruntFsbtrnu.  13.  &  feq.  tniusvocstus  nonierit.  t.}.  %.(isddtem.ff.dere 

Ang.n.3.rjrfcq.Scbncidcvv  n.2j.  &feq.  Myn-  milttsrt.Dcc.d.csp.i.nu.26.pofi  Anton.  dc  Butr. 

yfc»g.»./*.facilcquilibcc,eciamnoncxactx  Abbst.losn.sblmol.Arct.Bsld.l.ftqusndo.C.de 

cxpcricnciz ,  iudicaucrit ,  non  omnium  tcfttb.  Pctrum  K^inchsrsn. in c.  2. dcconcejfione 

eandcm  cauflara  cfle  in  tra&acu  liquida-  prsbend*. 

cionis.  Vidcrcturf  camenhocvlcimumdiftin-  181 

§.    if.  dcionis  mcmbrumfuam  dctcriorationcm 

%ttm  aUt  gfocfeat  Mandatorum  pcena-  habcrc ,  vc  no  proccdat  eo  cafu ,  quo  iudex 

liurn/ideft,  certara  pccnam  commmatus  fit  inipfop- 

Itemomncscsuffs  msndstorampcenaliam.  ccpto, Bsrt.l.inpubcrtb.%fin.ff.defufpecl.tato. 

178     Qjuimuis  frcgularircr  ab  cxfecutione  /»/.quodcxtaliGorominationc  fatisincel- 

incipicndumnonfic,//.t£/*.C.df«ty?c*/.  ligacur  cicatus  cfleproexcuiarionegraua- 

reiiudic.Li.l.intcrlocutio.Liuiex.  C.commtns-  minis,  Alex.Li.ffftquitiusctic.nonobtem.n.i. 

tioncs,  tpiftol.  ejreptgrsm.  i ftcumnulls.ff.dtre  lsfonibtdem,na,30.  verCttnendotsmcnconcti*- 

tudtc.  I.  dcvncqttofy.eod.tit.  tamen  cmergunc  ftoncm Bsrtoti,  losnn.sb lmol.  l.fifinits  S.Iuiia- 

ca«flx,cxquibusIudcxaprarccptoincoa-  nnsff.dedamn.infecl.Feitn.cap.2.detefitb.cog. 

rc,&  pccnam  ,fi  non  pareacur,comminari  arg.eius text.n.+.^Anton.de Butr.  &  Io.Andr. 

V9  poteft,velucifipcnaliiudiciof  iurifdi&io-  qui  illo  cafii  audores  func,  cciam  tenere 

nem  fuam  dcfcndit.i.tff/iquuius dicen.n$n  ientcnciam  cxcommunicacionis.  Scd  harc 

nbtemp.i.2.  infin.fffiquuinius  vocatusnonte-  ipia  fenccncia  difplicuic  Caftrcnfi  d.  I.  t.fi 

rit.LnuQum.C.dc tcfttb.ct.de iudtc.  qais iusdicent. nonobtcmp.i  i.n.s-Abbsticsp.i. 

Nec  debec  ahenum  a  ratione  idipfum  deiudic.nu.30.  Decioibidcmn.26.  verf.moio  in 

videri,curo  in his,qux coram ludicc fiunr,  pradtfl.  D u x cnim  func rariones, quibus  hi 

auc  explicari  dcbenc, concra&a concuma-  Do&ores oicuncur:  Vna, quod  pcena arbi - 

cia  cum  concemtu  coniunda  vindi<3am ,  trio  iudicis  augcri  poflit  vel  minui. /. tiitci- 

vtau&oritas  Iudicis  in  cuco  collocari pof.  t4s.%.finff.deoffic.prsfid.K\tct%,c\\xodahn\x- 

Gt,cxpoCant,i.obfirusndum ff.de offic.prsfid.  dumfic,illumcondcmnari,quifortaflciu- 

i|o  &  finhis,qux  manifcftafunc,ordo  iudi-  ftam  habecnoncomparendi  c.iuflam  ,1.2. 

chnontcapititntjsp.msnifefts.cspqasLo-  Sfifffiquisiniusvoc.nonierit.i.3.%  fisddiem. 

tbsrius.  csp.de  msnifefts,f2.qusfiion.i.  csp.eui-  jj.de remiiitsr.  i.  contumscis.  %.t.ff.derc  tudic. 

dcntis,  dcsccufat.  I  es  qus.  C.eodem  titul.  Lnui-  Subncdtic  Caftrcnf  idcm  cciam  in  fcnten- 

ium.c.de  tefttbus.tjrc.2.  cxtr.de ttfttb.cogcnd.l.  tiacxcommunicationiseucnire,vtverum 

281  fin.C.demodomaiclsr.^Etqazmnisa.rnnkis  cffcctumnonhabcac,fi  cahscomminacio 

in  dubicacioncra  rcuocecur,anadfcncen-  inccrceflerit,fed  rcquiracur  fecunda  mo- 

tiara  fiue  declaracionem ,quod  quisin  poe-  nicio , cura  alia declaracionc.  Ec  fanc  hacc 

namincidcrir,requiracurcicacio,cumBal-  vhima  fenccncia  nonvideturcarcreratio- 

dnsl.2.ff.ftquisinimvoc.nonier.  illamnon  nc.quodfdurum  &alicnum  abarquitace 

eflcncccifariam  ptonuntict, srg.cj.extr.de  fir,iilura  in  p^nara  mandaco  comprehcn- 

iudii.Bsrt.tsmend.l.i.n.t3.\^iiex.n.2o.K^ing.  famdcclararc,cuipervaletudinera,cera- 

nj.Romsn.nu.s.Csfirenf.nu.+.&f.S.i.  Vndc  pcftatem,catJiiuitaccm,velvim  maiorcm 

pro conciliationc  dtftinguendum  cft  cx  nonlicuitillaracerc&exfequi.qua:  man- 

fcnccocia  Anconii  dc Bmrio  inc.t.extrs,de  daroexigcbantur/i^y?^^/. iudic.fifi. 

imdic.quemfequunturAbbasind.c.i.n.2S. Fcti.  eauff.fscl.nonebttm.  idq;  ftylo  receptum  circj 

ibii.n .g .  Lspus  sttegst.73.  inctp.pralstus  irregu-  d  cc laran  c  A  n d  r.  G a  1 1 .  Ib.r.  obfc  100.na.prjr 

guisrittcoLi.Ybia\lcgu  Innoccnc.  argx.dtU-  fcqucnW urmfcr.Ub.iJtt.it. ohjer.j.  Rut^rue 

lii  t 
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6$z        CommentariiPetri  Gilkeriii  ad  Lib.I  ILCod. 

Ru/and.  intrac~tst.eUcommiJfar.ltb  j.cspitett.  difcuticadara  cflc  edoccmur  ex  dereto 

num.6.fjrfiq.  Ncc  mutacquodtn  vltima  vificarionis  AnniV/.§.;©fmnacrjaucfyvcfi- 

confticutione  Spirenfi  §.&dimf  ftdja&er/  ncdclcctudierumin  ordine  nouaru  caut 

/*/..?^confticuacur,nonparcntesmanda-  ferum  hac  concroucrfia?  expediri  poflinr. 

to  pcrnali  in  cxpcnfas  finc  vltcriori  cita-  Hisrcfpondentillaedi&apcenalia,  qucin, 

1S4  tionc  condcmnari.  Promtafcnimmota;  quatuor  illis cafibus.de qaibas  captt.2j.c0d. 

diiHcuIutiscftconciliatio ,  feparatara  eile  4£r.difletitur,impetrarHolent, putafipc- 

cauflam  expen(arum,&  mulcrarpecunia-  riculura  fn  mora  fit,  quod  dilatio  rci  da- 

riac,  quac roandato  comprchcndatur,  Ioan.  mnum ,  quod  poftea nullo  modo ,  auc  ad- 

ab imoU.fi 'ftniuS  lulUnm.ffMoptr.nou.nun-  modura  difficultcr  farcin  qucar.infligerc 

tiat.numeroiS.fjrtbidem^Uxand.numer.42.  poflir,  cuius  rci  exerapla  fupra  §.  7.  iatis 

argu.cconftitutm^dtprocur.Bxidmi.fiancimm.  rnulta  propofuiraus,  &  aliud  cxemplura 

C.dtiudic.num. ro.Zsftm  num.  16.  vbttamen  ftatui poteft cx/.ij. tUc.% quo.ff.adSCTrtbtlL 

rcquiric  comminationem  iudicis  citatio-  %fidetefiamento.i>erfidictndumtrit.vbicc\c-  1 

ni  primx  infertam  ,  diccns  hanc  fcnten:  res  incognofccndo  partesaccommodan- 

tiam communcra ,  ^^c.;. ^«<//f, D<f.  tur,quod  hcres  anrcreftitutioncmdifce- 

n.27.Albcric.l.t.%fin.ff.fiquisimdicen.nonob-  dcns  hcrcditatis  iure  ftdeicommifiarium 

temp.rjribidem  lafiontnprinc.  Ugisn.  zo.gloffc.  fraudare  porcft :  iccm  fi  rcs  dilationcm  fcr- 

conftitutm , extr. deprocurator. Imol.i. qutdam  rc nequcat , fccundum ca, qux copiofc  cx- 

tonfuUbat.ff.dertiudic.  quod,cum  tractatur  pofuimus//» §.6.hec tit.  Hucctiam  pertincc 

decxpcnhs.illanaturafuinonficpccnarc-  cxcmpluradcco.quicontcmtaoperisno- 

fpeclu  accipicntis,  quippequi  conicqua-  ui  riuntiacione  caftrum  aliquod  in  loco 

turfecundum  lcgcni fancimm.C.de  iudtciis,  controuerfoc^ificat,vndepoftcadifricul- 

quodafecrogatumclt.  D.ucriam  autern  tcr,autnullomodocxpellipotTet,arg. co- 

cflc cauflam  cius pcenx , qux damnuro  fol-  tum ,  quat  mcmorix prodidcrunt  Alcxan. 

ucnctinftigat,  &lucrumaccipicntiappor-  i.naturaUter.%.nihticommune.n  2i.ff.deatqu. 

tct.  Qux cum ita fc habcanc ,  non incom-  poff.Jafinibidem.Ztfim n6o. CMinocb.rttuptr. 

rhodccxdcfinitionc  noftri$.infcrtur,di-  pofftjfremed.  /.n.jop.Bo/og.n jo.RoUnd.aVsil. 

lationcsetiambreuiorcsin  huiufmodica-  ctnfit.nu.jp. Beer.qttaft.22S.tjrpiuresalii}qats 

fibuslocum  habcrc.  Si  cnim  iudicii  tble-  ibidtmDoclortsreferunt,arg.eepMttrmyexirat 

mniaintahbus  cauffis  remiflafunt,fcqui-  dereflit.fifol.&ift*Um.%bcUijfime.jf.quod<vi 

turquoquc  dilationura  raateriam  modc-  autcUm. 

randam cflccUmfitpecontingit, dtvtfbor.fi-      Tcrtius  cafus  cft,  f  cum  cx  mora con-  tSi 

gntf.  Scdcamenhicobferuandumeft»  ca,  troucrfix  rcfpublica  graue  vulnusaccipe- 

qux  a  nobisdictafunc,  plerumquelocura  rcpoflit,  vcluti  finundinximpediantur,/. 

habere,  fi concumacia  in  non  comparcn-  t.  C. dtnundin.  i.fi/tt.  §  fift.ff.de fcrtis.rc\an- 

do  contrahatura  tcftibus,velfiraihbusin  ,nonxfubfidiahocmodointcrpellcncur,/. 

caufla probacionis, vcl fi mandacapcenalia  fin.ff.de appeUat. iccm  li inftauratio fiat mcc- 

incauiraexfccutionisemanarinr.  nium  ciuicacis,  portarum ,  pomqtiorum, 

1 8  ]     Porro,fi  f  tnandata  fint  cum claufula de  aggcrura,fori,vcl domus publicz,quarum 

reftituendo ,noncurbando,derelaxando  defcnfione  falus,  incolumitas.vel  rtilitas 

arrefto, iolemnia  mdicii  fecuanda  erunr,  ciuium  contincatur.  arg. i. omnes proutntia- 

Gail.Ub.j.obfi7S.nJ.  CMindan.  Ub.2.  demand.  rum.  i.  turres.  l.nemo.  l.nemini.  I  quia plurim*. 

iuaUcum.t.p.  CdeoperibmpubUc.  cadcmintclligi  poflunt 

186     Porro  infraandatls,quxfincclaafula  deaqu;ductu,portu,&idgenusahisope- 

decerni folenc,aliud  probandura  eft:in  ribusneccflariis,&advtilitarempublicam 

quacaufla  inprimisfunt  mandaradercla-  fenincnx.ib.ladportm.Ceod.tit. 
xandis cz^x\\iisiAndr.Gsjid.obf7S.nHm.i.&      Quartum  mcmbrum f  eiufdcm capitis  iSa 

fef.Mindan.UcoaEcgate.  gencralccft ,  &  complcditur  omnes  iilos 

tS7    In  eadem  f  conditione  (unt  pcenaUa  cafus,  in  quibus  ex  aucroritatc  iuris,  vcl 

mandata,  qux  ratione  oppignorationis  laudabilisconfuetudinis.finevlla vlcerio- 

perionarum  &aliarum  rerumpro  aliisde-  ricognitione,abcxfecutioneincipipofljt. 

ccrni folent,dcquibus/i/>r./tf.a.f.*i. & fu-  Iracnira  vcrbadict. cap.  (£$ WttttxmMtafr 

mmeAndt.Gii\.inUbr.finguUr.depignor*.  tiU  <S«r?  W1&#ant>aina,  /  Darii&cr  Dic  Sfaf* 

In  his  enim  omncm  cunftationem  adco  frr(idjc  flftw&aKn  $tl  O-ffnnat  tfUtUnlan 
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Tit.de  litis  conteftat.U  Gft 

ft)r  ftftff  oon  Sfcljfd  ot>ft  ©ctoojjnfcric  toc*  lcx  hocipfumnon vidcatur  ftatuere,  cum 

gcn gfbctt?  /  ono  toc  oif  ffbigbcgongtn  /  aud}  eo  cafu communi  diuidundo iudicium  in- 

ofinctnia,cwcitcrc (SrPannfnufj furftraffwiir*  dulgcat , tamcn  cx  vi  rationis,  fi  illacon- 

tii$ oDcronrcdjftndf|l<j  }U  §aftcn.  MJ/  csnffk  iungatur cum  /./.  &  2.c.quandMc.ftnei»dict 

tut fa&a ,  tn  autbits tmperiaita  mandata  dcccrni  ft defendere ,  ejr /.  ntc quidqnam .ff.deoffic. pro- 

fctantur,profccxiure  ejrconfuttudintptttrtn.  conf.§,jcdctfiq*U ,  id  colligunrcodcm  loci 

tur,<jrqu*admijja(in€  vUeriori  cognitione  ,4-  glofTin  \ctb.turifdicliont,d\xm  tradit,quod 

mmaduerfione  dtgna  aut  intttfa  ccnferipoffint\  propofiro  huiufmodi  periculo  iudex  o- 

qua?  fatis  oblcura  fiint.  Intelligo:  cxcm-  miflo  ordine  iudiciario  poteft  litigantes 

plum  proponipotcftcx/./*/<>r,£iu/r/fr/*-  compcllcrc  ad  paccm  &  tranfactionem 

rium.fj.de admtnif.§.jideponi,vb\prxiot,nc*  hc\cndzm,K^lbtricusibidtmn. 4. Cajir.0,1, 

g: c : t o  ordineiuris incipit  a  comminatio-  £t  quod  hoc  cafu a prxccpto  incoare pofc 

ne  lcgitimarum  vfurarum,nifi  tutores  pe-  fit ,  apertc  tradiderunt Bnldusi.ffuptrpof 

cuniam  pupillarcm  in  hereditate  inuen-  fJjiont.n.i.C.dttranjacl.  Cajir.n.4.Saiyc.nn.2t 

tam,  vclcx venditionc mobilium, vcl  alia-  Roman.ntt.3.  ejr 4. Dtciusnj.i^Alciat.nu.iS.ejr 

rum rcrum.deponancadprediorum com-  ftq.Ufnn.s.^Ux.n.3.  idqj arg.ciufdemle- 

parationem ,  &  fi  dccrctoobtcmpcratum  ps  ejr  i.fn.inprinc.ffquodmetttscattffafacl.efl. 

non  fucric,  iubentur  iudiccs  dc  admini-  i.itltcttns.%.  ntpotenttores.ff.de  offic.prafid.i.f 

ftracionc  cognofcentcs ,  au&oriratem  hu-  feruus.  C.quodcnmeo.  t.fipater.  C.  quibonuct- 

ius  decreti  fcqui.  Hicenimiptadepoficio  dtrtpoff.rdctn  Andr.Gail.moxlubiicit,ra- 

ex  difpofirionc  legum  miniftcrio  prxto-  lcm  iuris  dcfinicioncm  quoque  proccdc- 

ris,  cuconbus iniungicur,& quia  omiffio e-  rc, fi  rcs fpcftaret ad  feditioncm  & turoul- 

ius  digna  ccnfetur  pccna in  ipfa  comroi-  tam, arg.t.penuttffad Ug.Cornel.de sicariit >fi 

nationccomprehenfa,idcirco  iudices  de  roandatum  deccrnaturgratiavitandifcS- 

cutela  difccptanres,  finc  vlteriort  cogni-  daluro, uUegatcUm.paftoralit.%.ftn.dcfent.ejr 

tione ,  huiufmodi  vfuras & pcenarnipfi in-  reiudic.cap.  cttmoLm,dccicricconiug. cap.cnm 

fl'gcre  pofiunt.  Part  ratione ,  fi  tutores  ne-  tentamur,dtprabtnd.tjrdtgnttat.ittmcap.2.dt 

gcnt, fc pecuniaro  habcre  ad  alcndos  pu-  frafcrtpt. ejj-tbidtm  Ftttn.  multos  ctfusfcandaU 

pillos,firoilis  vcl  maior  comminario  in-  recenfentem.  Sed  fane  prztextus  fcandali, 

rercedere  folet,  fi  poftea  mcndacit  con-  nificuropcriculofitconiun£cus,nonraci- 

uincancur,  quic  &  ipfa  fuum  cfTc&um  eo  Jcidem  prxrogatiua:  habebit,vcapparero 

czC\x(ott\ctMt,d.l.tutor.S.%.idemfoUntfacere%  potcft,/icafus,quos  idcm  Fclinus  perfc-  . 

ejrl.iusaLmentorum.%fedfnonconfitt.  Huc  quitur,bencpondcrarevclimus.  Aliaex- 

rcfcrripotcftdifpoiitio/./.$.f*»» potronus.  emplaipfius AndrcxGail.adprzcedcntia 

Jf.deoffic.prafec7.vrb.itemi.3.§.(jrquiapttrum-  mcmbra  rcferri  pofiunc.  Hucpcrtincnt 

queffJeojfc.prafecl.vig./.ntcquidquam^.de  compulforiales, qux  impctranalitiganti- 

jolino.ff.de of(ic.}roconfittml.trtditoTts.C.dt-j  busfolcnt,  vtiudcx,qui  id  facerc  rccufa- 

ftgnortbus,  vbi  pa&um  a  contrahcntibus  rct, cogatur  mandata  prioris  inftanria?  e- 

intcrpoiicum  id  conciliare  poteft;  multo  dctcinjraeap.31  §.©oaocr&croort0^3lid3# 

igiturroagisau&oritasiudicistaliconuen-  tex\itcmfupr.part.2.tit.3i.§.4.p.io.ejrfeq.And. 

tionc  prxcedentc  id  impetrarc  potcrit,  Gail.hb.i.obfcru*x.i34.n.i.ejrfeq.  curaiudcx 

glojf.inSf  rui vero.Infittut.de Ubcrtin.tnvtrb.  exdifpofitionciurishuiufmodi  achcderc 

trarftttt.Albericusinl nccqutdquam.§.i.Batdus  teneatur ,  /. necaufpu.  C.  deappeHxt.l.pr*cipi- 

tbid.!afinnumer07.  Excmplum  confuctu-  mtts.C.todtmtit.%ptn\tlt.l  ftapndqtttm.C.de_s 

dinis  psoponipotcftininftrumcntis.quai  tdtnd.     Idcmquoquc  proccdit  in  cauiTa 

ex  raoribus  cctorum  locotum  paratam  inhibitionis, t^indr. GaiLltbroprimo  ,obftrtt. 

exfocunoncm  liabent.  Lddusl.ttiam.nu.2.  dctimaquinta  ,nu.3.vcrfcadem  obtinent.item 

C  deex/tcut.rci iuJtc.  ^ingel.l.fidtbitori,2i.n,  obferu.u.i34.nu.4.  ejrfq.itemobjer.r44.n1.ejr 

j  tf 'dettdictu.  CcUrus  tntraclat.de proctjftX'  fq.quimunidcmditJ.cap.  /^.««M.noter, 

ff:ut.pert.i.c.i.n.it.&iS.  His  rclpondcnt  elfcdiffcrentiamintercompull'oruics,in- 

c^empi  icongeftaa,b  AndreaGail.//^./.^  hibitioncs,  &  cctera  mandata  pcenalia  , 

ptctpubl  c./.isi  quii:iisnnnda:aiinecbufu-  quod  in  illis  non  ftatim  dccrerisaidijri. 

ladc.crni iolc  r.fi.i. moann <.ir>orobuer.  busliterisiiitcrponarurdccretuin,quoiu- 

feru  %  l.  t**ifftm  >t.i7.<ju<  tUtts  $.ejt ,<jy ini-  dcx  in  pccnas  priori  mandato  infcrtas  in 

lium  'ttbitj.ficuijirtu  Et  iiainuis  cadcm  cucntum  vlccrioris  contumacix  condc- 
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tj  54        C  om  mcntarii  Pctri  Gilkenii  ad  Lib.1 1 1.  Cod. 

mm-mr,  fed  iudicis  excufationes,  fi  quas  co»jht cx Ub.2 :\ hnituordtnitionts^ap.zi  .v\\  i?j 

iuftashabet,adhucaudiri,vel  polTeeum,  capitacomplcctitur.  Vc  igiturpnmum fic 

parciuem  mandato,pccnaseideminfertas  fecundumcaputcumhuiufmodi  poiTciTo- 

cuicare.  Diucrfura  autcm  ius  etTe  incete-  rioiudiciorc&ceomparari  pofllt.ita  fanc 

ris.  Etliceteonomincfarpc  variatum  fic,  vlcimum  capucahas  qualicates  icquircrc 

tamen  nouiiliraa  conftuutione  Spirenfi  vidccur,vr  fcilicec  controuerfia  intcr  hu- 

anno  160 c . fo 1. 1 9 .  §  ty  £sfc tt»ot  ttt alicn ntan ■  iufmodi  Principes  vcl pertonas fit ,  vt  peri- 

datts  ftncciauftla, ccnz  forma  litigancibus  culofirootus,criftcsprogcirus,aut  fedicio 

pra?icriptaelt,quomodo, & mcer quod tc-  ncs  indc  exfifterc  polTmt ,  tunc  cnim  lo- 

pusmaiatis  fincclaufula  parcrc  debeant,  cum  clTc  lequeftrationi.  Etenim  ex  his, 

lcilicccnon  facilc  amplius  admitti  cxce-  quxcomplcxilumus/>yr^yfy*(y7r./>r0/fo£. 

pciones  fub  vcl  obrcptionis  in  fecundo  ad  cauifam  hums  rciucdu  tot  qual  ta;es 

termino,  qui  induigcrifolcc,  vcquisdo-  nonrcquirianimaducturaus.fedlufncctc 

ceatdcparitionemandati,  fcd  illasinccr-  metum  armorum. 
minomandatoinfcrtasproponcndascife,       Principio  iraqiie  intellig«*mus  cx  ipfo 

nifiiudexad  inrcrpcllationem  ipfiuspar-  A\\&t.Gdi\.d.obf6.Ubr.i.n.2.nc<\>\\bc\\um 

tis,ponderatisiei,cxuiTa?,interualli,atque  folcmncm^iuq;  etiamhtis  contcftatio-  jpj 

aliis  circumftantus  n.u.im  dilationcm  ,  ncm  nccclTiriamciTc.curopartib  quxdc 

quas  tamen  vnum  autaltetum  menlcm,  polTcfljoneitacontendanc,vc  vcnncji  qux- 

auc  ad  fummum  quinquc  nonexccdat,  da^rgumcncavcrifimiliapotrcliioimcon- 

putaueritcribuendamelfc.Sdcndumpre.-  currant,ccrtum  tcmpus  conftuui  iolcar, 

tcrca  cft,eo  rem  nunc  rcrnporis  f  dcdu-  intra  quod  reus  artkulos,  quibusiuralua 

ctamciTc:  vc.liquatftiofitdeparitioneroa-  vcl  hmdamcnta  poiTcftionis  perlequatur, 

datorum  pcenalium,  il!a  in  ordine  noua-  cum  nomipibus  tefhum  dclupcr  cxami- 

rum  caullarum  cxpedin  pollcnt, Chrfoph.  nandorum  producar.  Exlnbnisautem  vl- 

Schvvanman.infm procefCamerai. Itbt. c.jj.  tro & citro  articulis  polfc  floriis ,  captaque 

lilud  nuliam  dub.tationcm  habct, harc &  delignationcactorum &  tcftium,quejcura 

fim.liamandacaotdinemiaris,pucaltbc)li  ipfi*artuuhsproferridebcnc,nulliarcicii- 

oblationem,  htis  contcftationcm  & fimi-  lorum  cditio  fit ,  ncq>  rclponfiones  ad  ar- 

lia  non  requirerc,vt  conrtat  cx  Impcnali  ticuIoscxiguutur,nccctiamiuramcntum 

Conftitutione  Ratisboncnfi,  S.  gurtcr*/  calumnix.Hoccft.quodmmirumaliiDo- 

-  Sm&jumwrfctttl-  ftorescommerooranr,inhuiufmodipro- 

§.    ic*.  ccluiiudicii  ordincm  nonrequ  n,x//f/7f/r- 

y.m  <5<tc$cn  Ocr  firnti^m  <pofTtf|ion/  dtt ioan  Ctphal.tonf ip.ub.i.m.  4.Bald.mUrdi- 

ideft,  narti  C.dtreivincj.n.p.Ant.Captc.deitfsf.Pttr- 

Ittm  csuffk UtigiofapofftJJicnu.  tim  T^ouantnfm  repetit.if  qumdo.  C. vndc_s 

t9t     QSX  rorma  t  ut  tudicii  &  dilattonum  vt.».it>7.D  d.Coitar.pracJ.quafl C.17.U7 Fran. 

jn  cai  fTa  htigiofa:  polTetlionis,  oftendit  Curt.tnt.admonendj.jf.de  tureiur.n.2oj  Iacob. 

And  Qx\\Jtb  1  obfer.6. Cetcrum,dum captte  Mcnoch. mpraiudiu recupcr.foJJtjJ.nu  26.Ma~ 

fcq  num.  1.  s-  &  6.  lllud  :ii  cadem  caulla  clie  ruut.Soctn.ttt.de Ubtll  obLt  c.i  faUiut.  S4.  vbi 

conftiriift,quoiudicium  momcntancum,  alios  etiam  cuat  lok  ph.  Ludo v.c.mdecfo. 

l$t  quod  f  D.dac.Couar.//£./>r4#.  qus/i  i.c.17.  Perufi*  itb.i  c.2».n  2.ChriJi  Sihvv*nm.  mjuo 

inrerim  Yocar , G jlli,  vt  doctt Guid.  Pap.  q.  froujf.camcral.ltbr.i.cap.16.  Accedit,  quod 

SS2.~X\t*<\.intraU.mortumdtftrtpo([tJJiontm  quamuiscitatioparrisrcquiratur,cum  riu- 

vtuo.part.  p.decLr.p.mfiu.Rxbitft/uptrcon-  lulmodi  articuliproducunturwtcm  {tom  t^y 

cord.Rtgu  Framitejtt.de  annatistxcc\cdcm\x  ipfccommilTarius  tcftes  examinat, lccun- 

nomine  ind  g  tanc;quodqucclcgannori$  duroeajquxdifTctimus/»//?^/;^,/^.^ 

hngua: Lt  na:  obfcruatorcs,  vtAUtatMbr.i.  ttfttb. &ljiiudtctslinjr.  dt/id.mftrn.quod  ta- 

partrgor}jt,ap.f>.Lbr.6.c.24.Budtu4l.2.i.&tum  mcn  lila  111  prafinti  caulTa  riccclTina  non 

pLcutfftt.ff' dtortg.tur.  tjr  Corafibid.n.S.atqHt  {\\%vt ofltnda 2itui^conf.So  nu .4.  loJiph.Lud. 

Ztftus ,  <_^f U  x  ab  Alex  Ub. 6.gtntal.  dter.  c.io.ejp  d. dtitj.  2 0 .  n  2 .  d  e  1  n  d  c  p  u  b !  1  ca  1 1  o  t  c  i  i  i  u m  i  n 

tbtd.Tiraq.inaddtt.  Hotoman.Ubr.i.  tbjertc.j2.  hoc iplb iudicio  non  admittitur,  And.  GaiL 

Turmbu  Ub.tj  aducrfc.2j.\\nd\c\K  vocanc,  d.obfr.6.n.2.Dtd.C6uar.d.q.i7n.4  verfquitt- 

nonnihil  obfcuntatis  habcre  videtur.  E-  toejiprtttertaaduertendum.  Pratcrca  hcctin 

nimuei o  caulla  litigiofx  polTcflionis,  vt  iudicus  ncduru  ordinarus,  fcd  ctiam  fum- 

manis 
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Tit.dc  licis  conteftat.auth.ofFeratuf. 


rnatfisconcelTuravnicuiqifitcontrateftcs  dicium  nulium  inferat,  quod  non  folum 

aut  inftrumcntaexciperc.f  quodfufpecti  in  petitorio,fcd  etiam  in  pofl?flbfio  p!c- 

fint.&c.tamen  in  hociudiciomomenta-  nario  reparari  ncquear.  Vndeidem  D  d. 

neo  illud  partibus  non  liccbit,  vt  ofitndit  Couzt.d.q.  t7.num.4.-[vcrfoc7jueadbuiusy  200 

Ftltn.inc.vtnitns.n.2.».is.argetustextus.Ca-  commemorar,neqmdem  (uppiicaMont.q 

pu. decif.io.Did.  Couar.  d.q.iy.n.4.  vtrf.ftpti-  Principi  exh  beatur ,  dc  qua  tn/ftqais.  ejrtn 

motfi.tjrvrrf.nonotfi. xjkafutr.infuspraclt:.  auib.qujtfupp/icatiofupr.deprecib. Imptr. tfiir. 

ttt.de pojJc(f.n.2s.  Egotamenarbitrarerhoc  locum  cfle.Imo.quodmagiseft.idemCo- 

calu  offiao  Iudicis  incumbcre ,  vt  fraudi-  Mnt.d.q.iy.n.  4.verf/extumadbacaccedtt,lc- 

bus  occurrat,rtqaod  a  partibus  ficrine-  curus  Anto.Capi.&nonnullosahos  quos 

quit,ipfetamcnpcrfefupplear,maxtmcfi  ibidem  commemorat,  conftituit,  mino- 

cuidensfufpicio(it,4rg./.^a//Jir«w.//f/w/.^.  rcm  viginti  quinqueanm*notiaudiri,et- 

drs  ff'dttc//tb.Lfin.infi.defid.tnfir.cuxnip(c  iamfilccaptumeflc  proponar,quodintra 

cx  officio  fuo  non  prohibeatur,  adinqui-  dicm  conftitutumlubrico*ratis,  &inco- 

rcdam  rei  veritatem,  etiam  tcftes, qui no-  gitantiae tcftes in iura  fua  no,i  prod uxcnr, 

min.ui  non  lint,  ex-iminare,  vt  ottendit  a\legAt/.Seto.JJ.dere/l.tninttgr.Qiodhnsz- 

D. Jac.Couarr.</.f./7  num  14  quamuisipfc  pudinedubiumeft.cutn  1  i  ciniftanaia. 

vim  cdfttruercvidcaturin  Uylo  &  confuc-  lmd  fuadcrepofl3nt,jdeoqjhancqna:rt.o- 

jp7  tudmcregni  H  fpaniar.  f  Bgo  tamcnnon  ncm  roaturiori  deliberauoni  rchnquo* 

dubitaucriiTJ,ctiaraiureciuili  id  iudiccra  Qjj;dauremobtineat,fi  lli,qi  i fcturbatu 

poirc,(itimoi  armorum,  6i  hincnalccntia  in  pofleflione  dicit,prarfumtio  iuris  relu- 

jncommodaralemopcram  rcquirant,*/^.  ctnur,idemDidac.diIigcntcrpetlcquitur 

d L4qu1fmutnjf.de  %<fujr.qutalt*s%.ett,&tn^  ind.q.n.n  6. 

tipit ficutiujttmtfi Honitftndtntur. fi.de par-       His  ita  digcftis, & ftudioderepubllca 

nu,tnmfimilibus>Ant.CiM.dttif.t).tnprinctp.  bencmerendiinmediumpropofitis,non 

posl fxc.dt  Butr.Btib.Frtnc  Arttm.Aag.  (jr  Ca-  adco  magnae  diflicultatis  clfet,  idcra  m  fc- 

Jlrtndn  binccauff>»  adducles.  Commilfano  quentibuscapitibuc  ciufiiera  o<  din*tionis 

camenhancfaculurcmnon  puro  compc-  facere,vtfigillariro,quidiuriseflcr,perfe- 

tere, per  ca , quar pcrfcq  \oxtnt.tudicts,tnfi.  qucre.'» fed neprolixiorfim, &q> mcmbra 

tkfid.infir.mllvetbi  coinm<flijms  plcmo-  priora illarura  naturam  ccrta  ratione  o- 

racfL-nt,  &aliudfignificaren'.  ftenderinrjidcircolatisinprxfcnriihabc- 

19 S     Notandum prarereaelr.quod quamuis  bo, quxdara digito lufpenlo attigiire, non 

in  cautfa  probaronis  tres  ddationcsnon-  recufans.quo  rainus  copiofius  id  f»ciam, 

nunquam&q  lartadatilolcatvdquc  ftylo  figratum  lectori  ammaduertcro.  In  calu 

Camcra?  Impenahs  reccptum  fit:  taraen  lcgis  "\dttftmari  libcllumfolemncra&litis  2ot 

in  hoc  iudiao  fummario  duntaxat  vmca  cohteftauonem  non  eifc  necctfanaro,  o- 

<1*latiodctur„Y»i.  Gu/.do^fru6  nu.4.  itcm  ^.cvtt\itVotvx&Ubr.t.commun.conclufi,n.rap. 

l9p  quamuis  appellatio in cauilaf  polfclfionis  t9.ins./imitat.^ind.G<tt/.Ub.i.vbJirif.i2  nu.2. 

nonreiiciatur.faltcm  quoad  «ftjctum  de-  Schvvanman.injuoproceff. hbroprtmo  cap.iS. 

uoluuuum./.vnic.trfi.fi  demomentpojfagat.  Idem  quoquc  probatidcm  AudieasGail. 

tamcn  in  hoc  iud.cio  vindici  uum  aliud  fi  tradctur  de  rclaxando  iurciurando  ad 

probandumcft.Primo  qiu.dilludconcili-  ctTe&umarrendiMbroi.obJeruat.2}.numer.2. 

ctnatutaipfius  iudicn.cum  pcrtincatad  ^i.vbietiamteftarur,ndeflcncceflarum 

quiete  &  tranquillira  c  rcipublic^.quod-  hbelli  oblationcm,  aut  Ltis  conteftatio- 

quctalis  fenrcntia  non  adco  graue  prariu-  nem. 

diCiatnin(cxzt,IoJipbusLvdouic.dtctfPeruf:      Qjidautf  obrineatincauflisnullitatis,  20» 

lo.numerep.  IicobusJMtne.hiui  rettnend.pof  qnat  obiiciuntur,  vt  exfecutionem  impc- 

ftjf.remed.  vlt. n*mero4*<  B.n  ntend. dtci,.ont  diant,confuli  poterunt  Bacx.mL^. §.eonde- 

y^.num.io.ItfouinLijuedtujjlt.jfJereiudicat.  mnatum.Jf.dereitsditat.n.j.  A/ex.nu.s.I.tJ.n.s. 

nu.29.  Dcinde.quod  hxc  lcmcntiacenfea-  Zaf.*.6.tyjeq.  Andr.Gitl.^r<?  i.obJeruat.nj. 

tur  tflc  intcrlocutoria,  a  qua  prouocatio  mmw.fi.  Q^tidprobandumlitinconttoucr- 

clVcnonCo\ci)/.2.jf.deappc//H.recip.velnot.  fiis,qua:rationetutorumoriantur,oftcn- 

Drctmc$nfs02.Crauet.tonJi49.num.4.^ljtt.  dimus  fupra  numtro  14}.   Dc  cauflis  lc- 

tonf.121.n  9.  Did.  Couar.  d.q.t7.  num.2.  h/tpb.  queftrationura  etiam  ccrra  ratione  locu- 

Lttd.dccifipcrufi2o.n.?,xnkxitncc\xm  pias.u-  u(umusfupr*n*mtrojsS.  Erprstereaadiri 
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potcrunttextus&Doctores*»/.^». /»/?.<&  tiocauflarum  extraordinariarumabordi- 

ordin.  cognit.  ittm L  litibus.  deagricol.  ejreenjit.  nariis  feparata  intelligatur. 
Ubr.it.  Sunt  przter  has  cauflas  etiam  multi  alii 

26>      Porro,fiincauffisf  pupiflorumvclmi-  cafus,inquibus  ncdum  propcrandum  fir, 

norum  pctatur  decreti  interpofitio,  fum-  fed  etiam  litis  contcftatio  &  fimiies  actus 

mariam  efle  hoccafucognitioncm  intclli-  non  requiruntur;  fed  quia  tatis  nobiseflc 

gimus.§.fi»JnJt'it»t.quib.aiienarJicetj»t»on.  debct, quod  praecipuas  cxceptiones  per- 

ttemLfancimus.C.deadminift.&ptric.t»t.&  fccuti  fimus  ,idco  ctiam fupcrfcdendum 

ovftt/.eodcmq;  incaufladecrcti  referripo-  cfleduximus. 
tcft  Lntptffim ff.de  rcb»seor.q»ifubt»t.&  c»r. 

funt,itemLi.ejr 24njr.de pr*d.det»rfmcdccrti.  Authcntica  offeratur. 

nonaitcnand.  • 

**4    In  quaf  caufia  fint  a&us  extraiudicia-  Svmmaria. 

lcs,intclligimusexrationibusw/r/w§.».  t  QtiAr( fiMMtumftttVt <ilorrt,hbtUum*fftrrtt+ 
^p.propofitis.  Vndcnonalicnumaratione  matur. 

videridcbet,firationecontinuationisdo-  2  C$a Uhellut eferendut fit.&ctaut expenjis. 

nationum  aliqua  difficultas  oriatur ,  can-  s  ?*itu  ***** ffrortuU  tnferenda  fitn,  &  fdtiuffit 
dcm  quzftioncm  mature  expcdiri  debc-         dtnda.  ..... 

rc.  Mouct  cnim  &  alia  rat:o ,  quod  pro-  *  ^tum 

bandi  facultas  hoc  modo  impcdiri  pof-  ,  ^n  ^dtx  temput  hac  autbentica  prafmium  mi- 
fit,quo  cafu  omncm  moram  amputan-  nutrtdeiurepojjit. 

dam  eflc  c  o  n  ft  a  t  ex  cap.  quoniam ,  vt  lilc  non  6  Quidautem  confuetudint  rtceptnm fit. 

C0ntejl.itemautb.fiquupr4ftns.infr.de  ttdibut.  7  mdtciumjit  nuilum.fpartei expreffm vetts- 
In  eadem  caufla  lunt  cxcmplationcs  pri-  cite  conjtnfmm,  ntltbtRm  eftrretur,  f«4<* 
uik^omw^tcapit.tumdtleMt^frmat.  fj™'  ?ondem'  Do£l§r"m 

t////.<^mi»///.itcmconfirmationcsdotium>  ,  Do7™&ar,Hmtnt**jj™*tm*p*rtu. 

cura  talis  caufla  omnerarauorcmmerea-  9  Dottortt  ejr  arg 
lutJ.i.fffoLut.  matri.  item  clcm.  dijpcndiofam,  inmtttur. 

deiudtctts,tn  verb. tn cauffismatrimonii,tjretts  10  QuaftntemUext 
quoquo  modotangentibus. 

ios     Demiflioncf  expriraodccreto,quo-  /^Vminlitis  contcftationef  mcritanc-  r 
modo  fcilicct  cius  nominc  fummaria  co-     r^fOtii  ab  vtraquc  partc  expromenda 

gnitioduntaxatintcrponatur.cdoccripo-  fint,  vtiudcx,  dcindc  ctiam  littgantes  de 

ccrimus  ex  authcnt. &q»ii»rat,i»Jr.dtbon.  ftatu  ncgotii,&  dc  intentionc  aduet  fe,  par- 

autl.  i»d.poff.item  /  z.fupr.  vbtinrtmatlio  ex-  tis  cdoccri  poffint ,  &  in  ca  re  longe  potior 

ercertdebcat.  Si  difceptctur  dcmiflionecx  fitconditio  aftoris,  quippc  in  cuiuspotc- 

edicto  diui  Adriani,talcm  cognitioncm  ftatc  poflit  expciiri ,  quando  vclit ,  &  cx- 

accclerationcm  cxpofccrc,cdoccmurcx  ploratisomnibus  febeneanteainftruere. 

i  final.de  appeilatjecip.  vtLnon.Uademff.defc-  Lquiin  alterm.42  ff.dereg.  i»r.  Lftq»ando.  tn~ 

rtis  efrdtUt. iteml.  vnu.deedicldin.^driani  fr*,dedtUt.  m  ulta  cum  prouidcntia  ftatuiC 

totf.&ibid.<Jl{cnoca.».7s*.ldcm  mimmcrc-  fcluftinianuscenfcnduseft.nonftatimad 

ipucndumftacuimuSjfimulicrvcntrisno-  Hcis  conteftationem  manum  admouen- 

mincinpoiTcffioncmmiflafit,</./.M^wJ^  dam,fedreopriusa&ionemedcndam,id- 

deferits&dtUtJ.i.%.&generaltter. ff.de  vent.  quefcripto,  vt  tanto  mchusconftarcpof- 

inpoffffimitt.GiungauircumLj.  %.c*ttff*co.  fct.quidaaum  cKc\,Lcontrahit»r. ff.de fid. 

S06 gnt:to.ff.decarbonian.edic7.  f  In opens  noui  **flr> cap.quo»iam,extra,deprobat.  & ldcitco 

nuntuticnccflcfcitinandum  ,colIigimus  libellumofFcrendum. 
cx l.vnk.injr. dcmuioper. mnt.itemc.j. extr.       Cui autcm  ab inttto  f  exhibendus  fir,  id  t 

eod.tttu.^ndr.Gatl.lib.i.obfer.t6.nu.is.ejrt7-  textusnonaperit;Sedtaraen  cum  omnia 

ldcmquc  multo  iuitiori  cx  caufia  diccn-  a&aapudiudiccmcdendafint,/./.§.«/<W. 

dumeftincaufiadamniiniecti,/./..j.c7i/-  ff.deedend.lfn.infir.dejtd.wftru.ctp.quoniam 

dedamn.inftcl.  vbi  glolfa  U  penc  fcnbentcs  contra,deprobat.tcm  archluo  teti  nenda,/.«, 

oranes  id  ol>fcru£.runt,adco, vt  non  line  apudqttem.Jupr.de edend. &d.tap.quoniam,L 

fingulari  cauflarutn  tic  rerum  confidera-  fraxipim»s,$fem*tt. deappeM. raaleinreiligi- 

t^oneiulTulmpcratoriac  maicftatis  cogni-  musiudicipriusofFcrendu,c././-^/y^t'//^. 

obUt. 
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aJblit.&foicmglofaatqucDoclorcsficdcindc  ucrco.plcrumqueicacomparaturaefll*,  vC 

parti,  glopnverb.  ojfcratur,  BartoLhicuum.3.  id  vctfctur  in  poteftate  iudicis. 
Albcrtc.numero  2.t^4ngeLnHmcro  t.  SpccuUtor       Silegem ,nonvideo,quodaglofl£no- 

adtitulumdcLbtllconccpt.%.reftatvidere.nu.t.  ftracfcntentiadifcedcndum  fic.Cumenim 

Petrias  de  Ferrar.  tn form.  Ubeff.  acJion.  real.  Sad  indultum  legc  benchcium  priuata  audto- 

euidentiam.numerj.  EtquamuisPaulusdc  ritatcaufcrat  iudcx  .cap.indatium ,deregu/. 

Czjbtonumeroi.  Albcric. numero*.  argum.  iur.int.aHtbenttc.bodie,ii>ft.deoppe/Ltt.capit. 

cius  authentic.  confti cuanc,id  faciendum  piajetxttpt.  in  4.  capit.ficquens,  derefittution. 

cflc  cxpenfis  ipfius  a&oris,  camen  recte  JjtoUat.in6.  Vndcprobabilioremttatuoef- 

mco  iudicioBartolus^/c»./.videturdiiren-  fefcncenriam  Bz\dihicnumerot4.  quipro- 

tirc,allcgat/./;^.irf^*'/.&tandcmftatuit,  fitetur  referre,an  dilatiocaufliccognitio- 

cuiufquc  fon  ftylum  6c  conluetudincm  ncm,an  non  rcquirat,  vt  hic  ludex  nihil 

fpc&andam.  Bartolo  fubfcribunt  Panor-  mutarepoffit,illicautcmciusfacicndipo- 

mittnascapit.i.  deUbtll.  obLt.circofinem.  Fc-  teftacem  habear.    Baido  adftipulatur  hic 

lin.ibtdemnnJ.  Angc\.Lt.S.edenda.  &c  Alcx.  Sicharduswf/w/r  ^.nccdiirentitCaftrcnf. 

ibtd.  numer.p  quadcre/. zff.dere iudic. copiofius 

*     A  Idic  deindc  textus,t pra:bitts  fportu-  difTcrimus.    In  cadcm  cauira  vidctur  cf- 

lis,&  data  fidciulfionc,rcum  viginti  dic-  fc,quod  dc  fubfcriptionc  partium  com- 

rtim  tnduciisgaudcte,vt(ccumdeliberarc  mcmoratur;nam&iIludindcfuctudincra 

poiIit,ccdcrcancontcndcrevclit,/./.J^i'?  vcniflc,vtglofla  commcmorat,  paffimvi- 

edcnd.  Sc  aniudiccm  ,  ii  fortafle  t.ilis  datus  dcmus. 

ijt.quidifplicea^velitrecufare,/.^^/^'*/.  Quodveroinfineadiicitur,iitisconte- 

fupr.de iudic.  aut  fi  coram  ordinario  iudicc  ftationcm  contra  hoc  priuilcgium  habi- 

agendum  fit ,  alius ,  qui  fufpicione  careat ,  tam ,  pro  nihtlo  ducendam ,  mtcrpretatio- 

adiungl  poiTit^autb.fi verocontigerit ,/upr. dt  ncm  non  adco  cxpcditam \ habct, fi  par-  7 

iudic.  Quidinfporculis  obtincat.fuoloco  tes  expreffim  vel  tacite  nulla  quercla 

copiolc  cxfccuci  fumus.Quaidefidciuffio-  miflarfblcmnitacis  facra  confcnferinr.  E- 

nc  dicuntur,  modcrationcm  fuam  rcci-  nimuero  hoc  f  pofteriori  cafu  iudicium  8 

piuntcxdifpofitionc/^^*/w./:jw/i/^  non  labcfa&ari  ob  omiflam  iibclli  obla- 

dar.  tcncantur.  tioncm ,  tcftaturglofla  in  verb.pro  nihilo.  tn 

4     Qui d cauflx  fit.quodf  non dccem  dies,  Ug.final.  C. depriutleg.fcholar.Ubro duodecimor 

aut  recifius  tcmpus ,  vtl.properandum.  §.  /.  K^dzoinjumma  huittstitul.  §.  /.  Odofitd.  Guidu 

ejr*.  ejrL  ad peremtorium.fi.  detudic.  rco  con-  deSufa.Gofirtd.infHafummayeodemtitul.verL 

If itutum  fit ,  ex  his ,  quat  ftatim  complcxi  contcftatto,  commcmoratiab ^ilberic.htcnum. 

fji aus ,  facilc colligimus ,  maxime  fi  rcpc-  •8auoyRoficdu* Beneuentan. infuotratlat.iudt- 

tantunlla.quarex/.jw//»  aUerius,  item  dtcl.l.  ciarti  ordtnis  ,parteprima ,  titttLi»  quibus  caujf. 

f fi qttan ^?,pondcranda  ftatuiraus.  j*  Scd  ex-  oJJMbell.  Finccntius ,  vtrtfertSpecuUt.  intituL 

cipit  illa  difccptatio,an  iudiciliberum  fic,  ^///^.o^/*/.§.^ritr«»,quictiamineiufdem 

illud  tempus  minucre,autprorogarc.  Nc-  fentcntiam  mclinat,  Ioannes  K^indr.  in  cle- 

gatglofia in  vcrb.vigtnttdternm.  Scdillam  mcnt.f*pccontingttytnverb.neceJJario.  Petrus 

icpudiant  Bartolus  numero  nono,  Fulgof.  de  Bellapert. prout  tUum  refert  Cyntu  in  noftrn 

vttmero  quarto,  Angelus  numcronono,  ftatu-  hac  authenttc.  Antoniusde  Butrio  io  capitepri- 

cnces,intctefleintcr  tcmpus,quodalcgfc  mo,de hbeS.oblat.Dn.  dc  Rota,dectfionc centefi- 

jndulgcatur,nulla  iudicis  opera  intcruc-  maquadragtfima  tertiay  vt  hos  vUtmos  refert 

nientc ,  &  illud ,  quod  miniftcrium  ipfius  tMarianus Socinus cap.t.  dchbcll.obUt. numero 

rcquirit,vtfcihcetibidcmhabcatpotcfta-  ^/«/woww.Proquaopinionc  fulcicdab^c 

r  m  ampucandi  tcmporis  curricula,  &  potiffiraum  argumenta  occutrunc, /.;.§. 

contra  profcrcndiyLt.crLdebitoribuJ.tf.dc^j  quod obftmari  ,Jupr.  de  iurtiurand. propt. cal. 

rt Mdic.LTitia.Jfde accufcnm JimiLO biiciu n c  dand. fi  reuo cccur ad  i ntelle  ctu m  captt.t.  $./. 

ctiara,quodgloflaincorporc,vndefumta  dtiuramtn.caium.in6  .Sicniva  iuramcntum 

cft,contratium  probarit.  Egoputo  intcr-  calumniac  tacitc  rcmitti potcft,  cur non  & 

cflc.an  loquamur  de  ftylo  &  confuetudinc  libelli  oblatio. 

curiarum , an  vcro  de  legum  noftrarum      Sccundo Lfinal.  C. dtttmpor.  appeffat.  cir- 

difpofitione.  tafintm.tjr  cap.quamdiu^dc  appellat.in  ^.qui- 

f     bi  coniuctudinem-f-  v*rgcamus,animud-  bus  compcchcndicur  tcmpus  appellatio- 
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poterunttcxtus&Do&ores/»//»./»^.^  tiocauflarum  extraordinariarumabordi- 

ordin. cogntt. iteml. litibus.  dearricoL&ccnfit.  naritsfcparataintclligatur. 
ltbr.it.  Sunt  pra*tcr  has  cauflas  ctiam  multi  alii 

*°?     Porro,fiincauffisf  pupilloruravclmi-  cafus,inquibus  nedum  properandum  fir, 

norum  petatur  decreti  interpoficio,  fum-  fed  etiam  litis  contcftacio  &  fimilcs  actus 

mariamelTchoccafucognitioncmintelli-  non  requirnntur.fcd  quia  fatis  nobiseire 

givaus.§.fin.rnfiitut.qttib.atitnarJtctt^utnon.  dcbct,quod  praccipuas  cxccprioncs  pcr- 

item l.fancimut.  C.  deadminifi.  & peric.  tut.  &  fccuti  fimus ,  idco  ctiam  fuperfedcndum 

fwrtf/.codem^incaufladecretireferripo-  cffeduximus. 
rcft  LneptJJim ff.de rebus eor.quifibtut.&  cur. 

funt)itemL.i.& 2  Jnfi.de  prdd.decurfincdecrtt.  Allthcntica  offcratur. 

nonaLienand.  • 

**4    In  quaf  cauffa  fint  aftus  extraiudicia-  Svmmaria. 

]es,intclIigimusexrationibus«/>r/wfl§.».  ,  Qm^jbamnmp%vt  t&nmimtbmafmtm 
^.propoucis.  Vndcnonalicnumaratione  neatur. 

vidcridcbec,firationccontinuationisdo-  i  Cm  Ubettttt  oferendwfo, &  cuitu  txpenfit. 

nationura  aliqua  difHcuhas  oriatur,  ean-  s  J**'"  iudtcu  fportula  inferenda  funt,  &  fidtiujfia 
dem  quarftionem  mature  cxpediri  dcbc-  , 

rc.  Mouecenim&aliaiacio.qaodpro-  4  ^^dreomaUrdUattodetux^uamdecem 

bandi  faculcas  hoc  modo.impcdiri  Pof-  $  ^  iHTx  temput  bae  anthentica prafiuttummi- 
fit,quo  calu  omncm  moram  amputan-  nturtdeiurepojfit. 

dam  efle  conftat  excap.quoniam  ,vt/itenon  6  Qmdauttmconfuetudintreceptumfit. 

Conteft.itcmautb.Jiquisprjtfcns.inJr.dcte/iibus.  ?  fin  tudtciumfit  ttuttttm,fipartetexprefitmvetta- 
In  eadcm  caufla  iunt  exemplationcs  pri-  cite  cenfenfihnt,  neUbetlut  oferretmrt  quatn 

ui\c^ommivtcapit.cumdt/e£7ajeconfirmat.  tonder*«  **#  DolUr">»  fi» 

vtil&mnttLiicm  confirmatJoucs  dotium,  ,  DaZltrj-ar£umentaaffirmatiuaPariu. 

cum  talis  caufla  omncm  tauorem  merea-  9  j)0nOret  &  argumtnta- 
tux  J.i.fffolut.  matri.  item  clem.  difiendiofim,  inmtitur. 

dtiudictuJnverb.tncauJJismatrimonti,&cas  io  Qj« [cntentt* tx duabm amplcRcncL. 
quoquo  modotangentibus. 

tos     Dcmiflionetexprimodccrcco,quo-  ^Vminlicisconteftationcfmcritanc. 1 

modo  fcilicct  cius  nominc  furamariaco-  ^-'gotii  ab  vtraque  parcc  cxpromcnda 

gnitioduntaxacinccrponacur,edoceripo.  fint,  vtiudex,  dcinde  cciam  licigances  dc 

rerimus  cx  auchenc. &quiiurat,infr.  debon.  ftatu  ncgotii,&  de  intentionc  aduct  fe,  par- 

auci.iud.poff.itcml.2,fupr.vbtinremacliocx-  tiscdoccri  poflint,&incarelongepotior 

erctridebeat.  Si  difccptctur demiflioneex  ficconditio accoris.quippc  incuiuspocc- 

edicto  diui  Adriani,talcra  cognitionem  ftate  poffic  expeiiri,  quando  velir,  &  ex- 

accclcrationem  cxpofccre,edoccmurcx  ploratisomnibus  febeneantcainftruere, 

/  final.de  appe/iat.recip.  veLnon.i.eademffdefe~  Iquiin  altertus.42  ffdereg.  iur.  Lfiquando.  m- 

rtU &dtl*t. iteml.  vnx.deedicl  dtu.^idriani  fra,dediiat.  multa cum  prouidcnc:a  ftacuif- 

to/l.&ibid.<JUenoch.n.7je.Ucvci  minimerc-  feluftinianuscenicnduscft,  non  ftacim  ad 

ipuendumftatuimus,fimuliervcntrisno-  htis  conteftacionem  manum  admouen- 

mine  in  poffeffionem  mifla  fic,  dd.eadem  ff.  dam ,  fed  rco  prius  afrionem  cdcndam,id- 

deferiu&di/at.t.t. §. &gcner*lttcr.ff.devcnt.  que fcripco, vc  canco  mcliusconftare pof- 

inpoffff.mitt.  fi  iungatur  cum  L.j.  §.  cauffaco-  fcc,  quidacrum  cflcc,/.  contrahitur.ff.de fid. 

S0f  gnt:to.ff.dccarbonian.editl.  f  Iu  opcns  noui  *nftr-  "p.  quoniam, extra,deprobat.  &  idcirco 

nuntiaticne  cfle  fcftinandum ,  colligimus  libcllum  otTercndum. 
cxL.vnic.infr.  denouicper.  nunt.hemc.3.  extr.       Cuiautcmab  initio  fexhiSeodus  fir,  id  t 

eod.tttu.^ndr.GatL.lib.i.obferj6.nu.Ts.&i7.  textusnonapcric;Sedcaraen  cum  omnia 

Idcmque  multo  iuitiori  cx  caufla  diccn-  aaaapudiudicemedcndafinc,/./.  §.«&»</. 

dum cftin caufiadamni \Mc&\,Lt.2.& j.ff..  ff.de edend.lfin.tnfr. defid.infiru  .  csp.qttoniam 

dedamn.infec?.vbi'v}o\h& pcncfcnbentcs  <*»/r4,^r^/.&inarchiuoietinenda,/.», 

oro ncs  id  obfcru^runt , adco ,  vc  non  line  apudquem.fipr.de  tdtnd.  &d.  tap. quoniam, L. 

finguhri  caufiaruui  8C  rerum  confidcra-  fractpimus$.penuLt.dcapptU.fac\\c\Mz\\\gi- 

tioac  iuifu  lmperacoria;  maicftatis  cogni-  mus  mdtci  prius  offcrcnd&s.isxtrJeLtbeLt. 

obiat. 
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Tit.de  litis  conteftat.auth.offeratur.  6V7 

...  jf 

tbttt.&ibiJemgloJfaatqueDotlortsfrdcmdc  ucrto,  plerumqucita comparatura  cfll*,  vC 

yitti,gloJJ.invcrb.  ofieratur,  BartoLhicnum.j.  id  verfcturiu  poteftate  iudicis. 
Albtru.numtro  i.t^/fnget.numero  S.  SptcuUtor       Si  legem ,  non  video ,  quod  a  gloflc  no- 

udtitulumdeUbtUconcept.%.reftat  videre.nu.t.  fttx  fcntcntia  difcedcndum  fit.Cum  cnim 

Petrm de Ftrrar.  tnform.  UbtU.  aclion.  reat.  §ad  indultum  lcge  bcncficium  priuata  aucro- 

euidentUm,»umcr.7.  EtquamuisPauIusdc  ritatcaufcrac  iudcx.eap.indu/ium^deregut. 

Ca&tonumeroi.  eWbctic.  numero 4.  argum.  iur.in 6.uuthcntic.hodte,infi.dt oppelUt.capit. 

eius  authcntic.  conftituant,id  facicndum  pia,dtexcept.  in 6. ctpit.fi tquens, dereftttution. 

eife  cxpcnfis  ipfius  actoris,  ramen  rccte  Jpotiat.imtf.  Vndcprobabilioremftacuoef. 

rocoiumcioBartolus&/V*/.videturdiflen-  lelententiam  Bzldihicnumtrotj.  quipro- 

\itc,v\\c%a.tl.i. fj.de  cdend.  &  candem  ftatuir,  firctur  referre.an  dilatiocauflaecogmtio- 

cuiuiquc  fori  ftylum  &  conluetudincm  ncm ,  an  non  requirar,  vt  hic  mdcx  nihil 

fpcftandam.  Bartolo  fubfcribunt  Panor-  mutare polfit,  illicautera  cius  facicndi  po- 

micanusop//./. deitbcll.  obUt.tircafinem.  Fc-  tcftatem  habeat.    Baldoadftipulatur  hic 

Utx.ibtdtmnuJ.  Angclt.t.S.edendu.  &  AIcx.  Sichardus»»m*r  .  jj.nec diflentitCaftrcnC 

ibid.  numer.o  qaz  dctct.2  ff.de reiudic.copioiias 

*     A  Idit  deindctcxtus,tpra;bitis  fportu-  diifcrimus.    In  cadem  cauifa  vidctur  cl- 

lis,&  data  fidciuflione.rcum  viginti  dic-  fe,quod  dc  fubfcriptione  partium  com- 

rum  mducitsgauderc,vticcuradclibcrarc  memoratunnam  &illudindcfuerudincra 

poTit,ccdcrcanconcendcrevelir,/././u//  venifle.vtglofla  comracroorat,  paflim  vi- 

edend.  6*  aniudicem  ,fiforta(fetalis  dacus  demus. 

iit1quidifpliccar,vcliirccufarc,/.<i^/r//^w/.  Quodveroinfincadiicitur,Iiriscontc- 

fupr.de iudic.  auc  ficoram  ordinario  iudice  ftationcm  contra  hoc  priuilegium  habi- 

agendumfir,alius,  qui  fufpicione  carcat,  cara,pronihiloducendara,inrerprecacio-  , 

adiungt ooffityUuth.fi  verocontigerit , fupr.de  nem  non  adeo  cxpcdiramfhabcr,fi par-  7 

iudic.  Quidtnfportulis  obtincac,fuoloco  tcs  cxpreflim  vel  racite  nulla  querela 

copiole  cxfecuci  fumus.Quardcridciuflio-  mifla? Iblcmnitatis  facta  confenferinr.  £- 

ne  dicuncur,  moderationem  fuara  rcci-  nimucro  hoc  f  poftcriori  caiu  iudicium  8 

piuntexdifpoficione/^/V«<i?*»».J^^//S/^  non  labefaetari  ob  omiflam  libclli  obla- 

dar.  ttneontur.  cioncm ,  tcftaturglofla  in  verb.pro  nihdo.  m 

4     Qujd  cauflx  fit.quodfnon  decem  dies,  legfinal.  C.  depriutteg.fihoUr.ttbro  duodecimo% 

aut  rccifius  rcmpus ,  vtt.proptrondum.  §.  /.  t^dzoinfitmmghuimtitut.  §.  /.  Odofitd.  Guida 

tjrz.drt. 4dperemt0rium.fi'. detudic.  rco con-  deSufa.Goffred.infuafitmma,eodemtitut.verb. 

fritutum  fit ,  cx  his , qu*  ftatim  complcxi  tonttjtatto,  commtmoratiab i^ilberic.htcnum. 

(urnus , facilecolligimus, maximc  fi rcpc-  •8ttuo,RofrcdmBeneuentan.infuotraclat.iudt- 

ra n t ur  1  Ila.qux  cx  /. quitn alttrim, itemdtcl.L  ciarsi  ordtnu tptrteprima , tituiin quibm caujf. 

5 fi qnando,pondct*ndz ftatuiraus.  \ Sed  ex-  tff.Ubell.  Vtntentim ,  vtrtfert SpteuUt. intituL 

ctpit  llla  difccptatio,an  iudicilibcrumfic,  deUheU.obUt.%.vtrum, quictiamittciufdcta 

illud  tcmpus  minuerc,aut prorogarc.  Nc-  fcntcntiam  inclinat,  loannes  ^indr.  in  cle- 

gatgloffa in  verb.  viginti dterum.  Scd tllam  mcnt.fitpttontingit ,in vtrb. nectjjario.  Petrm 

rcpudiant  Barrolus  numero  nono,  Fulgof.  de  Btttapert.  prout  ittum  refert  Cynm  in  nofiru 

vnmtro  quarto ,  A n gel us  numtro nono ,  ftatu-  htc  authenttc.  Antonim de  Butrio  in  capite pri- 

entes,interefleintcr  tcrapus,quodaIcge  mo,de Ubt/t.  obUt.Du.  de  Rota,dectfione centefi- 

indulgcatur,nulla  iudicis  opera  intctuc-  mtqutdrageftmt  tertit,  vt  hos  vlttmos  refert 

nientc,  &  illud,  quod  miniftcriura  ipfius  CMtritnmSocinmctp.i.dehbeU.obUt.numero 

Tcquirit ,  vtfciltcctibtdera  habcatpocefta-  decimonono.  Pro  quaopinionc  fulciedahcc 

wm  amputandi  rcmporis  curricula,  &c  potifliraum  argumentaoccurrunt, /..?.§. 

conttiptofcrendi,t.i.&I.deb:toribmffd<Ls  quod obfiruari ,fupr.  de iureiurtnd. propt.cal. 

retudicl.Tituffdtaccuf.cum Jimtt.Obiiciunt  dtnd.G reuocctur ad incelle&utn capit.i.  5.1. 

c tiara, quod glo tla in  corpore ,  vndc  fumta  deiurumen.cuUtm.in 6. Si  enim  i uraraentum 

eft,contraiium  probarit.  Ego puto  intcr-  calumniat cacitc rcmitti potcft,  cur non  & 

cflc.anloquamur  deftylo&confuetudine  libelhoblatio. 

curiarura ,  an  vero  de  lcgum  noftrarum      Secundo t.fina/.  C.  detempor.  apptffst.  cir- 

difpoiitione.  tafinem.rfr  cap.qu*mdiu,de  appettat.in  tf.qui- 

6     Siconfuccudinemtvrgcamus,animad-  bus  comprchcndicur  ccmpus  appcllatio- 
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nt  profcquendas  dcfinitura,  litigantium  tiorem  eflc,  fed  primam  benigniorcm, 

conicnfn  prorogari  pofle.  Tertio  banc  &aiurisracntenenabhorrcntcm,  modo 

caulf  m  dcferc  re  \ i  detur/.  gcnetatiter ,  ctrci  qux  pctantur ,  faltem  a  tabeJIione,qui  iu- 

fin.fupr.dttpifcop. tb  ttiric.  Quai to pugnant  dicio  ^deftinatus  fic,  excepca  fint.  Ita  & 

pro  hac  eadcm  conclufionc  t.tibtSorum§.  fcnccnciaconformispecitionieflopoceric, 

fin.ff.  desccuftjr  infcrtptx.  2.  dcaccufin  tf.quae  &  mulcz  difficultatcs  tollcntur,  qux  a  pro- 

manifeftant  folemnitatcm  in  accufando  pugnatoribus  diucrfie  fententiz  lunt  mo- 

prxfcriptamtaciteomitti  pofle.  Quinto/.  tziquamfcncentiam  videocciamprobari 

iff.dcfcriis.Scxto  l.fin.C.dtpnuil.fthoUr.  Se-  Baldo».^.FuIgof.»./ . Angel.»./;. 

ptimo/./.§./^^^»</.vbifufricit,potcfta-  c\     \  .  .. 

tcmdefcnbendi ficereveldictarcvelad-  L>C  plus  petltionibus. 

$  uctfarium  fuum  ad  album  producerc.  f  LEXfRlMA. 
Conttariam  fcntentiam  capcflunt,  &  non 

contcmncndis  argumcntis  rucri  conan-  ovmmama. 

tur  Cy nus ,  OJdradus ,  Iacobus  dc  Arcna,  *  femapmtpetntis <ju* sm^mtmfuerit. 

quosrefcrc&fcquicurAlbericUsW*».^  *  Q^tmoduq^plmpetert&catur. 

BartoU./i.&ib?dcmPomatcsatqucPau-  3  Mo*mo  Zmmi+f*Mm  «rutftummpm 

lus  Pari fius  in addtt.Czfttcnl.nu. /r.Salycec.  ^  Quocsfupana  amiquitm  conftituu  adbus  Ucum 

«#.//.  Sichard.  0.4.  vbi  ftatuitprimaroopi-  hsbeat. 

nionem ,  qua?  putat ,  exprefle  vcl  tacite  o-  j  Qus conduionei boccsfurequirsntur. 

mittipoflelibcllioblationcm.ftultimcflc.  '  QtupaQodoltuaclorudettgtvtdtatur. 

oloff.tnc.t.extr.detibtll.obUt.lnnocent.iuup.t.  7  AnamthtemconteftmampmttemulotmRt. 

eod.ttt.  Psuius  dcLts^ro,ZsbsrclU,  Psul.  Lsu-  9  %*j£ht^^^^mm>m. 

dun.Sttphjnus^quosrcftrt&ftquiturMarian.  $  Tr^Ca\teU^xqmbmauupcensm  neftraUgtseui' 

Socin.ttt.detibcti.obtst.n.2i.Lsnfisnc.dcOrian.  tarepoffn. 

in fua  rtpttit.  cap.  quontsm,  dcprobat.  csp.$.dc.J  to  tsf» pamttmia  poft  litem  centtftatam preftt. 
pettt.numeroit  FerrsritnftntibcSformaaclto- 

nureati*,%.sdeuidentiam.nu.6.Rosb*cb.infmu  pVM  prascedenci  ciculo dclirisconce- 

praxiciuil.tit.ss.nu.23.  Panormitsn.csp.i.deti-  ^-'ftationc  tradatum  eflet,  non  incon- 

btU.obUt.  n.to.  <jr  n».  u.verf.Tertuopiuio  mihi  uenicnter  fubiicitur  tita\\is,dcpti*fpetitiouu 

pUcet.Fctin.  tbid  num.  4.  Dtciu*  inc.  dtc*uffis,  £»,qui  fingularcm  etrcrt  u  m  litis  conccfta* 

deoffic.deltgst.nu.S.  Cauflxicafencicndihac  taeexhibercr. 

Eociflimuroconfidcraripo(Tunr.Priroo,q*  Proeuidentiorifautcmhuiusmatcria?  s 

zc  folcmnitas  non  folum  rclpiciat  vtih-  expiicatione  fciendum  eft ,  antiquitus  ita 

tacem  rci,  fcd  eciam  iudicis,  vcexlibelli  compacacumfuifle,vt,quiplus,quamde- 

conceptione  fuam  fentcntiam  fcrrc  pok  berecur,  pctiiflet,  totius  caoflx  iactura 

{it,c*p.ticetHeti,de/imonia.ejrcapit.qu*titerejr  multtarctur.  %.fiqu'u agens.  Inftitution.  dcs- 

qu*ndo2.de*ccufat.l.vtfuudusffcommun.di-  Qton. 

utdund.l.vt rtftonfum.fupr.de patl.Scaindo,  Plusfautcm  quacuor  modis  pecimus,  *• 

quod  fblcmnitas  ture  ciuili  incroducta,  au-  rc,caufla,Ioco,tcmporc,quorum  excmpla 

ctoritacepriuiuorurn  tolli  nequeac.  l.ncmo.  prolixion  fermonc  profcqui ,  fuperua- 

ff.de Ugst.t.Uuspublicum.  Tercio commen-  cuum  duxi,  quod  illud  a  luftiniano  Im- 

dathancfcntcntiamtextus.incuiuscom-  pcratorc in 40.  %.fiquis  sgcns ,  Iuculcn- 

mcmoracioncverfamur,quideclarac,ca-  cer  &  dilucidc  factum  animaducrce- 

lcm  litis  conceftationcm  nullius  cfle  mo-  rem. 

roenti.Cuiquartorcipondccr./.</*/r£/#*£-  Porro,cumdurumvidcrctur,quemcx 

/tf.quocauecur.quodoporccaclicigancem  huiufmodi  culpa  taro  graui  pcena  cocr- 

hbclJumfuum  in  promtuhaberc.  Ncca-  ccri,  Zcno  Impcrator  in  his.quiccropo- 

henaconfidcrario  opinto  c&cap.quoniam  rc  f  plus  pctuircnt,hnmaniorem  puni-  j 

w«/r4,r^/r4,^(r/ir«^/.vbilibelliobIatioin-  cndi  rationem  introduxit ,  vt  fcilicccin- 

cerfubftanrialesadtusiudiciireccnfeiur.  ducias,quas  ipic  actor  fpontc  indulfcric, 

Scxto,quodfingularcfitincauflis,quas  velquas  nacura  a&ionis  concincc.in  du- 

fincftrcpitu&  figura  iudicii  cxcrccri  pof-  plum.habcancii ,quicalcm  iniuriampaffi 

lunt.vtlibelliexhibitionon  iit  ncccflaria:  funtr&poftcasfinitas  nonaliccr  litem  fuf- 

o  Et  hanc  vltimam  f  opinionem  fratuo  tu-  cipianc,  mfi  omncs  cxpcnfas  litis  an- 

tca 
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teadcceperint.  %.temporaks.lnftttut. dt ex-  Agnofctt  tamen  ettam  pocnam  rationc 

r/^lnahisauccinpetcndicau(fisluftinia-  expen(arum&  daronorum  in  fimplum, 

nuscttam  mitiorein  aniroaduerfionisfor-  vcl  triplum.  Simplum,  fi  culpaipfius  in- 

mara  thtroduxir,  vt  apparct  cx  §.  tripltci.  terucnir.Triplum,fidolus,//«/»^«//<r/«//*. 

Jnjlitm.de xclion.si fcthcctimprobus litiga-  ff,deiudic.%.tripli.  fnfiitut.  dea&ion. (jribtdem 

lorciusdamni,quodquis  extaliimportu-  Bildutn. Itfon numcro quadrtgefmequarto,  rc- 

nuncfcntic.tnplura  rcfundat.  Qtudcrc  pudiata  glolfa  ibidcra.qna*  indtftinctc  a- 

crum  pcculiarcm  conftttutioncm  ,  qux  ctorem  tcneri  volcbat,  &  quam  parum 

iriiuriaccmporiiintercidit,(ecdiditTepro'  cpnfiderate  Zafius  (equitur,  &hicRa- 

fitctur,  quarumia&uram,  vt  Cuiaciusfar-  phael  Fulgof.  eirtafnem,  idque  ante  Iafo- 

circt,  nonnullam  cius  partcm  cx  bafihcis  ncm  ibidcm  fcntit  Fabcr  numero  2.  PUtca 

circahuncticulumreftituic.  numeroio.  Angclus  Arccinus  numerott.  & 

Quunuis  icaquc  rigoriuris  maioribus"  /*.Rartolus  A/c numeroj.  Angcl. Pcrufin.». 

.  prob«uus  talcra  cmcndationcra  rccepit;  j.Bzld.n.j. 

4  priftinx "I*  tamen  feuctitatis  vcftigia  femel  Notandum  tarocn eft,  Angctum hicnu- 

imprefla  in  cafu  rioftrx  conftitutionis  in-  mero s.  &  Vulteium />»/?//*/./«  %.tripU.nume- 


pcrdoiumcc  macninationemcx-  cciierit  conacmnanoiniumruslitis,/.gf- 

cgtnc,  &  aduerfario  in  ius  vocato  litem  neroltter.fupr.de/acrofanil.ecclef.  Statuo  ta- 

fuper illa quantitate  coteftatus  fit ,  &  poft-  men,illud non  tam  deciCxon.dtdJgenerati- 

caarguatur dcfalia quantitatcadiecta.non  /<r,qux  cafum  fpcciali  rationc  mtcnccm 

fol  im  ea,  (edcocodcbicofraudctur.  Ob-  non  videturantiqua(Te,quamiuricanoni- 

fcruandum  autcra  cft,vt  acrorisimprobi-  co  capit.t.ieplmpetit.  accepto  fcrcndum, 

tasadhuncmodura  vindicctur  cxdoctri-  quod  cx  communi  incerprctatione ,  de 

na interprctum ,  vtgtojf.tn verb.extgerttftn  quaibidem Panorroitanus  numero 9.  tripli 

Dcrb.vocauerit, in verb.incoatumjnvcrb.dtf  exa&ionein  non  admitcit, dtcl. cap.i. ejr cap. 

pe/idto,  ejr  verb.  arguatur,  quam  fequuntur  t.de  doLrjrcontumac  &dcindcamulcisi,§. 

BiitoX.tnprinc.&nu.j.expreJJeautemBaldua  tripti,  probacx  confidcracioni,  quod  §. 

hu n.t. ^fng.ri.t, ejr  s-Ctfirenfn  j.verf.plurd.  conceptusfitin fa&um , fportulas maiorcs 

Sxh.tt.n.t.Sichird.n.j.Gothofrcd.  in  vtrb.  am-  hoc  modo  pcr  exfecutorcm  extorquentis: 

plijrejFulgofinprincip.  quatuorpocidimum  qux  fportulx,  cam,  vt  fuo  loco  commc- 

5  concurrcietdebcre.Primo.vccautioncm  morauimus,cxquancitatepecitanon  am- 
maioris  fum  mx , quam  deberecur , excor-  plius de(iniantur,non poffi  t  alienurn  vidc- 
fcnt.  Secundo.vcillud  dolo  ficfa&um.  dcri.quod&pcenaex defuctudineprofli- 
Tcrcio,  vt  lis  fic  contcftata.  Quuto,  gari  amplius  neqoeat.  An  autero  pcena 
vt  afcorhuiusnomineconuincatur.  noftrx  legis  eciam  in  dcfuctudincroab- 

6  S:d<\\izh\om%ch,-\andi>li4ea8bruexto  ieric,idcmnoncommcmorar.  Egofanc 
videaiur  dctegi ,  quodnon  docuerit ,  fibi  eam  non  animaducrti , iila  iri  iudiciis  frequcn- 
ajuaHtitatem  dcberi  t  Et  gl  o(T.  in  verb.  tranfa-  tari. 

cJiontbiu.circaJfn.puiitillndfafficctc.  Scd      In  quibus  igitur  Iocis  ius  communo 

eanJemglolTam  refcllunc  Birtolus  htcnu-  adhuc  locura  habet,  notandae  fiiot  tres  , 

(9ffrtf^.qaiauctorctt,oranesDoctorescir-  cautclx,f quaiaddifcuticndumex  difpo- 

cahancuirjriioncmagioffadirTidercBal.  fitionc  lcgis  noftrx  imminenspcriculum 

du%numerotf.l:a\go(.numeroj.  Angelus».7.  pcrrinerc  vtdentur. 
Satycecus  numcro  6.  poft  Pccrum  &  Cyn.      Primo.fi  tranlaclione  compofitum  fic 

Caftrcnl.  numcro  }.  Albcncus  cmafinem,  negotium.  Secundo,  fi  cautionis  repeti- 

3uod  fcihcct  dolus  alta  ratione  proban-  tioinrcrceiTerititunccnim  reusfuxinfci- 

usiiz,t.quot:ens.§.qut doto.ff.de probat.  &  tiz  hoc  cxpcnfurri  rcfcrrc dcbcr ,  quod* 

quodcextus  noftcrrequirarvcrumq$,vr&  fccundo  quid  infticuens,idiudicio  atque 

ampliorcra  pcticionem  fcceric,  &  dolus  confiderate  facere  videatur.  Lcum ftmus. 

inrercellenr.  C.deagricol.  &  cenfit.  Ub.11.  Lfimulier ,  irtfr.ad 

Dixi ,quatuor  requiri, vt  pcena  huius  1  c-  Senatmfconfult.  VcBeianum.  Euerhard.  T^tcotai 

-7  gisinfligipoftir,  Hincfi  iudicium  fnon-  intocoavtgeminattonis.num.  1.  (^fauent. ita 

Suro  fi(  acccpcum ,  pceniccntiz  locus  cft.  entm  vctbum  confcfttonis ,  cutus  in  tcx« 
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tufic  mentio,Cxaudiuntglof.//rwr£./r<M»/^  //  %Anfatufitadnouam  dtlattontm  tmpetrandam, 
a^ontbut.S^cttusnf.Caftremfnum.t.^An-  quodpumadtUtwplenanonfuertt 

psratttl.  n  .  .  17  ConJideratiopfonu,exquaBarto'ifcntentiamfHb- 

Tcrcium  rctncdium  eft  cx  opimonc  ucrteremtatur. 

gloflie  in  verb.  urguxtur,  quam  fequuntur  lg  Terpenfa  "Bartolt  contrarietas  in  pracedenti  afer- 
B&rto\.hicnum.3.S<t/jfC.num.i.  vtrfadutrte,e-  uont. 

ooputo.Fulgofn.2.Bald.n.4.Franc.^rttin.in  19  Difimaioaucloru. 

princ.confe/ffoacJorittidqiVg.i.eumquiffde  '°  DoQrtna nofirmm interprttum iufiamimpttra- 

J     .L  1  f-j^— •  }  ig  /rrTnrn  dt  temporurationem  tUt ,  fiquu  ante  Ltpfum  tcr- 

turetur.eyauthen.contrAqutprop.tnfr.acexcep.  f  »  *  ' 

^  _      2    r  1  /r     •        41  mtntprorojraticnempetat. 

mnnumer.pecun.  Ceterum  dtflcntiunc Al-  ^  ^^^^i/^/^^/^. 

betic.poft  Odofrcd.£/V»«>»*r./.  verffedad.  u  ^„mtt<iuerfioaunorutnbanctraduuncm,exva- 

hucnontjlttffionfum.  i^Angel.n.  6.  poti Iacob.de  rtiscaujfis&argumentis. 

Butr.ry  CynumabttioaUegatos,  han.  Sichtrd.n.  23  CmfHtM,°  argumtntorum.quaproparteadmerja 

7.  idque  audoritatc  noftise  lcgis ,  qua?  ta-  addutlafuerum. 

lcra  poenitentiam  antc  litcm  contcftatam  *4  An  prorogat,o,qHafinecaufacognuionefiat,pUno 


lo  requirir.f  EtUancopinioncmiuri  magis 
confentancam  atbicror.  Habct  tamcn 
glolfa  atquitaiisimaginem  propofitam, 
ncque  abnuo,illam  probandam  cflc  co  ca- 
fu ,  quo  rcus  nullos  fumtus ,  nullafquc  mo- 
leftiasin  probando  contrario  fuftinuiflct, 
fcdomnia  adhuc  eflentintegra,4rg*»»f»/. 
Lmanciptortm.ff.  dtoption.  Itgat.  cap.fi ttbt  ab  - 
fentt,dtprabt»d.in  6.  c.ordinarii.  Si.de  offic.or. 
dtnar.in  (S.c.cumin  tua,quimatrimonium  accu- 
fattpcffunt. 

Dedilationibus.  PraJudia. 

SvMMARIA. 

Quidfit  dtlatio. 

'Dttationum  jptcitstrts,  legales,  conumtionalct,  & 
tudictalcs.  dtfi'  ■ 

caPtrint. 

Ctntraliter  in  omnibus  dilationibm  cauftcogni- 
ttmemrtqtarit 
Qua  caujft  antem  in  cognitione  verfcntur. 
Omnis  dtlatto  imdtctalis  tfr  pertmtorta. 
Rttccla  dift,r.HiotlloTum,  qmputent,inttrtftmter 


t 

t 


s 
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nuUa  inteUigatur,an  vero  afpe/latione  opusfit, 
Cjr  auihrts ,  qut  putant ,  , 
riameffe. 

2<  (jonfideratioamcloriiinpropofitaquafiii 
2  6  *An  tufia  tauffa  tmpctranda  dilattonis fit,fi proba- 

tto  tn  conttnenttpoSitermmum,  veitntra  pamcot 

dtet  tnttrponatur.  . 
21  Qua  dt  termtno  probatorio  dt£}afunt,nonproce- 

dmt,fi caufja  txaminttur  tn  conffiorto  Prmcipu. 
2f  An  dt/atto  defend'foJfit,qua finttufta  caufaconcc- 

datur ,  prafcnte  tamen  vtraq,  parte ,  &  noncon- 

tradtctnte. 

29  Quando  quu  docere  pejfit  aut  dtbcat,fc  ex  imfis 

caufa  tmpedttum  tfft. 

30  ExcufadtutrJaDoQormmfintmtia. 

31  Jtion  pofje  in  propofita  quafiiont  ctrtam  drfiniti*~ 

ntm  tradt  ,jtd ex  rerum  ctrcumfiantiis  tonftuu- 
cndum\>  an fimplex  afcrttofuffictat ,  an  verotm- 
ramentumvel  aliaprobattorequtratmrftdqj  t  a- 
rtis  exempfu  tUuflratum. 

CV  M  antc  &:  poft  litem  conteftatam 
dilarioncstnbucndar  finr,re&e  atquc 
Oidine  fucctfdic  titulus  de  fdilatiombus.  1 
Eftautem  dilatio,  vt^tftnbtctusdtfintt,  zC- 
fignatio  tcrmini,  quo  adius  ludicialispera- 


tietiauijii.^ii>,u^mm,qm,rm„«.,^.„wjj,mw  gcndus  fit , curo  iu fto  tempot is intcruallo 
^^:M",^4W/f,^^W^/'/''WWWe",  UQt2tcapit  4.dttxccpt.capit.t.2.3.txtr.iodtm. 


ftjtamdentur. 
t    Etum  dtUtio  probatoria  in  eadtm  caufa  eft  con- 
flttmtur. 

9  No  tem  c  tfus  fiitgulartt,  m  qmbus  dilationtt  non 

fwitperemiona. 

10  Anyftincaptttltgisdtffamari etrtumtempmjuUcui 

prafimalitr ,  addtta  commmatione ,  quod  elapfo 
tempore  amp  tus  andttndus  nonftt ,  plurts  cttu- 
UonesrtqMtraniur. 
tt  Ettam  diLtttones  in  caufa  probationisperemtorins 
tfe. 

12  Sx  qtubut  cauffit  Iudex  nouam  1 

trartpojfit. 

13  Anabfintut  aduocattj 

/4  Qutdobttneat  ,fitnterea  temporis  qmis  nomum  im , 
fet. 


Cctcrum  cum  plurcs  fintdilationurofpc- 
aes,hxcdcrinitioadiudicia!cfola  refcrri 
potcft.VndcCynus  inhocnoftro  iitul.  itcm 
Sichard,M»r*£.».?.Panorra.c./.<& dtU{.  di- 
lationetn  confticuunt  cflc  facultatcm  cu- 
iufque  rci  cxplicanda:  intra  tcmpusa  Iegc, 
iudtce,  vcl  parcium  conuendohe  conftitu- 
tum.  Sciendum  fcnim  cft,  dilationern  t 
triplicem  rccipcre  diftinclioncm ,  vt  alia 
fitlcgalis,qux  audcoxitatclegis  conftitui- 
tur,v/  authtnt.hodie,  dtappcUat.  capit.ab  eo ,  de 
apptllat.  in  6.  /./.  2.rjrtot.tttul.infra,dtttmpor. 
apptUai.  leg.  propcrandum,  fupra,  de  iudie. 
l.Ji.  iufi.  vt  tntra  ctrtum  tempus  crimtnul.  taujf. 
ttrmtn.  Hx  caufla:  cogniuoncm  non  rc- 

qui- 
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quirunt ,  vtalix,  Lfin.ff.de fer.  ejr  ditat.  Nc-  riatcrgiucrfationis  vbiquc  amputanda  fic, 
quc  ctiam  au&oritacc  iudicis«augeri  aut  t.2.  Cod.de  tempor.&reparat.appeti.  &  hac  ra- 
minui  pofliinc,nificx  caufla  lcge  lpcciali-  tioncnon  fit  conceflum  dandx  dilacionis 
tcr  dchnita  vt  diflcruimus  tn  authcnt.  offc-  arbitrium:  fcd  quatcnus  rcrum  vrgcncifli- 
ratur/upra  deUt.  contcft.  alix  funt  conucn-  ma  ratio  flagicaucrit  &  neceflicas  dcfidc- 
tionalcs  /.  in  conucnttonaUb.  ff.dc  verb.  obUg.L  ratx  inftru&ionis  cxcgcrir,  l.i.  hoc  noftro ti- 
jhpuUtusfum adtcmi Procutcycodem tttuL  l.  cc~  /w&.idque  bona  fidc  im ploranci ,  /. fi  quis  li - 
dereduvn  ,  213.fi. de  verb.  obtigat.  qux  ctiam  bertatem.§.planeff.depettt.hcrcd.  Proindc  (i 
fuam  naturam  atquc  dcclarationem  ha-  morandcjolucionisgratia  a  dcbicorc  falfi 
bcnc,vccxillislegibus&  eodcm  pcrtincn-  crimcnobiiciatur,nihilominusfaluaexfc- 
tibusanimaducrccrelicct.  ludicialcs  funr,  cutionc  crimmis  dcbitorcm  ad  lolutio- 
qux  vcl  racionc  iudicialis  controucrfix,  nem compclli oporccc, tfatu aperte,infra, 
quo  icmpore quid  in iudicio  vel cciam  ex-  adlcg.  Corncl. de fitt/.f  Hxc  cnim  &  fi milia  $ 
traiudicium  ,  modo  ad  licis  profccutio-  cognicioncmrcquircrc  videncur,  vticili- 
nerru  pcrcincac  dcbcac  cxplicari  definici-  ccc  cx  natura  cauflx  L3.ff.dere  iudicJ.  debitp- 
onc  iudicis,  vel  conucntioncparcium,vcl  rtbujyeodemtttuiAocorum  diftantia ,  vt  hac 
procuracorum,  confticuuncur.  l.fiuc jpars,  Li.drLfin.Lorattone.ff.de fchuJJntcrdtimff.de 
hoc  titui.capit.1.2.3.  cxtra decUUtJaJnf.Jtnjre-  /*fo.pcrfonarum  quaJicacc,  l.  conttnuus  137. 
gttnd.  ff.de  vcrbor.  obltgat.  §.  cum  iu  Lfin.ff.de  e$ 

$  Porro  iudicialcs  dilacioncs+a  noftris  in-  quodcerto  toco.Sc  ex  eo  quod  litigantcs  id  pe- 
tcrprenbusvariisnominibusdiftingui ccc-  tierint, Lad peremtorium.ff.de  iudtctis,  hac Lr. 
pcrc.vcalixfinccicacorixalixfinc  rcprc-  .itemvtrumid  ,  quodprobarc  inccndunr, 
icncatorix.alixrefticucorix,alix  delibera-  adpropofitum  faciat,/.jf  quis  Ubertatem.  jj*. 
torix.alix  prxparatorix  ,  alix  rccufato-  fin.ffdepetit.hcred.  Ladprobationem ,snfra  ,de 
rix,alixallegatorix,alixcxfpe&arorix,alix  proloat.  quodque  prxfcriptione  tempotis 
probaronx, alixrurfus  aliis  nominibus  in-  nondumfitpercmtum,  Ltncontrsiitbus ,  §. 
fignitx,  modocommuaem  regulam  fc-  i/toyinfraydeexcept.nonnumer.pecun.modoie- 

3uantur ,  modo  propriam  &  pcculiarcm  cifius.modo  vcro  prolixius  tempus  confti- 
cfinitioncmhabcanc,  dc  quibus  copioic  t\i3it,BartoLindic7J.finffdeferiu,numer.3.pie- 
difceptare  animaducrtiraus  Speculato-  niusBaldustbidemnumer.^.i^Albcrtejtumer.r, 
in titul.de diUt.§.t.  Hoftienfin/ua/ummd,  eo-  Caftrenfnum.to.tjr  11.Angelusnum.7Jacob.de 
demtitul.  Panormttan.  capit.primo  ,  de  diUt.  S.Georg.num.  2.2.  AUxand.num.22.  AngeLA- 
numer.  t$.  Sichard.  hicin rubrtc.  numer.  4.  cQ.  tin.  in  %ftn minus.inftit.de  *c7.num,t2.Frederie. 
Damhoud.tn  fua praxi ctuil.c.  114. tjr n$.& ittf.  Senenfis  confii.2ig.Abbas hicin  capit./ecund.  de 
Rosbachin  fuoprocejju  iudiciar.  titul.  37.  quo  diUt.  numer.  4.  rjr  feq.  Boer.  dectf.  94.  numc- 
breuicacis  ftudio  lcttorcm  reiicioi.  ro22. 
4  Gcnctalitcrautcmdcfinimus,tomncm  Quod  procuratoreslitigantiumconfti. 
dilationem  cauflx  cognitioncm  rcquirc-  tutioneRatisbonenfi,quxanno  iy*5pro- 
Xdyt. fin.ff.de/eriis  cr dtlatJJtprocedente ,  hoctit.  mulgata cft ,  artic.$7.  cciara  facere  iubcn- 
BartotJiil.  iJn  pecuniariic ,  inprincip.  &  num.  tur. 

3.  Glojfa tbidemin  verbJn pecuniariis ,  Baid.nu-  Prxtcrea fcicndum.quod quamuis  non- 
mero  6.  ^ngei.num.3.  Roman.  numer.  r.  Ceftr.  nulli  alitcr  diftinguanc,nos  camcf  gen  era-  f 
num.i.^Uxand.inprineip.lafonnj.n.3.&feq.  literconftituamus.omnem  dilationemad 
^Anton.de  Butrio.lmol.& Panermttan.tn captt.  actum  aliqucm  iudicialcm  explicandum , 
vUra1ertiam,de  teftibus.  Lapusin  /uaallcgat.  aflignata  cfle  pcremtoriam.  Idenimcuin- 
SS.Bartol.  conftL  $0.  ineip.  ex  ftfio  proponttur  citdJ.fin.ffdeferiiSy  cap.2. c-j.rxtr.de dttat.cap. 
quodinceuffa pecuniaria,  vbitradit  idcmob-  paftoratu.deexccpt.LJiquis.3.inJr.fin.reguud.  v- 
tinerc  ctiam  in  cauflis  futnmariis ,  Lenfran.  bi fi  litigantibus ,  ad  loci  in  fpectionc  dila- 
in  c.quonUmcontra,extra  ,deprobat.  1 Ang.  in  tio  fltdata, &alccra  pars fe  iubtrahat ,  ni« 
§•7?»  minus numer  p.  cum feq.inftitut.de aclton.  hilominns  agri  menibr  in  defcriptionc  lo- 
K^tndr. Gait.  itb.r.  ob/eruot.91. numer.4.  (Myn-  ci  atqueeius dimenfione  fuo  ofncio  fungi- 
ftngxent.  1.  obferuatto.72.  Romanus  conftL  226.  tur.reipondet  zuthcntJedetfiquu,tod.dete- 
Wc/cnbecJnJuu paratit.num. $.  Rosbach.  titui.  ^«*,vbiabfcntepartcaducr(a.quxmoni- 
dedilat.num.<.Schenk.  in progymnafinfor.  Ubr.  ta  dicm  definitum  non  obfcruac,  acccftacit 
ftcumhy  tituljJHtmero  1.  cum  fcilicctmatc-  oncs  rccipiuntur&  valent.  Conuenitdc- 
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mnerur ,  fc-d  iudicis  excuiationes,  fi  quas 
iuftashabet,adhucaudiri , vcl  pofle  cu;n, 
parentcmmandato,pecnaseidcminfertas 
cuicarc.  Diuerfum  aurcm  ius  cflc  inccre- 
ris.  Etliccteonominefarpe  variaruro  fic, 
tamcn  nouiilima  confticutione  Spircnfi 
a  n  n  o  1 6  o  o .  fo  1 .  1 9 .  § .  /$..£&  WOl  in  aUcn  m*n  • 
datis  ftnt  cLufula,  certa  forma  litigantibus 
prarfcripca  cft.quomodo,  &  mtcr  quod  te- 
pusmaiatis  fineclaufuia  parerc  dcbeant, 
lcilicct  non  facile  amplius  admitti  cxce- 
ptioncs  fub  vcl  obrcpuonis  in  fecundo 
ccrmino,  qui  indulgerifolcr,  vcquisdo- 
ceacdeparitionemandati,  fcd  illasinter- 
mino  mandato  infcrtas  proponcndas  cife, 
mfimdexad  interpcllationcm  ipGuspar- 
tis,ponderatisiei,cauiTx,inrerualJi,atque 
aliis  circumftantns  nouam  dilationcm  , 
quz  tamen  vnum  aut  alterum  mcnicm, 
auc  ad  furomum  quinquc  noncxccdat, 
putauerittnbuendamcifc.Scicndumpre.- 
tcrca  cft,eo  rcm  nunc  rcmporis  f  dcdu- 
ctamcflc  vt,ii quasdio fitdc pantione  roa- 
datorum  pccnalium,  illa  in  ordine  noua- 
ram  cauiiarum  cxpedin  uoifcnt,  Chrfloph. 
Scbvvanman.infuo  proctff.Cameral.  Itbt.  cjf. 
lilud  nullam  dub.tationem  habct,  ha»c& 
fim.iiamandataordinemiaris,putaIibc)li 
oblationcm,  Ims  conteft  ationcm .  &  fimi- 
lia  non  rcquirere,vr  conftac  ex  Imperiali 
Conftitutione  Ratisboncnfi,  S.  gurttr*/ 
.»  j?nDj«mwcrCtfn. 

§.  16. 

y.cm  (Sacfccn  t>cr  ftrci«'$<n  ^oflVflion/ 
idcrt, 

Ittm  czufftt  Ltigiof* pojfejjtonit. 
t$l  Qu*  torroa  f  iit  mdicu  &  dilationum 
jn  cai.fla  htigiofz  poifeflionis,  oftcndic 
And  G  \\Jib  iobfer.6.  Cetcrum,dumc«0//f 
feq.  num.  i.  f.  ey  6.  illud  in  cadcm  cauli ,.  cile 
confttruic,quoiudicium  momcntancum, 
<]uod-\  D.dtc.Couar. ttb.prafl.qu*/i  i.c.17. 
intcnm  Yocar,G>ll ,  vt  doutGutd.  Pap.q. 
//^.Tiraq./*  traci.  mortuus  dtftrtpofftjjiontm 
vtuo.part  9.  decLr.9.  tnfin.  KcbLfr/«/>trto*- 
cord.Rtgu  Frantu.ttt.de  annatist  recicdcntiae 
nomine  ind  grannquodquecleganrions 
lingua?  larj  □  x  ublcr  uacorcs,  vt  ALtat.Lbr.  1. 
partrgon.tap.9.l.br.6.c.24.  Budeus  l.2.$.(jrtum 
pLcmfJctyff  deorig.tur.  ejr  Coraftbid.n.8.atque 
Zaftusx^iUx  abAlex  Lb.6.gental.dter.cio.ejjr 
ibtd.Traq.in  addtt.  Hotoman.ltbr.i.  tbjer.c.32. 
Turntbu  Itb.tj  aduerfc. f/.vindicias  vocant, 
nonnthil  obfcunuris  habere  vidccur.  £• 
nimucio  cauila  Iitigiofx  polTcIfionis,  vt 
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conflat  ex Lb.2.\ huiut  ordtmtionuytap.2tXx\i.  15J 
capita  complccritur.  Vt  iguur  pnmum  &c 
fccundum  caputcum  huiuftnodi  poflcflb- 
rioiudiciorectccomparari  poflic,ita  fane 
vltimum  caput  alas  qualitatcs  icquircrc 
vidctur,vc  fcihcct  controucrfia  intcr  hu- 
iufmodi  Principcs  vcl  pcrlonas  fit ,  vt  peri- 
culofi  motus,  tnftes  progr  eflus,aur  feditio 
ncs  inde  exfiftere  poilinc,  cunc  cnim  lo- 
cum  cife  icqueftrationi.  Eicnim  ex  his, 
qux  complcxi  (umus  ir>Jr.  dtfltqneflr.prohib. 
ad  cauflam  huius  rcn.cdu  tot  qual  ta;es 
non  requiri  animaduetcimus,  fed  luiriccie 
mctum  armorum. 

Principio  itaqiie  intelligimus  cx  ipfo 
Andr.  QA\.d.obfl.6.ltbr.t.n.2.  ntq;libellutn 
folemnem.^ncqi  etiamhcis  conteftario-  jp+ 
ncm  ncccffinarij  cfle.cum  partib  quxde 
poircifioncita  contcndant,vt  vtnnqj  qu«- 
daargumcnta  venfimiha  poifclfionis  con- 
currant,certum  tempus  conftuui  folcar, 
intra  quod  reus  articulos ,  quibus  lura  lua 
vcl  fundamenta  poflcflionis  pcrfcquatur, 
cum  nominibus  teftium  dciupcr  exanii- 
nandorum  producar.  Exhibuisautem vl- 
tro &  citro articulis  poflt  floriis ,  capraquc 
dcfignationcactorum&  tcftium,qu£cum 
ipii>arcivulisprofcrridcbcnc,nulliartic«- 
lorum cditio  fit ,  netp  reiponfiones  ad  ar- 
ticulosexiguncur,nccetiamiur<tmentura 
calumnix.Hoc  cft,quod  nimirum  aluDo- 
crorcscommemorant,  in  huiulmodi  pro- 
ccifuiudicu  ordinem  non  requ  ri^/^r/r- 
ditloan  Ctpha/.conf  ip  /ib.f.n  4.Bald.inl.ordi- 
nartt  C.dtrei vind.n.p.Ant.Captc.deiifjf.PL* 
ttu*  2{oH/irtt»f.tnicpettt.l.fi quwdo.  C.vndcs 
vijh.io/.D  d.Couar.prail.quaft  c.ij.n  7  Fram. 
Curt.tn l.admonendt.jf.dt  turetur.  n.203  lactb. 
Mtnfich.  in prtludtu  recuper.pojjijj.nu  26.M4- 
rtan.Socm.ttt.de libtli  obLt  c.i  JalLut.  s4-  vbi 
aliosctiamcitat  Ioicph.  Ludou  c.  v/acc  fo. 

c2e.n2.Chr/ft  Schvv*nm.tnju9 
proctjf.canieral.ttbr.i.cap.i6.  Acccdit , quoci 
quatnuiscitarioparrisrequiratur,cumhu- 
iuimodi  articuliproducuntunitem  *fcum  i^j 
ipfccommiifarius  tcftcs  cxaminat,(ccun- 
d  u  ro  ca,  q  uac  d :  flc  t  i  ro  u  s  in  l.Jiquando,t»Jr.  dt 
ttfttb.  ejrljitudtcesyinjr.  de/fd.tnflru.quod ta- 
mcn  llla  in  prafcntt  caufla  dcceif.inanon 
&ttvtojiendit  T^eut^tonfit  nu  4.  Ioflph.Lnd. 
d.deitj.2o.n  *.deirjUcpub!icatio  uitiumin 
hocipibiudiciononadmittitut,^»<sr'.C7A/»C 
d.obfr. tf.n.2. Dtd.touar.d.q.  17.^.4  verflquiit- 
totjipratereaaduertendum.  Pratcrca  licctin 
iudiciis  ncduni  ordinanis,  fcd  ctiam  fum- 
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rr:in"i<;rnnceiTum  vnicui(|. firconcrarcdcs  dicium  nullum  inferat/quod  non  folum 
auc  inftrumcntacxcipcrc.tquodfufpecti  in  petitorio,fcd  ctiam  in  pofldforio  p!c- 
finr,&c.  tamcn  in  hoGiudiciomomcnta-  nario  rcparari  ncqucat.  Vnde  idcm  Dd. 
nco  illud  parttbus  non  liccbit,  vtoftendtt  Couar. d.q.i 7.  num.4.-\verfo£I*uo*dhuius^  200 
Feltn.inc.veniens.n.2.n.is.*rgeiustextut.C*-  commemorac,  ncqtjidcmlupplicaMoni.q 
pu.decifiso.Did.  Cou*r.d.q.i7.n.4.vcrffcpti-  Principi  exhbearur,  de  o^nztnl  ftquis.  r/tn 
moeft.crwrf.nonoeft.  LM*fiuer.infu*pr*clt:.  *uth.qusfupp/ic*tio  fnpr.de prectb.  Impfr.  ifr. 
ttt.dep0jfffi.2s.  Ego  tamcn  arbitrarer  hoc  locum  elTc.Imo.quod  magis eft.idem  Co- 
cafu  officio  ludicis  incumbcre , vt  fraudi-  uar. d.q.ij.n.  4.verfifextumadh*c*ccedttt{c- 
bus  occurrat,Ttqaod  a  partibus  6crinc-  cutus  Anto.  Capi.&nonnullosahos  quos 
quit,ipfetamcnpcrfefjpplcar,maxime(l  ibidcm  commcmorat,  conftituit,  mino- 
euidcnsfufpicio(ic,*r£./£«^/«/w.//f/»/.:r.  rcm  viginci  quinqueann#nonauniq  er> 
&S  fdcteflib.l.fn.injr.dcfid.tnftr.  cumipfe  iamfiiccaptumeifc  proponat,quodintra 
cx  orticio  fuo  non  prohtbeatur,adtnqui-  dicm  conftitutumlubricoxraus,  &inco- 
rcdamrci  veritatcm.etiamtcftcs^quino-  gitantfarteftesiniutafua  no  n  produxcrrr, 
miruti  non  fint,  examinarc,vt  oftendit  allegat/.fr/*^*/*  r//?./»/*/f£r.Q.iod(anca- 
D.Jac.Couarr.</.ff./7  »M/»./^  quamuisipfc  pudtncdubiumeft.cutn  ti  oimftanua'  a- 
vimcofttrucrevideaturin  Uylo  &  confuc-  hud  fuaderepolfint.ideoqjhancqnaft.o- 
JP7  tudrncrcgni  H  fpanir.  f  fgo  tamcnnon  ncm  maturiori  dclibcrauoni  rchnquo. 
dubitaiictun.ctiamiuictiuih  id  iudiccra  Qtrdaurcmobtineat.li  lh,qi,i  feturbatil 
poile.fi  timot  armorum,  a  hracnafccntia  in  poffeifione  dicit,  prarfumtio  iuris  relu- 
incommodatalemopciamrcquirant,^.  ctj*tur,idcmDidac.diligcntcrpetfequitur 
d/.*autfi<mumfdev/i<ft.qut*/i*x§.etf,fjrtn-   md.q.ij.n  6. 

tipitficutnjtfm  t.fi »on  itfend*murf.  de pae-  Htsita  dige ftis ,  &  ftudio  de  republica 
nu^umfimi/ibus.Ant.Ctpic.dectf.is.tnprinctp.  benemercndt tn medium propofitis, non 
poiific.de Bittr.B%:b.Frtnc  Arttm.Ang.  ejr  Ca-  adco  magnx  d  fticultatis  clfer,  idem  in  fc- 
Jlrcn.in  Unccauffim  «^/«^w.Commilfano  quenttbuscapitibus  eiufdcmo«dinationis 
tamcnhancficultatcmnon  puto  compc-  raccre^vtiigillatira.quidiuriscir^r.perfe- 
tere, per  ca  ,quar perfeq  xoxtn/.tudtces,wfr.  qucrcc; fcd neprohxior  Gm, & q, mcmbra 
^./«yr.nihvcrbacomm.ilunis  plcnio-  priora  illarum  naturara  ccrta  ranonc  o- 
raelT.nt.&aliudfignificarcn^  ftendcrinr,idcircofatis.nprxfentiihabe- 

10  S     Notindumpravereacir.quodquamuis  bo,quxdaradigito(ufpcnloattigi(re,  non 
in  cautfa  probat  onts  trcs  dihtioncsnon-  rccufans.quo  minus  copiofius  id  faciatn 
nunquam&q  iartadati(oIeat,«dque  ftylo  figratum  lcctori  animaductcero.  In  calij 
Camccxlmpcrialisrccepcumfic:  tamen  legis  ^dtffimtrt  Itbcllumfolemncra&lms  20/ 
in  hociudicio  fummario  duntaxat  vmca  cohteftationem  non  elTc  neceiranam,  o- 
dlatiodecur.^W.  Gul.d ohfru6  nu.4.  item  ftenditPort  us^r./.^w^.^/^.'  " 

l9 p  quamuis  appcllatto  io  caullaf  polft ifionis  J9dnf./tmit*t.^nd.G4t/./ib.t.obJer>y.i2  nu  i 
nonreiiciatur.faltcm  quoad  «ffjctum  dc-  Schvv*nm*n.inJuoproccf.ubroprtmo  cap  iS 
uoluixuum.l.vntc.trjrjt  demomoit  pof.*g*t.  Idem  quoquc  probatidcm  AndicasGad 
tamcn  in  hoc  iu  J.cio  vindiciHrum  aliud  fi  tradecur  dc  rclaxando  iurciurando  ai 
probandumeft.Pnmo  qiK.dilludconctli-  cffeaiimagcndiMrot.obJeruat.is.uumer.j, 
ct  natutaipftus  iudici,  cum  pettineacad  f>i.vbietiamtcftafur,n6clfcnccc(Tarura 
quicce  &  tranquillita.c  rcipubl.c^.quod-  Itbclli  oblationem,  aut  l.tts  comeftatio- 
quctalis  fententia  non  adco  graue  pr^ciu-  nern. 

dtctum  in fcrat , lofipbm L.doutc. dcafPcruf.      Q,id  aut tobtineatin  cauffis  nulhcatis  igg 
2o  n«merof>.  I tcobuscMmo.htm rcitmnd.pnf   q,,*  obiiciuntur,  vt  cxfecutionem  impc-  * 
Jtf.remed.  vU.n*mero4S.B.  n  ntcnd.dec:;;one   diant,confuIipoteruntBa;t.//»/.^.§  conde 
yo.num.io.Itfontnl.quoJi.-iJjit.JfJcrciudicat.   mrutum.fdereiudkttt.n.s.  A/ex.nu  \  /tf.n  c 
nu.29  Dcindc.quodhxclcntcntiacenfca-  Z*f.n.6.&feo;.  Aodr.G  u\.ubrot.obferuat  ,'tJ 
tur  cffc  intcrlocutoria,  a  qua  prouocatio   num.9. Qu.d probandum  iittn conttoucr- 
cacnonfo^U.fdeapp^H.rectp.vc/not.   fiis, quxrationetutotumoriantur  often 
Drctmconfis02.Cr*uct.confi4o.»um.4.?ijtt.   dxvans  fupr*  numtro  i+}.   De  caJilis  (c- 
tonf.121.n9.  Did.Cou*r.d.q.i7.  num.2.  lo/cph.   qucftrattonum  ctiam  cerra  ratione  locu- 
Lud.dectfpcruf2o.n.p,miximccum  ptx.u-  uCumusfupranumerotsS.  Erprxtcreaadtri 
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poterunttextus&Do&ores inl.jin. infi.de  tiocaull  irum  cxtraordinariarumabordi- 

erdi». cognit.  item 1.  litibue.  deagricot. crcenfit.  nariis fcparata intclligatur. 
ltbr.ii.  Sunt  praEtcrhascauiTasctiammuhialii 

Porro,fiincauffisf  pupilloruravclrai-  cafus,inquibus  ncdum  propcrandum  fir, 

norum  petatur  decreti  interpofitio,  fum-  fed  etiam  Htis  conteftatio  &  fimiles  a&us 

mariameiTchoccafucognitioneminiclli-  non  requiruntur;fed  quia  iatis  nobiscirc 

p.m\is.%.fin.Infiitut.quib.alie»arJictt^ut»on.  dcbct,quod  praecipuas  cxccprioncs  per- 

tteml.fancimus.  C.  deadminifi. ejr peric.tut.  &  fccuti  fimus ,  idco  etiam  fupcrfedcndum 

r«r4/.eodcmq}incau(Tadecretireferripo-  cifcduximus. 
tcft  LntptJJim jf.de  rebuseor.quifubtut.dr  cur. 

funtjteml.t.cjrzjnfi.deprad.dccurftncdecrtt.  AuthcntlCa  offeratur. 

nonaticnand.  % 

**4    In  quaf  cauiTa  fint  a&us  cxtraiudicia-  Svmmaria. 

lcs,intclijgimuscxrationibusw/r/^§.>».  ,  Qmari ?aiHtKm fu^vi ^orre.libtUumofferrtto. 

H.propofitis.  Vndcnonalienumaratione  neatur. 

vidcridcber.firationccontinuationisdo-  t  CmhbeUmtffcrtndmRt.eircuuutxpenfis. 

nationura  aliqua  difficultas  oriatur ,  can-  s  J*itu>  iudicufrortuU  tnfcrcnda  funt,  &  fdtiuffta 

dcm  quxftionera  maturc  cxpediri  debe-         ^*?^*-  . 

re.  Mouct  cnim  &  alia  rac:o,  qood  pro-  4  w™**m*i^*1»md*m 

bandi  faculcas  hoc  raodo.irapcdiri  pof-  ,  ^nutiaXHmfuikuCtmdmuiu prjmtummi- 

fit,quo  cafu  omncm  moram  amputan-  nutredeiureptjftt. 

dam  cflc  conftat  excap. quoniam ,  vt/iteno»  s  Quidautemccnfuetudinereceptumjit. 

contefi.itemautb.fiquisprtfcns.infi.dtttfiibus.  7  *s*n  iudtciumfit nuilMm.fiparttttxprtftmvttta- 

In  eadcm  caufla  lunt  CXcmplationcS  pfi-  confenfertnt,  nehbelhu  cfferretur,  eju*tn 

u\kg\ot\xmtvtcapit.cumdttec7a,deca»firmat.  F"*™*  *unfi  DoSarttm  fcu- 

t////.^^itcmconfirmationcsdotium,  ,  Do7™&argumenta*ffirma,iuttp*rtu. 

cura  talis  caufla  omncmfauorcraracrea-  9  DoBores  efr  < 


luxj.i.ff.fotut.  matri.  item  clem.  dijfendiofam,  utnititur. 

de iudtctuj» verb. i» taujjis matrimona ,ejreas  10  Qu* fententia cx duabut ampkBenda. 
quoquo  modo  tangcntibus. 

it$     Ucmiffionefex  primo  decrcto ,  qao-  /^Vminlitiscontcftationcf  mcritanc- 1 

modo  fcilicet  cius  nommc  furaraaria  co-  ^-'gotii  ab  vtraquc  partc  cxptoracnda 

gnitioduntaxatintcrponatur.cdoccripo.  fint,  vtiudex,  deindc  etiam  Iitigantcs  de 

tcrimuscxauthcnr. &quiiurat,i»fi.dcbon.  ftacuncgocii,&dcintcntioncaduetferpar- 

aucl.  iud.poff.iteml.  z.fupr.  vbii»rematlioex-  tisedoccri  poflint ,  &  in  ca  re  longe  potior 

erceridebeat.  Si  difccptctucdemiffionccx  fitconditio  a<aoris,quippc  incuiuspotc- 

cdicto  diui  Adriani,talcra  cognitioncm  ftatc  poflic  cxpciiri ,  quando  vclit,  &  cx- 

accclcrationem  cxpofccrc,cdocemur cx  ploratisomnibus  fcbenc  antca inftrucrc, 

/ final.de appettat.recip.  vttnon.l.cadcm  fidefe-  Lquiinalterius.42  jf.dcreg.iur.Lfiquando.tn- 

fik drdiltt.ittmt.  vnu.de citcl  dtu.^idriani  fra,dedttat.  raultacura  prouidcnuaftatuif- 

toU.&ibtd.OlUnoch.n.7s*.Ucm  miniroere-  fcluftinianus  ccnienduscft,  non  ftatim  ad 

ipuendum  ftatuimus,fimulierventrisno-  litis  conceftacionem  manum  admouen- 

mincinpofrcflionemmiiTafit,</./.M^w  jf.  dam,fcdreopriusa&ionemcdcndam,id- 

deferite<jrdttat.i.i.§.fjrgenerattter.ffdevent.  que fctipto, vt  tanto  mcliusconftarc pof- 

iupoffff.mitt.  fi  iu  ngatur  cura  Lj.  §.  caujfa  co-  f« ,  quid  a<2um  cifcc ,  /.  coatrahitur. ff.de fid. 

so6  gmtio.fidecarbontan.tdia.  f  In  opcns  noui  cap. quoniam, extra,de/>robat.  &  ldcirco 

nuntiaticnc  cflc  feftinandum ,  colligimus  libellum  ofTcrcndum. 

cxi.vnic.infi. denouiooer. nunt. itemc.j. extr.  Cui autem ab initio  f  exhibendus fit ,  id  t 

eod.tttu.K^d»dr.GaiUib.i.obferj6.nu.Ts.rjri7.  textus nonaperic; Scd tamcn  cum  omnia 

Idcmquemultoiu;tioricx  caufla  diccn-  a£aapudiudicemedcndafinr,/./.  §.«/<■»<£ 

dum cft in caufia dam ni \Mcth,Lt. 2. crj.fi. .  ff.de  edend. ifin. tnfi.  defid.infiru. ctp.quonitm 

de  dtm».infecl.vbi  ^0^2  &:pcnc(cubcmcs  (<>»/r^^r^4/.&jnarchiuotctincnda,/.«, 

orancs  id  obfcru~runc,adco,vc  non  iinc  apudquem.jkpr.de  cdend.crd.tap.quoniamj. 

finguhri  cauflarutn  2£  rerum  confidcra-  fractpimus,§.penuit.deapptit.fac\}c\iitc\Ufri~ 

t:onciuiialmperatoria;  maicftatis  cogni-  mu5iudicipriusotTcrc'ndu,f./.<'x/r^//^^. 

obtat. 
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Tit.de  litisconteftat.auth.offeratur.  tSjy 

t£ltt.crilnJemgUff*atqutDo&orts&dcindc  uctto,plerumqucitacomparaturodie,  vC 

parti,  glojjJn  verb.  offeratur,  BartoLhicuum.}.  id  verfctur  in  potcftatc  iudicis. 
Alberic.numcro i.tSkngcl.nnmero t. SpecuUtor       Si legem  ,  non  video,quodagloirtno- 

*.l  titulum  de  Lbtll  conctpt.%.refi*t  vidcre.nu.i.  ltrac  fcntcntia  difcedendum  fit.Cum  cni  m 

Petrm  de  Ferr*r.tnform.Ubell.*ftion.rt*i.$  *d  indultum  Icgc  bcncficium  priuata  aucto- 

tmdtntiam,numtr.7.  Ef quamuisPaulusdc  riratcaufcrat  iudcx ,eap.induitum,dereguL 

Cajktonumeroi.  rWbctic.  numero  4.  argum.  iur.in6.authtntic.hodtt,infi.dt*fptUat.c*pit. 

cius  authentic.  conftituant.id facicndum  pia,detxcept. inf.eapit.fieqttcns,derefittution. 

cite  cxpcnfis  ipfius  a&oris,  ramcn  rcctc  fioUst.iu6.  Vndcprobabilioremitacuoef- 

racoiumcioBartolusi&/f*.j.videturdiflen-  fefententiam  Baldi^/c numtro  14.  qui pro- 

tiiCiZWcgztl.r.Jf.dttdtnd.  &tandcmftatuit,  fitctur  rcfcrrc.an  dilatiocaufliccogmtio- 

cuiutque  fori  ftylum  &  conluctudincm  nem,an  non  requirat,  vt  hic  ludcx  nihil 

fpcitandam.  Bartolo  fubfcribunt  Panor-  mutarepolfir,illicaurcmeiusracicndipo- 

mitanus cspit.i.dtUbtU.  obiat.circsfiutm.  Fe-  teftatem  habeat.    Baldo  adftipulatur  hic 

Mn.ibtdcmnu.S.  Angcl.Lt.S.tdtnds.  &  Alex.  Sichardus  j.j.necdiflentitCaftrcnf. 

tbtd.  numtr.Q  ojiz  dc  tc  L  2  ff.dtrt iudit. copiofius 

J     AIditdcindctextus,fpra;bitisfportu-  diflerimus.    In  cadcm  caufla  vidctur  cl- 

lis.A:  data  fidciuifione.rcum  viginti  dic-  fc,quod  dc  fubfcriptionc  partium  com- 

ru m  1  nd ucits gauderc, vt (ecum deliberarc  memoratur;  nam  & illud in dcfuetudinem 

poifit  jccdercancontcndcrcvelit,/./.^*^  vcniflc,vtglofla  coramcraorat,  pallim  vi- 

tdend.  &c  aniudiccm,fiforrafletaIis  datus  demus. 

fit,quidifpliccaf,vclitrccufarc,/.4^r//^w/.  Qucdvcroinfincadiicitur,Iirisconte- 

fufr.dtiudic.  aut  ficoram  ordinario  iudicc  ftationcm  contra  hoc  priuilcgium  habi- 

agcndumfir,alius,  qui  fufpicione  careat,  tam,pronihiloducendam,inrerprctatio-  , 

adiungi  poifit,suth.fi verocontigcrit  ,fupr.  de  ncm  non  adco  expcditam  t  habet,  fi  par-  7 

iudic.  Quidinfportulis  obtincat,fuoloco  tcs  cxprcifim  vel  tacite  nulta  qucrcla 

copioie  cxfccuti  fumus.Quzdefideiuftio-  miflarlolcmnitatis  fat>a  confenferinr.  £- 

ne  dicuntur,  modcrationcm  fuam  rcci-  nimucro  hoc  f  poftcriori  calu  iudicium  8 

piuntexdifpofirionc//c/V»^w.^fw/i/^  non  labcfacrari  ob  omiflam  libclli  obla- 

d-xr.tenexntur.  tionem ,  tcftatur  g\ofoinverb.pro»ibito.in. 

4     Qujdcauflje  fit.quodfnon  deccm  dies,  Ug.fiusl.  C.depriutitg.fcholsr.libroduodtcimox 

aut  rccifius  tcmpus ,  vtl.propersndum.  §.  /.  ^yfzoinfummshuimtitul.  §.  /.  Odofied.  Guidt 

tjri.  &l.  ttdperemtorium.f.detudic.  rco con-  dtSufa.Goffrtd.iufuafumma,eodemtitui.vcrb. 

ihtmum  fit,cx  his,qu*  ftatim  complcxi  contcfiatto,  commcmoratiab^iiberic.htcnum. 

futnus , facile colligimus, maxirae  fi repc-  •8*uo,BofitdmBentutnt*n.infuotr*tlit.iudt- 

ta  n  t  u  r  1 II  a,q  ua:  cx  /.     //» slttrim , itcm dtcl.L  ciarti ordtuU rpsrte prima , tituLin quibm c*ujf. 

f fi quando, pondctzndz ftatuimus.  f  Scd  cx-  off.ltbtU.  Finccntim,  vt refcrt SpecuUt.  intitui. 

ciptl  ilia  diiccptatio.an  iedicilibcrumfir,  ^//^.^/.S.^/DSf^quictiamineiufdcm 

illud  tcmpus  rainucrc,aut  prorogarc.  Nc-  fcntentiam  inclinat,  Ioannes  K^indr.  in  cU- 

gatgloiTa  in  vtrb.vigintidttrum.  Scdillam  mcnt.f*pcconttngtt,invcrb.nccefj*rio.  Vttrus 

t  epudiant  Bartolus  numero  nono ,  FulgoH  de  BeUapert.  prout  illum  refirt  Cynm  in  nofiru 

vwntro  quarto,  Angelus  numeronono,  ftatu-  h*c  suthenttc.  Autonimdt  Butrio  in  cspitepri- 

cn  tcs ,  1  ntereflc  intcr  tempus,  quod a Ic£c  mo,dt Ubeff.  obUt.Du.  dt  Bots,dtctfiont  centefi- 

indulgcatur,nulla  iudicis  opcra  intct ue-  maquadragtftma  terti*y  vt  hos  vlttmos  refcrt 

nieotc,  &c  illud,  quod  miniftetium  ipfius  Ctoarunus Soctnm caf.  1. dc Lbell.obUt. numero 

rcquirir , vt fcilicctibidcra  habcat potcfta-  dcctmonono.  Pro qua opinione  fulcieda  hcc 

tc-m  amputandi  temporis  curricula,  &  potifljmum  argumcnta  occurrunt, /..?.§. 

contta proferendi,/./.«y Ldebitoribmff.dcs  quod obfirmiri  Jupr.  dt  iurtiurand. propt. c*l. 

rttudicd.Titia.ffdeaccafcumfimiLObiiciant  </W.fircuoccturadintcllc6tumM///./.$./# 

ctiam,quodglofla in corporc,  vndc fumta  dtiuramcn.calum.in 6. Si cnim  iuramcntum 

cft,contratiumprobarit.  Egoputointcr-  caIumnixtacitcrcmittipotcft,curnon& 

clie.an  loquamur  de  ftylo  &  confuetudine  libelli  oblatio. 

curiarura , an  vero  dc  lcgum  noftrarum      Sccundo i.jfusl.  C. dtttmpor.  apptUit. cir- 

difpofitione.  tsfintm.tjr  eap.qu*mdiuydt  *pptll*t.in  *.qui- 

6     Siconluctudinemtvrgcamus,animad-  bus  comprchcnditur  tempus  appellatio* 
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6~j8        CommcntariiPetriGilkemiadLib.III.  CocL 

ni  profequcndx  definitum,  licigantium  tiorera  eflc,  fcd  prirnam  benigniorem, 

confenfu  prorogari  pofle.  Tertio  hanc  &aiurisracntenonabhorrcntem,  modo 

cauflam dcfcrerc vidttut  l.gcnetaUtcr  ycirca  quae  pctantur ,faltcma  tabcllionc,qui iu- 

fn.fupr.de  epifyp. ejr elerie.  Qua» to pugnant  dicio  ,dc ftinatus  fit,  exccpta  fint.  Ita  & 

prohac  eadcm  conclufionc  IMbeUorum  §.  fcntcntiaconformispctitionictTopotcrit, 

fn.jf.  deaccufejr  tnfcrtptx.  2.  deaccuftn  tf.quae  &  multz  difficultates  tollcntur,  quas  a  pro- 

manifeftant  folemnitatem  in  accufando  pugnatoribus  diucrfz  fcnrentia:  funtrao- 

prarfcriptamtaciteomitripoflc.  Quinto/.  tanquamfententiam  videoctiamprobari 

1  ff.de feriu.Scxto l.fn.C.dtpriuil.fchoUr.  Sc-  Baldo».tf.Fulgof.»./.  Angel.»./a. 
piuno/./.g./^^^dVo^.vbifurlicitjpotcfta-  r\     \  *u 

rcmdefcrtbcndi fjcercvcldtaare.velad-  plus  pctltlonibUS. 

$  uerfarium  fuum  ad  album  produccrc.  "f  LEXfRIMA. 
Contrariam  fcntentiam  capeflunt,  &  non 

contcmncndis  argumcntis  tucri  conan-  ovmmaria. 

tur  Cynus , Oldradus ,  Iacobus  dc  Arcna,  1  T>*n*pUupetentuatu*nttamtmfuerit. 

quosrcfcrt&fcqutturAlbericUs  Wm.*.  *  Q^t»^amsplmpetntdic*tur. 

BartoU./,.&ib.dcmPomatcsatqucPau-  3  ^^Z^&M^ ^fmmftm 

lus  Parifius  «M<&//.Caftrcnf.**./.f.SaIycct.  ^  Qjucafupan*  mttiauitm  cenjtituu  *dbut  Ucnm 
0«.//.Sichard.w.^.vbiftatuitprtmaniopi-  h*bt*t. 

niolicm ,  qua?  putat , cxprefle  vcl  tacitC  O-  j  Qtucondttionet hoccafureamruntur. 
mittipoflelibcllioblationem.ftultameflc.  Q™p*Qodolm*aorudetegtvtdc*tur. 

gUff.tnci.extr.de  UbtU.obUt.Innecent.imup.i.  7  An*ntthtemcontefi*t*m^mttentt*locmfit. 

eolttt.  Panlm  dc  LeaZtro .  ZabarcBa,  Pattl.  Ltm-  '  ^W*'*<*** •dm.cUcum U- 

dun.Stepbjnuttquosrefertejr/eqniturMarun.  ^  Xreteautefa^xquibm 
Socinttt.dcUbcU.obUt.n.2i. Lanftnc.de  Orun.  urepojjlt. 

infiurepetit. cap.quontam, dtprobat. cap.j.dcs  u  tsfnpamtentt* pejt  htemcenteji*t*mprtfit. 
petit.numerott  FerraricnfmUbcB.formttaclie- 

nureaUs, %.adcmdentUm.nu. d.Rosbacb.infnd  V M  pra:cedcnti  titulo  delirisconte- 
praxiciui/.tit.tj.nu.22.Panormitan.up.i.dtti-        'ftatione  tractatum  eflct,  non  incon- 

beU.ebttt.  n.to.  ejrnu.  n.vtrf.Tertuoptniomihi  uenicnter  fubiicitur  titulus  ,dtpiutpetitteni- 

pUctt.FcUn. tbid.  num.  4.  Deeius  inc. eUcanfJts,  6«tf,qui  fingularem cffc&um  htis  contefta* 

dtoffic.deltgat.nu.S.  Cauifaritafentiendiha:  tascxhibcrct. 

potiflimum  confideraripofrunt.Primo,q<       Proeuidentiorifauremhuiusmaterta»  s 

haec  folemnitas  non  folum  refpiciat  vtih-  explicatione  fciendum  cft,  antiquitus  ita 

tatem  rei,  fed  ctiara  iudicis,  vtexlibelli  comparatumrutfle,vr,quiplus,quamde- 

conccptione  fuam  fentenriam  ferre  pof-  beretur ,  pctiiflet,  totius  cauflz  iaerura 

Gt,eap.ticct  Httijtfimonia.&capit.quatitertjr  mulctarctur.  %.fquis  ggtns.  Infitntion.  dca- 

quando2.deaccufat.l.vtfu»dtuff.commun.di-  Qton. 

ntdund.l.vt reJponfitm.fupr.de pacl.Sccundo,       PJusf  autem  quatuor  modis  petimus,  a 

quod  folcmni  tas  rure  ciutli  introducta,  au-  re,caufla,loco,teraporc,quorum  cxempla 

ctontarc  pnuatorum  tol!i  nequeat.  l.ntmo.  prolixiori  ferraonc  proicqui ,  fupcrua- 

ff.de  Ugat.t.Uuspubticum.  Terno  commcn-  cuum  duxi,  quod  illud  a  luftiniano  Im- 

dathancfcntcntiamtcxtus.incuiuscom-  pcratore tn diH.  §.fquit  agens ,  luculcn- 

memorationc  vcrfamur,  qut  declatac.ta-  ter  &  dilucide  factum  animaducrtc- 

lcra  licis  contcftationem  nullius  eife  mo-  rem. 

menti.Cui  quarto  refpondct  ct.de  ItbtUeb-       Porro ,  cum  durum  viderctur ,  quem  ex 

/n.quocauetur.quodoportcatlittgantcra  huiuimodi  culpa  tam  graui  pcena  coer- 

libellumfuum  in  promtuhabere.  Neca-  ccri,  Zeno  Impcrator  in  his,quitcmpo- 

licnaconfidcrario  quinto  cbcap.quoniam  rc  f  plus  pctiiflcnt,hnmaniorem  puni-  $ 

^r#A«r. vbiiibellioblatioin-  endi  rationem  introduxtt ,  vt  fcilicet  in- 

tcrfubitantialcsadrustudiciirccenfciur.  ducias,quas  ipieactor  fponre  indulfcrit, 

Stxto,quodfingularcfitincauflis,qua;  vclquas  natura  actionis  conttnct.in  du- 

fincitrepitu&  figura  iudicii  cxcrccri  pof-  plum.habcantii  ,quitalcm  iniuham  pafli 

lunt.vthbcllicxhibitionon  fit  neceflaria/  funtr&poftcasfinitas  nonalttcr lttera  fuf- 

0  Ethancvltimamtopinioncmftatuotu-  cipiant,  mfi  omncs  cxpcnfas  Iitis  an- 

tca 
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tea  dcceperint.  §.  ttmptrtlts.  lnfritw.  de  ex-  Agnofcit  tarocn  etiam  pcenam  rationc 

r/^lnaliisattccinpetendicauilisluftinia-  cxpenlarum&: damnorum  in  fimplum, 

nusctiam  mitiorem  animaduerfionisror-  veltriplum.  Siroplum,fi  culpaipfius  in- 

rmm  lhtroduxir,  vrapparet  cx  §.  tripltci.  reruenir.Triplum,fidolus,/.f«j»f«//f/»/r?. 

/*/?//«.\:6  *#/*«.  vtfcihcetimprobuslitiga-  ff,dtiudtc.%tripti. pjlttut.de udion.e^tbidtm 

tor  cius  damni, quod quis  cx  tali importu-  Btlduin.  hfen numtro quadragefmoquartt,  rc- 

nintefentic,cnplum  rcfundar.  Quaderc  pudiata  gloiTa  ibidcro.qax  mdiftinclc  a- 

etiam  pecuharem  conftitutionem  ,  qux  clorcm  tcneti  volcbat,  &  quam  parurn 

iniuriatcraponsintcrddit,fccdidiiTepro-  cpnfiderate  Zafius  fcquitur,  &  hic  Ra- 

fltctuc,quarumia&uram,vt  Cuiaciusfar-  phacl  Fulgof.  tirttfintm,  idquc  antc  Iafo- 

cucr.nonnullam  eius  partem  ex  bafihcis  nem  ibidem  fentitFabcr  numero  2.  PUtca 

circahunctitulumrcftituit.  nnmtroto.  Angclus  Arctinus  numerttt.ejr 

Qmmuis  itaquc  rigoriuris  maioribus'  /*.RartolusA/f numtroj.  Angcl.Pcrufin.itr. 

.  probaius  talem  emcndationero  rcccpit;  /.Baid.»./.  , 

4  priftinarftamen  fcuetiiatis  vcftigia  femel  Nocandum  tamen  eft,  Angctum  bicnu- 
imprerfa  incafu  noftrx  conftitutionis  in-  mtros.6cVaUci\imfnJ}ttut.in%.tripu.numt- 
tacia  pcrmanierunt,  vt  fcilicctis,quiam-  r#v/gr///«^au<ftorcscirc,qupdpcena§,/r/- 
pl!orispccuniac,quamfibidcberctur,cau-  pii  amplius-fnofitin vfujedciusloco fuc-  1 

'  tioncm  pcrdolum  &  machinationcmcx-  cctTertt  condcmnatio  m  (umtus  litis ,  Lgc~ 

Ciji.it,  &  aducrfario  in  ius  vocato  litcm  ntr^ltter. fupr.de ftcroftncl.ectlef.  Statuo  ta- 

fuperiliaquantitatccoteftatusfit,&  poft-  men,illudnontam  dccifion  .dtcl.lgtnenU- 

caarguaturdcfal(aquanticaccadic&a,non  //r,qux  cafum  fpeciali  ratione  nitcntcm 

iolimca,  (cdtotodcbitofraudetur.  Ob-  non videturantiquaiTe,quamiuricanoni- 

fetuandumautcm  eft,vt  a&orisimprobi-  co  capit.t.depUupetU.  acccpto  fcrcndum, 

casadhuncmodum  vindicetur  exdodri-  quod  cx  cororouni  ioterprctationc  ,  de 

na  incerpretum ,  vtglofftn  vtrb.  exegertt,  m  quaibidemPanprroitanus  numertp.  cripli 

verb.voc4uerit,  in  verb.tnco4tum,inverb.dif-  cxa&ionem  non  adm  i  t  ti  r,      tMfJ, (jrc4p. 

penito,  ejr  verb.  ttrguatur,  quam  fcquuntur  t.de  doL  ejrcontumac  &dcindeamuluW.§. 

Bxtto\.tnprM(.rjr»*.j.fxprtJ/iuuttmB4Jditt  tripU,  probatx  confiderationi,  quod  §. 

hu  n. t.  i^fng.t.t  &  $.C»flrenf.n  3.  verf.pluri.  conceptus  fit  io  fa&um ,  fportulas  maiores 

Stly:et.n.t.Stcbird.n.3.GothoJred. in  vtrb.  am-  hoc modo per  exfecutorcm cxtorqucncis: 

flijrefttlgpfinprincip.  quatuorpotilfimum  qux  fportulx ,  cum,  vt  fuo  loco  coramc- 

5  concurrcictaebcrc.Primo,vtcautioncm  morauimus,exquanticacepecicanon  am- 
niaioris  fummx , quaro  dcpcrctur ,  extor-  plius dcfiniantur,non  poiTit alienum vide- 
fcnt.  Sccundo,vt  illud  dolo  fit  fa&um.  dcri.quod&pcenacx  defuctudineprofli- 
Tcrtio,  vt  lis  fit  contcftata.  Qutrto,  gari  amplius  ncqueat.  An  autero  pccna 
vc  aftorhuiusnomincconuincatur.  noftrxlegis  eciam  in  dcfuecudineroab- 

6  S;d<\ux(i\om$cbt^4ndotui4fidruexeo  icricidcmnoncororocmorar.  EgoTanc 
videuiur  deteoi ,  quod non  docutrit ,  fibi  tum  non  animaducrti ,  tlla  in  iudiciis  frequcn- 
qmtitttatemcicbtrt  ?  Ezgloff.inverb.trun/i-  tari. 

ct  wn putaciiluJ  lutliccrc.  Scd  In  quibus  igitur  Iocis  iuscommune 

candcmglolTam  rcfcllunt  Bartolus  hicntt-  adhuc  locum  habec,  notandx  func  cres 

mtro+. qui au&or cft,omncs Do  t  >rcs cir-  cautclx, j" qux ad difcutiendurn ex  difpo- 

cahanc4iIjrtioncmaglofTaditTidere,Bal-  fitione lcgis  noftrx  imroinens pcriculum 

dusnumerotS.  Vo\gof.numer03.  A ngelus»./.  pcrnncre  videntur. 

Salycecus  numero  6.  poft  Pccrum  &:  Cyn.  Primo,fi  trania&ione  compofirum  fic 

Caftrcni.  numero  j.  Aibencus  ctrcifiuem,  ncgotium.  Secundo,  fi  cautionis  repeti- 

quod  fcihcct  dolus  alia  ratione  proban-  tiointcrceiTeritituncenim  reusfuxinfci- 

dusiict.quoticns.i.tjut dolo.ff.de probut.  &  tiz  hoc  expenfuro  rerene dcbcc,  quod 

quodtcxcus  noftcrrcquiratvtrumq},vt&  iccundo  quid  inftitucns.idiudicio  atque 

ampliorcm  petitionem  fcccrit,  &c  dolus  confiderate  facere  videatur.  Ltnm fiimw. 

inrercelTerir.  C.dtugricoL  &  ctnjit.  Uh.it.  Lfimulier ,  tnjr.ad 

Dixt,quatuorrequiri,vtpcenahuiusle*  Senatufconfult. FiHeiunum.  Euerhtrd.  TijcoLn 

j  gisinrligipoifit,  Hiocfi  iudicium  fnon-  inlocouvtgeminsttonitynum.t.  e^fetjuint.uz 

(iuro  fit  acceptum ,  pceniccntiac  locus  cft,  cmm  vcrbum  confcflionis ,  cuius  in  ccx« 
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quirunt ,  vt  alix,  Lfin.ff.de fer.  &  diUt.  Nc-  riatcrgiucrfationis  vbiquc  amputanda  fic, 

quc  ctiam  auctoritatc  iudici$«augcri  aut  L2.C0d.de tempor.&reparat.appeU.  &  hac  ra- 
minui  pofliint,ntfi  cx  caufla  lcge  fpcciali-  tioncnon  fit  conccflum  dandx  dilationis 

tcr  dchnita  vt  diflcruimus  inauthcnt.offc-  arbitriura:  fcd  quatcnus  rcrum  vrgcntifli- 
raturjupra  deltt.  contefi.  alix  funt  conucn-  ma  ratio  fiagicaucrit  &  ncccifitas  dcfidc- 

tionalcs  /.  in  conuenttonaltb.  ff.de  verb.  oblig.L  ratx  inftructionis  excgcric,  Lt.  hoc  nofiro  ti- 

fitpuLttusfumadte mi Procuie^odcm tttul.  L  ce-  /«kidquebonafidcimploranri,  /./  quUU- 

derediam  ,213$. de  verb. obUgat.  qux  ctiam  bertatem.§.pUne.ff.depetit.hcrcd.  Proindc  fi 

fuam  naturam  atque  dcclarationem  ha-  morandc,lblutionisgcacia  adebicorc  falli 
bcncvc  ex  illis  lcgibus  &  codem  pectinen-  crimenobticiacuc,  mhilominus  (alua  cxfc- 

cibusanimadueccccchcct.  ludiciales  funt,  cutione  cciminis  dcbicocem  ad  folucio- 

qux  vel  racionc  iudicialis  conccoucrfix ,  ncm  compclli  oporccc,  LfatU  aperte,  infra, 

quo temporc quid  in iudicio  vci ctiam  cx-  adUg.  Cornel. de faifi-f  Hxc  cnim  &  fimilia  f 

traiudicium ,  modo  ad  licis  profccutio-  cognitioncmrcquircrc  vidcntur,  vt  fcili- 

ncrrL.  pcrtincat,  dcbcat  cxplicari  dcfiniti-  cct ex  natura  cauflx  L3.ff.dcre  iudu.Ldcbitp- 

onc  iudicis,  vcl  conuentioncpartium,vel  ribm^odemtitulAocotum.  diftancia  ,  vt  hac 

procuracorum,  confticuuncur.  l.ftue  pars,  L.I.& Lfin.Lorattone.ff.de fcnUMmerdftm.ff.de 

hoc  tttul.capit.ia.3.  extra  dedUat.la.inffin.re-  M«fo.pcrfonarum  qualicacc,  /.  continum  13/. 

gund.  ffdevcrbor.obUgat.§.cumita  Lfin.ff.de  e$ 

}    Porro  iudicialcs  dilationesfa  noftris  in-  quodcerto/oco.Sc  cx  eo  quodlitigantcs  id  pc- 

tcrprenbus variis  nominibus  diftingui  ccc-  tierint ,L adperemtorium.  ff.de  iudutU ,  hac  Lt, 

pcre,  vt  alixfint  citatorix  alix  finc  rcprc-  Jrcmvtrumid  ,  quodprobarc  intcndunr, 

icntatocix ,  alix  refticutorix,  alix  delibera-  ad  propofitum  faciat././?  quU  Ubertatem.  £. 

torix.alix  prxparatorix  ,  alix  rccufato-  fin.ff.de petit.hered.  Ladprobationem ,mfra ,  de 

rix,alixallegatorix,alixcxfpectacorix,alia:  probat.  quodquc  prxfcriptionc  temporis 

probatorix,  alix  rurfus  aliis  nominibus  in-  nondum fit percmtum ,  Lmcontraittbus ,  §, 

fignitx,  modocommuncm  regulam  fc-  iUojnfraJeexcept.nonnumer.pecun.modoxc 

quantur ,  modo  propriam  &  pcculiarem  cifius.modo  vero  prolixius  rempus  confti- 

definitionem  habcanc ,  dc  quibus  copiofc  vwx,BartoLin  dicf. Lfin.ff.de feriU, numer.^.pU- 

difccptatc  animaducrtirnus  Spcculato-  mmBaldmtbidemnumer.^.K^lbertcjiumer.r. 

in tttul.de dtLu.§.t.  Hofiienf.infuafumma ,  eo-  Cafirenfnum.to.&  11. Angelusnum.7Jac0b.de 

demtituL  Panormttan.  capit. primo  ,  dt  eUUt.  S.tSeorg.num.  u.  AUxand.num.22.  Angel.A- 

numer.  t$.  Sichard. huinrubric.numerJ.  oQ.  tm.in%finminm.inftit.de  acl.num,i2.Frcderu, 

DamhoudJn  fuapraxiciuU.c.  it4.&tt$.&itf.  Senenfit  confil.2So.Abbashicin  captt.fecund.de 

Kosbachin  fuoprocejju  iudiciar.  titul.  37.  quo  dilat.  numer.  4.  &  fiq.  Boer.  dectf.  94.  numc- 

brcuitatis  ftudio  le&orcm  rciicio.  rv  22. 

4     Gcneralitcrautcmdcfinimus,tomncm      Quod  procuratoreslitigantiumconfti. 

dilationcm  cauflx  cognicionem  rcquirc-  tutioncRacisbonenfi,quxannoiy  jj.pro- 

xcJ.fin.ff.deferiU  &  dUat.Uprocedente ,  hoc  tit.  mulgata  cft ,  artic.  $7.  ctiara  facere  iubcn- 

BartoUicl.  Un  pecuniariU,  infrirutp.  &  num.  tur. 

3.  Clojfatbidemin  verbjn petuniariU  ,Baldjtu-  Prxtcrcafcicndum.quodquamuisnon- 

rnero  6.  x^fngeLnum.3.  Roman.  nrnner.  1.  Cafir.  nulli  aliter  diftinguant,nos  camef  gcncra-  6 

num.i.K^AUxand.inprincip.lafonn.t.n.3.&feq.  liter  conftituamus,omnem  dilationemad 

%^Anton.de  Butrio.Imol. & Panormttan.tn captt.  actum  aliqucm  iudicialcm  explicandum, 

vUralertiam ,  de  tefiibm.  Lapm in  fua  aUegat.  affignata  efleperemtoriaro.  Id  enim  cuin- 

SS.Bartol.  confiL  <o.  incip.  exfaclo  proponitur  titdAfin.ffJefcrm,  cap.2.&3.extrJedUat.cap. 

quodincauffk peeuniaria,  vbi tradit  idcm  ob-  pafioralUJeexcept.l.JiquU.3.inJr.fin.  regund.  v- 

tinerc  etiam  in  cauflis  futnmariis ,  Lanfran.  bi  fi  litigantibus ,  ad  loci  in fpectione  dila- 

in  c.quoniamcontra,extra  ,deprobat.  <^Ang.  in  tio  fitdata,  Scaltcra  pars  fe  lubtrahat ,  ni- 

$.7?»  minm  numer.o.  cttm feq.infiitut.de aclton.  hilominns  agri  mcnfor in  defcriptionc  lo* 

Kjfndr.GaiLUb.1.  objcruat.ft.numer.^.  UMjn-  ciatqueciusdimcnfione  fuo  ofhcio rungi- 

fingxent.  1.  obferuatio.72.  Romanm  conftl.  226.  tur.rcfpondet  authentj/Wr//? quU,Cod.dete- 

WeJenbccJnfitU paratit.num.  $.  Rosbach.  titui.  y?/«W,vbiabfentepartcaducr(a,  quxmoni- 

dediUt.num.<.Schenk.  in progymnafit.for.  Ubr.  ta  diem  dcfinitum  non  obfcruat,  acccftacit 

fecuaJa,  utulajtumcro  J.  cum  fcUicc t  mat e-  oncs  rccipiunt ur  &  valenc.  Conucnit  dc- 
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indc  di fpo Q rio  /.  iJnfr.  vbi  in  rcm  a&io  e  x- 
crccri  dcboat,  vbi  vna  dilacio  tantum  com* 
ccditur.vtis, qui dominus  rei  efle  diccba- 
tur  rcpraefcntetur,illoquc  non  venientelis 
pro  contcftatahabcatur,idque  t  cgulariter 
p ro h tcn tur  Baldus Ug.conjtntaatum  numt/o 
i S '.  t \quom.&  quandJud.  Bartol.  tbidem  numero 
g.  AUxandrJn  addtt.AngcU .t.par/tgr.Jltpulaito. 
ff. ficuipUttquamperUo.  FaU.nkmer.tf.  item  A 
fin. nu. s.ff.de fer.  vbi fonga  diftinc*tiohe vti- 
tur  Caftrcnfis  ttum.t),  Baldus  nttmer.  ti.  & 
numJ.  vbicoarguitSpeculatorcm  mcon- 

f  .ftantiar.quod  tit.de  ciut>§.nifi,  diftihgucref 
▼ideacurinrerdilacioncsancclitcmcontc- 
ftatam,contra  g\o&mml.&pfB  ediattm.fi. 
detudictuJnnocent.loann.AndrJncapiadpetiti* 
onem  da  accuf.it  em  in  cdp.confuluit.ff.  de  ojfie.  de  - 
legtt.  SpecuUt.tttul.  dediUtion,in§.  videndum 
4.num.  10.  Romanutdic7.paragrJuii4utunumt 
14.  vbiid  tamen  tantum  admictit  poft  li- 
ccm  cotcftacam, addcns  idcm  in curia  Ro* 
mana icaobfcruari » An*e/u*  Aretinus  in  §ftn 
mtnus,  numero )<,. infiitut. deaclion. LMynfing 
cent.i.obfiruation.  yt.inprintip.  maxime  illa 
«oniiderarionc  adraifla,  quodomnercm* 
pus ,  cciam  cx  conuehtione  partium  prarfi- 
nicotn ,  in  eadem  cauflaeflc  intelligatur,  /. 
in  omntbui.ff.  de obligat.  &  aclion.Lfinff.  dedi- 
uerf.&  temporal.ixceptl.TitU $7.§.vfur»s.ff.dt 
Ugat.  i.l.fitempora>  htfra »  de  fideinfirument» 
quemadmodum  ldem  probandum  eft ,  fi 
auctorirarclcgisdiesadfcriptus  fit.  /.  fatfa, 
paragr.fi quia  bonorum.ff.adSC.  T rthtU.  l.fiire. 
g.Jufficit  &§.fubftquens. ff.de excufat.  Dcni- 
quc  ccflancibus  aliisracionibus  idcoargu- 

S  irdcfinitio /./.  hoc titul.  f  Si  cnim  dilacio, 
qua!  racione  inftrumentorum  &  teftium  , 
cuius  cautrammaximefauorabiicmeflcin- 
telligimus.  Linterdumff.de iudtc.L  curentff.da 
tejltbus.  Lfin.fupr.de  heretic.capit.quoniam  coo- 
tra,  extr.vt  Ute  n*>t  contefi.non  poflit ,  nifi  fe- 
melindulgeri.  alia  iufta  caufla  non  inter- 
uenicntc:  cur.quodinhoc  cafu  ftatutum 
cft.  in  ceceris  improbabimusi 

p  Porro  emcrgunt  ccrti  f  cafus ,  qui  no- 
ftrar  dcflnitionis  lcgcfe  alligari  non  pati- 
ontur. 

Primus  cft :  fi  dc  totius  cauffx  prariudi- 
cio  agatur ,  tunc  enim  tres  denuntiaciones 
Tcq\iiT\int\ir,Ladperemtorium,cumLfiq.ff.dd 
iudic.  Lproptrandum. §.ttfi quidemfupra,  det/t- 
dtciisyitem  authent.iubemus,eodem  ///«/.Secdn- 
dus  cft,cum  tra&atur  dc  miftionc  in  poiTc  f- 
fionem  bonorum  cxprimodccrcto,4r#.£ 
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properandum.§.fm  auttm  yjupr.de  iudiciie ,  item 
di#.L2Jnfr* ,  vbiinrcm  actio  cxerceri  dc- 
bcat. 

Tertiuseft ,  fi  iubeacur  bona  poflid©. 
reex  fecundo  decreto/.  fifinita.  §.  luUanut. 
ff.de  damn.tnfccl.&  tbidem doctorts  maxime  A- 
Uxand.num. 9 .  Zafim num.f.  Quartus cafus 
deprchcnditur  l.tff.derequir.reu,&labjcn- 
tem,infrJeaccuf  Quintuscafus  fc  orTcrti» 
l.4.fic4nutnit.ff.  deptgnorat.act.  Scxrumca- 
ium(uppcdirat/^^rW#OT.  %.fin  autem, 
cum  tra&atur  dcablolutionc  abobieruati- 
Oheiudicii>  AUxttnd.  Lfifinita.  §.luUanm.fJ. 
dedamnJnfec7.num.it.  Scptimum  cafum 
Coiligimus  cx  docrrina  Bartoli  ini.  cenjen- 
tanettmnum.6.infrjquomod.&quand.  cuiad- 
ftipulanturibidcm  Alexand. in  apofiil.  Sa- 
\ycnum.7.  Fulgof  num.$.  Alcxand.  LJifi. 
nitaparagraph.IuUantunum.  21.  vbi  id,  mul- 
tisargumcntis  &au&oribusadduchs,com- 
probat  ZzCmsnumer.e.  Roman.  numeroi^. 
Abbas/0  capit.  confuluit.  numero  i:  Bald.  /. 
tres  denuntiationts.  Cod  quomed.  &  quand.  id- 
quc  dcrcnui  poteft  per  authent.  iubemm. 
Cod.  de  iud.item  argum.  texU  intravtUe.jf. 
dereflitut.minteg.  Odauum  cafum  inli- 
huatraptt.  (kcro.  dt Jenttnt.txcommuit.U  ibi- 
dem  GlofTa ,  Panormicanus ,  atque  alii 
do&ores,  ic«m  capit.  Jactv,  dtjtntent.  ex. 

£0    flRP  fdf$.  %f%  $  % 

Nonum  cafum  tradic  Angclus  inlt.fu- 
pra ,  vt  nemo  inuitus  agert  cogatur ,  vt  fcili- 
Atid  locum  non  habeat  incafii  lcgis  dif- 
tamari,  infra  dc  ingcnuis,poft  Innoccnt. 
inupit.cum  mtua ,  qui  maaumittetc  pof- 
funt,  vt  fcilicetis  pcremtorius  non  ccnfe- 
atur,  ficui  ccccum  tcmpus  deftgnatum 
fit ,  intra  quod  agat ,  qua  in  re  tamcn  U 
dem  Angclus  parum  Gbi  conllat,  £- 
nimuero  in  pAragraph.fi  quit  auttm ,  inno- 
utLde  hered&faUidia,  ite mparagraph.fi quit 
autem  pro  redtmmmu ,  noutlL  de  eec/efiafii- 
xutitul.  pucac,  huiusmodi  terminum  cflc 
peremtorium  1  argumtnt.  Lfiaccufaturm.ff. 
dcaduU.L  Titia.ff.  de  accufat.&  diciJeg.  dtfr 
famari,  admifia  taraeiu  modcrationc, 
quod  quis  bis  intcica  tcmporis  a  iudi- 
cc  mon catur ,  dtc?.  paragraph.fi quit  pro  re- 
demtione. 

£?o  autcm  ftaruo  hunc  cafum  pcrtinc- 
rc  ad  lextam  cum  cradra- 

tur  dc  m rcrlocu roria  .  qus  vires  princi- 
palis  negotii  cxhaunat.  Iiu  his  cnim 
oftcndiraus    txirjam  dcnuntiationcpVf 

t  JCqui» 
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ycquiti ,  vcl  ex  caufla  vnum  cdi&urn  per-  pcdimenco .  vt  hac  l.  /.  item 1 1.  paragr.  t.jf 

emtorium  proomnibus » vcl  vctba  ,  quac  iefer. 

tantundcm  prarftcnr.    Vndc  fi  conueni-       Confirmauimus  facis  multis»  vcat  bicra- 

cns  tcmpusalicui  pr i  finitum  cflcr ,  &ad-  inur.lcgibus  &  racionibus,  omnem  dilaci- 

I  o  dcrccur.elapfo  die  dciignaco  f  amplius  il-  oncm  iudicialcm ,  itcm  &  probationis  pcr- 

lum  audicndum  non  elie,hoc  cafu  icncen-  cmcoriam  efle.  "f  Cctcrum  rccipit  harc  iu- 1  * 

tia  Angch  forraflc  admitccnda  non  cflec,  ris  dcfinicio  ex  nacurali  a-quitace  dcclara- 

qucmadmodum  cciamcahdcmrcpudianc  cioncm  fuam,  vc,  fi  quid  prxrer  opinio- 

Alexani»  iic7J.Jin.ff.iefttriu.ei  ibidem ipfie  ncmCmcrierir,  quod  litigantibus  faculta- 

Angelus«*«.j.dum  adducic  Lftea.Cqui  ac-  Cem  ad  iudicium  accurrcndiamputarit.iu- 

cufarepojf.& L  Titia.f.de.accuf.Ludouic.  Konun.  dcx  nouam  dilairioncm ,  imparon  dcbeac, 

inlqnadiu.ff.de adquir.dromttt.hered.Kon  ob-  Ifcire. §fufficit.j}.  de  excujat.L  orationt^  ff.de 

ftac ,  quod  in  huiusmodi  cauffis  crina  dc-  feriu.  L).  quod tn  iiemff.  de  re  mtlitar.  L  i.  in 

nunciatio ,  vcl  pcremtorium  cxigi  folcac ,  ftn.hoc  tit.  lj.ff.fi  quis  cautt  tui.jiji.  taujf.facf. 

quia  vcrba  hutusmodi  decreto  comprc-  nonobtemp. 

hcnfa ,  vim  pcremtorii  habenc  ;  quod  ex       Iuftx  cauflW,  exquibus  huiusmodi  in- 

iufta  caufla,  idquc  fcmcl  ifttcrponi  poflc  ducix  indulgcri  poflint ,  funt  valetudo  , 

iam  antca  diximus. ,  Orncio  camcn  mdicis  tempcftas,  vis  fluminis ,  fi  quis  hoc  modo 

incumbic.nenimispraxcpsin  talidccrcco  prohibicusfuericfe  fiftcrc,/.j4§.//j** /«<//- 

inccrportendofic,  fed  claufulam  defcnfio-  cie.ff.JiquucautJui.ftft.  caufffacJ.non  obtemp. 

nis  ncceflariaJ  inferar,  &  icaiiidicibrum  ot-  periculum  icineris  vcl  loci ,  quo  quis  con- 

dincmexcauflismoderetur, Lnonnun quam  fcrrc  fe  dcbebat  <//#./..*.  impcriummagi- 

ff.de iudtciu.Eoer.decif.2ss.numer.it. vbi  tradit  ftracus licigacorcm  rccincncis  ,  itit.Lz.pa- 

cx ftylo  curia:  Francie,  cciam hoc cafupoft  ragr.ftn.  ncgocium  reipub.  /.  2.  ff.  exqutbus 

abfcnciamaduetfarii  rcquiri  crinamcicaci-  caufmaior.m  mtegr.rejtitut.& ittt.Li.fi  quu 

oncm  cx  traditionc  Baldi  upit.  quoniam fre-  cautionibus.  §.  i.  exiiium,  Ljed  ttjt  quis.ff  t  otitm 

quenterjnprint.  coljm.verf.non obftat.itemAb~  ///«/.capriuicas ,  itcl.  I. Jti etfiquu parogrefh. 

batisincap.licet^xtra^ie  accuJat.VotxoWicro'  /.domcfticum  funus,  eaiemJ.§,.pt4LiercA,Jer- 

Tiym.Schutncxonftij4.numer.to.Franetjc.  Pur-  uttus.ptemftquiSieaiemLttznhaio  cum  ad^ 

purat.in  l.isapui  quem.  numero ff.Cod.de edend.  ucrfano  inccrpoii  t^Lmtn  exigtmus,.  n  f,rmetp. 

Felin.incapit.exUterissHippolytJnJmguUr.  tti.  f^tf/.lociiriccruallum  ab  inicio  non  iatis 

CMatth.ieAjJlicJ.iniectJ^64.num.i.Blarer.in  confidcratum,/./  eoeLtit. 
repefit.Ug.itffamari,capit.6.numer.i).AUx4nd.       HuC  quoquc  rcfetri  botcft  f  abfcntia  l % 

al  ImoL inaddit.adBartol.  ml  Titta,  Angtl.in  aduocati ,  L  abhofttbus.  §.  Jinffex  qutb.  cauff. 

rubrica fuper  tttui.de  extept.  numjo.verfvnum  maior.inintegr.reJ/ttut.  cap. t.  vt  Utet.on  conte- 

tamen  tcne  menteperpetuo ,  Anir.  GaiL  Itb.  ob-  Jiatasapfrout,ieioU  &  contumacia.SpetuUtt.ti- 

Jiru*t.t.eaf.riJHM,4Aidentutpofo  tale  per-  /*/.  ieiiLat.§.t.  ejribiiemloann.  Andr.tn  aiitt. 

emtorium  cx  doclrina  Glofli  cx  §.fi quit  Schenek.inpregymnafmfiri  tttuL  9.  num.  4.  Al- 

non  tmpUnsJn  verb.aimonitusnouell.  ie  hered.  beric.  hid.t.num.4.poft  Gbjfam  in  verb.  mftrU- 

t^faJdaL  adhm:  bin*m  menrionc  rcquirc-  mentorum  Sichard.  num.  6.  idem  probanr.G 

rc.  Prudcns  itaquc  iudcx  nc  commitcac  aduocacus  aducrfa  valctudiric  confli&e-'  . 

fefe  in  aliquod  pcriculum  ex  duabusrati-  Cur. 

onibus  ample&etur  illam ,  quam  iudica-       Habet  tamen  ha?c  infpeftio  rcmperi' 

bit  cxpcdirc.  mcntum  fuum,fi  fpcs  fit  maturi  redicus,auc 

I I  Excrahos  cafus  ,  &  fi  qui  f  func fimilcs  cciam  rchHtuiiomsyLftiongiusff  ieiudtcmX 

omnem  dilationcm  pcremcoriam  iflcfta-  pr*tor.§  fin.ffJe  vocat.  muner.  mjittut.  de  excu •  • 

cuimus  ,  quod  ^fquc  adco  obtinere  ani-1"'  fat.tut§. itemfireipubUcu & Li.  infr.  trt  qutbui. 

maducrcTmus.vccandcm  rCgulam  indila-  caiif.habeutitutorem.   Vnde fi  quis  f^piuse- 

cionc  probacotia  minime  refpuamus^  /./.  ius  rei  nomincprorogacionem  pctacnoh 

hoc  titui.  &  LJtn.L  oratione.  f.  de Jeriie.  idque  putamus  illum  audicndum  cflc ,  argument. 

ccian\  proccderc  exiftimacBarcoI.  numer.6.  ddf.capti.t.  vtUten<mtonteft.rjrit£t:  cap.prout 

Caftrenftnum.  ti.IaJonnum.f.gidcovtCidici-  ieioL&iontumac.   Ncc  puco  probandam 

tur,quodaflignec  ipfi  ccrminum  propn-  diftindioncm  Spccluacoris  cxiftimantis 

madilacione»  cunc  enim  (ecundumhabc-  inccreflc ,  anconduxcrim  aduocacum  j  Sc 

xcrton  poccft.  nifi  doccacde  lcgicimoim^  cius  opcra  aliquahdo  vfus  fim  ,  an  vcro 

Kkk  * 
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dcquacrendo  aduocato  adhuc  laborcm;  deIiber.Panorm.c4pit.penuIt.detefh+jum.<.verfi 

vchicaudiatur  dilationcm  pctcnsjillicau-  eHetUmaduertendum.&verftdemucunt^In^ 

tcm  poftulata  illius  rcpudicntur :  parum  c-  notent.  & HofitenfFeltn.num.$.  verf.&duit bic 

nim  circumfpe&a  mco  iudicio  hacc  diftin-  Innocentim idquc  confirmari  poffe  vidctur 

ctio  cft ,  cum  contrarium  prxfercndumvi-  l.+ffdertiudtc.  §.ftquucondemnatm ftt :  quia 

dcatur.    Inccreftcnim  noftravti  operac-  oariafunt,  quidnonfcciflc^tutminusiiif- 

iufdem  aduocati,  qui  iam  dc  cauflafcmcl  ficientcr,^*#./    §■ condemnatum , captt. t. cU 

inftru&us  fic,  argument. I. cumferuus. St.flJe  dtlat.  &  quamuis Bart./.     jj. defcr.&dtUt. 

condit.&demonfir.l.  Uxquttutores.C.deadmi-  num.f.  Anton..  dcButrio  U lmol.inditf.cap. 

nifir.  tut.  &  curat.l.  vnicejnfr.  vt  cauflx  poft  penult.de tejl.  t^Ux.dtct.Lf njtumer.fi. polt  Pe- 

pubertat.  adfit  tutor/. ita  autem.§Ji  tutor.f.  trur»,Cynum,  Anton.dc  Butrio  ab  tllo  Uu- 

deadmimftr.tutor./. nam&Seruim §.ft viuoff.  datot,kcm Monibidcmj7. Iacob.  dc S.  Gc- 

de  negot.gefi.  orgjwu/.  itcm  Bocrius  decifjo^nu.  iS.  An- 

14     Eft  praetcf  ca  iufta  impetrandacfdilario-  gelus  Arctin.<0\/$»  minmjmfiit.de atfton.n.i$. 

nis  caufla,  fi  intcrca  tcmporis  nouumius,  repugnent,mihi  tamendiftinctioCaftrenfi 

quod  ad  dirimcndam  controuerfiam  pcr-  d.Lfin.nu.y  vcriflima  videtur  ,intcrcflb,  an 

tincrct/upcrucnilTct^rf/^.jr.^"*)^»^  iudexabinicio  tcmporis  dimcnfioncmex 

detnterrog. iniurfac.cap.paftoralis  de  exception.  rcrum circumftantiis  fitmoderatus,  an  mi- 

tbidem Panormitan.&  Felm.  num.  tS.  circa  Jin.  nus;vt  hic  dare  aliam  dilationcm  poflic,  ibt 

BartoU.t.  verf.qutroquid  ftexceptio.ff.  de  ex-  vcroncqueac  Nccobftatanimaducrfio  A- 

cept.  UMarantapart.6.  titul.  de  dilat.numero  11.  lexandn  &  aliorum  cxiftimantium,  quod, 

Mynftngxent .t.obfiruat.jt.num.y .IaJonditf.L  cum  illud  tcmpus  vfq;  ad  trcs  menfes  fuc- 

fin.fi.de feriis,  numero  47-  Idem  quoquc  ad-  rit  arbitrarium ,  ipfc minores  inducias  lar- 

mittcndum  eft,fi  quxdam  inftrumcnta,dc  gicndo  hanc  facultatcm  fibi  praxidcrit: 

quibus  antca  actorvcl  reus  nihil  compcr-  quiacum  prioricauifenonfit  fatisfactum. 

tum  habcbat,in  luccm  cmcrfcrint.vcl  aliae  potcft  &debcc  id  nunc  tcmporis  faccrc,  L 

probationcs  eisdcm  delacae  finc ,  ditf.  cap.  orattone.ff.de feriul.  debitoribm.ff.de  re  iudic. 

pafioralis,deexccption.  Gloffainvcrb.den$uo&  Plancfiprior  dilatiocauffecircumftantiis 

tbtdem  Panormitan.num.4.Feiin.num.t7.&20.  refpondiflct ,  &  nunc  nulla  caufla ipfi  fub» 

Dectm num.$.& numer.  t7.GloJfainL2.C0d.de  uenicndi  cxfifterct,  poftcriorfcntctiahoc 

confort.eiufdJit.&tbidem  Baldus*_AngeLl.Pom~  cafu  proccdcre  poflct,  quamuis  adhuc  vi- 

ponim.§ratiffdeprocurat.FuLgof. Ldedie.para-  deatur obftat e, /.  item videamm.Jf.de in litem 

graphftferiuuffquifatisdarjogant.FrancifA-  iurand. 
retin.in  cap.i.  de  accufat.  BartoLl.  admonendi.ff. 


Prartcr  has  cauflas,  quac  iudici  f  arbitriu  1 4 

deiureiurand.Marant.&Mynftng.UcufupraaU  conccdcndae  dilationis  dcferrc  folcnr,  a- 

Ugatis.   Parirationc  fubueniri  iliis  folct»  \iwa.ind.LJinff.defcriu,num.$.  proponitBar- 

quibus  proptcr  libclli  mutationemvcl  a-  tolus,  fcilicct  fi  ius  aducrfariideterius^npn 

cttonis  alicuius  coaccruationcm  nouadc-  fit  fa&um.puta  fi  aliqui  t cftcs,  pcr  quos  ad- 

libcrationccftopus,c^^//  ^§/^7?'/*-  uerfariuscontrariumdoccrepotuiflet,  in- 

Utmff.de verb.obltgat.  Panormttan.  tncapit.j.  tergatemporisabhflc       fnfrrr.-yfti  rflpnr. 

numero r. &  10.  dedtUt.pofigUJf. Hojhenf&a-  vd fimiJc quid  accldiflccfcd  omniafint  ad- 

lios.  Iafon  ditf.Ug.fn.  numero  44.  Glojfa  in  L  e~  huc  intcgra,idquc  argum.  /.  mancipioru.ffAe 

dita.  Cod  de  edend.  &  ibidcm  BartoL  atque  optionJegat.Acuiusc\i(poCitionenon\i6ctuv 

tUi.  alicna  efle  definitio  c.fttibiabjinti,  depralen. 

I  j    In  cadcm  conditionc  f  eflc  puto  cauf-  in  6.item  capjrdinariit  §.  1.  cU  offic.  ordtnarJn  6. 

fam  ipfius,qui  dilationem  plenam,&  rebus  &  doctrina doctoribus  noftris  probara ;  vt 

congrucntcm  non  accepit,  fed  longc  brc-  fartoU,Angel.  &  altic,  argument.  ditf.tex.  ImoL 

ulorem :  puta  fi  loco  trium  mcnfium , qui  ditf.ccumtn tua,  cxtra,quimatrimMcuj*rpoJJl 

(eruari  in  tcrmino  probationis  fblent ,  v-  quod  fi  iudcx  certum  tcmpus  complcxus 

num  mcnfcm  duntaxatacccperit,  tuncc-  fit.addita  comminationc ,  fctalifpatio c- 

nim  quiadilatio  nonruit  intcgra,  aliadari  uolutoamplius illuaudituru n6ncflc,illum 

poteft ,  BartoLbitnumer.j.pofi  Innotent.upit.  nihilominus  rc  integraadmittendu.  Vrgec 

pcnult. de  tefitbm.  Cafirenf.  nUmero  S.  circa  Jm.  dcinde  ratio  ^quitatis  aBartolo  cofidcrata, 

FrancifcmK^4retinminj.notab.  Saiycet.  num.$.  quodcum  illud  Iiceatin  cauflaappellatio- 

idemSalycetmtLJin.§.  cttmquidem^wfrUfitmr,  nis ,  Lper  htutc,  Cod,  dt  tempor.  uppeU.  ^  tot, 

•  f»i.iny* 
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§.t  Jnfr.de  apptUsc non intcgra fcpoft  publi-  &io  inftrumcncorum  &:  rcftium  pertincat 

carionem  rcftiuntfioc dcncgari non dcbc-  ad  illuftrationcm  vcrirans ,  qux  iudici  & 

ac,  vbi  nullaaduerfarii  caprio  intcrcedere  toto  iudicio  ctiamin  caufla  appcllationis 

poifir.  Hanc  fcntcntiam  Bartoli  probant  inucftiganda  cd.Lvbtcunque.ff  de  mterrog. 

CaftrenOM.«*w.5.Ludouic.  Roman.»*m.  tcl.  Nec  muranr  illa.qux  ab  codcm  Iaione 

i.verfefffecimdtctufft.k\cxjtJO.kagc\jmm.  num.40.drfeq.JicJ.tfin.de  yw*,concraargu- 

'ii.Spcc\ihun  tit.de  ditttion.§.  nunc  vtdendu.  mentum  Bartoh  de  appcllationc  ad  pnma 

verj.fednunquid,  Sa!  v c.h.u  Lnumer.  S.  aperttus  inftantiam  obiiciuntur.    Quamuis  cnim 

l.ncect,quiaccufar.pojj:num.4.poftCynum&It-  remedium  appellationis  fic  luculenrius 

eobum  de  ^rent,  Btld.  num.i}.  Anton.de  Butr.  propcer  nacuram  (wm>dicl.l.perhanc,  &  au- 

Iotnn.  ab IntolJncap.  vttrttcrtitm, extrt detc  aoricaccm  iudicu  ,  qui  maiori  dignicacc. 

fitb.  vbiaithanclcntentiam  Bartoli  com-  doarina,arq;iudiciopdin,criamampliorc  , 

^munirerreceptam.&adducitCynum.Ho-  pbccftatcm habenr,*/. §.  rff.  de  ofj. prtfccJ. 

fhenfcrn,  Ioancm  Andr.Archidiacon.  An-  /rvewr.ramcnnihilprohibcr  ad  hanccom- 

gclum,  idcminfimilibus  cafibus  proban-  parationcm  proccdcre,  cum  eademra- 

tes.  k\cxznd.intjii*/uttm.n.j4ffde  verb.  ob.  tio  vtrobiquc  verfctur.    Eft  cnim  in  porc- 

hg*t.klcizt.ibid.num.24.lmo\.nnmer.  tS.  Za-  ftate  iuuicis  prirnx  lnftantix,  cx  fuo  orHcio 

fius  numero.M  ftddus tn LAdktcn.47.cdtv-  poft  tcrminum  probariones rccipcrc.  An~ 

fur.Boct.decipu^9^rJU.&idemefiJe^n-  ton.deButrjnc.tuditUyextr.deprocurator.Spe. 

dum  Btrtolum.  culat.in  tit.de  renuntiat.  §.r.  verj.&fcias.  Batd.l. 

,  -     Er  <|uis  Iaf.  <£//».».^.hancBartolif  fcn-  t.Cod.fententtam  refcmd.  nonpoff. ctrca  fin.  Ro- 

tcntiam  cx  diucrfis  fundamcntis  nitatur  manJnrepetit.Ladmonendt ff.de tureturand.qui 

fubucrrere ,  ramcn  illa  fine  magno  ncgo-  illud  admirtunt ctiam  poft  cauflx  conclu- 

tio  difrolui  potcrunr.  Obiicit  cnim  primo  fionem.  FeltnxapMcet cauffam,extr.  deptobtt. 

lfin.ff.de fertuycpix  folum  vnam  dilationcm  "nuM.tS.verfMmittit. 

dandam  cflfc  fingulis  cauffis  dcclarat ,  rc-  His  iraquc  fubduais  fatis  f  probabilis  1  « 
cipit  ramciu  ralc  refponfum  intcrpreta-^BartohalterTfOredditur.quamuispcriculo 

tioncm  cx  xquicace ,  quarai&7.  L  mtncipu-  non  careaccum  ipfc  Barrolus  ind.  I.  mtnci- 

r**>,pondcrandam  ftaruir,&  aliaiuraano-  piorumjtu.sff.de actio  tegat.hnnc  fuam  ipfius, 

bis  allcgara ,  nc  m  tcmporis  lapfu  vim  con-  fcnrcnriam  oppugncr,  trgument.ctp.ptfiort- 

ftirucns ,  vidcatur  vcllc  vti  aliquacircum-  lisjeexcept.  quod  lapfus  remporis,quodex- 

ucntione,  noueU.de hisqui  ingredtun.tdappell.  cepriombus  dilaroriis  proponendis  dcfini- 

§.i.verfvolumus.  Sccundo , <\\iodLfcire,§.  1.  rum  eft,omncm  facultarcm  ahas profercn- 

ff.  de  excufat.  tutor.  caucatur ,  cmenfo  quin-  di.nifi  rccis  ad  noticiam  alicuius  pcrucnc- 

quaginta  dicrum  mrcruallo, non cflc pro-  rinrpciderir.  Idc quoq.  faciut paru  fibi co- 

barionesfc  excufanris amplius  admirtcn-  ftanres  Anron.de Burrio,  Baldus ,  Imola/» 

das,  vcl,  vc  ccxcus  habec ,  vllam  viam  1II1  ad  cap.cum  dtleclus ,  extr.  de  fide  infirument.  Spc- 

excufacioncm  rcli&am.  Expedira cnim  re-  culat./» titul  dedilat.  §.vtdendufn}verf.qmdfi 

fponfio  rale  fundamcnrum  facilc  fubmo-  dttt.uumj.CsLtdinaUnctem.  conflituttonem. 

uebir.quodincerficinccrtempus  a  lcgc  &  §■  ceterum.qutfi.6.deeteil.  Fclin.  in ctp.  licet. 

ab  homine  triburum,  guod  iudcx  plus  luris  caufftmy  extrt.de probat.num,  rS.pofi^Archidi- 

habcat  in  digeTcndis  dilationibus ,  qux  i-  tc.  Gutd.  de Sufa,  Oldrad.^bbat.  Roman.  &  f 

pfius  miniftcrio  aflignandx  funt  ,  quam  tiosabeodemattegatos.ktetinus  tn  dttt.  eap.li- 

qnx  lcge  funt  dcfinirx  ,  tulhent.  hodie  de  cet  cauffam  num.6. &js.  &feq.poHSpeculat.& 

tppelt.LJecundt, §.  itlud ,  de  tempor.  tppett.  fc-  ~Iotnn.^Andr.S\itdusco»ftlJ.num.$.  Profpes» 

cundum  illa,quactradidimus  tuthent.offert.  Yztxmcintrtcltt.detcfttbMb.j.tit.  S.  qutjf.  So. 

tmrfuprtjttitucontefi.  In  cadcm  cauflacft  Moucnrur  rationibus  fupraa  nobis  addu- 

fundamcncum  ,  de  quo  cercio  cancopere  &is,  dcindcargum.  cap.coramderefiit.  inin- 

confidcre  vidccur,dum  /.  mtncipiorum ,  in  /<gr«w,vbipoftrcrminum  pcremrorium  ad 

Barrolum  rcrorquerc  conarur.    Quam-  probandumcriam  ccclcfianon  audirur,/'- 

uis cnim ipfius animaducrfio  non  fir  inco-  temctptt. cupientes. §.i.& §.elcc~fus,deelett.tn  6. 

loraca  ,  tamcn  nihil  prziudicio  rcfponfo  vbipoft  rcrminum  nopoflunriuraprodu- 

Bartoliadferreintelligitur,  cxquocaufla,  ci.nificx caufla  legirima  aflignerur  noua 

quem  poft  cerminum  audicndi,  hic  quoq;  dileclip. 

fublatanonvidcatur:  quippe  cumprodu-       Accedit  ,  quod  ralis  fcnrcnria  intcrlo- 

Kkk  3 


Digitized  by  Google 


U6  Commcnt.Pctr.GilkeniiadLib.IIl.Cod. 

cutoria  quoad  partes  vidcatur  tranfire  in  numer.fecnnd» ,  Panormitan.in  capit.  qttod  ad 

tcn\  i\idiczt2m,cap.fi*ntficauerunt ,  extra  de  confut,  extra ,  de fentent.  &  re  tudic.  nume- 

tcfttb.  vndciusquaElitumakenaufcrrinon  roip. 

debet.  Ha&cnus  rccognouimus  nominaf  au- 1 1 

Inhacdo&orumconfli&ationc  nonfa-  &orum,quirelatamanobis  conclufioncm 

cilefucrit  fecurepronuntiaflcquaropinio  aflcrcrc  vidcntur :  nunc  leges  Sc  rationcs, 

9  cui  praefcrendafit.  f  Statuo  tamcn  hanc  quarum  fiducia  ita  pronuntiafle  ccnTcnoT 

vltimamfentcntiamvcriorcm,Bartolihu-  iunt.    Inter  eas  principcm  locum  obti- 

maniorcm  :  maximc  fi  vna  dilatio  fblum  nct.Lfed Jimanentes,  $. ff.de precario.  in ha?c 

aut  altcra  in  caufla  probarionis  fit^ata,  cu-  vcrba:7W»  viterim  tempm  rogafti.prorogatur 

ius  bcncficio  attor  aut  rcus  cx  incogitan-  precarium.  Namnec  mutatum  cauffa proceffto- 

tia  non  fintvfi.  _Porcrittamcn  hoccafu  iu-  mt,&non  conftituitureo  modoprtcartumjcdt» 

Jexcx o&cio  iuo  fuppicrc  quod  ad  verita-  iongim  tempm profertur.  Sivero fratertta  dte ^ 

tis  indagationcm  dccft ,  vt  antea  admonui.  rogm,pr»pim  ett,  vt foiuta  iam  caujfa  precarti 

Farentur  tamen  fupra  di&i  au&ores,  quod  non  redmtegretur  ,Jed  noua  conftituatur.  Se- 

fi  tcftes  pcndente  dilationc  iuraflent ,  illos  cundo  allcgant  capit.  decauffistxtraje  cffc. 

nihilominus  poft  tcrminum  recipi  pofjcf.  deUga.iteml.fi ittdextzff.de /W/r.quibus con- 

drgitm.  l./lquando.  C.  dete/Hb.  tjyibidem  Baldm,  tinctur,iudicem  ad  ccrtum  tcmpus  confti- 

Salycetm &alii,  FelinmdicJ.  cap.  Ucet  cauffam  tutum ,  pofle  etiam  vltra  id  rcmpus  intcr- 

num.  t9.Decimibidemnum.ts.  vbi  illud  Iate,  poncrccognitioncm,fidicscommunico- 

diuerOsconclufionibuspropofitis,  exami-  ienfu  parrium  prorogetur.  Terrioaddu- 

nat.  Plures  quoquc  dcclarationcs,&plus  cuntijdies^ffdedamn.mfeff.  vbidirVcrcntia 

quarh  Icdccim  numeroeodcm  loci  cdnv  conftiruitur  intcr  renouationcm  &  protc- 

plc&itur  Felinus,  qui,  fi  videbitur  a  lctltorc  lationcm  dici.  Quarto ,  Lucas  dc  Pcnna 

confuli potcrir,vt  eriam  1'rolper  Farinac.  in  cauflam  accerfit c.jignificanteextr. deap- 
dict.Ub.tertio,  titul.S.  aua/lionJo.numer.  77.  ^peU. 

ejrfcq.  QUintopropiusvrgcrevidcrurdcfinitio 

o     Eft dcindc  &alia dcclaratio  fcirca prae-  l.dtemproferre, zj.itcm  Lfed fi mterpeUatur  49» 

fcntcm  infpe&ionem,  quod  dilatio eo  cafu  §.atbtterffderecept^rbitr.  quibus  comprc* 

nbn  fit  pcrcmtoria,  quoquis  antctCtmi-  hcnditur,arbitrum  poflc  dic  profcrrc,  vel 

num  candcm  curaucrit  proroffari .  etiam  prxfcntcm,vclpcrnuntium,vclpcrcpifto- 

iufta caufla nulla intcrnicnte.  Speculatortn  lamtidquc  apcrriusfignificarevidctur/.tfr- 

titul.de dilat.§nunc  vtdeammnum.4  argumen.  biterjj.iiadmittamm  intcrprctarionc  Cu- 

Lfcd et/imancntcff.deprecario,itetn  c.  decauffts,  iacii  lib.j.  obfcruat.7.  vt verbum  reftrrt idcni 

extra.  dc offic.delcgat.l.2.pa.ragr.fediudex.  ff.  de  fignificctquodtfff/wrr/rra  Scnfuscnimlc- 

iudtc.l  ftcumdtesff.de  recept.arbrJ.4.ff.dtd.im.  gis  crit :  arbitrum poffe  diem  proferre  nedum 

tt:/tit.  AngttJn  d.  Lfin.ff.de  fertis,Cajlrenf.ib'td.  abfentibm * fed  etiam  tnuitis  ittigatvrtbm ,  ar- 

nmner.  7.lafon  num. 42.  Bartholom.  CtpoUa ,  gumentJ.qui potesf  inuitis.ff.de  regumiur.  Rc- 

caut.tj.AlbericJdies.ff.de damminfett.numc-  fcrreautem  &  anrc illum  diempronun- 

roftcundo.  \'biiiit  illudctiam  abfcntc  partc  tiare  nonpoterit.  Nonminorcmauttori- 

dcti pofCc.LatifrancJeOrian.in  repetit.c.  ejuo-  jans  cumujum  huic  cnuntiationi  fcxto 

niamcontra,  deprobat.  vcrftc.  fi/taiiter  Vnum  adfcrrcvidcturdifpofirio/.*.  §.(iquis  con- 

nOn  omitt.  Joann.  FabcT in i.a proccdente.  Cod. de  demnatm.ff.de reiudte.  qua  apcrtc  diffcrcn- 

diiat.  Fetintts in c.ipit.yltra  tcrtiam.Jete/iibm^  tia  infinuatur intcr cauflam  minucnd.x  di- 

tinmcr.  {.verftc.  itemjiantelapfum:  Gregor.  Lo-  lationis  &  proro^andx  ;  vt  fccundum  cx- 

pes  in  q/offa  ad  partitas  Hi/pan.partj.titut.t$.  i.  pofitionem  gloflz  in  vcrbo fupra ,  produ- 

j.  Ruiger.RoiandJibroJccundo,deproceff.Camt-  ci  tcmpus  poflct  ctiani  nulla  cognitio- 

nt captt.y.numer.s.Innocent.capitJecundo,dedt.  ne  adhibita.  Ioann.  ab  Imol.  nnmero  jc* 

tat.tnbacverba:  item  credimm  qttod  eas  ftne  ptimo. 

catiffa  cognttionc  pofftt  augcre  vel  minturt^\       Septlmo  adducit  in  huius  pronuncia- 

CUffaLfccunda  ,  ff.  dereiudicat.  in  vtrb.  co-  ti  fulcimcntum  Iafon  illam  confidcra- 

arclat.  item gioffa  in t.  4.  §.ftqttis  eondemna-  tioncm  ,  quod  dic  ,  qui  dcfignatus  e- 

tm,fupra,eodem  tttul.  &  tbtdem  ^Albertcm  rat  ,  elapfo  >  iam  ius  parti  quarfitunu 

inprincip.posi  Djnumcr  otdradum.  Caftrenf  fit  :  noiu  idcm  obrincrc  ii  adhuc  pcn- 

dcac, 


Digitized  by  Google 


■ 

Rubric.  tit.  de  dilation.  C67 

deat,  &  interca  protclctur ,  argument.  I.  id  dilation. ividixct\c  quoq;  concedcndum  nori- 

quod nojlrum cstff.de  regul. iur. &  d. t.Jedftma-  cft.  Tcrcio  ,quod  huiufmodi  traditioncm 

j^/^^/r^r.Conrirmanthancpartcm,  aperrc~rcreliar  lex  4fJ.de  damn.tnfettos  qux 

traditio  do&orum  cxiftimantium ,  quod  talcm  protclationcm  pronuntiat  cflc  ma- 

prorogatum  tcmpus  idcm  fic  cum  primo.  iorisiurisdi£cionis,quam  primam  dilatiol 

Hojiienf.incap.i.  deappeitat.  applicando illud  nem,& cauflarcognitioncm  requircrc,^/  u 

'  metiamfatcntttrglojfatn  verf.  caujfa.  Bart. 


ad  fcntcntiam  anathcmatis,qux  ex  ccrto 

die  in  aliqucm  prolata  fit,vt  ii  tcmpus  pro-  num.2.Alexand.num.r.  Cuman.num.i.  Iacob.  de 

sogetur vicccanathcmafis  pcriculum,&rr/.  ArenaaUcgatma  Bartolo  d.n.2.  Angcl. inprtncip. 

in i.+.§.j.ff.dc damno  infecio,  vbi  hanc  dodtxi-  Caflrenfnum.rZafnum.i.Roman.num.i.Bald. 

nam  ad  aliam  qua-ftioncm  transrcrt.  Bar-  inl.i.C.quomod.crquand.iud.num.i$.verf.mo- 

tolum  autcm  codcm  loci  fcquuntur  Ca-  doquarocircajinem,vbiait,q\iod  ficucindan- 

ftrcnfis,  Angelus  Pcrufin.  num. r.  Cumanus  da  req,uirirur  cauffr  cognicio, ica eciam in> 

nttm.2.  Zafius  nu.6.<jr  7. 8c  Alexand. Pari  ra-  fn  arccranda^///.  /.  r .  & l.  aprocedentcdc dilaf. 

tionehocdogmaadaliasquxftionesappli-  Q uarto  deduco in  caufTam  l.2.§fiiudex.ff- 

cant  Dccius  cap.de caujfts,num.6.  poft  Cardi-  de iudtc. ejrcap . de caujjis,extr. de cffc. delevat. q u i- 

nalcm,Rotam,Baldum,Corncum:Fclinus  busaduerfariiparcisfua  dcfcnfioncm  parit 

num.s.crfii.  cjrcumfpccf  edclegaucrunr.admicci  proro- 

Quamuis  autcm  horum  interpreturrL,  gationcm.ficonknfus  vcnusq-.parrisinter- 

auccoritas magni ,  vc  dcbuic,  fcmpcr  apud  ucncrit: Vndc  non animaducr co,quo pacco 

mc  tuents&  raciones  a  nobis  adducta  colo-  iudex  alccra  parccinuica  id  facerc  poflir,ni- 

Tcm  huicaflcrcioni  illincrcvidcancur^rjm^  Ji  lufla  caufla  hoc  largiatur,<fo7.  /.  orattone_j. 


reaccurarius  pondcrata,  conftituo, illam  a  Quinto,quodabfurdum  videarur,quodiu-  1*0  ef:  "  r  * 
'■- ■  i.L.  •_•       o  /'  •  :..~^T"  J^Z  !:L..t-„'ij.~.2Fi  g  r.  •  •  ./rl  1..  n\  n*a-  s. 
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^j^&fehcrtilTjmamefle.  •jjPrincipio,qu 

jlratiiurisfic.imo  in  concrarium  a  nobis  allc-  uepars,cribidemdoctores,C.dedilaiionxapfigni- 

^jfaci  doclorcs  id  diucrfis  in  locis  fatcantur,  fcante,extra,de appeltat.  rjr  ibidem  Panormitan. 

•4     d}P**llam  dilationem  fine  caulfic  cognitionc  num.^.crnum^.CtoJ/atnverb.praticnire,  Bald. 

'  polledari;ncprimamquidcm,T'//rrf<///^/^  tbidem  Phtlipp.Francustns.notabit.Dcctttsnum. 

Jan:.^aint.fnat.ff.defertis(jrditat.\icetzddjiC  /.Petm.num.f.cr/eq.  ejr  tamen  pojjitprorogare: 

lcuioremdifccpracioncm  rcquiri  inprima"  Scxro  quodoftcrat  fealius  tcxtus  t. jr.fr.de re 

dilationc,  qu.ialiis.  Gloflarcodem  loci  lub-  iudtc.  quihanc  controuerfiam  dirimerc  vi- 

fcnbuncBarc.  Albcric.w//w./?.Caftrcnf>/.?.  dcatur,cumvtrobiquc,&indadis  induciis 

Baldus  nnm.6.  hnpHtium.6.  Ul'on,num.i.cr  &:  prorogandis,  cauflarum  cognitio  rcqui- 

fiq.  idqucmanifcftocuincunt^.  lfi»-jj. defe-  ratur.  Scptimomoucorauctoritatc  Barto- 
rtis,  cr  dit.it.  t.  oratione,  codcm  titu  .l.t.tjrLk  pro- 


cedcnte,  C.dedtlat.l.2.Jf.dereiudic.  Vndcexci- 
pit,  axioma  cam  diale&icis  quam  lcgibus 
noftris  probatum :  Si  tltudquodmitiusvcrum 
%'tdetur^verum  eit,  mutto  tttjhcri  ex  caujfa  proba  - 
btmtis  tllud  in  eo,  quod  matorem  veri  imaginem 
habct,  l.Jiquando,  Cdeteft.  cap.cumincunchs,  de 
deciion.  IJinonJingnit,  infa.Jiccrt.petatur^Sc- 
cundo  quod  nunquam  nobis  commicteru 
dum  fic,  vt  falubrcm  lcgis  difpofirioncm 
callidaquadaminterprcrarionecircumuc- 
niamus,  /.»tf»  dubiume>t,C.delegibus,  l.coKtra, 
2pff.eodemtttui  t fcire  oportct,  21.Jf.de  tutor.  cr 
curator.du.abhis,§.r.aut  co  rcm  dcducamus, 
vt lcx vcrbis  lmpolica vidcatur  contra  pra:- 
ccptum  t.z .Ccommuu.de lcgat.  Acqui  proro 
Uadodilacioncm  finc  vlla  iuftacaufllr  idcm 
ctnciemus,acq;  fi  fccudam  dilationcm  finc 
taliadminiculo  darcmus:  quod  cum  dirc- 
&c  &ciinc<\\ictt,l.oratione,jJ.dcf'eriic,l.  t.  C.de 


li  i.2ff.dcreiudtc.num  4.  lafbnis  ibid.  nttm.  20. 
C  a  f  \  r  c  n  f  .in  l.  4.§Jtquis  condemnatm,num.2 .  A  - 
lcxand.»»/77.«f.RaphaclCuman7»^/>f.  Al- 
bcric.de  RoCa,glotV.wcap.quodadconfuitatio- 
nem.extr.dere  tudicat.  ab  hac  fcntcntia  in  fi- 
mili  qu.xftionc  rcccdenrium,4r£.</./.^.</fr<: 
iudicat.  qux  caufllc  cognicioncm  arque  rc- 
quiric  in procclacione  ccporis  quemadmo; 
dum  ipfTus  coarctacionc,vccxdoarina/.M/w 
tamcr:$de  vuig.crpup.fubjt.  copula  xquali- 
ccr deccrmincc. Ec  nc  videamur  ctia au£fo- 
rib.qui  id  dcfcndanc,dcfticui,allcgo  ica  fcn- 
tiencem  Alexandrum,  d.tfin.  n.tj.post  Raph. 
rutgcfttemd.i.aJ/erentent.Ucob.  dcS.  Gcorg. 
ibtd.cot.4.tcrfaduerteettam,  deindc Francifc 
Arctm.  rt:  c.ip.  vlir.x  tcrtiun;,cxtra.  dc  tcjhhiSj 
fcrjfarca  tertium  dubmm,  Ludouic.  Roman. 
conftl.226 .posi princtptum.  Fclin.  incap.quod  ad 
cou/ultationemdere  iitdtcata;f\bi  parurn.  cjpjr; 
ftanccmjW.J'.  addcntcm  rationcm,o.  caufTac 
 Kkk    4   * 
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abbrculandi&prorogandiapariproccdac,  ncconfirmcnr.  Qua  facilitatc  cap.figmfi. 

d.l.z  ff.de  rcwdu.  Scbaftian.  Sapia  ibtdem  tn  cattte.de appellat.  allatum  cft,cadem  ctiam rc- 

■addti.adPanorm.num.19.  Gcor^.  Nattam rc-_  pudiari  potcft,  cum  muta  dc  prorogationc 

petit.clemfdpe.de  verbjigntf  Lucam  dc  Pcrina  tcmporis  omma  deprehcndantur. 

tn  Lapud  rum.  C.deomnt  agre deferto.  in  4,qu*ft.  Lcx  dtemproferre,ff.  de  rccept.arbitr.  itcm  l. 

Abbatcm  Sicmum  lioi  contrarium  con(.  64.  fedtntcrpe(Iatury§.  1. 1.  arbitcr,  codcm  tituL  dc- 

Ub.z.num.2.  verfcum  crgo  in  cafu  noJhotcr  num.  mulccrc  accipicntium  aurcs  primo  potc- 

j.vcrf.necobfiat,verfpr*tereactiamproregari.  runr,  fed  iudicio  pondcrata?  aifeniuiru 

Philip.Dccium  incapfwficante, in  4.  notab.  haud  facile  cxpriment.  Alia  enim  caulfa 

extra,  dcappcll.num. t.  Bartholom.  Socinum  dilationis  vcl  prorogationis  cft.  qux officio 

conJil.47.tncipdnpr*fcnti  confultatieneMb.^nu.  iudicis  concedi  foleat,  in  qua,  vtiquc  cauila 

14.  Roman./.*. numjj, ff.de reiudtc.  ZzC.d.i.4.  idonea&  cognitiorcquiritur,</.//»^^yr- 

§ftquis,num.6. Jf.dc eUmn.tnfecf.  Acccdir,q,  rtu,d.l.i.(jr l.dproccdente,C.dedtLtJ.4.jjMd$* 

An*gelus7cuius  audoritatc  cetcri  moucn*  «ww /»/&/*  :aiiadcnique,  quando  conicnfii 

tut,d.Lfin.ff.defiriis,  id  pjrq ccrto  non  cft  au-  pattium  taJis  poteftas  arbirrio  conceditur, 

fus  aftcrcrc,  quodq;  confi66.incip.fupcrprim$  Lr.$ndifiiuguenimy}2.  §.finai.  Hic  cnim  nulla 

dtco,  prout  illum  allcgat  Bocrius  d.  dectf.204.  caufTa,qux  diei  prolationem  fulciar,  rcqui- 

num.12. quodcamcnnon  mucnio,  in  con-  ritur.ouam litigantium confcnfus./^**//* 

trariam  partcm  inclmare  vidcatur , quodq;  cenfcrtbtndo  C.depatt.l.flipulatmjum  ate,  ff.de 

Paulus  Caftrenf  d  l.fin.mtm.7  4?  /•  t.  r.um.  8.  verbor.obltgat. 

fuumrelponfumdcclarcr,  llludfciliccc  ob-  "*  '  Lex  4.§.Jiquu cendemnatm, ffdp rehnHt.^. 

tincrcii  aliqua cauifa fubiiftat.quamuisno  paucis  m  ccrtamcn  vocata  hanc  pugnanu 

*t  tantaqux  rcquircrcrur  in  prima  dilationc  "acceridere,  &  rem  fatis  infeftam  reddere 

;"  **  cundcmNicolaumBocriumifc//"^^  n.  if.  poifct,  niii  ab  aliis  ltgibus ,  vt  l.  2.  dcinde;/. 

vbiait,caicmopinionemftylocufie>Burdc-  Tlebttoribmjf fj.todtm  ttt.  qux  inconced*i- 

galenfisconfirmacam  eile.       *  tis  inducus  &  prorogandis  dilcepcatront 

t}    Quibus  fundamentis  ia&isfnoncft,q,  iudicis  cxigunt,  declaracionem  reeipc 

nos  de  fufcepcx  orationis  cut fu  cxcutianc  Lex  autcm  3 1.  ita  ic  habct:  Dcbitonbm 

illa  lcgum  &  canonum  pr efidia;quibus  par-  non  tantum petcnttlm  dtet  ad Joiuer.dum  dan*t~  _ 

tcm  aducrfam  inftruccam ,  in  certamen  dc-  Junt.Jed drprorogandi Jt ret  extgat.  Si  qui  temen 

^fccndcrc  vidcmus.  Namquod  ad  legem-»  "pcr  centumaciam  magis,  quam  quia  ncn  pcffnS 

fed (imanentcff.de  precar.  accinecparum  prae»  cxpiicarepccuniamydtffcrantfoluttoKemptgi.ort- 

iudiciiinde  reformidandumeft.  Concedi-  bm  captiscomptlltndtfunt  adfatufaatndum,ex 

mus  cnim, intcr  prorogacioncm  &  nouum  forma,  quam  CaffioprocenfultDtum  P>m  in  hdc 

contrattum  intereile,hancq;  confidcratio-  verbarefcripftt:  F,isy  qui  fatcbuntur ,  ddcre: aut 

nem  plurcs  fingularcs  cftcctus  complech  &  exrciudscatanecejjebabtbuntretldere  ttmtmad 

parerc,  ii  natura  ncgotij  &  rationis  diucrfi-  folutndum  detur,  quod JuJJiccre pro  facultatecu- 

tas  id  fuadcant.  ittfyuet  eorum,qut  tntra  ditm,vclab  tnitio  datum 

Cetetum  fi  prorogatio  &  rcnouatioidc  veltxeacauffapcfica prorogatumftbi,non  rcddt- 

prxftcnc,cendancque  ad  eundem  rinem,vt  derint ,  pignora  capiy  eaqucfi intra  dt.os  men/es 

hic  ficri  animaducrtimus,  dum  lites  vtroq;  nonfoluertnt,vendantur.  Stquidexpretiufuper- 

modo cum graui damno  & clufionc  cotw-  ftt,reddaturei,cutm ptgnora vcndtta  erant.  Eo- 

Jientiumprotrahuntur,  Lproperandum,  C.  de  dem  pertinct  (.4  Jf.de damn.ivfcct.  t£  aliar  le. 

MMcJ.t.hoctit.cap.fincmlitibmidedol.crcontu.  gcs&rationcs,quas  fupra  conucnicnti  fc- 

non  immerito  vrraque  racio  damnanda  cc-  ric  cxhibuimus.  Traditio  dodot um  diftin- 

iam  &amputandacft,ncmalitixfuxaliquc  choncm  renouationis  &  prorogationis  ad 

frudtum  procraftinatot  fcntiztjdnfiindo^i.  diuerfas  quarftiones  dcriuacium.  ad  inrrin- 

jfderei  vindic.  ncc  obliqua  via  liccat ,  quod  gcndam  noftram  icntcntiam  patum  mo- 

ditcdanon  conccdicur  cap.qmtnto yd7prtutl.  mcnci  faciecquod.  quocicfcunquc  agatut 

Lfcire,  §.1  ff.de tut$rjat.ab  hit.  Quam  probc  dc  prxiudicio  tcrrii .  prorogatum  tempus 

L2.§ Jiiudexff.de iudic. cap.de caujjisyde offic. de-  non  idem vidcatut , l.Jicum  HermesyC.locat. I. 

legat.l. 4. ff.de  damn.  infetf.  in cauftam  ab  ad-  Labeojtuae inctpityfiarbttery^firi  ff.  dc rept. arb. 

ucrfa  parte  deducancur  indc  apparere  po-  \yindr.Gail lib.i.obfer,  pr.  num.  22.  fclinus cap. 

JcfLxjUOd  ad  vcrum  &  gcnuinum  inccllc-  akcaufftttnum.,.Dectmtbidemnitm.6.verfquar- 

Aum  rcuocaci  contrariam  featcntiampla-  t$Umit*tur,pesJBaldumyAngt(Hw,SpctuUt.  r*> 
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normitan.  ejr  *Hos  ab  eodem  adductos.  Acce-  li  lcgc folucndi,cx do&rina  Antonii dc  Bu- 
dir,  vt,  dum  primum  argumcntum  dilui-    rrio, Sclmo\x  tnc/cmen.t.de/equefir.pot?e/far£ 

mus,  .V  hunc  obiccm  nos  fultuliflc,arbitrc-  ci*tekaunmhti»e.mt<f.  quontam.inverbo, 

mur.  nullatenus,de immumt.  cccUftn 6.  Ujot.it  dlfin. 

i4    Sublatis,msorrcndiculiscxoriturf  alia  »/"w.^quiprxterhos,idempronuntiantcs 
quxfho,fot  tafle non minus  intricara ,  sn.fi    refert  loan.  Andr.Gemin.  Cardin.  Florcn- 

frorogatiofinccanjfie cognitioncfiat, fitf/anenut-  tin.  quibus  accedunt  A ngclus  in  l.fi quara* 

U,  vt  etiam  omnta  qua  pcndcntc  tali  dt/atione_j  mm.jj.de tcfiamcnt.  Oja(c.dccif.  Pedemont.  n.  t6(t 

fiuntftrrita  reddantur,an  vcro  appcllatione fito-  num.i^.Dcctusconfil.^.num.t.Ncuizstnu.sconf 

pus?  Etappcllationem  ncccllariamefle  in-  87.num.ti.f08  Curtium,Brunum,& alios,Soci- 

nuit  cap.t.de  dilat.  idquc  dcfcndunt  Barrol.  tstmorffcrininiifTuolum.i.GloJJa  tn t.fiqttide, 

l.2.ff.dereiudic.num.7.y^Alexand.ibtdcm  num.  C.decxccpt.Ro/aud.confil.^.num.jiMb.}.  Rc- 

ti.posi  K^inton.de  Buirio,  Baldum,  Specu/ato-  pugnar  dcindc  traditio  A\cxand.i.4.§ftquir 

rtmabcodemadduttos.  idcm ^ficxand.l.  i.cdc  condemnatus,num.8.  vbi  ait,glollx  traditione  '  "\ •  " ' 

dslat.  in  addit.ad  Baldum,ZaJtus  d./.*.$fi  quis,  c^iflmiantis,prordgaT!(5nc  m  cauflx  cogni-         *  T**-* 

ff.de rc  iudic.num.6.Salycct.d.l.i.num.^.  verf.fi  tioncmnonrcquirere.nuilomodo  m  ruto 

autcmnondtxerit,K^4ngelusibidemnum.2.\bi  collocaripo<i'c,nili  calmaaliquam  fi-ntctu  t****£*K 

idctiarnprobat  in  noua  dilationc  VTefenb.  cxprimarur,qux ramcn iulta \  vcra non c£  ^f**0* 

tufuisparatttl.hoctitul.num.6.Boer.decif294'  fet,quocafuait,talcm  prorogationc  tcnc* 

num.ii.  Panormitan.  d.cap.  i. num.  8.  quamuis  re.fcd  tameappellari  pofle.q,  quoticfcunq; 

omnes,  cxccpto  Alcxandro&i  Bocrioatq;  aliquidcxponitur  conrra  regulasiuris,dc- 

Zafio  dcreftridtionc  tcmporis  loquantur,  beatcxpnmicauflacxccptionis^./.^./»^'.  u. 

in  quatamcneademvcl  maior  ratio  ver£i-  ff.de  inlusvocand.  Alcxandri  do&nnam  rc-  .'  4*  • 

\.\xx,d./.2ff.dcreiudic.  fcrt  Felin.  cap  quodadconju/tattonem,  dctciud. 

z *      Cctcrum  f  faccfliint  negotium  ratio-  n  8. &cnamfequitur.  tt  quamuishxc  6b- 

ncs, qux  a  nobis  fupta  propoiirx  funt,  qui-  fcruatio  Alcxandri raihi non  difpliccat,  ta- 

bus  cuinccrc  conari  fumus  idera  iuris  cifc  mcn  adftipulari  cidcm  no  pofliim, du  con- 

in  prorogatTone,qux  finccauflx  cognitio-  iundim  rcquirir,  vtcauflanon  fitveramcq; 

neindulgcatur,quodobtincat  in  nouaco-  iufla.  Ifxifhmo  cnim,  id  locum  haberc  fi 

ccflionc  i  atquc  omnis  dilatio  iine  tali  co-  caufla uifla prxtcj^r,qux"tamen"vcra"nQ 

gnitioncconcdIa,nullius  momcntidcda-  iit.  Namfiihammiuftamproponamus.no 

raturaBarto!o,//.//^r/r;wt*>-<///4/.qucm  vidco.quomodo  ca  procedcre  poflit  pro- 

fcquunrur  ibidcm  Roman.  num.j.  Alexand.  pter  virium  pronuntiationis,/.^//^^/^ 

num.t1.Caftren.nutn.6Ja/onnum.24  Socin.dUt.  to, 37.ff.de  excujat.l.2.ff.quand.prouoc.  r.ondi 

conjU.47dib.4n*m.T4.Aretin.incap.licet,cxtra,  ntcefi.cap.r.defcntcnt.&rciudic. 
deprobat.im.notab.Gailltb.i.obfer.j>ijium.4.Vc-         Occurrit  deindc  alia  dcclaratio.f  cx  i5 

lin.cap.pajloratissiitm.28.  quamuis  cxiitimct,  qua  pronuntiatum  principale  vidcarur  mi- 

idnonproccdcrefiparsnihilopponat,idq;  tigandu  cfle,fi  probarionc incntinf  n  ri  pofl- , 

conaiuur  adftruercargum././.C.^//4/.<'K  tcrminum.vclinrra  paucos  dies inrerpona-  <»/ 

finfi.de feritscrdtUt.  Vcrba  cnim  (p/us  quam  tur,/.etfipcfltrcs,8.ff.fiquu  caut.tud.ffi.caujf. 

femel trtbui )  non  poflc  induccre  ncccflita-  Jafi.Ba/d.d./fin.numJ.Cafiren.num.  (.  Alexan. 

tcm, &  ptxcidcrc  iudici  omnem  racultate  num.io.  Deciusi.edita,num.2p.CJeedcvd.Jtwor 

alitcr  rcm  modcrandi,  bion  polest,ff.de  furt.  centJnc.cumintua,qui  matrim.  accufpojf.lmoU 

cap.i.hb.6.  Acccdunt  cap.pafioratv,deexcep.&  in t.ex  conJenju,§.eum quiffJcappeltat.lafin  d.l. 

capMcet,dcprWatjnprinc.  quibus  comprchc-  finff.dcfcrtis,num.28.  &  in  qua  icntcntia  cti3 

ditur.clapfo t.-rmino,qucm tcftcs producc-  vidcntur cfTcomncsilluquos  fupraoflendi 

rc  volcntcm  nullatcnus  audicndum.  Di-  id  conccderCyCum  rcs ^elt  adhuc  rnTc^rjT1 

ftioncm  autcm,»«//.//f»w.',induccrc  nullita-  quibus  acccdunt  Imol.  tn  clicct  catifiam~,u~i. 

tcm  ipfo  iurc,  traditglolfa/>/4///^  fiqua  mu-  extr.deprob.Cwt.de tifi.n.270.zcrfjMmitatur, 

ltcr,C.ad SC.Velteian.Marfil.finoui.  67$.  Cardin.  Yxxn^cMb  4.tit.8.qu^fi.8o.c6i\\ci\&mih3J\Q 

in  capfuperltterU,dercfcript.Iaf.d.l.fin.lf.deferiis.  declarationem  ljnioditm,&  qux  ibidcm  jf. 

num.2i. a  ^mifla  dcniq;  illa  confiderationc,  fin.ljiferuum,§fcquiiur,/fi irfttUm,  (J.devcrb. 

quod  hoc  vocabulum,nullatcnus,a  Icgc  vcl  obltgation.  a  doftoribus  dc  purganda  n:ora 

canonc  prolatu  vim dccrcti  rcfciflorii  con-  commcmorantur. 

tmcat,vtiudicipotcflasnonfitahqucmta-       Scxtadcclaratiocft,q,quxf dctcrmino  ty  aLf>'±  1 
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probatorib di&a funt,nort obtineat  fi cauf-  femiplcnam  rci  gcftar  fidcm  rcquirant,  vi 

la  cxaminctur  in  confiftorio  principis,  /.jg  ParificonfiLf^.n  poJthj.  Corneut  confil.  5*  col.t. 

offerendit.circa ftn.&tbuUrn  Esrt0l.num4.UiU-  tib.  t.  Hieronjm.Ctgas  tn  addtt.ad  Dectum  in  cap. 

ranta  part.6Jit.deditat.nu.7iAfynfing.cent.t.ob-  cx  rattonefub  ttum.  »•  ,\  argtmcnt.  L fin.infra,  dcs 

Jer.7i.nnm.4.Cttil  lib.t.Cft.num.ii.Fcltn.incap.  tempOr.appeUat.  itcmi.finfupra,  quaft.t.num.f* 

Ucet  cau(fam,extraJeprobat.num.  18.  verfilimi-  deordinxognit. cap.  cuptentes,  JT.  quod fi per  tri- 

ta  1$.  pofi  Archidiacon.  t^yfnton.  de  Butr.  Ioan.  ginta,  tuncfaglojJa,in  verb.plena  fides,  ttem  capt 

yjtndr.  ejraJios,PatiLCaftrenfid.  Ifin. num.$.  Ia-  extiterit,derefttt.inintegrum,circa  fin.  cap.pr*- 

fonnum.tf.  Nec  abftfrdum  illudvidcri  dc-  fentiumj  .quaft.i.vAiiaxatcmvt  Angclus  l.fin, 

bct,  cvnn  ctiam  publicatis  teftimoniis  no-  num.p.& 1 2.§.quod dtxtmut,num.i.  Romanus 

uosteftcs  hoccaiu  producerc  poliit,/.rtw,J.  num.f.  hConnum.2.Mzicatd.conc(ufS84.nu^ 

t^Jcappeltat.LperhatK,C.detcmp.appeUat.  iwrro^.diftinguunt,anraleimpcdimcntura 

a     -vj^  ^f^jJL,   Septimadeclaratioteft  quodtalisdila-  vcrifimilircrpcr  rcftes  probari  poffit,  aru 

*x  ^Jya^^"»     cio  non  improberur.fi  conccdatur  vtracjuc  minus,  vt hic  iureiurado  rcs  tranfigi  poflit, 

parce prjefenre,& non conrradicente, Ba(d.  illic  vcro  idonea  probatio  exigatur :  non- 

'  '           **  -t1  'fn  R*^tM*r*»*-!>*rt-*-t*A*h**  Atexan,  hulli  aurcm  cxiftimcnt  iuramcntum  hoc 

'nff.ffia  f d(d'hu  Mfrftfrrfjfcfi*  7t.num.g.ta-  cafu indiftin&c  fufficere,  vt rclati a Iaco- 

fon  diif.  Lfin.ff.de fenit,  num.46  Fctm.d.cap.  (tcei  bo  Mcn  och  io  ttb.  arbitJudtc.  quafito.2.  caf.nS. 

cauffitm,dcprobat.nttm.tS.verftimita  7.  Baidut  num.21.  Gxtl tib.t.obfer.pt.num.  f.  Rutgerus Ru~ 

in  Lfcrcmtorus,  num.6.  Ratio  eft,quod  vnut  landuslib.2.  de  commtjf.cap.  8.num.i2.argumen. 

.     qurfqucpoiTitfupiurircnuntiarc,&quita-  cap.paftoralis,  deexcept.  allcgans  idem  fen- 

,  \m  v  fi.-K  m±*j  cetvidf^^^,•™"^'•^>,•'r/•  O&auadeclaratio  tientes  Pacianum  &  Lanrrancum  in  cap. 

*             cft,fiquis  impediatur  fa&o  aduerfaiii  vcl~  qutotam^ieprobat.itcm  Angclumdc  Vbald, 

uy^[ci<iAargum./.pctendx.C.  dcicmpor.  in  intctr.  confiLjop.numj.loicph.Mifcard.probat  voL 

refiit.itemlfieum,§fitniuriarum,rjribid.Bart.  2.conc(uf.884.argumen.cap.quia  oportet,§.iUud 

^kxand.lafinfjraliij.intra  vtiteff.de  refiitdn  autem,dcetec7.t*mcn  reccptior  eflc  fcnten- 

integr.  Lcontrd  maiores,infira,deinofiic.  teftamen.  tia  vidctur,vc  illud  fit  arbitrariumtvt  oftcn- 

astbent fi apprl(ationeAuthept.fedfilis,infra,  de  $&Jt\c\mLMU A.%  quoddixjmutjjtum./, 

appeJtat.didrant4.dJit. dedttat. num.S. Ulfyn^.  & Menoch ius  loco  allcgato , vt  fcilicct  in- 
fingJ"*** T  *ty**?rmutt.4.t  ■Mttth  de  AjJLEL^  ipe£taprjeiudicii  mcdiocritatcvelgrauita- 

decifso.num.6.  Andr.Gail ltb.i.cap.ot.num.8.  tt,t.thefaurut,ff.ad  exhtbcnd.  Lfin.Cod.de fide_s 

His  dcclarationibus  ad  hunc  modum_>  inflrumenJ.  cum ptures,  tf.ff.de  rcbut auft.  iud. 

propofitis,  rcliquum  cflc  videtur ,  vt  cxcu-  pojfidend.  &  ponderatis  pcrionar,an  honcfta 

t$  tiamus,quas  f  ratio  fit  docendi,  quod  ali-  fit,anverovita:deplorarioris,/.»<>»«r/»«,§. 

quis  fuerit  prohibituscxiuftacauiia.qualcs  a  barbaris,  cap.mandata,  extra,  de prafumt.  cop. 

multas  fupra  complcxi  fumus ,  qua  in  re,  nifi  effentvtri prouidi,extra,deprabend.  ircm~. 

quamuisnonnuIlidiftinguant,t;/^»^/^./.  locorum,an(ci!icct  verifimihtcr  teftcs  ha- 

-<  '-  '>iief^  v  fin*ftmif,Jafitti(tLx  §  qmidt^jr-fc^ttrr  U  bcrepotucnt  an  non,<i;;: ■nmen.  i pnd.ttcm  l. 

"  " '  ****  Vv  Roman.num.sJoan.Andr.  cap.  1.  dedoLtjrcontu-  quottens,  Cod.  de  naufrag.  atque  aliis  circum- 

mac.in 6.  Par1f.confil.67.num.90.  Comeut  confit.  ftantiis ftatuat, an  iuramentum  partis boni 

S6.H6. 1.  quod  inttrfit ,  an  talc  impcdimcn-  confulendum  fit,  vt  cap.  quia  propter,  §.fi»al 

tum  vcriflmilitcr  pcr  tcftcs  probari  poflit,  de  elecl.  did.l.thefaurusff.ad  exhtb.  LfinaL CocL 

anminus,vthic  iufiurandumfurficiat,illic  defideinfirumtn.Bartoi.tnditl.^.quoddiximuti 

autem  plcna  probatio  rcquiratur,//,§./iiW,  numcro^irtmfi  pqH  Speculatorjn  tittil.de appellat. 

C.de  tempor.appeU4t.lfin.C.de6rdin.cogn.l.i.§.  paragraph.  nunc  brcttitcr,  l  erfic.qutdcrgn.  Ca- 

.  tyfwtJtab&Lqut  cojntpeatum.ffdere  mititar.  firenf.tbtdtmnumcroftcundo, qui  fccurus Gui- 

' \\Zf; .. .   cap.cupkntes^.qufi.d^p:rvigintiiun/i4gloJlain^  liclmum  Cumanum  conftiruit  alrcrurrura 

verb.plena fidcs.de  ctcftjn  6.poH  Aztmem  rjr  Ia-  fufficcre ,  quod  agatur  dc  paruo  praiudi- 

(gbumde Butrio: tamcn  communido&orum  cio, dicJ. i. thefaurut ,  vcl  quod  loci  longin- 

fententia  vidctur^probari  Bartoli  declara^  quitas &  incommoditas illud  poftulet,<afa£ 

tiocxiftimantis  1.2. §. quoddiximut,  numi.ff.  l.quottens,  Cod.  denaufrag.  a  quafi  ntcntiaa- 

fiq~u&taMjudfift.caujffatf.nonobtemp.i&imc-  lienus  non  fum,  modo  pcrfonam  iurantis 

iurando  ex  arbitrio  iudicis  defercndo  cx-  honcftamefl'econftiruamus,quod&ipiurn 

plicari  poflc.  vidctur  fctttire  Bald us  diflo paragraph.  quod 

**  -U*  *i°     Quainqujeftioncquamuisf  nonnulli  ^x/w^,wf»rr*^r/wJdumdiftinguit,inrcr- 

("*f  cflc, 
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efle.  in  qttfc  ex  nunifinodi  probationc  a-  ramentocommittendaerir, vcfuti  fiappeL 
aioncm  vcl  e^ccptioncm  confequi  vdit,  lationis  tcmpora iurc prcfinita  exceflcrinri 
an  vcro  tcmporis  a  lcgc  conftituti  proro-  Detiua  cap.exrattene,numero  t4.  deappeltat  ptH 
gationcm,  vcl  denique  dilationcm  cx  offi-  K^ibbatem&aUtsab ttdtm adduffts  [yindrtM 
cio  iudicis  conftituendam,  vt  primo  cafu  GailUb.t^raa.qMafftap.t4i.num^circafinem% 
plcna  fidcsncccflaria  Cit>!.*.para£rapb.fi *d  poft  Francum  &alios,adducensinhacfcn- 
ditm, ff.de re miiitar.  fecundo cafu  obtineat  tcnttam  praeiudicium  Camera* ,  Baid. t. qui 
dcclaratio  l.quttient,  Ctd.  de  naufrag.  tcrtio  «tufarejutm. ). C.deedend.  ailegatU*  aroent* 
vcro  cafu  fufficiat  iuramentum.  rtut,  §.  cttm  autem,ff  deetknd.  Itan^ndr  & 

Et  quamuis  perfone.  honcftatcm  ibidcm  altijncap. t.  drdtlt&etntunue.  iibr.  6.  lofiphnt 
non  rcquirat,  tamcn  illam  apertc  cxigit  in  <Mafiard  qut  htsvUimosrefertdia.ctneluffS4. 
hac  noftra  Lt.  num.j.  Idcm  quoquc  docct  numj. quain  conditione  Bald.  ipfius  caufc 
Mynfingcr  centur.j.  obfir.92.  vbi  addit, aiTef-  fam  cfle  conftituit,  qui  dc aftione  quxren- 
forcs  in  magna  varictatc  opinionum ,  vbi  da  laborar.  Quod  fi  vcro  dc  modico  prse- 
impcdimcntum  alitcr  probari  non  pofletj  iudicio  tradetur,  vt  ibictiam  circumftantie 
ob loci  fcilicct  qualitatcm,  quam  ipfedi-  pcrfonarum & aliarum  rerum  pcrpendan- 
ftantiam  vocat,  vcl  alias  cauflas,  tunc  in-  tur.  Namfi  Utigatordilationcmperens  fe- 
lpe£ta  pcrfona:  &:  cauflx  circumftantiis  mclpcriurii  conuidusfit.nonfacile  ipfiri- 
ftandum  clTc  iuramento,  fin  vero  aliter  dcsaccommodahitur,«r?*w«;.M*  tejttmt- 
•probaripollicadmitccndum.  nium,extraydeteftibuf, &cap.paruutt  22.qu*(i. 

Quod  fi  tamcn  alicgans  impedimcn-    vitim.authtnt.tt  qutiurat.Ctd.de  bon.auiuud. 
jm contendat,fc  alia  rationc  id  confcqui  poffidend. crtbtdtm BaidusyRomanttetn l. admo- 
on  pofle,  quam  iuramcnto ,  tunc  non  lo-    nendt,po<i prmctp.de  iuteturand.  numerotaaut 
jm  pcrfonx  honcftatcm,  caufllc  quahra-    ^l»gdusi.2.§.qntl diximm ffft quucaut.iud. 
tcm ,  &:  circumftantias  m  coniiltum  adhi-  ftji.cauij.fait.  &  Atexand.tbtdemtiumertficun- 
beudas  eilc,  fcdctiam  famam  fcalia  admi-   do,  lafinnumetoficuKdo.&idemlafin  dtct.Ud- 
nicula-  ™*™&MMrofcx*$fmt,KJM*ft*rdA.c* 

Idcm  quoquc  confi  1 mant  Decius,  cap.tx   SS4. I.iceb.  >J\hnocb.  dtct.ca/u  21S.  Thefaur  de- 
ratione,  num.t*.  de  appdlat.poil^bbatcm ,  Pt-    afFedemtnt.it. numtrooltauo.  Idcm  quoque 
trum dc  Anchar.  Dommtc.Ioan.  Andr.  Cardinal.    obtincbir,(i  fpontc tali  iurciurando  felc ob- 
cr  </'<wvbiaddit,quod  fi  tra&ctur  dc  leui    ftnnxcric  citra  dilationcmiudicis, Cafirenf 
prxiudicio,  iudiccm  debcrc  arbitrari.quod    dtci.l.2.  §.Jiquis  tamen.  ^texand.dtcf.  §. qutd 
iurametum  fufliciat,  addens  idcm  fcntien-    dixtmus,numerequinto,  lariolmcorjiliojuo  in- 
tes  Fredcnc  Scncnfi  cotifil.  114.  tncipttfupcr    ciptctite,exfai1tJuoproptniittrqucd cxcaufja.lo- 
puncto  commiJf.Ioan.de ^nania cctfil,i.in  2.ct-    m.t^Andr. cap. vltra  terttam,  de tcjiib. ar»umtn. 
iumn.  &  Fatdnm  confil. ag.in  2.  itb.  argumcnt.  I.    i.iideamw, §.deferreffJe  in Utcmiurard.Ma- 
nontmr.eSy§. .abarbam.ff.de  rimtiit.  cuius  lc-   fcard. concluf.  SS4.  numtro  dectmt  ntnt.  Prx- 
£is  allcgatio  coarguit  Dccium  ctiam  hoc    tcicahxciuramcnti  oblatio  non  prodcrit 
cafu  honcftatcm  pcriona?  rcquircrc.  Pari    illi,  qui  cauerepotuit,  nc  in  illud  impedi- 
rntione  id  arbitrarium  ClTe  tcftantur  Gui-    mentumincidcrcr.  Nam  ii  culpafua  caut 
do  Papx  jmtJfJd.  Curttusfimor  i.  admontndi,    iam  prxbuerir,  audiendus  non  crir,  tfidet- 
num.2So.Vanttusintractat.nullitat.mtit.dttiul-  fiptrpratortm,§aff.ex  qutbus  cauffs  maior  m 
Utat. ex  dtftcl.  turisdiittonis,  num.  162.  Thefau-    wttgrum  rtftttut.  Crauetta cenjH.2?o.  numert }. 
rtudecf.Pcdemont.to.  num.r.^fjiiclnsdec/Jion.    Mentch.dtcl.cafh  11S.  numertjeptimo.  Proban- 
29dacob.  CMenoch.  Ub.  2.  arbitr.  quaf.  eafn  nS.    dum  prarterea  cft  audtorc  Bartolo  dict.i.2.§. 
numj.  'JMfcardA.  ccnduf.SSt.num.  17.  Dtctus    quod  dtximusynumeroficiindtyc[uod  adhibuc^ 
tap.ex rattone,num.$j.  Ilcbujjst-s in  traitat.de ap-    \\t  conucnicntem  dtl:g;cntiam  ad  cxpcdi- 
pettat.art.d.gtofa zmca.num.S.  Ahxan.confl.42.    cndailla.quc  ipu in  pnma djlationc  incum- 
num.12J1b.it.  bebant.  Vndc,  fi  ad  ccrrum  locum dcbuit 

Ji  Hisaudoritaribus&Icgihistfubduclis  cxcurrcrc.oftcdcndum  illierit.quod  tcm- 
facilca  pparct.in  hacdchn:tionenon  poflc  pcll::ic  c^rcfiusfit,quodqncpoftca  mpro- 
ccrtam  regulam  tradi  (cd  cxvariis  rcrumj.  ccllasmatores^fluminis  inur.dationcm  vcl 
circumftatiis  modo  hanc,moiiotiIam fcn-  fimilcscafus4quiipfumretatdannt,incidc- 
tcntiam  ampleclcndam cfi  *.  Si  cnimrra-  rir.  Bartolo  fubicribuntcodcm  loci  Anrrc- 
itctur  degraui  prxiudicio.non  facifcrcs  iu-"   luswwj.Aldxand.poft  Anton.dc  Butno/» 
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Injlrumtntum  antt  littm  tonttJlAtAm  produclnrnj' 

tcrumproftrtndumtjft. 
An  diUtie  non ptttntt  data admitttndajit. 
Ddattonu Jpatium  tx  caujju  modtrandum  tjjt. 


e*p.camnonUcut,depr*fcript.  U  Abbat./'»f*/>. 
extr*nfmiffk,  eodemtit.  Ujbn  ibidem  vbi 
hanc  fcntcnciara  ptonuntiat  communcm 
elle,  Mcxand.cenjmp.mm.sJtb.2.FcitnJncap. 
extr*nfmiff*^epr*fcriptien3ocr.qu*ft.4o.nu.4. 
& feq.  idque  at  gum.  l.qui  commcAtutff.  de  rc 
tudtc.  iteml.quibut  diebutff.de condtt.cr  demon- 
JlrAt.iturpiA,%.fedetfiferutff.deUgAt.i.SAlycetHS 
Urafes,  C.  de  appeltst.  Vrancmditt.  cap. exrati*- 

•    J  .\£  ■  -L*~.**     luaittnunmuiiicniorum  ot  pcno 

nctmm.s7-gW<»«P<^  gratia,(cihcctvthzaudiantur,illa 
fiu.de  eUit.Ub.6.KebuffHtmtr*cJ*t.deexfecut.    fXSrn  inZ 


Vm  ad  illuftrandam  cuiufquc 
controuerfix  veritatcm  iudex 
omnem  curam  conucrtcre  de- 
bcat,rc&ehac  lcgc  prqicribitur 
udiccmmftrumcntorum  &  pcrionarum_. 

vero  ad 


num.4S.c1tm  Jequen.  Ccph*l.  conftl.io4.conf.12j. 
tjlfajcard.  d.concluf.SS4.  num.  9.  vbi  plures  in 
lunc  fcntcntiam  rcccnfct,vt  Nattam,Cro- 


mftruendam  cognitioncm  iudicis  profc- 
rantur,  fpatium  inftrucnonis  cxhibcndar 
impartin  dcbcrc.  Innucic  igitur  harc  no- 
ftralcx  vidctur,  probationcs  non  data  di- 
■kmoTre^ra*ks,monTCfitumnonobtinerc:  1 
fcd  contranum  tamcn  ftatuunt  dodores 
noftri, i<t  lartolusinl.tncrtmtnCtfJ.de  adultcr. 


tum,  ArHictum  &  ahos,Iacob.Mcnoch.<//<7. 

ltb.2  quaJl.arbitr.tiS.num.7.  Vantus  intitul. 

denultit.fentent.  exdtfccl.iurisd.num.t16.  Im- 

«ucnant  tamcn  hanc  dcclarationcm  Ca- 

uugnwi»   araum.d./.CyrittsmhacUzc.ia/dusmt/iquaride, 

lhcni.d.t.2.§.quoddtxtmus,iicmRay>hacl  ,  ^      .    /       .,  .,  * '         >  ,J  * 

"T            jf  7                          r  hoctttul.  Satycetttstbtdtm,  Amon.dc luiriomc. 

Cumanus.quodnihilproiitmultum  dera-  fat  e„n^iHpr^  ext    *  pny4t  feUnm 

tigari.vbitalisdiligentiain  ncruum  crum-  ««y*»M*m''»f™eV-'W 

o      ,!s            a                    ^.^.f.   tbidemrium.i}.eyi4.Deciutnum.  4.Catren/.m 

VcrcUfn.§r.ff  qutsordom  bon.pofeff.fcruc-  ^^A^    ^  <  /nA/rli/f 

W^t±^^C^Ti^  AUxandfJ.24.  *rguln.d.  I.  de  crtmmc,&  . 

eaueaturJ.nonc07endum,§.Sabmus,ffdeprocu-  r        ,              \-  1  ' .  .  1 

r^.EtQuamuishisargumcntisrcipo^cat  /p^^^^>^^^tunustamcn 

WoJtct.lJin»um.4  l  Mc^nd,b,tUm,nu-  cllc  v,dctur>  vtrtcmPus  Proh"i°"«  pcta- 

Wrr^x„.  puto  tamcn  illif  aucionrarcrru  tur.  Pcr  5W  fcr,Pta  rc,Klu,t  FcI,nus 


iuamconftarcft  ccrtum  iit.talcmdiligcn- 
tiam  fruftra  collocandam  fuiifc.  Quid  c- 
nim  ad  rcm  pcrtinct,  fi  quis  quinquc  aut  dc- 
ccm  milliariaconriciat, fi cxploratum  fit il- 
lum  tali itincrc  cmcnfo  proptcr  penculum 
mansvcl  hoftium  dcbcrccodem  loci  fub- 


/.  dc  probattomb.  numero  vigejimo  oclauo ,  poit 
Antonium  de  Butno  ty  hredcric.Senenf.ttem  fol- 
Urtus  in  addit.ad  Robcr.UHarantham  part.6.tit. 
de  dtlat.  nnm.44.  f  inftrumcntum  antc  li-  * 
tcm  contcftatam  proJuclum  iterum  pro- 
fcrendumcllcir  tcimmoprobationis,vtfl- 


intclli  o  Caftrcnfcm  diclJ.  1  (T     dcm  allcgatiomsimplcrc  poifit.  Scd  ratio 

1  erc.  ig    .J  •    aL>cocicm  Tclino  ctJiiiiclcrata  omncm  dit 

ft  quts  tamcn.  luleonum  ibidem  m  multa 


fkultat-  m  cxpcdirc  vidcrur,  quod  huiuf- 
modi  inlhumcimimnonintclligatur  pro- 
ductum  fuiflc  ad  nncm  probationis  fcd  dc- 
hberationis. 

Additur  m  tcxtu  dandum  cfle  fpatium 
poftulatum ,  qux  rcs  coarguir  dilationcm 
non  -f  pctcnti  datam  non  iubfiftcre ,  quod  j 
ctiam  m  aliis  rcbus  ha:c  lex  dicla  vidcatur, 
i>t  Uad pcremtorium,(j.de  tudictis,  l. properan- 


vcrba  i?dimmdcntcm :  Felinum  in  cap.  cx 
tranjmijfa ,  num.6.  deprafcript.post  rautum  Ca- 
jhetifem  ey  ^iUxandr.  abeodern  allegatos ,  ^f 
Jlict.  dcaf.XcapoUtan.so.  num.^.ry-Jcquent. p»it 
HoJitcnJ.ey^yibbatemab  codem  in  hancjenten- 
ttam  laudatts.  \^Andr.GaiUA.obferuat  i^f.num. 
4. <jMAfcArdJ.c0ncluf.SS4. num.  10. idquc  ma- 
xime  arbitror  probandum  cilc  m  prarfcnti 
dcclatationccumtracfaturdemodico  prc,- 

iudicio,vbi  tamc  anxia  &:  fcrupulofa  ratio-  dum,C.eodem  tit.l.4.§.hcc  autcm tudictum, ff.de 
neprobandiopusnoneflc,cumcunt  l.the-  d^mno tnfectc.  EtquamuisBartoJjs  htcnum. 
fAuru4ff.*dexhtbend.dta.l.Jin*t.  Cod.defide^    '-Caftrenf  num.j.  Ai^clnum.j.  Francifc. 

Arctin./»  fin.  SignoroLww^/.r^.  Pctr.Ra- 
ucn.mfuo  atphabct.m  vcrl.dttatio.ftanunt  di- 
lationc  valcrc,  quamuis  id  no  peratur,  cum 
iudcx  cx  officio  liio  ad  liipcrandam  alicuius 
malitiam  htiiufmodi  tlilarioncin  concedit, 
Authent.iubcmu4,Jupra ,  de  tudutts,  ejr  l.prope- 
randum,  paragraph.  fim  autem,  circa  ftuw,  ra- 
"men  illudaccipicndum  cft  co  cafu,  quando 

dilatio 


injlrumento, 
ftcr,deeULitonc_j. 


A 


Lex  prima. 

SvMMARIA. 

1    An  probanonts  hoh  data  dilaiione  Jacla,valeant. 
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chlatiodatur  exiuftacaufla, &eo  confilio,  rumquc  fontibus  diflcrcrctur.   Cum  au- 

vtmctuimpcndcntispcriculilitigantcsic-  tcmactionumquaedamf  in  rcmlinr,qux- 1 

ic  expediant,atque  iudicii  adtus  maturcnr»  dam  autcm  in  pcr fonam,  ff*omnium ,  infiit* 

vndeinahisregulxparcndumcrit,&w'.de-  de  aciionib.  &  illx  rurfum  aut  vniuerfales 

ctfa4.PdMrmttan.to  cap.i.dedtUt.Alexand.  fint, aut  perfonales:  vniuerfalcs.vt  petitio 

c0nJii.fSt.num.4M  CFrederic.de  SenuconfitSo.  hereditatis,&  huicconiunctaremedia:non 

4  Obleruadumdeindecft,f  non,quamquis  inconfidcratc  fubiicitur  titul.  deinefficiofi 

vclit  dilationcm,  cundem  poflc  impctrare,  tefiamento,  quod  talis  querela  natura  fiii  hc- 

fed  quc,  negotio  conueniat,&  intra  dimcn-  rcditatis  petitionem  contincrct,  vcl  fal- 

fioncm  noftrx  lcgisverferur,vtfiexeadcm  tem  viam  eodcm  ftcrncrctatque  muniret. 
prouincia  tcftes  vcl  inftrumenta  petantur, 


tresmenfes  indul^cantur,quod  ii  vero  cx 
cbntincntlbus  prouinciis ,  fcx  menfes  iri, 
cauftam  ipfius  fupputcntur.mrranfmariria 


Lex  prima. 

S  Y    M  M  A    R   I  A. 


autem  dilationc  nouem  mcnfcs  concedi  1  vetittonem  bereditatisnon  dari  contra  titulo  pofiU 
poiunt.  Finis  noftrx  legisdcclarat,  arbitri  u  demem,ne^contra  verum  heredcm,ntfiadita  bc- 


r     ,  

temporis  conccdcndi  non  cfle  datum  iudi 
cibus,fcditadcmumhasinducias  eflc  afli 
gnandas,  firerum  vrgentiflima  ratioflagi- 
taucrit.&neceffitas  delideratx  inftru&io- 
nisexcgerit.  Quxvcrba  qucm  fenfum  ha- 
bcat,fupra  in  prxludiis  exfccutifumus.  Scd 
mouet  dirficultatem,  quod  mox  fubiicitur, 
talem  dilationcm  no  racilc  amplius ,  quam 
fcmeltribucndam,cum  tamen  cx  auth.e^* 
quiftmel,injr.deprpbat.&nouelL  90.  de  tefiibuSy 
ff.quiaveromuiti,caucrividc2it\iT,  quod  cr- 
iamquartadilatio  indulgeri  poflitjquod  i- 
pfum  apcrte  dcfignatur  cap.  fhnifjcauerunt 
4S.  ejrc.vltra  tcrtiam,ss  cxtr.  de  teftib.Scd  cum 
hancipfamquxftionem  inprxludiis  huius 
tituli,&  deinded.authcnt.<r^wi femel,infra} 
de probat.  dirimamus ,  le&orcm  brcuitatis 
gratiactiamcodcm  reiicimus 


1 


s 

6 

? 
8 


reditate. 

Dtffitultat  tirca  tnteBecium  nofira  tegis. 
Anpetu»  bcreditatit  cum  moffictofiquereia  tttmuta- 
ri  pofiit. 

Solutio  Viglii&Cuiacii,tirca  propofitam  qusfiio- 

nem,  &  difficultates  nofira  legu. 
Alia  folutto  Goueani. 

Tertia  folutio  gtofft,  Bartoti ,  &  aliorum  interpre- 


Ixpofitio  auctoru  in  Viglii  &  Cuiacii  fcntentiam 
concedentis. 

An  btc  iudtcia  printipalitcr  &eodem  tempore  tx- 
ercert  poftnt,  cum  affirmatione  aufforit,  &  r*> 
tiones. 

x  9  Dubitandumnon  ejfequin  inoffitiofi  querela  &pe- 
titio  btreditatu  fub  conditttme  cumulari  que- 
artt. 

10  Varittas  Vafquii  iu  quaftione ,  an  quereia  inoffictofi 
moucripofiit  antequam  beres  adierit  hcredita- 
tem. 


mento. 

P  R  £  L  V  D  I  A. 

SvMMA&IA. 


Sequmr  titul*  de  mofficio  tcfta-  (J^t^^t^t 

tis  petitioncm  f  contra  illum  noiu  t 
dariqui  titulopoflidcat,vt  hicarguitglof- 
fa  m  verb.  teneatur,  &  filius  querclam  plc- 
rumque  inftituat  contra  vcrum  heredcm, 

_      .  ....  .   .,      t  qu«Ppcquxnonpoflitintcntari,nifiadi- 

Quomodo  btc  tuulus  cum  pracedenttbtu  coba*  ta  hereditatc  perverum  hcrcdcm , 

AcHmquafdam  effe  in  rem,  quafdam  in perfo-  f/f^^^ 

nam,aaionesinremeffevniuerfalesautparticu-  tr*  t*b*l£  *Wm*n™lM"°»d*tton.ffeodem 

lares.  vntuerfaiet  vt  pttitto  bcrcditatu ,  &  buic  tttttl'  P°"cc  alienum  f  a  rcftitiitione  videri,  % 

contuntiartmtdia.  quodhoc  textu  caueatur,quod  fi  quis  dc  ' 

inofficiofo  matris  fux  teftamcnto  diccrc 

Vm  hadcnusfitcxpofitumdd  Velitaduerfuseum,qui  cx  caufla fideicom- 

pcrfonis  litigantium  &  mdi-  miflihereditatcmtcnct:non  cflbiniquum 

cum,qui  adcundicflcntifnuc  hocci  accommodarc,quodpcrindcfldei- 

taa  cuamcxphcadumfuit,ex  commiflarius  tcncatur.atquc  fi  pro  herc- 

qmbuscaufl.siliudhcripoflctautdcbcrcr,  dc &poiTcflbrepofridcrct,taquam vtrum- 

id  eft,vtadioncs  .quibus  aducdanus  con-  qucrcmediumtamt  inofficiofi  teftamcn-  . 

ucninpoflct,peifcqucndo,dcTingulisco-  ti,quarrt  pctitionis  hcrcditatis  poffit  cu- 
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nvjtari,cumtamcna!cctum  contra  verum  rum  conrra  fidcicommiflarium  dccermV 

hcrcd.m,altcrumauremconrra  cum,qui  cum  cx  fcnccncia  iudicis  fuper  inofficiofo 

fmc  titulo  hcrcditati  fclc  ingeflic,&  pro  cognofccncis,ceftamcncum  rcfcifliim  cft. 

hcrcdc  acpoflcflbrc  polfidct ,  excrccri  fo-  Indccnimomniain  eacauflavcrfari,atquc 

lcat,  Bartot.hic  num.  i.  i^ilbcrtc.  numero  tf.poit  fi  vcrus  hcrcs  &  fideicommiflarius  nullum 

Gmitelw  r~ Iacobum de  Bntrio,  Caftrcnfnumj.  titulum  habuiflcnc,  l.etiamftputauit ,  alias  ci 

adco  vchxc  canquam  impoflibilia  non  vi-  cxordium  cft,necvttam,§.nequisjciens,jf.de 

dcantur  pofle  vno  iudicio  cumulari :  prx-  petition.hered.  neconiccre,quxde  illo,qui 

benrqu  c  alium  fcrupulum  vlcimx  legis  vcr-  iinc  vllo  titulo  poflider,  aut  qui  fc  fmc  caul- 

ba,quodpcrinde  tcncatur,atqucfiprohe-  f&  hercdcm  profirecur  di&a  funt,  qucrc- 

rcdcaut  pofleiforc  poflidcret.  Cum  enim  lam  enim ,  auftore  eodcm  Vafquio,  du- 

hxc  qucrcla  rcicindar  ccftamencum,& ius,  plicem  compledti  cfTe&um ,  vt  tcftamcn- 

quod  is  habct ,  contra  qucm  filius  exhcrc-  tum,  auod  iuftum  tfrat,  rQfrTpaf"STpctitioni 

d atus  expcritur, l.potthumus.paragraph.ftquis  lTcrcditatis  cauflam  prxbcar :  idquc  in  vc- 

ex  hispcr(bnis,l.Papinsanus,paragraph. penulti.  ro  hcrcdc,  dcindc  vt  contra  pofleflbrcra 

Jfdeinojji:iofteJlament.\n\n  rario  nequic.quo  nnetitulo iusTlccTaHtfdhis  ind\iczv,argum. 

pa&o hic  cftcctus  in  iilo,qui pro hcredc auc  l.posthumo  nato,Cod.debonor  pojftjj.  qua  lcgc 

nofleflbrc  poflidct,  &nullum  planciusha-  comprcheditur,pofthumonatopoft  mor- 

bct,locuminuenircqucar.  tem  patris,cidemque  prxtorio  daribono- 

4     Cuiacius  ■fquidcm  inftrifparatitlisjjoctit.  rum  poflcflioncm  contra rabulas ,  cum  ra- 

&  antc  illum  Viglius  Z«  ichcmus,  item  mcn  pofthumus  nafccndo  ftatim  rumpat 

Duarcnus  inexfticatione  titul.de  inojfcioftc-  tcfamcmum. paragraph.pestbu/nus.  Injlttut. 

ftament.  cap.  x.  Bald.  tbidem  in  princip.  nume.  4.  de  iniujl.  rupt.ejr  irrtt.fatl.teftamcnt.  I.  Gallus.jf. 

Hotomannusinprincip.  rVcfenbec.in  rubric.  tit.  deiiber.ejrpofihu.hcred.inftttuend.PauI.Caftren. 

tfww.r.argumenro  noftrx  lcgis  conftituunt,  d./.poftbumo,numJ,Atcxand.  num.  1$.  Trancift. 

hxc  ita  coniun&a  inter  fc  eifc,  vr  inofliciofi  Arctin,num.\ .verf.prsttcreajajbn  numjr.VaJqu. 

qucrcla  cauflam ,  peritio  autcm  afrioncm  num.  2.  Prxrerca  eius  imaginem  reluccrc 

jpfam  comple&atur,  qux  ex  propofitionc  incauflafiliiinteftamcntoparetis  prxreri- 

querelx  nafcatur  &  efflorefcac :  in  quam  ^tunamcumhocparentisfaclumtcftamcn- 

fcntentiam  Fulgofius  hic  numerojaundo ,  &  tum  irncum  conlrlf uar  l.t  ff.de iniufto ruptejf 

fequcnt.  hanc  querclam,  aic ,  coloraram  pc-  irrit.fact.teftamcn.  Inftitut.  dc cxhered.  libcr.  m 

ticionem  herediracis,  quod  fub  imaginc  1.2.  princip.  ramcn  non  dcncgarur  filio  id  dcfi- 

ejr  f.item  l.  Titiajf.de inofficiof teftamcnt.  pro-  dcranci  bonorum  polTeflio  conrra  rabulas 

poficainccncarcdcbcar.  Quacnim  rario-  l  i.&tototit.ff.debon.pc,Jf<Jf.contrAtab.§.funt 

nc  Publiciana  cft  vera  pccirio  in  rcm ,  fcd  autcm, Inftitut.eodcmtit.&ibidem  gbjja, Fabcr 

colorcvfucapionis  fada  infticui  dcbcr,  §.  Angclus. 

namquclnjtitut.  deaction.  &  quo  pafto,  qui        In  hacopinionumvarictate  conftiruo, 

adcaptiabhoftibus  hercdicarcm  adfpirac,  hancvltimam  opinionemadmicciquidem 

hoccommencohcrediracemvindicaredc-  pofTe,&  cffc  in  arbirrio  ipfius  filii  exherc- 

bcr,  acquc  fi  illa  hora,  qua  hoftium  poricus  daci ,  feparacim  inofficiofi  querclam,&  dc- 

cft,dicm  fuumobiiflcCk^./.  Cornclia.  Jf.dc-j  inde  pccicionem  hercdiracis  incenrare,  vt 

vulgar.ejr pupilUr.fubftitut.  ica  ctiam  hxc  hc-  conftat  cx  fragmcntis ,  qux  nominc  Pau- 

reditas  fubcolorcpctidebct.  li  circumfcrunrur,  quarto  fcntentiarum 

$     Anronius  "f  autem  Goueanus  libro  va-  lib.  2.  titut.  f.paragrapb.  4.  fcd  ncc  Goueani 

riar. Uclion.t.cap. f.  auclor  eft  id  pcr  replica-  fencenciam refpuendam  exiftimo , vt  pcti- 

6  tioncm  ficri,  Glofla/»f  vcrbo  teneatur,  Bar-  tionc  hcrcditatis  inftituta  contra  excipr- 

tolut  numcrofecundo.^ilbcrtc.  numeroprimo  ejr  cntem  fe  tali  rcplicationc  cueri  poflic.Neu- 

fecundo,  Baldus numeroprimo,  x^fngclus  numc-  tra  ramen  opinio  refcrri  ad  difpofitioncm 

rofcxto,poUGuiliclm,&Iacobum  Butr.  Caftren.  noftrx  legis  finc  manifcfta  ipfius  violatio- 

numeroprimo,  Salycetusnumerotertio&quarto,  ne.poteft. 

Sichard.numero fcxto,  qui  tamen  mco iudicio       7  Prxfcrenda  iraque  vidercrur  fcntcn-  7 

inconfideratc  allcgat  Bartolum  tanquam  tia  Cuiacii  in fuis paratittis ,  &  Viglii  Z\ri- 

Irncrio  aflcnticntem ,  Iafon  numcro  7.  &  8.  chcmi  &aliorum,quod  illa  vcrbis  noftr^  le- 

k  Francifc.Arctin./» /«.tradidcrunt,vtVaf.  gisaptiuslohxrcar,necalicnafit  obfcrua- 

quius  hic  numcra  3,  pctitioncm  hcrcdicatii  tio  cx Iftquisjilium, infr.  hoc tit.  vbi  Iuftiniaiu 

qucrclam 
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querclamvocatpcticioncm  hcredicacis  dc  cionc  pcrpcndi  fblec,/.r.^./.nondcbcamus 

\\\ofoc\o(o.h.cccd\t  Lquirep$ult4ntis,jf.eodem  de  fupcrfluis  fubcilicacibus  laborare.  Illud 

tttiU.  vbi  Iurifconfulcus  vcrbo  vcndtcajjct  v-  camcn  admoncndi  vidcmur ,  quod ,  cum_, 

cicur.  lnrendic<ttim,vcrcfciflbcxcauinsal-  fuprancdumaliorum.fcdcciam  Fcrdinan- 

lcgacisceftamenco,hcrcdicasagencivcpro-  di  Vafquii  fencenciam  rcculcrimus,  cam- 

xuno  adiudicecur,  argumxljjtcmj.m*tcrii0.  quc  colcrari  poflc ftacucrimus ,  non  camcn 

jj.de tnofficiof.tejlament.§.namque.Influut.  de_j  idcm  probandum  cxiflimamus,  ea  rcfpon- 

aci.  vt  icihcet  querclainofficiofi  tcftamcnti  fi  ipfius  parte ,  qua  cciam  concra  illum  qui 

concincac  pccicioncm  hcrcdicacis  parcicu-  tjroheicdc&poflcflorcfincvllociculopo^. 

latcm,  falccm  per modura  cficttus,&  cuiu£  fidct,talc  remedium  propoiicum  cotcndir. 

damconfcqucncia:.  Ncc  difplicec  cameru  Namtalcm  tradicioncm  fubucrcic  illa  con- 

8  f  fcntentiam  eorum,qui  putant  vcrumque  fideracio,quod  hcredicas  adiri  dcbcar  ance- 

ludiciumcodcmccmporeprincipaliccrex-  quam  qucrcla  moueripoflic, LPapintanutjf 

crccri  poflcquodipfum  euincit  Lqut  dcin-  de  inoffcioftefiamen.%fcdfic»nditiontitcm  Ljci- 

officiofojf.de inoffctejlament.  Et  quamuis  vi-  must§jUud,haceod.tttuL 
deacurhancdottrinam  infirmare  Lfundum        Prarccrca  f  infirmant, qua:  ab  codeirL,  x  0 

Tttianum  iteml.fundi>eodemtit. &.\r\dcpct\tx  Vafquiofortaflcfuipronunciaci  immcmo- 

cnunciacio ,  quam  lacc  profcquuncur  Bar-  rc rcferuncur, Lpraxima  at%jeq*entt,  dum  in 

tolus  tn  Ledita,jupra,  decdendo,  rjraltt:  tamcn  difquifitionccur  hcreditaus  adicio  exfpe- 

iidem  do&orcs  tatcntur,dcfinicionem  di-  £candafit,illam  racionem  proponic,  quod 

darum  lcgum  locumnon  habcrc,cum  id,  cum  querelx  inflirucio  ad  fiiggillacioncm 

quod  ance  fcnccnciam  prioris  iudtcii  dire-  dcfundi  perrincac,dum  dcmentisr  infimu- 

Ctc  peci  non  potcft ,  pcr  modum  condtcio-  lacur,  L2.rjrsff.de  inoffcjejlam.  I.Titia.tj.  l.ma- 

nts  in  iudicium  dcducicur,vc  diflcrimus  dc  terdecedcs.t/.&c  ficri  poflct,vc,  rcpudiaca  aut 

hac  rc  in  Leditajtum.jiS.  non  aJita  hcrcditatc,  fui  voti  compos  fiat, 

Poflcc  itaqueis,qui  ptincipalitet  rerrL»  &:  hcrcditatcm  finc  vlla  mortui  parcntis 

hocmodo  petit.quali  tacitc  fub  conditionc  infedrationc  n  a  n  ci  fcatu  tJ.Papnna  nu  • ,  $.pe- 

pcttifle  videri.  QUod  fi difpliceat, non  vi-  nuliimcodcmtituLlftncmoff.dereguLiur.l.eam 

deo,  quid  abfurdttatis  confecuturum  fit ,  fi  quam,  Cod. de fdeicommtff.  quod  &  ipfum  an- 

dicamus  definitioncm  Lfundum  cr fundt,jf.  tc  Vafquiumobferuarunt  Portius, Injlit.  de 

dc  rv^/.inquerelainofHciofi  locum  noiu  *»^f./^/*wf»/.conftitutumfit,nonintcm- 

habcrc.  Exccptionis cauflam  illam  vidcri,  pcitiue  talcm  accufationcm  moucndanu. 

qviod  h.rcduo  narura  interfccolligacafint,  Scd  ramcn  prodcfenfioncampliarionis,  vt 

&:  ad  eutuicm  erTeccum  pcnc  tendanL  Quac  italoquar  a  Vafquio  circapracfcnris  confti- 

fcncenciaindc  confirmari  potcftquod  d.L  tutionis  enuntiata  ptopofitx,  cxpende- 

qttt  de  mojficiofo,  caucatut  dc  inofficiofb  di-  re  dcbemus,  quod  hoc  modo  contingat, 

cenccm,  licct  ncgccur  filius  Carbonianam  vt  filius  cx  nimia  cunctationc  cius,  cuius  c- 

bonotum  poifeflionem nodebcrc  accipc-  rathctcditatcmadite,  vel  rcpudiare,  difll- 

rc,  fed  ncc  alias  acitones  mouere  pofle,ncc  patis  intcrca  forcunis,  fuae  qucrela:  nullum 

aham  vliam,  quam  hcrcdttacis  pccicioncm  compcndium  fenciac:  &  quamuis  ex  caufla 

cxcrccre.  tcmpus  adcundx  hcrcdicacis  coardtari  po£ 

Contextushuius  legisfatiscoarguicali-  (\t,Lquamdtu,ff.dcacquirend.velomittend.ke- 

quid  fmgularceflc in pccicione  hcrcdicacis  reditat. camcn  illud  cx  multis  cauflls  com- 

cumincccerisomnibusincaciarclinquacur  mode  fieri  non  porcft,  fi  hcres  forrafle  fit 

difpoficio  l.fundtts.  Quae  cum  icaf  iinc,  fa-  abfensvel  infans,&rc. 
cilc&  illis  aflencimur,  quicxiftimanc,pe-       In  hisicaquc&fimilibuscafibusfortaflc 

titionem  hcredttatis,  &  qucrelam  inofli-  Vafquti  pronuntiatumadmittipoflct:  iiL. 

ciofi  teftamcntt  fub  conditione  coacer-  aliis  nonvidco,  quodab  aperta  lcgumdi£ 

uari  pofTe,  vt  tradunt  Cajlrcnfis  numero  fc*  poficioncrcccdcndumfic. 
ctmdo,  lafon  numero  nont,  non  pucotamenle- 

lcm  noftram  ad  hanc  expoftcionem  folam  Lex JeCU7lda)C0ae?n  tltt 

reftringi  dcbcrc,  fcd  in  omnibus  illis  cafi- 

buseciamproccdere,quosfupra  complexi  S  v  m  m  a  r.  1  a, 

fumus,  cum  in  caufla  inoificioficeftamenci,  , 
quxex  bono  &aequo,  &:  nacurali  iuris  ra- 
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i   Jmalttriquafitum,nifivtraqueparteaudttayaufer-  quodcumfilius  emancipatusiureriuiliin- 

,    ZJt!aLorum  poffefiioqualituagnofccndi  c^nicusc^&P«conrcqucnsparticcps 

'  cncnonpoilctbcncficiorum.quarcociciu 

4.  Expofitiogloffa.  iurccomparataeflcnt,cxheredatiunnoiu 

/    Alta cxpojitio  Vafquii.  antca  moucrc inofficiofi  qucrcJam  potuif- 

<f   vigliidehac  reiudicium.  fc»quamannulumaprxtorcaccipcrer,quo 

7    caujfa  cx  qmbus  hac  bonorum  poffefto  introdutla  fatto  capax  huiufmodi  rcmcdiorum  rcddc- 

t',  .    .       .  .       ,  rctut.  Accutfium,vtFaJqutmmexpiicatione 

t    Acimlegtttmtnonadmtttuntdtemncquccondttio-  huim  ^»-r//,magnaturbadoaorumfcqui- 

.n  '  ■  L  <nr  .  ■     ,  ,  tur  finevllaanimaduerfionisnota.  Eeo  ta» 

9    Anagntrtobonerumpojfefiunutnterhotatlmrefer-  ^mr%  vjtrA i 

ridebeat.  mcn  conftituoahudcflefilcnno  rcm  ch/fi- 

x«  Vartetat  lekionu in diaj.aSm legitimuff.de  reguL  niularc.  aliud  apcrtc probarc. 

iurit.  Etcnim  cum  hxc  cxplicatio  manifcftam 

n  Confideratio  viglii  in  propoftu  quafiione,  an  htc  diuinationcm  contineret,  idcirco  idcm_, 

bonorum  poffcfito  tnter  aUm  legttimot  refera-  Vafquius,  f  fccutus  fcntcntiam  quorun- 1 

.    .  m  ■  j      .  damaliorum,pntatagnitioncmbonorum-. 

li  Anu  quibonorum  po{fehioncmaonouit,&quereUm  n„fT„rr,~~;.  _  . 

rr^/^r^fc^mS.  P0^0™  copertmerc,  vt  filius  cmanci- 

13  Quanto  temporis fbatto  bacbonorum  poMio finia-  P*tus'"  tortc  J>cr  inofficiofi  qucrelam  tc- 

tur.  itamcntumrcfcindatur,&ipfihcrcdirasab 

inteftato  defcrarur,  Ltosthumus,  §.fi  qttis  ex 

V a  M  v  1  s  filii  in  f  bonis  pa-  *fc i.Poptnianm,p aragraph.final.ff.de tnoffic.  te- 

tcrnis  hoc  prxrogariux  ha-  fiament.Lvt  Uberis,  Cod  de  tf/fc/.non  poflit 

bcant.vtilloviuoquodaramo-  araplius  rcpudiarc  hcrcditatcm  patcr- 

do  domini  ccnfcantur,  adco,  nam,  quod  alias  facerc  potcrat,/.//f*/,  & 

vt  poft  mortem  patris  non  dominium ,  ied  L.finai.ejrtototitui.  Cod.de  repudiand.  heredtta- 
libcram  corum  adminiftrationem  adipifci       Ncc  ad  rcmpertincre,quod  filius,  qui 

vidcantur,  i.injuis,ffdeitber.crp0fthum.bere-  in  poteftatc  dhhcrcs  ip/b  iurc  factus,abiti- 

dtb.infiit.  tamcnpatcr ius  habct  illos  cxhe-  nendi  facultatcmhabcatj/.w/r^w^.Wo» 

rcdandi,  Injii.  de  exhered.  lsberJ.placetyff.  dc^>  acquirend.  vel  omittend.  hered.  I.  tam  dubitarit 

liber.crpofihumu  heredjnfiitJ.j.cri.poHhumi,  ff.de hered.injiit.  ldcnim  rcgularitcrprocc- 

ff.de iniuft.  rupt.crirrit.facl.  teftam.  Et  quam-  dcre ,  cum  cx  fola  lcgis  diipofitione  hcre- 

uis  his  filiis.fi  finc  iufta  caufla  cxhcrcdes  des  facti  funt.aliudautemiuris  cfle,fi  quis 

fcriptifintcxtraordinempcrinofficiofi  tc-  fpontc&facto  fuo  latc  nomcn&  huicco- 

ftamcntiqucrelamfubueniri  folcat,idque  hcrcntcm  obligarioncm  atque  neccflita- 

ctiam  in  cmancipatis  obtincat, In(lttttt.de_j  tcmconciliaucrit,  argumentj.fidetujfor.  §.fi 

inojficiofi tejiamtnt.inprincip.it.  ejrjeq.ff.eojem  necejfariaff.qutfatisdar  coga.  efrUam  dubttari, 

titul.  tamen  propria  au&oritatc  occuparc  f  de  heredtb.  infhtuend.  qua  dcclaratur,  fi- 

Datcrnas  hcrcditates  non  pofliint,  adco ,  vt  lium  fub  conditionc  inftiturum,  fi  volucrit 

iiemanripatusbonorumpoiTeilioncrnlitis  non  pofleampliusfe  hercdiratc  abftincre, 

agnofccndxgratia,  l.Papinianus,8,§.i.ff.de_s  cum  ca  conditione  inftituti,  iam  non  vt 

inojficiofitefiament.  acceperit,  tamcn  lcriptis  ncccflarii ,  fcd  fua  fpontc  hcrcdcs  cxftite- 

hcredibus  poflcflio  aufcrri  non  dcbcat,  rintfed &cetcriscondinonibus,quxini- 

x cum ius  altcri quxfitum , f  nc quidcm pcr  pforum  funt  poreftate,  fi  fui pareant,  ius 

iudiccm,  nifi  vtraquc  partc  audita,  &  iufta  abftinendi  aflcqui  non  debcnt. 
cognitione  interpofita,  auferri  poflit,  /./-       Alia  autemcftexpofitio  Vighi  Zuiche- 

nal.fi pervim  vel  al.  modxapitxonqucrente,  dc_j  mi  "\InftitutJeinoJficioftefiament.paragrapho, 

reftttut.(fol.  quod in  hac bonorum poflcflio-  tamautem  naturalu, numero primo,  eum  quo 

ne  conccdcnda  ficri  non  fblet ,  diel.  I.  Pa-  videtur confentire  Cuiacius infuisparatitlut 

pintanus.paragraphoprimo, ff.de inofficiof.tefta-  quod  fcilicct,  quemadmodum  illi,  qui  ad 

mento.  petitioncm  hcrediratisadipirant,adirche- 

Scdadmodum  controucrfiim  inter  no-  reditatcm,  &  ccrtum  aliquod  fundamcn- 

3  ftrosfintcrprctcscft,  quajfitillabonorum  tum  priusconftitucrcdcbcnt.ita  ctiamad 
poifeffio  qux  litis  agnofccndx  caufla  ad-  qucrelam  inofficiofi  ordinandam  inucn- 

4  mitti  (elet?  *f  Et  gloila  ibidcm  in  l.  Papinia-  tam  eflc  rmnc  bonorum  pofleflionem,quae 
nus,  §.1.  ff.  de  inoffciofi  tefiaptent.  ex&imar*  ob  id  ordinandz  litis  gratia  impetrari  dici- 

/  tur. 
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tur.  Cum  cnim  cxhcrcdato  iurc  ciuili  adi*  rico,Decio>&  aliis  probata  cft ,  &  qttam  cx 

rc  hcrcdicatcm  non  liccat,  ncquc  ctiam  vc-  profeflb  dcfcndit  Hotomannus  ittuftr.qua;- 

ra  bonorum  poflcflio  ipfi  dari  a  prxrorC  fiionum,cap.trigefimoficundo,  quod  hxc  vcr- 

qucat, l.non putauitf.debonor.pofejj.  contra  ba,  qui  non  recipiunt  diem ,  reftriccioncm 

tabul.atqueitanullum  ius  fubficcui  inni-  inducant,  fc  indiccnt  cflc  quo/dam  actus 

taturpctitiohcrcditatis  cxinofficiofo  tan-  lcgitimos,  qui  in  ca  caufla  verfentur, qui 

dcmadfimilicudinem aditionts,  vcl cffica-  funt  quinquc  codcm  loci  commcmorari, 

cis  bonorum  poflcflionis  hoc  cxcraordi*  eflenonnullos.qui  hanc  adicttioncm  non 

narium  gcuus  pofleifionis  cxcogitatunu  refpUanc,noneritdinScilcconuenientem_» 

cflc   fuper  quo  lis  inorficioli  tcltamenti  conciliandi  modum  inucnifle,  ii  dicamus 

ordinari  poflit.   In  fuis  autcm,  quemad*  agnitioncm  bonorum  poflcifionis,  intcr 

modum  (upcruacua  fit  vcra  bonorum  pof-  talcs ,  qui  hoc  rcquirant  non  dcprehendi, 

fcflio,  atquc  ctiam  aditio  hcrcditatis  pro-  fiuc  Cuiacii  cxplicationem  ttb.  t$.  obferua- 

ptcrius,quodcxhocnominc&cauflacon*  tione  dccima Jexta,  ipectcmus,  qui  fecutus 

fcquuntur,  Lin  fuu, ff.de  liber.  rjrpcilbum.  he.  Florcntinam  lcdioncm ,  quar  habct  aftus 

redib.intlituend.  itanihil  opus  habcrc  ad  li-  legicimi,  qui  refpiciunt  dicm  &condicio- 

tcm, &  qucrclam  prxparandam  ciufmodi  ncm,  adhuc  idem  defcndcrc  poterimus, 

poflcflioniscommcnto.  Ec  fanc  hxc  vlti-  bonorum  pofleflioncm  incerhuiufmodi  a- 

mafenccnciacumcercadiftinctioncprxfc-  ctusnonadicribi,idque  euincunt  l.j.para- 

rcndavidctur,vtftatuamus  poflcflionerru  graph.Jifub  ea.ff.de bonor.pojfef. contra  tabulas, 

litis  ordinandx  gratia  cx  his  caulfis  vcriii-  t.2.§.Jubcondtttone  Jf.de  boKorumpoJfef.ficund* 

7  militct  comparatam  ruiflc,  "}■  quihus  ad-  tabul. 

iungo  aliam  non  folis  coniotturis,  fed  a-       Scd  prohibct,  hanc  opinioncmf  icqui  it 

pcrca  legis dcfinitionc  futfulcam:  hanc bo-  ilU  coniidcratio, quod  hoc  cafu  non  pcti- 

norum  poflcifioncm  co  pertinuiflc,  vt  prx-  tio  hcrcditatis,  de  qua  noftra  lex,  itcm  /.  qui 

paraflc  qucrelam  diccretur,&;  ius  ttanlmif-  dcinojjictofojf.  codcmtitul.  intelligi  folencfcd 

iionis  comotiztitccdct,  t.quemadmodumy  Jf.  pofleflbtia  hcrcditatis  pcrfecutio  locum.» 

de  inofficioj.tejhment.  quamuis non cam  infi-  habcrc  vidcarur.  Quarc  fortaflc  non  in- 

cias,&  alios  accus  cx  bcnigna  intcrpreta-  confulcum  vidcretur,confugcrcadexpofi- 

tionc  id  impecrafle,  vt  dti/a  l.  quenadmo-  tionem  Viglii  Zwichemi,  qui  auccor  cft, 

dumy&l.Papinianus  ff.de  tnofcioj.tejlamcnt.  talem bonorum  pofleifioncm,ncc  pofllf- 

Eclligiturpcrfuafummihi  habeo.hascauf-  fioncm,  ncc  ius  nibucrc,  fcd  itcr  fubfc- 

ias  inrtoduccndx  bonorum  poflcflionis  quentiiudicioquafipra:ftrucre,adcovtct- 

fuiflc,  non  tamcn  inde  fccurc  infcrrc  po-  iam  confedarium  fit,huic  non  eilc  poflef- 

tcrimus,  vt  vidctur  idcm  Viglius  raccrc,  foriam  heredirarisper/ecurioncm,  quxiu-  • 

quod  apcrre  prorttctur  inhacl.  Cynus,  lajen  rcprxrorioniracur,  propoficam,  fcd  pcti- 

numerooctauo,  ^texanderdtcJatfinat.  numero  tionem  hercditatis,  quo  ex  fonte  lcgcs  Gli- 

tfjfaiw.cumracioncsanobisrclatxaliudde-  ciar,inqua  Cuiacius wparattt.  vel conftitu- 

monftrenc  tione  principum  manet  atquc  proficifca- 

Eft  dcindc&  aliadifrlcultas,  qux  antc-  tur.  Qua  in  difccptationc  non  eft,  quod 

quam  vlcetius  ptogrcdiamurfubmoucnda  nosrorqucat,quodiupracxiftimaui,raIem 

8  cftifquodcum  actus  lcgitimi  rcfpuant  a-  bonorumnofleflioncinagnofcenti.fiquc- 
pcrtam  dici  &  conditionis  adicccioncm,  /.  relam  perferar,  non  amplius  ius  efTc  repu- 
77.tj.de  rtgultiiuris,  diuctfum  ftatuamus  in^  diandi  hcredicaccm, aut  ca  abftincndi. 
hacbonorumpoficflionc.  Nonfcnimhochindamcncum  itapro-  lt 

5     Poflec  fortaflc  rcfpondcri  f  ex  fcntentia  nuntiandi  fiduqiam  prxbuir,  fed  alix  ratio- 

Bar toli  in  princip.  Pauli  Cajlrafts  numero  pri-  ncs  quas  ibidem  pcrfccuti  fumus,  cu  m  ab- 

mo,  Cjni  l.finat.  infia ,  vnde  legttim.  agnitio-  furdum  fit ex  fimplici  dcclarationc  quem_, 

ncm  bonorumpoflcffionisinter  illosactus  hcrcditztiobligatUtfroberede^fjrt.gerit, jf.de 

non  ciTc  rcfercndam,qui  cx  diei  vel  condi-  acquirend.  velomittend.  hered.  &  eum,  qui  bo  - 

tionis  apertaadic&ionevitiarifoleant.  Si-  norumpofleffioncm  litisagnofccndx  gra- 

iouc  cnim  illam  f  lcctionem  ampletfamur,  tia  admifit,  &  quctelam  perfcquendo  ob- 

quxinvulgari  &  Noricotcxtu  dcprehcn-  tinuir,iusquxfitumpoflitrepudiarc.  Dixi- 

ditur,&  gioi&,BuIgaro,Placcnun.  Albc-  ^//zrw/iNamfiqucrelamnondumpertutiii 
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hoc  cafu  rcpudiationi  locum  eflc  coarguit,  idcm  mutarc  poflet,  neglcxerir,  an  rero  in> 

lftfon*s>§finff.hoc  titul.                      .  pucrpcriovitamcxccflcrit:hiccnimeidcm 

*5     IHudprztercanotandumeft^hanctbo-  pofthumo  perinde  virilem  tribuedam  por- 

norum  pofleflioncm  non  illo  temporis  fpa-  tioncm,  ac  ii  omncs  heredes  inftituiflet :  il- 

tio  finiri,  quo  rchqux  folcnt,  fed  quin-  licvcroinofficiofiqucrelamlocumhabcre.  , 

quennio  tcnus,vt  ipfa  qucrcla  inofficiofl  j*  Adfcruntfuircfcripti&difFcrcntix  con- 

tcftamcnti,  durarc,  IftquisfiUumJhoc  titul.  §.  ftitutx  rationc  hancquod  in  vltim  o  mcm  - 

fin.  quod  acccflbrium ,  vt  funt  etiam  prav  bro  diftin&ionis  repcntini  cafus  iniquitas» 

ambula  &depcndcntia,mutuctur  natutam  conicctura  matcrnat  pietatis  cmedanda  fit. 

fuiprincipalis,/.<r«w  qui,§.quiiniuriarum,ff.  Jn primoautcm  non  iuftis  rationib. negle- 

ft  quucaut.fift.cauffifatt.nenobt.BaUllfin.C.vn-  6cus  filius,  (cum  matcr  fatis  fpatiiad  dclibc- 

deUgitimi.  Ufon  dJ.fi quisfiUum,  §.fin.hoc  tit.  randum  atq;  ad  corrigendum  &  fupplendu 

VigUutZuichemue§.tam  autem  naturaUs.Inft.  rcftamcntumhabueritjdcinoflkioioquc- 

dtinojfic.tefl*m.num.s. Vsfqu.hiemm.j4.  relam inftituerc poflit.  Vndc  abfurdu  quis 

non  immcrito  iudicaucrit,  quod  Baldus  hic 

Jjexji  fndtery  tcrtia*  num.f.f  tam  cuidetcm  Impcratorum  ratio-  * 

ncmimpugnet,conftituens  &  hancindi- 

Svmmakia.  gnamccnieri.cuiusteftametunrtaliintcr- 

1    Matritfiltntiumprotxbtredationehabetur.  prctationc  fuftincatur,cum  cx  co  tcmpore, 

»    Smgularit  cafm  hutm  legit ,  in  quo filim  prettritm  ex  quo  fc  pracgnatcm  fciuit,  ncdum  aliquot 

babtturpro  mftituto.  dics,fedctiammefcshabucrit,quibus  fub- 

j    Rationesitaconftituendi.  ucnire  fuo  crrori  potuiflct:  vndeetiahoca- 

4    Saldt  animaduerfio  tn  rationm  a  Uge  propofi-  liis  COgitar)cmrn  &  diflblucndu  relinquit. 

*tmr  „  1     j^a    cj    r  .a.  -r.  ^^\x\go(.inhacneftr4Uoe,n.2.verffedcuman-^ 

t     Tuleofii,Sahceti&Caftrtnfis,dtuerfare^onftones,  '       r  •„  r      \-  ■        r      j            ,  * 

SddulitaLnemBaldt.  »^/w/#,fimpliciterrefpondet,quodn6 

4    Sentmia  aucloru  th  propoftta  a  Baldo  dtfficul-  lmputctur  matri.  Multos  cnim  caius  po- 

xatc.  tuiflc  accidcre ,  qui  partus  optatam  natiui- 

7    Quidftatuendum fit.fi filii non extqualibm portio-  tatcm prohibcrent. Salycct.»*i». 2.  verf.op- 

mbmftddifpartbminfiitutifint.  />0»o*.ait,lcgcm  huic  matri  nullam  ncgli- 

I  An  dtfrofitto  noftralegit  locum  babeat  in  filio  mn,  g6tiam  a Jfcnbcrc,  quod  grauitatis  incom- 

quemmatcr  mdcbatmormum.  modis,itcm  aliis,quod  fortc  tabcllionis,  vci 

•    nifoofitionemnoflralcgulocum  non  babire.txtrd'  * 

llbmdibmtnfMutu.  tefttumcopiamhaberc  non  potuent,prx- 

10  Quid  mritfit  fi  cor.fiet  dt  contrarta  voluntate  ma-  pedita  ccnfcatur :  idcoquc  exipe&andum 

tru.  putaucrit  illud  tcmpus , quo  inrans  in  luce 

II  An  dijpofitio  noftre  leguprocedat,ficum  filiit  extra-  prodirct.  Caftrcnfis  autcm  num.4.  verf.BaL 

net  bercdesfint  fcripti.diuerfa  dociorum  ftnten-  dutformattUuddubium,cydi\\max,\ic\mvcx- 

tu'                 ,       ,  .   _  bis  vtar,idconon  confidcrari  tcmpusaut 

u  Quoturefilimportionmfuampnfeou^  ius,quialicetfcirct,fc  prargnantcm,igno- 

1«  Andeafioprafentulegu,etiamfecundumiuranoutl-  ,                    c ,      f*                   6  . 

llrumprictdat.  rabat  taraen>    falua  dcbcret  parere ,  quia 

paucar  fun  t,  quar  non  dubitcnt,  dc  tali  cafu: 

Ingularcm  huius  noftr*  lcgis  &quiaignorabat,an  cflcr  paritura  mafcu- 

decifioncm  cflc,  do-fores  pa£  lum  vcl  fccminam,  cum  alitcr  vellet  proui- 

fim  profitcntur.  "|*  Cumcnim  dcrecirca  mafculu  &  aliter  circa  famina. 

*                 mauhCAenuumflnffit.deexhe-  lafbnvero hicn.t.verfbreuiterveritaucff,h23 

red.Uber. § .mater,  habcatur  pro  cxhcreda-  tionesCaftrcnfisquafidcverboadverbum 

rationc,&:  pofthumus  cxhercdatus  no  fub-  rcfert  &  fcquitur,  /blum  addit ,  illam  ctiam 

ucrtat  tcftamentum, LpoHhumus, ff.de  iniuft.  incertam  fuifle,  an  vnam  vel  plurcs  prole* 

rupt.&irrit.fatf.tefta.l.GallM,ff.deUber.(!rpoft-  paritura  eflet.  In  candem  pcnc  fcntcntiant 

t  hum.hered.inftit.&c  fortc  matcr  ftcftamcnto  fcribit  Francifcus  Duarcnus.  Fcrdinandus 

fafto  pofthumoq-,  rclicto  in  fata  conccflif-  Vaiquius  autcm  cum  htc  n.  i.vrrf.quid dicen- 

fct.confulti  Impcratores  fuerunt,g'*/^  hoc  rfww.hasipfasrationcs  tanquam  difficulta- 

cafuiurueffet,  aut  quid  remedti  talis  poffbumut  tcm  non  cxpcdicntes  rcicciflet,  &  multam 

^^rrtfrcfpondcnt  cum  diftindioncrcfcr-  vcrborum  commutationem  dc  indignitatc 

re,an  poft  teftamcntum,  fufccpto  filio,cum  fcntcnrix ,  cxiftimannum ,  quod  tcm  por© 

hunu 
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huiusiegis,  fi  macer  fe  prxgnanccm  igno-  nicionc,  §fi  vero  totusy  rnfiitut.de  heredJnfttt* 
raifct,calispofthumusnoneflec  admicccn-  dcbcrialrcrum  allcm,  cum  fcilicer  priorex 
di5:  Achancmofficiofiaccufacioncmnon  plcna  diftriburionc  implecus  fic.  Concra- 
ncccflario  ( cum  dc  prxfencibus  8c  fucuris  rium  tamen  colligimus  cx  vcrbis  &  cacica 
cafibus  nobis  elaborandum  fit)  inccrpo-  voluntatehuiuslcgis,quc,dcclaratipfiper- 
fuifler;tandem>«o*.7.incandcmfolucione,  indcvirilcm  portioncm  tribucndam  eflc, 
camqucparticulacemrclabicur,  quod  cum  atque  fi  mater  omnes  hcrcdcs  infticuiflcc. 
poflcnc  nafci  vnus  vcl  plures  mafculi ,  vcl  Nam  cum  nacurahs  ratio  arqualitatcm  in- 
tozmmx,  LfipaterytJMfolut.t.anttquiyfi.fipars  tcr  liberos  commendet,w«r//.**.  §  fin.l.il- 
hered.pet.non  iniufte  illamtempus,quo  par-    tudt  Cod.de  coilat.lfin.Cod.commun.famtl.  erctf- 

tum  cdidiflct,  voluifTcc  opcriri.  Scd  non_,  cund.  &  commun.  diutdtmd.  admifla  dcniquc 

animaduertitVafquius.ex  hac  confidcra-  illaconfideracione.quodplurCsiriftitucns, 
cionccriam  patrcm  cxcufari  debuiflc,qui  fincdcfignatione  partium  xqualiter  infti- 
tion  magis  diuinarc  potuit,  quoc  &  cuius    tuifle  inrelligacur,$.yfy>/«w, Infiitut.de hcre- 

iexus  prolcs,vxor  cius  paricura  effccquara  dtb.  infittuend.  idque  apcrce  euinccrc  vidc- 
ipia  coniunx.  tur  / qui complures, 3z.fi.  de  vulgar.  &  pupillar. 

f  Sunc  igicur  rationum  vircs  in  vnunx.  /uhjittut.  idquc  hoc  cafu  proccdcrc  ccftan- 

conrcrcndx.  Vix  cnim  ica  coniunctx  mipo-  tur  glofla  /*  verb.  viritem,  Bartol.  num.  2.  £3. 

fitum  munus  fuftincrc  potcrunc  Licct  c-  Batdns  nqm.  f.t^fngettu  num.z.^/flbertc.num. 

nimiIlasineacondicionecflbcxiftimcm,vc  i.CajlreKjr.num.6.Fuigofnum.2.verf.inglojJafu- 

facilc repudiari  non  poflinc:  ftacuo caracn  perverb.vtnlem^ithird.nu.7.  ejrS.  Etquam- 

longeeflicaciorecxlcgis  noftrxmcntecli-  uis  SaIycctus»«w.2.rt>«/».idcmFerdinan- 

ci  poflc,cum  difcrtc  commcmoret,  rcpcn-  dus  Vafquius  num.17.  cauflam  impugnandi 

cini  cafus  iniquitatcm  conicctura  pictatis  quxrant,tamcn  in  finc  communi  fententig 

niatcrnxcmendandamfuiflc.  HxccninrL.  calcuiumadiiciunt. 
nacurxvis.&rordo  cflc  vidcrur ,  vc  cui  con-       Simr  qui  hoc  noftrum  pronuntiatum.. 

cipicndi  partum  facultarcm  dcdcrit,  con-  etiam  aliis  virtucibus  ornarc  concntur ,  vt 

cihcc&rparicndi.  Vndcnondcbcc  iudica-  Cafircnf.rijonnum.6.dumputant,\nii\itmo- 

riinconfultacogitatio  matris,fperantis,fe  difdnjjoiicionemctiamlocumhabereirL.  % 

complcxucdicipartusfrucntern,huicvirio  filioviuo,qucm  matcrcrcdebatmortuum, 

&  facilc  &  melius  mcdcri  poflc.  Nec  cb-  allegansau&oricaccmglofix  inl.cummater, 

ftacquod  potuit  mcditari  humanx  vicac  ra-  ff.de tnojfic  tefiament.Alexand.tnl. TitiusffJeli- 

tioncm  fragiiem,  &  fc in ipfo  pucrpcrio.vel  ber. &pofth. hered.  Scd  hanc difquifitionem 

ftarimpoftexfpirarepoflc.quiacumhuiuf-  illisreliquerimus  Coniequensautceflc  vi- 

modi  cafus  fint  rcpentini. vt  tcxtus  noftcr  dctur,vtillos  cafuscomplectamur.quilcgis 

commcmorat,&etiam  triftes;inciuile  cft,  noftrximpcriumrccularcvidennir.  Vnam 

hancpiopriam  fblicitudincm  amatrc  cxi-  Vafquiusfuggcrit.vr  veram.fic  adformu- 

gcre: texrus cftcum elegas,tum fumma hu-  Iam rcgulx noftrx non pertincntcm,vt dif- 

manitatis  laude  commendandus  in  l.cum  pofitio  lcgis  r.oftrxlocum  non  habeat  in> 

tate,/t.  JJ.de ctKatt. eydemonfirat.  quiacutif-  patrc.  Sccundam dcclarationcm  fuppcdiw 

fimo  atquccxccliiingeniiviro  Papiniano,  racccyuisnoftcrinfinc:nonadmittcndant 

quifubhisImperatonbus,quihancconfti-  hancmoderationemIegis»ficxcranci  here- 

tucionem  cdiderunt,floruit,adfcribitur.  dcstfcriptifint,fcdadioncmdeinofticio-  9 

Hocfcrupuloigiturliberatis,occurric  a-  fo  tcftamcnto  cundcm  poflcinfticucrcEft- 

7  lius;quidftatucndumfit,fifiliiinfticucifinc  quehuiusdeclaracionis  raciocuidcs.quod 

cxdifparibusparcibus:vnus  cx bcflc.alcer  hicdifparpcrfonarum  ficcondiclio.atqnc 

cx  tricncc,  vcl  vnus  ex  dodrancc ,  alcer  cx  pars  virihs,quxfilio  dcbcacur,conftirui,  nl- 

quadranccvel  fiplures  ponamus.tres  fcil.  iiin  tocahercdicacc,  non  poflic.  t  Tcrcia  1« 

numero  &  vnus  fic  infticuc9  ex  femifl'c,alcer  dcclaratio  eft,  quam  profequitur  Bartolus 

cx  tricntc,  tcrtius  cx  fcxtantc ,  &  quxratur  hicnum.\.poH Gutlieim.Cuman.Baid.num  s  An- 

cx  quota  parte  hic  pofthumns  hcrcs  cen-  gcLnttm.  2.  verfvttimo  dixit.  lacob.  de t^frena, 

icndus  fic?  FortafTc  quis  cxiftimaucrit,ma-  Cafirenfnum.4.  Salycettunum.2.verfieu.  oppon* 

iorem  partcm  fpe&andam  cflc,  argument.  L  quarto,  lafon  num. 7.  fi  conftct  de  contrari» 

/cmper.ff.deregui.  iur.  vcl  potius  huic  cx  dcfi-  voluncacc  matris. 

LU  4 
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Ratio  cft,  quod  cum  hxc  lcx  conie&ura  debeat  inftituerc  a&ionem  ex  teftament#» 

roaternx  pictatis  hoc  difpofucrit,  fi  con-  *rgum.LUgtobuentrt,ff.cUverbjignif. 
ftctdecontrariavoluntatc:,hxcipiaconie-       Cctcrumrcfcllunthanc  Bartoli  do&4- 

ctura ceifct  l.continuus,iJ7. §.  cum tt*,jf.  de_j  nam  alii doctores,  vt  iia/dtts  huttum.o.Salytt. 

verb.obltgat. cum  contra  prxfumtionctn  iu-  num.+.potiodofrcd.  Fulgofnum.j.  Cajlrenj.n». 

ris  contratia  probatio  admittatur,  i.fi/ial.jf.  /.  Sichard.num.to.  Ftrdtnand.  Vafaut.  numt.  14, 

quodmtttts  caujf.fath  cH,l.antiqu*,jf.  *d  SC.  idqucconcludcntc  ratione,quodcurahio 

Vcllctan.  pofthumusauctoritatc  legis  cenfeatur  he- 

11     Scdcontroucrfiacft,quidtprobanclurA  rcsinftitutus  cumceteris,quodhuiuimodi 

fit,  (i  cum  filiis  ctiam  cxtranei  hercdcs  linc  rcmedioopus  non  habeat.  Neque  eniniLt 

inftituti,&glolfactiamhoccafulegcmno-  hcres  a  coherede  tcftamcnto  quid  pctit, 

ftram  procedcrc  dcclarat.  Adftipulantut  fcdafcipfo&propriaauctoritate  occupat, 

glolfx*  Bartolus  num.  4.  Salycctus  num.j.  v-  vcl  alius  ipiius  hominc .  vt  tutor,  curator, 

bi  tamcnilludccrta  rationcmoderaturSi-  procurator,/ t.§.vetcrct,ff.dc acquirend.vcl*- 

chard.  num  S.  lafon  num.7.  i.ejrfequcnt.  Vat  mttten.pejfeff.%.perprocuratorem,/fed fifubcon- 

quius  num.tt. idque  dcfcndit  cadem  glofla  dttton.Jf  dc hered.injlttuend.l.t  d^tototitu.quth. 

hac  ratione,  quod  intcrprctatio  in  dubio  rumUgator.  Vndefiexiftimet,feplenumius 

in  bcnigniorcm  partcm,  &  pcr  confcqucns  adfccutum  non  efle,familix  crcifcundxiu- 

pro  tcftamento  fit  ncc\$\cn&*>Ljipars, jf.de  dicium  intentarepot-ftcontracohercdes, 

tnojftciof.ttjl*mtTiJjn  tcllamentts, JJ.de  rtguuur.  Lt.  ejrtoto  titttl.ff fttmtl.tr ttfcund.  pctitioncm 

item quod  fubdifpoiitionc  (implicis  cafus  hcrcditatis  contra extraneos,/./^ totJit.de 

etiamilledefinitusvideatur.qm  mixrusfi<-,  pttit.htrtd. 

L  /ttt*  fttif*, jf.de iniujl  rupt.  ejr  trmfaJ.teJtam.       Porro  J  ncgotiu  hoc  loci  faecflere  vidc- 15 

Tcrtio,  quod  cum  trattatur  d  j  materia  in-  tur  nouell.  cum  de  appc//attonecognofcitur,§.  a- 

fcparabili,  fpe&cmus  ctiam  lllud,  quod  no-  iiudquoque,  ejr  §.caujf*s,  itcmauthent.nonUctt. 

ccAt,U'tdtut,ff.dtrtttpt. arbitr.  Cod  dt  itber.pratertt.  quibus  caucri  vidctur, 

Diflcntiunt  autcm  &  cotran*  am  partcm  quod  ncdum  patcrnum ,  fcd  ne  maternum 

tuetur  Yn\goi.hicnum.2.verf.in gloJf*,fuper  quidcmteftamentum  valcat:  fi  cauflx  cx- 

verbo  prohibctur,  Salycettts n  j.  Caflrenf.num.74  heredationis  cxprcflx  non  fint;  itcm  quo d 

lafon  num  to.  Lcgcs  &:  rationes ,  quibus  hxc  exconftitutionc  Iuftiniani  l.fi quis  in  juo.ff. 

aflertio  innititur,  funt,  primo  id,  quod  no-  final.  hoc  tit.  intclligamus  pofthumum  am- 

minatim  antiquarum  non  fit,  vctcris  iuris  pliuscxhcrcdari  nopoflc,ita  vt  dcciliono- 

regulis  rclinqui ,  /.pKtcepimus,  infra ,  de  appel-  ftrx  lcgu  falt  m  hodiet no  lurc  non  videa- 

Ut.tn  fit.  l.poithiimtts,  mfiujfdt  tnoffietofittf/*-  tur  proccdcrc.tr  tnntiunt  Salycetushitnum.z. 

tnent.  Secundo,  quod illud,quod fauorc  fi-  tjrSuh*rd.num.o.  Cctcrum  fi  rcm  b cnc pcr- 

liorumintrodu&um  iit,non  debcat  in  da-  pendamus,  nihil  pciiculi  crir.cum  docto- 

mnum  &iniunam  corum  rctorqucri/y/wi  rcs  relati  loquantur  dc  fublata  difTcrentia, 

f*uore,fupra,dt  Ug.  longc  autem  vtilius  illis  quxeratintcrcxhcrcdationcm  patcrnam_, 

cfl"-,  vt  cxtraneo  rcmoto  foli  filii  fuccc-  &maternam,&Salycctusipfcmctfatcatur, 

dant.  Tcrtio  rctorquct  Salycctus  argu-  has  conftitutiones  non  cflcintclligedas  in 

mcntum  cx  /.  Pedtits ,fupr*  *  nobit  alUtum.  cafunoftrelcgis  cumalius  proinftitutoha- 

Quarto  propiusvrgcrcccnfuerim/<^«w/f/».  bctur.  Quidautcm  obtincat.fi  cxtraneiin* 

infr*,f*mtltrctfcund.(jrl.hac  con/u/tiJJim*,p*-  ftitutifint  .iidcm  non  cxpcdiunt,  ncqjmi- 

r*grapho,eximpetficio,  infr*,de  te/Ument.  vbi  hiinpre/entiaconfiliumeft  pcrfcqui,quod 

tcftaracntum ,  quod  fauorc  filiorum  fufti-  propriam  &  pcculiarcm  fcdcm  hxc ,  &  fi- 

nctur.cumfolcnnenon  cffer,cxtraneisni-  milesquxftioncshabcant,vbi  cxcuticndr 

hil  adminiculiadrcrt.  Primamtamcnfcn-  (\xtx.,vtauthcnt.excauffaiinfraydc itber.preter. 

tcntiam  puto  prxfcrcndam  cfle  propter  tfrexhertd. 

auctoritatem  gloflx.  Lcgis  4.matcriam,tanquam  prcfenti  fc- 

u     Traaaturdcindctquoiurcfiliusaucto-  culo patum rcfpondcntcm ,  confulto  pra> 
ritatc  legis  hoc  modo  inftitutus  confcqui     tcrcoritem  &  j.  quod  infraalibi  dciurc 
ius  f uum  poflit?  Et  atbitratur  Bartolus  fc-  tranfiniflionis  copiofc  tra&a- 

cutus  Gutliclm.  Cumanum,  item  Angelus  turi  fimus. 

mum.  i .  vcrfpiui  ctiam  dtcit  Guiticlmw ,  quod 
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Tit.  dc  inoffiotcftam.  l.cum  quxritur. 


Lcx,  cum  quazritur,  6, 

SvMMARIA.  ' 

Quotam porttoncm  bonorum  filii  bdbtre dtbtattt , Vt 

abinofficiofiqucrtla  txtbtdantur. 
An  m  dtfinienda  intfficiofi  quertla  mortit  tcmput 


(beclari  dtbeat. 

z    Siparens per immtnfam donaiionemfacultattsfuat    ^nirn  cx nii.s  proicqui oc ornarc voiuiC,K 
m  vmm  cx  >\hu  txbaufmtjtcmpm  donattonu ,n-    culcacum  fuarum  vircs  exhaufcric,  quil 


6*1 

/r*i^w,  quacomprchcdicuridem  inquar- 
ca,quxcxconfticucionc  Diui  Pii  arrogaco 
dcbccur.  fcruandum  cflc. 

Porro,  vc  in  aIiiscucnirclolcc,ica&:  hic 
vnum  auc  alccrum  cemperaraencu  admic- 
famus ,  f  ncccflc  efle.  Nam  fi  parcns  pcr  * 
immenfamdonacioncm,quavnum  auc  al- 
ccrum  cxfUiis  profequi&ornarcvoluir,fa- 

i-  - 


jf.it  debere. 

SZuid  obmeat  fi  parens  monafierium  ingrejfm 

Quidprolandumfitfi  parens  in  vttafuafiliolcgiti- 
mam  porttonem  prtrogartt>&potttaauclufacul- 
tatibm  decejferit. 

AHitores  qui putent  tempm  denaticnis fiue f  itutionu 
tnjpictdebert, & argumtnta. 

Diuerftfententta  defenfores^quibus  auder  autdtt, 


bec  liberorum  cx  heredicacc  cancum  no- 
minc  Falcidijcferer,quancum  poccrac  an- 
ce  donacioncm  dcbcri,  authent.  vnde,  hoe 
titul. 

Secundam  modcracioncm  hoc  loci  tra- 
diderunc  lafon  num.2.  W  z(t\u\\xsnum.i.verf 
2.ltmitatioue,  fi  pacer  cx  forma  ftacuci  cogc- 
rcturlcgitimam  portioncm  in  fua  vita  rc- 
prajicntare,  hoc  cafu  cnim  cempus  afligna- 
cionis  legicimz  intuendumeflc,  argumenJ. 
Ardo  Cotius  ciculi  in  defini-  eiusqui,§.t. ff.de  tefiamen.&qui  tcfiament.faee. 
cionc  pre.fcntis  legis  verfari  vi-   f0JfJ.fi cuiaqua,  item  L2.C0d.de  adopt,tjribtdem 
iscur.cxqua  caullainomciofi    BaU.num.2.  tUinde LfiUusfamiUst,ff.fo/ut.ma- 
]ucrela  dari  vcl  inhibcn  pof-    trimon.&tbidem  Lud.Romon.Abbas  in yport. 
fic.  Aic  cnim ,  quod  cum  quas ricuc,  an  filii  fiatut.qntfl.36. 

dc  inofficiofo  patris  tcftamento  poifintdi-  Tertia  modcracio  eftf  excap.aww fimus,  4 
ccre,  infpicicndum  eflc,  an  quarcam  bo-  «f/r*,</frfj*/.qjfciliccchaTcdcriniciolocum 
1  norum  fparccm  morcis  ccmporc  ccftator  nonhabcacinillo,quimonaftcrium  eftin- 
rcliqucnc,  quae  vcrborum  paucicas  hoc  grcflu^.  Sicbard.hu  num.e.  de  qua  quxftio- 
complcctitur,atque  demonftrat,  filium,  fi  nequidlentiamus,  fuoloconondiflimula- 
nihil  cxbonispaternis  habeat,vcletiam_,  uimus. 

fiquidindcconiccutus  flcminus  camcru,       Sunrdcindealii,quiquarram"|*declara- y 
quartaportionccius,quodab  intcftaco  ad    cionem  tradanc  hac  ipfam  propofitionem 
mortis  rcmpus  rcuocata  rciaturus  vidcba-    locum  non  habcrc,  fi  patcr  ipontc  filiofuo 
tur, polfc  hoc  prxfidii fibi  polliccri.  Quod    legitimam  porcioncm  pra:rogarir,&  facul- 
li  vcro  hanc  portioncm  famcl  nactus  clfct,    tacibus  poftca  .1  u c t is  deccflcrir,  f  vt  Iacob.  6 
fruftraillumadcaleauxiliuadfpirare.  Por-    de  Butrioin  l. padumtCod.de coUat.Bald.ini.  2. 
ro  cum  huius  lcgis  difpofirio  emcndacio-    Cod.  de  reuoc.hu  qui  tn fraud.  credit.  ^Angelu*  . 
nem  a  duabus  authcnticis,  quxfcquun-    in  l.ft ponas,paragraph .final.ff.hoctitul.Boer.de- 
cur,  accipiac,  propoficum  mihi  non  cft,    ctf.tfj.numereec/auo ,  K^Angelus  Lflipulatio  hoe 
candcm  vltcriori  commcndationc  oncra-    modotoncepta,in  tofallcnt.ff.deverbor.ebligat. 
rcquam  vc  dcipiciam.an  in  definicnda  f  lc-    &  tbidem  Joan.  ab  Imol.  verfrjr petes  eiiam  ad~ 
gitima  quancicacc  morcis  ccmpus  fcmpcr    dere.  Pau/us de  Cafiro}  Cod.tommun.  de  legat.  A- 
obferuandum  fic.  lexand,  confiLtSo.  co/um.  1.  Ub.$.  Roderic.  Soarez. 

Ec  quidcm  inficiari  non  pofllimus ,  ca-  in  repetit.i.quoniam,ir,Jra,deineffcioJ.tffiamen. 
lc  pronunciacum  rcgulariter  procedcre  &  Baldus  mLquamuis,  Cod.de fidcicommifj.  \_A*n~ 
confirmari  diuccfis  Iurifconiulcorum  rc-  gclus  l.fiipulatio  hocn  odo,ff.de  icrborum  eblig. 
fjponfis,  vt  LetUms  S-fin.  Lfi p*tronus ,  44.  §.  Fcrdtnatid.Vafquius  de fuccejf.creat. paragrapko 
Jex  bonis.ff  de  bon.Ubert.  vbi  idcpronuntia-  jo.numerovtgefmoquarto,  Katta  tap.quamuis, 
tur  in  illa  portionc,quam  ex lcgc in patroni  extra,  de pact.  Cutd.  Btncdicl. cap.  Fajnntius, in 
bonis  libertu^  habcre  folet.  verb.duasynum.242.  Curttus fenior  corfil final. 

Secundo  pertinctad  corroborationcm    vbi  talem  fcntcntiam  renuntiat  commu- 
huiufmodi  pofitionis  /.  in  ratienc.jo.  &  L  tn    nem;  Catol.  LMc/tnaus  in  additiontb.ad  \_4le-  - 
quantitatc,7j.ff.ad Ug.Falcid.  Ncquc  alicna  vi-    x*ndrumtconfil.iSo.volum.i.  idque  argumen. 
decur  cffc  cnuntiacio  lcgis  fina/.jf.  fi  quis  m    U.  Cod.  de  adopt.  ttcm  /penu/tim.  Cod.  de patf* 
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10 


Tertio.quod  filii  non  debeant  poftulare  id, 
quod  in  diucrfapartevidebanturrcpudia- 
turi.  Enimucro  u  opcsparentis  intcreagra- 
uc  vulnusacccpiffcnt,  dc  fuo  nihil  iarcirc 
ipfius  libcri  cogcrcntur.autetiam  vcllcnt 
Confcqucns  itaquc  cft,  vt  ad  contrarium 
lucrumnonadfpiccrcnt,  argum.l.penutt.  C. 
defolut. 

7  DilTcntiuntautcm  &contrariamfpar- 
tcm  tuentur  lafon  tn  hac  nofira  lege,  num.2. 
vcrf.fecundo  limita,in  autheitt.fequcnt.num.  9. 
Didac.Couarr.partj./u*retec7.caf>.quamuii,de_s 
fatl.  in  6.  Viuius  in  thefaur.commun.opin.in  ver- 
Lo,  />'«!( i//:  t.numr.  lUlduc  (ibt  cor.tranus  in  cap. 

cum  M.  Ferrar.  extra,dc  confiitut.Barhat.tbtdem    »/  Defenforesftntentia  ntgatiua. 


Auctores  qui  afferunt  legitimam  tfft  quotan 

rum  &  rattonts. 
Confutatio  argumtntorttm  qutproprima  partealte- 

g.tta  funt. 
Varii  cjfeilus  Imius  confidtrationis.  . 
Anftltui  qui  tx  quadam  cauffa  captrt  ntn  poteil ,  in 
mmtrum  libtrorum  computctur,  qutftto  tr- 
dtta. 

U  Argumtnta  & auHorts  qui  defendunt  taltm filium  in 

nmntro  libtrorum  non  rtctnftri. 
11  Affertorts  cjrfundamtnta  dtutrft ftnttntia. 
1}  Confirmata  prurfinttntia^tddita  confutattont  ar- 

giimtntorum  diutrft  parht. 
14.  An  plia  qua  dotata  auttoritatt  legu  muntctpalu  a 
jiicctfitone  rtptliitur,  refertnda fit  in  numtrum  U- 
bcrorum. 


num.tdo.  RipajiumjS  Rmn.in  l.fiGatlu6^$.at 
qutd  fi  tantoff.de  ttber.tjr  poHhum.hcred.tnfiit. 
Bald.nouell.tn  tracJat.dcdotc.part.:).  Emmanuel 
Soarez.  in  thefkur.  commun.  opin.  in  vcrb.  iegiti- 
tns,num.74..  Michaei  GrafJ.  indjhefaur.inver- 
bo.tegitima,quafi.r/.i\hquc  fentcntia  vidctur 
&  verior  efle,  &  humanior,  cum,  vt  teftatur 
lmpcratoryinl.jtquando  §.i.hoctitul.&\iinon 
padionibusadftringendi,(edamorc&pie- 
taterctinendi  funt.  Deinde  quod  ex  prx- 
clara  prouifionc  l.fivnquamyinfr*,dc  reuoca. 
donat.  tjr  cap.cum  M.  Fcrrartcnfis,  oxtra,  de  con- 
fiitut.  intelligamus,omnem  difpofitionem 
ex  prxfcntium  rcrum  ftatu  xftimandam  c  f- 
fc.  Vndc,  fi  qurdam  prartcr  opinioncm  c- 
mergant,nouum  quoquc  rcmedium  rcqui- 
xcriZydcap.  cum  M.  Fcrrarienfts.  hinc  ctiam  a- 
nimaduertimus,  tranfa&ionem  gcncralem 
ad  eanon  rcfcrri,  dc  quibus  cogitatum  non 
eft,  /.  qui  cum  tutoribm,§ \fin.ffje  tranfatt 

Aathent.  nouipma. 

SVMMARIA. 


16  Contrariafententia  afftrtorts ftcundum  Mithacltm 

Graffum,  qui  conttndunt  filum  numtro  liberoru 
adftrtbt,  fedtalecmolumentum  btrtdibut  firtptit 

A  C  C t * 

17  Hotata  negligentta  aUegattonu  in  Mitbatlt  Graf- 

fi- 

il  Ttrttaopintoittorumquiputantfiliam  innumtro  li- 
btrorum  cemputari  ,ftd  buiufmodt  compendtum 
frttrtbusdeferri. 

19  Auctorts  &  argumenta  pro  bac  ttrtia  opinione. 

10  Qutnam  auttoru  fit  diftmclto  tn  propoftta  qua- 

flione. 

11  An  ligitima  qut  partntibiu  debetur  ttiam  auSa  fie, 

qua  in  rt  tonfirmata  aiens  fentcntia. 
2  2.  Qutd  obtineat  tn  Itgitima portiont  fiatribus  dtbitat 

tum  auclertbtu  qut  ntgtnt  bat portientm  autiam 

tjfttaddtturationibiu. 
*i  Propugnatorcs  dtutrfa fententie,  cum  fuu  arguir.cn- 

tis. 

20.  Confirmata  btc  vltima fententia,  repudiatu prioru 

opinionit  argumentit. 
%S  An  boccafu  ttftamentum per  inejjittoft  querelam  in 

totum  fubucrtgtur. 

16  An  ad amputadam  inofficioftqutrelam fufficiat  quod 

quultgati  vtlfidtttommiftnomtnt  dtbttam  por- 
ttonem  adftrtpferit. 

17  Cemmunis&rettptiorfententiaquod  non  fvfficiat, 
cum  argumentu. 


18  Qut  fit  cauffa  rtquircndi  titulum  inftttutionit. 

Cauffa  quod  Itges  filiit  duntaxat  quartam  parttm  *9  An  imaccrtfctndtin  legitima  portione  rtjfiutndum 

pro  Itgitima  portione  aftgnautrint ,  ita  vtpa-  fit. 

rens  ftatutrt  potuertt  dt  dotrantt  qua  vtl-  $0  An  iurt  tanontce  folennitat  inftitutionu  requira- 

let.  tur. 

Cauffaqualuftmiano  bortamtnto  fuerint  vt  legiti-  \l  Infignu  lapfutTerdinandi  Vafquii. 

mam  porttonem  filtorum  augert.  )t  Inttttetlus  c.Rajnutius^tttftam. 

Ltgituuam  porttontm  fiquidtm  pater  decedat  rtli-  3}  An  folennitat  inftitutionurtquiratur,fiparensiu»- 

clitquatuor  fihit,  aut  numero  pautiortbm  tfft  taxatinttrlibcrosteflttur. 

trtentem,  quod  fi  plures  habtat,  femtffem  de-  34  Sententiaglojfa&  ttdtmadftipulantiumjttntfft  il- 

bert.  lamntctffartam. 

Anfiliodebtaturquotatotimbtrtiitatu.anvero  )$  Contrarta  ftnttntia  Baldi  &  tidtm  affcntitn- 

bonorum.  -  ttum. 

Auclorts  &  argumtnta  torum  qui  Ugitimam  fta-  3*  Cenfutataargumentapriorufententia. 

tuant  tfft  quotam  btrtdttatu.  37  A*  filtnnitat  infttmionu  necefaria ftt ,  fi  legc  mu- 

Nonpojfequemrepudiarchereditatempattrnam,&  nttipalt  auclam  legitimam  porttonem  pona- 

Itgitiiium  portitntm  ptttrt.  mm. 

38  Quinq, 
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)8  tdfm  in  qutbtu  fecundum  interprttditontm 

nojlrorum  dotiorum  folennttat  infiitutionu  ntctf- 
fdrunonfit. 

3?  An fuffictat  quodpartns filto  dtttm  relinquat,pro fus 
legtitmd. 

40  Sententta  Bartoli  affirmdttud  cum  argumcntu. 

41  Contrdru  fententu  Angtlt,  &  ipfi  fubfcrtben- 


V  a  m  v  1  s  maiores  noftri  filiis, 


Tit.de  inoffic.teftam.au  th.nouiiTima.  <5?| 

lucefubtrahatur.  rclictis  quatuor  filiis,  aut 
numero  paucioribus,  non  quadrantem ,  vt 
antiquitus  rcccptum  fuerat,  fcd  trientcm 
totius  fubftantix  patcrna?  in  filios  quo- 
quc  rcli&i  titulo  confcrre  dcbcrc:  liru 
autcm  libcri  incolumcs  hunc  numerum 
cxccdcrent,  criam  fcmiflem  cifdem  de- 
bcri. 

Ex  quo  Impcrator  mentioncm  f  totius  A 
qui  lmmcrentes,  &  tali  nota  fubftantix  fecit,  apud  noftros  intcrpretcs 
^  -  j  indigni  crant,  per  inofficiofi  agitari  illa  quxftio  coepit,  an fiito  debeatur 
f  teftamcntia&ionciii  fubuc-  quotd  totim  hereditatts  ,an  vero  bonorum, pra. 
mcndum  eifc  cxiftimauerint,  tamen  adeo  ptervdrioseffet/tts,  qui  ex  talt  difiinclionendfti 
verecundc  cum  parcntc  agcndum  cflc  fta-  dtquecxfifierefolcntf  Nam  &  propria  audo- 
ruerunt,  vt  facultatcm  de  rebus  fuis ,  qux  rirarc  &  pctitioncm  hcrcditatis  inftitucrc 
vcllcnt, ftatuendipcncintegramrelinquc-  potcrit,  Jtemrcm occupare,  conucniredc- 
rcnt ,  dum  fihis  dc  quarta  totius  fubftantix,  bitorcs  hereditatis,&c.  Et  quidem  legiti- 
folummodo  confulunt.  Potcrititaquedo-  mam  portioncm  hercditatispartcmcom- 
drantcm fuum,  in  quos  vclit vfus conucrtc-  plccti.  non autcm  bonoi  um ,  videntur  fen- 
rc.  Expcdirc  cnim  rcipublicx  vidcbatur,  tircfBaldus  Ifiquisinfuojnfid.kocttt.num.*.  % 
nlioshocmctuinofticiocontincri,  &tan-  qu  am  u  i  s Gail itP. 2. objeruat.120.  ciusnomi- 
toparatiorcsrcddi  adobfequia  patri  debi-  ncallcgatBarto.**.*.fcdvtputovitiotypo- 
taprxftanda,/7./.vff ei,paragrapb.praterea,ff  graphi  citct:  &ibidcm  Alexand./» dddttton. 
deadoptli.paragraphoprimo.ffdetufi.&iur.l.  Flonanus  l.tJnfin.C.depettt.hered.  Ferdinan. 
penulttm.infra, deficund.nupt.  Nam  cum  qui-  Vafquius  defiucctffton.creat.$.20part.4. requi- 
libet  arbiter  &  modcrator  debeat  efle  rei  f1t.42.num.2n.  &  hanc  fententiam  commu- 
fux  iin  rc mavdita,Cod.mandat.i.2.ffdchis,  ncmcflc  profitctur  Corafius  /. hcres  inftitu- 
quifiti  yei alicn.  iur.fnnt ,  durum  vidcbatur  ta,C. dempuker.rjraliisfiutfiitut.num34.  Con- 
hanc  facultaccmin  pcrfbna  patris  auCtori-  firmant  autcm  proximum  pronuntiatum 
tate  legis  nimium  circumfcribi.  Vnde  fa-  fequcntibus  argumentis.  Pnmo,  quod  Ic- 
nc  &  multa  incommoda ,  &  triftes  rerurrL,  gitima  portio fecundum  dcfinitioncm  no- 
exitus  nafci  folcnt,  quos  ctiam  cxpendit  uc\L  tt<.$.aiiudquoquecapitu/um,  iutcconfti- 
Impcrator  in  l.  cumoportet,  f.nonantem,  rjri.  tutionis  relinqui  debcar.  Sccundo ,  quod 
nonfolnm.p.iragrapho  meltus,wfia,dcbonis,qua  ctiam  is,qui in  rc  cerra  inftitutus  fit, dica- 
i,ber-  tur  habcrequor.imhercditatis,/.f.v/^7^. 

i     Cetcrum  cum  c  diucrfo  f  multx  ratio-    f.dehered.inftttuend.  Tcrtiopctlcg.cumpa- 
nes  occurrcrcnt,  qux  commcndata  filio-    twnusjS.fi.deiegaf^.  quacauctur,aucd  in- 
rum  caufla  aliam  ccnfuram  cxpofcercnt,    ftitutus  in  legitima  portione  intclligatur 
atquelegitimxportionisincrcmetumfua-    quoquc  inftitutus  in  quota  hercditatis. 
derct,  pucaquod  ncdum  commune  votum    Quartoargumen.  coir.munis  conclufionis 
\)zrcr\turx\,l.namctfipdrentibtts,  i^.ff.detnoffe.    quam  inl.heresinfiituta,  C.de  inpubcr  draiiia 
tefiamen.lfiripto.§fin.ff.vndelibcri.  fed  ctiam  jubflitut.  dcfcnduntCynus^Ravncrius,  Bal- 
ratioabipfa  natura  profcda  illisquodam-    dus,Salycctus,Fulgoiius,  Alexand.  num.2. 
modo  hereditatem  patcrnam  in  folidum    Decius  num.s  Iafon  tium.$.  Bartol.  in  l.  iff.de 
M\ccrct,l.cum  ratio  ff.de  bonMmnat&dttt.    vulgar.&pupillfubfiit.^x\or\r>o(\c  qucmrc-  * 
t.fcripto,ff.vndeliber.cap.iusnaturale,difiintt.t.  puaiarehcrediratempaternam&lcgitima 
&  quod  nulla  difTcrentia  antiquis  legibus,    pctci  c,  drg.l.i. &2.itcm  lftfoltuff.de acquircn. 
vtrum  quis  vnam  aut  viginti  proles  habe-  vclomitten.hered. 

retrqur  resfancconfideraridcbcbat)con.       Contrarixfcnrentix  funtfBarroI.  /.  ex7 
ftituta  fucrit.  Hinc  Iuftinianus  nouella  fua  fatfo, fide hcrctLinftit.num.j.  verfnam  Loitima 
conftitutionc  dctriente  &femtffe,tS.paragra-  fi/iiMfonhicnum.s.Socintssiuniorconfi/^ num 
fho  prtmo ,  hanc  rem  fux  xquitati  reftitu-  Jo.Ub.t.Gozjtdtn.confii.4:.num.t7.Curtitisfenior 
cndam  ciTc  exiftimauit ,  conucnientiori    confii.  tf.  in  fin. Iacob. mienoch.  m  tractat.  adi 
torma  legitimx portionis introdufta.  ptfccnd.pofiiffremcd^.  nume.tto.  ^indr  Gaii 

3    Auaorfitaquc  cft,quod  fiquis  abha<;  ^/eruati(mfrat/icM.2.obferudt.t20.num 
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584  Comment.  Petf .  Gilkenii  ad  Lib.1 1 1.  Co& 

Franc.fJiUntK.deconiec7.vU.volunt./tb./.titJ.  potiorem  cflc ,  argumen.  Lfi patronus,ff.  de*4 

num.$.  &  hanc  magis  communcm  rcnun-  bon.  patron.  vbi  patronus  poteft  rctincrc 

tiant  Akxi.nd. Lomnibw, §.fi patron.num.  2.  fuam  portioncm  repudiara  hcrcditatc  li- 

jf.ad Trebell.  SC.RoUmd.a  Valle  confil.jp.inprin-  berti,  item  L  qttoniam  in  pnortbus,  infra,  ea>. 

cip.  vo/um.j.  Franeifc,  Viutus  in  thejkur.  com-  dem  ///«/.qua  comprchcnditur,omnconus 

mun.opinion.invcrb.Ugttima.  Emmanuel Soa-  dc  lcgitima  portionc  dcducendum,  nc  fi- 

rezin  eodem  verb.  num.  oj.  UWchac/ Graffusin  lius  muitus  lmplicetur  oneribus  hercdita- 

cademdu/tonc,  qtufito.i.num.2.  Roland.  d  Vallc  riis,  fcd  quia  illud  facerc  nobis  religio  cft, 

confil.  jp.in princip.  volum.j.  Didac.  Segur. in  /.  quod  obitcnt  LJuus, ejr  Liam  dubttart,ffdcs 

cumpatron.  num.  49-ff-  de  legat.  2.  In  propu-  hcredtb.tnjhtuetid.  Lfipatcr,  Cod.  dc  injtttut.  tjr 

gnationc  huius  vltimae  alfertionis  hxc  lc-  fubfittut.  cx  quibus  edocemur.quod  fi  fihus 

gumScrationum  fubiidia  fcfeofterunt.  fub  conditionc  poteftatiua  hcrcs  inftitu- 

Primo,  /.  pracedens ,  quae  commcmorat  tus  non  parucnt,  illum  excidcre  hcrcdita- 

temporc  mortis  infpici,  an  quartam  bono-  tc  &  lcgitima  fua  portione ,  quodq;  tn/.JiU- 

rum  partcm  fllius  confccutus  fit:  bona  au-  bertus,  dc  qua  fupra  mentio  cft  fa&a ,  iliud 

tcmintcUigunturdeductoxrealieno /./*£-  iurc  ipcciali  rcccptum  fit,  confcquitur 

fignatum, §. bona, ff.de  verb.figntf.  quoquc  contrarium  cflc  ius  ciuilc  lciliccc 

Sccundo  l.  Papinianus,  §.jiquu  impubes,  illo  cafu,quo  quis  fubftitutum  habcrct,/fcr- 

iunclo  §.  quoniam,  ejr  §.  quarta  autcm,  vbi  Iu-  to/us Lt.ff.dcvu/gar.  ejrpupiuar./ubfiitut.  k~AU- 

rifconfultus  oftcndit  quartam  portionem  xand.  dtcJ.  L  quta  poterat,  numero  duodetimo. 

dcdudto  xrealieno.libertatibus  &  impen-  Quainrenoneft,quodnos  follicitct  Lquo- 

fis  funcrisdeberi.  Et  hanc  fcntentiampu-  mam  in  prtortbus,  hoc  titul.  cum  illa  accipi 

toc(Tcvcriorem,ficum  accommodata  dc-  non  debeat  de  oneribus,qux  cxnaturarei 

clarationc  cxaudiatur.  .  incumbcre  folcnt,  cum  fcrendus  non  iir, 

8     Ncccft,tquodnostorqucantiIla,  quae  quicmolumentumrciaffcctet.onusautem 

in  contrarium  adducca  funt.  Fatcmur  c-  recufct.  l.Jecundum,ff  de  rcgul. iur.  Dc  qua 

nim  filio  inftitutionis  iurc  lcgitimam  por-  quxftionc vidctur ctiam eiietextus  expref- 

tionem  rclinqucndam  efle:  negamus  ta-  ius  in  vfibus  fcudorum,///«/.40  agnatusvcl 

mcn  indc  infcrri  pofl*e,quod  filius  fit  hc-  filitts.  Ex  hac  iubductioncficquitur.quod^ 

res.  Cognita  cnim  illa  eft  fanctio , quod  11  filius  non  poilit  cx  caufla  lcgitimx  portio- 

2uis  ex  certa  rc  inftituatur  hercs ,  &  alius  nis  occuparc  bona  paterna  propria  au&o- 

mplicitcr  hcrcs  dcclaretur,  priorcm  loco  ritatc,  Barto/.l.2.  C.quandotjrqtttb.  quartapars, 

legatarii  habcndum  cfle  Lquottcns  eyibidem  /tb.io.RipatnLquariamffutdlcg.FaUidjtum.iij. 

gloffa,atquc do8ores,infra  ,de  hered.tnflitucnd.  Bald.  /.exftclo,§  fuilquafitum,ff.dehered.tnfiit. 

Vnde intcreifc  exiftimo,an  cx  ccrta  re  in-  Decituconfil.1j6.nnm  2.& 0.  Ksllcxand.confil. 

ftitutus  fit,  an  vero  hcreditatis  quota,  qux  IJ4-  Itb.+.num  2.  argum./.iff  quor.  Ugator.  ejr  L 

fortaflis  ad  lcgitimamnonaflurgat,vthoc  i.Cod.eodemtit.BartoLLnondubium,C.de  legib. 

vltimo  cafii  hcres  intelligatur ,  &  lcgiti-  idem  Alexanderin  Linquartam ff.adleg.Falctd. 

mam  dciidcrarc  poflis  familix  crcifcundx  Curtiusfcniorconfil.fin.  Corneus  corjii.  2 82 .  hh.  1. 

iudicio,  vcl  pctitionc  hercditatis;  priori  au-  LMuhaelCraffus  in  thefaur.  commun.opinion.  in 

tem  cafu aliud  iuris  crit,  Sc  ita  irttelligo  A-  verb.  Ugittma ,  quafi.  1.  numcr»  tcrtio,  ^Aretin. 

lcxandrum  /. quiapoteratj.numcro  vndecimo,  w»/?/./j7.Quamuis in hocarticulo Bartolus 

verfic.  vndedicit  Baldus,  itcm  Cuchium  hie  L.exfac7offJehered.infiitut.num.2.atif,lmoh 

numerodecmajiptimo, Quxconfideratio  et-  ibidcm,Cuman.«*i»./.  Alcxand./. nento po- 

■  iam  fubucrtit  fccundum  Vafquii  funda-  tcl/,num.  i$.ffde/egat.t.  Baldus  quoque  fibt 

mcntum.  In  cadcm  conditionc  cflc  confti-  contrarius  incapfipater,  idcm  Alcxand.  d.  L 

tuimus  Lcumpatronusff.de Ugat.  2.  Putaraus  quotiens.Cdehered.tnfiit.lilonnum.  S.  Didac 

cnim  intcteflc,  quibus  vcrbis  patronus  he-  dc  Spino  infitofptcuhtfiamcnt.  tit.de infiit.  he~ 

rcs  inftituatur.  *ed.  num.46.  Decius  cottfil.607.  Picus  in  l.  Ti- 

Quartum  argumcntum  ipfius  Vafquii  tia,§.Titia,num.i;-- Roland.a VallcconfiL/^. 

confutari  poflet,  fi  cx  fcntcntia  Romani  voUtm  2.mm.2j.dilTcntiicvidc3intuT,quod- 

in  l.vnica,  Cod.  qttand.  non pctcnt.part.  accrefi.  quc  pctitioncm  hcrcditatis  inftituere  non 

Coraf.Lhercs in/tituta,Codjeimpuber.ejraUen.  poflit,ficxccrtareinftitutus  fit:  \_JngcLtn 

fubfiitut.  ftatueremus  diuerfam  fcnccntiam  §Mlionum.  Infiitut.  de  achon.  lafon  nume.  204. 
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/Lt i  f      «P^»-*:MhulGr<f  ftarc,quokgrat.cuctoin  tarttum  hbcc*, 

toAtfcZrf'1'  *******  intcftato  locuming™ 

d.c?o     i 5?       ' ^rbcnencumcxc  inueniat.  Quinto  bropiusvrgcre vfdctur 

d.6b  d.ui  Adr.an.  .  ^nton.  Cuchimmlm  Lfiprop^finoUiJLqmLuduntU.k 

T^^^^f^'  Vbi  Jmp/rtioTorf 

^^f^^^^^^  ciof.  tcftamcnr.  qucrclam  braicccntis,  vcl 

ZTcjZTi^?  'Yl;*1***  *Ddcai  rcPudi*ntis  alteH  accrcfcat,  non 

*"  » ^zift^  vidctur eflc  ratio«  suod  ,dcra  in pr*fcn« 

*^/.^W^r^.^Ww.>.  quamuis  caiuntdenegandura.  SeKoauftoricacel 

d.ifenc.atCrauctt.™,/:^.              fc£  jf  **«***.,/.§.    jfefa,  tf*  mrtpttroLt 

^rjm^M:^^^^^  ScPtimo.^Wff>.§./f/wA4.  /^«>.i 

•    j  <r           i  /i«#^^vbipariaei1r5videnturnonn^ 

rJJn    a       taUr d',ffic,hs  &  adcointri-  bcrc  ,,bcr°s.  vcl  habere  cxhcrcdatos.  O- 

otaquafft.o,vrBartoI.candcn1h.cindcci-  ttauo,^.^^*^,^^^ 

iamrcliquer.t,Fulgouusingenuecirorttea-  »*pt. 

tur.feconfultumrcfpohdccnon  fuftinu-  Etnancfcntentiam  videntur  tueri  Bak 

u  c   uion  cnam  prohurttict  fc  eartacm  AwU**J.p&GmMm  c»m,».Sahctt.»»:i. 

qua-lt.oncm^vtarduam^altiorcs^uam  i^*gei.»».j.l4fo»»»m.47JtemlpUne.%.d*o- 

q..s  faCc  c.cd,dcrit  rad/ccs  habenlem ,  tm,L». Jrlff.de  Uglt  ,  & ibWxt- 

atnngercnolu.iTe,anfilius,quicxquadam  xaod.*»*.  Ioann.ab Itiiolnm.j.verftc.t*- 

t^uuacapercnonpotclt,  vt  cxhcrcdatus  ^A/^/.Francifc.Arctin.^./.  verfic. 

monacbus  hrancfcanus ,  in  numerb  libe-  mbocquajitoke  viidedtjficiii.  Angflus  verb 

rorura computctur:  cXcmpli  cauua>habet  ibidcm>»4r.a.Baldus»*.^rcfcrunc,d.uCrfas 

tdtator  duos filios,  Mxuiura, qucm  ex  iu-  bpiniones ;  ipfi  nihil ccrti  pronuncianc  Al- 

ftacauiraexheredauir,&Seium:^>fi/  bcricus»*..*.  Bocrius  ,«</?./,,.».,.  Anton: 

frttoUgttimtSm, 4*  tritm  mimhtndiUtU,  Cucliius  i»  h*c  *mhtnt.  nomtfim*.  M.chael 

MWoStxian^tJtfrtt&psrs^mMmbshhmm  GraQus  i»Theftur.commu».opi».in  vtrb.ifi. 

ii  ertt.fl  CUxmm  t9*c*rrtrett  \  Ec  habere  ii-  gitim^a*tji.7.num.7.  An&cUPspimmm.  §. 

lum  .ntegrum  crichtem  totius hereditatis,  y»dcfiq»is.fdti»oJfir.  tt%mt*t. Par.f  <„- 

iiJ  eit ,  quatuor  vncias ,  cx  fequcntibus  ar-  fil.jf.»»m.2S.volum.2.  dum  confticuit  id  Ib- 

g.mencis  mrcrendum  vidctur.  Prirrtbi  cum  habcre.n  fiJia,  qux  cx  formaftacu- 

quodille,  qu.  non  admittitur  ad  partera,  ti  cxcludatur ,  xjllbcrt.  Bru»m  de ftttut. ex- 

nort  rac.ac ^ncm.lpl^.%.fid»obm.ffdeU-  tmd.formin.4rt.  ij.q»»Jlio.j.  L*d**.RomMm 

^/./.Sccudo.quodillcbuifolcmn.tercx-  lv»ic4.Cod.q*4*drlonfrtque*t:p4rtes.  Ferdi- 

h;rcdatusuc,autahtcrcftincapax,habca-  ^M»»^4/S».ki»«.aff/.Echartcopinioncm 

turprbmorcuo,aut.llo,qui inrerumttatu-  ■- ~- 
i-a  non  dtj.fi posl  mortem.%  hkeri.ff.de bo». 
psjf.cont.  tdb.  quaflcxgertcralitcrdcomni- 
bus,  qu.  capcrc  non  pofTuht,  loc|uitur :  tc 
fequcns  paragraphus  cohccptus  cft  in  pcr- 


Iafon  d.(.fij»*l,us.»».2j.  prbnurttiac  vcram 
&comraunerrt. 

Porro  fin  diuerlarh  opinatiohcm  dif.  ii 
r  runt  Bartolus mfiu  repet.  l.ptter  filtum. 
io.  r**/.C4jfrekfdia.l.ptM 


ionam fihi cxhercdati,/./. ^.cumquiUm.to-  m*.f. Pr**cifi. Dtmrtn.hfaaai. dt turt 4ccre- 

demtttuL qui  menuonerafacitdcdeporra-  ftcndAkr.t.up.U.  qiiarh  rcnrcntiara  ctiani 

us,/./.$./?^r./:^<i4^.^f«u*«iji.^.  receptiorcm  dedarat  Ferdin.Berchg././* 

ber.  vb.  .d  traduur  in  erhancipato ,  Lfi**.  q»ortMm.ffUdkgemF4Uid.  frcti  argiimcntis, 

%em.  §. dttortdtm.ffde  ht».Uhert.  tttm  iGoU  quat  fcqucns  pagcl  1  x  rpati um  cxhibcfait. 

l*s.f  dclibtr.  &p$Jih*m.htr.  i*fia.  §.  &  quid  Primo  i  quod  intcr  faccciTorcs  particula- 

Jicwnrn,  qui  ctiam  in  perfoham  deporta-  rc$  hon  habeat  Ibcum  ius  accrfcfccndi ;  L 

ti.capti  ab  hoftibus»aUt  qui  alias  adhere-  &Prm»U.ff.de  Ug4t.  i.  Dcindcj  qiiod  lc- 

d.tatem  admitti  nort  poQet,  collati  funt;  gitirha  jtortio  non  fit  cjuota  hercd.tatiii 

TcttioDyaa$M.pUM.$.fidmtb*i.ff.deIe.  icdbortoruro, vifuprdrem digejfimui.  Tcr- 

g4t. i.  in caulfam deducit  auchcn t.  de*4t*-  tio, qudd  ihtcr  cos,  qui  iurc  d.uctfb  vb- 

r4l.Ubx*r.dtp*t4*t.%.fi  ven  icgitimortun.coM.  cantur,  talc  ius  hoh  vcrfetur,  lfedc»m  pk- 

^.(^utoSalycetusliic^aiegatinfuicimei  f>lrt^W/^//^ww^»r.^^- 
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b/tsmod.vjasfrutJ.afnUt.Scd  hos  videri  di-  fucccflionisdcferr.vc  fareruripfcBattoliiS 

ucrfo  iurc vocatos,fili  um  inftitutum  cx  :c-  d.l.paterfiiium.ff.deinoffijefit€jl*m.Mu.2o.vcr 

ftamento.aliupcrquerelam.quod&ipfum  fic.  tu  dtc.  autvnus  yc\\icn\  id  rcfercntemfc- 

eo  cafu, quo  quisnon  ritc  cxhcredarusef  quuntur A\cxand.  d.t.pUne.nu.s  lafintbtd. 

fct,ifque(uam  portioncm  omitrerct,cutn  nu.i^.Francific ,j4rttin.nu.<,QxipdG  veroin- 

altcri  plena  icgitima  cfler,rcli£ta  cradidc-  terponatur  per  dcfignatioticin  ccrtx  rci, 

tuntKotQAn.  t.t.C.quand.nonpet.partpeetnt.  adhuc  tamcn  obnnebtt  vim  hereditan* 

scc.AUxand.d.l pUne.n.      duobus.  num  j.  fucccfliontsthcrcdibus  fimpliciter  inftitu- 

infin.  t^fngel.dicl  l.Papin:amts.§.vndrfi quis,  tis  herediratcm  omirtentibus,  vel  ex  certo 

nttm.j.  "jtrfu.iertittieUcafus.  Povrolipona-  cafu  illam  adirc  prohibiris,  quotiens. 

mus,  qucm  iufte  exhetedatum  ad  tale  Cde htred infttt.  Vnde&hoccafjvidemus 

compendium  adfpirarc,adhuc  non  vidc-  ipfi  ius  non  cfle  abftinendi  heredttateac- 

rieflclocumiuriaccrcfccdi.quod  hicnul-  ceptalegirima,a//y^r*0/?<W/.  Nam  &ipfo 

la  portio  vnquam  fuifle  dcbita  vidcatur.  R  in  olus  l.inquarta.ff.adtegemFaUtd  au&oc 

Quirto,  vt  inftat  Salycctus,  quod  tunc  cft,filium  poiJc  cxpcriri  contra  dcbitoics 

tcmporis  ius  accrcfccndi  coniunfto  de-  hcrcdirano',vr  bac  legiritnatn  co-fcqua- 

fcratur,quando  a  tcftatore,autIcge,quid  tur,q'iod  inmcn  an  p!,ino  amp!e£tc  ndnrn 

fierideilladcbeat,nominatirodifpofitum  fir.maruriori  dcliberationi  reHnquo.  Eo- 

Ronc(kit.prima.§.proprimo,e}'injecunde.in-  dcmqucpi.r;'ner,quod  mcmoriQprodid.c 

frtt-de  caduc.totiend.Scd  hicconftitutum  ef-  Bmo\,I.vt  rurtfinrandt.  $.fiLbertt.jj.  deopcr. 

fe,  quod  portio  hcrcdi  dcbeat  ccdcrc,  §.  Ubtrt  hl  ain.mltitoram  m  lcgitim.i,vcl  ro 

uu(fas.2(outlt.its.  Qu'nro,quodfiIius»n-  ccrra,  tanquam  hcredem  admitti  adcm- 

gratus  vidcatur  exhcredatus  contcmpla-  phytcufin,adeo,vrtj!isinft:turio,cum  ab 

tioneheredum,non  aurem  aliorom  hbo-  vtroquciurc paruc»pct,particulari  &vni- 

rum.quibus  folalegitima  relnftacft.  Con-  uerfali, mcritoeti.tm  compleclatur  iusac- 

lcqucns  igiturefTr,  vt  tale  cmolumcntum  crciccndi, /fndr.Gjit Ubr.i  ohfi.ru.  t20.nu.4. 

ipiiia^nxTzrm^gstm.I.cumtmxncipitt.^.dto.  Quxcontidcraiionobisquoqoeprxftabk 

^^C0&/w».quodqucib»dcmtcnptumrc-  a  poiculo.quodatequeci  impreflionc  im- 

Uat\iiiBmo\iisitemt.vxorem.§.b  rcs.jf.de te  minerc potcrat. 

gst.j.  Sexto.quodcxqvoJexdcferathanc      Noeft.quodtcrtiiargumenri  illecebris 

partcrafiliis  ad  numcrum  corum  rcfpici-  irrcririflu&ucmus.  Cum  enimexhereda- 

enSji//  7iouell.de  tritnt.&fimtjfiidoxxcnon  tusinca  cauflaconftituatur,arqucfi  rcbus 

cueniat  mcaufla  heredicatis,  vcl  portionc  humaniscxemtusciTct.noncam  tta&atur 

patrono debita.quod  per confcqucns quo-  de lureaccreicendt, quam  dc  iure  non  de- 

queceflec  iusaccreficcndi.  crcfcendi,  fiue,quod  vcrius  cft,  dc  iufta 

Histamcn&fimilibus  rationibus.qui-  quantirare  legitimar  portionis  dcfinicn- 

busprarftnngilcgcriumoculiprimafronrc  da,perindc  atquc  (i  iam  in  rerumnarura 

poflcnr, nequaquam  cantum  defc-rcndum  cflcdefiifler.  Qupd  fi  vcroimagtncmur, 

cfle cx  ftimaui,  vt  a priori, quam  &  crebri-  exhcredationco»  minus folcmncm ,aut iu- 

us  placuiflc  vidcmus,  fcntentia  dtfccde-  ftamefle,eritquidemnobiscuminfefliori 

13  rem.  f  Vc  igitur  illaro,  quancuminnobis  obiceconfl^&andum.nonputamuscamc, 

cft,incucocollocarcpoflim,fingulisargu-  nosdcteriorcs  in  cerraminc  larnros  eflc. 

mentis  fuasfolutioncs  accommodatc  00-  Edoccmureniro** l.qittrrpKdiant'ts.17 I, 

nabor,  Ji  propontts.^.fin.dcindcLvnica.C.quandonon 

Primum argumcntumdilucmus, fi pcr-  ptttnt.part  ptttnt.  ttcrtfi.  ctiam  in  quercla 

pendamus  legitimam  portionetn  cumv-  inoftkiofiteftamenri,tremabinrcftacoius 

niueriali  fucccfOonc  vcl  hcreditate,  quac  eflcaccrcfcendi.  Cum  iraquercmcdium 

adt  1  oncs  vlcro  &  citro  deferac,  in  totum  conftitutionis  omnimodo  hoc  titul. fuccedac 

comparari non  pofle,haberc  camcn  mulca  in  locum  querela?,con(equens quoque eft, 

infigniaipfius.vt apparetexdefinitione,£  vtciusvim&naturamadfcifcac,/ eum.%.qui 

quotiens.  Cde  heredjufiit.  Nam  &  iurc infti-  tmurtarum.  Acccdic.quod illa-regula,  quod 

tutionis,in  qucm  conferri  dcbcc,  2(outM.  inccr  (ucccdences  (iiuerfb  iure,ius  accrc- 

j  1  > .§.  atiud iitttem capit .  vtrj .ccterum.  Dein-  fcendi  locum  non  habeac, (acis  periculota 

de,quiatalisinftitutio, fipcr  modum quo-  (ir,cum  ex t. mtittr dcttdcn$.ff.tUtmff.tcJittm. 

tx  hcrcditatis  fiac»  pleoum  nomcn  &  ius  contrarium  colJigi  vidcacur. 
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Quartum  argumentum ceflabit , fi  mc-  tata,  quam  adeo  fublimem  & at  duam eflc 

moru&iudiciocomplectivelimus,cxhc-  prohtcnrurSocinus«*vfl./r<>  //£r./.  Decius 

reJattonemnoncoanimofieri,vt  hcrcdi-  t9nf1l.607.nu.1s.  vt  ncgentiudiccra,  culpam 

bus  velaliisillatcsfitquxftui.fcd  vtcontu-  contrahcre,  fi,  vtin  re  dubia  &  inccrta  in 

macia  liberorum  contineatur,&  alit  hoc  banc  velillam  parrcra  ir<clinet:an,filegc~f'  14 

exemplo  monitt  difcant  ttpcrc  yttp.crtt.  t.  municipah  filiadotata  repcllatur  a  fucccf- 

dfi-4.Li%.quoniim.ff.deiufi.ejriur.LpenuU  fione,  rcferenda  fit  in  numerum  hbcrd- 

ttm.  tr.ft d.  dt  ftcund.  nupt.  Cum  itaquc  hic  rum,cum  dc  legitim*  portionisdcfinitio- 

pro  roortuo  habcatur,  vttnte*  dtjferui,  non  nctra&atur.  £t  (ane  quis  facilccxiftima- 

venitra  difquifmoocm,  cui  quiddcbcat  uerir.eandcmnoncfleconnurncrandam, 

accrcfcerc, lcd qu*  fit  quantitas  legitimac  fed pennde habcndam, arquefi  nunquam 

portionis.  innatura  rcrum  hiiflet,  adeo ,  vt  legitima 

Quibusitaconfuratfs,eodcm  motu  la-  portioconftttuidcbeatex perfonisraafcu- 

bcfactata  corruent  fequcnti  loco  acccrfi-  lotum ,  non  autcm  fcetninarum,  dcducla 

ta  prarfidia.  N^gamus  enim,  contempla-  ramen  dotc  ranquam  xre  alieno.  vt  trtdi- 

tionc  hcredum  cxhcrcdationem  ficn ,  ne  derunf\^dngelmLpUne,j4  §  fi  duobut  nu- 15 
vindtclam  iniuna:  fua*  hcreduivicoraroo-  qui  vidcturtamcndiltinguere,  vtru 

doparens,videaturpoftpoocre,/.*r//M.//.  quis  cxtcftamento,  an  vcro  ab  inteftato 

§  j.ff '«Ultg.lnl.de tdult.  iucccdat,  lonnn.uk  Imoi.tbidem,num.}.verf 

Scxtum  argumentum  a  Duareno  pro-  qwJ  «stcmfi Ji*tutum,Ptulm Ctfirenfibtdentt 

pofitum ,  hanc  aflertioncm ,  quamuis  fibi  numtr /.  Frtniifc.Aretin.num.s.verficfecund» 

tantoperc  dc  eo  blandtatur,  lccuram  non  prinap.ttitertdde.  Parf.confil.2s.lib.2  num.37. 

rcdder.  Noscnimingcnucfatcmu^Iutti-  poH  Corneum,  Dtctum  ejr tttos  ab  todtm  «Higu 

nianum  in  conftttucnda  Jcgittma  portio-  tos.^A  bert.Brun.dtfittut  ex:ludent.f«enunm, 

nc  numcrura  liberorum  pra?  ocuhs  habu-  ttrt.tj.qutji.j.  Sociu.1uniorconf1lzs.numer.13. 

iflc:  harc  tamcn  rcs  non  impctrabit.vtin  volum.i.\^fflittmfupcrc§nfittution*.fuperr»-- 

cafu a nobis propofito  integrum  trientem  bru.de fncce/fttberor.num.ss.  Guido  Ptptcon- 

non dcbcri  dicamus» fi alter cx  filiis  vclcx-  fii Btidm  l.  Ptpinitnm.  §.  vnde fi  quit, & 

heredatusfueru,in  merallum  damrtatus,  ibidem  etitm  Fulgof.  dr <^d»geL  Decim confil. 

deportatus^monachotumlcgibifk  & facris  607. num. ts> pefi  Corneum.Rtphatiem  Cumt- 

in«tiatus:  Quod  fi  vcto  qimcxfiliisrepu-  num  ,Ferdtntnd.Vtfiiutum  tn  htt  tuthtnt.nt- 

pudiaucrit  partem fuam,  non  antmaduer-  wfJim*,num.2o8  Anton.Gibnei commun.con- 

to.quarcncgcmushic  cflc  luri  accrcfccn-  ctu/Mr 6.tttuUde legitimt,tincluf. z.numer.j. 

di  locum,cum  in  quereia  diuetfum  obti-  pott^Aiexind.Curneum.RtphieLCumtn.  Cro- 

n eat ,  diQ.  Lqui  repudttntes ,  rjrLeum  propa-  tum, R*mum  ejr  «luu  *b  eodem  *lUg*tas ,  q ui- 

nm.%.finil  ff.dtinejficUfittfi*ment.b  pona  bus  argumcntis  tllud  alfererc  conentur, 

lnus  qaatuor  fortafle  filios  cxfiftcrc,  &  fupra  audiuimus.  Alia  fuitopinio,f  vt  re-  & 

quintum  pattctn  fuam  repudiatfe.  Nim  fertCtf  ch*elGnJfm  inThtftur.  commun.opU 

curn ipfi  ius querclar mortuo tam  patrciuo  man.mvsrb.legttim«.quttfl.7.Btld;uioLpU»t. 

fuct\t,Lprim* fj.de ineffi-.iofo tefitment.  &C  pcr  §.fi  duobus.ff.de legtt.t. ttemmhjcnuihtnt.no- 

conf-quens  exigcndt  fuppiementum,cur  utjfim* ,  nurmr.  208.  quamque  magis  cora- 

illudccieris  acccdcrc  non  poterit,  Bilim  muncm  dicarDccius  cottfU.607.colum.find. 

i»h*cna/ir*tuthem.num.p. Ahud  autem  cfle  iiem  Ptrifimcon/!Lj6. nung.  volum. 2.  quam- 

hoc  cafu  ftatucrcm,  fi  luftc  cxlieredatus  queFranrc.Arcnn././>/««.§./^w^.j^:^f 

fuiflctjV/ f*pr*%  vt  bic  habcatut  pto  mor-  ^«/./.dciurcvcriorcmpronuntiet&con- 

XMoyvtdi£iumeti\  vr,  q-to  cafu  prodcifc  pof-  filtura  Neapoliranum  approbarit,t'/  decifi 

fit,  eodcm  caluad  tnxqualc  compcndi-  j\ttpottttu  tj8.Ctpit.dtctf.NetpoLis8.exiHi- 

um,non  trahaiur,quan)Hts  Bartolus  con-  mantium,hanchltamquidem  numeto  li- 

trariuinfcnfent,i!«i7.//i/fr///»/w,cuiusrci  bcroruadfcnbijVttantafitlcgitima^quart. 

caufla  rc6lc  a  Ioann.  .Vb  Imol.  dui.  §  ftduo-  ta  ii  fili £  non  clll-nc  cxclula?,  ted  vnainfuc- 

bm,num. t. Francsfc.  Aretin. num.s. 6c Fcr-  ccffionc  currcrcnt ,  pottio  tamen  eatuttt 

dmand.  VafquiusA/V*i«w.itf/.  rcprehcn-  hercdi  accrcfccrct.  Scd  ianc  in  fingulos 

ditur.  auaores.vtparfuit.inquirentihutus  allc- 

H  uic  affinis  cft  alia  iuris  controtter fia,  gatiohis  fidcs  conftare  noa  potuic.  f  Ere-  \f 
nihiJo  remifliis  a  Doftoribus  noftrisagi-    mm  Bald.  dtcl.  §.Ji  duobm,  mhd  certi  dc 
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hac  quxftionc  pronunciar,led  referc  opi- 
nionera  Barcoli  &  Dyni  nullam  fenccnci- 
amapprobando,&randcm  fubnectir  hxc 
vcrba :  Et  tflud  tou  dtecontingtt  ^quandoquia 
tradit  nuptut  fiiiam,  efrfactt  e*m  renunttare  he- 
rtdiuti^an  ltgtitma,quam  alttu  e(fct  habttura, 
a\ccrtfcttfratnhuvnttnef  Idem  Baldus  imhae 
pofirt  authmtic. numtre  nonoy  non  affumat, 
quod  ralis  porcio,  auc  lucrum  hcredtbus 
cedar,fed  eius  rei  conrrarium  proficccur, 
quod  lcgitima  rilii  habcac  ius  accrelcendi, 
&  quoJ  per  confequcns  hoc  emolumcn- 
tum  tratrcsconfcquantur.  Decius  autcm 
dtd  conftl.  607.  numtro  dectmo  qutnto,  v bi  hanc 
quxftioncm  cxaminat,  non  conftit  uit  ma- 
gis  communcm  opinioncmeiTc,  vthcre- 
dcsralecmolumcncumfibi  vmdfcent.fcd 
nudisverbis  commemoiat,  clfe  multos 
auctores,  qut  conccndanc  illam  partem 
faccre .  Parifius  vcro  conjil.  j6.  numero  29. 
1'otum  j.nonair,  hercdcs  ad  talccompcn- 
dium  vocan ,  fcd  magis  communcm  opi- 
ntonem  etrc,quod  fce.ninx  ita  cxt  lufx  no 
habcantur  pto  morcuis,  fcd  faciant  par- 
tem  ad  commodum  mafculo^um,  quo- 
rum  conrcmplationc  excluduntun  ad- 
dens,quod  fi  pro  mortnis  haberi  debcanr, 
quod  hocetiam  fic  ad  commodum  ipfo- 
rum  mafculnrum  cancum,  caliter,  quod 
ipfi  ruafculi  intelligancur  vocati  ad  por- 
tioncm,  quam  dc  iu  cciuih  habituucf- 
fcnc  ipfx  fceminxexclufjt;  cicans  in  hanc 
fencenciam  Caftrenfcm,  Romanum,  So- 
cinum,  Albcrtum  Brunum.  Francifcusve- 
ro  Arctinus<//<7.  %.fi  duobw.Lpltnt.  ff.de  It- 
gat.i.  numtroqutntoy  vtrficul.fccundopitncipa- 
/ittraddtylttrgwsBild.i.vntca.Cod.quands 
non ptttnt.  part.  &  Ioann.ab  Imola  hicvi- 
dccurqutdcm  excludere  frarres  ab  huiuf 
modi  cmolumcnco,  quod  ablurdum  vi- 
dcatur  cffc  ius  accrefccndi  pro  paire  lo- 
cum  baberc,  &  non  habcrc,  i.tum  qui  *dts. 
jf.dtvfuc*p.  tamcn  illud  certo  affirmare 
nonaudct  ,quod  racionem afcconfidera- 
tamexiftimec  facilc  1"  bucrti  potfe,  Mac 
thxus  dc  Affiik.dteifNeapoiitaio.ijS.  dchac 
quxftionc,planenihiliractar,  icddtctJ.ijS. 
numtro primo  tjrquinto,  oftendir,  conftuu- 
tionem  Neapolttanam ,  filias  dote  inftru- 
ttas  a  fucceflione  paterna  excludete,  id- 

3ue  proccdcrc  cx  interprecacione  ciuk 
cm  confilu,  fiueancea,  fiue  poft  hutuf- 
modi  docem  acccpertc,  quod  &  idem  con- 
£rmac  CxUr  Vifillus  m  jcauenti  fus  dtclars- 


ttont.  ( '  ipirms  dectfijS.  non  hanc  opimo- 
nem  vidctur  aiTcrere ,  fcd  contrariam  po- 
rius,quodfracrumlegitima  portio  tah  ac- 
cetfionelocupletccur,  vel,vt  ipfc  3\t,tbi- 
dtm,  numtro Jtxtotverftcut.  ey  ad qujjitonent 
«r«/?rjiw,imptnguccurcxeo,quod  hbx  dc- 
ccdir.  Fatcndum  camcn  cft,  quod  cum  in 
fine  conftituat  facrum  confilium  decre- 
u  fle-,  vt  cum  magniticosGalcatius  Carac- 
ciolusv:tamcum  morte  commutafTct,rc- 
heti<  quwquc  filiis  &  rribus  fihabus,  qi  x 
dotem  confccurx  cranr,  Sc  vnus cx  filns  cx 
legitimafnftitutus  1  llcr,dccimam  lcxtam 
paicem  heredicatis  lcgitimam  portioncm 
ccnfcri.adeo,  vt  cx  toto  nume.o  vtx  duo 
reliqui  finr,  qui  id  apcrte  atierant :  cjuibus 
tamcn  polluinus  adiungcie  Alexandrum 
couftl.  197.  numtro  duodectmo,  qui  ibidcm  al- 
Icgat  baMun;  &  Ioann.de  Imol.f*  l.hutuf- 
modt  $6.  &  quod  ad  Imolam  attincr,  is  qui- 
dcm  nu  wr.7.parum  fibi  conftans  td  aflcre- 
re videcur.  B  ildus  quidcm  contcndit hu- 
iufmodi  filias  partcm  facere.  Scd  an  talc 
cmolumcntumacccdathcccdtbus  vcl  fra- 
ttibus,  id  non  apcrit.  Bocrium  dectf.104. 
numtro  decimoy  addens  ita  in  curia  Birdc- 
galenfi  pronuortatum  eflc,  Gmdo  Papx 
quaftion  jpp.  Tcrtia  opinioeft,  filiasqui- 
dcmj"in  numero  bbrrorum  recenfcndas  iS 
cfle,  I)  c  actctur  de  dcfinicione  lc  <»itimx 
porcionis,  fcd  huiufmodi  cmoluuicntum 
frachbusacccdcrc :  Ponamus  qtntuor  cC- 
fcfilios&  hltam  vnam,proprcr  nerfonam 
filiXjlrgrcima  portto  filioium  non  trtcn- 
ccm  conlticuec  folum ,  fcd  tcm  !i.  m :  hha 
tamcn  vhra  conucnicntem  dotcm  n  h  l 
cft  habitura,  fcd  compcndium,  quod  il- 
lamcxccdit  tinfnbusdefcrcrur.  j- Allega  19 
turab  Aiifi  >n.G.ib; \c\c  d  il  .cokcIuJ  2.  numt- 
ro  fxto,  t/tui.  dt  hgttima. Ubr.  tf.  Bxldus  tn  Kfi 
dtftntctus.  Lodtc.dt  ftf  &  lcgtt.  htrtd  ejtvi- 
demi^indr.  barifjt.tn addithn.  qui  camcn  in 
mco libro td hocrafu noadlcutrac  qucm- 
admodum  cttam  in  noftra  authcnc.  noutf- 
Jima,uumtr.p.  Potcft  tamcn  id  videu  pd»- 
nunnatfccx  vi  ratloms.  Romtta.  Lvnieu.Cud. 
quand.nonpetent.pxrt.accrefc.numer.67.  ejr  W. 
arg.dtci.l  ttdtfut,Uus.&U.%  Ji duo.Jf.de  col- 
lu.boattr.  C^/trenfconfil.  2S6.  volum.  t.  num.7. 
vetft.  ■  &  hoc  duo.  K^ftctat.  rtftonf  479.  nun.tr. 
i».  lcihcec  cum  tractatui  dc  cxcludcndis 
filiabus,  qux  dotem  fuam  tam  confccmx 
fu n t,Cf rnt  us confil.  197  num.2  votum.t. PcJ/iuo 
i*prtttl.M.debon.puUiut.  uutntr.x.  loann.  Ce 
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ph<ttuscon/il.24S.*u.j4.Ca/lrenfiinl.(idefH»- 
£lus.  C.defuis  ejrUgtttm.  hered.nu.  i.  ejribtdem 
Corntus  ctrct  prtncip.  ^inget.  I.  Papinianus.  §. 
quoniam  aatetn  quarta  .ff.de  tnoffic.ttfiam.num. 
4  &  $.  Soctn.conftt  tjo  colum.io.verficoncurre- 
re  videtur.  idem  Socin.conftls.  Itb.i.  itemconfil. 
S4.HU.7.  Rubtusconftl  202.*u.j.  Betionus  confit. 
Sj.num.is.acceduntCaffa*eusconfil.sj.tircafin. 
Cuman.  confil.4s.  infin.  ejrquidamattitquos  re- 
ft't  Lsfnton  G ibrtel Lb.i.titul.  deUgittma.con. 
elmf.2.numer.6.tafon  in  bacauthcnt.noutffinta. 
nmm.47.circAfin.  (JMchacl  Graffus  inThefaur. 
tommun.optmon.  tn  verb.  tegitima,  qutfi.7.  nu. 
mer.  4.  verfic.  aut  verefiatutum,  x^ilbtnc.  m  l. 
quomam  in  priortbus  ^  ejr  Salyceiust  Tiraqueff. 
in  repetit.  l.fi  vnquam,  verb.ffieftrit  ttbtros, 
uumtr.pj.^A  crcsramcn  idlolumpronun- 
tiarcvtdentur,quod  dosfucccdatloco  lc- 
gitima*,&  hoc  modoefficiar,vt  fiiia  libe- 
rorumnumcrocomoutctur,  Patilus  Panf. 
confiljt.  numer.20. 1  dc  m  quc  fc  n  ti  rc  vidc  tur 
idcm  PatiC.c0nfit.2s  volum.  2.num.jS.  dum 
diftinguitincctcllc,  an  fili*  lcge  munici- 
pali  fimplicircr  fubmoueantur,  cum  ad- 
momtioncvt  dosiifdem  conftituacur:an 
vcrocadcm  lcge  comprchendacur.quod 
illjr,  quxdorat*  funr,indcrcpelli  poffinr, 
vc  hic  commodum ,  quod  fuperelt ,  dcfc- 
ratur  filiis, illic autem  in  ea  caufla  hahean- 
tur,  atquc  fi  in  rerum  natura  noncifcnr. 
Ag.imcnta,  quibus  prxfenscnuntiatio  af- 
fcn  poflc  videturfunt  ca,  qux  fubnedto. 
P/imo,  quuJ  quoticfcunquecontcmpla- 
timealcerius  ccrtum  rei  compendiumal- 
tca  adimitur.id  ci  defcratur.cuiusgratia 
tali'  difpotnio  inxctccCCxt  ,t.firuo  iegato  ,fi' 
x  .yjimaprima.  §. ftttfiator.ff.de  legat.i.  quas 
ita  conccpta  elt :  Si  teftator  quofdam  cx 
hcrt  dibus  iuifcritxsalicnum  i  jlucrc;  non 
creditotes  cus  habcbunt  aduerfus  cos  a- 
crioncm  ,  fcd  cohercdcs ,  quorum  in- 
tcctd  hoc  ficri.    Nec  lolura  hoc  cafi  a- 
lius  habct  achoncm ,  quam  cm  teftator  .ia- 
ri  ni(lit,fcdahoquoquc,vcluti  fi  fihxno- 
m  ncgcnero  aut  fponfo  dotcmdan  iuife- 
rit :  non  cnim  gcncr  aut  fponfus  fcihccr, 
fcdritia  habetadtioncm,cuiusmaximcin- 
tereft, mdotatam  non  cifc,  vbi  Bartolus  nu- 
mtu  primo,St  illum  fccutus  Ioann.ab  Itnol. 
nttrntr.j.  lafon  numer.s.  contcndunt ,  quod 
fi  ftatuto  cauc  turfaluis  mafculis  fccminas 
non  fucccdcrc,  quamuis  cxprcflim  non 
adieccric,mafcuIos  cVagnationc  coniun- 
ctosfolosadinittcndos  clfe,  tamcn  pecin- 
dc  ecic,  atquc  fi  cxprcifira  vocati  cifcnt , 
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quod  fcdicec  lex  municipalis  illoru  com- 
modum  rcfpcxcrit.  Conueniuntcumciuf- 
dem  §.  difpoficioftc,  l.fi ttgatarius.  C.  de  le- 
gat.l.leguum.  §.  admitttrc.jf.de  hisqtttbus  vt 
tndtgnis.  1.2.  §  final.ff.d$coilat.  boror.  I ficun- 
da.  §.  videndum.ff'.  ad  Stnatujconfitlt.  Ttnuli. 
idqucobtincrcvidcmus,etiamfi  verba  ad 
illum  cxprcffc  non  dirigantur.  Sccundo 
mouec  cexcus  in  authtnt.  quod  locum.  Cod.de 
collatk  Ci  verba  nouell x,  vnde  haufta  cft,  co- 
dcm  congeramus,  quam  in  tahdccifione 
fingularern  effo  tradunc  noftri  intcrprc- 
tcs ,  maxiroe  Baldus  ibidem.  Tcrtio  conv 
mcndat  hoc  pronuntiatum  illa  obfcrua- 
tio,quod  quotiefcunquc  prohibetur  alie- 
natio  ahcuius  rci,  contemplationc  certx 
perfonx,  is  habcar  ius  rcuocationis,quam- 
uisnullumlcgaturn  eidem  adfcriptura  fir, 
t  fiium.fj.  ad  Stnatufconfultum  TrebeOianum. 
I.  fitiusfamtlids.  §.  dtui.ff.  de  legxt.  t.  Baldus  l. 
quotiens.  C.  de fideicommiff.  Salycetus  l.  ta  lege. 
Cod.de condtcl.obcauff  Quarto,quddinra- 
uorem  abcuius  rcceptum  lic,  nori  dcbct 
in  odium  ipfius  rccorqueri,  I.quodfauore. 
fupra.dt  Itgtbtu ,  quod  fane  hic  admifTa  alia 
fubduclione  eucnircr.  Hac  collccridrte' 
Vtuntur  Alciatus  cohfil  4^.numerd  vndecU 
mo.  Cafirtnf  confil.  2S6.  numtro  quarto,  verfi. 
cul.ex hoc dtco,  libro primo.  QtJ | n to ,  quo d  fi 
aliquid  aufciaturabaliquo  tanquam  ab  in- 
digno,id  ilii  applicari,  cutus  contcmpla- 
tione  res  ademta  fuir,  lpoftUgatum.§.amit- 
tere.jf.de  hu  qttibus  vtindtg./.penuitim.  Cod. 
dtlegii.  Ssrxro,  quod  cum  talia  ftatuta 
co  connlioptomulgata  finr,vt  familixdi- 
gnitas  fjlua  cife  poflit,  l.prima.ff,  deventr. 
wfptc.  l.qu<fi[uis.  Cod.adligcm  Iuliammaiejla/. 
quod  ftatucntiura  intencioni  uon  fatisfiac, 
fifaculcatcs  parentisinaliurnpotius,quara 
cum.qui  taniiiiae  nomen  gerat,migrent& 
tr.1n:fcr«in:ur,  vc  Icftinaraad  vnum  efrc- 
&mn \nd\itZzdi\\ttCum.l.rto*omnu ff.de  U- 
gat.i.  Piuta  argumenra  videre  licef  apud 
BarthoIomsEumSoc  num  fiue Marianurn 
cius  pacrem ,  qui  dUloconfilto  84.  verfic,  vndt 
perpicxtts,  in  hac  difHcultnte  artificiofa  dt- 
ftinct  ■  1  totius  rei  difcordiam  videtur 
componerc. 

Quibus  fundamcntis  iadcis  opcra?  fprc 
tium  cflc  duximus,  vt  pro  confutatione 
primz  &  fecunda:  opinionis,quardarnre- 
fponfafubiiciamus.SatuirnUsitaquc,tund 
fccminas  pro  mortuis  rcputari pofTe , currt 
fccundum  diftinctioncm  Socini  &  Parifii 
in  totum  cxcluf*  fint,  Pariftusdicl.  confii.  2;, 
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ltb.2.num.3S.  Soiin.  difl.c0nfil.S4.  verfc.vnde  nus.  §.qu*rta  ffdeinoffiiiof.ttflam.  Ferdtnand* 

perplexus.  tjrconftl.  S2.  prope fin.  lafon  l.  qut  fe  Berengar.  in  prafat.  t  tnquartam.jf.adttg.Ftt- 

patris.  Cod.  vnde  tiberi.  Ctphal.  confil.  »4S-  A  -  cid.  ejrtbidtm  Atciatus,  Rodericus  Soartz,  in  rt- 

kudautemiuriseft,  cum  requiritur,  vtdo-  pettt.t.quontam,  infra  eodem.  Piulus  Cajirenf 

tata?  fint.  Et  hacc  iro  diluendisillis  argu-  l.fratrts,deinoffitiof.ttfiamcnt.numer.4.Ftrdt- 

mentis,quibusprimam  fentcntiam  inniti  nand.Vafq.hu num.ii3.vtr(it.teneoglvffam ,ptt 

oftendimus.  Secunda  opinio  rcfcllctur,  dtcl.^.hocobferuandum.Schnetdrv.tn^fcdhat 

ii  conftarct  talesfceminas  in  gratiam  hcrc-  itaaccipienda.  Infit  deinoffiJof.tif  am.numer. 

dum  lcge  municipali  cxcludi .  Cctcrum,  lo.Wefenbec.tbtdem.num 3  Angcl.num  0  LMi- 

cum  iam  fupra  planum  feccn mus ,  ftatuti  chacl  Graffus  tn  verb.  (egtttma,  qusflio.  10.  vbt 

conditoribus  agnationis  confcruationcm  poft  Fcrchnand.  &  Anton.  Nattam  h.mc 

cordifuiiTc,non  cft,quod  magnopcrclu-  iententiamcommunem  dicir.  Moticntur 

ctcmur.  aurem  his  potiflimum  argumcntis,  quod 

Haftcnus  dc  filiis,  ad  quam  fummam  nufquam  id  dc  fratnbus  cautum  dcprc- 

illorumlcgitimapotiioreuocanda  fit.ini-  hend.itor,quodqnc  leges  corrccronas  in- 

tarationc  incremcnti  a  Iuftiniano  dcfini-  tcrprctationc  noftra  adiuuandx  non  finr, 

21  ti.Scd  quitftionis  c{\,\(_Anqucmadmedum  t.praaptnut.in  fin.irifra.de  apptffat.i fancimut, 

Ugtttma  filtoum  fuum  adJitamentum  rtccpe-  infra.fletcfiamtnt  Sccundo,quod  id  videa- 

rtt,  idem  ettam probare  dtbeamut  tn  itotttmt  tur  cuinci  txf.primo.  dtcl.l^outll.dt trient  (jr 

parte,  qua psrtntdus  rtttnqucn-i*  tti?  Li  clfc  Jimtjf\\\\%  dcbcri  hoc  incrcmcntum ,  qui- 

probandun;conftiruunrg!oir.i  t.omntum.jf.  busquerela  inofficiofi  tcftamcnti  dcccr- 

dt  vfufru{l.B*rtcl.hicnum.2.B;ldH4fiumtr.4.  nebiur.ex  defcttu  legitima? portionis: at 

CajlrcnfisKum.  6.  (jrS.  Sjlyttttv  num.3.  vtrfie.  qum  fratrcm  inrer  has  pcrfonas  non  poflc 

quarotcrtio.  S  chird numer.12.fjr  is-  fojonnu-  rcctnicri.  Tcitio,  quoii  fratresai  foccef. 

mer.it.  Fulgcf.numtrt>prtmo.t>rdwatjd  f'*fq.  fioncm  admitti  non  (olcant,  mli  ob  turpi- 

num.2Sj.p0ii  Petrum  de  Btlhp.  Odofrcdttm  (j  tudincm  1  cr  otiarin(titutx,^rc/  tfratru.ffr 

altos.  K,4nt0hiut  Cttchtus  hic  numer.  6.  Didac.  /  fratres.  hoc  ttiui.  item  Injiit.  tn prmctp.  todtm 

Couarruu.in  rtpettt.  ctp.  Rtynuttut.  §.  nsvo,  nu-  tttul. 
mcro  duodccimo ,  tdqfu-  dcfcndunt  pnmo       Non  defunrtamcn,"f"qui  fiatris  portio-  23 

auctorirare  rationis  T^outll  ti$.  romore-  nem  cnam  ad  hunc  modum  augcndcbe- 

henfir.Solaenim,a;t  tcxrus, cft  noftra:  fc-  rc  contcndunt,  id  dcfendentcs  Valquius 

rcnitaris  intentio,  iniuram  exherc  iaro-  refeit  Cynum  &  Pettum  dc  Bellap.  prar- 

rum  &prxtcritorum  a  parcnubus  &  hbc-  tercaOdofrcdum.Ioannem  Fjbrum.Al- 

risamoucrc.  Secundo  f.dciri  harc  cadcm  bericnm ,  Iacobum  Butrtgar.  Bartolum, 

lentcntia  porcft,  argum. l.fqttar.d, . § . fina  1.  &  Salycctum,  fed  tiberius,  quam  conuc- 

infra.hoctttul.  Tcuiop;  rkgcm, ff.  mcbar,  cum  Bartolus  nihil  tale  dicat,  vt 

dttncffchfttjlimcnt.  Quartocor.hrmatur  ctiam  Albcncus.  Salycctus autem  apertc 

cxpuffuvcib\$,2{jjutti.detrte*t^je»»$t$i  negct,  a  gfoilae  dctinirione  reccdcndum 

Ji  vero  vltra,infn.\b\  barc  vcrba  lefc  orKs  cftc.  In  codcm  crrorc  vcriatut  Michacl 

twv\\,Hocobferuado  inomntbttsptrfottUjnqui-  Graflus,  qui  hanc  iententiam  adfcribat 

busab  inttto  anttqua  auarta  ratto.dt  tnoffitttf»  Salyceto ,  cV  eidem  Vafquio.    Cauifa  cft , 

lege decretatsi: ejrtbtdcm glofft.baml t^dngtt.  quod vt rumquc non  recre  exculfcrir,  vn- 

&*lti.  tic  prxtei  Cynum,  &aliosadiicioidcmaf. 

lt     Infcftior  itaque  dirccptatio  tfl,anfin  ferentem  Angclum,fecumapcrtcpugna- 

ftatnbus,quibusetiam  legtttma  pomode-  tem  tnl.t.num.y.K^iUxand.confti  tfj.num.j. 

bcatur,turpi  petionj  inftituta,  lnjjit.de  in.  tib.j.item  Manharum  dc  AfH  ctis  decifton. 

offic.itflam.tnprmcip.  ejr  tfratres,  hoctod.tttul.  T^eapohtan.  t2j. num.3.  qui  addit  ita  in con- 

lcgitimaintrlentem  vtHcmiifcin.iipJurcs  lil o  pronuntiaium  eile,  item  decifion.204. 

quam  quatuot  lint  fratrcs,  fir  couuerla.  num.3.  & ibidem Caifar Vrfil|.«*»w..f .  Io- 

Noncllcconftituunrglcir thictnverb.tttu-  arni.Andr.  cap. pattr,de tefiament.in fexto. 

lot quam  lcquunrur  Angclus^/c  nnm.i.  vtr-  t^4»gcl. Noutll.dttrtent. ejrftmtfj. numtro  Pn- 

Jtc.tneademgloJfa,S*lycctusnum.4.luitd«sl.fra.  mo,.Aiosrccen\ct'NaasiiH*ddtt.adAtcxan- 

tres.ljHttt.au.p.  lafonhicnum.36.  K^inton.Cu-  drumconftl.  63.  adducti  vidcnturvcrbis  dic7. 

t  hiusm  huauthtnt.nu.S.  Caghoius t» t.Paptnta-  authent.  vctficui.ejrhocobferuando,  qu*  lupra 

rctu- 
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rctulimus.  Secundo.quod  GlofTa  in  NoutU.  mal.  InJHtHt.detnojfic.  tefiamcnt.  rtkm.s.  idq.iC 

dt  hered.  tyFalctd.  %.prtmo,  tradac ,  huic  fra*  argum.  /.  Pantontm.ff fi  tt  parente  quU  manm- 

trideberilcgiiimaniporuonrni:quamfe-  mtfiusjuerit, quam  lcgero,quod  ad  contir- 

q  Junturpatfim  Dotkotcs.item  Rodertc.Soa-  mationcru  huiusalTcrtionisrgregie  vidca- 

rtzinrepetit.l.qnon:am.hoctttuLnum.i2.^M.^  tur  confcrrc, ctiam  fubnccio.  P-nrontus 

thatlCraffusin  verbo,  fegitimt.  quafiion.  6.  nn-  ait: fiturptsperfbnmveluttmeretrtces,*  parente 

mer.r.  Ferdmand.  Vafiquim  htcnnmer.  214.  Et  manumt/Jm ,  heredes  ftttfftt  tototnm  honorum 

fi  quis  banc  fcnccntiam  defendere  vellct,  contratabulits  .borum  pojfijfiv  parentidutur,«ut 

non  magno  negotio  pollei  diluere,  q  'X  tonfinuta partii ,  (inon  turpts  hertt  ejfitwfti* 

pro  fulcicnd.i  contraria  fcntenria  in  nie-  tutm. 

i*.  diumfuntaddufta.f  Primum  cnim  a'gti-  Ha&enusdeincrcmentolegKimoxum 

menrum  cx co  rciundi polfct,  quod dttl  §.  autcm  hac  noltra  authentica  dcclarc tu^ 

primo.  ?(cut//  dt  trttnt.  ejr Jtmtijfi  comprc-  hberis  tticntem  vel  femitfcm  pto  numc- 

hcnfurn  clTet, quid  in  lcgmma portionc  fi  ro eorum  quoquo  reh&i  titulo  ex  xquo di- 

horumaugcndaiurisefVct:  Imperaro^  ge-  utdendumcrTc:  rurfum  cmcrgit  illadifcc- 

ncralitcr  tnfin  ttufdem  §.  hocauxdium  pol-  prario.an  ad  atnputandam  inofficiofi  que 

liccaturommbus  pcrlonis,  qu>bus  ab  mi-  rclam-{-  lufruiat  legati,  vcl  fideicommifli  16 

tioantiq  ix  quarrxrario  de  inoffiwiofo  Ic  nomine.vel  alio  modo  dcbirara  porrio- 

gedecretactr.  AdionemaureminorBc.to-  ncm  adtcripfille ?  Ec  non  falficetc» j*ftd  17 

li  teftimenti  cnam  fracn  dclatam  ruslfc  iurc  inlrtcucionis  hanc  lcgitimam.vcl  to-  > 

conftac  ex  l.fntrk  n.hortttttt.  Lfratres.27.  tara.vcl  pro  pmerehnqucndam.conftitu- 

eodem. tttm Infitt. dt tnoffi:  ffitmnt.tnprtnc.  unt in  pr.rfcnct  authcnttc. gloffa,  quam  fe- 

Sccundum &(ertiurisargumcnrum,facilc  quuntur Birtolus»*./. Albtric.nnm.t.Baldm 

infirmari  poiTent,  fi  ponderarc  veii mus in-  nu.2.  A*sg>l nu.i.  Ctftrenfnu.j  S&lycet.num.  t. 

ofn  infi  qucrdam  rratn  cx  caulladiiplici  Fulgf.nH.i.lifonnu.ij.Stchard.nu.j.RitUlm  L 

defc.ri :  primum  rationefraternxnecclii-  tnicrcttird.ff  dcttber.    poflhum.htred.  infiit. 

tudinis,^7./_/9i»/r^.j/.dcindcproptcrcul-  Azjtnjutjwnma.  G/off*  in  /.ommmodo  tnfra. 

p am  fi airis cd m  hanc notam  6e  1  ni uriam  eodem t*p. •\!»Jfi  m  c»p.  fiptter,  de trfiiment.  m 

intctcnris.  \  cmfamix  labe  rc!pcrfam  pcr-  6.  Couirrttu.  w  rap  Raynuttm.  %.prtmo.tnprtn- 

fonair.  ipfi  pra:fcrar.  Vndccum  dux  hic  cip.Corif.in/.fiUum.Cfams/trctJcnum.Si.De- 

concurrant  raoonrs  vcl  trcspotius,  fauor  (tmeonfiLloj.mu  ..tdem  Dtctmm /humamtt- 

£ingoinis,&  coniun&ionis  facemx.iniu  tis.tnfr  ie tmpnber. fjrin i.fubfiit.Emmanutidt 

nxipli  illatx  viodifta,  detndc  mdigmtas  A'ofli;n l.G ilim.%. &  cftt.djitantum. ff.de /ibe- 

pcr:onx :  &illavltiu>a  rario  ad  cxcluden  ris ejr pofihumu h< redtb.tnfl.tuend. Roman.con- 

cumhcrederu  non  fuinc:at,tcd  tolam  ad-  fil $16  Vtgttmtn§  fina/.  tniittut.de incffii.tejia- 

nv.ntcjlum  ptionbus  rationibusprxbcac,  mcnt.num.i.Fibtribidem,num.i.(jr2  ^»g<t. 

conlcquensquoquccircV!dctur,vtillxra-  inprtnap.Portim  nn...Vulteim  *>u j.Rxtdutn. 

tiones,quc;  pixpondcran',in  contideratio-  mumer.S.  Hottomann.  in vtrb.Jhe htrtdttmo. 

t\c\,crlcM\nyar^.t.tjU£ri;ur.fi'.dt  fiat.  homtn.  Schueidtvr.  nu.it>.  OWchatf  Crajfim  tn  Thefi  ur. 

rjr  l.vntct.fj "ntht/ ncuart  apptttntone  tnterpefi-  tommnn  optn.tnvtrb.Uqittmajtumtr.76.Ftrdk. 

ta.%.fi<jtti; tx plurtbm ,idtjuc iull.on ex caul-  mand.Le1z1smi.fit1mJamit1mi.dtHt.num.14. 

fa  vidctur  pt  occdcrc, quod  protnores  cllc  f.deiept.  1.  K^inton.  Gomtf.ad  t.  Tauri  /7. nm- 

dcbeamusad  minuenria  bercditaicm  tur-  mer.  v.  Rodrrtcm  Soarez,  l.quoniam.tn prtori- 

pipcifonx  <claram,quam  ad  totum  tctU-  bm.ho'  titut.Didac.dxSptnoyttt.de  tnfiitut.he- 

mcntum  labcfadranduin.  rtd.nttmer.to.  Duaren.  tntttul.  de  incjfistef.  tt- 

Porio  hoc  cafu  vniucrfam  rcftamcn-  Jiamtnt.cap.iy.ctrcafn  Zaf7mtbtdemnum.it. 

tum  pcr  qucrclam  inotficiofi  tcttamcnti  £t  qoaOHiuCutacius  %.Jfn*l.tn pofitriortbm 

at  adhucfubuccti,  quod"}rationes  tn  l.omni  notu  tnfittutionum y\xcm  B-.irciu  i..-.  tbidem, 

mo  A >.l>c       /  i(t  c  titiliumadhibitxm  tur-  dctncic  Fcrdinandus  V%\cpii\is.defucccJJivn\ 

pi  pcrfona  non  videantur  mtltrare,  tradi-  treat.%.vigeftmo.numtr,23j.  relata  opininnc 

dcrunt  Bartol  ml.fratres. hoc  eodemtttul.nu-  Vigln,/»  rubrie.  vt  att  Coi.de  inojficiof.tefim- 

mtr  j.poti  Gn  tittm.  Cuman  Ratd.  num.  S.  An-  ment.  quam  cgo  bactcnus  nullam  vidi,  nifi 

geLmum.j.Saljfttt  mum.S.  lafon  numerooclauo.  intcliigcrc  vclimus  rubricam  Inftitutio- 

Sithard.numtr.o.  Cafirenf.Lfratru.it  num. <*.  num,  vbi  illud  alk  rcrc  non  dcprchendi- 

d-fequent.  Vafqntmhti  num.nj.  Ba/duin.  %  fi  tur,  cutn  in  §.fim*l.  contrarium  dctcndac, 
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proficeancur  pcr  conftitucionem  ///.  $.a-  rum  Iuftinianum  ditl.fua  T^ouett.  nj.  titu- 
Imdauttmcapitul.  quointerprctcsnoftnni-  lum  infticucionis  ctiam  in  cxhercdatis,vc 
tuntur,  nihil  noui  luris  in  hac  quatftionc  prxcexcu  Jegitimar  portionisacccprae  fub- 
introdu&um  cflc  :  Scd  co  confilio  illam  moucn  polfinc.rcquiri.   Tota  igiturno- 
promulgatam,  vt  ingraticudinis  cauflx  fc-  ftradifccptatioeorcdic,vcinfticutionis  ti- 
mcl  nominatim comprehendcrcntur.  E-   tulum  cam  iurc D-geftorum , quam  Codi- 
go  camcn  a  communi  fcnccntia  miniroc  ris.ncceifariumfuiflecxiftimemus.vcquis 
difccdcndum  eiTe  ftatuo.  Pro  cuiuo  con-   fihisviam  ordinartis  remedus  expcriundi 
firmationc  ponderandum  cfle  exiftimo,  inccrfcpfiiTe  intclligacur:  Digeftorum  irt 
quod  non  folum  iurc  nouellarum ,  fed  Di-   L  ctttra ,  qu<t  ad  ordtaanda  trjlamenta  neceffa • 
gcftorum  &  Codicis  legitima  portio  iu-   riodefiJerantur,principale  ius  efft  dt  Lbtris  he- 
rc  inftitutionis  adfcnbenda  fucrit.    Et  rtdibus  infiitutadis  vel  exhercdandu :  2{e  pr*- 
quamuis  Didacus  deSpino  in  fuo  (pecni.  tt-  teritis  illis  inutilt  ttfiamtntum  fit,  vet  ttiam 
Jitment.titul.de  tnflit.bered.numero  vigefmo  rumpatur.  Idemquccauetur  /.  Ciilus,todtm 
oclauo  glouetur,hoc  inuentumfuum  cfle:   ti/Ht.  §.tuomatbus, qui  ita  fe  habct :  In  omai- 
cuin ,  vt  att,  omncs  Do&ores  alitcr  fenti-   bus  his (pectcbus  illud  obferuandum  cH.  vtSliua 
anr, cxiftimantes, fi  non  iure  Digeftorum,  duntaxat^  qui eft  tn  poteflate,  ex altqu* partt 
vt  LPapiniaaus.ff.de  iaofficiof trfiameat.  §./?  fit  heres  infiitutus.  Eodcm  pcrtinet  Lft  fiLus, 
quis  mortis.  %.fi  conditiont.  § .  vnde fi  quis.  Lfi  i  fi  a  prtmo.  L  commodtffimt.  I  in  fitis.  l.fipojt- 
non  aaortist2f.  faitem  Codicis  iure ,  /  cmni  humus.  Lfi filius.  1. 7 tttus.  i.fiitufsmitou  mi- 
modo.  Lfctmus.  §.  cum  autem.  hoc  tituL  tccc-   U r, &  tototitul. ff. dc  libtris  rjrpefihumis  htrt 
ptumfuiflcjVtctiam  animaduertcre  licec   dtbits  infiitueadu.  idque  lure  Digcftorum 
cxprzicntiauchencic.  vcad  cxcludcndara   erum  neccitanumfuiflGtradidcruni  glof- 
inofficiofi  qucrclam  fufficerct  quartam    fa,/«  l.nam  etfi.ff.  dt  taffi.iof.ieflament.C*- 
quocunque  titulo  aflignaifc:  tamenani-  firet/ f  iucnumtrofecundo,  dcpi0im2\\iyquos 
raaducrto  ancc  Didacum  id  obleruatfc:   cou\mcn\otzmustndtc7.i.Gaffus.§  inomni- 
VigliuraZuichem.§.yfoa/.  iafiitut.de iaoffi-   bus.  Qu<;daurem  iureCodicisJetiam  ulis 
ciof.tefiameat .numero fecundo,  itcm  Franct    inlbtucio  ncccifaria  fucric,  cciam  appare- 
fcum  Balduinum  ibtdtm  ,numero  22.  Di-   rcporeft  ex  /.  penultimt.  infra.  defidettom- 
ftinguunc  cnim  hi  D  jctores  intcr  rcmc-   miff.  Vndc  conftar,  omnes  filios  nccclla- 
dium  ordinarium  &  cxtraordinarium  :   rio  inftitucndos  ctle,  vtl  cxhcrcdandosf 
nara  filius  iuus  vci  cmancipatus ,  etiam-   irem  tx  1.  ft  suus.  &  L  maxtmum  vittum.in- 
fiexlcgatis  quartam  conlcqui  poflir,  non  fra.  dt  Lbtr. praterit.  rjr  txhcreda/.  6t  quod 
caraen  prohibetur  tcftamentum  iploiure  nulla  lex  in  Codice  dcprchendarur,  ex 
fubuertere,  vel  per  bonorum  polfcflio-   qua  colligi  poflic,  quod  luftinianus  ani- 
nemconrra  tabulas  illud  impugnarc,/./*-  mum  habuerit  circa  Digefta ,  quod  ad 
ttrcctera.ff.detiberis  rjrpofihemu  (nrcdtbus  tn-   hunc  ca< um  accincc ,  aliquid  corngcndi , 
Jlitucndu.  l.ita  tamen.^.qut  rogatus.ff.  ad  Se-  quemadmodura  eadcm  rcfponfio  re&e 
natufcoafultumTrebcOianum.  l);ue^um  au-   accommodan  potericadNoucllamirV  /ri- 
tem  cflc,  fi  traftarciur  de  qucrcla  inorH-  cnt. ^y?»/^.exquaprac(cnsauchenricaeft 
ciofi  tcftamcnti,^us  cxhetcdatts  dcfcrri  defumta.    Idcmque  etiam  in  Inftitutio- 
folet.  AJ  rcpellcndam  cmm  hanc  ipfam  nibusluftinianicaucum  yidcmus  y  Infiiiut. 
querelamcxhercdatifurrlciebat  tirulus  le-  de  ttbtr.  txhertd.  inprincip.  Summa  ncftrx 
gati  vel  fidcicommifli,legitimaro  portio-  difputacionis  co  redir,vt  vna  cum  Baidui- 
ncm  acccpilfe.  Ita  cnim  imeliigunc  legcs  no,  Vigiio  &  Didaco  ftatuamus  circa  rc- 
anteaallcgatas.itcm  Lexaffc.ff.adltgemFal.  media  ordinaria ,  quod  ad  prxfcntcm 
ttdiam.Lquifilium.ff.-vbipuptff.educ.dcb.Kz-  quacftioncmaccincc,  nihil  pcr  prasfcntem 
licncniautcmdifrcrcntiacin  promtu  cife,  Noucli.  i.^.imrautatumcflc.  Qucd  fivc- 
quod  facilius  impcdiantur  excraordinaria  rotradcturdeexcludefidaquercla  inofiS- 
rcmedia,quara  otdinacia.    Conftituunc  ciofi  ccftarocnti,  non  fufficcrc,quod  cui 
a  Kcm legcs, quas  iupta defignauimus, auc  titulolegaci  vci fideicommifli, veJ alio par- 
<  .preflira  dc  cxhercdacis  mencionem  ra-  ticulari  ture  legitima  portio  adfcnpta fit: 
cere,  auc  ialtem  cx  alus  legibus  hoc  fup-  fcdrequni  infticucionis  citulum,quidquid 
2\cadnmc&c,argum.tjttntj1nouum.  Cctc-  temctc  repugnec  Cuiacius,  &  qui  ipfius 
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parrescapcfTunr.  An  autcm  proptcroraif  fam  inteftaci  rcdcat,  non  animaduccci- 

lioneininfticucionis  ceftamctum  ita  vitic-  mus.quate  boc  benchctum  illisdenegan. 

tur.vtqucrela  inofficiofi  amplius  rooucri  dum  iit  contra  legcm  cum  duobm.12.jf.  dt 

n-queat.quod  interprctcs  rcclamantibus  bon.poffjf.item  Lprtma.ff.  dccontunftnd  tnm  • 

Vaiquto  Sj  Viglio  fentirc  vidtntur ,  luo  lo-  emanctpat.  Itbtr.  uem  L fiponms.  %.final.ff.  dt 

coexfcqucrour.  inoffUtofttfiamtnt^  Qjuod  fi  autcm  in.jgi- 

29     Q^xcautfaautcmffitrequirendi  tita-  ncaiur,  illos  inftitutos  efTc,  tunc  pona- 

lum  inftitutionis,  colligcrc  poflumus  ex  musncccffecft.illos  aut  cx  quota  hcrcdi- 

dtftJ.t.ttr  tetcra.  &  mfiitut.  d<  hercd.tnfltt.w  ratisportionc  cffeinftitutos,&  per  confc- 

friniip.Lptnulttm.infrx.dtfidtttommtff.Lium  qocns  ius  accrcfcendi  locum  habcbir,/.y? 

ratio.fi.  de  bon.  damn.  quod  &:  narurx  racio  du$y  trigtftma  ottsua.  I.  juttx  duahus.j4.  L ex 

tc  cimiis  conftuutio  libcros ,  quibus  no-  femiffetfcptuagefimm  quarta.  tjrLftcjutnt.ff.de 

men  6c  familiam  communcm  feccrint,/.  adqutr.  vtiomitt.htrtd.  .lutexcci  curc.quod 

maxtmum  vitiumjnfra.deltberu prattrttu, ct-  ficn  poreft,  TfoutU.  ttf.  %.  hecmutemdtfpofui- 

iam  in  ius  atquc  ipem  inftitutionis  tan-  m«,quocafu  rcfcrcr.an  plunbus  filuscx- 

quaro  ordine  fucccdcntcs  vocarinr.  Sc-  dem,  vel  diucrfar  rcs  coniunctim  legats 

cundo,quod  titulus  inftitutionts  honora-  fint,  an  vcro  fcparatim.  In  primo  mem- 

tior  ccnlcarur,  conuententior  atquc  ho-  bronon  animaducrtimus,quoiureintcr- 

neftior,/ filtum  /.  ff.de  legat.frmfland.%fcd  cludilibcrisidauxilii  dcbeat.quodomni- 

etft portio.vbx  hxcverbaadrcmficicnualc  bus  propofitum  cflc  videmus,  Lre  contun- 

cffcrunt:  Cumhertditatts  non  modo  hontfto  ti-  c7i.Sp.ff.  detegat.j.l.prima. mfru. dt  saduc.tol. 

iulo,ftd  typlcnme  honort  tribuattturyitcm  L  leud.  maxime  illa  confideratione  admifla, 

iuLauu«.26.jj.fiquiiomtjf.cau(f.tefiam.%.no»  quoderi3m  contra  voluntatcm  parcntis 

cnim,  cuius  vcrbo  etiam  fubiicio.  7{o»  e-  fibi  talc  ius  aifcrcre  poffinr , di3.  l.fipenas. 

mtrn  cartt  doio pattr^qui  howrc proprio  omiffo  %  fiual.ff  dt tneffiitofteftament.  Vltimo  ve- 

f»opttrcompc»diumaJttnam  infittuttontm  ma-  ro  membroplus  difficultatis  cffeanimad* 

Lutt.  Eft&tcrtiaratio,quamobfcruarunc  uertimus,  quod  ncquc  verborum,  neque 

hoc  Ioco  Iafon  numcr. tj.  Franciicus  Arc-  rci complexuscofdem deuinciat,/  triplitu 

tin.  vtrfic.eli autcmratic  Salycctus  numcr.  t.  ff.de  verborum  fignificationibus ,  neque  con- 

Caftrcnf  numcr.  4.  Alberic.*»/w./.Bald.  mncUo  lcgis  intcrucnire  vidcatur,  quip-  . 

tx  r\ngc\./.i»fuis  ff.de libcrts typofihumuhe-  pe, qux  titulo  vniucrfali  colligatis  talo 

redikua  infiituendu ,  quod  fcil  cct  concilict  iusdcrcrrefolcat,  nc  quis  pro  parcetefta- 

i us;»ccrcfccndi,aJlegamZ/n«M  %.fiexfu».  tus  &  intcftatus  vidcatur  deccdcre.  Sed 

dj.jf.de  htrtd.  injiit.  Ec  quamuu  Vafquius  tamcn  non  puramus  a  rcceptiori  fcnten- 

fupra  numtr.  2u6.  hoccafuadmifctit  ius  ac-  tia  rccedcndum  cfJc,  qux  &  benignior 

crc  fccndi  cum  rcprehenfione  Ferdinan-  eft,  &  votoatque  confiho  Jegtflarorum  H- 

d  Bcrengani.qui  aufus  fucrat  contrariam  beris  fjucntium,  toto  titui.  detnefficiofteftit- 

fcntcntiam  coininuncm  afTcrcrc ,  tamcn  jwM/.accommodatiorcffe  videtur.  Vndc 

immemor  huius  fui  pronuntiati  hic  nu-  exiftimamus.quod  fi  vnusexfiliispartern 

tmr.2is-  & fiquent.  talem  fcntentiam  in  proptccca  non  faciat,quod  fit  exhereda- 

controucrlum  rcuocat,  vfus  argumentis,  tus.deporrarus.&c.amplcctcndaeffe.qu* 

quxfupracxvctbis&:  fcntenuaBrrtoli,&  fupenus  in  tah  difceptationc  conftitui- 

n,ulcorumaliorumordine&  numero  plu-  mus.  Nequc  cnim  hic  ramdciureaccre- 

ra  congcifi.  Vnde  ne  hic  (crupulus  nobis  feendi  agitur ,  quod  Ludouicu  Romanum 

fxpius  ncgotium  faccffat,  inftuutacon-  Lvnica.Codu  tquand.non pctcnt.parti accrefi, 

ucmeati  pattittone  oftcndcre  conabi-  nonfug  c,quam  dc  iufta  dcfinitionelegi- 

Z9  if-uc,  iusaccrefcendifin  lcgirimaportio-  timarpottionis.  Qjtodfi  vcro  filiusrcpu- 

ncreipuendum  non  cffc.  Duorum  cnim  diaucrit  partcm  fuam,hoc  cafu  cciam.di- 

alrcrum  neccdceft,  vt  parcnsfiiium  ncc  ftinguimusanidfccerir.antequamvcniret 

inftituctu,  ncc rite  cxheredaric,autdcni-  ad  accufationem  inofficiofi  rcftamenri,  a« 

quc,  vteum  inftirucrit  cx  legttima  por-  veropoftea.vtilhcidemjpbemus.quodin 

tionc»  aut  eriam  maiori  vcl  minoti.  Pri-  fupcnon  c^wjLquirepudiantu.tj. ff.de moffc. 

mo  ca(u  cum  rota  inltitucio  cotruat,  vcl  nfiam.  vtlcilicct,quirepudiantisanimo  ad 

tcftaroentum  vni  Mluroperquerelamcx-  hancqucrelam  non  veniant,  parrem  illis 

pugnari  poffit ,  &  rcs  hoc  modo  ad  cauf-  non  faciancqui  eandcm  aclione  infiituere 
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vclint,hic  vcro  purernus  largitcr  rcfcrre,  tium.l.  G«//*s.  §.in  emnibus-L  txtffc.fi '  tdSe- 
an  tra&ctur  de  porrione  infticuci  hetedis,  nutufcttnjultum  Tfebtlittnum.  I  qttt  qu.trt&m. 
anvcrofracrisfuiexcerrarcinftituti.  St c-  §. ft quivnam.ejr I-qui Sltibui.fi'. dtlcgtt.t.in- 
nim  heres  vniucrfahs  coheredem  habcat,  Jitt.  de  exhered. Itber.  in  prtnctp.  cx  qui  bus  le- 
£liasfruftra  adtalecompcndium  adfpira-  gibus  conftat,  inperfbnis  hliarum,  fcqux 
bit,/. quotiens.C.  dehered.inji.  cumhoccafu  pereasdelcendcrenr, non  opus  fuiife  in- 
habeatur  loco  legatarii :  Sinautemcon-  ftitutione  vel  exhcredarione  nominata, 
ttoucrfia  ht  de  portione  fratris  fui.vtrum  fed  habuific  illas  ius  accrcfcendi  ad  cer- 
heres,anipfe  prxferendi  fint;  exifttmoin  tamportionem.haslcges  fccutum  condi- 
ipfiusperfonam iuriaccreicendi  locum cf-  rorcm  diff. cap. Rsjnuttus^  non  exiftimarts 
Cc>tj%um.IJipoM4t.jt.§ffnff.todtmtitul.nc~  filjabuslegttimam iurc inftitutionis  rcl  11- 
quead  rem  pertiner,  quoH  idem §. intclli-  quendam:  fuperuemiTe  autem  poftea  Iu- 
gi  debeat de  querela  inofKciofi  teftamcn-  ftinianum.qui  promulgara  /.  mtximum  vi- 
trcum remedium,quo fupplemcntum  pe-  tium.injrs.de Lber.ej-poJlbuM.hcred.ytxoium. 
titur,locoquerelxfuccefrerir, /.*/»»/  modo,  legum  vitia  fuftulit.&jcquale  iusin  caulfa 
hoctitul.  &  eodem  iure  cenferi  dcbeat,/.  exheredationisinmafculis  &foeminiscd- 
eum.%.ittiuritrum.ffji  quit  ctut.iujl  .Jiji.ctujf.  fticuit. 

fad.non  obtemp.  maxime  cum  ceiient  illa      Cercrum ,  cum  hxc  lcx  canonizata,vt 
ofFcndicuIa,  qux  in  fuperiori  quxftionc   vocant,  nonfuerir.iuris  canonici  decifio- 
motafunt,quod  diuerfo  iure  fucccdcnics   nemadhucfaluam  efle,  fvixfcio,ariquid-  31 
ad  tale  emolumentum  ad/pirare  ncque-  quam.przfertimacantz  eruditionis  viro, 
u.nt%l.cmm  putrono.ff.dtbon.pojfijf  <\vodi\\jC  incogitantiusfcnbipotuent.  Falfumenira 
coniuntrio  legalis  intcrillos  locum  non   eft,  Imperarorem  Iuftintanum  poft  cHi- 
habeat,quiparriculari  titulo  nituntur.  Hi   tioncm  capit.  Rtj»»tiustlmpcrio  prxfuifTe, 
enim  inftiturionis  iure  ad  mcccflionem  &I.mtximumviiium,lctiph'{!Cc,qmppccum 
VOCantur,</.  2(oueS.ttf  %.tltudt»ttmttpit.    capituli,  Rtynuttus,  conditor  ,  quotcmpo- 
&  vniuerfali  tnuIo.ncdumeocafufufFjlti   re  Fridericus  pri m us.^fknobarbus  dictus, 
vidcntur  ,quocohercdcs  inftiruri  rcpudr-   rcrum potiebatur,  Annoiij9.muliis(ccu- 
cmhereditatcm,W/<!?././.§.y? exfundo.ff.de  IispoftIuftinianumImpcratorem,inPon- 
hertd.i»j?itut.  Icd  ctiam,  fi  quis  cx  frarnbus   tiflccm  elcdus  fit.Committendum  autcm 
portionem  fuam  rcpudiat,  quod  mulus   nobisnoncft,  vtcumnulluminterharciu- 
inftitutioniseo  pertinere  vidcatur,  &  dc-   radiflidium  fit,nosilIibcrah  intcrpretatio- 
indeneccffitudofraterna  ctiam  in  hacia-   necontcntionernaliquam  confLmu».Er- 
ftitutionis  fpccie  f  quam  anomalam  vo-   enim  cum  in  vcrbisf  natratiuis  nullaau-  - 
catBartoIus,  quodleges  &r  naturamhr-   dtoritas  dcfinitionis  conftitucnda  fit.nun 
arti  partim  ab  hcreditate ,  partim  a  iegatis  eft,quod  denudafadri  nat  caticnectuidcra 
&  fideicommiilis  habeat,  &  mutuctur)   cap.iabotemus,  cum  iihxcipfacomcmo- 
conftituiflc  vidcantur,  dtft.l.fi  ponas.§.Ji    raciovim  aliquam  habitura  fir,diuerfa  rc- 
ntl  item  l.ft  duobm,  12. ff.  de  bon.  poffff.  con-   larione  capj? ptttr.  dettjitmtnt.  m  6.  labcfa- 
tr*  ttbul.  Lprima.fJ.de coniung.  cum  emancipat.   ftetur :  dcindc  quid  prohibct  hxc  vci  ba : 
liber.  ^flterochd jflite  puberi  vltrtt  dottmt  qutm  ei 
Et  harc  dc  cauffis ,  qux  exprcflifle  vi-   dederat  ,domum  ej^  qutndjnr  hortum  in  eodem 
dentur.vthocnoui  iunslmpcratorintro-  tefiamtttto  relinqutns ,  fecundum  expoli- 
30  duccret.  fScd  dcliberatioms  clt,an  iurc  tronem  glofTae,  dc  illo  aftu  lntclligcrc. 
canonico  huiufmodi  folcmnitas  rcquira-   qui  per  inftitutioncm  cxplicetur  :  quod 
tur  ?  Glofla  enim  in  cap.Raya»ttm.  tn  verb.   fi  dtfpliccar  ,adhuc  nihil  pcricuh  a  tali  al- 
reHnquens.  Pauormit.ibidem.  Imol.  numer.j-.   legatione  efle  potcft,  quod  non  intcll.-  v ' 
Coutrruu.ibtdem,i» prtncip.  ftatuunt,  huiuf-  gamusab  ipla  AJtcrocha  huiufmodi  qux- 
modi  conditioncm  ctiam  rcquin.  Ccte-  itioncm  motam efic,  cum  non  pcccntt  iu- 
rumdiflentitHoftienfis&multiahi,quos  dex  oflicium  fuum  accommodarcneque- 
recenfet  Valquius  hit  numtr.  234.  verjicul.  at,  Lqutru.  %.  hoc  auttm  tudtctttm.ff  dt  dt- 
contrurium  ttnuit ,  vbi  ait ,  fentcntiam  Ho-  mno  tnftclo.  tjr  leg.jflio.  fi.  dt  Itberii  tjy  poji- 
ftienfisvenfi1mamcfle,^»»».c«^/>.^«M»-  humithtredtbminjhtutnd.\  Vfqucadeoigi-  3) 
/«*,vbifilixeftrcliaalegitiroa  iinc  men-  tuthancinftitutionisfolcmnicaccm  tequi- 
tioocinfticutionis !  deinde  I.mtxmum  vi-  rimas,vt fi parens inccr hberos tcft«mcn;u 

faciac 
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ticiatilJnd.ip<um  hac  legcminimc  (olua-  num.  i.  vcrfu.in  etgl-JJi,rb\ pert'fiim  ptrcn- 

m:is.Tamctnenimg!oir*hicw  vtrbo,titu-  tes,  Albcachicnumer.i.  Curciusiunior/^ic 

j4  ./•  ■" &gttifftpnc*p.ftptterJn  verb.tnftttutus.  de  confuttijfimt.  %.ex  tmpcrfedo.  numtr.  //.  A  le- 

tefttment.tn6.Acotnfitmmt.buiustitui',Itfon  xand. I.inter cctert.jj.  de  itbcr.  efrpotthum.be* 

h<r \<u.i6.pott  ttcob.Butr.dr  Anton.de  Butrie,in  red.infiit.numer.}.poitItcob. deArent, Petrum 

c*pitul.Rgynut:s/4.(JMtttziUn.nct.tb  io,. Boer.  & Cynum , Bald. inrepcttt.inctp.fi ptter.dfte. 

futfi  26j  «um.f.addensnumtr.j.hiin  con  Ferdinand.Vaiqu.A/r  nu.  228.  B;r- 

iilio  B.irdeg-.lcntl  iud-carum  cifc.  C.ilctn.  crand. confii.70.num.}.  volum. 2.  Emmanuel 

eovftl.7}.  Kum.r.  Fubitn.  injms"'t<ent.  tS.cut-  $ oarc  z in  Thefiur.com mun.  opin.  in  verb. Ugi- 

JliQn.pr;hvf>.tl.  B1r.0l.in h^tuihcnt.  n*mir.+.  timt.nu.79.  B  ipnfta  Vdlalob./» eodtm>  virb. 

idcm  Birtd.w  l fme  Itbcrtas.  §  cxdutlitttr.ff.  Ugittmt.num. ^.adfcruntqucinfulcimcn- 

dc  ture  p*tfonuw  HufiicnC  tnj*t  (uinmt.de  tumfuacconclulionisnon  minorismomc- 

tejittTiini.  J)omtn.  Je  $.  Gtmtmtn  tn  c  tD.fi pt-  ti  &  conlranria:  fundamenta.  Pnncipio  c- 

ter  p*tt  rjr>'f:m  tf  vtrb.  wflnpit. /  / r.  6-  Olft-  nira  §.  tttudtutem ctpttuUtm, coram  impref- 

Juxriusmjiuprxxt,  tttuUifhccrfJ^r  vhim.vo-  lionis  molcm  fuftincre  &  rcprimcre  pof- 

lunttt.  c »r  rpn L ft/ium,  pcm, trfri.f*mtl. er.  fe  videtur,qai  cum  deparcncibus  &  hbo* 

tifcnnd. num.  Si.  Rut^.iuhfti^.  nun.6.Jibnt.  ns  loquatur ,  hanc  rarnen  obfernacionem 

contrarmui  (tatuaiu,  mducti  his  rationi-  requirir.  Sccundo  pugnac  pro  hac  aifer- 

bus,q  jodin  rcftamento  condito  interli-  tionc,  indubirata  luris  noftri  enuntiatio, 

berosomncsiolcmnitatesiuris  ciinlis  cef-  Icgcm  gcncralcm  refpondcntem  fermo- 

(cmj.htc  confultiffimt.  §. eximprrfifi.de  te-  maccipcre  intcrprctationem,  ita,vtper- 

Jlimtnt.  quodquc  rationcs,  qu.c  loicmni-  fonas,  qia?  ahis  priuilegiis  (ubnixar  funr, 

latum  iubnlitutcm  fi.u.ican: ,  dcqwbus,  Cfum cornpk-Ctacur, l.prtmt. infrt. de petit. 

ittt.  iulcmtu.infrt.di  tt    m    r.(£  l.huus.ff.  dt  hcrtd.  I.  infrtudcm.  §  Jintl.Jf.de tefitment.  mi- 

n itttur.  Witm.  in  pcnoais  £!m* um  non  in-  Ut.  K^ftcttt.  Itbr.  4»  Ptrtdoxor.  ctpttul.  decimo. 

terucn-r.nc,  qui  bu>  iam-  anrea  hercditas  TirttjutU.intrtclAt.de  vtroque  retrtcl.  Ter- 

dcbeatur,  ita,  vr  cx>uj  f.ilti  committcn.  tio.quod  muidiotius  vtdcatur,teftantem 

d:  fit  occafio.  Dw'indc,quod  hacdc  rcvi-  inter  hbcros ,  nonnullos  fuo  iure  frati- 

dcacure{u:tcxruscxpicHiis,///f.f/>//.  Rtymt,  darc,&  aliis  cumulatiorempartem  relin- 

tius.  txtrt.de  tcfttwcnt.  V!c.in.>,  quod  j/.i-  qucre,  quam  ti  hoc  coropcndii  in  cxtra- 

ternum  tcftamenrum  cx  cradir.one  clof-  ncum  confcratur .  §.  igitur.  Infiitutio.  per 

fx  ia  i  cihcredt.  §.  cum jfitt.  tn  vcrb  non  vx~  quts  perfon.  nob.  tdc/uir.  tjr  l.  cum  optrtet.  Co- 

ittit, quaro  Imola  &  Alcxand.  ibidcm  tna-  dtc.de bon.qutttbcr.  Quarto,quod, vt  fupra 

gnoperc  dcprardiccnt  habeat  vim  claulii-  dcmonlrraui,  iura  Digeftorum  vt  i.inter 

Jxcodicillaris.quarcxpronuntiationcB A-  ceternt.ff.de  Uberis  ejr pofthumu heredtbm tn- 

di  tnl.quoitens.  Ctd.de  hered.  inflit.  CtfirenC  ftituendx.  Codi cisi.mtxtmum  v///«/»,No- 

conft.  4fj.  incip.  fuptr  punclo  au»  cfujtutur  ,tn  uellarum ,  did.  conftttut.  tif.  §.  tiiud  tutem 

ttfl&mentxmCtt  nulium  Rtph.Cuman.l.bitvtr.  ctpit.  hanc  folcmnitatcm  inter  liberos 

bis.Jf.dchtr.d  inftit.i^Alcxini.inl.ntmquoi.  prarfcribant,  quodque  rationes  a  nobis 

§.  noncmnit.jf.td Stnttujconjultum  7 rcbtlht-  coniidcrata;  in  pcrfona fiJiorum magis  vr- 

rtum.  Sichxrd  hic  numtr.16.  &  tandem  Iafon  geant. 

hi:numtrovtg((imojtcundo,hoc  taaivcrum,  Qti  btis  praelibarisf  non  eft,  quod  re 

quavcriftimum, aucvcipfcaic,quam  (acru  formidcmus  illa  (uicuJa,  qua*  ab  aducrfa 

£uangcIiumproficeatur,tamcnnasautto-  partc  excufta  videraus.  Non  enim  iufta 

ricaccs.&acccrfitalcgum  &racionum  prc.-  collectio  eft:  gutitm  Joiemnitttes  iuritei- 

fldia.nonexiftimaui  tanti  facicnda,vt  me  usUt  in  ttfl*mcnto pttm  remifftfnnt:  Ergo, 

dccurru  fulccptz  aiTeitionis  excuccrcnc,  etitm htcebfiruttio :  cum  tocJcgcs,qua;no- 

maximc.quodcommuncmfentetiampro  mmacim  corredx  non  func,  rcclament: 

hac  ftare  animaduecccrcm ,  quod  Ialon  toc  raciones  calc  commentum  obteranc, 

minimc inficiatur.  & prxccrea  nondum  cuiccrinc  inftitudo- 

Enimucro  hanc  glolTar  cenfurara  no-  ncminlegitima  pottione  magis  cfte  iuris 

cantacquetefellunc"}" Azldosin l.t.jfdc bon.  ciuilis,quam  naturalis, l cumrttio.Jf.de bon. 

pojfejf.contrtubui.  Cifrrcnl.hicnurnerf.Sa-  dtmntt.LJcripto.Jf.vndeitbert.l.ntm  etfipi- 

Jycct.  numer.  1.  vbi  tcftatur  glofla:  rcfpon-  rtntibm.  Dtgeft.  de  inojftciof.  tefttment.  I.  mt- 

iu  m  commum  calculo  damnari,  \ ulgoC  xtmum  vttium.  itifrt.  dc  Uber.prtterit.  cuius 
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rcfponfiontsponderc&moru  fequeciaar-  ^w^  GuiliclrawBcftcdidi^jbw»^- 

gumcnca  labcfa&ata  quoque  COnctdcnC.  bo ,in  eodem  teftamento  rchrrquer.s ,num . /7.  Co- 

Qjjnd  ennn  hberis  etiam  abinreftatodc-  uart^.t.nu.p.  Barbatias  »»./*.  Alcxand.ar 

bcarur  hcrcdicas,  non  illum  fenium  &  ex-  inamtsuod.  § .  non omnis. Corneus/.y uotiens» 

plicationem  admiccir,  vcparer  poHitius V-  Cod.  de  htred.  inftit.  nu.J.  K  mraanri  cl  dc  Co- 

ni  debicum  in  alium  rransfcrre,  omiilis  fizinctp.fi pater,de ttfttment.tibr.6.inverb% 

omnibus  folemnitattbus,  tcd  pouus  con-  bonbs fuis,num.  14.  kodericus  Soarez  /.  qha- 

trariumcollegerir, quod cum  hcreditasil-  nitm  inpYiorthus>hoctttut.m  i.limitat.  Dida- 

lisex  sequo  dcbcacur ,  auc  lalrcm  lcgitima  cus  dc  Spino in JuoQtcuU  tefttmenttr.titnl 

portio,^. /. cum rttio^tjrL maximum vitium,  deihftit. hcred.nhmer.jS.  idquc argument.Z. 

in  cauiTu inftitucionis  maiotcautela  lerua-  cogi.  §.  tjr  generaHter.  ff.  ad  StnttufconfuUum 

ri  dcbea t,Iftfi/ius.  §. commodtjjimt.  L inter  ce-  Trtbctittn.  £c  hanc  opintohcm Didacuslo- 

tert.ff.de  liber.tjrpoithum.hered.inftit.  Lflto  co  iupra  defignato  allegat  communcm. 

praterito.ff. de.intuft. rupt.tjrirrit.facl. tefttm.  Quartum  lafonis  arguracfitttm  ex  eo  re- 

Btld.in LhtcconfuUifJimt.num. 2.infrt.dete-  felli  poccft,  quod  concrarta  conclufiocli- 

fitmtnt.  idquc  maximeprocedcre,cum  fi-  ciatur ex  l.  ft frtttr  C '.  de  fdtuommiff. adco,vi 

lii cx  incqualibus parcibusinftituci  funt,  vt  D1dac.C0uarr.fx d.c*p  R ijnuttw. §./.  &  an- 

trtdtdcrunt  Coutrru.num.$.  Roman. conftl  jSj-  re illum  Viglius  in  %mafeuL  Inftitut.depupili. 

Dtcituconfil. ios.  tdtm  DecituL  t.  C.  vnde  iibt-  /i^.huiufmodi  commetitiam  imerpre- 

r'u.  Tiraque/Lintraiiat.deprimogen.quaftio.  «a.  cactonem  iroprobenr1&:  conftituant  cliu- 

num.4.  LfintLinfrafamtLerctftund  Ei  quam-  (u)ara codicillarem  in  t  c  ft  a  m  cn  to  inter  fi- 

uis  plenquc, vc  obferuautc  idcm  Couarru-  liostunc  lubaudtri  poiTc,cum  id  filius  cx- 

uias  item  f  erdmand.  Vafqu.  hbr.z.dtfnc-  pcdiat.non  fidelariiohc  corum  agatur.  Et 

ttff.crtat.  %  .2  .limit.-j.numtr. 67.^0  hac  con-  fancabfurdum  iudicari  poffic,quod claufu- 

ciufione diflenciant, camen  iidem  hoc ad-  lacodicillaris  plus  polfir, qua ipfi codicilli, 

miccunt,  quando  efTcc  maxima  &  iniurio-  in  quibus  hercdica*  cicuio  infticutionis re- 

iainarqualicas.qualemhancidcm  Didacus  ltnqui  hcquit.Lroff.de codtlL 
cffcputat.cum  nonnullis  hberisinfticucis,      Pracccrea  pnncipale  noftrum  pronuh<- 

cctcris  ignobili  titulo  legati, vel  firaili ve-  tiatum,qUodliberis  riculoratticurionisle- 

lit  fatUfacere.adducensitafenciencesCur-  gitima  portio  rclinqucnda  fir,  etiam  alia 

tium  iuntorcm,  Antonium  Kubeum,So-  explicatione  ornandum  duxiraus,  f  vc  fi  57 

cinum,  Catolum Molineum.  Diucrfara-  Icgcmubicipali  aucta  vclmutatalegitima 

tiocftinlcgacis  &  fideicommillis,quibus  porcio  fic,  adhuc  camen  hanc  folcmnita- 

augcrcaliquem ab inteftaco velir, l.fina/.th-  cem  dcfiiercmus,Lx/Zf**»</ L  nam  quod. %. 

fra.famtl.erctftund.  ln cadem  caulla cft ccr-  nonomnUff.adStnatuftonf.TrebcBum. Romatt. 

tium  argnmentum* cum  ibidem non  con-  in  Lfiquti priore, eodtm  tttuL  laann.kbimoLm 

ftcc  >  an  Altcrochar  iure  infticucionis  quid  /.  /;  vira.  §>  de  viro.  Roderic.  SaaretLquaniam, 

reli&um  fit ,  an  alio  modo :  quodque  Al-  hactituL  lafin  hic  numer.  24.  Ferdinand.  Vtf- 

terocha  non  fit  conqucfta  dc  omiifa  fo-  qntuthichumer.240.cutn  ftatuta  aiurcciui- 

lcmnitatc,  vtiamanccadiximus.  Liccret  li  interpretationera  recipiint,///i  honora- 

przcerea nobis  confugerc  ad  aliam  foluu-  riis.)Si %.prima.ff.de  tbligat.  faatlion. LfinaL 

onem,quod  vcrbum,  relinqnens,  qUorief  ff.dtdecrttutb ord.fatiend.  Lvtgrtdatim.  %.pri- 

cunque  confercur  in  pcrfonam  filii ,  qui  mo.ff.  de  munertbm  tjrhanorib.  L  in  Uge  cenfi- 

nccclTario  inftirucndus  erat »  inftitttuo*  fia.ff  deverbar.fitni/catitmb.tap.tum  dilt- 

nem  concihet ,  vt  defendunt  eodem  loci  ilus,  tXtri.  de  cdn/uettut.  ejr  ihidem  tnnoeent. 

Panormitam dic7. cap.  Raynutimy Detius  tn  L  in  verb\e!e8i$.  Ptnofmtttn.  num.21.  ImoU  nU- 

humanititu.Cod.de impuber.tfr  aliufuhftit.nn-  m&.i.glaffami.final.  §.  computtiiont  in  verb. 

mer.j.  x^iUxtnd.  confiLsO.  nMmer.  tr.  volum.?.  apptobautrit,  tnfrt.de  turtdtltb.  tjy  ihidem Baf- 

Sedtatncn  illud  matunori  iudicio  fcfuan-  tolJtnm.S.  ^beric.hn^ijafinnlt.rj.  CMevo- 

dum  ptttamus,quod  aduerfecur  i.aUudquo-  ckim  hb.z.  arbtt.  qutfi.  tafn  321.  hhm.  ij  Cc  in- 

quecapitulitm.  &  §.cetcrum.  T^uditts.  quod-  finitt  aIii,quos  recehlcmus  in  noftro  tra- 

2|uc  talcm  ttaditionem  improbent  lafort  c\it.deprafcripi.part.2.membr.tiCap.r.numJ. 

iennme/.jj.  pob  Alexandrum  fibicontra-  &ftq> 
rium,  Angelum  &  Antonium  deButrio,  Coniccjttenscircvidcrtir.^tcumneruoi 

Imola  iMd.et/>.Rynutiui,n»mer.j.exiri.dete*  principalis  noftrab  cnttntiacionis  ita intcri- 
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38  deriraus,tvreriam  nonnullos  cafus  cofqj   ginroarportioninorefpohdeat.  tunccucri 

noftr.  cx.ft.mant  .ugum  noftrar  fandio.  gis,*».,  modoMtitul.  vr,quod  dccft  fup. 

n.s  cxcuftlirc,  &  qu.dcm  fi  parcns  nullum  plcatur, §.  W«n  4^iL.  ^  ,£ 

in  fuo  tcftamcnto  hcrcdcm  inftuu.fTcr/ed  ***** 

qubufcunquclcnprurarvcrbisvcliudicns  ^ffshtctnverbotttuLaH.mfeaHuntJA/bri 

volunratcm  exprefliflct:  tunc  cnim  hcct  tmnm.t.BM/dmnu.t.AL/Jpl„cfp  c2e"} 

ab.mcftarohbcr.adrucccffioncmvoccn-  «»,.*$*r. VuLmmmZt'eJ^l 

lurdcfuna.d-rpolitiocuftodindcbcrcr,/.  C^i^^^l^ 

^^^M^^y^f^  ^^..dqucadcoobtmcrcno^ul. 

SS2^t  c  A^? U  9t*\Vt  fl  Parcn$  ««^prohibuilTcrr 
»*mqmm,»n.s,  C fmtt 'ercfc  pr*tereM  BmL   nc  fihus  plus  petetet,  etfct  taracn  fupplc- 

tf* Sccun-  tioni  Jocus,  ncquetcftamenturaproptcr. 

do,fiparcnsd.u.dererbona  fua,&  vnicui-  czvid^ctm^oderic.SoMrez  mrePeUamomi 

que port.onem  fuam  aftignarct,  nam  talis  i»p"onbmmcHidentiMl,bm.num  t<  quod 

diltr.butio  viderurhaberiprolegitiroain.  id  v.dcaturcomprchcndi,^.§  W*/«» 

ft'fu?'onr, iL1uottens.infrM.ftm,LercfcHnd.&  d,/p0/u,mm.LMuhMeiCrMffmdtcl.auM/iion  22 

th,demg/o/fM.ufonhicnum.24.verftc.fex,oU-  mtm.j.                              *  J 

S^feT^^^f1  Plurcsahascxceptioneshociocow^ 
^r.^mW.&irapoteftcxaud.r.  Icx   c*A?*"/.  profequitur  Iafon,  itcm  Fcrdi- 
^t*£*/TL^**i  dm?Ufrim.%.ji  nand.Vafq.*.,,,.  fcdcummuJtzmihifu, 
txfundo.ff.cie/icredtb.tn/Jtm.^uzpoKmm-  fpecr* fini,illasatringercnoiui-tcmpera 
tcll.g.no(traauthcnt.dumait,quoquore.  rcramem.hi  n6potui,quin  vnam  cxpr*! 
Uct.tirulo:  Katioeft,  quodtuncobfauo-   cipuis.ancumparcns  fdcccra  fihofuore  ,o 
rem  patns  &  hberorum  ralis  diftributio  hnqu.r  pro  fua  lcgitima,  nec  adiewrit 
habearv«mtcftamenri,^M/^*«Wr.  quod  in.Il.sdeccm  cundcm  heredcroiri! 
*49<  rwdo,  fi  lcgirima  porrio  adfcnba-  ftituerot,  an  vidcatUr  fatisfeciflc  difpofi 
tor tituk) rubftitunonis,/^ htc mmmera^  tioni  Jcgum  exprcflara  inftiturionem  rc- 
rMfi».»Hmer  2Si.R,dmc.So*rez.l.qH*»umm  quirent.um  in  d.fccptarioncm  rcuocare 
pr,or,bm.,nf^ eedmtuul. mmm . .  ^Uxsnd.  Hoccntm  fufficerc  conftituunt  BartoJ  in 
LwerceterM.ff.deitberU&pofthmm.hendbm  Muthent.fa  \vmdtfifmms,mm.t.&tbtd.AU 
mftttuend.bi  rat.ocftiopromtu,quodgra-  XMnd.tmdd.t.Bitdjtu  4.C*ftr.nu  4  FrMncfcm  4° 
dus  illc.in  q-io  fihus  pr*rer.tus  eft,pro  nul-   Artttn.mprtnc.  Cumtn.  Lhm  verbU.  ff.de  hired 
lo habcarur,adco  vt  teftaroenturo  abipfa  tnft.n.  ..Rom./.nomauod.%.non0mnm.ff..dsC 
fubft.f.tionc  incip.at.  /.,.§./*,/. ff.de m-   Trebell.BM.  LhumamtutU.tnfrM.  dttmpuber 
tufirupt&trrttf^teftMm.L^.ftnMlff.deli-   &m/,« /itbjlit.nu.2o.&ibidem  C*ftrenf.Frttn- 
ber  &pofthum.  hered.  inft.  t.  ex  fitcl,  §.  Lnctm.  cifc.  Aretin.  Comeuscol.2.  Corof/Hsnum  t4  De 
ff  de  v^.&pupi/l.fubfi.  LftftUmfMmUtm.ff.   ctusnu.}.  BMrtotus&RMfhMeiFuUofint  ftn  /T 
dchered.mfttt.  Quarta  declarat.o  fit,fipa-  tUpccuUegMt.Ru,n.conf,t.24.nulilib^ 
rcrautmatcrom.ttcrcrInft.tutioncm,vt  toLtonfU.S}.y^UxMnlconfih7.num  20  ttem 
nhis  confulerer.&proprereaad  reftmitio-   conftl  tiS.mftn.Ubr.6.  N.tunturautcm  his 
nisconi.J.u.nfcfccontul.irenr,vtpermo-  pot.flimum  arguracntis:  Primo,qW«f 
dumfidc.coramiffi,fcilicct  hcrcd.tas,aut  Lh*m4niutu.tnfrM.dtimfub.& ML/ubfitt  a 
Jcgitimaport.ofil.is  rcfcnbcrctur,  Lmtttti  pcrtc  v.dcatur  caucri ,  quod  parcr  lceiti * 
»onnou.^.deUberu&pofthum.hered.m/itt.L  mam  porrionem  rcliqucrir.  Sccundo  cu 
ftemanctpatm.fdcbonfofffftontr. ubui. Lfi>   idcm  rcperatur  IfctmusMtttul.  dum  ttx- 
ttmmitrem. h»c  tituLl. cmmexffUff  de  vulg.    tus air,  quod  debitam  portioncm  rcJiquc" 
&pHp,n.fubflttnt.LSetmSMturniumff.MdTrt.  rit.  Tcrtio  argument.  Utthemt.  vnde TpZ 
be/t„numSenotufconf»ttum.  Glofft  mifcimm.    rens:  qua  v.detutcomprchCnd.,quod  luf. 
%.repiettonem.&tbidemBoml.&4ttiufonhic  ficiat  rchnqui ,  quid  nominc  FaJcidia; 
w«w.2^f4/y»/«/»4r.a/tf.quamuisiiJctexrus  Qumo,  quod  cum  ahquid  Tub  certa  for- 
longcaham  interprctatiorrera  recipiar,vt   maricridcbear,fufficiatilludcxplicari  ocr 
oftcndemus  inl ftfM.mfrM.de mfttt.&fub-   arqu.pollens,  Lfi prMfes.  mfrM.de fente»t  & 
ftu.fuhcondit.ftc7.  Qu.nto,fit.tuloInfti-   mterLoc.  omn.imdtc.  collatione  fa4»  curo  / 
iurionisccrtarcsrcl.ctafit,qu*fortaiTcle-  inftmtntiU.ff.dtrtmdtc.  Quinto,quod in 
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dubiodcbeamusaraple&iillamlenrcnria,  *  OptmoAfartinhtxiflimantue 
quae  pro  confirraationc  ceftamenci  faciat,        cum  babere. 

I  fiptrs.ff.de inojf.tcflam.  Scxto,quod  VCrba  '  'DtfitnlUogloffa & multormt, D°H*r*m, innrt/fi, 
.    fiatintell.gcndaiccundum  fubicaam  ma-        *nca»fatxheredMtonuteftamemo  comprthenfa 

.  -0  r    *    n  •  i-     ■  •  ht.qnammen prooart  nequeatu. 

letum/.fevnoaua-alt^.tst^Vtt.mCtput  6  Comrana  ftnttmta  Fntgor»,  tntam  hodtt  qutre- 
tx  conamclo.fi. toctt.  atqui  fubie&am  roatcn.  Umtnoffiaoftitftamtnn  locnm  habtrt ,q«*m«U 
am  fic  fuadcrc,  vt  haec  vcrba  inftitutionis  caufatxhtrtdatwnu  m  itftamtmo  txprtfa  non 
vim  complectantur.  Septimo ,  quod  folc-  fit. 

mnirasinrrinlecaprzfumenda  fcmperfit.  7  ^rg»tntnm  ambut  h<u  vlttma  fimemia  inmtt- 
l.fcttndum.ffdtvtrb.oblig.O&zuo,auoA*\i-  _  .  A. 

£  .  ii  •  i  *,r  *    &mt*itia  aMttorit,txiltimantM<J7l  Cartinr  optnto- 

&ore  Valquio  dehac  revideatur  elle  tex-   ir    ,  tr  -Z  r 

*     —  «  .  i       .      „,        /      .  /  ntmveritrtm  tfft,  rloffa  auttm  &  communtm 

X\xs,t.GjBtts.$  ljf.atltber.typojthum.htredtb.  tnttorenu. 

4<  //6^//.tD  lIcntluntautcmi8.:contrariafcn.  9  ^^MmtntaquibHthtcftntentiadeftndatNr. 

tcntiam  tuenmr  AngeI.Pcrulin./«4«/^<*»/.  ConfitattoargMmcmorHm.qnaproprimafinttntim 

vndtfi partm.inprinc.  Salyrtt  ibtd.nu.a.  tdrm  addtttla  fttnt* 

Sifycetttsmlfmmamtatk.Cdtimpuh&alfub-  ^  Vmmlul  tam  fauorabilc  cfletvidcar',  1 

Jltt.Ioann.ablmol.tncop.Raynuttus.&tbtdcm  V^quamdcfcndcrc,  vlnmuro.&  q,  nun- 

K_sfndr.Btrbat.tdtm  Imol  tn  l.hts  vtrbts.fi.  de  quam  3rnpJ,u,  rcdlt  arbitrium,/.  t.Jupra  dt 

htrtd.tnfitt.nu. . .  Altxondl.hnmamtatu  nn.2.  jttrejxntL  Ecdtr  Ec  luftinianus  per  cadem 

*.btdemCorneuSquiinhacfcntcnuam  pr,dcc(  if  .rum  fuorum  veft.g.adccurrcs, 

indinzt,Mtxand.tni.namauod§.nonomnts.  anitnaii.icrtcret  pcr  inoffic.ofi  qncrclam 

f.adSC.TrtbeAttemeon/it.7o.ltb.j.nu.u&p.  iua,cia moricnuum fjtpc& finedift.na.o- 

tftbtd  i7)  Carol  tJMoUn.  tn  addtt.  vbi  allegat  Dfl  cohucl!i ,  iiuealiquid  rcl.a.im  fu.ffiet  fi- 

idcm  fcnnc  rCS  Gu.helm.Benedift.  tc  a-  his>  fIUc  -j-non  foffct.t.ptrentibus.  i.Papt-  x 
.  lios.addcrv,  Aicxandrum/W.t///.w///.pa-  auPntam  JfJtinofjia.ttJlamtmt.  tttm 

tumconf.  icratercfpond.irc&proptcrea  ^nal.lnjht.tod.wul.  vt  parcntumpudori 

^zfercndumeflc,quod  ab  codcm  rrada-  uarcercr,.riquein  vcrccundiam  naiurx,  vc 

tur  m  locis  fupra  allegatis ,  item  conftl  t4o.  ail  §    mftuut.dttncffciofttfiamtnt.  &  quo- 

Isf,nhtcnum.2S.rJ\Urfi>.tnftonoub.tss>.  Dc-  dammodo  vtrifque  tam  moitu.s,  quam  li- 

fcnditurauccmhaccopiniocx  cqucnt-bus  bcr.scoium,  vclahispcrfonis,  qu.busca- 

rationibus  primo,  quod  verbum  rdinauo,  dcmaftio  competctc  po;crar,con(uIerer, 

«dieaumccrrarquorz  bonorum  ad  infh-  hacIcgcpromulgata,cauit,vtfiquidcmtc- 

tutionis  cauflam  transfcrri  non  poffit , Bar.  ftantcs  mcmioncm  dc  h.s  pcrlonis  in  rc 

ttfiwLtnturio.circafin.nn. .  .fj.  de  vtdg.  &pu-  ItamclUo  fcc,ircnt,  &  ahquam  iis  quanti- 

pttl.fubJlit.Wrfenbtc.Witniar.s.lnjht.dt  tn-  talcmin  hcreditate,vcllegato,ve!ndcic6. 


mcn; 

Imol. t.tm v*romtmrnm*if  jj.nrmrwm.mpun  hatcquerclatompcterc  lolcbat,  non  pof- 

Secundo.cumnoulufficiatdeccmfimpli-  fCnccalcmaccui.uioncmamplius  inftituc- 

citcrrclinqucrefjlio.cum  tamen  illa  ccn-  re,fcdfblum  dcfidcrarc,vt,quod  decffcc 

fcanturdariproleg.tima.  W/.rffyiur/*»».  lCgitimae  poruonijupplcrerur,  nifi  here- 

/:^/^.F4/!:/^itaq'ioqiicUtisnonfit,fiil-  dcsinftituti probarcpoifcnt^illosingratos 

lud  dtlcrtc  comprchcnd^cur,  quod  quo-  cxftit»flc,  PorroNoucll.//f.§.4//W4Wrw. 

cicfcunquealiquid  exprimitur,quod tacitc  {*pit.(jr§.hjtc  auttm  dtjjtofutmus  .tum  §.cete- 

ineft,  talis  exprcffio  nullius  fic  raomcnti,  r-w>  cadcm  quidcm  dc  fupplcnda  portio- 

l.jjf.dtUgat.1.  nclcgitima  ftatniflb  Iroperator  vidctur : 

LcX,  O  mni  modo .  $0.  abrogantur  ramen  illa,  quar  dclcgato  &  fi- 

dcicomro.flbh.c  comprchcnfa  lunc,cum 

.   HM rf  r ■Jwrf.fl*  tm^i» tUtotm*  a**A  11  *ul«sInft,tu«°™rcquiratur,adeo,vtnd' 

'   '^tM^ST^^^^  lufficiat  lcgati  titulo  lcgitimam  porno- 

*   InteUet}wpraftmultgu,tfrcanfaquart  tntfipple-  ncm  reliquiffip ,  &  a  rcliquo  cxhercdafTe, 

mtmtirtdmclnmjit.  quod  olim  obrinuiiTc  videturifed  necelfc 

i    An qacrda wofflctofttiflamtntt adhuc houtt mtut-  lit,vtid fiactltulo  mibnuioms^vcl  vtin \y{\ 

fpoftt'  cxhctcdauoQc  aliqua  ex  quacuordecim 

cauffis 
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cauflis  ibidem  cnumcrans  comprchcnda  mcnro  non  fit:  idquef  ex  argumentisfc-  7 

5  tur,illaqueabhcrcdc  probari  poflic.  Qua  quentibus.quodluftinianusnon  videatur 

de  caufla,f  cura  hxcita  fefe  habcant,  nc-  vno,aut  paucis  vcrbis,quar  tot  legibus  & 

ccflano  inquircndumvidctur,  an  qucrc-  conftitucionibuscum  tanta  confiln  matu- 

la  inofficiofi  tcftamenci  adhuc  hodic  mo-  ritatc  lcgum  monumenris  confignata  c- 

ucripoiTjc.£nimucro,t//ji/(7/1pJ^c  §.jfn.In-  rant,  &  longo  temporis  vfu  confirmara, 

flit.de  inoffictof.tejlsment.in verbpro vtriUpor-  fubuercerc,i Ifqusndo  hoc eodem  tttul  maxi- 

4  titae.-f  mixrtinus  sntiqusu  inttrpres, tttm  It-  mc  contra  confijetudincm  fuam  p;  ohxa 

cobus  deBelion.  rrznciCc.rXtcun.iftsutbenttc.  commemoratione  cauflarura  Sc  prardica- 

txcsuffk.  C.deUber.prsterit.  vtipfcfcfcnfifTc  tioncfux  folicitudinis  plcrunque  vtcntis. 

tcfctij.iff.de  tef  *».y.exiftimauic,anulIo  Sccundo.quodluftinianus  dicl.T^outll.  v- 

amphusinofficiofumteftamentu  dicipof  raturhis  verbis : i^fotttfirxTtiin&uTUL jfc-  1 

fe,quam  a  fratribuspr*teritis,/./94f /■**,£»>/.  ^^Adc^Infirmsre  stQue  euertert  teflsmcn- 

^frstres.hoctit.^ Ceterum  ipfa  gloihtbidem.  tum,§  ■  <gitur.  cJr^./iuetAfcs,  quae  verba  co- 

itero/i» 2{*ucB.iis.§MtHd*utcm cspit. in ver-  arguanc  f  ubfifterc tcftamentum, ledimpu- 

bo  nomtnsttm,  quam  eodem  loci  fcquitur  gnationelabefactaridcberc.  Tcrtio,quod 

B*nol.num.i.(jr7.  Portius  «**»..*.  ejribtdem  quamuis  Iuftmianus  proponat,  non  Iicc- 

lsfontn  sddttion.  losn.Faber.num.j.S.bneidcvr.  rc  patri  cxheredes  filios  facere,nifi  certam 

num.is.  Wtfenbec  num. 4.  Bxld. tnsuthent.ex  & lcgi timam  ingratitudinis  cauflara  adie- 

CAuff.num.jo.  C.de  ltber.pt sterit.  Iafonnumer.  ccrit.non  prohibcat  hzc  vctba  fic  intclli- 

tt.  AUxsninum.2. Sttycetusnum.4  & /.  Cur-  gcrc, vt  non  liccat  cxhcrcdarc  pacri,quia 

ttm iuntor num.42. B ildus tn suibent.non licet.  iusfit,tale  tcftamentum  per  querelam  e- 

eodemtitul.num.s.foH  Iosnnemejr^yf^ouemt  uertere,  srg  l.cumrtuio.ff.  de bon. dsmnstor. 

item  Csflrenfnu.t.  Bsrtol.  Lprims.ff.de  tejlam.  Quarto,  quod  nouum  non  fit,  fi  poftcrio- 

num.s.  &ibtdem CtJlrenf.Frtncifc.^frettn.nu-  rcs  lcges  fccundum  vctercs  intclligamus , 

mer.  1.  verfic  met gloffsjbiyfedquiddtces,  Za-  prxfeuim  nc  nimium  ab  antiquo  iurc  rc- 

fiustit.  'cimffictof.ttjUment  nu.t.  <^A*tonGo-  ccdamus,&cumprobabilt  ratione  cuirari 

nseztui  vsTiir.reflnt.  tom.i. cap.ti. num.to.  lu-  corrcctto potcft.  Qu  nto,quod  cum  Pau- 

Itus  CLrus  %.ttfl tmentum.  ttusft.40  num  2.rfr  lus  fcripfiifet,  vt  colligitur  ex  l.fi  quts  in  fi§ 

Jequett.Fronctf  CMttnttcAltb.4-titul.tt.nu.3s.  ttllsmtnto.%.Ugu,hoc  tttul.  filium  lnfantcm 

G0zAdtnJ.Qutfepstru.num.2t0  infrs.vndeli-  non pofleamatreingratum  vocan,ncque 

btri.rjMicbtetCriJjitstvThfiur.commun  opi-  proprcr  hoc  ab  vltima  fux  matns  hcrc- 

nton.tuverb.tefttmtntumqusjf.^i.num.j.di-  ditatcrcpclli.quod  perharc  vcrb  1  non  vi- 

ftinguunrintercffe,anqjisinfcrucrircauf-  deatur  teftamcntum  ipfo  iure  nullum  dc- 

futncxhcred)tionis,anmmus.vthicCcfta-  clarafTe,  cum  multa?  obftcnc  conitttutio- 

men:umipfoturenullumfit,illic  vcro  re-  nes,quibusprobeturpofthumum,porui(- 

fera: , an  hercs  cauflam  probauerit,  an  id  {ccxhcvcd*t\ylpofthumus  ff.de  ttbcrit.cr  pofl- 

faccscnr»n  poruertr,vt  prion  cafuquercla  hum.htred.injiit.i.maximum vitium.infrs.de 

fitfineciFcctu,  vlomovcrocafu  rcttcpcr-  Uber.prsterit.  Scd  innucre  voluiflc,  quod 

fecr:  polfit,quemadmodumturc  D  gcfto-  maccrparens  illud  non  poflir,nifi  vchc  iu- 

rum  fwlcbat.  Qu»d  autcm  fieri debeat.fi  fi-  dicium  fuum  per  inofHciofi  querelam  cx- 

liusiureinftiru.toniscerrampartemlitco-  pugnari,  vceandem  legem  conciliarunt 

fccutus,iliudndcxpcdic,fcddcpromieius  Dcci  us,  /.  2 . C. de bon . poff.iontr. tsbul.  &  a n cc 

dc fi a irio dcbct cx lcgc prsfnti.ttem NouelL  illum  Raph.  Cumanus.  Scxto ,  quod  dicjta 

ns :%  sUudsutemcspit.  conftitutio  11  j.  eo  potiffimum  pertinuiile 

<    Cecerum  Vighus  Zaichcmusf  Injiit.de  videacur,vc  caufl*  ingratitudinis.de qui- 

inofficioftefUment.inprsfat.nu  4.  &antc  Vi«  busin  qucrelziudicio  agicur,cercoaliquo 

ghum  bii\gc>:J.r.ff.dctc/?irnent.  ttcm  Ioann.  numcro  &  fine  circumfcriberentur,cuni 

SLblmol&ibidcmnu.7. <"k  hos  (ecutusFerdi-  ancca  non  fatis  declararx, & pcrvctcrum 

nand.Vafquius  Ub.i.defuuejJ.refol.%.6.&s»-  Iurifcofulcorumvoluminadifpcrlat  cflcnr. 

thentMtmifjfms  nu  2jj.  ircm,vc  apparct.Cu-  Eadcm  argumcnta,  quz  cx  Viglio  ordine 

iicius  2(aue£detrtent.rjrjemt/f contcndant,  digcfli,  antea  etiam  in  medium  adduxe- 

inofficiofi  querelam  ita  rcftnc^am  non  ef-  rant  Raphael  Fulgof  Sc  loann.  ab  Imol.  m 

(e,fednihilominus  defcrri,quamuiscauC  bcofuprs  sllegsto.  Additloann.ablmolate 

fa  cxheredationis  comprehcnfa  in  tcfta-  fcptimum  argumcntum ,  quod  cuncfor- 

Nnn  a 
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maalcgepra;fcripta,ilnon(efuctur,actun»   etiampcrpenderciubet.fefilios  fiftilh&ra 
irritumnonreddar,cum  prouifum  cft  de  hercditarcm  parcntum,vtex  ordincnatu- 
rcmcdiorcfciirorio.^r/o/./.ww^/ww.ar-   rxdcbitaadipiraflc.  Simihter  it  rlli<^  ho*- 
c x  fifi.  C.de  legib.  fed  inpropofiroremediura   tatur,  vt  parentum  animos  comtnotimcs 
reiciiToriumintroductumeirc,per  %.ft igt-  futsobiequiisdelintar,  cVeorum  voluntare 
f*r,vbibxcvcrbafcofT:runc:  Siautem  b*c   atqueiuflaprxoculishabeanr.cV  vcrccun- 
obfiruata  non  fuerint  nullum  exheredatis  libe-   dia  potius, quam  iutc  cum  iifdcm  cei  tetir, 
risprsttuitcium  generari  ,fed  quantumad  infli-  mcmorcs,quod  cYipfihuiusnotidarnnari 
tutwntm  heredum pertinet,  tefiamento  euacua-  cupiant,  vc  & parences  reddancur,  &  filios 
to  adparentum  htreditatem  ltbtres,tanejuamab  obiecundanres,&  omni  honoreatque  pic- 
inttftato,exa^uaparteperuenirt,\icm  §fita/ss,  tatccofdemproicquences,habeanc.  Porro 
vbihxc  vcrba  adjppofitum  accommoda-  cuminoffi  :iofiqucrclaadcontumcJiapa- 
ra occurrunr: Sin auttm hac omnunon fuerint  rcntisquodammodo  pcrtincrcr,inqua fu- 
ebfcruata,nuUtm  vtm  htttufmodt tefiamentum>  rorisargucrccur, /..*.//.  §.fina/.i.  Ittta.  //.  /. 
quantumad inftitutionem  htredum  habcrefan-  mater.tp Jf.dt  inojfictojttftamcnt.  Imo  nomcn 
ctmue  ,fd  rtfctjjoteftamcntoeis  .quiabinttftato  ipfum  teitamenti  inorficiofi  molrum  in- 
adbcrrditatem  defunflt  wcantur  daridtfpeni-  uidix&acerbitatiscontmerer,&  impicra. 
mw.O&auoinftatide.riloanncsablmola,   tcm  quandam  parcntis  complecterctur, 
quodcum  vnum  &c  ldcm  verbumnonde-  d.l.2.3  4-& f.Jf.de  inejfiaofitrfttment.zdvc- 
bcacinarqualem dccerminacioncm rccipe-  recundiam  naturx  relpiciem  Iinpcracor, 
xcJ.fin.C.defent.  &tnter/otnt./.iam  hocture,  aliud  remedium  noftra  lege  intro-.iuxic, 
jf.  dt  vulg.&  puptUtr.  fubjlit.  &  intcrprcces   qnocxplofis  huiulmodi  qucrclisjibens, 
defectum  ptobauonis,  qux  hcrcdibus.vt  alufquc  pcrfonis  negotio  rcfpondcns  au- 
cofdem  ingracos  oftcndant,  cx  conftitu-   xihum  pcr  fupplemcntum.quod  lcgttunx 
tionc  incumbit,  cfficcrc  conftituant,  vt  poccionemdcerac.accommodarcc,  &  te- 
querclacumftuctu  inftitui  poflir,ira  quo-   ftantium,maxime  autem  parentum  volu- 
queidcmprobari  dcbeat,in  defignatione  tatesab  omni  impugnationc  Sc  pcnculo, 
cauflxingratitudinis.  Nono.nonincom-   aifererct.  Ccterum  cum  illud  eo  caiu  lo- 
mode  obiici  potcrit, l.vt ptrftclus.infra.de  cum  haberec.quo  aliquid  iure  Inftituc-o- 
annal.txtcpt.  &  quod  ibidcm  Gloifs ,  itcm   nis,lcgati.vcl  fideicommifli  in  fibos  colla- 
B  artolus  num,  1.  Baldus  tnprtnap.  Alberic.   tum  cflct.-nonautcm  fi  parentcs  filiovpi  jc- 
i»»./.Salycctuso*  /.OddoSfottia/»rrrf<74/.   teriiflcnt, Tclcxhcredcs  nulljpartcrclcta 
denfttt.ininttg.  quaft.12.  nu.4(.  fcnptum  re-   fci  ipfiflent :  fcd  his  cafibus  mofticioii  quc- 
liqucrunc.pcr  rcmedium  nouum  non  vi-   relam,&ral:aiuiisfubfidiaintacta  rclrquif- 
deti  (ublatum  cfle  aliud  eciam  cxtraordi-   (cnt:  taticlem  maturtori  dclibcranont  aJ- 
narium.vrreftirutioinintegrum,  argum.d.   hibita,  Sc  cxemplis  atquc  vlu  tcrum  edo- 
Litem  lfin.% final.  Cdetur.de/tber.  Decimo,   ctur.  luftinuntis,  vtcommcmorat  dicl.?(e- 
quod  illud.quod  fauote  introduccum  fir,  utU.tif.  §.tn  eitquo  auttm  utg«tie,  vtnque 
nondebcatinodiumrccorqucri,/.^Wyi-  mcmbro  manum  admoucndam,  &  qux 
uorefupra.de/eg.  indccxfiftcrcnr,  vulnera  fananda  eiTecxi- 

Quamuis  icaque  hxc  argumcntain  ea  ftimauic.  In  primis  icaquc  habuic  ratio- 
conditione  vidcancur,  vr.ad  cauifam  vlti-  nem  hberorum,  quos  Iicec  parcns  antca 
mxicntentix  adfercndanonvulgarepon-  prxtenre  non  pomn,/intercfttra./.  Gallits. 
dusccnfcanturconcincre,  camcn  fi  ad  vi-  §.m  emnibus.Jf.de  itbcr.&pofihumu  htrcdiu. 
uum  fingula  rcfccarc  vehmus ,  non  idcm  tnfttt.  /. maxtmum  vtttum , mfra.de  liber.pt*.- 
confcqucntur,  &  fi  libere,  qmd  lentiam,  tertt.  tamcn  cxhetedare  parcntcs  potue- 
8  cxprotnercliceaf,  ftatuofMartmifcnten-  runt,nulla  ctiam  cxprciTa  cauifa  cxhcrc- 
tiamveriorcmefl'c,communem  veto  tu-  dationis.quod  fciliccc  pcrluafum  Icg  fla- 
tiorcm.  Fiduciaicapronunciatidiprxbenc  coribuscflec.parcncem  non  facilc  hac  fa- 
cauflxcV  rationcs,quasordincc6tcximus.   culcate,auc  aiia  maioti.qux  occidcrc  cc- 
p  j"Prmcipio,  quod  Imperatoripropoiitum   iam  libcros  potcrat,  abofutum . /. tn JuH.Jf 
fucric,aparenribus&(iberis,prxtcriiionis   de/iberis&pofthum.kcrcdib.infittuend.  Cctc- 
&  cxhcrcdanonis  imuriam  atifc.rrc ,  vc  ruincumrcrumexpericntueV  die*poftca 
conftat  ex  §.  hacauiem  dtjptjmmits.  verftcul.   apccuiiTet.plctofquc  parcntum,illctcbns 
fela,  vbt  Impcrator  parcutcs  ctum  atquc  nouctcarum  vcl  vitncorum  occcccatos  SC 
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Tit.  dc  inoff.Teftam.l.omni  modo.  /oi 

irrcmos,Lkom  cifenim.fildeinojficioj.tefiim.  uisolimaliudobtiniiitrct.if^.S./f/fi^/»^- 
t.texqttgtutores%infr».dctdmintJlr.^pericui.  tut.etetno/fictof.ttftxvttnt.  6c  Jegtbus  iupraa 
tntor.l.bu folismAtrtbwjnfrt.de  reuoctnd.do-  nobis  delignacis,  &  hac  coultitutione  o- 
nmttf}.  eoconfilii  procedere, fubucmri eif-  mnimodo  comprchcnfum  cffct .  huicd  f- 
dcrnccepit  pcrqucrclam  inofficiofi  tcfta-  ficultati  pcr  fupplcmcntum  pelTc  mcdc- 
menti.u  docuilicnc  fe  immerentes,&in-  ri.  Porrocuinhajccadcmcontt.tutionon 
digneprxceriros.vclcriamcxhcrcdatione  (oluminrem  filiorum  tttet  propolita,  fed 
fubmotos,/./.  §.hmustutemverbiff  de  tnof  vtriufqoc  ,  vc  apparet  cx  his,  qii*  lupra 
Jfcioftcfitment.  quod  parences  fortc  a  no-  commemorauimus,  demdc  cx  difertis  e- 
uerdsvel  limilibus.falfo  infttmulati  idfe-  iufdcm  Nouellz  vetbis,  §.  coifidtrare,  vbi 
ciffcnt  J.iooffictoftim.cum  Lfequent.ff.de  tnof   harc  ad  propofitum  pemnetuia  vcrbi  vt- 
fictoftefitment.  i.  Ubert.hoccodtmtttnt.  Ad  cx    derc  eft,  vndc  &  conitatad  vtriufquc  par- 
ciudendamautcmnanc  inohScioli  q  cre    tis  vtilitaccm  acquc  cautclam  praienrem 
Iarnfatiserac,iiquocunquc  tttulo  Infticu-  icgcmfudfeprolacam.quam  cx  hic  occa- 
tionis,  lcgati,  fidcicommifli,  donationis  iionc  ptomulgandam  clfc  profpcxrrius. 
cauiTu  mortis,  conditionis  implendar  illis  Starucum  abeodcm  Iufttnianoeit,iegaca 
Jcgitimam  pottionemreliquiiTenr,/.  Ptpi    &tidcicommuTa,  libcttatcs,  tutorum  da- 
mutnus.%.fi quu  mortis.  $.quonum  tuttm.  §.   tioncs,  quat  ab  exhcrcdatis  librris  crant 
fi  condttiom.  §.  vndt fi quu,l.(inonmortu.2<.  relicVi.falua  manere,  <//#.§  fiutigituromnts. 
ff.dtincffitiof.ttftsmtnt.  §./W.  Injttt.toltm  virfftvcrocentto&it.Wxs^Xvn^ycrbomui 
$hmt.htcnoflr.tl.omnimod*.l.quonttm:trtprio-  icrie  pcrfccutt  iucnus,  cxacle  pondcracis, 
rtbut.t.  ftremibm.hoc  tttul.  (^juod  cum  Iu-  fatcri  cogemur,  non  abfurdam  erfe  Mar- 
(tinianus  Impcratorduruih  clfccxiftima-  tiniopintoncm.quineget  qucrclam  inof- 
rct,  modcrandam  eife  talcm  afpericatem  ficioli  tcitamciui  his  c*fibus  cxerccnd^rh 
fua  conftitutione  duxu.    Sanxit  itaquc  cife.  Cum  cnim  id.quod  fuuorealicuius 
hanc  probationem,  quod  fudTenr  grati,  introductum  eft,  in  odium  iplius  rctor- 
nonfiliis  incumbcre,  quibus  ditficilc  oat  qucri  nondcbcatJ.quodfiitortJupra.dtUg. 
£dem  negatiuz  affertionis  aditringcre,/.  & t.naiti  jf.de Ugjb:l.qu*fttttm.%.fintl.  jf.  tn- 
0flor.infr4.de probtt.  6:  quarum  cauffam  ipfa  firtifl.  &  tufirttm. itg.  6c  neutnus  vtili cas, fi- 
iurisprxfumcio  municbat,/.r*w/>.i/fr.  -jp.    uc  filit,  iiuc  parentis  pcrionam  incuca- 
%.rogo jf  dtltgit.2.  Scdtotum  jlludonusin  murrin  hoc vcrfetur,vc  teftamcntum  per 
hercdcs  rtatisrerrerur.coruroque  clfct  o    inofficioii  querelam  refcindatur  poctus, 
ftendcre,  quodfilius aliquam  ingracttudi-  quamipfoiu  e.  F:1j  non,quod  ipfiexpe- 
niscaulTani&  quatuordccim,  quas  ocdi-  diatpotius  iureapcrconiti,&inft  cucionis 
ne  confittntione  tts.  commemorancur ,  at-  cauffam  in  fc  transfct  rc,/./*  emfft  ognitio- 
quc  parenci*  teftamento  cx  prarfcripto  c-  ne.i7.ff.d:mimr.  ininttgr.  rtfl.-t.  /.  in/tr  cete- 
iufdcm  legis  infcrtam  cominififfct.  De-  fi.  ff.d'  t.beru  tjr pofthumu  htrtdibm  tnft.tm- 
indccUm  longc  honoratior  elTct  titulus  emd.  Detndc,quod  hjbeatadtionemper- 
inrfitucionis,quamlcga>i&fideicommif-  petuam.  qu.e  vique  ad  triginta  annos  fal- 
fi,  /  lutitntu.  %.  frtmo.fj.fi quis  omiff.ctuffte-  ua  fu,/.jfc*/. infrt.  dtprstfcript.jo.  vtt  40. tm- 
fl.tmtnt.  iftitum.  %.ftd  ttfi  fortto.jf.  de  tegtt.  n»r.  vc  cnam  cft-rcracdium  fupplcmcnti; 
prtj.  9i  illc  pcctliari  tuic  filio  d.  berctur,  li  fortecx  aliqua  p.utchercs  iic  inlhtucus, 
dttl.  t.Ctllus.  §.  in  omntbus.  &  i.inttr  ctttr/t.Jf.  htcnoftra  /  omni  modo,  Fcrdinond.  f'rfj.  dcfuc- 
deitbtris  tjrpufihumu  hcrrJrbus  tnftituendu. I.  etff.crett. itbr.j.  (jr jo.  f  trt.z.tn  rtftttt;  haius 
iuttmtn  27.§.quirogatus  ff.odSenstufionfut   tcg.numer.ps.pott  Odofred.Angtlum >C*ftrtn- 
/«mTr^/^/rAmijquodquccmolumcnium  Jem,l*Jeutm  c£<//w,cumquercla  inofficio- 
iuris acercfcr•nd,  ctinc  ncat,  Lprmu.  §  fi  fitcftament»quinqucnniofiniaiur)/.y/^,««r 
fundus  ff.  dc  hirtd ihfttt.  Addidit  Iufttnia-  filiumJnfin.hottodtmiituL  Patris"  quoquc, 
nus  §.<ttudauttmc*ptt.c$-§jiutrgitMromnfSt  quod  eXdiimationis  ad  conferuationem 
non  (ufficerc,  quod  parcns  pct  quafnh-  perttneat.honfuggtllari  nomcn  ipiiuspcr 
bet  donacioncm ,  lcgatum  vcl  fidcicom-  qiicrcla:  propoiittonem,  htc  nflrt  Ugt  yo- 
miffum,  auc  aiium  qucmcunqnc  modum  mnimodojtcmdift.l.boccdlore.cum feqtttnt.U 
lcgibus  dtbitam  portioncm  dca  iTct,  fcd  finon  mcrtu.ff.  dt  tmjfiaof.  tefit/mnt.  l  cum 
&hoccafuteftamcntum,quod  ad  infticu-  mott.Cod.de trtnfittl.  vtroquc  cafu.li  tefta- 
foonem  hcrcdura  attinct^infirmarijCjuaTri-  ttrcntum  rrrumndicatur,vcl  pcr  querclam 
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7oi        Commentavii  PetriGiIkeniiadLib.il  l.Cod. 

inofficiofitcftarnenrtcxpugnetuMnihtu-  nnm A4&r*,aperredcmonftrant,inftitGti<v 

tio  hcrcdis  ad  caulfam  inreliati  dcduca»  ncmeiTcnulliusmomcnti,&  ip:o  uire  re- 

tar,  dic7.^fistigtturtejr§ft ta/es,  ?{oue//  ttf.  fcindi  >/.cumtudex.  Cod.defentcnt  ^rmterloc. 

&  hoc  fir  pnmura  nollrc,  conclulionis  tun-  omnium  iudic. Inflitut. dcteflament. I  duodect- 

damentum.  ma.ff.de prtcar.l.fecunia  Cod.qmnd.prwoc. 

Secundo  mouemur,quod  quotiefcun-  none/intteff.l.prima.Cod.infra.c-mmin.eptft. 

quclcgecerca  formsi  praticripta  fir,  ii  huic  programm.  ejr/-prcgramma,iod titul. 

non  parcacur,  quxcunquc  agimus,  irrira  Qumtoconfirmat  hancpofitioncm,§. 

rcddantur, ///»»  / tntercetera.ff.deli-  fi  vcrocontigerit,  vbi  cum  ftatuiflVrJcgna  & 

btriicr pofihum.hered.tnfttt.tn prinap.eodem  fidcicommifTanihilominus  dchcre  ad  m- 

tttul.  /.maximum  vittum.tnfra  dt  /tber.prttt-  pICri.  Addit  in  fine  h.xc  vcrba :  Tanquamtn 

rit.  /./.§  fi  quts  forte.ff.de  oper.nout  nunttat.  hocnonrtfct/fumobtintat teftametum^xvcr- 

lfrimtt.ff.de  vtrbor.  ob/t^ttontb.  §  fiquisfim-  ba  ita  Qrxcc  conceptalunt,  «r  «  mri  ?*ffw  rJ 

p/utttr.  /.qut  ptrf/ittfv.ff.  de  turtturand./.ad  ^f<^*r«Te*™<«KJ£.>w\B  ^T«,  qu*  verba 

tefltum  22  §./  quis.ejr^-  ftgnum.ff.dt  tt/la-  euidcncerindicanc  talc  tcltamentumipfo 

mtnt.   Pi.rro  luirinianus  Impcjator  ccr-  iurcfublatum :  Lcgnaautem  &  riddcom- 

tamformao«,adq«j.»m  cxhcredatio  rcuo-  mifTa&reliqua  ex  bcnigna  inicrptctaiio- 

carid^bcrct, tcftanribiis  piarfcripfir.dum  nc&quatifictioneiurislufrincn. 

art :  Sxncimm  igttur  non  ictrt  ptnttus  patri  ScXfQ  ^  adducimur  ad  ira  fcnriendiim 

vt/mam^.vovaam^proxHovtpro.uttfuum  pondcrcarqucccnrUrarati»nis  a  Iuftin.a- 

filtum  vtlfrtm,  vr!  ccteros  hbcros  prturtre ,  |n  ddlbera(loncm  dcduftx,  dum  ait 

autexhcrtity„(uofctrct,ftamcnu,necfij*f  ^ff^u^frea^c  proptercaulem 

tjuamUbetdonotUnem,  vet tegatum yvelfidet.  obrCruacioncm  cxegiflc,nelibcriralfisac- 

commtffum.  vtl  atium  qttemcunjue  ntodum  tts  cufationibus  condcmnentur,  vcl  abqua  m 

dtdertt /rgtbus  debttam  ^orttontm  t  mftforfan  circum,criptioncm  ,n  parcnr.im  fubltan- 

probabunturt^rati. rjrtpfasnomrnatim  tngr*.  liispatiantur.     H*c  rat.o  dducidc  co'1- 

tttudtnk  caufus fxrcntes  (uo  tnteruencrtnt  te  gitatquccuincir>Iuftinianumilbcriscon- 

ftamento.  N  irandum  autcm  cft,  q  jodlm-  fu,ctc  cupicntcm  (  nc  fcjfe  ctiminatmnf. 

peratornonfatishabmt  formam  prxfimf-  bus  circumucniantur ,  Vcluti,fi  nouerca 

lcquaconrcmra.nlrHur.ocorrucrcr,/.^»  eommilltfcatlir,  lc  appeHaram  a  Hl.o ,  vct 

dubtum,fipr*. dcltgtbm. fcd etiam  non  finc  ab  C0(km  corni,rcl7arn  c,rc>  ncommoR. 

fiogalanngnificacioneimerneOicdiaio.  (rrantcxcmoiaH1,,po!yt,1iremI.-.fcphi« 

ncmpenicusquxman.fcltamnulhrarem,  a,Kmim.Vcl  fi  pcriuadeat  paremi.fiiiutll 

vtitaloquar,coarglJCret/.^Wr.§./««''-  clu$vitXvcncnoinf.d.arum  fubquocolo- 

U.ff.deptgnor.acl./.ftnonfortem.fiecond^.  fC  n(>dum  cxhcrcd,tif  fcd  vita  pHter  & 

1ndtt'                          „  bonismultati  funt  infontcs  filii  HeroiMs 

Tcrtio  commendat  noftrum  pronun-  &  Mariamncs.  vcI  fi  parcns  caprus  de!i. 

tiatum,$./?«rj//«r.  *trfkMt.fi*mtim>\n  harc  mcnti$  noQX       x  in      tjam    fius  faf. 

y^-.Stauttmhxcvbfiruattnonfutrtutnul.  fum  cjogium  fi|jo  adfc:ibar,  non  (olum 

lum  exheredatts  /thw  prttudttsun:  g-nerari,  cxi          vt  cauiIa  cxhCrcdut.onis  tctta- 

fedqmntumadtnfittuthnem  htrtdum prrttnet  mcnto  cxprimatuti  fed  ctiam ,  vt  fit  vera, 

ttftamento  euacuato  ai  ?*rentnm  heredttitem  a,|Q     in  inftllurioncm  non  fubliftcfC 

Itberos.tanjuam  abmtejhto  ex  aqua parte per.  Cumhxctalis  cautTa  fit>  qua.  dirpofirioni 

uemre:  Tcxtu^  G  arcus  ita  lc  hjSet:  W  4  cohxrcat)  &  cuius  falfitas  candcm muri- 


Wm^^^H', .^JWf      m&e**r*,  ,cm  rcdda   l  mc  af>Ui„fr^  d[tmtd.w(/:t. 

rr  rir  KK^jr^r  «rw-c«,  7»r  JfrSiaut                   Ht  &  L  ***  f***'  W,/M'      fldacommijf.  I.  VttlU 

^:i'«r  .aiff^.W  1m  »*T/*f  Us.infra.  quand.  prouoc.non  tsincce.  Ita.vt  v- 

\%  int/tiyfat  if^tdot.  troquccaiu,  &  cum  cauflj  ingratitudmrt 

Qjtt:to,quod  id  haud  obd  ure  fignifi-  defignata  non  cft,  itcm  cum  illa  inlcrta 

cciuoiulUcmNouciIcverba.  §  //Vj//j,q'iat  quidcmcft.fcd  non  probata.inftirutio  m 

iraconccptafunt:  Sin  aw.em  hat  o».ntanon  tcltamcnto fadra ratanon  fit,&  tcllamcn- 

fucrtnt  obfruua,  nnHam  vim  h-ttufmodt  tc-  tum  cx  hac  partc  nullum  allcgati  dcbcrc 

ftimsntum,  qua-ttw»  ai  tnftitutknilH  Inre-  v.dcatut  fubmota  inofficioii  qucreb.  Se  »- 

dum ,  habcrefancimm.  Hxc  vtrba :  Nutlam  fic  hanc  difficultatcm  Bat tolus,  ejr  t.primu 
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tl.detefiament.mm. s.&fiqucnt.conitut  ad  tra  communcm  fcntcntiaffi  pcrtinaciter 
hocre(uonderc,ftaruens,quod  illa.quxin  tcndce  volmmus. 
confectionealscuiusactus  interucnuc  dc-  Officii  igiturnoftri  cflc  exiftimamus, 
benr.fi  nonadhibeamur.virianttcftamcn-  vtargumenta  Viglii  &aliorum,qui  qucre- 
tum.Non  jdcmaureroproban,ti  cxpoft-  l*caulfam  plenamanuatre-rerc  non  dubi- 
faitoaJ!qiiidfooplendumfit,/.t;»/«^4./«-  taucrunr,  ordine  diluamus.  Nam.quodf  ic) 
frt.de preobntlmperatoriojfcrend.  adpnmumargumcntum  attinet,iliudfa- 

Sccundo.quod  Nouella  dclidcrer,vt  am  diflolutionem  cx  co  fucilc  inucniet, 
probatio  pcr  hc«cdem  fiat,  atquc  fi  nilti-  quodluftinianustot  locis  hoc  fatisapcrte 
tutionullaciret,velq-is  dc  tdtamciu^  vu  indicauit,  cum  tamen  cx  communi  Do- 
ribus  dubitarct,  non  polfct  adirc  hcredi-  ctorum  pronuntiaro  fatis  fu:fler,  id  vi  ra- 
tatem, Lfid  ft[i  dt <fim.fi.  de  adquir.  vclomitt.  tions  comprchcnditrc, /.  tertia.  §  cum Poly- 
htred.  d/ses  ff.devptr.  fi  illam  quis  coniungatcum 

Tertio .  vt  a<t  Fi ancifcus  Arctin. in dicl.  Lhiredcs.ff.  ad Senatufconfiultum Trtbtlitanum. 
L  t.  num.j. ff.de  te/iament.  quod  illud ,  q  aod  Lemtor.%. finiLctrcn  fin.ff.de  reivendtc.it.  ad« 
hercsdebcarprobarccautTam  infcrtam  m  dita  d(p:>(itione  Lctrtum.infia.famiLtter- 
cxhcrcdationc,  non  fit  dc  forma,  ncquc  cifcund. l.btsfolis.infra. dereuoeat.donat.c[uin\ 
dc  (olcmnitatc  actu1»:  lcd  dc  limplict  m  hncdtfi.  2(oueli.  tts.  in  hac  noftra  lcgc  lu- 
ftitia  natura  caulfr,  qux  fi  expriman-  ftmianusminime  diflimulauir.  Non  cft 
tur  conditionemnon  conftituant,/./f/77*.  dcinde,  quod  timcamus  fccundum  obi- 
ffdeiegat  /.talcmautcm  probationcmelfc  cem,  qut  &veteres  &  rcccntiorcs  inter- 
denaturacaullx,conftarccxhacnoftralc-  ptctcs  mirum  in  modum  torfiflc  vidcrur. 
gc  omnimodo.  Qtnmuiscnim  hzc  vctba  infirmare, refctn- 

Qii>rto,quodfivc!imusnulliratcmme-  dere ,  fubuertere ,  vidcantur  co  refcrcnda, 
tiricxdcfc^uprobationis,  quod  cftectjs  vrlabefadrenta&um.quianteatenebat.ra- 
eiusadtrmpuNprobationidcftinatumdc-  mcnnon  incommode,nequc  incmcnda- 
bcatd  iffjrri  vel  fufpcndi,  cum  qualitas  ad-  tead  ci  accommodari  polfunt,  qux  ip(o 
iun&a  vcrbo  rcftringatur,  &  dctcrmme-  iurcnullafunt,  vt  in  verboinfirrnandi  ap- 
turad  tempus  vcrbi  /.  eum  qui.  %.att prator.  parct  ev  L  r.jf.dt firiis,  Iurifconfultus  harc 
ittncloifinalfdepublic.  inrtm  aiiton. L  exfa-  \cibz,caujfimfactentia,  cxpromit.  Sin  vcro, 
clo.  §. non  antem.ff.de  vutg.  tjr  pnptd.fiubfitt.  cum abelfc pcrfeucraucnnr.fcntcntiapro- 
Illud  autcm  ccrcum  ellc  non  poflc,  nifi  tulcrir.etiam  abfcntibus  illis,confequcns 
cumiudcxtranfactorcmporc  probationis  crir  diccrc,  fcntentiam  nullius  eflc  mo- 
fcntentiam  pronuntiet.  £t  quamuis  harc  menti.  Necenim  prztorisfa&umiuri  dc- 
confutan cx co  pollint , quod  vtrum  cauf-  rogarc  oporrcr.  Citra  appellationcm  igi- 
(afitvera  an  fal(a,id  fcmper  pcr  naturam  rurfenrenrta  infirmabitur.  Eodcm  pcrti- 
rcrum  ccrrum  fit,/.  cum  qutdam.  §.fimm  he>  nciLcxfaclo.4f.$.Lucius Jf.de  vulg.  ejrpnpiS. 
red.-m.jfdeadfuir.vtiomtttend. hered.  quod-  fitbfiit.  dum  ait :  *\on  totum  tejiamtntum  i«- 
quc  furficiat  Impcratorcm illud,quod tor-  firmanrfifti,fidtantumeumgradum,quiabini- 
znx  viccm  (uftincrc  non  folet,  ad  illam  tto  non  vafutt,  ncm  /.  tjf.ff.  de  verbor.  obiigd. 
ciulfam  deduxifle, Liubemm  Codtc.de ttfia-  tiontbus,in prmctp.  itcm  l.fiue generaiis.  62. 
mcnt.  L  hte  csnfititrffimt.  tnfra.  qui  tefiament.  verficuLqutrcndum:  vbi  cum  ftatuiflet  Iurik 
ff.cr.po{J\\x\\\  etiamcontrahentes  hoc  fa«  confultus,  promiflionem  factam  non  va- 
ccrc poiYmx^Lttafitpuiatus.rrs.ff.deverborum  lcrc,  ftatim fubiicit,  illam  inflrmari.  Ea- 
^//^/«w/^.quodauremlmpcratorinpro-  dem  ctiam  obtincnt  in  diclione  refcin- 
bationc  formam  conftitucrit,  apparct  ex  dcndi,  vtapparct  cx  infcriptionc  tituli,^! 
difl  §.  aliui  ifttem  cxpit.  dum  ait,  nifi  forfi-  qua  fenttnt.fi/ne  apptHation.refiind.  e^Lr.eo- 
tan  probabuntur  ingrati,  &  iplas  nomina-  dem  tttul.  item  Liurugentium.  §.J/paeifcar.ff. 
tim  mg.atuudiniscauflasparentesfuo  in-  depaft.dum  in  finc  Iurifconlultus  his  vcr- 
lcrucnnt  tcftamcnro,admiirailla  confide-  bis  vtirur :  Etfi JiipuUtio fit  interpof/ta  de  iet , 
rationcquod  ftlii  cx  naturar  difpofition^  pro  qutbus  pacifci  non  Itctt ,  firuanda  non  eftt 
domini  cV  cobcrcdes  vidcanrur,  quoad  fied omnimodo  refctndenda.  Eadem  in  ver- 
cauffaingratitudmisprobatacll  r,  /.  infxit.  bis %fitbuertendi  Scrumpendi,  animaducr- 
ff.deUbertstjrpofihumishertdtbtu.inJiituend.l.  tetc  licet,  vt  idem  munus  fuftincant, 
atm ratto  fdebon.damnat.  t*men  nos  con-   dum  in  prxfcnti  lcge  Iuftinianus  fta- 
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tuit,quodhisperfonis,  qux  teftamencum  gemur  confugerc  ad  conciliarionem  va- 

quafi  inofficiolum ,  vcl  alio  modo  fubucr-  riis  in  locis  rcceptam ,  tunc  vcrhum  cce- 

tcndum  qucri  potcranc,  id,  quod  minus  ptc  orationi  adiunChim  xqualirer  dctcr. 

portionelcgicima  rchctum  c(t,ad unplen-  rainare,cumcafusfimiles  &  cadcm  ratio- 

dam  cam  line  vllo  grauamine,  vcl  mora  ncconiertascomplcctitur.    Qu;>d  li  vc- 

exigere  poflc ,  li  harc  vcrba  intclligcrc  vc-  ro difpar  corum ,  quac  in  orationcm  con- 

hmusin  tcftamento.in  quo  filius  prarrcri-  fcruntur,fitnatura,  difparem  qu.q  ic  ad- 

tus  cft ,  vt  ha&cnus  conuelli  dcbeac ,  qua-  mittcre  intcrpretationem ,  vt  l.  catt  eom 

tenusdc  facto  proccflic,  Vafquiuihicnumtr.  diclit.ff.  de  reh.  creJ.ficert.pet.  l.quotiens.ff. 

109.  qtto  ptrtimt  etism  L  pojihumo.  tnfra.  de  devtrborumobUgattontbm.l.fecundA.  ff.de of- 

contr.  ubul.  bonor.  pofifjj.  vbi  idcm  in  pro-  fc.proconf.tytegat.  Pcriculum.quod  a  no- 

nuntiatione  ,  rumpcndi ,  ccrncrc  licet.  na  iroprcffione  cfTepofIic,difci!cicmus,fi 

Parata  deindc  6c  alia  rcfponfio  cft,  quod  memineriraus  nouum  remcdium,  tunc 

cum  cx  rccepta  interprctatione,  fi  cauf-  prioribus  derogarc  ,  quando  conftat  de 

fa  ingratitudinis  in  tcftamentUm  collata  menteconftituentis,de  qua  fane  appatcc 

fic,&  probacio  hercd-s  defidcrctur,  opus  cx  hacle£e  omnimodojtem  dtcl.  T^ouiO.  rif. 

fit  icfciflione  pcr  qucrclam  inofficiofi  tc-  §.  tUudttuttm  capttulum,  &  rationibus,  quas 

ftamenri,  nonautem  prioricafu.  Dc  qua  fupra  ordine  cxhibuimus.  Rcmedium 

re,  quid  nobis  vidcatur,  mox  exfcquc-  dtH.conflitut.us.  introduetum  nonfolofa- 

mur.   Qu>d  periculi  a  tertia,  q  iarta  &  uore filu,  fcd  &  patris  cxcogitatum  fuifltf 

quinra  iinpugnationc  eflc  poterit ,  id  fa-  lamfupra  oftcndimus,adco,vt  dccimum 

cilc  difcuucmus,  fi  pondcrare  velimUS  argumcntum  ex  hac  confidcratione  pa- 

hic  dc  contraria  I<n£icratoris  voluntate  rum  momenti  inlabefactanda  nofttafca- 

conftare,  tam  cx  verbis,  quam  crt  ratio-  tcntiafacerepoffit. 
ncin  confulcationcru  dcdufta.  quod  cxi. 

ftimationi  parcntum ,  qua:  cx  qucrcla?  in-      Derei  Vendicatione.Tit  yu 
tcntationc  pcriclitari  puflcr.confulcre  vo-  ^cx  fccunda. 

luerir,  §.  confiderore.  ditl.  l\outH.  t/j.  tjr  httt 

nojir*  leg.omm  modo ,  item,  quod  nullum  SvMmaria. 
pr*iudiciurn,quodad  inftitucioncm  acck  ,   ;        ; ,.r  ptlgMmer  rtftntm  t ,_ftx 
nccexhercdatisliberis  vclit  inferri  %.fi-  Mutrfo.Infi.cUrer.dtmf. 

ue  igitur,eadem  u\oueH.  Qujbus  lubductis,  ,  InnticclMquemghf&tUamftquenttshukmftr* 
fcrupulus  fextoioco  inicctus  quoquc  cxi-  legtadfcrtbtntj. 

roetur.cumnihilprohibcat  candcm  con-  /   Expofim zAibcnci, & nonnuUomm nhorum hmxm 
ftitutioncm  plurcs  legum  conrroucrfias         leZu;  ,    .  ,. 

dirimcrc.  Suppetias  ferrc  ac  n  icantcm  *  ^^SStef^^ 
c  „       r      r              ,r         tx  ItbwwtcUtgtfctundumAlbertctfcntcntiampof- 
cx  facca  relponifone  cauftam  reftituere,  fit. 

non poteric  confidcratio  loannis  ab  Imo-  f    Dtfenfio  Alberici&tdcmfcntientium^. 

la.  Ncgamus  enim  ab  Impcratorc  lufti-  s   Atta  dtffic*lt*< comra  expofutoncm  Alberid bm- 

niano  remcdturo,  quo  quis  fc  dcfcndcrc  tHsnoftralcgu.motaabtpfiauclore, 

poiTec  arquc  dcbcrec ,  hac  confticucionc  1  f^f^M^mrnmdtmmim^ttmk 

demonftracum  fuiflc,  cum  vcrbum  re-  _  bmu*'ei"- 

r    J   j •  jl,  ■  £        J         t         1  '  Qmremctrptampnfittt,unectfaTmfumttufac*n 
fcmdendt  ey  mfirmandt ,  qtnbus  vulgarcsm-         dtcttur  r     r  st  j 

ccrprctes  vfi  funt,  aut  vti  debucrant,  non  9  Htcntctfttatnontnintrinftca,ftddnllaavolmm- 
recipianc  hanc  fignificationcm,  vt  ittm  tatectm.qui^utdincoautt. 

gntca  cfiendimu».  His  offcndiculis  ad  hunc  10  Qut  procedum &fcquHntMr,gtneralem fcrmontm^ 
modum  dcfnn&osnon  pcllct  loco.qucra  dttlarantj. 

propugnandum  fufccpimilS,  cnixilla,  "  ^'''Sarm,*nttq^r*mentiononfiatfumtuumb». 

quamoc>aiiainfcdefixamv.dcmus.    Si  „  XlKtoJSSSJS^ 

cnim  cxpoficioncm  Marcini ,  quam  vc-  fJ  Ttrttaauiiorktm*rp%etatto. 
riflimam  duco,  amplcc>i  vclimus,  con- 

ftabicnoftrajaircruonifuadcfenfio.Quod  /f^ Vmintcrpraefcnccmlegem,cr§.rv<//- 

fi  vcro  conficmatam  crcbriori  calculo  cx-  ^^Jv//S./»^.</(frfr«w</r*^rqu2daiinplaca- 

plicanonem  pratfercndam  ducamus,  cric  bilispugnatcllevideat^noabsrcmcfaclu-  1 

iabotiofa  racio  indc  nos  ciuclandi ,  &  co-  rum  eiTc  exiftimaui,  fi  in  graua  eorum,  ad 

quo» 
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iquos  rtici  commcntarii  dc  impenfis  for-  tur.  Nostaincn  conftituimiis  tiios.f  fipa-  J 

tadc  non  peruenerint,  varias  Do&orum  ragraphusbencaccommodeturirectzfcn- 

folutioncs  pcrfequcrcr,  &  tandem  quid  tire^  Enimucronon  inmalxfideipoifeffo- 

mca:  fententiz  eiTct,  apcrirem.    Scicn-  resifedgcneratiminillos^malafileq  jtd 

dum  itaquc  cft,  quod,  pro  conciliatione  impofuilfcni,conccpta  (unt  verba :  Poteff 

tam  peruicacis  pugnc,  non  vna  omnium  autem  quu  mtCafdeverfiri ,etidmfi cum  bona 

fuertc  intcrprctatio.  Enimucro  GloiT  tn  fidcpefjidt*t,vi  id  infcrius  commodius  cx- 

t  hac  noftralegc.  \  Qz[\tct\(.num.$. Salycet.»»-  lcqucmus. Summainterpretacionis,fi hac 

mcr.s.  Angcl.M  %.  ex  diuerfo.  Infttt.  dererum  (entenciara  tucri  velimus.erir,  eos  qui  bo- 

dtufnumcro  fcundo.  Schneidew.»»/»^./».  navelmala  fidcquidexftruxcnnr,  in  alic- 

B.ilduin. NicA(.n*mer.ir.  (jjrlias/*  nofo!o,folutoa:dificio,materiampo(fcrc- 

trdfitat.de cxperjf.csp. j.numero  vigefmo fcttn-  pcterc.niii  donandi  animofecerinr.  Do» 

do,  itarem  d.gcrunt,  vt  cum  antca  difce-  nandtanimumhabent,quiidaperteprofi- 

ptatumfitdeillo.qui  cxahcna  matcriain  rcntur,/.c*« detndebito. 2s.jf.de probat^vci 

luo  folo  quid  tnftitucrit,  nunc  fermo  rtac  iurisinterpretationcidfaccreccnftiruun- 

decotrana  fafti  Ipccic,  omilTamfuifleter-  tur.Ius  aucemdcclarat, malac  fidci  poifef. 

tiam ,  fcilicct,  li  quis  ex  altena  materia  tn  iores  temcre  quid  noui  in  alieno  molten- 

alieno  folo  zdificarct ,  tunc  fcmpcr  poft  tcs  donare.non  autem  illos,  qui  cum  iu- 

demolstionem  jcdificii,  poflc  vendtcari  ftam haberentpoflidcndicauifam.tmpro- 

matcrum  a  priftino  domino.  Sed  profe-  batotamenmorc,&nonfincerafidcidfe- 

€to  illam  folutionem,  licet  etiamample-  cerint.  H  ic  fcnrentia  Albcnci f  ica.vt  vt-  6 

ftatur  Mcnoch.  <//<!/  caftJ  j  j'.  num.  tj.  uem  derclicct,cxplicata,quamuisprobabiliorj 

T)onc\\.comment.libr.4  c*ptt.ji.  &infevera  quam  aliorum  folutiones,  mihi  vidcatur, 

cifepoilk,  tamen  non  putaraus  conucni-  tamen.quod  donandi  animus  non  facilc 

rccidem  lcgi.cum  illoscxcipiar,  quido-  prarfumatur tdic7.  i.  cumde indcbtt0.2s.ft.dt 

sandt  animo  id  fecerunt.  Aliena  ianein  prob.rr  prafumt.  (ecundum  norata  D^&n- 

aliquem inuttodomino  transfcrri  nequc-  tata/.cum tjuid. ff.de rtb.cred.feert.pct. &' cx- 

atit,LtdauodnoftrumeU.i2.ff.dcr(gul.tur.t\c-  ccptio  per  moduro,  conditioms  prolata, 

quccommittcndumnobiseft,vtcxccptio-  non  videaturincafufi&o,  fcd  vcropotius 

ncmineptam.autrarocontingcntcm  tra-  intelligenda, drgumen.l.Luciui  Sj.ff.de cond. 

diditTc,Imperatorcmconftituimus  Con-  ejrdemonft.  operjeprctiumnosiacruroscx- 

3  grucntiorem  igitur  exifttmamus  "|  intcr-  iftimauimus,fi  alium  fcnfum,quemetiam 

prctationcm  Alberici  dt  Rof./j.w^r./.  nu-  veriifimum  iuiicamus,  legi  adfcnberc- 

tncr  2.  Mynfing./«§  exd  utrf.Jnfit.de  rer.  raus.  Conftitutoaus  itaquc  hanc  nofttam 

Muf num.4.E<^a\mtu  Bironis,vtillum  et-  Jegemlocumhabercinco,  quircm  ccepca 

iamrcfcrt  And.  Fachincus*/.  cdp.  j/.CIaa-  petfccic,  qui  fumtus  ncceirarius  eft,  pro- 

dii  Cantiunr./*  exp&c./tt.  Jnfttt.de  rerumdi*  ppfitofcilicecfincvcut  deftmatus  cft,vtd- 

mf&i  amc  i!losCyni,qui  conftituunt  do-  fuprd  meminimm.  Vt  aurcmid  faciltus  ap- 

nacionem  quandam  voluntate  noftta  ex-  parcrcf  poflic,  audiamus  noftram  lcgcm  -r 

pUcdriJfqttudrgentum.C.dedondt.iUataia  &cius  vcrba  rcccnfcamus:  cx  illis  cnim  ' 

intcrptcrationeiuris,vtqucadmodu  cum  dilucidceuincctur,vnum futlTcardificium, 

(cin  arrogationem  dandolpdterfam.  is.ff  &  fuperiorcai  partcm  a  vicino  confum- 

deddopt.  aut  monaftcriura  ingrcdiendo,  raacam. 

tmtb.tngnjfi.  C.defurofmcl.  Eccl.  quis  oronia       Quocirca  conuenicntcr  hi  fumtus  in- 

fuatranstcrt,itactiamacdificandodomum  ter  nccciTarios  rcfcribcndi  funr.  Si  cnim 

ftacuacur,&  ita  accipiendum  atcL  §.exdi-  id  admittimus  in  feruo,  quem  fi  credi- 

«e//£,&hanc  noftr.leg.  &  ha&enus  re&c.  tor  imbutum  alicuius  artificii  cunabu- 

^  Cetcrumdum  exemplaeorum,-f*quimala  lts,  pofteaplene  mftruifcurauit,  vt  eum  g 

fidequidtnoliti  in  alienoeiTcnt.nectamc  neceiTarios  fumtU9  fuppcditaiTc  dicamus, 

fraudarerurcotnmodovendicationis,di(-  did. Lvigefmdauintafuprd.de ptgnorum  d8it- 

foluto*dificio,fubiiciunt,  veluti  eius,  cui  nt,te  altis  rebus  cccptis, I. ft fifid,  vigefima. 

commodata  rcs  e(Tec,aut  cui  m  feudum,  %.idem ftribit ,  fexto ,dltM ,  fi  vni.  Digefi  fa- 

cmphytcufin,  vfumfruftum,  data  foret,  miit*  erctfunda ,  quanto  iufttori  ex  cauiTa 

mulcisnon  latisfaciunr,  quod  illa  in  di.iil-  id  probabimus  in  acdiiicio,  cuius  pars  ia- 
nationisrcptchcniioneratncidcrcvidcan-  fcrior  nullam  vtihtatcm  habct,  U  da- 
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ftituta  tccro ,  pluuix  altifquc  iniuriis  ex-  Thcfis  noftra?  rigorcm ,  vt  quidam  appel- 

pofira  peritura  aut  longe  dctcnor  futura  lant, non pcrtincrc,  argumcnto  etu* ,  qui 

videatur,quasimpenfastn  neccflarias  in-  aliasmodumnonfcruar,o///./r/**.CW.  Je 

cidcre,quivcl  pnmain  haclegalifcicntia  vi,rjrquodtbid.Doclorestradunt.  Hzctam 

rudimcntapofucrit,ignorare  nonpotcft.  intncata  f  Icx,  vt  Hotomannus  iibi  dif-  it 

l.impenft.  29.ff.de  vtrborumfigntftcationibm.  fidcns,  hic  diflblutionera  contrarit  ma- 

Cumulum  non  vulgarem  huic  noftrarin-  turiori  dclibcrationi  rcfcruarit :  Baldus 

terprctationi  dcderit  &illa  confidcratio,  autcmin  hac  noftra  lege  cxifttmet*Vc7.  §. 

9  quodis,  quitrcmincoatam  adperfectio-  exdiuerfi,  quod  ad  materix  vcndtcatiu- 
oemperducitjintelligaturid  racitavolun-  ncm,  non  aarem  cxccptionis  dencga- 
tatccius,quiccepit,facere,a//<//<f7./--/jy?r*w.  tioncm,  derogatumefle:  adhuc  aluim  tn- 
JS.accipiuntgiof.r^Albtric.numer.i.Bart./m-  tcllcctum  rccipcrc  poteft;  quod  cum  in- 
mer.r.  tcrSabinianos  &  Proculianos  magna  ef- 

Porrocertum  eft,nedum  fi  alieno  no-  fctconccrtatio,an  id,quod  fupraalicnum 

rninequid  gerat,  fed  ctiam  fuo,  ctiam  in  parictcma  vicino  zdtficatum  eflet,ccdc- 

impcnfisvtilibus  longum  eflc  dtrcrimcn,  rct  parictis  domino,  an  vicino,  Lftfupra. 

andominusillasfaerurusfuerit.an  nonfu-  jS.ff  deacquir.  rer.domtn.  Impctator  Pio- 

ct\x.,l.infundo.jS. ff.de  iuredot.  Scdhicquis  culi  fcntenriam  prxfcrrc  voluerit,  vt  & 

incachtnnuraforta{Tefoluitur,qui  pcrhi-  Pomponmsfidt,dtc7.Lwge/imaoc7aua,pro- 

beat.nospriorafolalcgisverba  vidifle.aut  pofita  tamen  certa  modcrationc,  vt  zm- 

expendiflc,  non  pofteriora,  qux  generali.  ficio  foluto  vendicationi  matcnx  clfct  io- 

terfunt  concepta,&  nullam  fumtutim  fa-  cus.  Scd  h*c  circa  enodationem  noftra? 

ctorumdcductioncmadmttiunt.  IcgisfufFcccrinr.  Plura,fiquisdefiderer,is 

Etfc  autcm  iuris  non  ambigui ,  furotus  adire  poterit  noftra  commcntaria  dc  im- 

ncccflarios  a  roalx  fidei  poflciforc  faftos  penfis  in  repttit.  §.  ex  dtutrfi.  mftttut.  dt  M- 

iudicis ofHcio  fcruari , L  domum.  /.  Codic.  foc  rum dtuifpart.  1.  cap.primo ,  qua;  paulo cafti- 

titulo,  quod  hic  negari  vidcatur.  Alter  gariora  funt,  quaro  ea,  quat  dc  fru&ibui 

fcrupulus  cft,  quod  lcgis  vcrba  gcneral  a  exarata  culpa  Typographi  in  crrores  pe- 

fint,quolibcrabirour,fi  rocmorta  &  iudi-  neinfinitosinctderunr.  Quadccauflaca- 

10  diciocomplcc>arour,geocraliaverbatde-  dem  etiam  in  L  certum.hoc  nojlro  tttuLo ,ne 
clarationem  a  prxccdcntibus  rccipcrc,  L  quid  candidus  Lccior  dcfidcrct,  rurtum 
fidecerta.  C.detranfidton.  Liubemm.  Cod.de  cxhibeo. 

fenat.  Feff.zut  fi,  qui  genuinus  noftrar  lc-  T 
gisfcnfuscft,hicfcrmonem  ad  illum  per-  LeX,Uomum.J. 

uncreanimaducrtamus,  vt  rc£fc  fcrtptum  /^OnuIiumerat,haclegemlongacnar- 

11  reliquitf  fubtilitatisnominc  mrritocom-  ^ntmnc  propter  difHcultatem  rnate- 
mendatus  Francifc.  Sarmient. Ubr.i.  Selecl.  riar,  ncc  non  vtiltratem  ctufdcm  explica- 
inttrp.c4p.10.  qm  pofTcffor  non eft,  &  idco  rc.fed,  quod  in  rracraru  dc impcniis,  de 
retcntionis  iurccxcidit,/.^//r  grea.jj.ff.de  quo  dudum  mentionemfcci,p4f/./.^.a. 
cond.indeb.  Indefit,vtdc  vcndicattonema-  id fatis  accurate  prarftitifle  videar,idctrco 
teriarfolafitdtfceptatio.  Lectorcmeodembrcuitatiscaufla  rciicio, 

11     Htc  inteilectus,  -f  qucm  legi  accomroo-  vbi  ncc  non  in  fecunda  parte  eiuldera  tra- 

dauimus,licct,vt  cxifttmamus,tcmerere-  &atusmultainuenict,qua:meritoparado- 

pudiari  non  debeat,  tamen,  quod  varia  xa  vidcripoffint. 

fint  hominum  iudicia,  quibus  alia  atque  T       C\  A*  " 

a!iaprobari&  arriderc  folent,  fubiicimus  LCX^KJXQUfflnUfy 

diuerfam  a  prarcedcnti  interprctatio-  /^Vrll  dc  prxfcntis  rcfponfi  mcritis co- 

ncm,vtprobabtlem,itaa  vcrbis  lcgisnon  V-/pj0fc  dilTcruerim  in  cxplicatione  L 

omnino  abhorrcntem.  Longc  aliam  cf-  edita.fupra.  de  edeni.  potcrit  candidus  Le- 

fecauflamcius,qui  retn  plane  nouam  ag-  cror,  fi  quid  circa  explicationem  eiusdc- 

grcditur,  atquc  alienum  folum  funda-  fideret,  indc  depromere :  eftcnimma- 

mcntis  ardificii  occupar,  quam  cms,  qui  teriafatisintricata,&quzindifHcilesqua?- 

in  (uo  xdificans,  modum  exccdtt,  Sc  ali-  ftioncsfcfcdifTundat.v//^/^»»»./^.'!^ 

quid  cx  vicini  arca  appctit :  hunc  cntra  ad  udnumtrumj^z.videreltcet. 

L.Cer- 
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L.  Certum  Lt,  Caput  I.  Prracipio  f  itaquc.cam  .iu£tore  Varro-  t 

~  ne  hb.t.deltn£utL*tiit4,vex^fr*{?ttsy\\crt\ 

o  v  M  m  a  k  i  a.  /wrjwafrucndodicanrur,  vnllum  rcfert* 

r    7? atvo,ttua mournt am&orrm ad mteruam praftn-  {.  ?t  £  de  vcrberum ftgntfiationib.  Alciarus, 

templentmtraUandam,.  item  B.echeus,  dcindc  Bnflonius  tn  fui$ 

vnam&e^ndem^mftcmtmim,,  Scha.d.m/**  L,x/r.r,  verbUfrucltee &frni 

3  Proprtttatemfermoniinitx figmndtthenieftdtx   g">  vc' »  vt  Akiarus  CX  SerutO  8C  DonatO 

conjierudme  emmUte  Uauenuum  metiendtm,  refcrr,  a  frumint.+ndc  fid  framentum  ,  con- 
utyuttxempH*c*mmonJlr*tum.  ucncre  admitatione  lcgrntem  poflir, 

4  /nttntc.nft.nmintrrprttumw  quod  P^ulus  IutifconftlltUS , /./^w.  77. 

^JeverMrnmj^tumAm. f.  dt  vcrborum  figmficetumtbu, ,  aham  frugi. 

/   SmtmUAMAti^ui^C^u&Rtf^tt.  bus ,  quam  rruaui,<krfnde longe anguftio- 

mmcmfutttur.  rem  lignificationera  frumenti  vocabuio 

6  Iuttrpremu^ruTtnrtt$^u4ttta:mreitcitur.  attribuat.    Cetctum f  is  rtjfrari  definet,  j 

7  ConauoxmForftm,Foktrut&Gceddct,<iu£<*rtpf*  fi  pcrpendcrit,  non  verbotum  proprie- 

mr°,y"ur'  ,     „  tatem,  noncxfigura  di&ionis,  fedcon- 

i   vZn^nZm^  (uetudmcredeatquccmendatcloquen- 

9     -t  rtuanria  nnnnm  meatum  aumntiiKt,  nt/i  aamo-  a.  ™  ... 

d-mrarum^.  tmm  6t  reccptorum  aucrorum  mctmde- 

/»  /»/«.  verb.ftgntftcat.  trtildri de profrietnttfir»  bcrc*  Qive  COmmittcndum  nobis  Hon 
«m»«.  eft,  vt  fpecicm  &  imaginera  coniugatio- 

tt  Caltbtt ptr  legem  /uiutm & Pupiam  non  fuerunt,  nis,  qu*  eandcra  vim  exdcriuationisna- 
cupMeet  heredttutum  *b  ixtrantu  reltclarum^t  tura  atCtibucre  vocabulis  folct,  Infiitut.dt 
orbot  *utem,f,lum  dtmtdtarru ptrtenu  attm^  tnt.uiptitutf.&$.primo ,  fCCUti,  tcmctc  im- 

n  OctftMuaVlpUnummouitMtmoumpotuit.vi  pingamus,quodcxcautTaadmoneo,quod 

levtnmam beredtttvem cnrn ilU, <tua  Itte  3buem-  c«»dcm  lllam  fpccicm  doaiflimiS&Con- 

rei.conftrret,  fummatillimis  vins  f*pc  impofailfc  vi- 

ij  rerl>aJ(geeb«emre,m*lttUttmp*tent,, auamtfi  dcam.  Cuivsreicum  rnulraexcrftpla  fup- 

/egtnmamheredrmttm.  pcdican  poffinr ,  tamcn  ne  longius,quam 

l4  Tuiela  teft.tme„mn*potendtaltg,ctrmpctcreston  rcs  ctmccdjt  dlgrediat ,  id  vna ,  caque  in- 

a-nemreatvoeaturlegtum*  .  fignicontroucrlia  nondum  ab  vllo.  qtios 

//  cfrrrtmentKm  acomneatu  vel  caftbm  non^va-      9,  -     , .  ' 

leU rmn  bene  & efudtte ^utnttum  nduerft-  yiderecontigit,  rccle  diremta.common- 
/m  .  .  ftraiTc  contentus  cro.    Verbis  complc- 

16  JMuka extmpLt,  ynhu uidoceatur.  €ti  nequeam ,  quanropere  antimonia  illa,  ± 

17  /nconJuetuauiupoteft4tttil,verborumfigmftc4th-    quam  /.  fje.f.  de  verber  .ftgntfitatior.tb.  cttml. 

tjtmmttart.  /./^/#tf.ciTeputant,exercucrifnoftros 

dcm^confuctMatnufiznipcattonerrudatameffe,    Jim  /  ,  , 

«^A^^^^,^/r^^  dm.Ubuenere.numtr.t. &*.  Alciatttm  ftt 
rmJtmfrttgthm,au4mvirbofullunnu.  Faradox.^caf.y.  AfiuraP  nc!l.^f.A^^». 

mittrn.num.6  tjrfequeni.  Vzfqnkiiitraclat.de 
Vod  dc  impenfaf um  matet ia diaUm  fuettfLb.x  ^vndetim*. nnnter.  +2.  Valenti- 
^cft.candcm  ex  variis  cauffis  laborarc:  num  Forlti» traaat.deftuceff abtnttfiat.ltb. 
idcmiultion  excauflii  quisprofitcripofllt  /.  tmf. i(.  vbi  rclatis decem  diuerfis  cxpofi- 
in  quacftionc  frudtuum  euenice.  Qua  de  tionibus,quas  in  przicntia  enumcrarc  o- 
cauflaconftituo»mc  nihil  alicniim  a  pro-  peracpteiiumnoncft.tandcm  f4^./7.fuam 
pofito  benc  dc  rc  litcracia  6c  iurc  noftro  a  fubiicit.  Nos  aijtcm  trcs  potiflimum  re- 
mcrcndifadutumclTc,fi  quxad  candcra  ccnfcbimus.  Vnam,  qu*  eft  Alciati  /. //* 
materiam  pcrtinercnt,&  ahbi  a  mc  com-  ff.dtverbwY.fanifiut.fr  dicl  «/».7.  &  anteil- 
ptchenfa,  quamuis  minirae  cmendate  •  JumBudjn/*/.;^^r*ySr.Coftalii&Ripjr, 
imprcfla.fuetunt,  hoc  eodcra  loco,  vbi  .circd  lFjrcar.iam  ratcr  bcreditatem  lcgi- 
propna  huius  raatcriat  fcdcs  cflc  vidc.wr,  timamt&  iuftam,  Iuftam  dc  fuccellionC  ff 
profcque.cr,  &  llla  potifiimum  confc^a-  abintelbtointclligi  :legitiraaratanquam 
1  rer,  fquarin  difficulutem  infignera  inci-  genus  latius  paterc,  Sed,  vc  Atius  &  Vaf- 
dcrc  vider cntur.  quius  &  t orftcrus  obiiciunt,  &  vt  rcs  ipfa 
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indi cat, tcxcus  sn  d.  1 j.  dictam  i nierprc ta-  non  fecit,  fed  ctiam ,  cuius  ex  teftarr  ento 

cionemapcrccrcfcIlu,duraait  lC.qntteB  hereditas  non  cft  adita.  Porro  cum  j*in  lo 

i^4A/r*itf4**vtrura,quziurelegicirooob-  eodcm  titulo  proprictatis  habeatur  lano, 

uenit,  an  vero  ctiam ,  quz  ex  teftamcnto  dida  autem  l.prtma ,  hi  ipfi  dicantur  noa 

&  probabilius  cft  ad  leguima  tantum  hc-  impropric  elfc  intcftati :  colltgitur  vctba 

rcditatcmpcrtinerc.  Hucreferendzfunt  proprie,&nonimproprie  pro  cocicm  ac- 

pene  infinttz  lcges,  quz  fctiptum  herc-  cipienda.  Accedtt,quod  li  quisciapita  le- 

dem  &  legiumum  heredem,tanquam  di-  gisluliz&  Papiz,dequibus  copiofediffe- 

ftindtos  fcparant,  &  intct  fc  opponunt,/.  rit  idcm  Valenrin.Forft.  in  defcrtptienc  vi- 

penulttm.fupra.deftat.  bomtn.  l.  fttontrouerfia.  t*\^Augufti_  pererudicc  &clcgantcr  Iuftus 

/*.  fuprd.de tranfcJten. LUgitimam.t.depetit.  Lipfius decus nominis Belgici  in hbr.j  An. 

bered.  l.ft  quittta.  S2.ff.de  hered.inftit./.tSud.  na/.Tactti  fcribcns,  cxcutcrc  vclit ,  non  c- 

y_7.ff.deadquir.t___remttt.hered.toto  titu/.Cod.  ritcaput,  quod  ad  przfiencem  diipolitio- 

ff Injlit.de/itu  tjjrUgitim,  hered.  Vndcfccun  nem  zquccommodcaptari  poterir,  quam 

6  dacft  j*  Artt  Pinellt,q<ri  arbicratur.id  pro-  illud,quod  ex  Dione,Plutarcho,  Tcrtul- 
cederecxlatiori  verbi  fignificatione,  vt  /.  liano  &  Sozomeno  refcrt :  Cte/tbes  non  fu- 
tf+.ff.  de  verbor.fignificattontb.  nomcn  filia-  iffe  cepatts  hertdttatum  j*  *b  extraneu  relidu-  n 
rum  in  pofthumara  caderc  non  effe quz-  rttm torbos fohmpro dimtdiaparte admtffos ,ni- 
ftionis Vlpianus att, & tamen idcm  /. quifi-  fiheredttus aproximeiunclu de/atafuiffet.Qux 
/iabut,  decima  fepttma ,  confticuic ,  id  itade-  aurem  conccptio  j*cius  capitts  fuenr,ida  1* 
mum  verum,  li  de  pofthuma  aliqua  mcn-  ncminccum  fidc  rcferri  poteft.  Si  Gord- 
tioin  tcftamcnto  u*c  facta.Sedhuicdecla-  dei^/tf  /.^•.conic&uramfecutiponanius, 
racioni  obftac  icxiMsdtd./.tjo  inhzcver-  legitimarumherecHcatumfa&ammcntio- 
ba :  Lege  obuenire  non  improprie  quu  dsxerit,  ncm,  vt  ab  tllts  lcilicct  non  repeliercntur, 
ettam  eam_qu*  ex  teftamento  defertur.  Hmc  &  Iurifconfulto>indeoccafionc  lumcacd- 

7  j*  Follerius  &  Gocddcus  ibtdtm,  &  antc  il  paralfc  hereditatcm,  quz  ab  mtcftato  dc- 
lum  Forftcr.  cap.  12.  Ubr.  t.  de  fuccejfi  confu-  ferrcrur  cum  illa,  quz  cx  teftarocmo  ob- 
gtunt  ad  aliam  folutionem ,  nen  tmproprie,  uenrflct ,  non  camen  ftatim  tnferti  poffct, 
vcrbanon  idem  poife.quod  veibum,/>r*.  italurifconfultuconclufiffe.  Namidapcr- 
pne,  ied  cffc  medium  quoddaminrcrvcr-  te  falfurneffet,&  ciufdemcapitisfcitalub- 
baproprie&improprie.  Adidoftenden-  uerterct.  Quarc  vcrtlimilc  eft,  Iurifcon. , 
dum  vtuntur  duobus  argnmentis, //*//»<.  fulcumab  hac  argumentacionc  rcccflilfe, 
in prtnctp.de fuu  &  Ugitim.hcrcdtb.  vbi  Vlpia-  quod  licct  hcrcditatcs  ex  ccftameoio  ad 
nus  vidctur  illara  lcntcnttara  confirma-  nosdeuolutzcenlcantureciamlegeobue- 

8  re.  Sccundo,  quod  idcm  j*  videarausin  nirctamennon inreiHgatureffeincadem 
verbjs  nollc  &  velle ,  &  ita  pcr  cenfcqucns  caufTa&conditione,quilegitima.Id  emm 
idcmaffirmare  videnrur,  quod  ArnusPi-  ■llumpronundafrceuincuntlegcs &rario- 
nellus,&antcilluroGloffa,Decius&muI-  ncsanobis  tupenusailegatz,cx  quibu>  e- 
ti ahi dcfcnderanr.  Sed  profc&o  nec  hzc  doccmur,lcg  timihcredis  vocabulum  ad 
opinio  mthi  farisfacir.  P<irno,quodtntCr  illumfolum  pcrtincre,  qui  abinteftato vo- 
velle&noIlenonfirmeduim,i//rr/7r  often*  cetur.  Sccundo,quodinterprctis  non  fu- 
dtt  Cuiaeimhbr. obfruatun.  t_r. capitjtl.  2).  £c  crit  conuellcrc  legem, quam  cxplicarcr.f  1 
fi  quis  dicat,  fahcm  cx  cius  (ententia  c(-  led,  vt  cxplicattcni  fuzltimen  adfcrrer. 
fe  medium,  non  noffe:  cius  inqu*titionem  Conftitub  cnira ,  longum  intcuallum  ef- 
ad  Latine  loqucnrcs  rcmifero.   Illud  m  fciriterhcrediratcm,  quzlegc  dcfcrndi- 

9  gcncrcfuffecent,inter -fpriuantra  nullum  1  ca,tur,& il!am,quzlcginmatir.  Lrgc  ob- 
cff«  mcdium,  vt  vteUre.tceiumtffi:  viuere,  ucnitncdum  illa,  quzab  mteftato  adaft- 
mortuum  tffc :  &  fimilia,  proprtt ttmproprie  qacm  pcitinet,  fcd  ctiam,  quz  cx  ttfta- 
funttaka:  Ergo,&c. Et  (i  ouzdani  funt.vc  mento,  quod  (cilicct  talis  hereditas  Icge 
ttgrum,fanum efie,tlh  ciicr.inora.  Dcinde  dftodecin*  tabularum  confitmctur,/.  vcr- 
t  X 1  pfo  tcxtu  /. prinu.ff.de fnit  ejr  Ufittm.  he-  bu.t20.ff.  dt  vtrbarum  fiim{ic*tioniltos ,  l.pri- 
fA/.mecontranum  ciitnccrc  pmi.'.  Con-  mo,w prtr„tp.ff.ad kgtm  Fj/ctdtam.  Cuinf  14 
RAtcmm/.<tj.ff.devttbor.figK'fi;*'.nncit*-  it^ue  talis  lurcdius  ex  tuns  aucronra 
curo  cffc  non  tantum ,  qui  tcitamcnturo  tcpcndcat,quodquomodoin{clIigcdum 
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fitcxcquiraur,/./.w/4^p*W.  w/r/.rcdc         quos  arbtret  etbdifint,  qu$s&  ipftsgUndu ap- 
Iurifconfultus  dixicrillamlege  obucnirc, 
quod  fcilicec  id  vcrbum  latius  patcret, 
quam  lcgicimi ,  quod  &  in  tutcla  tcfta- 

15  mcntariatapparcrepotcft.  Nam  illam, 
qua:  ccftamcnco  dccernicur,  au&orira- 
tc  &  permiflione  lcgis  compctere  non 
impropriequis  dixeric,cumnulla  tutela 
fine  illa  cofiftac,£  i.  ff.de  tutcl.rjrL  i.dcte(l. 
tutel.cz  tamen  non  rc&e  Icgitimaappdla- 
bi  c  ur,//  quu  in  conditienejt.  l.idem  fktjrf  §• 

16  pn.eod.tit.  Neqjfobftat,quodfccundum 
Dialccticorum  regulas ,  coniugacorum, 
in  quantum  funt  couiugata ,  vna  &  ea- 
dcmficdo&rina&  diipoficio  Lt.eum, 
§  .t.f.detntel.  inflit.eodtit.  quia  id  dcmum 
non  obtincr,  fi  cx  communi  hominum, 
maxime  autem  Do&orum  opinione  fi- 
gnificacio  m  utata  ficvc  vidcre  licctin  vcr- 

17  bo  f  pofliderc  &  in  pofleffionc  eflc ,  §. 
/ifdeadquir.cramitt.pcfff.iavctb.tchiti 
fictcftamcncu//^^  tejla.vt  notantBoQoT. 
inLtefiatio.  40  fdeverb.fgn.in di<£cioncin- 
ftrumcncum  &  inl\t[ictc,I.t.ff.de fde  in- 
firument.  infamilia:  &famulorum  appel- 
larionc/.  19 6. ff.de verbor.  fignif.  vbi  Alcia- 
tus  &  alii  in  vcrbo  diligenrem  eflc,&,dili- 
genciam  adhibcre,  l.contrtftuij} ff.de reg. 
tur.  &  candcm  lnprasfencinoftramaccria, 
vbi  alia  fru&uum ,  frugum  alia ,  frumenci 

dcniquc  longe  ftnctior  fignificacio  cft,  "  ^^^m^m^mm^  ^ 

yr        ?     ut       ■  ,  umtnnundanttmtfctxtTctndm. 

quod,fecundumHorarium}«rW/4W^  l6  siUgemtmil,paii  qutdactrbm  aut  remifiim  fia. 
cadentqnc ,  quanuncfunt  inhottorevocabnta.fi  tuatur.quamiurt  tmiu\mdkmektatitnetiuf. 

rofet  vfttf ,  quem  pt  nes  grbitrium  eff  e&vUejr         dtm  Ugis  fiatutrt  dtbtre ,  quid  iffi  ftqutndum 
ig  norma lequtndi  Frumcnrum  igiturf  Iunfc*  fii- 

confu!tus</./77.dcfinit,quodariftafcrC-  "  AppclUtitnmfru8tumodo  generaUm.mtdofa. 
neanfrugcmprorcdicuappellarinonfo-  +  km  vertmnt 

lum.quodfrumcncis&lcgumin.bus^vc-  tt(ipit  (  m^ 

rumquodexvino,lylui$czduis,crerih> 
dinis , lapidicinis  capiatur ,  quod  cameri 

non  ica  efrufc  incclligcndum  cft,  vc  cx-  A  £>co  autcm  pronunciationc  fruchK 

iftimcmus  vcrbum  fruges  pacia  faccre,  'Vpoma  contihcntur ,  vc  antiquitus  i 

cum  appcllarionc  fructuum.  Nam  ibi-  nullosfruausagnouerint.quamquosar- 

dcm  Iunfconliilcus  apcrcC  dcclarac,  car.  borcs  pcaibuiflcnt  ^quoa  &  ipfos  gfandis 

nes  &  poma  frugcs  non  dici  ,quai  tamcrt  nomincdcfignabanti  Ug.  qui  venenum  di- 


ptilatitne  mfigntebant. 

2  lu  uugna  vtttrum  tnttia  &  fimpbcitate  gUndtt 

victm  panu  prtfiitifr. 

3  A  Certre  inutntatfrugtt  tft. 

4  Katio  cur  gUndu  afftlUtitne  alitt  ttiam  fruam 

veterndtfignatint. 

5  Verbum  fruSut  faulatim  fleuiorm  figntficatit- 

ntm  meruift  &  ad  fruges  atque  tmnU  alia 
melumeuta,  qua  terra  fttducit  referri  cet- 
tif<- 

6  An  bn  verbum ,  fru&ut tfecomm  fcttm  tmpte. 

Satur,naulum  nauium  ,  vtSuram  ntmtnttu 
tum,tfcrai ftrutrum,  itm  ftnfituti  dmu- 
um. 

f  AuidfiatpreprUtatefemtim,anvetoe*benignit- 

rtinterfretatttne. 
t    m  Ugo  munuifali  tnmia  ttrba  fttfrie  efe  atcu 

fitnda* 

I  Seutentin  Gltfa  ,  Saidi  ,  Atexaudri  ,  uft* 

nu,&c. 

to  OfmtoauQtrkdifimgututiu 

II  Vfura*  frtfrU  sfftlUtune  jruautntu  ctntmer%\ 

ftfc  tamen  td  natura  utgttii  imfetrare  atque 
deterutre* 

u  Uetcedes  ttcatumk  ,  itm  uauium  uauium, 
quamuu  faft  fifaratim  umtnentur  ,  tamtuv 
vtri  verbo  fru3ut  tttam  acctfto  referuu- 
tut. 

tj  Si  legt  munidfaii  ident  fiatuatuf  qutd  iure  ciuut 


mtntaveumutt 
14,  tex  muntcifalii  mterpretatumm  retifit  i  iure 
ciuilu 


pronunciationc  fruftuum comprehendi 
dubium  non  cft,/.  in pecudumf.devfir.  ' 
frucluar.legefrima  ff.  dc_,  gland.  Ugend. 

Cap.  II. 
Quid  appellatione  frudtuum 


ituumcomprchendl   tU,zi<s.  $.  glandu  ff.  dc_j  verbor.  ftgnifie. 
dubium  non  cft,/.  inpecudumf.de vfur.&   in  h*c  vcrba ,  GiandU  appellattone^  omnU 

frutlsu  continttnr,  cxcmplo  Gracifcrmo- 
nis,  apud  quos  omnes  arborum  (pccies 
mtfStftm  appellancur.  Cum  Cnim  prarcor 
cdixiflcc ,  nc  vis  ficrec  ei,  quiglaridcm  ca- 
ducamcxagro  fuo  inalicnuffifolum  ccr- 
tio  ctiam  die  Jegeret ,  iege primd.ffde gUnd. 
Ugend.cotiCaltus  labolinus,  quid  pronun. 
AntiquitmuuBtspenefiutliu m tfufuife,quamiol   «acioncglandis  com prehcndcre :u t ,  1  r.i, 

Ooo  ft 


contincatur. 

SVMMARIA    HviVS  CaPITIS. 
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vc  fupra  dixi,  refpondit:  quod  fi  cui  no-  rentibus  noftris  Iurifconfultis  conftitiirtf 

uum  &  alicnum  a  vcra  tncerprecatio  videtur.dum  ipfi  foctum  pccorum ,  nau- 

2  nehincg^mdis,indcfru&us,videatur,tis  lumnauium,  vc&uram  iumentorum,  o- 
mcmoria rcpcccrc  dcbet  olim  inmagna  perasfcruorum,item  penfiones  domuu, 
vcrcrum  inopia  &  fimphcitate  glandcs  vcdiftincta  commemor.uu ,  Ugefid&par. 
panis&aliorumalimcncorumvfum  prae-  tut.ff.dt_j  eoquodmet.  caufl.  jsi-finat.&t. 
ftir  ifle,  ncquc  tam  frcqucnccs  auc  gratas  26.  &»7-f.  de_> petis.  httred.  item Uge  cumfcr- 
aliasarborescxtitiile  Exquoaucemccm-  um ,  aUut  Ugt  exordium  ejl  ,  apud  lulianum 

3  poreaCerere  ffiue  quouisalio  inuentx  dc_s  Irg.  candem  &  ad  alia  compendia, 
frugcs  fuerunc  ,  aliud  recepcum  clTcvc  qux  occafionc  rei  quis  acquiric  accom- 
maxime  noftra  ccmpcftacc  inualuiflc  vi-  modari  cccpic,  fiuc  mobilis  illa  fic ,  vc  fce- 
dcmus,  vc  quercus, ilices ,  & id  genus  ar-  cus  pecorum ,  lac ,  pilus  ,  &  lana ,  Uge  im 
borcsinnulloruhorris  aucviridariispcnc  ftcudum ,ff  de  tfur.  & fiuil.  fiue  lmmobi- 

4  cofpiciantur.Quaretcuexahisfrucltbus  lis,  quo  pertincnc  commoda  qux  ratio- 
eadem  racio  ,  qux  in  glande  vcrfarecur,  nc  vlus  pcrcipiuncur,  vc  quod  quis  xdcs 
labolenus de glande pronunciauir, quod  inhabitarc, in  fundo ire.agere, dcambula- 
fupra  audiuimus  ,  fiue  quod  glandis  fi-  rc  [  oih t ,  /.  itcm  videamus  19.  ff  dc_j  vfur.  & 
gnificatio  nm  cx  vfu  loquentium  lacius  fruH.l.  btitorpm.  4.  §  inconfcffnria.ff ftfer- 
paccrcc  vc  in  vcrbo  tabernam ,  qux  cx  ta-  uit.vindic.veladat.perttn.Scd  &  vcnattonis1, 
bulisolim  conftrui  folebac,  l.tabernam  1S3.  aucupii,pifcationis ,  quoties  fundi  cmo- 
ff de  verborum ftgnificationc ,  pccunia  quod  lumcntum  in  co  connftic ,  tge  ttcm fi 9.  $. 
illam  pecundc  infignirc  moscrac.f/  aMcupmum%t.vfumfruUum,62. ff.de  vfufiucJ. 
n  ■  lnnt  Docl.  res  dtih  tege fecunia  ,1 7S.fi".  eo-  &l  venattonem.fi.  de^>  vfur.  &  frufi  I  qua\- 
d-mtitul.  poflefTtonis  ,  quod  illam  afte-  fitum.%.  fiinagre.fi  dcinfir  &  tuflrum.  UgaS, 
c^accsfcdcsfigcrc&conlticucre  cumad-  auinimo  &  ad  naulum  nauium,  mcrce- 
huc  omnia  occupatibus  cedcrent,  con-  dcslocationis,&  idgcnus  alia,^ finauis. 
fueuerunc  dtcJ  teg.  pnmo.ff  dt-jacquir.  vel  ff.de reivtndiatiene  iteml.  vidramm ,  19.ff.d4 
amttt foffeff.  l.fufiuua %.imola.ff.  de_j  ifur.  &  frud.  hoc  ipfum  vcrbum  fc  quo- 
verborum  fignificattone  ,  fiuc  quod  fola  ra-  que  cxcrccrc  ccepit  &  quod  magis  eft, 
tioidabcodemexcorfiflct,/.  illud)2.ff.Ad  ctiam ad  vfuras,  Ugevfur 41,34.  f}>  dt^  ij*r. 
leg  K^dqmLl.  4  Titio ,  toSff.dt^  verborum  ob-  &fruc~I.dit7.  teg  cum  ferum,39.  f.  delegat.  1.  §. 
Itguionel. reguta.  §.  fin.f.deiuru e*r fu£1.igner.  afudlulianum. quialsm /exefi.Scd quxftionis 
I.nomcn,  $9.  %.fin  ff.de tegat.  3.I  hitfdis,  infin.  eftfanid  fiac  cx  propriecace  icrmonis,  7 

5  Cod  dereuoc.donat.  Vc  igicur  f  dc  pleniorc  an  vcroexbcnigntoriincerprecacione.  V- 
glandbfignificarionc  id  alTererc  non  cft  nlitas  f  huic  inucftigationi  conftarc  fua  8 
animus.ica  lane  excra  omncm  aleam  du-  porcrit.  fi  pondercmus  verba  legis  muni- 
bicationis  eife  confticuo ,  id  i n  vocabulo  cipalis, /.  in honorarits ,3J.ff.  de obftgat.  &  acl. 
frudtus cuenifTe  ,  quod  cum primum illa  cap.  innofira  extra  de  imur.  item  refc/tftorum. 
complc&crctur  qux  arborcs  edidiflenc  eaffigntfkame^&ctf.cumRudolfhm^extrade^j 
poftca  rcfcrri  cxpic  nedum  ad  illa  ,  qux  rejmpt.  &  alia  td  gcnus :  ftri&e  accipi  dc- 
profcifla  vomcrc  ccrra  cx  fcmentc  naca,  bcrc  &  quidcm  frucluum  appcllacionc, 
tfrut7m,4<.ff.  dts  vfufrucl  &fu£i.  I.  bo-  quxdixtmusnoncontincri,  infcrri  vidc- 
nafulti, 3f.ff.de  acqutr.rer  domin.  fcd  ctiam  Cur  cx  /.  mereedes ,  29.  depetit.  hered.  lege 
ad  omnia  emolumenca ,  quar  tcrra  rcd-  prudurum  36.  ff.  de  vfur.  iege  tum  autem 
dicacquc  producir,fiuccx  pratts,  pafcuis,  »§.  §.  cumredhtbetur  ,nona  ff.  deadtlit.tdtcl. 
oliuetis  ,  vincis  ,  /.  /  v/ufiufiuarim ,  tj.f  ttem  lege  tertia.  Cottic.  de  vjur.  Uge  bac  verba, 
quib.  mod.vfmfrutl.  amitt.  UemUg.fenultim.  jz. ff.de verbomm  figntfica'icw ,  quod  ctiam 
ff.de^reivindtt.  fiue  ex  (ylvis,/.  itemfifundi,  aperce  probac  Baidus ,  Itge  (i  tudttio  ,  cirts 
9.  §  final.fi  d<_s  vfufrud.  &  quemadmodum  pn.C.deacl  emft.efrveni.^iexand.1  frucJus. 
auU vtfruat.  lapidicinis , auri, argcnci, a-ris  %.diuortio^ qutaiiasfcxtfi ^numer^^.nfonibi-  9 
tctn,crctifodinii,Litem/i/undi.nona.%.fed  demnumer.9.  qua  inre  tamcn  f  fubfifto  l9 
fttafidicinus  ff  de^f  vfufruft.  &  quemadmod.  &quidem  vfuras  pronunciatione  frudhi- 
quis  vt  fruat.  cum fiq  i.frutlus,  alias  mapit,  uminftacucis,vcvocanc,non  vcnircnon 
exdiuartio.  %fivir.fffotut.matrim.itemt  t.S.  abnucrim,vcidfatiseuidcntercx,/.*^fcr* 

4  eiufdemtitul  &incrahos  fiacs  f  cciam  flo-  iti.ff.deverb.ftgn.  colhgi  vidctur,  vbi  harc 

vcrba 
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ji  vcrbafcfcofFerunt.  rjura  pecunU ,  f  quam  nunciarioni  fru&uum  acccpto  rcfcrari- 

„  percipimm  ,  tnfruQunon  efi,  quu  mn  ex  tpfo  tur.memoriaiprodiderunr,  item  Alexand. 

t>  carporc>fid ex  aiia  caufa  eit  .  fiilicet  noua  ob-  conftl  Lb.Jecundo  conftl.  i  fi.  rtumer.  f.  Chaffu 

ligattone,  vbi  Alciatus,  RcburFus,Brccha?-  n*us  in  confuetud.  Burgund.  rubric.  quarta.  §. 

us,Follerius,Gaddcus  id  vanis  cxemplis  xs.tnvtrb&facercfiuctusfuo^numerfiptimo. 

iJluftrant.  Hinc  vidcmuslbciumcxcom-  Quodfiveroplanctquidaccrbiusautrc  16 

muni  pccunia  fccnus  fuo  nominc  pcrcc-  miliius  ,  quam  ius  ciuile  ftatuerct ,  runc 

ptumaltcrinoncommunicarc/^V»«w.  ex  rationc  ,  qu*  fortaflc  exprefla  fit, 

ff.profocto.\dcms[\xc  in  illo  rcfponfum  cft,  vtleg.  infidejtemmtfft  ,ttrtta.  §.  cum  PcUtdius, 

qui  anrc  reftitutioncra  ex  SC.  Trcbcl-  ff-dc^/  vfur.  i.  cmptor.  is  %.  fi**l.  ff  dt^- roi 

luno  tacicndara,pccuriiam fuopern  ulo  vindc.  vcl  qua  tacita  mcntis  conieccura 


fcrncridedcrit.  Naronccis  fideicbmmif 
farioillam  rcfcribcrc  tcnetur,  t.pfi.  ,n; 
U  44jf*dSC.  TrebeUUn. Cxtcrum  quod  f  J 
mercedcs  locationis  ,  item  nauJum  na 
uium  attinct,  non  idcm  vtique  proban- 
dum  vidctur.quod^&S1*^./  natttt.ff.dc_s 
reivindicatione.  qua*  &  ipfa  ftri&i  iudicii  cft 


Vv  l  maior ,  vi  1  plane  eadem  dcprchcndi 
i  cft.  vi  Ihvjolifj,  Codic.de  reuccattine  d*- 
i-  ..  &  finhtl  ttem  /,  i<  qn  mttis.  Codc.  dc^fi- 
de.  omthff.  iudex  dcccrncrc poteiit,quid 
fibi  fcqucndum  (it,nam  vt  rcctc  ,  at£f* 
lcgi",  7 /fdc^jverbehim(igr,ifi(aticne,frugein 
pcrpcndit  G  rddcus ,  h*c  dictio  ,fruilmt 
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aliudinhisquam  vfuris  ftatuatur,  quod  moao  fpcriakm  j  y* ■fiupAtdmtnui,  modo 

dcmquc, dtcl.leg.cumautem 22.$. cum redhi-  vcro  gencralem  figoincatior.em  admit- 

bctur.fl.4d1l.cdUt.  quamuisab  initionomi-  tic.  Iuque  7  nonnunquam  fit  ex  pro- 

nc  feparcntur  ,  tamcn  poftea  vm  verbo,  prietatc  fern  onis  ,  aliquando  vcro  cx 

/?*fl*r,acccptorcfcrantur.  Vndc  vt  ccr-  benigniori  intcrprctationc.  Emcrgen- 

tumdifccptationisinftitut*exituminuc-  tc  igicur  illa  controuerfia ,  qu*  iigni- 

nircpofsimus,ira  rcm  moderandam  cx-  ficatio  cui  ptarfcrenda  iit  ,  quarauii  iti 

iftimo,  vtfi  IegefmunicipaIiidem,quod  dubio  id,  quod  minus  Ja?dat,  prajioricn^ 

iurcnoftrocaueatur,iHamintcrprctatio-  dum  f  vidcatur,  ifimper,  p.ff,  d<u>  re^ul.  1 8 

ncmrccipiat,  quam  luns  conditorcshu-  iur,  iuxta  doftrinam  Bartoli ,  /  legatum 

iufmodiquaeftioniadfcripferanr,cuui  lcx  4S-  dc\j  lcg.  tertia,t*mcn  quodrepugnenr, 

municipalis   huiufmodi   expofitioncm  Lcum!ege,z6.  ff.  qui  teftament.  fac.poffunt 

non  refpuar ,  vtt.jomut  §  m  .    ptttjtione,  l  alicrutum  76,  %  finei.  ffdc^verberum  Jigni- 

lc  quod  ibidem  Glotfa  ,  Bartol.  iialdus,  ficatio,>cl,foUtionis,  176.  I.  verbum  f*<erc_j, 
Salic.  &: alii  memoria'  prodidcrunr,  Cudde        /  tn conutnttvnibus  ff.  de  verlorum  fignfi- 

iu  .dehb  r.tegtprima§  Ux  Falcidu.ff.  adlfg.  «AW,ilIudinarbitrioiudicisverIacicon- 

Faiid  t  vtgradatim.%  primu  ff  ad muntdpa-  ftituo,vcis  exrerum  circumftantiismcn- 

14  lem.l fin.fflfe_j  deeret.ab  ,rdsnr\  r~cte*>dleg  in  tc  cond.corum  prxccdcnnbus .  fcqucnti. 

/ gecenforia,  ^oi.ff.dc^veiborumi/.rnt/icatune  bus  rationc  difertc  comprchenfa  ,aut  ra- 

authrusxcauja.  C.  de Itbe> .  ejrpoi/hum. htrcd.  cite  i ntcllcdta  Conftuuat,quid  amplcdlcu^ 

l,  ityfttt.,.  idquc  cxempJo  f  mandantis  ad-  dumfit. 
feri  poteft,  quem  ejdcm  pcrna  ,  qua  dc- 
linqucm  puniri  dociorcs  fanciunt ,  fi  )c- 


gemunicipali  animadue  fio  in  illum  fta- 
tuatur  ,  qui  co  criminc  fc  obrtrinXiflct 
quodctiamiure  ciuili  dcliclura  fit.  Mbt> 
ric.  part.  j.  fiatut.  quxjl.  44.  Saltc.  in  teg.  non 
ideo  minus  Codic.  de^j  accuftt.  numero  quart» 
Vecitttin  leg.  15  is  damnum  dat.  169.  num.fi- 
cund»  ff.dc^regul.iurie  futtus  Clarmltb.fen- 
tentJur.  §  fin  qusfl.  89.  tn  princip.  Decian.  in 
trdclat. crimtnal.  nbro nono cap  ii.num.  dteimo 
Lfiienoch.  arcttrar.  quafi.  Itb.ficundo  cent.  4. 
tap.  }S}.  numer.jecundoy  vt  dcniquc  noftro 
cafu  quod  fcilicct  fi  lcx  municipalis 
mcntionem  frudtuum  faciat  ccdecifio  fit 
confcntanca,iuri  pcniliones  flc  alia  pro- 


C  a  p.  HL 

An  fruclus  appellatio  partum 
ancillaecomplec^atur 

SVMMARIA, 

1  Au  ApptBatit  fruBWt  quoque  ad  partum  Ttfctlh 

tur. 

2  StHtfUtia  PjuH  ctnfliiutntit  iu fidtUonmifii  rf— 

fittutmt.prouuudationtrtditm  autfm&m  par- 
tumtompnbtni'.  . 
j    Stntcntu  Btuti  a  Papmiano ,  Caio  ,  Vlf  iant  «*> 

4  ludicium  Ioannu  Copidtbacaminomitk 

5  CopiJtnttniiaptoparterettSa. 

Ooo  A 


Digitized  by  Google 


7 12         Commcntarii  Pctri  Gilkcnii  ad  lib.  1 1 1.  Cod. 

6  Pautum ntnftufift  tU  iurtfruSuarufti  Utm  qui  Trebe/l.  Vcrba  funt  har c  ;  Httreditatcm poft 

mtiiotmporeimiumtjftt.  ,  tnertemtxceptis reditibm  reflituert__?  rooatm 

7  In  qtt*  ftrte  b_i  dntmmu  m  olubdn  pt.   .*  ,  ji** 

l    cLfit  tenctUatt.  ,  ,m  S»>  ,  ^^rnpfmnonrettnebu,necfrmpe- 

1  *  cerumqntjutmtjitgregem  retmcnt.  Vlpian. 

,    Hotmannimcogitmtu &fmnm  inbac  tentro-  <  mtttier,**.  §./.  ftrf cnimfiquisrogetur  tcfli- 

uerfu  imptntnio,  tutrt__jh*reditatem  ,  <f  vetftrni  dectffrinf 

valati*respcricrint  ,pUcet  non  cogi  cum  red- 

CVm  longa  vcrborum  fcric  fupra  o-  dert_j,quodnon  habet :  culp*pUne  ratientm 

icendcrim  ,  quam  lacc  vcrbum  fru-  reddere ,  fedetm  qn*deto  proxima  eft.  Ettt* 

cluspaccac.nihil alienum  mc  a  propofico  NeratmUbreprimoreffionforUmfiribit.  Sed& 

commilTurum  exiftimaui ,  fi  cum  circa  ficnmdftrahcre  debcrct  &  nenfexit,  tataiulpa 

candem  infpe&ionem  nonnullas  quas-  &  nonUui&inrcbmfuu  cenfneta  negligemut 

ftiones.dcquibusquammaximcdubica-  huiufmodt  reiratienem  reddct.  Sed&fi*des 

ri folcc,quxucracione  ancinomiae,vtno-  vft* funt  cnlpa  eim ,  rationem  reddet.  Pr*ie. 

tabiles&infignesfinereprchcnfione  no  rcaft  qui partus  caucant ,  &  fvrtuum  pauus 

facilcpra>ccnri  poflit,pcrfcqucrcr:intcr  qniainfrutJtbus  hi  nonhabcntur.  Eiufdcm 

quas  principem  locum  illa  controuerfia  Vlpiani  d.  I  6t  vetus fuit  quaftio  ,  an par- 

l  habcrc  vidcatur ,  an  appellacio  f  frutfus  tm  ad  ftutluartnm  ptrtineret.  Std  Brutifen- 

ad  partum  ancills potngatur,  vel  melius,  tentiaebtinutt, frutJuarium  in  cfi  lotum  non 

an  difpofitio  dc  fru&u  ad  hunc  par-  habere__>nequcenimin  frutlu  homtnu  heme 

*  tum  pcrcineac?  &  quidcm  pcrtinerc  t  re*  eff<__jpottft ,  hacratiene  nec  vfitmftutlum  in 

fpondercvidccurPaulus  Uge  rrffondit  14.  tfifrutluartushabcbit.  QiSxl.it. ff.de__jvfur. 

§.  t.ff  dtu  vfur.  &frutJ.  item  Uge  Fakidi*  Infeccudumfrutlu  etiam foetus  cit  ficut  Uc  & 

»4  ff.adUg.Faktd. idquc  vc  apparcc  cx Ci-  piUts&Un*.  Itaqutagni&h*dt&  vttuti fta- 

ccrone  ,  fccutus  opinioncm  ManlriSc  timpltno  iurefur.t  bon*fideipoffifforU  &fru- 

3  Scaruol*  f  Ncratii ,  a  quibus  tamen  dif-  ilnarii.  Partut  vere  «niHarum  in  fru&u  nen 

fentk  Marcus  Brutus  Papinianus ,  Caius,  eff  t  itaque  addominum proprictatu,perttnct 

Vlpianus ,  vt  non  immcnco  idcm  Vlpia-  abfurdum  cntm  vtdcbatur ,  homincm  in  frutlu 

nus  Uee 6tde_jvfufrutl. hanc quxftioncm  effe  ,cnmomnesfrutlusrtrumnatuu  hominum 

cx  ipla  antiquitace  rcpetitam  comme-  gr*ti*  compartuerit.  Quar  totidcm  penc 

morct.Quae  diiTenfio  intcr  Iurilconful-  verbisrcddit  &  confirmat  f  luftinianus  4 

tos  cum  lmplacabilis  fit  placuit  lcgum  i-  Inftitut.fcundo  titut  derer.diuiftone.  §.  inpe- 

pfarum  verba  fubnc&ere  :  ic  quidcm  cudum.  Ioannes  Copusm  tratlat.  dtfrutl. 

dUi. Ug  rcfpondtt  14.  §.  2  ita  fc  habct :  H*-  capit. tertio. cxplofis  Accurfii  conciliatio- 

rts  rogatus  erat pofi  mortem  futm  fine__>  rcditu  nibusquodoperamineo  infehatcr  col- 

haredttatemrejiituere-quafitum  eH  an partm  locarit ,  tradit  cuIpaillorum,quiPandc- 

*nciSarum  eti*m  vive  teflaterc^  n*ti  reBi-  ftas  concinnarunt,cucnifTc ,  vt  contraria 

tuendteffentpropttr  vcrba  teftamtnti  ,  quibm  & quzad concordiam  reuocari  non  poC- 

dc_j  rtdttu  foUdeducende  tcHaterfenftt.fau-  fintrelponfaPandedisinfcrcrentur.Pau- 

Imrtfpondtt  ante  diem  fidtirommtffi cedentem  lum enim  fublcribcntem  iudicio  Man t- 

partmancillxrumeditot fideicemmtffo  nen  con-  lii  &  Scatuola:,cxiftimaircpartum  ancillac 

tintri.Herattm Ubroprtmoitarcfert  ,eum,qui  infruducflc,quxfentcntiacum  calculo 

fimititerregatus  cffet,  vtmutterem  refiitmret,  communi &  au&oritatc  luftiniani  dam- 

partum  eim  reftttucrtL^  cogendum  nen  efft\_j,  nata  fit ,  id  icqucndum.quod Papinianus 

ntfttunc editmeffet ,  cumtnfidticommiffo  refii-  rcfpondit. 

tuendo  moram  fctifftt.  Neque  imereffis  ex-       Non  poflumdirlitcri ,  hanc  Icgum  rc- 

i/ltme** onctB* ffectaliter  an  h*redttm  m  fi.  pugnatiara  ita comparatam  cifc,vt  ctiam 
deicemmiffo.  Vcrba  Ugis  24.%  primiftquun-  cumlaborcquisilliin  totummederi  nc- 
■  turztdem  reffondtt,  partns  anciffarum  in  diem  queat  Sed  tamcnanimaducrfioin f  Pan-  $ 
fidetcemmtjsicditot,adharedescim,quirvgAtm  dcd>arumftru6torcs  luperciliofior  vidc- 
efi,pertinere,eosqminquart»m  &  quartufrm-  turquam  vtprobari,  vtconccptacft,dc- 
ffm  cewpitandos,fide_j  lege  FakiM*  qtutfiie  bcat.  Nam cum  Paulus  fentent.  Un.j.cap* 
iwcr<ei*t.  Porro  Papiniani  contrarium  ^.inhatcvcrba,  amiUavfufruUu  Ugato,p*r- 
pronunciantis,/.  dcdntla,  jt  §.  4  jf.  ad  SC.   tus*ncill*adfrutlu*rium  nenpertinent ,  pro- 
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nunoerrquafrontcautpudore  defende 
museundcm  au&orcm  fccum  ad  hunc 
modum  diflidcre.  EtfiCopus  fortafle 
contcnderet,Im  fententiarumliberis  tc- 
mcreabalns  cxccrptis  non  eflc  tribuen- 
dam  illam ,  qua  nitcndum  fic  au&orica- 
tem,  nonmagnoperelu&abor.  Scdra- 
rocn  vt  rellefmfit  Cuiaeimlib.  quortoin  verb. 
fi defunflt  n-n  fuerunt.  f,  de  vfucaf.  Ex  his 
Puuli  rclj  onlis,qux  fupraedidimus non 
poteftcertocolligi ,  Paulum  in  iila  fcn- 

6  tentta  futfle  f  «  f  uctui  parrum  ancillae 
expenfumrcrcrrct.quippc  quemnon  fic 
vertiimilc,  contraillamfcntentiamSabi- 
ni.quxiamobtinuiilct  ,dut.  /cg  vetm>  6S, 
&  quxiamilluftri  ratione  fumilta  eilet, 
quidquam  pronunciare  ,  fed  crood cau- 
famheredisab  ipfo  frucluario  lcpararcu 
quippequihzc  emolumenra  iurc  domi- 
nmnrerim  fentiret,  cum  harcs  idemfit 
q  u  od  dom  i  nus,  §.findnftitut.  de  ra.qual.ry- 
difflfi ftuidum fubcondttione,  St.ff.  deltgat.  r. 
V  ndc  ceflanre  rationc ,  quar  di&abat ,  ab- 
furdum  clfc  hominem  in  fru&u  cfle,cum 
omnia  vnius  hominis  graria  natura  pro- 
«hdtflct,  difpofitio  quoque  iuris  fublata 
intelhgi  potetztjtgeiudi/po/itipni,  $.ff  de 
ddmtmftr.tMt.  & cu>tt.  Quarc  cum  ha?c 
Paulieflec  fententia,  intulic  quodQc  cx- 
ccptionem ,  qux  ahas  con hrmare cegU- 
1  m  folct ,  kge  q«*(itum.  §.  denique.  f,  ae_j 
i«(!r.&inftr^eg4torum}non  tahtum  aiifto- 
rttamh.ibcrc ,  vt  augerccipfius  difpofi- 
tioncm, vtfacilc  colligerc cftcx  /. Luim. 
7#  %.fl*nbm  ij  ff.adSc.  Trebell.  Plancci* 

7  dem  t  Copo  adientior,eflc  inrerharcrc- 
fponfa  ancinomiam  infolubilem  non  il- 
lam.quamisfcripto  complexus  erac,(ed 
aliaman  prarcerfru&uscciam  parrus,  &  , 
aliacmolumenra  ancc  conditioncm  in- 
ftitunonis  quaefica  cedanc  hxrcdi.  Pau- 
luscmmfecucus.vcapparct  ,  rationcm  * 
quamfupracommemoraui ,  putacccdc- 
re.  Neganc  Papi nianus,  ditt*  itge  deduflaj.  * 
§  hrredtiatem ,  Vlpianns,  Jiffs  ieee  muher 
ii,  §  Sedi ntm ftqui  ff. adSC.T rebeU  Quam- 

8  uis  t  Coras  ,  Ub.  mifcellxn.  s  Mfc  S.  qui  in 
hocfalcbrofoarticulofc  fudaflc&  alfilTe  $ 
commcmorar ,  dtila  lege  dedutf*.  §.  bttre- 
dtutem ,  cx  fcntcntia  ahorum  interprctc-  j 
turdeillis  quipoftmorameditifunt.in- 
tclligat,  Qu,r  expofitio  quam  bcnelegi-  I 
busallcgm.sconucni.it  ,  indc aeftimarc 
hcer,  quod  iurisconfultus  pronunciet,  9 
ilium'non  rcuncrc  parcus  ancillaruro, 


Lcertum,  cap.TIt.  ntj 

necfcecuspecorum,qui  fubmifTigregein 
rccincnc  ,  quodlancnon  relp»nd»lier, 
fietiamalurcctusreftitucndicilciii,  vec* 
temporc  mottw\tj'geequts,o£ta»*  ff  ete_s 
vfur.  dr  fruft.  Accedit,  quod  Vlpianu», 
dtclaitge  22.  §  prgttrca  ol 4»  tr.ciptt.  Sedt  n  m 
ftquit.ff  adSC.TrekeB.  Idco  reftttuen- 
doseflepartus  conftituat  ,  non  quod 
tnora intcruenifler,  t  fed  quod  non  (tnt  $ 
infructu.  Sedeft  quod  viroahoquin  la- 
cis  diligenti&  erudito  condonetur.fiin 
rc  dcploraca  faltcm  aliquid  in  mcdium 
adfcrre  voluit.lllud  non  feredum ,  quod 
Hotomannus, $. inpecudum  ,  hoctuul.xxx 
verbis,  panus  1  crc  amUU  ,  diftinc^ionc  in- 
trodudta  conftiruac ,  partum  poflc  cfle 
infru&u  proprictatis ,  fcihcct  cius,  qui 
dominium  ad  tempus  habet  ,  vt  hzrcs 
fid  icommiflb  obfth&us  contra  mani- 
fcftam  ieg  m  muber ,  22.  §.  tertio  verficul, 
prxtcrex jfadSC.JrebtH.  &  quod intolcra- 
biliuscftconftituac  inrcr  legtm  14.  f.  de_j 
vfur.  efyfruR  item I  dedutla,  j/.§  htredttatt  m% 
nullamcflc  antinomiam  ,  fcd  conucni- 
rcincoquodrogatuspoftmortcm  rcfti- 
cuere,poflit  rccincrc  frudcus  ,  &  ctiaftt 
partus, 

Cap,  IV. 

An  frucStuum  appellatione  com- 
pendia  mulcftarum ,  publicacio. 
nisbonorum  &  fimilia,6c 
quoad  continean- 
tur, 

Svmmaria  Seqvsntis  Capitii. 

Sententia  Bartoli  &  afentieutium  ifft,  emolumen* 
ta  lurudUiivnu  ctdtrt  tUi  qui  fruQum  rei  btu 
btat. 

Ugtt  &  ratimtt ,  fcr  quat  bac  ftnttntta  fiaiiltri 
vidttur, 

lm  patronatm  tnfrnSm  rtctnfitur. 
Aucufia  ttm  ytnatmtt  &  fifatuntt  infruQu 
/unt, 

frofrietarim  m  ftrut  fknifimm  animaduerfio. 
nem  babtt, 

Ctmftndkt  muiaarum  mm  ftrtintnt  ad  tudu 
ctm. 

Comtjfo  cafirt  cum  turifdi&itnt.  utn  vidtnt  ut  t%4 

trtbuUyOMafuut  mirt  imferti. 
Mulftandi  fdcultas  ntn  tr*n6t  in  iudictm  dtltttm 
tum, 

VfmfrnQmpefrietattettmfttntnon  ctdit  mariw 
toftd  fxori  rtfittut  dtktt. 

Ott    $  19  Arhw 
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t»  Abertsv'tventorumdtitStttn»nttdtrtmtrite,vt    42  trrer lafonk. 


ntt  thtfaurum, 
u  Qtufingulu  annk  non  rtnafcuntur  huic  vttbe  4C- 

ctpto  nonrtftruntur. 
12.  Qtuadmaritum  ttnquam  ad pttrtnum  perueni- 

unt,rtftttuendtfunt. 
tj  Teudacommiffa  ad  eaUfum^nen  redertm  perti- 
nent. 

04  Vtrbertte  f.ruo  proprittarim  magk  Udi  vidttttr 

quam  k,qut  vfumfrucium  habet. 
1/  Dtmmtum  rtt  per  uhuuientm  Mtrefientis  non  ad 

fruautrium  ftd  demmum^  prepruttuk  per- 

tintt. 

16  Htfponfioadl.fin.ff.folutmatTim. 

17  Vtrbagtntralu  dccuratienem  4 

fubiecla  mattrit  retiptrt. 
jS  D.luttur  argumtntum  l.  z.  ff.de  vfufruSJegat. 


41  Dent&xmtmtrtimvtbentfideipeffrfforotctfio* 
ntrtidttttk  aut  peffrfitenk  delata  ntn  tegituf 
rtfiitutrt,fitim  rttte  bnbiu fit.autfitd  mtmtr- 
to  VtrfittUT. 

44  Multa  ctmmetU mtrit» &  bont fidei  ptjfitffori  ct- 

dtre  qut fru&w  appeBatiene  nen  (ontmeantmr. 

45  Mmm  cenfentantum  effe  mtritum  emeUmtntt 
prtmbtrt  &  tidtm  ctmptndt*  pubh- 


46  Quedinperfona  mtriti  munmtft,  idem  ttttm  m 

vxorenenrefpui. 

47  Anmudutrfiol 


41  Xnttmm  %.  in  trregtto,Lftdfipt»ms.ffMwlg.& 
pupttfubfla. 


j9  Qut  temptnitaob  contumacum  aut  dtltdumin    49  UuUatn^duUefubfifttrt  ,  qutmpupHiptrfimt 

ctjfent. 

j»  Impatritptttfiatkptntstrregatertmeffi. 
;  /  Vttn  quarta ,  ita  in  denk  eim  centempUtitnt  pu- 

piSe  abUtktrtegatotfubfittuertpettft. 
Si  DtcUr4t4Z4fiitptnie. 
Si  SubUta  tenfiderntie  lennnk  Cepr. 
S4  VieUtio,quarttorquetmldontJuMts. %. 


pttfonam  perpttratum deferuntnr  , 
fruclupefffiiouk  communt  habtnt. 
i»  AnUttdtttrsJ ff.lttat.tdqued adodoribmtdfcri- 

bitur,euinitt? 
n  Me'.intiftnttntu,ftudum  tx  culpt  commiffum nen 

cederefrucluari». 
21  Dtfitntli»  Molinet  exifltmantk  iuttrtfft  4»  in 
demimi  dirtdi  condittent ,  qued  apud  proprtt- 
tanum  fit  ,  rt(  c»mmut4tur  an  ix  aha 
tavfa. 

ntre. 

X4  InteUetlmciufdtmkgk. 
t;  Compendiumlegkcommtfforienonpoffefferi  bare- 
ditatkfed  pttiteri  tedit, 


TTWm  quam  latc  pateat  pronunciatio 
■*-^fru<-tus,  &pcrquje  mcmbra  &  qux- 
ftioncsfcdiffundat,  cxccutio ;  commo- 
dumfcoffcrc  iliadifquifitio  ,  an  is,  cui 
fru#uscaftri,aut  Jocialicuius  iurifdi&io 


26  CenduQores  vedtgaltum  rnuldas  pecuniaritt  rt-  cohaercat,legatus  eft,  aut  qui  rationc  bo- 

lintnt.  narfideieafdemrctincre  poteft  ,  ctiam 

**  R'lit'   ,  .    ,  .      _     ,  cmolumcnta  iunfdi&ionis  fibi  aflcrcre 

*  Ct2^Sm^^t^  qucat?&po£Tc, auflorcs  funt  f  Bartolus  1 
29  inttrptcumarum&publicaitenk  btnerum  ptt-  g.  C^W|«B».  j. 

nam  tntttefft.  &*  ^uxtnd.  num.  2.  ltfen.  l.frutlns ,  alttv 

3»  CrmtnafrauduUnttproftfionk,ittmtxpmttit-  mciptt,dmertU}§.fivtrn»nnJ.qnihams fen- 

nu  iDtcitarum  mertmmfeparat^.  tetia:  teftimonium  etiam  denunciat  An- 

}i  Mederati»  Albtrut in bac  contreutrfiu ptobttt.  gC|Q  &  pctro  Anchorano  ,  Bofitustrt&tt 

32  ImpuAnutteCafitenfis^uamoxrepumutur.  crminal.tn tit.de crimin. Ufmtteftat. num. X. 

33  Kon  tfi  obltqua  vu  ttnctdendum  qu«d  redt  mm  tru^m  11  J  n  .  c 

"     rJt     7  7  rtrtqttell.  dc^>r<trt8.cenitentun.§.  t.gltff. 

)S  Cenfittuttt  dotk  neneft  rtfertnd*  td  ta  qut  cegi-  fU0S  »um'  **;  ^cbrtdtr.  m  tracTt/.feudtr.  _r. 

tata  non  funt.  fert.p.fmtsprinctf/tl.Jecl^M».  tz.  Roftnthtl. 

}6  AvtrberumpTepriafignificttientnen  rtttdendum.  mftujynepfi fiudnl.cap.u comluf.64.in Ittersa. 

37  Angeltftntentum  in  ptrfimt  nurtti  &  btnt  fidti  Ctrelm  CMoltnetu  m  cenfitetttdm.  Ptrifien.  §. 

pofffforu,n»nctrereratt»ne.  I.gUf  l.mverbis ^mmHsfeudtlu mt.  6S.  qui 

3S  Modttamulttarum&idgenm  alit  cemmedtvx».  t%4s  fajt  st  S* 

rtn»n  prebibentt  accfpt4  mtrite  Htn  tntn-        jJ  _  ... 

itni^  A-Cges  autcm  6c  rationes ,  quibus  ad- 

39  Vruam  bonerum  parapbernaUttm  mtrite  cedstnt.  ^       profitcantur  pauci  Corundcm 

40  Nendiftmgui,  4n  m  cemmttnet  vfm  cormerfa  iSt  CompIcdtutur;fatis  habcntfcremnomi- 
'    cemmoda,ttrtofcutur,antddubiumfit.  nibusaliorum  infigniuiiTe.  Bartolusta- 

41  Htntrem  prafentati»nk  mtrit»  ntn muidtri,nm  men,fvt  folet ,  eafdcm  non  diffimulat,  S 

idem  tkmttt  :nftt.Hmme  (omptndto.  tribucns  ualcntieaui  caufam  l.jmtlff.  fe- 
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Tit.derei  vind.L  ccrtum,cap.  IV.  71$ 

l«.m*tnm^«emj.7.vfufrufa  Quarto,  quod  mulctandi  f  facultas  * 

nontranfeatiniudjccm  delcgatum  ,  et- 
iamfifpecialitcrraandetur  /.  aliud.ff.de_j 
verborfignifuat.l.defenjires.  Ced.  dedefenfor- 

ClUttit. 


ueatut,  vfitfrudu  xdium  Ugoto ,  cedere  Ugoto 
qmcunqueredttus  efiquteunfy  obuenttones  funt 
exadtficiuexoreis&cateru,quacunque  etdtum 
fitnt.  Vnde  etitm  mittiinpoffcftonem  vtcina- 
rum  adtum  etufi  damni  infecJifUcuit,  &  mrc_j 
ohminufoffejfurumemades,ft perfiueretur  not 
caueri,  neque  qutdqutm  amitterefinitovfufm 


Quinto,pcr  Ugem4ffde  tur.dot.  &Ug. 
eumin  fundo  74.  eodem  tttul.  vbi  f  vfusfru-  $ 
tlu.  Fulcirc'hanc  opinionem  conatur   ^us accrefccns proprictati non ccdtt  co- 
Molineus,/.  credttor  sj.ff.  dc^atfion.empt.    mo<-o  mariti,fcd  foluto  matrimonio  mu- 
&vendit.  qua  caueri  videtur  ,  poenam,   "erireftitui  debct. 
proptcr  contumaciam  in  folucndo  pcn-        Scxto,  pcr  Lfrucim  alias ,  diaortio.  §. 
fioncs  ,  irrogatam  a  conductore  fal-   ftfundum ,  f  vbi  cauetur. ,  arbores  vi  vcn- 10 
tus  r«tineri.  Quarto  momcntum  pro    torum  deicctas  non  magis  ccdcre  ma- 
3  hacpartccontinerc  vidcturidf  quodab    r.to,quamthcfaurus  inucntus  infundo: 
codcmdicto  %.t.numer.s.  commcmora-    nequcratioaliareddiaut  excogitari  po- 
tur,ius  paironatus  in  fructu  rcccnferi,   teft,  quara  quodilla,  qux  fortuito  defe- 
caf.exliteru.  extra  dc_j iurepatronat.  caft.  eum    runtur,  Ugefiis  qui.ff  de_, acquir.  rer.domm. 

non  contincantur  pronunciationc  fru- 
ctus. 


tmtioritat.  &obtd,  Quinto  con 
firmare  hanc  iplam  cnunciationem  co- 
4naturf  Rodolphus  Schradcrus  UcoaLU- 
gat . per  L ttem  ftfundt.  %.  aucuptorum.ff.  de  vfu- 
frtM. 

Scdtamcnhis  ,  aliisqueargumcntis 
non  prohibentibus,  mihi  contraria  fen- 
tcntia  magis  arridct  :  aut  fi  prior  pro- 
pter  auctoritatcm  interprctum  admit- 
tcnda  fit  ,  id  tamcn  fine  diftinctione 
non  proccderc  cxiftimcm.  Enimuero 
5  Llocum,  t7.ff.dc_jvfufru8  cauetur  f  pro- 
prietarium  in  fcruo  cuius  vfusfructus  a- 


Septimo,fquodillafinguIisannis,auc  n 
&piusnonredemir,huic  dictioni  ctiam 
n  o  n  cedant.  § .  cum  vir.  d.  l.fruilus.ff. foiut. 


Octauo,quod  quxf  ad  maritum  (cui  xa 
tamen  omnes  fructus  conftante  matri- 
moniopercepti  debentur,/.  inrebus  do~ 
talibm.ff.de tur.  dot. )  tanquam  ad  patro- 
num  perueniant ,  nihilominus  fint  vxo- 
rircddcnda ,  Upfivethtj.  %.fidqmdquid. 


lienusfit,pleniflimam  habcre  coercido-  fffil»t.matrim.  atquemulctatpublicatio 
nem.  ncs  bonotum  in  illa  caufa  clfc  vidcntur, 

Ergo  &c. 


€  Sccundo.  quod  fi  compcndia  f  mul- 
ctarum  item  publicationisad  alique  per- 
tincrcnt ,  rationc  cxcrcitii  iunfdictionis, 
fequcrctur,  quodilla  ccdcrent  in  com- 
toodum  iudicanmj  fcd  confcqucns  fal- 

fumeft,vrW«^^  proprictario  magis  compcterc  iniuria- 

authent.bonadamnatorum.C.  de  bon.  dtmna-   rrurn actionem  vctbcrato  fcruo,inquoa- 
tor-cap.t.deregul.  lius  vfumfruaum  habct. 

7     Tertio ,  quod  conccflo  f  caftro  cum  .    .  ,  . 

iurifdict.one,  non  vidcantur  illa  concef-    ,    Vndccimo  ,  quod  t  qucmadmo-  Iy 
faquxfuntmeriimperii,/././^. &%.    dum  ld  »  °.uod  Pcr  alluuioncm  adiia- 
J.deoffic.eim  eui  mandat.  turtjM.  efi  L  nec    tur >  noncedl'  v&fajOuano  ,  ttlfi  eo  fi- 

rr '  qU°  ^usfruausfaluus  C?>^V""* 

^rcgui,mr.i.&quiaff.dc^Jurtfdta.omn. 
^.ncque  ctiamius  confifcandi,/.i/iwV4.  »'  ~7/*/ 


Nono.per  t  taffetkis. ^.fiqua^eUpomu ij 

lib.6. 

Dccimo ,  per  /.  item apud  f  Labeortem,is.  1 4 
%.fivfitmfhttlum,  47.  ff.de  /#r.quo  cauctur 

c  iniuria- 
.inquoa- 


S^^^.^f^£^^.M.  ^.^u.cv.cinus  eft  illctractatus, 

^.ncquectiamLconfifcandi,/.W  f                     ct.am  v.dcantur  pro- 

Codtcneltceataltcui  fine^  inffu frtncif.  con-  ^andain  marit0  &  PoffclIorc  bou*  fi- 
fie .  Kjiktxt.  dttta  Uge  impertum  num.  ss.  tn  Jm. 

maximc  ii  admmiftratio  iurisdictionis  Hislcgibus&rationibusad  iuftumcal- 

folafitconccfla,  lafontbtdemnu.  12.  Curtim  culumrcuocaris.opiniocontranafcntic- 

Jumornum. 4i.  vbi  dicit  hanc fcntcntiam  £ium  non  adco  fecura  cflc  vidctur:  ncc 

communem.  •  animaducrco  ,  quomodo  illa  ,  qux 
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ab  cifdem  accita  funr,  legum  auxilia  cau- 
fam  pcriclitantem  expcdirc  poflint. 

Vires  cnim  cx  Uge  final.ff.  foluto  matri- 
monio,in  hoc  ipfum  cxcicatae  &  in  ccrta- 

16  mcnprodu&xfvixcongreflumprimum 
fcrre  videntur,cumnullaibi  de  mulctis, 
nulla  de  publicatione  bonorum  ,  quo- 
rumcommodum  marito,  aut  quirciali- 
cuius  fruftus  habcat ,  cedcrc  dcbcat ,  fiac 
mcntio,  conftetquc  controuerfiam  in 
cuiuscxplanationc  verfamur,  ad  pcrfo- 
nam  fcrui,&  pcculii  dcflccti  aut  accom- 
modari  non  pollc  ,  quippc  qui  iurisdi- 
ftioniscapax  nonfit,  legein  omnihw.ff.de 
regui.  iuris.  /,  Pedim.  ff.  dc  rcceptione  arbitr. 

17  ncqitfitmumprxfidiumfibi  a  gencrali- 
bus  lcgisverbispolliccri  potuiflc  ,  quod 
fcilicctcuiushbetrei  dotales  fru&uspcr- 
ccpti  ad  maritum  pertineant.  Nam,vto- 
mittam,  vcrba  gencraliter  concepta  rc- 
ciperc  dcclarationem  a  praeccdc ncibus, 
Ugeftdeeerta.  Codic.  detranfacltone.l.tmptor. 
§.finai.ff  dcpstl.Llubcmm.  Codic.adSC. 
VeUUian.  capfides  Apoflolica,  extra  dc  refiript. 
quod  noltrx  confurationis  anchoram 
huicvadocommittcrc  necefle  nonfic, 
probari  ab  iifdem  ancca  debucrac  ,  ap- 
pcllationc  fructus  has  mulctas  &  bono- 
rum  publicationcs comprchcndi.  Qupd 
cumnullaratione  conlccutifint ,  facile 
intclligunt,  fc  fluCrantem  caufam  hoc 
commcntorcflituercnon  poflc ,  quem- 

i8admodum  f  asquc  infclicitcr  Iaboran- 
ticaufa  pcr/.  vjufru8uUgato ,  feptimam.  §. 
/.  de  vfitfrutl.  fubuenire  nituntur.  Non 
cnimimusinficias,  fructuarium  nonco- 
gireftituercillasacdes  ,  inquasexcaufa 
damni  infecli  miflus  fic  etiam  finico  v- 
fufru&u.  Nam  non  propterca  hoc  ipfi 

19  concedirur,quodha:ciura  |  &  coramo- 
dacaufam  poflcflionis  auc  fructus  fc- 
quancur,  fcd  quod  contumacia  non  ca- 
ucntis  ita  cocrccnda  cflct.  Vnde  ctiam 
huiufmodiius  inquilino,  qui  non  pofll- 
det,  tegequibonafide ,13.  §.  vicinis,quintoff. 
dedamn.infea.  itemcrcditori, quifortcm 
in  fru&us  conuertcrc  cogitur  dcccrni- 
tur,  /.  quidecreditore,  11.  tituLeodem.  Nam  vc 
rccle  pcrpendit  Carol.  Molin.  in  conJue~ 
tud.¥arifienf.%.t.numer.S7-  quianteafuit ,  42. 
nonilloinlocofoloeucnit ,  vt  quod  oc- 
cafione  rci  nancifcimur,  fcdid  vindidfce 
nominc  &  in  folatium  accepto  iniurias 
nobis  adiudicat  um  fit,rcftituere  non  co- 
gamur,quamuis  nobis  ncccflhas  rcfun- 


ikenii  ad  lib.1 1 1.  Cod. 

dcntiomncs  frutcusincumbat>fed  mul- 
tis  in  aliis,  vtl.vtrumauttm,infin.ff.depttit. 
hcred.  l.fi pignore,  22.  f.  de  pignarat.  atltcn.  L 
bouem ,  3. %.fiquis fermm.ff.de adiiit.ediff. 

Sublato  igitur  f  fundamcnto  tan-*a 
quam  firmiflimo  ,  refpondendum  vidc- 
tur,ad  legem  creditor,  $2.ff.  de  acl.  empti  & 
vendtti,  quamuis  cnim  Molincushas 
partcscidcmlcgidclegct,  d.  %.i.gUJJ.t.in 
verb.dominmfeudinumer.  6/.  qui  antea  fuit» 
$t.  &s*'  y-Alcxand.  in  addit.  ad  Bartol.  BaU 
dumin  princip.  eiufdem  Ugis  Cafirenfts  ibidem 
numer.fecundo  ^AUxand.  l.fi  quitid  quod,  nu- 
mer.  22.ff.deiurisdit7.  omn.  iudic.  Boer.  decis. 
tgo.numero primo  Baldustn  §.  primo  numer.  2. 
tit.de feud.cognit.ibidemUWatth.  de  Affiicl.  n. 

4.  K^fngcl.  Aretinm.  §.pamalisjnfitt.deatlion. 
num.212.LM.  Anton.Vtrtgrin.in  tratlatJeimr. 
fifc.  ltb.6.  titul.f.  numer. 2$.vbimultosttBegat. 
Roman.  I.  commijfa  numer.fexto.ff.  de  vee7i- 
gal.  Sokraderm  in  tratlat.feud.  part.3.  ctf  tt.  4, 
numero  16.  RofinthaJ.de ftud.  titu.  deregal.  cap. 

5.  concluf.40.  numer.3.  Tamcn  fi  quis  lc- 
gemoculisfubiiciat&cominus,quiddi- 
ctct ,  comtcmpletur ,  finc  ncgocio  dc 
prchcndct,  hanc  lcgem  munus  impofi- 
tumnonfuftincrc.  Vcrbalcgis funt iCre- 
ditor  fundum  fibi  obligatum ,  cutus  chtrogtapha 
tributorum  k  debitore  retro  foltttorum  apud 
ftdepofita  habebat  ,  vendidtt  (JWauioeaU- 
ge,  vtfiquidtributorumnomine  debitum  ejftt 
tnfptorfolueret ,  item  fundus ,  qutt  iam  fotuttt 
eranta  condu&ore  faltm,  in  quo  tdem  fundm 
efi,  venit,eumqueidem  i^Uuuss  emit,  &pre- 
eium foluit,quafitum  eilf,an  tmpti  iudtao  vel 
aliqua  atlione  emptor  a  venditore  confequi  pof. 
ftt , vt foluttonum fuprtt fcriptarum  Chtrogra- 
phaeidentur:  refpondit  poffc  emptorem  empti 
tudicioconfequi,vtinJlrumenta ,  de  quibusqua*- 
rtreturexmbtantur. 

Faccorum  narrationem  cxhibet,  con- 
duclorcmlaltus  fcilicct,praedia,  dcqui- 
bus  quzrebatur ,  quafi  non  fiducis  nin- 
ctionibus vendidiflc.  Qupd  autcm  fi  ex 
haccaufacommifla  cflcnc  ,  illaeadcm 
lucroconduc^orisccdanc  ,  mutainipfii 
legeomnia.  Quain  rccrigcrc  f  cxpccla-  2i 
tionealiqucm  poflet,  quam  folutionem 
res  inuentura  fic,  quod  cum  Molineus  fc- 
cutus(cntcntiam01dradi,jrM^.  jjp.fit-  N 
per  eo,  Guidonis  Papa: ,  decif.477.  numer.  t. 
d.§.t.Glo(£iJtumer.f4.  &ss.  quiantca 
fuerunt,?7.cf'  negat ,  reminfeudum 
vcl  cmphyteufin  datam  vcl  commuTam 
cx  aliqua  caufa  ccdcrc  vfufrucluario, 

cum 
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cum  hoc  ipfum  ius  conductori  conce*  caufaf  idipfumdefenderedefiito.quod  16 

d.tt   Lxhacdifceptacionc  idcm  num.69,  alii  finttcxtus,vf /. /inal.§. dtui.ff '  de^publ. 

fccerro  gLofiemate  cxcutere  conatur,  l.f  quu.Cod.de vetl&commi/f.  in<x\x\b\xs\d 

quam{ubrilitcr&  quam  profpero  cucn-  dcmul&isdifcrteftatui  videtur,  &idex- 

tu  re  propius  conuderata  cognofcere  preffimnotanc,Barcolus,Sahcecus,Ioan. 

poliumus.  Contcndit  idem  Molineus,  Fabcr.Neque  iliud  fincrarione.  f  Cum  li 

rctcrrc  largiter  ,  an  vi  dominiidire&i,  enim  detrimcntum  ad  illos  potiftimum 

quod  apud  proprietarium  fit ,  res  com-  fpe<fret,quifingulisannisccrtampcnfio« 

mittatur.anvcrocxalia  caufa vigorc  iu-  nemrationeveccigaliumaur  triburorum 

risdictionis  muletaaliqua  infligatur,  Vcl  quxpercipercpohunr,  infcrrecoganturr 

bona  publicentur:hic  enim  conductori,  confequensvideri,vtctiampcenailiisde- 

i tem  vfufructuario ,  compendium,  quod  cernatur,  vt in  rc  pignori  data  /.  12.  §  fmsL 

femclfcnfit,finito  vfufruccu  non  cxtor-  conducJoyfi  furcoinccnicrfaefler,ohmc6. 

quen  ,  illic  vcro  diucriam  caufam  ciTe,  ftitutum  fuit/rtiwr,  13.  §.  non  fotum.ff.de^ 

quodfcilicctid  ficrct ,  vt  fcriptum reli-  furt.  Quamuisconftitutionelmp.  Iufti- 

quit»«w./7.  cum  diminutione  dominii,  nnniLfin.Cdefurt.  nuncf  optiodomino  28 

velpartistotius  rci.  Quainre  quideun.  dcfcraturan  contra furcm , an  vcroalios 

22  demtacuciflimumahoquinvirumfugc-  expcriri  vclit.  Sedtamen  hoc  ipfum  Q. 
rit,  res ipfa ftatim  indicat.  Qux  cnim a-  admittamus,nonideo  tamcn  infcrri  po  • 
ha  quxftio ,  quam commifli  ob  non illa>  tcrit  mulctas  cflc in  fructu  ,  v t  criam  an- 
tasfunctioncs,ineadem  Lcredttor,  obuer-  teadcaedibuscx  cautadamni  infccci  ad- 
fatur  aut  formari  potcft.  Nam  quod  iudicatis  oftcndimus.  Nequc  f  etiami^ 

23  proponirur  f  fundum  illum  ob  caufam  propterea  rcdc  colligetur,  pubhcacio- 
cributorum,qua:non  foluta  cfleprxten-  nembonorum  quoqucin  cadcm  caufa 
dcrct,venil!e,&prcciura  ab  codemem-  eflc.quamuis  doclorcsid  aflcrant  a  Ti- 
ptorcquianteaillumcomparaucrat ,  il-  xzqueWod.^.ygloJf^.num.^r.  Schradero 
Jacumefle  ,  noncam  interpretationcm  d.  p*rt.2.p.pdrt.  princip.Jecl.  j.num.  3.  Pe* 
habct  aut  rccipcre  potcft,quod  fundi  do-  regrino  d.cop.s.ubr.  6  num.  4.1.  &  nobis  cc* 
miniumfitconductoris.fedilliuspotius,  piofius  fupra  defignati  doctores.  Nam 

24  aquoconduxtt.  Hacc  fenim  prouincia  vt  oculis  perfpici  pofIit>illos  in  hac  ipfa 
citdemconductoribusincumbit ,  qua?&  difccptationenon  mediocriter  impcgif- 
cenfi toribus,  pcrxquatoribus ,  vt fcilicct  fc,ponemus  mcrccs  illicitas ,  vcluti  arma 
eo  ccifante, in folutione canonis  vcl  pen-  quibus  hoftis  inftrueretur, in  nauem  im- 
fionis,ahicundcmfundum  faluocanone  poiitascornmitti  ,  item  &  nautamfiue 
vcndant  auc  loccnt ,  Lfnat.  de_j  cenfir.  &  mercarorem  nauigiipublicationc  bono- 
ce»Jit.&per*c]uotor.l.  u.l.quis(fuudc_jemni  rumomniumplcCti,  iuxteL*r.§.  2  ff.de 
*gro  deferto  1.  defun&o  p*trio ,  3 .  L  de_j  fundo  pubhc.  item  Li.&  2.  Codic.  qu*  res  exportare 
retp>iu*t*> 2. Lfn4l.de Uut.frtd.  citul.  eodem  me»debe*ntyB*rtoius diH.teg.n.  $.2.u*mer.i. 
hbr.it.  Hoc  igitur  ipfum  h*  Molincus  poft  Guttielmumejr  Cynumobillo  reUtos.  S*t% 
admittat,&  dc  prccio  ab  cmptore  ,  illato  tet t.  cum propen*s.  Codic.  deodut.ftnor.  num. 
illum  intcllexifle  quis  dicat,nonrcnitar.  3.  infm.  Etquid diccmus,harc  omniabo 
Caufan  tamenliccrct,ex  eadcm  lcgeid  naccdcrcpublicano,  quem  etiam  vefti- 
noncuinci,quod  condu&or  prccii  Ulati  gali,fraudarcvoluit,fiilla,qu*  abaliisin 
cmolumcntumfcnfcrit.  Aduerfari  cnim  hanc  rcm  allegata  funt  perpcndamus, 

25  textus.f  quosfupralongafcriccontexui-'  hoc  ipfum  dicendum  cflcc.  Lex  ramcn 
mus.itcm LfSusiff.de hered. vend. Lfed  fecundd-,  Codtc  qu*res export.nonpojfunt^pcx- 
etfty  2 sff.de pettt%ered.oi\xzcaaei\xxt  cora-  tecontrariumdeccrnit.Quaindchbcra- 
pediumlcgiscommiflori«,quam  inpr^-  tionetfi  quis  obiiciawd  proptcrca  ficri  30 
dio  vcndito  cxercuiflct  bona*  fidci  po£  q,criminafraudulct«  profcflionis,  &cx- 
lcflbr.  pctitori  rcftitucndum ,  vt  pari  ra-  portationis  illicitaru  mcrcifi,  vtfeparata 
tionc i.trxtor.o.  §.  tff.  derebus  tmclortt.  iutL  alia atqi  alia  pcena  expiencur,no  magno- 
lendund.  ftatuitur  pcenam ,  quam  credi-  pcrc  lu&abor.  Sed  tamen  tcxtu  vliu  ab 
tor  cx  compromiflo  confccutus  crat  is,  Hfdcprofcrrimihidcfidcrabo,  vbi  bona 
qui  in  poirellionem  a  crcditorc  miflus  immobihaitacedathuiusmodicodu&o« 
ttat,  cftc  rcfbcucndum,  Cajtcrum  cxca  rib-.  ?cl  rcdcptonb.  vt  ipfi  incegra  illa  ha^ 

«  bcanc 
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beancvtfupraiatiscopiofehancremcxe-  nosquancum  difcriminis  fic  inccr  fubdi- 

cutus  fum.  tos  &humiliores  perfonas  que.  facilius  ad 

}i     Quadecauia  t  mihi  ncdum  probabi-  folutioncm  &  obicquium  compclh  pof- 

lisfcdctiam  ncccflaria  vidctur  modcra-  funr,&uJu,quimaioriautxqual)  dignica- 

cio  AlbericidcRofa»  t.fi  vero  §.  quidquid.  tcpr*dirusiic,quemduriorcm,  fi  vllaco- 

tm.$  f.folut.mitrim.  Coftal.//.  L  fru3ttsy  7.  troucrfiaemcrgerct  femper  fimus  habi- 

vbiita  iudicacum  Parifiis  commcmorat,  tatitcd.indliquib.extrd  dedtdmisL  1.  C.  ne  lie. 

Baldi  &  Angcli  >  vt  refermttur  *  Tirsqueffo  potent.  ita  vt  prxtcr  alia  damna  ct  iurifdi- 

intnfht.  dei>retrsfi.confsngmnit.  §. /. glojfit  dioniscaufa pcriclicaturafit.  Acccdir,q, 

t.num.iS.& /^.Pcrcgrin.  d.  cdp.$.  numer.41.  vtfa:peiatinculconuUalexautconftiiu-  3* 

quamuisidem  Angclus,  l.jiquisidff.  dc_j  tioproferatur,exquaapparcrcpoiIit,ap- 

iurisdtfi.  omn.  iudu.  arc*  fin.  itcm  Dyn.  pcllationefru&us  hax  ipia  cmolumcnca 

aTiraquelIoadducti,quihasmulctasnon  concineri ,  fcd  concra  potius  illa  non  c6- 

dcben fine  vlladiftinctionc auctorcs funt,  r»rehendi,& cum  a  vcrboru  propria fignU 

&id£itis  inconfidcratc,  vtcxillis ,  qux  hcationcdifcedercnodcbeamus/^.j^f 

iupra circa hanc  rcm  cxarauimus  ,  appa-  ieg.tJ.  Ldbto.ff.  dtfuptU.  leg.  Lfiabi.ff.devfu- 

rcrepotcft.  DiftinguuntigiturAlbcricus  frv8.Lfiitafttpu!attftfimStichum. ff.de verb. 

Baldus, Angclus,  vtctiam  facit ,  incafit.  obbg.l.  quodconfiitutum.ff.  demtlttar.  tefiam. 

fnai. nefraidtivicesjuas , intereflc ,  an  irro-  ncutiquam  probanda  illa  interprccacio 

gcrurpccnapecuniaria,an  vcro.qux  da-  cft,quxcum  cam  graui  detrimcnto  pro- 

mnum  rei  immobilis  contineat  hocca-  prietariificconiuncia. 
(u eifc rcpetitioni  locu, ilio non  efle: red-      Obiicienc , fihoc ipfum defendcre ve* 

dunchuiusfu^opinionis  rationem,quod  limus,  nulla  Albcrici  &  aliorum  diftin- 

hoc  modo  induccretur  dominii  vcl  rci  crioneerTc:Sedt  Angclumfinc  vllo  alio  37 

dotabsdiminutioconcra/rg  &  Attiikinus.  tcmycxzmcntOtd.  Lfiquis.ff.deiuftsdtelinn. 

ff.depsil. dotal. cum fmil.  Cxceru  CaftrcnC  omn.  iudicumftqutndum.  Rclpendco ,  A n- 

3  t  </i;£oftcndit,hanct  rationcm  parum  aut  gcii  ientcnciam  propterca  in  conducto- 

nihilvrgcrcquodlicctdominiurcipub-  revcctigalisnonprobari,qUod fintapcr- 

hcat£cedatil)is,quibusfructusreidcbe-  tzlcgcs.quxrcpugnent.ina  iis  pcfibnis, 

cur,iurifdi6tioncmtamen  vxoris  aut  ha%  vcfructuarii,noniudicaremcarcre  racio- 

rcdumipfius  adhucfaluam  cfle.-quarrc-  ncfidcrc magni  prxiudicii  ageretur,vc 

iponfiolicctmulcosicadeliniac,  vc  capti  mulctamagnxquanticatisiplane  in  mo- 

iUiusilleccbrisplaneacquiefcantmihita  dtcisadhccconniuerifolerc ,  quod  &in 

meniatisfaccrcnonpoc.  Non  fubmoucc  aliis  quz  pronunciationefrucruum  non 

33  mtdirTlculcaccsfup  amCjppofiras:dcinde  continencur,animaduercimus  ficri,tvc  38 

viaapcricmarirovel  alccn  cui  fru&usrei  arboribusfrugiferisvi vencorum proftra- 

dcbecur,vxorcvcLproprietariu  vniuctfa  tis,  l  orboribus ,  u.  ff.  dc_j  vfufrucluar.  (. 

dotevelinfigniciuspartccuerrendi:fi  cx  vtrum  4j.ff.de^tdonat.int.vir.&  vxor.  Pu- 

caufarebeliionis  vcl  fimili  muJci  fubdico  tarim  eciam  bonse fidci potTeflbrero.itcm 

rum  boms  mulctarcntur: mth.  bonsdsmna-  maritum  huiufinodi  mulcxas  etiam  ma- 

torum.C de bon.d*mn*tor. itcm in txtrsutg  ad  gnae  quanticacis ,  non  prohibcnte  vxo- 

rtfrimtndum>dercbe(t.  rc  ,  recipicnrcm  ,  vci  etiam  prxdia  cx 

Ndneftnobiscommiccedum,vtquod  condemnationequxfitavcndenccm.ha- 

dirccccficri  nequic  ,  idobhquaracione  ctcnusfolum  conucniendum.quo  ada- 

quisconfequatut,,/./vv^p«f/fr//J^  detu-  pudillualiquid  rcicdiflcr.  Si  enim  id  \  m  19 

ter.&carater.databbts.  C. qudntitxtude pru  fructibu^ bonorum paraphernalium  qux 

3  4  uil.  Sccundoquoddotis  f  vfusfruccusin  non  indotcmdata.tamenmatttus  fcien- 

i  cafiroconftituciononvidccur  rcfcrcnda  ce  &  non  prohtbcnce  vxorc  adminiftrafc 

adilla  dc  quibus  vcrifimiliccr  cogicacum  fet.locum  habcc ,  /.  ptnuitim.  ff.  ed  leg.  FdU 

noncfryLquicum  tutortbus.  %.fin.  ff.de  trttn-  cid.vbiBsrtol.numtr.2.CaJirenf.num,qndrta 

f*8.  Imagincm  cnim  vcritatis  habet  hoc  y^ilexsnd.  num. ).  ddductns^fneclum ,  Nics. 

ipfum  ius  ,  conftitucntcs  non  cogitaiTc  UumdeNedpoU&ImoimidtmJentienteSyldf. 

dciurcquod  adhuncmodu.qui  propo-  i.w<fr//««r,»*w/r./t.vbicuamMenochius 

fitus  clt.aliqucla-dcrcpoilct,/.  littus.ff.de  m  dpofltll.  Codic.  des  procurator.  ^lexsnd. 

1 5  *8.cmpt.  &  vemL  Prasccrcaaon  tpratcrit  oeujiL^i.num^jtemMsltntustneius  Jipojitllis 
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iMitthaw  de  AffttBu  Jerifion.Nespel.44  m  /. 
%  bicommcmor.it  icaaSenaru Neapolita- 
no  iudicarum  &  id  criam  fi  dubicetur  dc 
volunrate,obtincre  quod&  ipfum  rradi- 
detuntTirzc\uc\\.de  Ugb.conn*biabb.g!off.o. 
nu.  1.  CaftrcnCd.1  penuU.num.s.Ioan.  Faber.mL 
fn  C.defacl.co**cnt  intcr  vir.  &  vxor.  &  aUi 
relati*  Teffaurodecifion.  tSj.n.f.  quos&ipfe 
fcquitur,  qux  caufa  rcddi  pocerir ,  vr  idcm 
inhis  emolumcnris ,  de  quibus  mencio- 
40  nemfecimus,tnonprobemus.  Quoper- 
tinct,Lftftif*lata,js.  §.  i.ff.Jcdonat.tntcrvw. 
*$•  vxor.  item  L ft  donau.  }6.  ff.  tedem  titul. 
£choc  non  folum  obrincre  ccnfemus,  fi 
in  communcs  vfus  res  conueria  fir ,  Uge 
final.  Ced.de facl.conutnt.  Scd  etiam  fi  non 
conftarer  quomodo  illa  confumptacflcc. 
eUcJa/egffenultim.  &  Lfi  flifuJa/*.  §.  /.  tjrl. 
fi donatd.ff.  de  donationeint.  vir.  ej-  vxorcm, 
racio  in  pofleflbrc  bonz  fidei  eft,quod  bo- 
na  fidcs  ,  lege  bon*  fidet  ,ff  de  rtgul.  i*r 
poifcilio  &  confumprio  ipfi  hoc  tnbu- 
anr ,  §.  fia  non  domino  inftitntione  de  r<r.  di- 
mf&adcjuir.cdr  domtnto  ,  quaromnia  cum 
inhiscompcdiisinccrucniacmeritoquo- 
qucid  impetrarevidcnrur.  Inmaritoau- 
cem,quodvolunras  mulieris ,  nonprphi- 
benris  marir  um  adminiftrationc.vidcatur 
hocinduccre. 

Ha&enusad  argumcnta,  quxcx ,  lege 
crediter ,  pcrira  cranc.quac  cum  non  dlam 
fecuritacem  Barroli  aliorumquc  opinioni 
cribucrinc ,  quam  ipfi  fibi  promifcranr, 
confcqucnscftvt  inueftigemus ,  anquar- 
cum  argumencum  rem  omnem  in  portu 
atquctranquilloconftituerepotTSr.  Sub- 
uerrerc  hoc  ipfum  argumentum  liccrcr, 
ii  contendcrcm  illud  ex  eodcm  rextu  non 
euinci  cum  non  quarrarur,  an  ius  patro 
nacus  in  illum.cuiad  firmum,  vc  vocac,pa- 
gusinccclefia,decuius  iurc  quxrebatur, 
dacuscrar ,  tranfifler,  fed  an  rata  fir  prac- 
fentacioaconductore  facta  Qua  inrefuf- 
ficicquafi  poflcflio  ciufdem  iuris,  Codic. 
in  confuUatwmhus ,  eodem  titut.  Secundo  fi 
Iafoncm  fccurus ,  /.  diuortio Sftvir.  numero 
Jeftimo,  ncgitcm,  argumentum  a  condu- 
ctorc  vniucrfitatis  ad  maritum  hoc  cafu 
rccte  duci  ,  vr  eciam  auctores  func  Bu- 
crius,Imota,Panormitan.  up.finaL  extr.de 
conceJf.frgbend.se  alii  a  Tiraquellog^*.  de 
Itgib  conn*bialnum.it.tc\zti ,  fcd  quiaid  no- 
bis  faccre  religio  eft  quod  concraria 
fcnricntium  opinionem  probabihorem 
cxiftimcn ,  vt  glojptm  uf.  cum  BerthoUUa, 
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Inmcentii  in  ufit.  eonfulutienibus ,  de  iure 
fttroh.  Domimrum  de  RotaintttuL  dciurt 
fttrouat.  dtctjiene  Jecimain  nouit.  A!ia  ra- 
tione.quod  abillisallacnm  tcft,in  eofdc^i 
retorqucbo,vtconccdambonoremprx- 
fentarionis  marito  non  inuideri.  Sed 
fidecommodo  pecuniarioagitor  quod 
cx  caufa  pucronatusdcbeatar,  maritum, 
his  inhiantem  ,  non  cflc  audicndum, 
vt  Ug.fixero,6j  §•  item  quuquid.ff.folutione 
«r.trw««».Quaintrc  lafoncm    %.fivtr,  42 
mmtroftfumo,  egrepchallucinatum  ani- 
maduerto ,  dum  hbi  tanquam de  fubti- 
lifolutione  blanditus  ahud  efic  conten- 
dit  in  peribna  mariti  ,  cum  de  com- 
pcndiorcifamiliaris  quxritur  :  diuer- 
ium  autcm  eflc ,  fi  de  honore  agerctur 
contra  tam  apercum  textum  iuris  fupra 
a  nobis  addu&um.  Illud  libens  conce- 
dotncdummaritum  ,  fcd & bonx  fidei  4J 
poflcflbrem  dona  &  xenia  iibi  occafio- 
ncrcidoralisauc  poflcfllonis  oblata  non 
cogi  reftitucre,  ncdum  fi  ccrtum  fit,  id 
iplius  contcmplatione  fadtum  auc  con- 
ieeturx  aliqux  mariti  cautam  commen- 
dcnt,veluti  quod  ipfc  mcritis  &:  officiis 
hos  ipfos  antca  dcuinxerat ,  ergum.  Lfire- 
muntrandt.ff.mandat.  §.  Pefin,AUl  fi  qus  do- 
nabantur  marito  potius  ,  quam  vxon, 
conucnicbant  vcluti  arma,  cqui&fimi- 
\\x,Bart.tonf.io  numer.j.  Ub.Jecund*  Ioamx 
Lupus  in  rubric.de  donatione  inter  vir.&  vxer. 
§.  4S.  nttmer.  /.  tJMenocb.  fufkmft.  Ub.  ttrti* 
up  2i.numer.frimo &\tq.  vbi  accurate  il- 
lam  rem  profequitur.  Sed  ctiam  ii  du- 
bitetur.quoanimoresdata  fic  ,  neque 
coniccturxin  contrariumfinc ,  argum.  J. 
§  .itcm  quiJqttiJ  ditle  Ugc  antt  ptnuUim  fi  ver* 
ff.folvticntmetrimm.ittmL Jeruut  communit, 
jS.ff.de donetione  int.rAr.  &  vxtr.  item  Uge 
tertu  %.fofrui.ffdedo**tioreint.vir.  tjrvxor. 
item  l.fi  tein  vecuem,  23.  CodiceoJtm  tttu.  kge 
fi nuter.Ced.de donet.ente  nuft.l.fodum,  qui 
ineo.ff prefocio  %.fin.  quoa  &  ipfum  pro- 
bacatquemultisaliisargumcntis  infigne 
redditoptimedciure  noftro  &  policiori 
litcraturamerirus,  Alciatus  ,  frefttmpt. 
reg.  ufrtfumtt.  tS.  Subtiliflimi  intcrpre- 
tumRaphaclComenf.  &  Francifc.  Art- 
tin..  in  Itgefid fi flurct.  %.in*rrogdto,  ff,-  Je 
v*lg*r.&fuf  ill.  JhbJiit*tione,  Zafius  infitit 
intellecltb.  fingular.  Ub.i.  cap.9 .  Angclus  Ro- 
man.  ScaliiJ.uf.  26.  a  Menocbio,qui- 
bus  &  ipfc  adftipulatur  ,  relaci.  His 
acccdic  Vinccncius  dc  Fcanchis  ,  decifi 

UcafoL 
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7  20  Commentarii  Pctri  Gilkenii  ad  lib.1 1 1.  Cod. 

NeopeL  17».  vbi  commcmoratis  multis  dcmrcfcripto  nificxiuftacaufarcuocari 

vltro  citroquc  argumencis,  num.  tj.  often-  poflint,/.  donstioneseodem.tit. 
diticaaSenacuNeapolicanoconfticutum      Ncque  conuenit  hoc  loco  flucluari 

addudrisetiammulcisau&oricacibus  ma-  przlegibus,&racionibusquibus  frccidi- 

ximc  01dradi,&  M.  Antonii  Pcrcgrini.  uerfajfectaeauctorcs  t  in  hanc  fentctiam  48 

44  Cxccrum  t  hoc  flon  idco  cucnit>  quod  defcenderc.  Verum  enimucro  fi  illzeac- 
hacc  muncra  &  largiciones  appcllationc  dcm  legcs  eX  propinquo  accuratius  ,  & 
fru&uum  comprchendantur:  Scd  quod  quo  conuenit  oculorum  &  rocntis  acu- 
etiam  taliacompendia  in  illa  caufa  finc,  mincconfiderencur,parum  przfidiiaccu- 
vchincracione  bonarfidci  ,inde  excauia  lific  deprchcndcntur.  §.  enimarrogeao,  no 
matrimonii lucro tum mariti, tum ctiam  illam  cum  propofita  concrouerfia  affini- 
bQne.fidcipoflcflbrisindubiocedanc.In-  tatcmhabet,vtindefccure  infcrrc  pofli- 
ccflcreigiturauquemadmiratiofcntetias  muscum  cnim  prac  arcacis  immaturitate 
illorum  poflic ,  non iniuria, qui  cu m  mul-  nulla pupilli ,  aut (ane cxigua  poflint  cflc 
ctarum  &  publicationis  commoda  mari-  merita atque ofricia  quod  is iam  exerccrc 
to,itcm  illiqui  frudhim  reicxcaufabo-  illa  nondum  poflit  ,  qux  aliquem  dc- 
na?fidcivcIconfticucionishabcat,fincdi-  uinciant  ,  non  f  accommodare  partcs  49 
ftinctione  concedanc ,  tamen  hos  ipfos  mrifdi&ionis  aut  fuftinere  perfonam  iu- 

45  commodo muncrum&  id  gcnust largi-  dicis,dcfcnforis,^,c././.C.<jipr<r/w////4r,do- 
tionum  vzoh\bcznttvti*r.d.lfedfiplures.%.  nis  &  muneribus  bencuolentiam  conci- 
tn  *,rrog*tojt.3.&  t.Alex.n.t}.  Cetftr.  n.$.  hfin.  lrare ,  quod  dominii  transfcrcndi  faculca- 
nttm.g.&ibidem^M*fiterit44>Z4ft*sftbi(on-  ccmnonhabcac,/.*Mg4r/.  §. i.deetuSorit. 
trariusn.  i+.Deciml.  vttiberis.C.decolkt.nu.  tut  AcontrA.ff.de f*tt. haxautcm  omniaex- 
it.hl.  CUrJib.  4-fintcnt.  tptdft.io.n.  2.  Cognei.  plicarc  maritus  &  vxor  pofiint,  cur  non  in 
LcontrAtlus.  ff.deregttl.inr.num.  jt.  ReLnd. 4  dubiohacc&fimilia  (pedtanccs ,  libcrali- 
VetHeconfil.tt.num.io.Ub. t.  Vbi Bucrium  &  tatc illos  rcmunerarc,  vcl  ad  huiufinodt 
Bifignanum&Corneum,Imolam,Ange-  cogiraciones&officiaprouocarcvoluiflc 
lum  Aretin.  &nonnuIlosalios huius  fen-  ftatuimus  d.  §.  Pofmitmm ,/ \fiverotemune- 
tenciaeau&oreslaudac.  Accedit  Rumus,  r*ndi.f.  m*ndat.  hxc  racio  aJiam  qua  cu- 
Barbatias&nonnulli  alii  relati  a  Mcno-  muleturt&  ccrtior  reddaturconfidcra-  50 
chio d.fretfitmpt.  26.  nu.  t). Itb.  j.  qui  omncS  tionem  habet,quod fcilicct ius  patriz po- 

4< tlicctcalum concepcrintin  perfonama-  tcftatispcncsarrogatorem fit,/. fifeterf*. 

riti,quando  fcilicetaffines  ipfius  vel  ami-  tnihxs.ff.  deodoft.  &  licer pcculiare  in  pu- 

ci,aut  fubditi  vxori  quid  donaflenc ,  ta-  pillofic,vt(ecundumleg.  nonoliter  tf.item 

mcnidemc  diucrfo  rcfpondifle  cenfen-  Lhisverbis^ip.f  detdoft.  arrogatorcoga- 

di (untypert.Jtn.Ced.deindta.  viduit.  tollenoL  tur ftipulanti  icruo  publico  promittcrc, 

nifi hatc ipladona & munera fruftui ac-  fcrcftiCuCucum,quxcxbonisciusconfc- 

ccpco  fcrrenc ,  quod  fane  quomodo  ad-  cutus  crit  non  Camen  ftatim  illa  coliedcio 

micci  dcbcan c  no  animaduerco,cum  plu-  procedic.Idem  in  his  quac ab eodem  arro- 

rimi illorum, vt  *pud VincetiumdcFronthv  gatorcprofcaafunt,obtinere.  Etfi  illud 

4J.^///aj\videteliceC,confticuanc,quod  itacfleproponercmus,vcconcendicZa- 

£quis  condemnatus  fic  ad  rei  rcfticurio-  fius>nulla  Camcn  inuidia  cft ,  quare  facul- 

neracumfrucT-ibus ,  huiusmodi  muncra  raccrafubftituendiquaehocmodoquasfi- 

appellacione  fruclus  non  ccdere.  Alia  tafunc,iurcparrixpoceftacisinuidearaus, 

igiturcaufaeftquare  hocipfum  indonis  Vt&tinqum*,quzleg,/ign0g4tor,22.§.i.eo- 

&  muncribus  ver&ri  animaduerrimus,  <&*»///.  edocemur  noniudicio  arrogaco- 

Jjuod  vc  melius  &  maiori  cum  iudicio  in  tts ,  (ed  principali  prouidencia  ad  illum 

uisincellcdib.  fingulacib.  ornamencum  proucniflc.PrzclareigiturtZafiushacfe-  ^  t 

47  Gcrmaniae  Zafius  t  pondcrauir , d.  hb. 2.  nusconftituifle  iticelligicur, naeui camcn 

(gf  p.  num.s.  cx  fupcnoribus  lcgibuscon-  nonnihil  t  contraxiflc  vidccur  cum  cx-  <% 

fterdonacionempcrfe&ara&liricaraefle  iftimet  donacionemcalemneeoquidem 

qua?  cum  alia  confirmacione  non  indi-  cafurcicindipofle,  quo  cerco  conftarer, 

gear,  nulla ratio cft,  quarcillam  ex  poft-  id  fadcum  efle  concemplacionc  marici. 

tz6toreCcmdidicim\isii.J.&l.velte,i.fin.  Nam  hoc  cafu  cflc  rcuocationi  locum 

CdtnvK.dotAt.  adcovtnc principisqui-  confticuo,/rr/:/.  %fn.itemi  4Aftamds6. 

ff.di 
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Tit  dc  rci  vind.  L  certum,  Cap.  j. 
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Caftrenfis  cecilUtio  d.Sftrir,tttm   j  JffAt  iur.  dot. 
Explicatu  Gceddti. 
ConCllUtio  ipftm  dudorif. 
ReieSa  mendatio  ipftut  Cuiacii. 
Cuiacium  rideri  rudem  fitijfe  tn  ratione  fumtuum, 

qut  fiunt  tn  aperiendu  Uptdtctnu. 
DiuerfaexmpUqntbutofttndtturfundum  hoc  mo- 
demeltormreddi. 


JfJedenat.intervirum  rjr  vxor.itx  camcn.vc 
ii  maricus  nullam  concraria:  voluncacis  fi- 
gnificacioncm  dcdcric ,  raca  illa  nihilomi- 
nus  mancac,  L  *um  hic  flsttus  j.eadem  tituL  L 
eb/utiones,  CoeL  eodem,  quai  refponfio  dijucc 
illa>  quxa  Ioan.  Lupo  in  mbric.de  donat.m- 
terutrum  tjrvxorem ,  paragragh.  4*,  numero  i. 

55  inmcdiumfdcfcruncur  cxLfifuidearumt  ><*  Anhoccafumarmortnfruclufit:quainrtvarUdif- 

47.  ff  de  ieoat.2.  Nam  fi  fcnfum  lcgis  calcm  ficulta"s  dfotfwjStowttr. 

e(rcimagincmur,qualcmipfcadicribic,vc  11  smmuDuarm^uarthotcafuipfifumtusnm 

dum  cauccur.  fiqms  legaucrit  vxori,  qu*  u  ESmTuLi.pin,orep»duta. 

ipfius  cauflaparacalunc.incclligi  cuam  le-  1}  SolutuBartoli&alurumtpfiacctdentium,  quata- 

gaca,  qux  prioris  coniugis  caufla  compa-  mtnrtfehtur. 

raca  eflcnc,  Sc  dcindc  iccundx  vxori  cra-  •  14  RapbatluCumanitntcrpretatto}quamox\etiamco»- 

dica.  futatur. 

Prxccrcailla,qu$  filie.  auc  nurus  ruiflfcnt,  lS  A^ici  &  Caflrenfis  de  hac  eontroucrfia  iudicium, 

vc  nurus  incelligacur  non  rcfpcdu  marici,  ^odtpfeautleretum  ampleattur  cum  ctrta  ta- 

•     .              •      11  n_     •    1    •    n.  r  j  r  nien  decUratwne. 

5  4 Jpeciet.fde  donat. Wcct  fbrcicer  vrgere  f&  im-    ,7  Lxplicatioparadext,quemodo  vnum  &  idem  faBuM 
preflioncm  validiorcm ,  quam  qux  fifli  ta-  fundum  mtliorem reddat  & deteriorm. 

cilc  poflic  cxiftimec  Mcnochius,  cameru  *'  fr*dUminttUigiturcffcmetimrtdditum,tumpUru 
tancum  abcft ,  vc  nobis  quidquam  pcriculi  vtnircpoftit. 

abciusimpccu  fic,  vc  conucrci  in  aducrfa-    19  m'ttrMuntsHutdmaritontnfmpnimpcnfafol- 
nospoflic.  Conftac  enim  ex  eodem  para- 
grapno,fpecies,de  quibus  agebacur,marico 
nonfuifledonaCas,ied  cuftodixcaufla  no- 
minc  filix  ca  prxfcnce  ccadicas  fi>lu.  Cardo 


uantur.litct  opera  tpfius  pradutm  frutiuefius  fit 
faitum. 

u  Anmarmorexmtum  impenfa  1 

fundum  dettriortmfecertt. 
Jt  Dtftinttteautlorucircahancquaftunm. 


,tfftmfiattfi 


auccm  cocrouerfix  in  eo  vercebacur,an  do-  "  Multa,quafuntprohibita,fttamt»ftant, telerari  fo- 
nacio  incclligendaeflec,  ex  quo  auia  profcf* 

ia  fuic,  ic  filix  nominc  cxcra  docem  eius    23  ^odn0Mmf/'ntf^noftroadaliumnansftr^ 


vfibuscradere,&  confticuic  Iurifconfulcus 
cfle  donacioncm,  non  vfum  rcrum  folum 
concefliim.-fed  id  prctcreadifercccemprc- 
henfiim ,  ne  maricus  illa  doci  ad/criberer. 
Incclligimus  igicur.  quod  fi  in  maricum  do- 
nacio  collata  eflec.nifi  id  nominacim  eciam 


rinon  poteft. 

l*.  NondtbetquuUcrumfentiretxfailo  ex  quo  conde- 
mnandm  efl. 

lf  D»plexreffionfioauaeruadl.„. ff.de iurcdot. 

26  Si  roluntatt  mulitru  nurmor,  quod  non  erat  iu 

frutluexcifum  &  venditumftt ,  prttium  ftt  do- 

tit. 


adieaumforecvcdoticedercc^acamillam   *7  I^w^#^i^^'-'7-M^#M.w<«m- 

I 

CAPVT  QVINTVM. 

An  compendium  rei,  quod  femel 
qtufitumin fuogenerenon 
renafcttur,  in fruclu 

fi* 

S  V  M  M  A  *  I  A. 

1  AntimmUinttrS.firWyl7.gfoUtjHAtrimo.&Ltt 

eeduinl. 
x    StntentU  Djni  &tim  folutio. 
i  ExpofttuCleJfa,Barttli&aliorum. 


R  d  v  a  &  apudinccrprcres  va- 
riis  modis  agicaca  quarftio  cft, 
an  id  commodi ,  quod  femcl 
pcrceprunrfinfuogenercnon  * 
rcdeacvt  raarmor  cxcifum,  fic  in  fruau.  VU 

Ppp 


lit,  quafundum  nuUa  exparte 
dant. 

19  Emendatio  Antonii  Tabri add.i.fi  rir, improbata, 
&rationts. 

30  Exrno  abfurdomultaabfurdanafcuntur. 

$1  sSon  dtbmu  to  triminenot  obftringtrt,  cuiut  aliot 
atcufamm. 

3 1  Argumtnta  Antonii  Fabri,  qua  mox  infimiantur. 
33  tabolenum  tn  Ifm.ff.  de  tur.  dot.  non  tam  torrtgtri 

fententUm  labtenu  quam  fuppltrt. 
/4  Fabrifcntentuincertot 
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7ij  Commcnt.PctriGilk<iniiaclLib.HT.Cod.  : 

pianus  cnim  tJhtc7us,2.atiasexordium  iegisefi,  Cum  cnim  donatio  non  facile  prxfuma* 
dtuorttum,  §.fivir,  negat.quod  &:  ipfc  Pom-  tur,  Ixum  dt  tndebito,ff.deprobat.t.I'rocuia.  vW 
ponius ,  Lfi  tx  Ltpidicmis ,}z.ff.dctur.  dot.  in-  tria  etiam  inter  coniunctas  fanguinc  pcrfo- 
nucrc  vidctur,  dum  ita  fcnbit,  tate  marmor  nas  rcquiruntur,  vt  hxc  commoda  iint  ma- 
tnfruciunon  cfje,  nifi renafcatur  in  hxc  verba:  riti,  quomodo  intclligctur  eo  folo  hxc  iro 
fivir  in  fundo  multerts dotatt.&c.Contra.  Pau-  vxorem  tranftulifle ,  quod  6c  illa  confcn- 
lus,  cmolumcntumlapidicinammfru&um  fciit. 

ertc»  &  ad  maritum  pertincrc  pronuntiat,  Longe  igitur  alia  rationc  rcm  digcrcn- 
Lfi ftndtu.I.eodemtitui.cmm  conccptio  hxc  dam  cenlco,  intcrcflc.an  lapidcs  alios  t  gi- 6 
ch:fifundutindotcmdatusfit,&c.  Dynus,vt  gnattcllus,annon,dcindelinullos  prodtt- 
1  illum  rcfcrt  f  Alexandcr  num.  j.  i.  fundus*  cat,  aut  regcrat,  an  maritus  fundum  fru- 
intellcxit  de  marmorcquo  J  poftca  itcrum  duofiorem  reddiderit,an  vero  deteriorero. 
crefccrctjcuiufmodi  in  Afia  &Gallia  cfle  Primain  diiccptationenullumdubitm  cf- 
\\pizn\is,dicioparagrapb.fivir,a\xt\orc(z,vt  fe ,quin marmor  cxfum fitin  fructu,flW7. §. 
Plmius  ctiamdcmetallis.falcaliisque  re-  fi  vtr.&  l.  fin.fi.  defund.dotal.  &  proptcrca, 
bus  memorix  prodidit,  cap.  dectmoociauoy  tam  ad  maritum  quam  fru&uartum  pcrtu 
Itb.jS.  lmo  ctiain  id  ipfum  in  Italia  in  mar-  ncat  /.  S.crl.itcmfi fundi  p.jj.  de  vfi.fi  utt.§.Jedm 
morc,  etiam  in  quibufdam  locis  euenirc,  fi  Ltptdtcinas,  §.ttemfi  quis  anon  domir.o.  Iru 
auitor  c(l  Papyrius  Fabianus,  de  quo  me-  fecunda  vero  non  puto  marmor  in  fruetu 
minit  Duarcnus  inexpiicationeetufdem para-  eifc, dicl.  §.fivir.  nifi  lapidicinx  iam  antca 
oraphiprimi.  Mouctur  ad  ita  pronuntian-  cxctcctcntuTydict.i.fifindus,  S.ff.joiut.  ma- 
dum,quod  alias  fc  expulucrc  rcpugnan-  trimon.  ita  quoquc  poflit  accipi  ditLl.itcm 
ti x ,  qux  cum  /.  //  ex  lapidtcinis ,  43.  ff.  dc_J  fi fundt,paragraph.  item fi  tapidictnaf,  cum  in- 
iurc  doi.  clf--  vidctur,  excutcrc  non  poflit.      diftin&c  loquatur ,  quo  pertinet  /. frugem* 

3  Ccterum  Glofla ,  Bartolus  f  ibidem-,  77- ff  de  verb.Jigmf.  tiraen  fi  maritus  roar- 
num.t.  Caftrenf  num.  1. &  4.  Alexand.»*«r.  mor  aperuerit,Sc  fru&uofiorcm  fundum.» 
3.  dum  infi>i.  coramuncm  opinionem  am-  reddidcrit,  quamois  appellatione  frucius 
plectttur,Iafon  nume.  7.  intclligunt  legcm-  inon  contineatut  ,tamen  huiufmodi  com-  7 
de  lapidicinis,quc.  cxcrcebantur.vt  cum  il-  pendium  ad  maritum  pertincre,  dtcJ.  §.fi 
las  in  dotcm  det ,  intelligatur  etiam  tacitc  vir,  ita  vtcx  fentcntia  Robcrti  iib.i.animaaL 
illam  facultatcm  concelTiflc  marito,  Vt  la-  ucrfton.  cap.  2 ,\  non  opus  eflc  cmendationc 
pidcs  excmtos  vcndcret,  aut  alitcr  de  iis  tcxtus,  conftituam.  Nec  cft,  quod  putc- 
ftatncrct.  Enimuero certum  cft,rcdc  illum    mus , quod,  vt  Cuiaciusltb.obftruation.ts. cap. 

rc  aliqua  vti,  qui  conucrtat  illam  m  vfus,    u.  ait.  magna  hanc  le£tioncm  abfurditas  • 
qu:bus  dcftinata  crat.  l.folutum,§.fin.ff.dc->    confccutura  fit , quod  ratio  iniri  non  pof- 
piano-.ac7ion.cum  Lfiq.  quam  intcrpretatio-    fit ,  quomodo  illc  rundus,  cx  quo  marmor 
ncm  &:  cgo  probo,puta,  qux  fit  rationabihs    quis  eruit,  hoc  padto  fru&uofior  faftus  di- 
8c  lcgis  vcrbis  conucniat.  catur.  Dcindc,  quod  fi  hoc conftituamus, 

Sed  dum  Caftrcnfis  numero  quartoMon    impcnfa  vtili ,  qux  hoc  cafu  prxftanda  cf- 
numero fiptimo,  hanc  ipiam  lcgcm  cum  i.fi    fct, t.final.  defund.  dotal.fraudetur. 
ex  UpidiciKts,  >3.  ita  conciliant;  vt  illa  locum       Rudis  nimirum fin  caufla  cuniculorum  8 

4  vindicet  inlapidibus.fquianteaabvxorc  inftituendorum ,  &  rationc  inucftigandi 
cruti  crant,  quam  matrimonio  iungcrcn-  marmoris,mctallorumvidcturfuiflc,neqi 
tur:parumcircumfpeacideosfaccrccxi-  lcgendo  aut  cxpcriundo  dcprchendiflc 
ftmio:  quod  dc  cxcifione  antc  nuptiasfa-  Cuiacius,  quam  infanos  fumtus  illa  ratio 
fta.muta  in  textuomnia  fint,  ncquccom-  fxpc  cxpofcerc  folct,  antcquam  quis  co 
mittcrc  d.beamus.vt  rcm  ad  diuinatio-  viam  ftcrncrc  poflit,  vt  Lcodii  in  fodinis 
ncmdcflcctamu^.  naphthx  fiuc  carbonum,  qui  cum  lapi- 

Diucrfa  igiturrationehuncnodumdif-'  dcs  Gnt,tamcn  vfum  lignorumautcarbo- 
1  fccarc  conatui  t  Gccddcus  l.frugemj 7ff.de  num  cx  ligno  prxbcnt,  vidcrc  licct,  quas 
vcrborumfignifin  g.&d.lfi extapidicinis,}2.cx  vix  diucs  ciuis  pcr  fc  aggrcdi  folct.  fed 
cacauflaprcttumindcrcdattumdicatdo-  nc  fumtibus  obruatur ,  cum  aliis  focic- 
tis  ficri .  quod  voluntatc  mulicris  vcnditi  tatcm  damni  &quxftus  contrahir. 
fint.  Hanc  refponfioncm  non  puto  rem o-  Dcindctfrequctcr ficri  vt  loco  cxcmti  la-^ 
rancmintuto  collocarc.  .' 
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Tit.de  reivii 

pidis  terraregeratur.vt  illc  fundus ,  qui  ftc- 
hlis  &inf*ircudus  anteamhilpariebac,nuc 
lxcas  fcgeccs  fundat,  vcl  graminc  vcftiatur. 
Quo  in  gencrc Bawui  &  Geldrcnfes  fc  ex- 
crccrelolcnt,cum  rcfoflis  ccfpitibus,  qui 
adfolcmficcatilignorum  viccm  in  hycmc 
&alias  iifdcmprxftat,aliam  humummox 
eodem  reuehunt.  Efle  prxterca  tcxtum  cx- 
preflum,  qui  omncm  acquircndi  anfam-» 
prxcidacquippc  optimam  cius  rationerru 
oftendcns,  ///  cuius,ij  ff.de  vfufruU.  $.  inde_j 
ctt  quafitum,  poflc  inftitui  huiufmodi  fodi- 
nas,  vt  agriculcurx  non  noccatur,  quo  cafu 
fundumfruchiofiorem  rcddi,nemo  dubi- 
tare  poteft. 

Scd  tamcn  exorictur  difficultas  ab  eode 
Cuiacio  mota  hoc  ipfo  cafu  lapidicinas  iru 
rrucru  cfl*e,&  impcnfas  eflc  prxftandas.Pri- 

Jo  mammcmbripartcmf  nulla  lcgcpoftrc- 
.  mam  rcfponlb  (.fin.ff.de fund.  dotal. confir- 
mat.  Vrget  pro  prima  partc  l.f.§.fid fi  Ltpi. 
d:cinas,c~ $ fid fi  hacmetaila,  iteml.fi cnius,  13. 
$.  indeett  qttafit um.ff.de  vfufiutt.  quibus  iru 
locis  caueiur,vfurrucrulcgato  nedum  quc 
lapidicinas,quxcrant,pofl"c  cxcrcerc,  fcd 
ctiam  nouas  inftitucrc,  modo  tamen  run- 
dus  detcriornon  reddatur.  Quarc  cum  d. 
$  (ivir.ff.folut.  matrimon.  qutmadmod.dos pet. 
diucrfum  ftatuacur,fiduciam  Cuiacio  dc- 
dic  cundcm  tcxtum  corrigcndi,  quod  ne- 
gctrationcm  fcripto  fctuircdcbere,(cd  po- 
tius  fcriptumrationi.'  DifHcultas  eft  a  nc- 
mine,  qui  Cuiacianam  fentcntiam  impu- 
gnant,  (aJcem  corum  quos  vidi,  haftcnus 
m  mediumallacaj,&  quamquislcui  ncgo- 
tio  difcutcrc  non  poflir,  cum  tamcn  alie- 
num  aiuris  noftri  au&oritatc  fit,  priuato 
circa  cmcndationcm  textusquidquamfa- 
cilcliccrc&antinomixlegum  pro  viribus 
ingcnii  fempcr  medcndum  potius  conci- 
liationc,quam  tcxtuscmcndatione:  ratio- 
ncm>quaidconfcquamur,aliam  non  cxtri- 
co.quaquod  dicamus,idliccrc  fructuario, 
non  quod  lapidicinas  nouas  inftitucrc  fit  in 
fruftu.fcd  in  confcqucnciamracionis.quod 
pcrmittitur  ipfi  mcliorarc  propriccaccm.;, 
quod finc  fcrupulo  eo cafii  procederc con- 
ftituo,quado  id  faciendomucat  facicmlo- 
ci,d.$./edett  quafitum. 

2I  Ccterum  fi  adhuc  quis  j*  cx  Jcntentia 
Cuiacii  inftct ,  quid  cauflx  fit.quod  hoc  ca- 
fu  impenfa  non  prxftetur ,  dtcJ.  lfin*l.ff.dcj 
fundMttl.  Rcfponfum  a  quibu(Ham,vtDua- 
rcno  acccpit:  rationcm  irnpenfc^  ptopterea 
jtonhabcri,  quod  ca  caufla  quxrcndorum 
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frndtuum  fitagnita:  non  cnim  facilc  proba- 
ri  fumtum,qut  probabilcm  modum  cxcc- 
dat,  tjnterquos,i9. ff.de damnjnfetf.  Cctcrum 
hxc  rcfponuo  inriringitur  cxdiftin&ionc  /. 
3ff.demptnf.tn  rem  dotAi.ftcl.item  §.fitt.eodtm, 
4Jfh8w#A$lx  licct  dc  ncccflariis  impen- 
fis  mentioncmfaciant,tamcn  ad  vtilcs  x»- 
que  transfcrendx  iunt,  modo  voluntatc 
mulieris  fint  fa&x ,  /.  vttltum,  S.  ff.dc  impenfi 
in  rcmdotal.facf.  Ncqucmucatt  lexa  Dua- 1 1. 
renoallcgata.  Enimucro  rateor,  tum  liuic 
diftinctioni,  nedum  in  vtilibus,ied  etianu 
neceflariis  impenfis  locum  ellccum  de  da- 
mni  daci  xftimacionc  agicur,  quam  alius, 
cui  rcs  illa  bono  non  lic,  farcirc  dcbear. 
Ceccrum  fi  rcs  mclior  &  fru&uofior  fic  rcd- 
dica,nequc  alia  racio  occurrat,  qux  nos  in- 
flcdac,  vcluci  quod  folucndo  mulicr  non_» 
fic.auc  larc  vcl  bonis  pacernis,  dum  hanc 
impenfam  agnofcic,caricura,  vix  vidccur 
cflc  caufla,quarcdiftintcioIurifconiultific 
rcfpucnda. 

Diucria  igitur f  rationc  fe  cxpediuntj, 
Bartolus  numj.  BaJdus  Sc  Jmola  ctrcaprht- 
eip.  Alcxand. num.t.  vt confticuanc, largitcr 
referrc,  an  agaturde  impenfa,qux  erogata 
eft  in  marmoris  inquificione  Sc  dccctrionc, 
an  vcrodcilla,quamfuftinerecoadus  fuit, 
in  erucndo  marmore,quod  iam  cxfum  & 
nondumexportatum  cft.  Hic  cnim  non> 
obtemperari  maricohancimpeniam  rcpc- 
tenti :  illic  autem  eidcm  morcm  gcrcndum 
efle.  Scd  neque  hxc  conciliatio  felicius 
tcntata,quamilJa  quam  fupracomemora- 
ui, vidctur.  Enimucro vcrba textus  concc- 
pta  funtinfactum,lapidicinas  marmorcas 
inuenicntis,  &  fundum  fructuofiorcm  red- 
dcntis,  illum  fcilicet  hancimpcnfam  non_, 
confcqui  ,de  impcnfis  in  cxcidendo  mar- 
more  iufceptisalcumin  legcfilcntium  cft. 
Raphacl  Cuman.^laboranci  cauifx  aliccr 
fubucnirc  conacur,  vc  dicac  cx  ea  caufla  ^ 
hos  fumtusnonrcfundi  marito,quod  im- 
pcfatalis  cum  cmolumentoacccptocom- 
pcnfetur. 

Si  quxftio  eflcc  dc  nummis  circa  cx- 
dcnda  marmora,  xquanda,policnda  expo  - 
fitis,  hanc  Cumam  cxplicationem  h  bentcr 
admitterem:  quiahi  fumtus  in  compcn- 
fationcm  vcniunt,  l.fia  domino  ve/patre,)tf. 
&  Ifiq  ffdepetit.  kered.  tjr  l.  yff.de  tmpenf.m 
rem  dotaiftft.  Ccd  quia  lcx  concepca  cft  in 
cauflam,  qux  ad  pcrpctuam  vtilitatem  rc- 
fcrcur,non  poccft  hxc  cxpoficio  rccipi, 
\_silbcru,  num.  i.  Cafircnfi  numero primo  cfrfc» 
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cunJo,q\iibm  rubfcribcrc  ctiam  Iafon  n.i. vi-  eundera  minuendo  deteriorem  reddideri- 

detur,&quorumintcrprctationcm,vtlegi  mus:  is  accipiat  fundum  duplici  rationc 

conucnicntem  probo,hanccontcntionem  ftu&uofiorcm  dici  pofle:  quod  prouentus 

alia  diftin&ionc  ditimunt,  vt  impenfam  vbcriorcs cdat, l.imra vttU, §  jtHal.ff.de  :rt 

marico  prxftari  dicant,(i  lapides  poftcare-  mtegrum  refiitut.  quod  pluns  vcnirc  poflir, 

nafcantur,^.//W.quicafusabVlpianono-  t.freti4rerum,63.ff.*dUgcmFoUidi*m,ttemLji 

i y  ftto  §. dcfinitus  non fit.  Quod  u  vcrof  la-  Jerumm yji.ff.  *d  tcgcm  ^sfqutlt*n*m.  Si  pro- 

pidicinx,  quas  marirus  aperuit,in  diucrfa  ucntus  ipcdremus,  ftatuimus,rem  in  illa 

iintcaufla,  ccdcre  quidem  marmor  mari-  caufla  dlcdebere.vtmaiorcs  capianturcx 

to ,  fcd  pccuniam  qux  in  inucnicndis  &  a-  marmore,  quam  cx  fundo,vt  antea  erat.  Ee 

oericndis  lapidicinis  cxhaufta  fit,non  rc-  licct  roarmoraliquandodcficerepoflit,ta- 

lcribi  ab  vxore.  Culpam  tamcn  in  eo  hi  men  i.i  cxlongointctuallofieri  folcr.Nadc 

noftri  inrcrpretcs  contraxiflc  videntur,  huiufmodi  lapidicinit  inteiligendum  tcx- 

quod  vt  in  nugna  fccuritatc  cauflas  huius  tumnoftrum  rcdrc  fenfir  Duarenus:  paria, 

diftin£tionis  literarum  fuarummonumcn-  fxpc  intelliguntur,eflcperpetuum,velirL» 

tis  non  confignarint.cumanimus  bcncin-  incercoanconditiolocumfithabitura//*/. 

ftitutus,nifi  cognitisrci  cauflis  non  facilc  ficit,  s6.ff.de  tondtc7.indeb.fi  fundum  adiu- 

acquicfcat, Li.jj.de  origin.iur.  Li.deexcep.doL  ftam  xftiraationem  cxigamus ,  rcquirimus 

m*Lap.  intelligentis, extrs,  deverborum Jigni-  vt  pluris,fi  vcnalis cflct,valcat,quamantea 

ficat.  vcndi  potuiflcr. 

Quarc  ne  eiufdcm  labis  focictatc  me        Quod  fi  eucniat,+ccflabit  dimcultas»  iS 

contaminem.paucis,  quid  mci  iudieii  fit,  quamiupramouirous.Enimuerohxccon- 

complc&ar.  Marmor,quodmaritus  infun-  fidcratio  folaimpctrabit,vt  fundusmclior 

j  ^dodotali  +  eruit.proptcrcamarito  cederc  &  rructuoiiorihcatur,/? biautcn7y4.*U*4in~ 

arbitror,  non  quod  marmor  in  fru&u  fit,  eifitfiex  duobus,f*ragr*fh.  meltoryff.de  in  di. 

icd  quod  illum  fundum  rcddidit  frucluo-  tdditf. 

iiorcm;  impenlam  autcm  in  indagationc  8c       Quod  autcm  hoc  ipfofcafu  maritus  im- 1 9 

apparatu  factam  non  farciri,quodcundem  penfam  nonreferat,cftquodrcm  nouarxL» 

fundum  dcteriorcm  fcccrit :  qux  i i-ntcntia  iir  aggrefius,  Lji  negotia,  it.ff.  de  negot.geftu. 

fi  tanquamanccpsftudia  alicuiuscrigat,&:  Quoa^alcmarmorinfru&unonfir,<6#.jr. 

admiradonc  fui  dcfigat,  is  admirari.dcfi-  ji vir.  quod  cxdendo  maimor  dc  vtilitate 

nct,  0  re&e  perpcndcrit ,  vnam  &:  candem  fundi  nonnihil  derraxit.  Potuiflct  cnim_. 

rcm  diuerfa  rationc  dercriorcm  aut  fru-  pluris  xftimari,  fi  integer  poft  apcrturam 

ttuoliorcm  reddi.  Frucluofius  cft  facturrL»  manfiflet.  Quod  dcnique  prxuiderc  po- 

prxdium,  quodfumrus.quirationcsvxot is  tuerit  id  fore,vt  fimoriaturanrequamvti- 

aut  hercdisgrauircrafHixifl"cnt,antcquam  litatcm  qux  impcnfam  xquaret  vel  cxce- 

marmordctedumfuiflct,agnouitmatitus,  dcrct,rcsipfi  damno  fit  futura, Lfi quu do- 

£>c  fortunx  dubiam  fpem  fubiuir.  Potuif-  mum,p.f*ragr*fh.hicJubiungi,ffJoc*t.  qucm- 

tuiflct  cnim  cuentus ,  vt  cxpcriundo  erudi-  admodum  cnim  fi  marroor  cxfum  vltra  x- 

mur,non  rcfpondere,&  fic  operam  ludc-  ftimationemimpcnfcfclongccxercerct,i$ 

rc.  Cetcrum,  quiaiam  illc  fundushis  dif-  huiufmodi  commodo  non  prohibcretur, 

ficultatibus  fublaris  vbcriorcs  adfert  redi-  cum  diffef*r*gr*fho fi vir,  rjrl.finat.  de  fund. 

tus,  magna  inuidia  cflct,  fi  marmor  cxci-  dot*l  finc  diftin&ione  marmor  cxfum  i- 

fumipiinon  adiudicarcmus,  quod  intclli-  pfius  mariti  cflc  ftatuitur,  ita  quoquc  ft 

go  fi  confuctum  &  probabilem  cxdcndi  nondum  flncs  cius  adfcqueretur .  mhil 

morcm  noq  cxccfiity  ditf.Litemfifundi,o.in  eft,  quod  conqucratur,  quod  contrario- 

fhncif. §Jtem  UpidicinMSyff.de vfujrucJ.  rum,  quando  eadem  ratio  cft,  cadcriL. 

Porro  impcnfa  ipfi  proprcrea  deccrni  quoquc  fit  difciplina,/.^/? contrMy33.ff.dc-j 

ncquit.quod  deteriorcm  cundcm  fundum,  vulg*r.  tf  fufilltr.fitbflttut.  I. fin*l.f*r*gr*fh. 

indc  cxcidcndo  marroorc ,  &  eundcm  di-  final.  f.  dc  Ugat. 3.  LJccundu  m ,  to.jf.  dc  regulii 

minucndo  reddidcrit,  &  ita rcfponfum  Ia-  iuru. 

bolcni  accipio  tfin.ff.dcfund.dout.  Quain        Ha&enus  f  dc  fecunda  difceptationisl* 

17  dclibcrationcffi  facctusaliquisincachin-  noltrc partc:namin  queftionc  fiinftituen- 

num  foluatur,quod  ncgct  fc  caperc.quo-  do  &  cxcrccndo  lapidicinas  dcteriorcm 

modo  illc  fundus  dicatur  fruauofior,  li  fundum  faccrct ,  marroor  viri  fiatrputo 

ctiam 
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etiam  non  mediocriter intereflcquomodo  ueatur.q,  fi  quis  cx  lapidicinis  dotalis  fundi 

fundum  dctcriorcm  fcccrit cximcndo  lapi-  lapidcm.vel arborcs,  qua:  fructus  no  eilcnr» 

dcs  cx  lapidicina.quamipfc  inucnit  &fum-  fiuc  fupcrficiem  aedificiidotalis,  voluntattf 

Htibusfuisapcruit,&iamiccundumtnatu-  mulicrisvendidcrit,nummoscx ca vendi- 

ram  rci  cxcrcct,an  vct o  vincas,pt ata,oliuc-  tione  receptos,  cflc  dotis. 
ta,  & id  gcnus aliaprzdia, quae  cumulatio-       Duplcx  cnim rcfponfiofdifficultatcm,  i$ 

ra  omnia  fuppcditarcnt ,  quam  hae  ipfic  quavrgerividcmur,cxpediet:  Prima,fifup- 

fodinae,  fubrucndo  aut  alia  ratione  va-  plcndo  folutionemGecddci  dicamus.pro- 

^ancj0  ptcrea  dotis  ficri  pretium  cx  venditionc 

Prioricnim  cafuconftituercmeiTemar-  refectum,quod^pluntatc  mulicris  lapis  &: 

morviri,v xd.l.fn.ff.defund.dot.ooi\cxioxix\o  carfus  U  vcnditus  fit  Quamuis  cnim  in_, 

clXc,drgumLJicuim,t3.dUmimiptt^quiffimum.  legcfdc  cxcifionc  voluntatc  mulicris  fa-  1* 

§.tndecBquaJitum,c\ii\is  vcrbafubnecro:  In-  &a,nulla  fit  mcntio,  tamcn  hoc  ipfum  nos 

deeHqudjitum^dnldpidicinas,  vel '  cretifodinas,  neceflario  fubaudire  debcmus  proptcr  cx- 

velharendfodinmipJerejlttuerepofftt.Etegopu-  empla,quxadiiciuntur:  quomodo  cniiru 

to  etidmipjumrejittuerepojfeffinonogripdrtcm,  arborautfupcrficies  vcndctur,nifi  primum 

neccjJdridmhukreioceupdturmcH.  Proindeve-  aut  amputetur,  aut  fupetficics  diruatur, 

nasquoqueldpidicindrum  &huiufmodimctollo-  quod  finc  voluntate  mulieris  feciflc  mari* 

ruminquirerepeterit,ergo&duri,&drgenti,&  tum  nondebemus  conftituere,  cum  llla 

fulphuris,&dris, &ferri,&ccterorum  fodinas,  conicctura  non  racile  admittcnda fit, qutf 

wlqudspdtcrfamiUasinjlttuit.excrtcrepotcrit,  dcliftum  contincat  /.  merito,  st.ff.prefocie* 

vtlipfetnftituercfinihildgruuUurd  noccbtt:&  Quod  fi  vcro  lapidcm  iam  antea  carfunu, 

fiforte inhoc  quedinftituitplmreditmfit,qu*  m  aut  fuperficiem  depofitam  fingamus,  fuc- 

vineievddrbuftuveloLwetUqudfncrnnt-.forfi-  ccdit  folutio  Cafttcnfis,  antca  relata,  vt 

un  etiem hdcdeiiccre poteritftquidem eipermit*  maritus  fibi  hanc  ipfam  pccuniam  adfcri- 

titurmeliordre proprietdtemjtem  d.  LJruclm, 7.  bcrc  non  pofllt,quod  an tc  dotcm  conftitu- 

§.fifundum.  tam,&  matt  imonium  contractumid  conri- 

a,     Nccadrempcrtinet,quodtmultapro-  guTer. 

hibitafint,qua?fa&a  tolerari  folcnt,«/>.  in        Alia  autcm  iolutio,  qua  huic  difhcul- 

atnfuUdtionibm^xtrdMurfdtronxumfimilib.  tati  occurri  poflc  cxiftimamus  t  cft ,  quod  47 

quod  prohibcntcdominoagrumingrcflus,  licct  generilitcr  caucatur,  dtcJ.L32.ft  du 

?i  auesaucupando  inuifcarit.quamuis  hoc  «<r.<&/.Iapidcmquiin  frudu  non  fit,volun- 

factum  legcs  improbcnt,  &  dcnt  domino  *  tatc  mulicris  vcnditum  dotis  fieri,  illa  dc- 

iniuriarum  *t\iox\cxx^*um,ff.deferuit.ruflic.  finitio  dctcrminationcm  recipiat  a  §. cum 

prddJ.miuridrum,t  tff.de  iniur.  tamcn  nihilo-  vir,  vt  locum  non  habcat  quando  vir  fuo 

rninus  fuas  faciat,  CdJlrenJ.  dict.  Ldtuus,  num.  fumtu  fruOuofiorcm  reddidit .  cum  vt  fru- 

4.  Diddcus  Couerru.  in  pdrt.  3.  relecf.  rcgulae  ctuario,<&?.  Lft  cuius.pardgraph.  quafttum,ff. 

pccanxxLXX\,extrd.dercgultstur.§.in  6.8.  num.  de ^j9«<f7.itaiuftioricxcauflamarito  pcr- 

^/ww./.dcquarcaUbi,quiacum  id/fquod  mirtatur,rcmmcliorcmfaccre.  Nequc  il- 

*J  jncum  cft,  finc  facto  mco  ad  alium  tranfirc  lud  nouum  cft,  vt  axioma  gcncrale  modc- 

Hon  poflit,  /.  id  quod  nejlrum,  tt.  &  nemo  cx  rationcm  a  fpcciali  lege  &  rationc  accipiat, 

facto, vndc damnandus fit, fibi ptaefidiunu  LnoncHnouum, ff.de  Ugibus, L intotoff.dercgu- 

polliceri  debcat.  LJim  hereditdrid, 22.ff.dc^>  lisiuris. 

nceot.geft.l.ftconflontc,2d.§fimdritm,  LJidb        Si  igiturtaleslapidicinar,quaebrcuidc- 

hoftibm,iofffolut.mdtrimon.  Nam  cum  haec  fecturae  fint,  aut  quae  facta  iufta  fubduftio- 

%4  tmarmorainfru6tunonfintquxconftan-  nc  commodorum.qux  cx  fundo  alias  ca- 

tematrimoniomaritocedunt,/./»*^<&-  pipoflent.inftituit&exetceri  noexpcdit:  2| 

tdlibm,  t7.jf.de  iuredot.  Ificonueneritff.depdcJ.  lapidcm  inde  cxfum  intelligo  non  fieri  ma- 

cor.ucnt.  nec  intct  illa  rcccnfcantur,qusc  cx-  riti ,  fcd  fi  voluntatc  mulicris  vendatur,do- 

tra  cauflam  fruauum  mariti  commodo  cc-  tis  fieri  s  fi  de  voluntatc  non  apparcat  non 

dant  dic7.§.  cumvir.& Lftvero,§.jtem  quid-  ficri,fcd  vel  vindicationi  locum  efle,  LJo* 

quid, ff0lut.matrtm9n.cum JimiUb.xiOti\idco,  lum,49-ff  de  rei  vindicot.yc\ ,  fi  ratum  mu- 

quoiurc  vindicaremarituscofdcmlapidcs  lier  habcat.ncgotiorumeeftorumactioni, 

ita exemtos  poflit:  Vnde prodigii loco ccn-  l.ftmdtrem, Cod.de  rei  vindic. quae inucftiga- 

fcrinondcbct,quod^x/*/*»^-ca-  uo  &  cognitto  fuam  vtilitatcm  habct,fi 
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pcrpcndamusdotisfructus  aut  commod.?,  /  vir. quodillud  przuidcrepotucrit,<&7. L 

quarcx  vfuris  pcrcipiuntur  eife  mariti  l.tn  Ji<}HudomHmtjjJot*t.c\\\o&tcn\ nouamfitag- 
rebusdotalib. t7.ff.de mre dot.  itcm  cundem_.  grcfiiis, di£/.i.jtff.denegotgeji.a(uod cximcn- 
inquantumfacerepoflitconueniendum,/.    do  lapidcs  vtilitacisnonnihil  dc  fundo  dc- 

m.\ritum,i2.ff.folut.matrim$n.at\i<i in aliis non  traxcrit,  & res fuas auxcrit ,  quod, qua:  coU 

jcquclocumhabenc.  lcctio  Labeonis  taitdia.ifinai.ffdeftnd.dot. 

19     Dcfungi  fhac  tam  mtricata  cont rouer-  hx  impenfae  ncccflari*  non  fint ,  &:  vtilcs 

iia  properantcm  morari  nonnihil  cogit  a-  mulicr  non  pracfter,  n  1  (i  voluntate  mulieris 

nimaducrfio  Antonii  Fabri,  qui  coniecJur.  dx\tC^i\x,l.vtiUum,ff.deimpenf.  in  rebm  dot. 

Ub.ixitp.g. commcndata  cmtndationc  Cu-  facl.  ncquc  hic  dctracrionis  rcmcdium  Jo- 

iacii  illam  adhuc  infigni  additamjmto  fup-  cum  habeat. 

Elendamcenfet,vt  lcgendum  fit  locovcr-       Nequetobftat,quodIabolenusLabco-  }3 

otum,marmor,  quodcarfum  necexporta-  ncmrcprehcndcrevideatur.  Conftituoc- 

tumcftmarici>&  impcnfaci  non  eft  prje-  oim.cundcmlabolenumhoccafunontam 

ftanda,  quia  ncc  in  cft  talc  fructu  marmor,  corrigerc  quam  fupplcrc  dicta  Labeonis,vt 

nifi.&c.tubftituamushancconceptioncm,  eciamfi.dcvohintatc  mulierisnonconfiet, 

marrnor,quodc.cfum.ncquecxporcacum,  tamcnfilapidcsrenafcacur.impcnfaamu- 

noncftmariti,fed  impcnlaci  eft  praeftan-  licre  pro  rata  infcrenda  fit,quod  rccufa- 

da,quia  nec  in  fructu  marmor.  Sed  hoc  rc  illura  fumtum  inciuilc  fit,  cum  natuca. 

tnihi  nulla  rationc  probari  potcft :  Primo,  huic  vfui  rcm  deftinarit,  &  ncmo  culpam.. 

quodnonanimaducrtam.quomodoidpri-  contrahcre  dicatur,quicomodorc  vtitur, 

uato  liccat.  Dciltdc  quod  magna  abfurdi-  argument.ijoiutum, §.finalxum tfiquent.  Idtz- 

30  tttfquac  fempervitandacft./.ra/^.cW.i/c^»  menf  cidem  Fabro  libcntcr  tribucrim,  54 
rejcindeud.vendit.)  hoc  faccum  iitconfecu-  quod  ii  maritus  ctiam  ignorante  mulierc 
tura,  fi  fcripto  vi  n  infcramus ,  i.proffcxit,ff.  hos  fumtus  fecifler ,  &  nullos  lapidcs  exe- 
qui  cr  *  }>*tl>M i  /  4-  ff-  4*  kg*t- 1.  cum  fimi-  mifler,  illos  fumtus,  fi  modo  vtilitatis  cauk 
/tbtts.  iam  non  cxccdant  rcftitucndos,cum  tara 

Vkimo,  quod  quamuis  fcrupuli  fcorfc-  ifiucJuij.ff.fi vir,  quam//JW.conftec,mar- 

rant,  quos  in  tcmporc  eximere  non  pofli-  mora  cxafa,  rt  hoccafu  arquicas  / pUnzs, 

mus,  tamcn  dics  &  exaclior  mediratio  &I.3S  infundovimfuamcxferac.cuminil- 

hanc  facultatcmnobistribucrc  poflit,aut  lumcafum  lcgcs.de  quibusmcntioncmfc- 

fime  emergct  alius,  qui  id  confcquatur,  cimus,conccptx'nonfint. 
quod  nos  tunc  aflcqui  non  porcramus: 

31  VndccumCuiacius  f  Alciatum  temcrita-        CAPVT  SEXTVM 
tis  *cCctC*tl.Gallit<,paragraph.qutfiltum,ff.de 
Lb:r.  &postham.  hered. \ttm  Hotomannum, 
i.frater  kfiatre, ff.de  condittion.indebit.  falfc 

pcrftringat,qviodrcccptamle£tionemmu-  S  T  M  M  A  K  i  Ju 

taflent,  cur  idcm  in  hbns  obicruat.aut  a- 

lius,quamuis  exccllcnti  cruditione  prx-  ,  TtMauumJignificatioartanatura!Htn,aliareroci- 
ditus, iinc  iufta  cxemplarium  hde  iibi  per-  mlu,& quk ejfeeJm  bum difttnaionu. 

mittit.  *    Diuifio  tfUrum fiucluu  qui  in  tuturali fignificatio- 
3  1      Quamuis  igitur  f  difficultas  haud  cxi-         ntfuntrcltatftcundumBartolum&altos  tpfiaf- 
gua  fit,  cur  marirus  impcnfa  fraudctur,&  fentienta.trimtmbrk. 

perconfcqucns,vtinfcrt.mulicrcumipfius  *    MtadtutfiotaqutbtmembrHfecundum  Couarruuu 
r.          ,        t    •    c  -                     i  &  multos  altos. 

danmolocuplctiorfiat,cumneinpr?doms       Rtprthnfio  copi  atqut  inttmptftiua  inftSatio  in 
quidepcrfonahocobrincat,/./'/4»<',/«P.J7.^r  sartolum. 

petil.  hered.  tamcn  hxc  omnia  fubmoucnda  s  vberioru  do&rina  ergononnunquam  vocabuU  tx- 
potius  aliarationc,  quam  corrcctionc  fue-  cogitariquaaitucognitanon  fmt,idgJvitiocaro~ 

runt,  aut  rclinqucnda  in  mcdio,vt  &nos  rtfiderttonfttt,&hutufmodtdiaionejntbtlbd- 
facimus,  fi  cui rcfponfio  fupcrior  non  arri-  btant  fordtum. 

dcat.  quod  fcilicct.rcm  in  dubiam  alearn^  6  i^^^pMnJhamoiMUa&miuJ^ 
COmmif^it,/.//4/7^,«#^^m/.^  UaUfideipoPforJruatuciuittsfuosfacit. 

vcndtt.  Namfilongotempore  v^xiiTct.po-  8   truauart.mntuojruclmtm cmilmijk dmfiofoi 
tuiiTctipficiTcmagnocommodo,v/<tt*^  tatu. 


Defruttuum  diuifione. 
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9    TruHrn  indufiriates  perttpti  tx  rtdonauamarito  meritisnoftri§.qua>taIicnaconfcdtcmur, 

&  vxorefmnt  tpfiut ,  mn  Muttm  fructtu  nonabsrc-nos  faduros  cxiftimauimus ,  fi 

J!.>!eJ'  ■  j  a.  1  r  omiftahacdifquiiicioncvideamus,quam 

1.    Truam  tndufirtaUt  marttus  confumtos  ncn  cogt-  diullioncm  ^Qm  in  naturali  fi  ^mhcatio 
tur  rtfittutrt :  non  tdtm  umtn  obttnettn  ctuttt-        ,       *     ,  „       .  "  uKnmcatl°- 

nctrclictiadmittantBartol.  t.cxdtuerJo,,s.  * 

11    Antmaduerfio  Corafii  in  diuifionem  fuperiutrtla- 

num.t.ff.dereivindic.  BaJd./.  vbiadhuc.ee/um. 

um , indufirtales fruclus,ftd omnts na-  penult.  C.deiurJot.  verjic.  intextu qutrttur.A- 

turalts.  texxnd.conftt.  1S0.  tib.  2.  in  fin.Zaf.l.  cum feruut, 

11    Deo  ornnia  adfmbenda  tjft ,  qut  tncremtntum  re-  §.ffuclus.ftJe  legat  unum.u  item  Duaren.  mto- 

1$    Iru£tus  omnts  homtnum  tauffa  [naturam  com-  .nr~-»t>,r  «„fr.fT~~L.l  s  M    ,  7, 

^jj,  ,         "  1  1y^<r'Mwemed.,s.num.S77'Al*tthJe 

14.    Menochii  ccnfuutio  argumentorum  a  Corafio  mo-  ^ffi***- ^ciJtOH.Neapot.44  n.tf.  ejr  7.  Hartm. 

torum  retttta.  Pijtor.q.s+.n.i  ZJib.i.SuhardJ.domum.  Cderei 

tf    Truduum  altos  ejfcciuiUtaliosnaturaUs;natura-  tfindtc.n.3.  Vulteittsindtfcept.forenfcep.20.Lo- 

Us  rurfum  diuidi in  indufirtaUt  & naturales  m  riottut  deJrucJib.  &impctjf.axiom.  1 6.  Gceddtua 

*    i5£    j    ju:    j    a-    c  n  ■  j  ^^^.w^t^^/^Bdduin.» 

RruUtRn      i&Me^#>**fi**mM*m  t»^fufruax.t.num.t.Schard.tnfuolcxicoiin 

17    MuUiflZpecorum  interfruaus  induftri*  rcfc  ^M^^ut fruftusin nacuralcs.in- 

runtproptercuramAuattrcatofdemadhtbcnda  duIt»*l«&ciuilcs.CetcrumtCouarr.^.  t 

esl.  ^reJolut.(ib.t.c.).n.4.htcim.corfi6o.colu.2, 

1/    Emergcre  tafm  inquibus  etiam  ptma& fjluam-  Baldus/.  traditio.CodJe  act,on.emt.6'Vcndit. 

ter  tndufirta  fruclus referrt  pofimt.  Arius  P\ne\\.ttb.J.part.2x.  4.u.$2.  Vaconius 

10    Frumentum,  Ugumma ,&td gtnusalia  mterbot  Romzn\isttb.4.dectarJu,is.c.4i. Mcnoch  ar- 

UmoUu^tm&c  ^rar.uuaJtJtb.acaf^io.numaf.z  priorc  par- 
lUttones  cptm  vtnum  indufiria  fruBibut  annu-  dlfcC.d">  fo15  b«n««brem  diftin- 

mcretur.mjximiin  Gtrmania.  ttioncm  rccipiunt,  vt  fruftuum  nonnul- 

t2    Vini:m,eUum,&idgenm  alia  non  folumproptcr  "  unt  narurales ,  induftrialcs  alii :  loanncs 

molefiiat  indufirit  fruMut  annumerantur ,  ftd  autcm  Copus  in  traff.  de JrucJ.  ltb.t.cepit.3. 

tttampropterforma  muuttonem.  grauitert  Bartolum  hallucinatum  cflc  tra  4 

ij    An lana  &pttus  hufruiltbus  adftribi dcbeanti  dic ,  qui  finc  caufla  &  lcge  hanc  diftinaio- 

2+    commodaaurt  argejut.aru&fmifodmarumm^  ncm  fccucus  ccrebri  fui  impetum  intro- 

„  ^;i&tnr-  tVv^- 

24    Difimctto  anftm  tnter  indufiria fruilusrefmi  ftus!quosciuilesillcappcllat,abinduftria 

debeat}  prohcilci  ,  quod  &  ipium  quoquc  tue- 

17  ConfuutioUgispenult.fdepecul.aPintttainfulti-  tur  Corafius  tibr.  j.  mifcetUn.  capit.  t;ono% 

mcntumfuaoptnitnuaddutta.  infin.  Addit  idcm  Copusmultas  frigidas 

xl   Ciuttiumfrucluumcxempla.  &  incptas  quzftioncs  ab  intcrpretibus 

z9  Vartadtthntttofruauumremtfimt.  circa  hanc  ipilim  diuifionem  eflc  cxcogi- 
  tatas. 

1  ^fv^S  Cicndumcftfruauumtfigni-       Hsecvctborum  fulmina  t  fire  &  ftabi-  < 

U       I  ficationem  aliam  naturaicm  li  fundamcnto  nitcrcntur,  vix  tamcn  x- 

cfTcaliam  vcro  ciuilcm.  Ci-  quas  aurcs  habitura  cflcnt.confidcracaau- 

uilis  illum  efFcdumhabccvt  ctoritatcilloru.quiin  candefentcntia  iuc- 

fructus no intclligantur, nifidcduftis fum-  runt :  nunc  autcm ,  cum  fint  cauiT*.  qua 

tibus,quiou*rcndorum,cogcndorum,&  nedum  hortamcnto  cfic  potucrunt  ad 

confcruandorum  f ruftuum  caufla  fiunt,  /.  hanc  diftinctioncm  proponcndam ,  fcd  ct- 

Jruc7uj,7.f.fotiit.matrim.t.fadomi»ot4.§.Jiu.  iamdocendi  munus  neccOitatem  intcr- 

ff.depetit. htredJ.t.  C .  dejrucf. ejrlit.  expenfdz  prctibus  impofucrit :  vc  qus iuris  difpofi- 

quibus  cumin  traftatu  noftrodeimpcnfis  tionedifiunaaeflent,nomincnon  incpco 

mctioncm  fcccrimus,&abaliisau£toribus,  fapararenc ,  vtipfcDuarenus ,  ad  obtre- 

vtBartolo,Baldo,Alexandro,Iafonc,Soci-  &andam  altoquin  ,  quam  commcndan- 

no  inlfructus.ffotut. matrimon.  itcm  Tiraq.  dam  ( quos  aecas  maiorimi  culic )  inccrpre- 

intracJatJeretraaat.confangui».§.ts.gloJf.i.\\x-  tum  diligenciam acquc  induftriam  procli- 

culcntcrfitcraaatum,vtpotiLisfcruiamus  uior,profitctur. 
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Quid  aut^m  difcriminis  intcr  harc  ipfa  fo , concipit  atquc  cdit.  EiTe dcindc feri- 

intcrluccrct,  neminemcxnoftris  do&ori-  ptum  apud  D.  Paulumad  Corinth.cap. 

bus  cx  profeffo  difleruiflc  animaducrto.  Eg>  piantaui,i_y1pot!o  rtgauitjcdDcm^  incrc-t  * 

Negocii  itaquc  maioris  crit  hoc  ipfum  in  mcniumdcdit.ltaqucncquccgo,qutpUntatjctta- 

t  prarlcnti  loco  explicaflc.  Principio  interf  Itqutd,  nequequirtgatjed  qutincremcntumdat, 

hos  frudus,quos  ciuilcs  cidcm  intcrpretcs  Dcm.  Pondus  &  momcntura  non  eft  exi- 

appcllant ,  &:  reliquos  ctia  lnduftriales  hoc  guu  m  hac  impugnationc  continerc,  quod 

diricrentijc  cft,quod  malae  fidci  pofTeflbr,fi  lurisconfultus/.  tnpecudum.ff.de  vfur.&fru- 

7  i  piius  facto  hxc  proucn crint,  hos  fructusf  cttb.  &$.inpecudum,fl.devjur.  &fruc7.*\>tx- 
luos  faciat, i  ft  vrbana^.ff. de  condtcJ.  indeb.  tc  declarct,omncs  fructus  hominum  cauf- 
quod  in  aliis  locum  non  habct ,  /.  quifcttff.  fa  comparatos  cffc.  , 

devfur.  &frutt.t.bon*fJei,4t'.ff.  de acquir.rer.       Porro  quamuis  ad  nonnullosf  fruftus  1 1 

domin.t,  tncontrarium.  induftria  hominum defidcrctur,  vt  eidcm 

8  Secundofructuarioabhacluccffubtra-  eliciantur.vtinfrumento  &  limilibus,  ta- 
cto  antcperceptioncm  fru£tuum,inhisfit  men  quodnaturafitcaufla  proxima&po- 
dilUibutioproracatcporis,/;/?^^^^^  tior  indcnomcn  imponendum,/._/fy»tf  nec 
vfufruit.  Inaliis  vcro  fruftibus  nihil  pro-  caujfamff.de  reb.  credtt.1.  t.§.idem  Pomponim. 
deft  hcredi  fruduarii ,  fi  maior  pars  anni,  ffdepofi*.  Ug.  quarttur.  ff.  de  ffatu  hominum. 
quofructus  fteterint,fe  circumcgcrit,  fcd  His  adiicio  aliud  argumentum_. ,  quod 
domino  proprietatis  cedunt,fiadhucfun-  cxiftimo  non  ita  facilc  labcractari  po£ 
do  cohxxczx\tl.fructm pendentes,  ^ffdcm  fc.  quod  cum  /.  nauu.  ff.  dc  retvind.  vndc 
vinJic.l.ftpendentes,2  y  ff.de  vfufructJ.Jtfruclu-  potiilima  fructuum  diuifio  pcri  potcft,con  • 
grtm.ij.fj.quemadmod.vfmfrufi.amit.Qwxn-  ftituatur,fructus  nonnullosnaturavenire, 
uis  Cuiacius  tib.4.capjo.  hic  incipiunt  con-  alios  iurc  pcrcipi ,  non  debcamus  illam  la- 
fuccudincs  fcudorum,  non  rcctc  diiTcn-  bcmacutiffimoviroadfpcrgcre,quodcon- 
tUit>  ftituamus,  illum  in  diftingucndis  fructibus 

9  Tcrtio^tquodlicctfrucbisinduftrialcscx  impcgiiTc.N6fugitme,Mcnochiufdo6tif-  »4 
rc  ab  vxore  donata  pcrccpti,  fiat  ipfius  ma-  fimum  &  laboriofiflimum  virum  harc  ipfa 
riri  l.fructm.^  ff.de vfur.  &frult.t7sx\cx\  non  Corafii  argumcnta  dilucrc  conari  d.  capit. 
idcm  proccdatinhis,  quiciuilcsdicuntur,  »\o.  fcd  quamfelicitcr  idaflccutusfir.ida- 
t.fixor,t9.ffdedonat.tnt.vir.&  vxorJperfer-  lii  vidcrinr.  Vtigiturnosalia  rationc  indc 
uum 57 .ff.de acquir.rer.dom.  cluctcmur,conftituimus  cum  Caftrcnf  L 

I  o    Quarro ,  quod  licctf  fructus  induftrialcs  fructm num^.ffde  rei  vindtc.  Garzia  in  tracf. 

conf  umtos  non  cogatur  quis  rcftirucrc,  vt  deexpenf&meiiorat.capit.2j.num.7.Wc(cxih. 

dc  hac  rc  poftca  d i llcrctur ,  hoc  noftro  j5\  hic numerJ.  Vultcio  infuisdtfceptforenfcapit. 
ramcn  fructus  ciuilcs  magis naturalibus  in    _^.fru£tus  alios  eflc  naturalcs  f  alios  vcro  i  f 
hac iuris  controucrliacomparcntur.quod    ciuilcs, d.t.nau* ff.de reivindic. naturalesdi- 
fciliccr  cantum  laboris  non  requirant.  A-    ucrfam  adhuc  rccipcrc  fcctioncm ,  vt  fint 

\cx&x\d.iib.s. confii.t44.num.7Matth.dc Af-  naturalcs  in fpccie, &  induftrialcs,//rwtf#*. 

9i\t\.dectfton.Neapol.44.num. <r.Mcnoch*i.«-  ff.devfur.&frucl.  quam  legcm  dcciuilibus 

fu.num.3f1,  nullo  modointclligendamefle.indeeuin- 

j  1  Nondum  in  tranquillofharc  noftra  par-  ci  potcft,quod  Iurisconfultus  dcclarct,fru- 
tirio  vcrfatur.  CumcnimahifrHttusindu-  ttus  cx  rc  donata  pcrccptos  ita  dcmum 
ftrialcsdicantur,naturalcsalii,  quidam  vt  ccdcrc  marito,  fiilloscxfuis  opcrisacqui- 
oftcndimusjciuiles ,  ncgat  Corafius ficrit,  quodfaneinfructibus  ciuilibusnon 

fcelLn.$.co.  huicdiftinctioni  fuam  au&ori-  haberc  locum  iam antcaoftcndi.quain  rc 
tatcm  conftarcquodomncsfructusnatu-  non  vidctur  audicndus  efleCopus,  hanc 
ralcs  fint,  quippc  qui  finc  bcnignitatc  tcl-  lcgemgeneraliter  conceptam  ad  omnem 
luris ,  concrcdita  fuo  complcxu  fouentis,  fruftuum  caufTam  pertinere  contendcns, 
&  dcinde  alcntis  &  prouchcntis  nafci  nc-  nulla  fubductionefacta,  quod  lurisconful- 
queanr,  &  non  magisillosinduftrialcsap-  tus  ibidcm  difTerat  fblum  dc  fructibusqui 
pellari  poflc,  quarh  partus,qucm  mulier  cx  cx  fundo  donato  pcrcipi  poflcnt,  in  quo 
ccrto  vitio  concipcre  nonpotcrat,  nunc,  fchcmatc  defructibus,quiiure  pcrcipiun- 
morboconfilio&induftriamcdicidcpul-    tur,  quidquara  ftatucrc  omnino  abfur- 
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dumftiiflct.  Cumautcmmagna  dirfcrcn-  Sacis  igicur  habeohocverborucompcn- 

riaincerinduftriales&  nacucales  fructus  in  diopncmonuiflc.    Intercxomplaf  igicuri  J 

(pecie  &  demumciuiles  fir,vcres  impedica  fruccuum ,  quos  elaboracos  quis  appellare 

cxcmplis  illuftcari  poflic  ,  pcimumquof*  poflic,refenincurfrumcnra,legurmna,&id 

dam  eorum  qui  induftria  quxfiri  func,  fub-  gcnus  alia ,  quac  cx  fcmine  fparfo  &  ccrra 

itctam.  Fubacca ,  acgrcmioipfius.operahominum 

Antequam  camen  id  aggrediar  prac-  acdiligcnriamolliconafcuncur,/.yw//w.^ 

fandumeflc  cxiftimaui,  nullaregula,quz  de  i*/Sr.c^/™«#.huicpcoximu  cft  vinum.o- 

.   nacur^.quxinduftriacrruciibusacccpcorc-  \c\\m^&c.Lpen*lt. ff.de  reivind.  idquedua-ao 

fcrri dcbcanr,fccurc definiri poffc.Bartol.d.  bus  pociflimum racionibus  adfcritnus. 

l.e  duterfinantero  2  .Ca/lrenfnum.  4.  Dtdac.CO-  Primum ,  quod  cultura  vincarum  maxi- 

uarr.var.refilut.tiba.cap.i.num.6.Menoth.dicl.  mc f in  noftra  Gcrmania,mulcum  laboris ,  z  t 

ca/u  ,  2to.num.to.Fineti.l.2.parta.cap.4. numer.  quem  quis  exhaui iac ,  requirir,dum  cc/pi- 

ja.cW.  derefcind.  vtndit.  imo  cxcmplaipfa  tcip(asviccs,inhycme,  ncquiddetrimcn- 

16  lubricacflcf  Vndearbitnoiudicis.cuius  tii  gclu  acfrigorc  fcntiant,  obruimus.-in- 
iudicio  acqucprudenciares  terminetur.il-  de  detectis  palmitibusac  per  arrem rcfaf- 
la commicccnda func.  Quis enim  rcecus o-  fis , fua  adminicula  concribuimus.mox  pa- 
uium  induftcix  frucnbus  adfcribcrcc,&:  t.i-  ftino  adhibico  illas  etiacerrio  fodimus ,  &c 

17  men  idalurisconfulro  f  Pzulo,  Lbonafidei  mcdio  ccmporc  rurfus  aliaspalas ,  quibus 
emtor^t.  §.fin.ffeodemtttul.iteml.penuti.fieri  fylucfcens  vinea  innirarur ,  cxpedire ac fi- 
notsnt Balduin.numero.Wefinbcc.t.rjr Doneli.  gerccogamur.  Accedunr pampinatio, cu- 
tibr.  commcittar.4.capj<.itemLoriotusaxiom.  ra  inlegendo.conuafando. 

47. intitul.de frulf.   Quodindcconfirmari  Hisacccduncfumcus.quibusannui  pro- 

poceft,  quod  rcccpcum  apud  incccprcccs  ucncus  aliquando  malignc  refpondcnr, 

ficfr;£tenccnc  idpoftca  difcuciccurjaxio-  dum  iUasviniradicibusvclaliisfurculisin- 

ma:  bonarfidcipoflcflbrcmnon  faccrena-  ftruimus,  noua  admunicula  comparamus, 

turalcs  fructus  fuos  dJ.4$.  cum  cnim  in  fce-  Lecamine  candcm  vineam  fouemus  arquc 

tu  pecorumdiucrlumconfticuacur,/.*.§ii-  faginamus,  vclicecccxcus,quiidapcrccdc- 

ytm.ff.de  vfurpat.  crvfitcap.itemi.  inpecudumff.  clarccnonfic,nondclinc  ramen,quibusid 

de  vftr.  iurc  ad  induftrix  fru&us  rcfcrcndi  dcmonftrctur,  f  raciones.   Qux  &  ipfa?  xx 

vidcbancur.  QuopcrcinccquodaCtcero-  aliam  ,  qua  cumulata:  fccuriorcs  reddan- 

nc  tib.dcnatur.  Deor.  commcmorarur,oucs  tur, habent,  quod  fcilicct  res in  aliam  fpe- 

nullum  fructum  cdcrc  finc  culcu  homi-  cicmacformamrranfierit,</./.^»«/f/Wff»» 

nu &cucacionepoflunc:  Mihiinpracfcn-  §jexatiena,hoctitul.  lndc  adconondubica- 

cia  in  hanc  fcnccnciam  inquircre  propofi-  rim ,  fi  ex  pomis  aut  pyris  potio  quardam 

tumnoncft^prxfcrcimCum/^rW.jf.jf»^  conficiacur,vc  in  nonnullis  rcgionibus  af. 

<fy«w/.conrrariumcuincere  vidcacur.Po£  folec,hucfrucluinduftric>acccprofcrcndu. 

fcccamcnexfcnccncia  Qxtxxxdxap.  2j.  nu-  Eadcm  fcrc  Sc  in_»  oliuis  locumhabcnr, 

mer.39.  hoc ipfum  recipi  inlocis ,  vbi  fine  quq  cciam fumcum eulcuram atquc  cxpref- 

1  ■  magna  cura  &  fumcu  huiusmodi  pccora  f  fioncmrcquirunr.  Ncautcmdefirhuicaf- 

admicci,ali,ftabuiari&confcruari  non  fb-  fcrrionifuaauctoricas  adduco  Baccolum  id 

lcnc.  Poma,pyra,fylua?,pafcuaincernacu-  aperce  affirmanccm,  I.exdiuerfinum.2.ff  de 

ralcs  fructus  rccenfcncur  fccundum^/9*-  rtivindic.  BaldumLanciltit  Cod.de/urt.  num.14, 

tfw,non  poflumus  camcn  inficiari  emcrgc-  Campegtum,tntra#.  de dotibue.quafiton.7.  nu- 

re  cafus ,  quibus  haec  fructib.  induftriz  an-  mero r.  K^rctin.conjiLiyt.num.  j. Vaccor.hr; li- 

numercncur.  Quidcnimfiquislocumfte-  br$4.declar.  imr.eapit.7f.  CMenochtum  hos  $- 

rilem  ad  culruram  vocarit ,  vel  arboribus  mnes  refirentemdicJ.cafu  210.  tib.  2.  arbitrar. 

confcrucrit,ccquid  hos  fructus  induftriac  tjua/lton.  numero  21.  quibus  adiicio  Fulgo- 

&  ingenii  potius  vocabimus ,  quam  natu-  fium  LfruCim,derei  vindic.  numero  4.  x^irtum 

rx,non  quod  narura  non  fit potiflima  cauf-  Pinel/l  2.part.  2.  capit.  4.C.  de  reftind.  vendit. 

fa ,  cx  cuius  benignicacc  hic  fructus  funda-  numer.  f*.  Loriotum  de  frucJ.  axiomat  17.VVC- 

tur ,  fcd  quod  hic  fructus  plus  laboris  &  in-  Jenbec.  hic  numer.  oclauo ,  i^ijnfin*.  numer.7. 

gcniiin  cxcolenda  tcrra,  quoad  is  produ-  Schneidevvin.  numero  tertio  ,  Schardtum  & 

ccrctur,dcfiderauit,quamreliqui.  Nebriffenfem  in  fuit  lexim  in  vtrb,  frucim. 


> 
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1 )    G  lofTa f  dcindc  in  verb. cura,  intcr  indu-  ffdepetit.  hered.  itcm  nautum  nauium ,  /.  ru- 

ftrixfru&usreferrlanam  &pilum.  Ecglof-  uit.ff.deret v/W.qmbusadiiccrcliccrvfiiras, 

fx  fublcribunc  Bartol. dtclJ.ex  diuerfitnum.  l.vfur*%ff.  devfur. &frufltb.  fcilicct,  quando 

2.  &  Vacconius  d.  cap.S$.  Ptne/i.d.cap.4.  nu.$  2.  frutribus  illx  accenfcndx  fint.dc  qua  rc  fu- 

&$}.  'Mnoch.dxnp.2to.  num.  26.  Vfefenbec.  d.  pra  diflerui. 

§.ftauitinon  domtno,num.  S. quamuis  Myn-  Prxterdiuifioncm,dcquamentioneiTL» 

lingerus  &  quidam  alii  dificnrianc.  His  ad-  fcci ,  fru&us  adhucaliam  diftinCcioncra  rc- 

x4  iici poflunc  t  auri,argenci,xris,  ferrifodine,»  cipiunt:quod alii lint  ruturi.alii pendcntes; 

&idgenusaha,qux  pronuntiatione  frugu  &illiautmaturiautimmaturi:aliipcrcepri, 

contincncur,/'/* Mynftng. num.S.item Schard.  -f  alii qui  pcrcipi  potucrunt:  rurfum  alii cx- 19 

infuoLexico.  Scdego  id  ipfum  tamgencrali-  ftanccs.alii  columci.acidi,  liquidt,crafli,mi- 

tcr  non  recepcro,cum  non  racile,  quod  cx  nuti :  dc  quibus  in  prxfcntia  diflerere  non 

fyluiscapicur,induftrix  fru&ib.  cxpcnfum  conftitui,quodidIoan.  Copum m/uotraci. 

retu!ero,concrarcxcumcxprcfl"um//r*#«f,  fatis diligcncerfccifle  animaduerram,&  in 


4S.ff.de  v/ur.  vt  ncq-,  llla,  qux  cx  crccifodinis 
capiunturautlapidicinis.  Scdcamen  idar- 
bitrio  iudicis  con  ftitucndum,vt  &antea  di- 
xi,  cum  gcncrali  rcgula  hxc  definiri  ne- 
queant. 

J        lntcr  naturalium  fruftuumt 

excmpla 

rcfcruntur  fru&us ,  quos  arborcs  prxbcre 
folccvc  poma,pvra,nuccs,fylua  cxdua ,  fcc- 
num  &  id gcnus alia.  Quibus adiugic My  n- 

t6  fingerustomncsfcctusanimaliu  vtagnos, 
hccdosjcquulosjfuculo^&caquo  &  cidcm 
aflferencibusnonnullos  diflidcrc  iam  fupra 
commonui.quosomnino  non  abfurda  ra- 
tionc  niti  oftcndi.  Id  quidcm  conccdo,  hos 
fru£cus  eflenacurxacccpro  rcfercndos,  vc 
cciam  omncs  narurales.qux  res  rbrrafle  co- 
trarix  fcntentie  aflertoribus  impofuic.dum 
vnadiftin&ioncroramhanc  rem  expcdirc 
(quorum  cciam  Mynfingcrus  cft)  nitantur, 
quodomncs  fruclus  finc  auc  nacuralcs  auc 
induftrialcs.  Scdpondcrarc  dcbebancccia 
hic  vcrfari  molcft»as,curam  &  fumrum.  Ac- 
ccdir,quod  fi  vcrum  fic,  lac  inccr  fructus  in- 
duftrix  adfcribcndum,caufla  non  fic,quarc 
&viculi&hucdi  intcr  cofdcm  annumerari 
non  debeant  cum  detrimcntocotius  laicis, 
&  in  vccro  &  poftea  alacur,&  pcriculo  mor- 
tis&  millcaliiscafib  expofitifinc  Idigicur 
prudcncia  circumfpe&i  iudicis  dirimcndu 

*7  c%vtsntesdixi. Qua in dclibcrationctnon 
cft,quod  nos  torqucat  l.penult.  fffn.ff.depe- 
cul.in  propugnationcm  diuerfx  fcncenrix 
a  Pinello,^//^™  meminim/u,addu£kq,<iu\p- 
pe  fcctus,  dc  quibus  ibi  mcntio,non  ipfi.fcd 
domino  potius  aut  hcrcdi  furhtui  &  curae 
fuit.Eft  dcindc  &  aliaracio,quod  opere,  fer- 
uorum  non  induftriae  fru&ibus,  led  iuris, 
quos  ciuilcs  vocant,acccpto  fint  fcrendar. 

*8  Ciuilium  fruttuum  cxcmplat  haeccon- 
fidcrari  po(Tunc,pcnfi  ones  xdium,  mercc- 
dcs  colonorum.operx  fcruorum,  I.27.&  29. 


ipl,icxpolicionepfcncisconcrouerfi$;  quo- 
modobonx  fidci  pofleflbr  fru&us  fuos  fa- 
ciacper  occalionem  diduri  fumus. 

CAPVT  SEPTIMVM. 

Quos  fruttus  quo  effettu  bon& 
fidei pojfejforjuos faciat) 

Symmaria  hvxvs 

Capitis. 

1  Bona  fiiei  pojftjfor  tiedum  iniuftrialet ,  ftd  etiam 
naturalesfiuclusperceptosfuos  facit ,  ntceos  con- 
fumtos  reftituerccompellirur,nifi  mquantum  k- 
tupletior  e.x  naturaltbm fitfaclm,vel  ettam  tx  m- 
iuftrialibus,fi  uuffa ftt  luaantta. 

1  Infeftaanmtemia  l.^yff.ievfur.&fiu(lib.&  1.4,1. 
fdeacqHir.rcr.domm. 

|  GlcffaftntennaamuUueonfirmataexiftimantisna- 
turales jruclut  non  fieri  bona fiiei  pijfjfcris. 

4.  Bartolt  fententia  (enftttuentis ,  intercjfc  inter  bona 
fidei  poffefforcs  >qui  nullumtitulum  babeant,vd 
eum  mtnus  ligttimum;  &  illosqui  iufto  titulo  fub- 
mxi  funt  :  bos  fatere  frucltu  fuos,  illes  non  fa- 
(crc. 

5  €x  particularibus  conclufionibus  vniuerfalii  emn- 

ttatioelici  nonpoteil. 

6  T.xempla  kgem  non  refiringunt. 

7  Stgnum  vntuerfale  non  faalt  rtftrUHontM  aimit- 

tit. 

t  An  praeedtntia  fermonem  vntuerfalem  femptr  rf- 
ftrtngant. 

9  Abfurdum  effet fi  per  eonclufionem  medutm  quit  ie- 

monftrarevtlitynon  contra. 

10  Duo  1C  argumenta difll.4f  .ff.de vfur.&ftncl.p- 

num  fumtttm  ab  vniuerfali  enanttatimt  vtl  vr- 

gention  (afu.aliud  vero  ab  tpfa  (auffa. 
ji  An  bac  vtrba ,  ficut  nec  (umlibet  bona  fidet  pojfef- 

foru,parti(ularem  reaptant  interpretatioHtm. 
12  An  eandm  vim  babtant  bt(  vtrba,net  (Utuslibctbo- 

na  fidei  pojfieforu:  &  tlla,  non  quiuu  bonafiid 

poffeffor. 

1  j  Vuhtii  exemplum,  ie  boru fiiei poffcffore,fiui\mfmt 

ntnfaaente,propofitum. 
14  CtBt(titVMkttiiniJ.4.j.lCMjcripta. 

I5  Caujfam 
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'  tf  CdMffdmnutameffeqttdrePineBitradttiontmcon- 
tr*  manifefias  dialetticorum  &  nofirat  turit  rt- 
gulds,ddmutere  dtbeamm. 

t4    ParticuUm.nccprobibutonipracedcntifubiuniia,  +6 
vniutrfahternegare. 

IZ    Verbd,ba!ferelttere,hoc'complectuntur&tonti-  47 
net,atq;  ftquit  promtfiffer,  necperttnttptrqutm-  4* 
Ubet  altumfuturum,quo  mtnm  tUam  rem  obti- 
ntam. 

'  18    Anfitattquadtffercnttainterdi8i6nemqutmltbet>,  49 
&qutmuujnpropoftta  dtfceputionc.  $• 
1 9    Mulu  leges  &  aactorttatts  qutbm  docttur  vtrbum 
qutmlibtt,  vniuerfaltm  hdbert  figntfitattontm^ 
Jiut  affirmatiue  ftut  ntgattut  oratto  concepu 

fit.  5* 
^xo    Solutto  Duareni ,  qua  mox  tamtn  improbetur. 
11    Argumtntum  a  contrario  ftnfu  non  prottdere,  cum     s * 

dperta  iurii  dtfinitiodduerfatur. 
11    Magna  tonfliclatio  tnter  luritconf  tltos,  an  partm     5  j 
apudfuremtonteptm,  &apud  bonafidctpofftffo- 
remtdttmipfittdat.  54 
Stnttntia  Albertti,Cuiacii,& altorum,cui  auilor 
fubfcripfir ,  bona fidet  pofftfforem  frutim fuos  non  5/ 
faccre,fireflttuendt  effectum  intutamur. 
x+   lmprobauinterprerattogloffatn  L4S.ff.de  adquir.  $6 
rer.domin. 

1/    Aliniumesiannfuttudinclegtsiatorum,repetcre,  p 
quod  ftmel  confiitutumfit. 

t6    Non  infolens  tffe  nofiro  tnture  ,vt  quodmodo  di-  /8 
itttm fit,modo  ettam  ntgttur,dtuerfo  tamtn  refpe- 
clu.  S9 

17  Mulueimreiexempla. 

x 8  Nm  vtderi meum.quod manfurum nonfit.  U 
19    Non  mtelitgt  poffefitontm  naiium  ,ft  iiUm  rettnert 

nonpofitt.  *t 
jo    Bona  fidti  pofftffor  tenttur  fructm  naturales  rtfii- 

tuere.fi cxjhnt,&fi  confumti fint,haHtnm,quate-  Cx 

nus  locupltttor  failus  r,7. 
31    Fcttum  flatim  fieri  bont  fidei poffefforh.  6} 
jt    Ingens  confliitatio tnter l.qutfut,  *y  Sfin.ff.dev- 

furxum  I.  bonafideijt.%.  in  tontrarmm ffateat-  64 

qutr.rer.dom. 

33  Confideratto  Menochii  circaeandcmhg.  €t 
54    Quomodo  iUud  verbum,ituertm,d.l.  $%.fitdtti- 

picndum.  *6 
tf    Expofuio  Vulttii. 

j*    Argumentaquaadconfirmattonmeimdcmexpo-  67 

fitionis  perttncrt  vidtbantur. 
\7    Cauffa  ex  quibm  bac  eadem  expofitio  ptriclite-  68 

tur.  69 
3*    An  vfque  ad  litem  tonttfiaum  qttis  fructrn  fuos  fa-  7» 

ttati 

19    Argtimentum  a  contrario  ftnfucumanttqudtione  71 
legts  non  c([e  admtttendum. 

40  Anverbum,cognouitd.l.xyinttUigidtbedtdtiUo,  7* 
qui  tta  intellexerit,  vtfidematcommodart  dtbu-  7) 
erit. 

4.1    Aultoru  ftntentu  in  hac  antinomid. 

41  Confuttudo  luruccnfultorum  per  rattones  magu  74- 
quam  verba  aperta  dectdentium. 

41    Differentia printiptt  l.  $%.tum  %  in  contrarium. 
44.    Abfurdum  effet  dtcere,quodmaUfideifru3mfun  7J 
fatcrtt  ,fi  id  btnafidtt  pofftffori  denegaretu. 


Tit.de  rcivind:l.ccrtum;c.7.  rniw>: 

4! 


Quem  ftnfumiWdverbd  luliani,  qnodftruitxu 
mea  aut  tx  operit  fuu  aequtrunt,  td  mibi  quant- 
diufudus  a  mt  cutcim  no  trit,acquirerc,admir:jt. 
ConftfSto  &  ret  eutdcntm  untum  poffunt  quan- 
tumrtstudtCdU. 

Stnfus  1. 19. ff.de  donat.  tnt.vir.& vxor. 
Maritm  hacienm  vxon  objlrtctm  esi,  quatenm  lo- 
tuplettor  exre  donaufdUmeii,fihttu  dondtit- 
nucauffanonfutrit. 

Difftrentia  mter  uidufiridUs  &  naturalts  frucim. 
An  maritus  vtt  vxorratione  reidonau&fruHuA 

ptrceptorum  inter  mala  fidet  poffeffores  nnmera- 

dm  fit,ftcundum  VultetunL&  Anton.  fabrttm,  & 

auitoru  fuper  ea  re  optnio. 
Cauffam  maritt  &bontfideipoffefforis  iucompa- 

raum  effe  vttxctdentta  &  txctjja. 
Quocafu  aut  refpeciu  maritm  nm  donatam  vro 

poffeffore  pofiidert  dicatur. 
Nonttiiujla  argumentatto  :  vfucaptrenon  poteil: 

ergttsl  bontfidet. 

Probibitionem  donattonishiter  virum  &vxorem 

habertfuam  modtrattontm. 
Qua  cauffafint  qttod  vfutapttndi  condttio  coniugi 

dtntgdtur. 

Ptndens  dominii  translatio  morttmarttt  confir- 
matur. 

An  btrtditatupetitio  tentrd  huusmoMi  pcffcffortm 
detur. 

Sublau  fcrupulofa  traditio  Tulgofii  &  Connanit 
anmaritmmala  fideacqutrerepofiitl 
FruCtm  extantes  nedum  naturalttfed  &indufiria- 
iesfuntrefhtuendt. 

Doneltt  tmpugnatio  &mulu  em  chca  hancftn- 

tenttam  argumenta. 
Faetum  tffe  infrutiu  ,  &  pleno  iuread  bonafidei 

pofftffortm&frulttiariumperttncrc. 

Bona  fidet  pofftffor  cum  domttto  comparatur  quo 

ad  qttid,  non fimplicittr. 

Quod  nofirum  tfi fint facto  noflro  duiloritatt  Itgis 

&  iudicudd  altttm  transfcrrtpofft. 

An  Donclto  tonfiet  fua  argumentatt»  petiuabe- 

numerattone. 

An  frucim  exfiantes  &  pendtntes  eodem  nomtnt 

tenfeantur  aut  idem  prsflenr. 
Poma,pjra,vuapendentts  funtfruilm :  ftgcttsau- 

tem  &legumtnainterfiantts  recenfentttr. 
Non  effeabfurdum  quod  quis  dominus fdclm  coga-> 

tur  fruiim  exflantts  rcflttuere. 
interprtutio  I.  Nefenntm,  4 1. ff.de  rc  iudie. 
DoneUmfefuoipfiusmucronetnduit. 
Ex  donattone  nafci  atiionem,  ettam  ittre  ff. ftfltpu- 

Uttonefubnixafit. 
Rahones  quare  donator  ad  reftitutiontmfrutluum 

tonfumtorum  non  pofiit  compcHi. 
Alia  interprttatiod  1 41. 
Bona  fidei  poffefforfi  bertditdttnon  attigcrit,  qut- 

uis  tontepUtiont  dclau  hertdtutisrt.fuaUutim 
fitvfm,  ume  nibil  de  beredttate  dedutttt  pottit. 
Cur  autem  Glofftoptnionent,  txtfiimaniisbond 
fidti  poffefforem  nonpcffe  compcllt  ad  rtfiuutte- 
nefruiiuum  induftrialtu  confumterit,  moderttur. 
Nemo  cumaltorum  damno  &  inturtaficrtloeu* 
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76  Qmdfitdammtm)  Cuius  fententixt  fuit  Gloflaw» »*/?/». 

77  ^onfitipfitntHridcuilucrumtxttrqHetHr.  intfruitm.JJ.dcvJur.  Uiml.hon4fidci4S.ff.de 
7%    Kationem  Hullam  ejfe  quttrtinpttittont  btrtditd-  4Cqttir.rer.  domin.  UidJtii.ijruciur,  ty-thdcm 

tis  &c$ndicJionetndebtti  pojfeficr  haaenm  tenc-  Saijc.num.2.FutgoJejr  Ftortan.^iexandJ.  ma- 

dtur, qudtenmtocuflctmfditm  *,  qtum  quod  ritM^fjMg.VaUtd.num. t.  Angcl.d.§ ftquk 
tpfts  lucrum  duferdtur.  .    ,M  ■     * a.   .   ,       V    A  3 

7f    RcftonfioddUoftrum,  &l.s.fffin.regund.  ^ntMskmnc^um.Am^^a^Mr 

to    Violdttt  m  Vdfquium.  dom.num.4.Copm  m  traclat.  defrucl.itb.  iJttul. 

8 1    interfretdtu  verbi coufumtttnu.  4.cap.  6.  quamquc  fententiam  communcm 

8i  Intotoiungtnertper^tcttmderogatUT.  dicitlgncus  U.§./i 'ctnditiojtu.40.ff.de  SC.SjP 
ii    mtetteam  h.fi  vtro infitt.de tffic.iudtc.  0mncs  a  Pincllo in  hanc  rcm  laudati , 

l4    verbum  aHitnk  *n  officmm  tudttu  cmpletla-  ^  tamcnjn  jH0  culpamcontraxit,  quod 

Jr*r}  .  n ■  ■  1  .u,  tzttolo indic7.§.Jiquit  4  non  domtno,  huius 

V   Nsn  tnteUtgt  Ucupltntrtm  tUum  cttt  frttium*  ^  tcftimomum  dcni)ntict,qui  hoc 

t6    AnnaturaUsfruamquuhatlenmrefiitueretenta-  nondicit,quod  ipfi  a  Pincllo  tanquamfc- 

tur  qtidtenm  locupUtttr  ettfa&m.  cum  pugnanti  adfcribitur.  Enimucro  nu.  2. 

87  stnttntidGlojft,qudm4utttr  ttidmprobdtjRum  dcnaturalibus  fructibus  nihil  pronuntiat, 
ttncri :  tum nomtmbui  tdotlorum  tdtm  fentien-  fcd  quarrit ,  ex  quo  noftro  in  $.itatuatur,  il- 

tiltm-  ...  lu  firudus  induftrialcs  fuos  faccrcprocul- 

88  Op**it C&wk^Vjt&Am^t^Vut-  tura&cura,anctiamiUos  confcqUacur ,  fi 
ttit,Dontilt,omntsfruHmmodo  ante Ittem ctnte-  ,         .  r      r       ,  ?     ■  tt- 
ftdtamfmtconfumpttfintvllotimortreputttonu,  allUSColucritrEtrcfpondct.Confcqui.  Hl$ 
cederebonafidetpojfeffert.  *  Pincllodefignatis  addoFabrura  numer.  9. 

19    intcrprctdtitautioruddl.*.$.ftnitttm.ff.finium  dumdoltin&ionemGloflxrefcrt,  &fcqui- 

ngunder.  txxx}Vozt\\imnum.6.Ra\c\mr\.numcr.0.C4p.ts. 

9o    Qutdhnfuetudtnt  multtrumlectruminhdtctn-  Hotomin.mverbfrocuuunejrcun.Nici&u. 

troutrfia rtceptumfit.  .Bat  on.&  Fcrrar.  iccm  Claudium  Can- 

1T  "      'fc  1°  tradoaxiomagcneralc>boncj  tiuncul.  quoru  numerosnddefigno,qund 

1  -  k  ridci  poilcflbremfncdumin-  lllisfalteminmcislibriscarcant.  Prxterea 


duftrialesrructus,fcdetiamna-  Doncllum/r£/*c*/w««>/4r.  Goucan. 

[  turalcs  perceptos  fuos  faccre,  Ub.v4tri4r.qax.\$. 
necillosconfumtosrcftitucrccompclli,ni-      Cctcrum  cum  Bartolus  animaduertc- 

li  quantum  locuplctior  ex  naturalibus  fit  rct.vimf  quodammodo \x\icxxid.l.bon4fidei  * 

faetus,  velctiamex  induftnahbus»  ficaut  ^/.verbis,  idcirco  candcm  rcpudiauit& 

fafitlucratiua.Fiduciam  ita  pronuntiandi  conftituitcxfentcntia  Iacobi  dc  Arcna  & 

dedcrunt  l. bontfidei, 4S.fi.  deacquir.  rer.  do-  Gldradi,/.  fructus  accipicndam  dc  illis , qui 

min.t.qu/Jcit,  2i.§.t.jj  dev(ur.l.4.  §^oHluem.  titulo  carcrcnt,  aut  minus  piobabili titulo 

fjfin.rcgund.item ^ftvero bonafidtt.  tnJiitutJe  fubnixi eflent  fcilicct, "{" vt  iecundum  qua-  S 

ojfic.iud.l.qu4(itum>40  jj.de  4cqutr.rcrJomimo,  litatcm  principio  lcgis  expreflam,  cadem 

infin.l.4.§.kn4cumj}qff.devfurfat.tjrvfuc4f.  quoque  fuam  intcrpretationem  recipiac. 

Undebitilt$ffJecondut.indeb.l.in pecudumff.  Huic  mtcrpretationi  calculum  adiiciunt 

dtvJur.ejrfrucJ.  Quxlegesomncs  indiftin-  A nge  1  JJ.fruclm  t:u. * . I '.1  n o x.c.grauis .  cstr. de 

ctc  conccptx  funt,  prior autcm  ctiam  vtri-  reftuJpoLn.4.Qo\iaxx.v4ri4r.rcJol.lib.i.cjjtu.6. 

ufque  qualitatis  difertam  mentioncmfa-  Fnlgofiusfibicontrarius  d.t.fruflw nj.TcH. 

cit.Scd  hoc  fundamcnto  iaclo, cjuo  ftudio,  e.dequ4rt4,nujo.Fcttct,intr4crfJemora,nu.jj. 

aut  qua  ingcnii  dcxteritate  difcuticmus  Caftal./»<i»w/.4^./^w^7«y,omncsaPincl- 

crucem,quam  infcftifilmam,  vtomnes  vno  lo  com  mcm  o  1  .u  \d.t.  2  .p.  2.  c.  4.  n.ff.  Garzias 

orcpcnccIamitantintcrprctes,inpra?(cnti  intr ac7.de expenftjrmcl.e. 2 j.n.jf.  Mcnoch.w- 

difccptatione  x\x\tl.45.ffdevfur.&fru&.\icc  cufter^ndpoffeffrcmed.  \s.n.sfo.q\ii  in  hoc  allc- 

x  nimirum-j-illaiuris  dcfinitioeft,quq  acom-  gatBcllam./w^.f.(frrf«//^,»./^.&  Curt.fcnior 

mcntantium  ,  fi  non  omni  ialtcm  infigni  conf72.frincepsdefttn6iw,col.4-verf.  qu4trt4co- 

partc h uc  ipfum cxtorfit ,  vc  in  rationeac-  ctufio^CcvhilconJ.jj. n.112.  Scd quo  minus 

ouircndi  intcr  fructus  naturalcs ,  &  qui  fu-  cidcm  aflcntiri  pollim ,  facit ,  quod  incpta 

dori  atq;  ingcnio  acccpto  fcrrentur ,  cauf-  ccnfcri  dcbeat  argumcntatio  ICti  a  fingu- 

fam  vnam  a  rcliqua  fcccrnercnt,  vt  hos  cc-  laribus  contra  manifcftas  Dialcfticoru  rc- 

derc,  &:  in  ius  atquc  dnminium  pcrcipien-  gulas,etiaiurcnoftro ^b^t^J.Jiuquiductu 

tis  tranfirc  ftatucrent ,  illos  vcro  ncgarent.  §.vni 'ff.dc reb.dub.  c^d  gcncralitcr  infcretis; 

Con- 
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ConoeptafuntverbalC.  ad  huc  modum:  ftio  eft,  tn  mtritus  ex  redenttttbvxorcfru. 

JruQnt  ptrcipitndo  vxor  vtl  vtr  ex  re  donttt  0* .quosterrt/ptmtcedtt ,/iot ftcttti  Ncgac 

JuosftcUytlbsttmen.quosfuuoperistcquifierit,  ICtus.quoid  probet.fumicduoargumen- 

veiuti /erendt,ntm ftptmnmdtcerpferit,vtltx  ta.vnum  a dcfinitionegcncrali: Omnrsbon* 

fylnt ctdnnctcidtt ,nonfitttutyfitutneccususti-  fidcipofftffores  (mtcx\ quosetiam hicmart  10 

bet  bont  fidct pofjtfforu ,  quit  nvncxftclotpfius  tus  ccnlen  poflit) hosfinftus/uosuon f*ccrc-j. 

bufruelm  /M/f/Aw.Bircol.&quidctcnUoni  Vcl  fi  quis  de  hoc  ipfo  arobigac.dcquarc 

fc obtulerunr,  harc vcrba :  cuimltbtt bontfi-  poftca diflcrcmus , ab  vrgetiori cafu » aliud 

dtipofcfforis , ita intcrpretantur:0*Mr«  bont  ab  ipft caufla,  qux vircs  iuas per vtrumque 

fideipoffc(fortssqninonbtbtnttitutnm,  vtltttu-  cx  addu&isexcraplis,  fundat  atqt  cxferat. 

U mmm tdoneo  fuffultt funt , ////  non ftctunt  nt-  Ncgatcnim ,  vllum  nc bonx fideiquidem  • 

tnrtksfiuclmfuos.  Et%o,ntcvirtutvxortxrt  pnflViforero  hos  fru6>us  iuos  facere;  quo 

4  tbttitrutro  dtnttt.  Sancnonf  aniroaduci-  mcdio  fumto,facilceft,  roinorcm  &  con- 

to,quare,cum cxcmplalcgcin  non  rcftrin-  clufionem  contcxerc.  Cctcrum,  quiafor- 

ganc,/./.§  quodvulgo^cnm  fimtUb.ff.de  viejr  talfcnondumlcgentisautconfulentisani. 

yvitrmtt.  iignum  vniuerfale,  f  quodcum  mns  acquicfccrcr,  fubnedfrc  dcfinicionis 

aliasmodcracionilocuseft.omnecircura-  fux  cauflam,  quod  fciliocc  ex  facto  fuo  is 

fcriprionem refpuir d.btfftj!t.ts.fftdSCtum  fi uctus  no  nafcatur.Qux ratio ad  forroam 

Trebttt.Lt.  §.tmni.ffdeop.nou.nuntttt.lfitbt.  redjSa  xque  omni  bonx  fidci poflcfllri, 

tio.ij.S fin.  vbi  hoc  iplum  dcfendi t  idc  Barr.  ac  viro. ac  vxori  conucnict. 

dumibidemconfirmat,qux/.7i.^(f verb.  Dirricultaccmin  noftra  confutationc 

tblig.xxzdi&xt.vt d.l.13.  Alcx.n.2.  Alberie.n.t.  primof  locomocam  fcnfitPincllus.vndc  11 

Soctn.nu.4.Ufn.4.Ztf.n.4.0utren\  tf  Dondl.  tamis,quamctiam non  vulgarcshinc Gal- 

qui  omncs au&orcs  funt.ad  rainus  id  rcgu-  lix.inde  Germanix iuris  In tci  prctcs,  Ant. 

lacjcer  obnnerc.vc  quis  fccundum  cradi  Fabcilib.conitftur.^.ctp.j/.indc  Vulicius/V» 

•  cionem IC.diccntis,id in omnibusf cueni-  fuisdtfiepttt.fthol»fi.c.  20.  prxterea Andreas 

refaciendiobligicionibus,coropelliadfa-  F2chincascontrouerfinr.Ubr.i,ctpit.j7.itcm 

&umnonpoflic,fcdfolucndoid,  quodin-  'Wcfcnbcc.d.i.fiqnistnond«mptt.num.i4. 

ccrcft.libcrctur.  Idquc  cxplola  fcntcntia  cundcm  inhocipfofecutidiucria  rationc 

Cuiaciicxiftimantis,propterprxccdentia  iusauxiliifuicxpedirc  nituntur.  Conrcn- 

vcrbum itaexaudiendum ,  vt  pcrti-  duncemm  hxc  vcrba  Jtcut  nec  cuimkbetbo- 

nerecadea  quxinicgranoneiTrnr.  Adde,  »*/fif/^>^^rtf,nonrccipercvniuerfalcm 

quod  negacio  racionc  fui  maiocem  vim  ha-  illam  figmficationem>quamalii  paifim  ad- 

bciyquzm^tm2tioJ.fiuqui.§.vtrur...ffde  fcribunt.fedpariaraccrccumeiuscontra- 

reb.dub.gUni.hocgenm, &tlitDd ff.de condit.  di&orio,  atq-,  fi  ita  concepta  cflent,  non  far 

tjrdemonfir.  quodq;ctiaminminimaparte  citftuctusfuos.ficut  ctiamnonomnisbo- 

vira  (\ia.mcxtcziz)l./intceffirins  Sff.de  ptyto.  nx  fidcipoifcflbr,  vtcciamauOorePineJlo 

nc7.  curas  vccba , quo J  propnc  ad  rera  fa-  cucnic  in  vcrb.»f«  qutuit  txheredttto , & m 

ciznt.CuUicio.Sttnnutybtmtytrimtdic.tri-  vcrfu: 

gmttfitpuLtmtcceperimpignm.ftcluequeftm,  Non  cuiuis  homini  contingtt  tdirc  Corin- 

vtnifi/ut  qu*%  diepecunit  folutttfft ,  vendtre  thum. 

etmmihitiarctypLcet,tntequtmomniumpen-  Facctc  lanc,  vtinredeplorata  aliquan- 

fionum  df  s  veniret  tnonpojfemeptgnm  vendt  do  ficri  (olet,  vt  fi  iufla  ratione  nequcas, 

re,qutten  verbitomnespenfionesdemonjirsren-  faltcm  fcftiuitate  opoi tun i  indc  lr.  cxcu- 

tur.  T^tcverumefi/utqutg.dtepecuuitmnon  tias.     Scd  hunc  Icporcin  f  viro  aLas  vi- 1» 

foluttm itntequtm  omncs  dtesvcmrent ,/ido-  gilanci  hoc  loco  rclinquamus.Id  mcdius- 

mnibuspenfiontbiupraterttu .  etttm/t  vns  pf-  tidtus  ab codcrn ,  fiuea  quou^s  alio  doccri 

tiofoluttmn ftt %ptgnut pott/l ventre.  Sed/ittt  vclim ,  quacxlcge,confticucionc,rcfpon- 

ftriptumftr.fi qutpccunit fut dtcfoLtt noo trtt,  fo.deniquc quod  lurc noltro cogni cuin  ti r, 

fiattmcompetttttptcliconntntio.  Vndeabfur-  hi  parricularcscafosfinc  crucndi ,  ccfi  for- 

dumf  vidcridcbcc,fihic  diucriam  intcr-  calte  vctlanciomncs  pjginas  iurifi>rudcn* 

prctationem  admictctc  debeac,  nonfinc  tixnoftrx,ad  rem  accumnto4atum  fcbc- 

infignilCii iuggillationc,qm pcrconclu-  ma fe.quod cum maruicaurfa uculum  h  1- 

fioncm  mcdium,non  conclufioncm  pcr  bcncis.icdaiurc^vcipii  dicunr,tmpr.>tu. 
mcdiuhoc  tnodo  probarc  arguacur.  Qu  r-  tum  ,affiniutcm  habci  ct  fnam  dc  bonx  xi. 

Q3i 
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dci  pi  iTcflbrc  dtulo  carentc  nihil  talein-  z*fnu.4. rero itad;gerunr,vthjrc verba,M- 

uenio,neque  d.lfiuflm, COgu2\]'c  vcii'>mi-  ccc  affii  matiuc  conccpta  finr,  tamen  hanc 

lccft; ufFerrct, quooriinecxliugulanb  ts  fignificationem  h.mcat ,  f  aiq;  fi  promifif  if 

vnmetMCiii  c.u.iuau  ucui  citv.ti.Non  le,m q;pcrfc,ntqj perquemuisaliumfo- 

i|  contefithosfcrupulos  Vultcius,  j-&  dum  ,  re,  quominus  iplc  linevlhinterpretatio- 

illos cximerc  conarur,haud(cio,aninfe-  neiliarefruipoilit.  CcterumobiicicntiiJa 

itiorcs  eofdem  rcddidcr.r.   Au£h>rn.eft  in  legc  mentioncm  ficri  veibi,  q> 

IC.dcbonxfidcipo(rcin>rc,loquentcmil  magis&plusforta(Tcpofl1t,quam?erbum, 

lumcifumrclpcx  ifc,  vcl ammo,  vclcogi-  qutUbtt. hznt*.  ■J-Confulanrquarfo£wfm#..f.  »• 

rarioneagitare  &comptectiporuitfe,quia  C.defumm*  tnntt.tjrfid.c*tboLic.Uubemmjo. 

laluno  J.qut/ctt  2s.%.tff.t»d.tnu.  conrcxa-  C.dtptcre/.ectU dtctrnimm.it. tod.ttt.l.dtetf- 

tur,cumq  j.santeabonx  (idcieft.  Collc-  ntmm  26  C.deeptfi.drcUrJ.repettt*.  4t.eod.L 

1 4  £tionemf  au  cm  IC.  ncdumfuitfcproba-  fin.C.fttintr.imvtlvtdpubu.l.vniuerft.C.dt  ^ 

bilem.fcd cuam  vrgcntrm. Qaid ii ahqui  dtutr/.refirtpr.&pr*gm*t  t  vntctmtdcmrtpt- 

bonz  fi Jci     fT-tTorcs  no  facc-  cnt  frudtus  ttnum /*ptm.C.vtomnjudicest*mt'tutlqu*m 

fuos,  multo  minus  mal c  fidei  polfcllorem,  mtUt  %.rip*rum.  rjr  %.Uttorum.  boceod.ut.de^j 

argumento  fumto  non  a  particuljiicafii,  rtr.dmt/.  &  idgenusaliaslrges  innurnerar. 
fcda  rationcquar  nedum  cadcm.lcd  &  po-     Hucpet  tincnt  illaf  Ciocionistn  oratio  19 

tior.fir.Hf  •auremhuncmariruminhuiuf-  neproScxroR.  s{c\o:Siam*UbctdtBique%v*l 

tn od  1  ca •  jTi , cn m  hquod vir  ff.de  *rqmr.  vtl  mtntm» rts reperittur, in Upr. de dtutntt.  1 . *pud 

umitt  pijj.it tm tntc nufl \m.t ;  § .  /  ff.de p* tt.ht-  mttores nofiros *dbtbebxtur perttus , nunc qutU- 

rtd.  Ji cat ur  pro polfeiTore  polfidere.his re  btt.  Scd obiecent Aliqu>s,hxcaftirmauuc 

fponderc  l.siff.deuquirtnd.vtlomttt.hercd\  cdceptajcfll- ,  non  aut  ca  r.tione.de  qua  la- 

itemt.fi vxore fp.Jf.dtdon*t.mttrvtr.(jrvxor.  boramu<..Qu,irc  viadreippiusaccedam,t 

Colorcm  huic  lux  alTeitioni  non  impro-  ifin.C.dtiur//atcl.omn.iud.vctb2fimoo\iirt\ 

bjb  lcm muliisalus  rarionib.  10  vnuin  co-  ncgarion.spro'au  (unt .quspropter lubemus 

a&iSilf>nereconatur,cuiusilleccbrasquo>  hutnfmtdtn<.ttuimlibttmt.iiu,jtuttugul  %vel 

rnodo  declinare  debeamus ,  poltca  expc-  digntt*tu prurogttiuom  in  htc p*rrefuppetcrey 

diam,fipriusplanumfccerd,cai  ifimnul-  iici.21.Cdtoptrtb.puf  l  hxcverbadcprchc- 

lam  cifc,  v  t  h  j  nc  traditioncm  Pinclli  a  dia  duntur:  Bt,tUiimtMr*ti(fr  mtrmortb.decors- 

ledicofum  regulis  6t  iunsnottrtinftitutis  t*m uberiinptrpttuu mtntre.net^tltcutmimu*  . 

iraabhortentcm  prohare  d-beamu».  Nc-  gtnit,**tpitfari  uimltbethouorutftbuUriotr^ 

Ij  go.hnnc  lcrmonem  fi%clm  \nonfi<tnt m*ri-  nmbrttttne  fufctrtmbtmm  ntfrcnoUqtupurtt 

tt  ,J!cut  non  omnu  bon*  fitet  poffrj/iru ,  idem  ti*fdtm b*fittt*t*bul*toqmdq*aoptrt  fitttonet 

cdpledi  &  potfc  quod  prxflant  verba  IC.  trg.tfiert *ut  comftttut  fxnamxs  ,tK  td  qu-  t^  drctr. 

non  fittnt  mtrttt ,fi  ut  nec  eutmitbtt  bou*  fidti  utmm  tneine*mequos Uce tt mtromtttt ,  vi /wn- 

Pofffieru.t4*m  vtomittam.quodinmagna  pituueirtrjri  qu.<rrinct  $./i^uitdJu  U  'Sj.r 

lecuntate  nullum  eius  rciPinclluscxciu-  devJrb.obl  Ek  biMguurcuap^arcat.ncq  «x 

|)tumadrcrat,qjis  vcl  mcdiocritcnnbo-  Bari.ncj  iePinelltinterprcrationcminca 

nislite  is  ver(atus,autcuiu»auresabe  udi-  cauifaefrr.vtlccureqjiscidcinniti  poffir, 

torum  conluerudine  non  ommnoalicnar  o<n  u  i  i^orioticxpl  cationc  qinrcrcmto^.  • 

i$  idnt,non-t"animaduettiitdidionem,«/r,  totcflf  al  osbonxridci  polf  llurcslansin^ 

prohibitioni  prccedenti  iub  undtamvm*  conlidcratedil>inguebjr,aI  alubu^ccreno 

ucrfaluer  neg  ire,  ii  f erba,  quibu>  apr  lice-  grauabor.dj  eft  D Mtxcn  ff m  ttt.dttftut  fctn,\ 

tur,fintiJonca,qui  inrc,nceiuscnmin  s,  fubrmbr.qut/ruclminrtftitntionevrnttnt.hn» 

'  cuius  alios  poftuialTe  videor.me  obftnn-  nulloshu^us  bonxfidci  polf.-lfjris  ficn, 

gam.petam  prxcipuum  fundamentum  ex  nili confumri  (jn^memorix jp  luiir, i  iquc  ' 

tfttpnUtio ff.de  verbor.obUg.  vbi  lurifconful-  argu.  d.$.ftquut*on  domino.  %.vbtditttur.^ 

tusproponit,UipuIationem  iHamhabcre  idcodctructih.abcoconlumu-. agcrenort 

licce,  hocconrinere,vtliccathabcre,nec  pot,rrr<n t.4.  %/ipoft bti ff.fi n.rtqund. potud» 

er  quenquam  ommno  ficri,  quomiQ  s  ictidc  Duarcn.altos,illo  q;  magisinUgncs 

abcre liccat.vt  videatur promiiiirc.per o-  loco»  adduxifle, / quufitum.40. tnfiffdttcq. 

mnes  iuturum.vt  tibi  habere liccat.    Vbi  rtr.dom.  vbi  African.IC.  conftituir.fruclu* 

inrcrprerts.T//  B*rt.n.i.Albtrtc.n.i  rjrj.t^d-  pdmruconfumros  fuos  ficcrc  bonx  fidc  i 

4r.v *.t.& i.Cflr.tnprtnt.lifonn.1.  AkutJt.t.  ^vS^Soic^ttml.4  %  Uutff.dt vfur.&vfut*< 

vbi 
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vbi cum  ICtus confticuiflet lana, fiquidcro a-  jllos reftituere non  cogat".  Vcuncur auc argu- 
pud  bonr  fiJci  poiTwflbrc  ikcoladlct,  ftaum  l.  bons.  /idei,  +8.  qua  caucatur,  bonx  hdciem- 
emcorisfieri,mox  fubnecrir,/V*«/»*g**f<//-  torem  no  dubier>cipicndo,fru3uscciamex 
«ndutfificonfum/iftn/,  qued vtruefi.  Noca  aut  ahena  re  fuos  mccrim  facic ,  non  cantum  cos, 
iurisnoftriregulacft:  Vcrtaperconditione  quidiligcntia&operaipfius 9 uenerunt.fcd 
prolata requirere, vc omniain  forma.qpfcri-  oes  ,'quia , q, ad fru3us  attinct, pene domini 
pt*c{k,imo\c*nt J.quik*redi,4+.t,M*utm#st.  locoeft.  Nonroouet,c^aliiiubuefrendzhu- 
euifitndtu.stS.Uslu.iiiff.dtrtd.&dtmenft.Dc-  ms  interprccacionis  caulfa  cominifcunc ,  pn- 
indeargumencumaconcrariofchfufumtum  mo,  q,  ditrio , ommes , rcfcrri  debeat  adillam 
eflc  fomfliroum  l.i. ff.de  eo^cHimand.ffiturifd.  cauflTam>^quoalicnainduftriaidfaftum  cft.  1 4 

M^ctamcn&ri^gcnusarrlnia.qmunicn-  Nam  ?ctict.£me*aff.dcv/ur.fjrfiu8.n.2j.2itt 
dz  huius  opinionis  u  poifcncinvaurocogi  glolf&nnnnullosaliosidemprobantcs  non 
contrahiq;,  vtvirib.tahtoparatioribus  rulca   adfucuilfc  bonis  liceris,  durn  quahtatemfru- 
con ita rc r,a roe n o n  iropctrare pocuerunr, vt  Ct u u m , dc  qiia rrafitabatur  cura qualitateper- 
illtinnitenduduxcrim.  Nemineron.  quivel  ionarum  commifcenr.  Si  n.  id  voluiflct  1C. 
AI  ptiraa  rudtmenta  in  iurcpofuitifugit,  faut  debuiAct.vtait.dixiue^frudusabomnibus 
fugercdcbct ,  mhd  tnbuendu  argumcnco  a   pcrceptos,&c. Hoc  ipium alio , eoq;  non  mi- 
contrariolenfu.fiuc  pcr naoduconditioftis,  nuscuidcnti,argumehtoprobari  pofle  Con- 
fiueperduosablatiuos,t///»$./»^?/'#,quiaiias  (lituo,quod  alicnum  fit  aconuietudinelu- 
tacicavimcondicionis  nhuncni, Utt/l*tore.   rifpcritordm,vt  quodf  fcmcl  pronuntiarint,  ij 
10p.ff.de  csnd.  ejrdemonfi.  buc  alio  quouis  mo-   jd  riirfum  inculcenr.  Lt.ffadmumicip.  Eccnim 
d o ld fumendum Qt,  vtt.fi quis Jiruo.C.de fut/.  cum mox fubuciat,cj, ftacim eius fun  t ,  v  t a fo- 
e.cumapoftotica,ex/r.dehis ,  quafium/ aprnta/./ime  lo  ieparati  funt,quis  non animaduertit  IC.de 
'tonfemf.cap.fi  deantiqua/iont ttgum agatmr,  Lji qui  tllo Cafu  1 0 q u  1 , q u  1  a li c n o  fadto fiuc  bono  h  u  e 
rem.sffdepubl.iud.uel mon fitu. Sfilimfam.  coi-  m alo id accidir.-w l.arborib. Sftfur. alias/ex tft. 
la/ionefatlacufin. dJ.s. & Lnemo.Cqmte0a.fat.  ffdtvfufiuel ififrutluarim.ij ffquib.mc-d.vfus- 
foffun/.  Quod  auccm  hicintelle&us,queni  a  frucl.amttt.  Idcm  quoqj  cuenu  in  %.fm.eiufiem 
concrario  lchfu  vocanr,lcgib.aduerfctur,e-  /.vbidcciditfcecum,lac,&lanamadbonzfi- 
iul dcm  \C.dc&ailio  Lbonafidti.  jS.tnprinci ■&    dci  pofleflo  rcm  pcrtinerCiqUathuis  prxgna- 
jin.  euincerc  potcft.vbifincvllahzficationo  tesoucsvcnicrint,  vcletfurreptzfint  Cftftr- 
omncsfrucfusfuosintcrimfaccre,&deirtdc  mwJerumm.jy.§.o/iuam.ff.ad/eg.Aqui/.K\xtl\xax 
buiura  fcetus  infructueflc&adbonz  fidei  noneft,quodlaboremusdeexpofitioncDo- 
cmtorcm  percinere  pronutiat.  Id  faciendi  ftorum,alioquinvirorum,quiaccipiunrhzc 
Itxkmd.Lf&fitana.  forcaflceid.iC.fubmini-  sctbz,tmterimfuosfaci/,dci\\o,C\xi\xstc\ipo,Q\X 
ftrauit  infignis  illa  inccr  ICcosSczuolani  &  isanceabonzfidcicuer,pofteacius  cdicien- 
Mitcc\.dcQuzi.fiaiiena,ie.§./n.ffeod.*/.ofe^j  cia  cruentacafic,noncongrucren.ralcmtx- 
yfurp. fjrvfucap. &copiofius/. qntvnt. 48.1.0*'  plicacidnero,indecolligerecft,q,inepceIC. 
itUa.ffdefurt.  conflicUtio,anparcusapud  fu-   %.in  ce-ntrartmm,  cafus  contratii  rneminiaec. 
»1  rcmf conccpcus  &  bonzfieiemtbrem  edi-  Quxn.hic  rcpugnaciaciTet,h  d\t\\o,tntmm, 
tus.itcm fcecus  cflcnt in illa caufla, vt proptcr  omncm contcntione antea diremillet.Con- 
conccptione.aut hicihfrudlku  nonefler,  aut  ftituo , cofdc mccrprctcs  illo  candbre  acque 
illcvfucapioncrclpuercr.  Vcigiturpofttant  integritateefle,vtfihocipfuro  inmulururo 
varia,vt in re arduaatq;  pcipici,comcncanciu  qftiohuro concurfu perpcndiflent.no fuerinc 
iudicia,  quidroezfentcntizfit^expromam,  hanc  labcm  fubcJlt/umoIC.inuftUri.  Porro 
cxifti mo  Alberici  opinionem  l.fiuftm.  nu.  4.  pro  maiori  eorum,q dic^a  funt,confirmatio- 
eircifH.ittmBtro.inc./iquispresbyttrorum,n.i4.    ncconftituo, fnoninfolesiniurcnoftroef-  %£ 
extr.dtrtb.tccUf.nonaLcn.  Cuiacii m  priof ib.&  fe,vc c^ roodo di&um  fic , id alibi hegccUr,di* 
poif erion b. nous^ad d.^./iquis a nondommo.Zc    Ucrfo  th  rcfpcclu  vfumfruct um  cfle parcem 
ibid.  Borcholdi  ti/emt.aua/itum.ff.deacqui.rer.    dominii,/.  4  fde  vfufr. andcm  non  clfc,/.//c» 
Wff/»«».Lorioci im/u.defiu£t.axiem.i!.Chzt6t.  reae.isff^everb.fignifMuftuAawum polfi- 
^vw^/w./r^./.f./.pfcrcndu.quiftatuunt jp-  dctcJ.^.mprine.fi.vtipeJJid.tiovi^oSadctcJ. 
jpccrca,  IC.  Pomponium  co nfticucre d.  ifim-   acquiri/mr.t*.§fiaff.deac4.rer.domi».tut(\iTn  d- 
£F<^,^/.marituminredonata>nccquerolibet   lum,cui  commoda  rcs  ht.fpoili ictc,I.}  J.aJ  if 
bonz  fidei  poiTcflbrem  lios  fruclus  fiios  facc-  txbtbend.  6c  non  poflidcrc ,  Lreicommodau  f. 
t c.non  cj,  dominium iph non ccdatjcd  quod    commodat.  crcduorcm  fub  conditione  mitti 
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rci  fcrnandx  caufla,/  i. ff.de  bon.  iuftor.i*d.fof*  ad  reftitutionc illoru"  tcncatur.  l.ccrtum.  C.dt 
&nonmitti/./* § fin.cod .ri/.ftiputatior.e cflc  fWvMr.fiucconfumiinnt,//?^<//ftJ#.l.r#«-* 
comti6tamyt.fimperinfiipuUfi0nihnsff.de  reg.  frlmit.ff.de reivind. modo locuplcciorindcfa- 
r«r.&none(fe,/.£«£ff ip.jfde  vetb.fignif. bom  £tus  dt  ,quod  crcdendum  eft ,  nifi  rcm  alitec 
ciuitatis  eflc  publica,/.7^fy n*dc uiufifrvniuer-  ic  habcre  doccat , /.  vide*mus.  /7.  item  L  ipf*t 
jrfrdmpubcrcm,qui  ceftamcntum  faccrc  non  it. ff.de  e*qu*dmet.c*ufi.vtrumffdepeti.htrt*L 
poflit  inteftatum dccedercJ.fci*nt.C.delegit.  a/£/^»£//*/^4/r/,dequibusPincIlusi/./.a.  *. 
hcre.l.2.§.impuberem.ejr%fim*terff.*dSC.Tcr-  .f.ft.li.ncqueenimcredendumeft.aiiqueni 
tuil.  non cife  i n  te  ftatu ,  l.i,  $.1,  ff.de  fuu  <y  teg(t»  temcre  lua  bona dihpidiffcLcumJeindckit*» 
Afrf/cuiusgencris6oo.cxep]aprofcrripo£  zs.ff.de probat.  &  excipicnri  fundamentuas 
at  lent.Scd  vrjppiusaccedamus,tacrcmadvi-  fux  intcntionis  probandumcft,/./Wx«y//#- 
uumrcfeccmus,idcquocjnn hisverbis,»»**,  nib.19.ff.de  prob*t. Hxc,qux di&a funt.audo- 
r**/»^*«,accidercoftedemus,vtqucmad-  ritatcnitcntur maiorc.fi rcpctanturlcgesin» 
roodum  in  noftra /.  xj. is non  dicitur  fructus  diftindt  e  conceptx , quas  iupra com plexi  < u- 
fuosfacere,ot.quan^dominvrlat,tnexquoiK  mm,mz\imeaMcml.tnpecudum>jt.ff.ilevfur, 
luddominiuiitmomctancu.ccauocanpof.  e^fiuc7.itemt.bon*)t.^fin.qiiibiis¥totennn. 
fit,non  vidcatur dominus cfle , itafc  alibi  fic  &  Paul. IC.dcclarant.f  fortum ciTe in  ftuftu,  31 
ri dcmonftrc.Qui lcgat (uos ferucs , is  no in-  & idco ftatim,vt in luccm  prodicrit.fieri bo- 
tcll'gitur  illos  lcruoslegare.qucrulicetdo-  nxfidcipoflcfloris.  AdditFlorcntinus,/>&*# 
tnimuhabct.tnnoncoanimoautarTcctionc  /«rr.Sienimfcetusinrcrfructusnaturalcsre- 
cft.vcpcrpetuohaberc.fedoblacaoccafione  fcrn  debct,  vt  paffim  faciunt  intcrpret.cs, 
vcdercvclir,veIutifcruosvenaltt  arios./.;^.  confccTacritprouincia:  finautcminduftrias 
^.<*Wr£«.s.£i!icetreuerafuifint,taroenmcr-  fructjbus  prdptcr  curam  adfcribcndus  cft» 
cis nomini poti*,  quam  fuotu accepto  t ul  H •  argumentatio noftra tenebit, quod  ptopter- 
videtur.Si  cp  cx  lcgato quid dcbcat,cui(b  al    ea dicat fctr um  ficri  bonx  fidei poffcflbris  8C 
ter,  cuiidlcgatucratjdominuscxlucratiua  fru&uarii,quodinfruftufit,apcrteprx(efe* 
cafiat,Iibcratur,necadtcpt)net,fiilleantc  rcnsomncm  fructum  fincdiftincTioneficri 
dielegaticedentceand.realicnauerit.Obli-  bonxfidcipolTciToris. 
gatio  n.rcfciifj  no  rcfufcitatur,/.^**/*^  66.       Harc  confidcratioeiiamdirimcrepoflkt, 
§.fi  duorff.de  Ug*.2.izme  (1*  is  iradominus  (iat,  aliam "f  non  minusinfeftam antinomiam,/  ;1 
vt  cx  caauferri poflir,  nullaliberatio  obtin-  qmfctt.2},  %.fin.ff.dt  vf»r.  eyfrutl.quatpftcum 
get,quiafciI.idciren6intclli&itur,q,non  du-  l.b<in*fidetjt.%  .tncontr.\rium.)  fde*cqmtren.  rer, 
ra t,/. no n  quocun^  modoff.dt Ugat.t.  Hi nc  rcs  i n  domin.  item l.  quafitum ,  40  mfin.tqut bona,2j.S. 
donnni  potcftate  nodiciturrcuerfa,qexc£  tamd<uytodtmt:tul  quamadcoacrem & pcr» 
cuelli poflit,/ 4.§.tunc.i2ff.devfuc*.&vfurpu.  rjoacem  ciTc mcmoi  ix prodiderunt,  %.ftquu 
ncq;  dominiuro  tranftuIiiTe, qui  id ad  tcpus  unondomino. Egnattm Btro yitemB*ldutn.nu. /» 
icccrit,inrclIigitur/./*wyir//.ii?  %.quifiatuli-  CopusintratlatJeJrucl.Lb.2.tit.4c*PS't>'dat. 
bcrum.ffdefoktt. ejr ttber*t.'\itm non intelligi-  Couarruuias variarum rrfoluttonumttbro t. cip.f» 
turdacuro,q>excau(7aaufcrri  pofCuJ.quicon-  numtro  7.  tom.  2.  iMenochiusretuper.  pofieff  re~ 
tnbin*m.2».S fiheres.ff.de  teg.j.  neq;  videturac-  med.tf.numero  613.  vtomnis  fedandx  diicor- 
quifituro,p^inccrtucft,anfitmanfutu,$./V.  dix  f  conatusdcploiatus  vidcatur,  &ira(e  ^ 
U2. Ex  eod.fontc manat illa  iuris incerpreta-  rcm  habcrc,  vrx abnucrc  poflum.  Prxfidium 
%n  1 10 ,q< f  is  non  dicatur poflcflionc nactus,qui  cnim ab  hac  noftra diftinctione mutuari  nos 
itaadeptuseft,  vtillarorennerenonpoflic,/.  prohibet,  vccandidtflirous  olim  prarceptor 
nonvidttur 2 2ff.de *tquir.&  amttt.pcjfucm  Sc  roeus,  & induftriar,&  variarum  lucubritio- 
illa}q>n6incclligaturfatisdediiTc,cuius  cau-  num  laude  prxftantilTimus  Do6>or  Iacobus 
tio non durct,t.pr*tor2o.§.i4. e}rfif*tifd*tnri,  Menochius  acutc  & fubcilitcradmoducol- 
ff.de oj>er.nou.nunt.ne<# ei  permifla agendi fa    legit,  %.inc*ntr*rtum.d.t.bon*fidti  * /.Cum  n. 
culcas.q  permifla  non  p c r fc u c r cr ,  /. 6 .  § .  quod  lex fccunduro  noftraro  cxpoficionem  inicid ' 
fii&orffquodcuiufque  vniucrfit.  Qur  omn  a  conftituifTct,  omni  diftinct ione  (ublata,an 
10  cum  ita fc  habcatn,j"nuIJa reprchcnfione di-  cura Oc opcra noftra qfiti  fruc^us  cflent , illos 
gnamillorumfentcnciamcfleconfticuo,qui  intcrim  nobis  cederc,  contrariuauteius  in 
lC./^A«/.i/.maritumautquemliberbonc.  cafu^ppofitoftatuat.l  /  confcquctcrfdicen» 
fidci  poifcflbrcm ^ppterea  fru6tus,qui  fponte  duro  eft ,  illu,  qui  conicietia habec rei  alienx,  4 
prouemuQc/uGsnonfaccrCjpnunuct.quod  nequidcmiatcriaitrudus  acquircrc,  quod 
.    -  tamcn 
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tamcn  </.§  yfo.adfirraat Iul;anus,q. vnus co-  iteml.qudftu.%fn.l.4i'%dncMtririU.lJedetft 

t  ra  to  t  a  1 1  os,  A  fr  i  ca  n u.d.l.qusfitum.^o.in fin.  § fi Artte.7jT.dt petit. bered. i tcm /. item veniut, 

de acquir.rtr.domirt.Vlpian.d.i.quibon*  2j.%.  »o.%.pttita.u.eod.  inquib.finevJlametionc 

ttmdiu.hcm Pau'um & Pomponiu</./i<we  litis coreftacxdeccrnif, bons  fidci  poflef- 

fidetSS.%.in  contrarium^nid  poflit,meurn  fore.vtcognouitremalienaefle.nofaccrc 

non  facilc  conftituere  clt.  fructus  fuos,o^  ipfum,  vtaiiquo  modo  con- 

Optarim  mihi  profc&o  Ariadnes filu, vt  trouerfum cfiepoflit,  vt  dc hac  re diflerui- 

ex  cam  ancipiris quxftionisadeo  impcdito  mus,&  alii  vcr  bofius  d  1  i  I  e  r  u  n  r ,  fi  c  lane  non 

Jabynnchomcexplicareportem.  Vulteius  pncoindifcepcacione  venire,f  an  eofdcm 

viringcnii  Sr  crudnionis  laude  interGcr-  fru&usrcftiruerecogatur,auccaru  xftima- 

mamx ^pfcflbrcs haudquaquaffraudadus  rione.cumiam  bona  fidcs  cctTec, de quain 

inftu  d1fctpt.fch3laft.c20.  vtrfquireftegesac-  noftro  %.&l  t.bonafidcs.ffdereg.iur,  N6cft,C£ 

*/*>*//«*,  ccrtaaliqua  eruptionisvia  feape-  quis  hacfcntentiaftabiliri  poflccxiftimct, 

ruiiTecofidit,dumait,incafuaIulianopro-  i.quafitu  p/.§.fa.ffdeteg.r,T$3L6iipi'c Vultei. 

pofiro,n6  quopacro  quisfructus  fuospoft  ingenucfaflusclt,n6illatnvimar£umeti  4 

litcconteftarafaciat.leddeiufcperceptio-  c6crarioargumcrofumtaelTe}vtilliin  piu» 

nisdecid<,illudrc.poflctfori(aluuefll*,quo-  diciueius,q,alibiftatutumeft,quidquatri- 

iad  rcs  aufc ra£  Vcrcor  tamc nc  hxc ipla via  buarnus, /• // quureus.sff.de pubt.iud.ttemt.de 

angufciorfir,cJ,vcillamingrcfliscxicu  con-  ^*/^^%^.fivtrobiq;principiucumfinc 

ceuc  e  poflic.  £ft  n.  coniuncta  curaaliqua  coferamus,&in ip(a  hac  difccptationefinc 

IC.luiuni  rcprchcnfione,q»cuminc6lul-  apcrtxdcfinitiqnes,  Qupdcnim/./.i.^/. 

tationcvcnifler,anfructus,quosquispcrci-  C.</f^-«/?.r«^.c6ftituitur,fruclusccdcrca 

pir.cum fundualicnil  efle cognouiflcr,fa-  dielitiscoteftacxlcgatario^noillahabecfi- 

ciacfuos,ipfiimc6ftituam9longealiaqux.  gnificaiioncvcaliaslegcsdemors.qlongc 

ftionedcfiniuiiTe.Sanc&hxcmihifcnccn-  antcriori  tcporc  inccrccdcrc  poflit,abro- 

tia^antealiquotanos^quamuisalia  quada  gct,vtt.eqHis,ff.devJur.ejrfruc7.t.teod.t.cum 

raionCjpbabatur.qJC.nonlimpliciterfta-  rw.^f.^/^.r.Subucnirilentctia:  Vultciifor- 

tucrc animaducrtcre,i!!u fructus  fuos facc-  tafle poflet.fi  id de  co incclligcrcc, cj no  rc- 

re,fed  q, ad pcrcipicndos  fructus  actinerct,.  &e hoc  iofura  cognpuiiTer,  q,  innuercf  vi-  4« 

bonifidcicmcorcincclligijpnuciare. Ver-  dcnt^verbaillalC.quoadcuict^cflct^ntcl- 

bum  afu////f/7/gr,'f,qiundapll:mtionem,q  ligipoflcflbrcbonxfidei.Ficri  n.potcft,q, 

a  vcritarc longe abcifet,prx  fc fcrre.vt licct  quisp denuntiatonc id cognouiflcr.q pro- 

fruifrus  fuos  no  faciar:ramcn  quoad  fundus  fctto  idn6fcmperc6icquitur,/.^«;///^r0 

cuictascirct.nulliscomodis^phibcripoflir,  emt.imono  omuis  litiscotcftatiohoc  cffi- 

q.anre  cognicioncipfi  dcfcrcbanc.  Pcrci-  cit,vtftatimvulncrataalicui9c6fcicntiain- 

peteigttur  illu  eofdcpoflc,ftatucrc  dc  iifc  tclligatf,cu vtrettcIGcomcminir,iIludfic 

37  dc,q  vclit.abaliisintcrceptos.vt  dorain9  j*  fa£h,*/./.*£.§./« contrtriu.ff.de aeq.rer.domin, 
vindicarc&c.Scdpofterioraciufdc I.vcr-  GMr%.d.c.2s.n.tf.decxpenfrJrmetior.Ytigiiar 
bamercpudiarchacconciliacionccocgc-  poftlongavcrboru  fcricra.quidmeiiudicH 
runr.duIC.fubncctitmafcruusalicnuscara  fitcxproma,putoproc6ciliationccam  in- 
diu  cx rc mea,  vel  ex  operis  fuisacquircr,c£  tractabilisrcpugnatix duoru alteru confti- 
diti  a  megenitusn6fir,nifiquisc6tcndcrc  tucnducflc.vcautidfcquaraur^c^cxfen-  4* 
vchr.hoc  verbu^wVf/jaccipicndiKccun-  tcntia  Garzix&r  Vuitciicu  fua  interpreta- 
duqualitatcprxcedcte.vtquiaisintelligit*  tioncadfirmauim9,aut  extraditioncfupe- 
bonxfidciinpcrcipiedisfiuctib9,itaetiam  riusanobis^pofica,vetba,raccrcfuosfru- 
intclligafinacquifitione  illoru,q  feruicx  c>usaliomodo/»^./.ff*//f/>.§.jf».alioauc,</f 

rc  tpfius,vcl  cx  operisfuis  1  ucn fac  1  u r,  arg.L  I.23.& 40.de  dcq. rer.  dom.  accipicnda pona- 

+.infin ffMpici.l.Titt%.ii4.%.pAuLref^oiit.ff,  mus.Quainrelicecicavrgcacincontrariu, 

dt verb.obt.Sc,d  vc  hxc opimo tolcrabilis fir,  vc vix  magis  ^o(^tJ.4S.%.iff.eod.ttt.  t3men 

itafancnullarationc  j)barc  po(Tcm,cjide  fubmoueri  eandc  difHcultate  po(fc,fi  po- 

38  Vultciusadferit.fhuncq.pofteacognouit  namusex(entcciaGloflar,Batcoli,cValioru 
fundu alicnu eflc,  vfqj  ad hte  cotcftata fru-  IC.  magts opponerc,  a t q;  moucre  contro- 
&us fuos facere,&  habcre,nedum ius colu-  ucrfiS,  J  quidqua decidcre.Qupd fi aut id, 
mcdi/cd omne illud ius,q, alias  bonx fidei  jpprcr rationis euidcnciam,^ IC.in  hac ipfa 
poflcflbr liabcc.  Obftat cmm l.q*ibons.%t%  oppoficionecoplcdticur, no  probabicur, q, 

^  5 
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41  confentanefifcofuetudiniDoctoruviroru'  aHcna\Ethoceft,o/fIuIianusinruIir,illum  *j 

maxirficICPauli  &Sca:uolzfir,c6:rouer-  intclligi  inpercipiendofructus  bonarfidei 

iiampotius  p  rationiscomemorationc,^  emtorc.quoad  runduseuic>usciTcr,cuicr- 

apcrta  vcrborudcfinitionc  dccidere,  non  uiexoperis&reacquirat.Notamcnmens 

magnopere tcnda:  id  taroc  in  memoria rc-  aut cofiliu  ICti fuit,tantu  ipfi  deferrc &:  tri- 

uocafle non  pigebit.q,  fi  conftituarousctia  buere,vt  eunde a  rarionereddcda  vcl  mfc- 

principiulegisefleintclligcndumdehis.ci,  rendaxftimationeoperarum.Iibcrarcvel- 

cumfructus(uosfeciiTcnt,taraeadrcftitu-  let,quippccufruct»srcgulariter  ita  nemi- 

tionccopelli  poflint,q,in  his,q. induftrix  niccdant,nifi  &  bona  fides  inrcrccdat,Sc 

acccptorefcrunt  intelligimusji  exrcntin  pofle(Iio,cultura,cura,atq;  cofumtio,vt  c- 

naturalibus.etiafi  locuplctiorfit  factus.ni-  odc  §.fiquii  a  nodomtno,  quo  tame  cafuctia 

hil  tame abfurdi  cofecuturu  illa fententia,  adhuc bonar fidci poflcfloi e,nedu cum, cu- 

fiin$.i/»f*«'4«*wJIC.fimplicitcrponamus  iusc6fcicntia  iamcrucntatacft,adreftitu- 

negarc,q, is,  qui  cognouit.rem  cflc aliena,  tionc fructuu  naturaliu  tcncri.  poftea oftc- 

fuos  lioc  modo faciar,& lulianu*/./  qutfat,  dcmus.  Hzc  mco iudicio poflit  efle  vera 

43  adfirmare,q, fuosfaciat.Quauisn.incafu*)*  hatulegumc6cilidtio,qTaneitaccrhendo, 
Iuliani  poftcognitione  isfrucVluosfaciat.  vtfupenorcsn6afpcrncr,roaxime,qc6fti- 
tame  cxftates  &c6fumtosrcftirucrccogi-  tuit,fulianilegedcillDintclligenda,quino 
tur,finev]iadiftin&ione,anlocupletiorfa-  iracognouitremalicnaciTe.vtacquiefcere 
ctusfit.an  no,  q,malafidesinde  inccflerit,  idaffercntidebuerit.Nafi  vcfipfehoccofi- 
quocuqjmodoisad  verarci  notitiaperue-  teretur,vel Jpbationesadcoaperrc.fuiflcnrJ 
nerir,/.// 'cvtMHtjo.ff.de ptttt.her. %.petitd,efr  nodixiflet  iC.ilium intelligenduf bonq fi  4^ 
§.quideroo.iteifedetf.2s.SftanteUte.ff.eod.tit.  dci poflcflbrc,quoad  res  cuicta  fu-  fler.qutp 
l.t.C.defrutt.&ltt.expenf.l certu.C.dereivind.  pecum cofeffio l.poit remiudtcAtt.56.ff dtrt 
noautirahoru  frudtuudominiunanciicit',  W.irereieuidctiaraiumpofltt,/./?^^  §./. 
vthactenusfolurocoueniatut,qualocuple-  ff.cfuifatifdar.cog.l.ex  cmto.it.  %.cmtortm.Jf  de 
tiorfadtuseft.  naraidbonxfidcipoflcflbri  acl.cmt.ejrvtnA.l.quotitns.  %./icut.ejr%.Jeoff. 
tributu cbyd.l.ftdctji.2s  %.tofuUtit.ff.depetit.  deadminift.tut.&cur.ieatjua.C.de accuf.c.tui* 
her. Qux n. quz(o{muidiaeftaflcrerc,huc,  dcmta extr.todttt. quantum  rcs iudicata. 

44  q.abinitiofuit  bone>fidcipoflcflbr,~f'fuper-  Noexcutictnosde  (ufceptaedefcnfionis 
ueniente  fcientia rei alienx,fruftus  (uos fa-  arq; interprcrationis  proxime rclaia?  curfii 
cere.aut ex  rc  fua.aut operis p feruosacqui-  illa,q  dc  aia.it o  aut  vxorc  in  rcbus  donatis 
rerc,cuidprogatiux  ncpdoniquidedcne-  variislegib.ftatuta(unt,ilIosfciI.  ncc  cx  rc 
gef.raodo ipfeoperaslocaucrir,/.^ vrbana.  quidem (uaautoperis  p  huiufmodi  fcruos 
*/.^<kc0#<i///<fc£.VndcIicerIC.Africanus,  acquircrc,/./?i'xtfr  /c-  cfrl.defruflu  17ff.de do- 
pcrpetuusfectator&admiraror  Iulianifui  n4t.int.vir.iteml.s7.ffdeacq.rer.dom.  hoc  e- 
prxccpLoris  Loflicuar i/./.aw *///«. ^ff.  hxcfi-  nira  bonzfidcipoflefToribusf  triburucflc,  47 
mul  fercccdci e.vtquo  ca(u fru&us pdioru  virum aut fcicnte alicnu poflidcrc.Confti- 
confumtos  fuos  facit  bonx  fidci  polfeflbr,  tuo  n.  interefle,  an  feruus  mandato  mariti 
eodepfcruuexopcra  iccx  re  ipfiusei  ac-  coparucrit.velquidcofecerir :  irean  mati- 
quiraf&  V\p.d.Lquibona  ^  §./.dcclaret,ta  tusoperasferuilocauerit,&  ipfi  mcrcedcs 
aiudiqueacquirere,<|diubonafide(eruir.  fintpftitz,anverofp6tchocfecerir.Pomo 
Ccteru  fi  ccepcrit  fcire.illu  efle  alienum  vel  cafu  rc  mari to  acquii  i:  fccundo  no  acquiri. 
liberu;  noacquircre.fedGnguiamomcnta  Nulla  n.ratio  reddipoteft,quareprxdoni 
fpcctada,no cxiftiroamus  hzc  verba illa in-  hoc cafu  ccdat dominiu, d.ijivrbana. ss-ff 
tcrprcutionerecipere.vtfi  rnadatoeius.g,  de  tSdicl.  maiito  nonccdat,&quadecau(fa 
fcjp  dominogerit,vtpleruqifierifolct(fer-  feruuscuiuisexrraneoacquirerepolfcflio- 

ui cnim & famuli  no facile  aliquid  faCiunt,  nc  poflit,&  n banc dominiu  /./.§. hoc autc  f. 

hifimoniti.vtcxpenundoquiuisdcprehc-  deacq.ejr Amttt.pojfvbiGloJJ.CaJlr.n.t.& 2.1af. 

dere  poteft)quideXoperis,autrefuacmo-  n.f. Socin.n. +.qui  duolicctdiftinguantopi- 

lumctireferat.noiudicent* dominoacqui-  monc.u  Iaion  jpfitetur  corhunem.ramcn 

rcrc.quippe  cum ctia illc, cj. prxdo fcmpcr  finecotrouerfia c6ccdunt,qujtri poircflio- 

fuent  d.iftvrbanii\\\o  caiu  cflct  melioris  ne  phuiufmodifcruum,quado  a  vcrodo- 

eoditionis.^is.quicxiuftacauflaremnact^  minonopoflidetur.  £t  ncquishoc  modo 

pofteac6pertumhabcrcca>pifTct,rcmcfl'c  putetjCludipoiTccofilittmlegiSjhuiutmodi 

dona- 
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don:?tionesexcauiTisimprobacis:isadmo-  c&ntJ  pofCidctcl.ro' ff.de  Mdf.vetamitt.rjr  Lnee 

48  ncndus  vidct',  marirumliccrhac  rationcj*  viia.t2.§.i.(f.depetit.i>er.Sccundo,q,i]lisn6 
nancilcatur  domimu.non  tamenita  rem  litc6ccflum,q,  bonacfidcipoflcflbribus,a- 
fuam  racerc,quinfaltc  teneatur  rcftituere  lioquitribuitur,  vtcxoperisferuoru.aurre 
▼xori.li  vel  pnor  monatur  maritus.vel  ipfa  fua  quicqoaacquiranr.Promta  cnim  &  ex- 
vxordooationeanccobicu  fuum  reuocet,  pedicaeiusrcirefpofioeft.peculiarcsrario. 
l.donttiones.C.dcdentt.inttrvir.ffvx.tjrlil.  ncs  id  impctrare,  no  q,  mala:  fidei  poflcflb- 
eod.ttt.  tte l.cumhu Jittus.j2.ff.de don.int.vtr.  res  finr.Si  enim  verbu  poflcflbris  rantii  pof. 
ey-vx.  qua  vir  locupletior  cft  faftus,/./.  §.  fit,quantudeccrroinarioneadie<fta,fcihcct 
jin.cuml.6  a-r.cQd.^cvi  exiftuno  lilocaiu  mala:fidci,fanc  poflcflionis  caufla,  fruftra 
c6tingcre,quo  naturalesfructus pcrccpit,  ha^diltin&ionemadmitteret.Eftigir/ver- 

.    quosKieoIC.illunofacerefuosreiponJit,  hnm  pojfjforis  comunc,  q^bonar&rmalxfi- 

non  q,  lominus  non  rierec,quippequo>fic  dcicauflam,8rpr£tereaiusaliquodfcpara- 

49  fuo nomine, &  volucatcf  domini  reporta-  tura,cj, fuo nominc poileiforis  de/igtietur, 
rit,fedq,tlla  fccuriratcm,qinpcrceptionc  coplcctatur.Quodigiturcanetur.vtru  rcra 

*  fructuu,qfiusinduftriaqu^iiticxrcdona-  donatapro poU'eflbrepoflidcrc,non illuin 
tafu:u,rub.:tin  nacuraho  °,fibi  polliccri  no  fenfumacincerprctationcadmiccir.vrma- 
p o (Ti c , '.defructtb.  17  ff  dt  don.int  .vtr.ry  vx.  L  1  x  fi dei ^pp t c rea  q u i s  d  1  ca t u r. fed  v t  i  n d i c c t 
istxannnt.tod.tit.^.\c^c.  deannuoex  indu-  arqjcoarguat.hacpofllifionem  nohabcre 
ftna j?  epto inrelligeudareCtemouetGar-  illam vim,vt vfucapicndicoditionccontra 
ziid.c.2j.n.22.Lij.Cdedon  int.vir. E\co,q,  donantem  tribuat,nc  obltquaviacoccda- 

50  diximus.eriahoccafufillufolum  coucntn  tur,q,dire&encgatum  eft.Ethoceft.quod 
poifequoadcumulatiorcius  fubftatiafacija  Ljff.dcdon.mt.vir.ejrvxor.  §Jcten(tum,cauc~ 
cft.coiticuo  quoq;  tllu  intcrmalxfidci  pof-  tut,tradicioncm  non  valere,quodfciI.non 
feilbrcs  no  rclcribendu.x^w»/  Ant.Fxbcr  transferat  dominium,vel  li  in  aliquo,quod 
d.c.i7.lib.comeclur.4  &  Vultei.dMfcept .20.  cu  per  tcmporis  fuffragiurn  cmcndari  poflic, 
paucicafusinuenirtpofljnt,in  quibus  non  erratumeflet,contraid  pfcrtbendi,ii  pcr- 
bcnigriiuscumtlloagatur.q  cum.nodtco  fonavxoris,  velmariti  intucamur.coditio- 
mal.e  riJei.federiam  bonc  ridei  poifeflbre.  nem.  Quauiscniro  vxor  autmaricuspofll- 

51  Si,quiliceitatqifpcrmiifusfn,donationis  deant,tameiurcciuili^./.^.quodad  hunc 
modu>intcrccdat,vteftetiaacqmtuiot'ru-  efte&upoflidcrcnointclligutur.Cctcrum 
druu  cxrc  donuz,d.t.t7.ff.dtdj».inr.vir.(jr'  hzcrcs,non  crficicfvr^ppteica  bonafides  5) 
vx.  nihtl  h,iber,q,reformidcr,vt  vel  adrc-  ceifet.  Neq;n.  rc&aargumcnratiocft,^- 
Ibtuttone  fructuum  ,quiexftar,  vcl  quatc-  capcre  non potcU ,crgo,r>/  md.t  fidei  pojfffor. 
nuslocupletiorficfactuscopellatur,*/././^.  GbiUtcmm  l.bontfidei.+S.i.i.ejr  2 ff.dc  acq. 
Cod.de djn.int.vir.rjr  vx.Sin  aut  finc  natura-  rcr.dom.  Qjremadmodum  igitur^.g./.er-*. 
les  vel  ciin!cs  fructus.vix  bonar  fi dci  poflet-  naturarei  hocinducit,ita  cttaperfonarum 
lbricedunr.cu  (i  quid  n5cumip(iusvttlita-  qualitas&prohibirio  Icgis  id  ipfum  impe- 

te  confumtu  lic,  no  reftituat,  d.t.j.  §.fin.  In-  trar././^.cr 2ff.dcd0n.int.vir.ryvx.  Ncq;  rc-  * 

tcrdictisfctucturatq-.dcfendit,/./. %.dctici-  formidandainftaciaeft.imOjpptereamalc. 

tur. ff.de virjrviarm.  vUicapicndi  comodu,  fidci eft.quod lege prohibcnccf quidinfti-  74 

1    li  l  ien  iresipliconccflrfit^ctia  fcntit,//<ri  lucvit, Lcfuemadmodum,in  fin.cxir.de «qriccl. 

•  itji '  Ji.cd.tit.m  viur-.s  tame  ruilum  plusiu-  ^ff^Aquiafacilisciusdiluendi  tatio;  hic 
ii  bon.tfidcipoflctIbrhabet,cu  lintca-  nonfimpliccm.fedcum  fua modcratione 
lusinqtnb.quisreftituereillas  teneatJ,  ma-  prolnbitioncintcrcedcrc,vtnon  tam  pro- 
rirusaut&vxorfccuri  Cinn,d.l.ex4nnHo.tj.  h:bitio  transferendi  dominii  inmaritii  vel 
ejr ■  i.ijff.cod.iit.  rutfum  inomnib.donatio-  vxorem  cenfcri  dcbcar,o  quxdam  ex  futu- 
nibu$,ltueaCiintrioratx  fintdiucno  lint,eo  rocucntu  fufpcnlio.Na  vtait  IQ.i.fiidqntd* 
Domine  potior  eil  m in tus,q,  cf  x  mortc  co-  2 j '. §  /iqu.ts 0ptr.1s.ff.dt don.tot.  vir. rjr  vx.non 
iugisn6relcindent!s,q,factum  fit, illxcon-  amarc  neq;  taquam  inter  infeftos  ius^phi- 
\iz\c[\\\\n,l.cumhtifl'tfts.j2.j].dtdoH.>nt.vir.  bicae donacioms  tradtandu  cft.fcd  vtinter 
rjrvx.tttHiLverbis  l.donttiones.C.end.tit.  coniunctosmaximoaifectu  fie  (ola  inopia 

51  Hisfundamctisf-adisrcicllc  Jaargume-  timenccs.Dominii  igitur,tranilatio,qhinc 
ta(unc,q  fuIciendarcotianxicntcci.T  crgo  vxorcm, inde maricu  tacultatib.  ommbus, 
luncacccrfaa.  Piimo^propoifctToieiU-  autmaioriparccexuercpoffet.eftjphibica: 
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polTcflionisautnawralis,/./.§.y?w:^if4f^.     Dixiincoceptionetprincipaltsaxiorna-  \9 

ejr4mitt.poff.Q\ix omniapcnc  comoda,qu$  ri^iSuHoncopeHt  udrefittutionc frucluu  cofum-  . 

ciuilispoflciliocuntturali  coiuncta  cribu-  teru>nifi  tfrc.  innuerc  volens,  rructus  adhuc 

55  erct^fv/y^rtf^^nocft.Qupd vcroco-  extantcsvenireinrcfticutionc.no  foluna- 

tracomuge vfucapicndi condttionc  no  dc-  turalcs, fed  etia illos ,  q.  labore  &  i nduftria 

Ferar.no  cft  illacaufla,  q,  vulncrata  confci-  quxfitifunt,4rg.///fff/fc\f*^/'.§.du  cauetur, 

cnttaMiabcat:namillan6habcrcc6ftat,/.</<f  quedefumtibuscofumtis  agcre  nopcflc^ 

to&ff deJon.mt.vir. ejr  vx.  q, fcil.  volutate  tttmLcettu.C.dcrtivind.  quadtfertc  ftatuir*, 

dommitcmobtineat.  cjdcniqiexpernjif-  bonaifideipoflcfTorcexftantes  debere  te- 

fionclegisduritiemgeneralis  inftituci  mi-  fticuere.QuibusIegib.confcnranexfunt/. 

tigacis,  l.cuhuftatm.S2.ff.dtden*t.int.vir.ejr  quafitu.  §  fin.ff.de  ocq.rer.dom.  Ccrcru  Do- 

vx,d.l.tS.%.ft quis^etd.ite l.i.$.fi  virff.deucq.  nc\\.  ltb.commtnt.+.  c.26.  contcndit:  "j*  inuc-  60 

vtlsmitt.poff.id  ipfi  indulcufit,gffancpro-  ceraruhunc,air,errore,&magnoconfenfu 

pcereacruedata  cofcicntia  nopoflicincel^  receptu  eo  argumentoconfurari  poflc,<£ 

ligi habcre,/.C7/*c^».C.^4«W.Sed alix funt  Linpetudu ffdezfitr.rjrfrud. coprchcdatur, 

rationes.q hoc cxtorfcrunt.  Prim a,  q,  hrc  illu  hos  fruetus ftatim  plcno iurc  (uos face- 

poircflio ciuilinominc  &auxilio  fc nudata  re.Quod  dcnicp  in  his  fruttibus  rantu  iuric 

hoccafudcprchcdat,^./.«.^tf:^^f^<"»./*/.  habeat,quantu  vcrus  dominut  cVp!us  qwa 

w.^x/x.Secuda,q.  jphibita  dominiictaf-  tt\i€^Mzx'\\i%J.qiufcit.2s.%.iff.dcvfur  &fiu3. 

lacionc,fi  no  cxprcifim,vt  innuerc  vidcrJ,A  Haslcgcs  id  apcrtc  detimcntr  s  ponderc  a- 

ulienetianetff.de verb.ftg. faltc  pconfequen-  liacu rationum Iibratas contcntlonc ill.itu, 

tiam  vfucapiofublatalit,  ncobliqua  via  id  qcxaducrloconciraripolfuntfa<5ta,r.6fa- 

quiscofequatur.q,  \  rccta  no  poterat,  d.l,  cilcfuftineri polfe.  £nimuero,rcgula  mris 

fiireoponet  211.$  1  fdc  tut.dtt.dbbif, \\c,c  vfu-  cflc.q,  noftrum  Gt,finc  facto  noftt  o  ad  aliu 

capicdi coditio  fublataintelligebacur,q  rcs  tran^fcrri  no pofTc, /. idep nofirum.  inf.dt reg 

rurlusfuu  tcmperametuhabcc.quo  nomi-  /«r.Deindehisarguraentiscircumfcriptis; 

nc.vtdtxt  longe  mclior  cauffa  mariti,aut  vnaenumcrationercmcdioru.quibusquis 

vxoriscft.vt  pcndcs  hxcdomint  ttaflatio  idconfcquidcbcrethoceuincipouc.  Nul- 

5$  morteaItcratriustc6firmctV./.</tf»<i/w»«.  lumcnim  inhac  rem ^pduuraefleremcdi- 

C.^citf»/i»/.x///,.fi"t/x.N6mouctdcinde,c|,  um,n5vindicatione,q,is  lamdominusfir,  ^ 

petitio  hcrcditatis  etiacontra  talepoflcl-  nondeniq;condictione,cum  nullu  nego-. 

57  ibremdetur.  Idenimintclligoeocafufie-  rium  camillofitgeftu. §.4c7tenu.  lnfi.de  otl. 

ri.quorcuocataeflctdonacio.  Nam  fi  illa  idq;  omnesfaicri.Nodcniq- officiumiudi- 

raortcconualefcar.non  video,  quomodo  cis.  Namlicet,air,intcrprctcsidpaflimin- 

hoccafueadcperitiocotramaruuautvxo-  dulgcar.tamegrauireridfacienrcilabi  in- 

rcm exerceri poflit.  Quarouis cnim  bonx  dexftimaripolfc,q,idorficiumnullo  mo- 

fidei poflciroriscauua potiorinco fit,vt,q,  do per fe labG^uJ.quipercoffufione. §./ ff.de 

ex opcris  fuis &:  re  ipfius ferui acquiran r,  id  ed.emt.eir  vend.Sed attioni  in tetatx  cohx- 

*  in  dubio  vidcatur  lllis  cedcrc,  tamcn  huic  reat,  &  folum  poft  litcm  contcftatam  vim 

incommodo  facile  rocdcri  poflit ,  fi  mari-  fuam  cxcrar,  /.pr4tere4,ejri.  offtcium.ff.  de  rei 

tusoperaslocer.vtdictueft.vel  fetuus  ex>  vW.Eflcprxtcrcaomciutudicis  cxxquo 

preflim  nominc  mariti.qaidcornparet.Ert  &  bono meticndu,  §.in  4rbitr4riie.ff.de  *8. 

aucin co rurfum xqualis  vel  fuperior,  q,  vl -  xquitacc  nullo raodo dictarc  aut  decerne- 

tra § qua  fini  locuplccior facV eft,no  ccnca-  re,vt induftrie,  fru  ctu  quis  frauda t,vt hocna- 

tur.  Vnde cu  denominatio ex co^pccdat,^  firo %.<jrt.fecudumn4turtff.dereg.iur.  Hxc in 

puaiec  Utequ4ritvrff.4efi4t.homtn.ic:ind\i-  erTccruilliusfunrargumcnta,quoiu  illcce- 

bio  quis potius  bone. fideicenicri  debcat,^  bris nc irrctiti  cxcutiam9,  fingula argume- 

raalar,4r^./.i»/r//tf./i//5f.n6video,quomo-  taotdincdiluemus.Vidcc' apud  lunfcoful- 

dohxcAnr.Fabn&VuItci  animaductfio  tosc6troucrfiafuiflc,anfcctus  infruc^uef. 

5S  ^pcedcre  poflit.  Ccilantq-.f  lcrupulo  ix  iftx  fet.vt  id  apparerc  potcft/x/.^.  §  fi i4H4.  vbi 

Conant  Ltb.S  c.it.  itc  frulg. dJ.ex4nnu4.ff.de  Paulus addit jtoficriciwficonfumtuscffct.Sz- 

don.tnt.vtr.ejrvx.  ptetcaPinelli/^/.jr.c^.  ne  accrrima:  difceptationis  fuifle,an  agni 

».a>.traditiones,adicrentiu inpfbnamariti  vel viculi apud vcndicorc conccpci,& apud  * 

&vxonsnihilinccrcflc,anbona,anmalafi-  bonxfideipoflcflbrcedici,fiancbona;fidci 

dc  poflidcat,cudcfruciuuacc|.ficionc  agit*.  poffcfforisJ.quivM.^SSoncilU.ff.defurt.  Id 
Scddchishacrcnus.  ipfum 
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fpfumigitur  dcciditlC.quod moX  inno-  exftantcs  fructusdtbere  rertirwerc,fipfe  tfj 

(frocituloaluftin.confirmarur,fewmefle  contra  cmendarcloqucntiu  coniuetudine 

infrucru.&plcnoiureipfiusbone.rideipof  pendentium  fignificationcm  attribuatat- 

fcfljris  fieri  &fructuariutoIlens hoc modo  fertiom  fu* colore e*  allegatione ,  /. fipcn- 

&hxfitationcm,  qcmcrgerepoteratexa-  ^/«.^^^xyS^.obduccrcconatus.qua,  6f 

lia  qftione  am bigentium,  an  fola  illa  facuU  vtair ,pcndcnt cs  fructus  cXftates  appellcrti 

tascoccfla  vidcretur,  qua  fubntxiillifuntj  tur.Huicn.affcucractonifide  noncdltare^ 

qui  v!um  pccoris  h  ibenttLia.$.ftdJipec0ris.  textusipfc.fi  f:n  oculis  &  colpectu  legen- 

ffde  vfit&hibiut,  Mmus  negotii  contra-  cium  dcfigatur.ftatimoftcnder.  SipentUn- 

hemusini.&$.argumcntodiluedo;ipfius  test»\tlCt\iaJrufiu*i*mm*rHrosreltc]Hrffette- 

n,ICti  vetba  d.  Lij.  $.*hend,  reete  confide-  Jt*torJrHclH4rtuteosfcrretJidieieg*ttcedenttJ 

€2  rata  omnem  rcm  cxpcdient;  \ Fit  n.  com-  gdhuc ptndtntes  dtprthendtjftt :  nam  &J}*nte> 

paratio  cerco  cafu  non  fimpliciter ,  quod  JruQm  *dfruttH*riumptrttncnty  nimiru  pcn- 

lul.cumin  dcliberationcm veniflet,an,fi  dentiufructuuappcllatione,poma,obua, 

t  exalienofrumcntotn  furtdo,quc  impru-  &alia,qcxarbonb.  &vitib.  deccrpercn; 

dcns  emeram,(cuiiT;m,  quod  natum  ciTct,  tunftartctu,  (egetcs  flaucfcentcs.aliafqj  ff  u- 

meumeflet.K.e(pondei IC.bonq hdci poi-  gesdefignando.  Ha&ertus adatgumcnta 

icflbri in  percipiendts  frudib.  id  ccibuturrt  Donelli,quefmirati  n 6  coueniebat.quod  6f 

efle,quoddomtnispluset,qua  fructuano*  aliud  iurisinexftanrib  fructib.aliudailrm 

quippc  cui  fru£tusnoncederenr,nifiabi-  confumtisftatucrctu  mam&idcmecinai 

pfopcrccpti.bonxfidcipoflcirorictaquo-  liisconftituitur,£  j\rftnn  41.  S.fnnduma»u 

uislolofeparati.  Porcocudommus&fru-  donsutt.ff.de rt tudtc .1  n  cuiu  ■  fexplana  tione  6% 

ttuarius  fructus  fuos  faciatfinediftinctio-  omnes ,  qiosvidcreconfgic.intcrpreccs, 

nc,a quo fati c(Tent,idcm  quoqi in  bonx  fi-  vt  gl.B*rt.B*\ld.inprinc. Athtrn.t.  A ex.n.i.& 

dci  poflcflbrc  cuenire.  i£que  lenicerad-  4.c*Jir.inprtn.Zif.n  iz.nutrcn.&DoneB.  ita 

63  harrefcere  tclumf  quarto  loco  cxcuflum.  legemcxaudiut.vtieindiuinauonecom- 

Quimuisn.rcgulartccr  definitufit,quod  mttientesc6fttiua^,>tcrcailiu,quirundu 

id , quod noftrum cft , fine  facto noftro ad  donauir ad  reftitunorc  f t  ucVju,  q exftatcc 

altutn  transfcrti nequeat:tn  negari no  pdc>  codenari , quod  de rei  vtndicarionc  agcrc- 

id  lcgis  &  iudicts  auccoritate  fieri  cx  iulta  cur.quar lane expofitio  mihi  nunq  ptobari 

caud "poife Jftobcsufpim.c.decHttt.  Qut igi-  potuit. Si m  traditio intercelfir, & cx poft- 

turauc^oritatcreceptumeft,vtid,quodm  facto  tei  donatar  poflcfli.mcnacrusfirdo- 

folomeocteui(Tet,trartfiretinius&domi-  nator.curadfructus  cofumtos.vtexipfof; 

niui\icrms,CQirilfiUm.§.t.jfdereivindici.  cuiusvcrbafubne&o,apparer,nonconde- 

U.&tfffde*ctjmr.rer.domtn.  Eade  autfoti-  mnatur,vtquilibec  mala*  tidci  poifcflbr,/* 

catequuq,inductucft,vtquifructuscxfta-  eertum.  c.deretvtnd.  aitPaul.  Quidaptefi- 

rcnt ,  reftituet entur ,  (i  iudex  rem  in ea ca  centur,idcxea ca  fieri,  q>  donator  1  c  pofle- 

e(Tcdcprchendiflet.Sub!idiaabenumcra-  deritbonafide,ignar'illarcfuaaliqnfuif- 

tionc  remediorum,  quibus  rcpetcndi  fru*  fc.Hic igitur  Doncl.ffc  fuo ipfi9 mucrone  6 £ 

dtuseirentjpctita.vnoimpctuobruiatquc  induit,q §./Jr»</*»i.dc illo.quiimprudens 

^pftcrni  poccrunc. Genu n.eft, officiu iudi-  atqj bonz  fidci  pofleflione  nacrus erat ,ac- 

cisactionicohxrensmultupolTe  circaoes  cipiar  quith,vtvidcrclicetex  texr.cxtian- 

iudicii accerfiones, fiue ante,  fiuea Itreco-  tes reftituit.Qua in  cxpofittoncvt td.quod 

ceftacadcbcantur.  V  nzl.Jumtus.^gffderei  debonafidccomemorat.fi  cafusconuent. 

Vtttd.  euinccrepotcft,cuicomitcs,quiide  rer,amplecleier:itafancc6ccdcreinip(iu« 

p(lcnr,adiungo,/^»»/tfr.<fj.W/*/  rjrrototit.  opinationenopoflum.r^indcbonaridcm 

JnJlit.dceffc.iHdicit.Mmimc^m  §./  dr*-&  rtumcrct, q»fundu,qncdonant  ignorans» 

l.fime&TitiHm.ff.dereb.crtd.Scd ineoditfc-  pofteaf :cuperafiet.  Quis n; la difcinctam 

rentiac(t,quod  iudcxpoftlitecotcftatam  negligentia  cu  impruacti  aflcrtione  con- 

-  jfinc vlla  implorationc  partcs  fuas  accom-  iunda fcr.u.vc  nedQ  c oml.quiiquu.C.dtrt- 

modare po(&t,/.£dtles,2f.§.ittmfctcndumff.  Jimi.vend:xt\ct\tz Se. viresfundi.ficd nc  t-  r  „ 

dtddtl.edtcl  c Lim  regulariccr  (e  rcs aluer  ha-  p(iim  quide pdium  fe  nouifleaflcrar.Qua- 

beat^ '  4.§.  boe  Hutetudictumff.  de  d*m.infcl.  reorniflishuiufmodicomentis  puto,  loge 

illudplanenonfcio.an temerariu.anndi-  alicer  temodetandamcfle, vtfccuti vcrba 

culumccnferidebcat,quod  cfi  Lcerinm.C.  IC.nulIatraditionc,nullaexintcruallofa- 

dertivindh  caueatur,  bonz  fidei  pcflcflbre  cta  recuperatione  intcliigam9,fcd  idfolu^ 
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quod ncceiTtriuro r tt , & pcr aliasleges mtf>  clu eilc^LfntdmtoffJe atfj.ty tmitWfeJpff.vt' 

ricoluppK  ti  dcbcr,  vt  rcnnVtuanVus,  illum  tuncgcncrahtcr  id  m  budciDus  aocc  iucrn 

cx caulfa  dbnatioms  cournrum .  ad  rci  rc-  conceftai apcepnsftat uamus. Quatnuis  n. 

ft  tut ioticm &  f  ■  ii ct  L  u ,  qu  > cx ita rci i r,co n -  m  rci  vihdicattonefru&us oroms a malc.  6- 

dr  mnan.  fiuequod ftisYuiarto,fiucquodex  dci  pofl  iToi c fit  i  e 1 1 i  r lieti d u sJ.Leertnm  C. 
aliacai-it*  donatio  acnonem  ptoduxeric,         vtndu  tanien  quod  rehnqucndo cun- 

tuxi  i  §  fi  (j;  qnsihtd.notf.tur.C.dedcnd.il.tn  dcrn  m  pdio  donato,  tacitc  videatur  quan- 

l.».umpittt.77.\.M^H  o.&tb-.Btrt  n.i.Cum*.  da hbc i  *] 1 1 atc m  n  >U  i  .i  cx :  rcci e  ,       ^  /-^ 

circ*fi.C*ft,.Lp.ff<k^n*d*teHiffelRmm*i.  W#.//.§ idemP*pini*n'fmknd.t>oBv.dciut 

tnftit.t»tir.dedonM.tntn*rr*»i$nefrtnctfuM.  hjaia fidei poli*. flotis  cogitatio.fi donator 

/jra  ttXtusfi-n'  prar»cr§.jf».  Lmertit c*nffs,  exjftimct. Iccx racitd iplius & ad  remuhe- 

i ■f.ittm/ 3 /.§  fin.jf.de dumt  ctnff.mth.  randu  prona  voJuntacc  eoliic  p< tpcrc.  Eft 

Si  gu  ur  propntijmus-.donacione  ita  rc-  demdc&  ahus  isq;  nhgnis  locus ,  vbnmcr 

nuille ,  vr  a  d lonc parctct, Vt hcccitario  fa-  ca ,  q  c x ftan i ,qq; confumta  f  u  n  t.di  fti  nguir 

ccpdueJr,cu fine a&iohc nemoexpenri  BonxfiddpoUcuvttfiexhCrcdiutemul  7| 

p.  Jfi  tJ.%.vi&*mmffdttug9t.gtft.&<\1c\\o-  utcmcrcdiiripauit  ,noc6  jcmtur,  niij  lo- 

nemcidcrc  dcfiiictibiex  icdouatapctcc-  cuplctior  redduus  cilJ.fedetfi  if  %.cofultut. 

ptis : ita tempc> ada rc$ c n t ,  v t  tcxtus tom-  ff.depettJaered.  Sed  0  is conteplationc dcla- 

lucmotat.vtfciKcondernncCiiradifrudus  tc  hercditatis  mulca  cxfuo  patriroonio 

poftlitemconteftatapcrceprosfi  nocoh-  deduat,fjua?adhucres  heredYrarix  fint, 

Jumtifint,  quamuis  n.  malar  fWci poffcttbr  non  habcreillu  hoc  rcmcdii ,  derlaraccx 

Othnia  tetundcre  dcbci,  d.l.certum.C  dt  rtt  icntcntia  Marctlli  d.i.i*  §  (iqutsff.  dtpcttt. 

vindt\  iuterquos  et  bohJt  fidci  polTeif.  r  rc-  bered.  Vlpiani,adco  vt  cr  ii  pccun  amutuo 

ccnfctur  poftiudid  imaceepCum,/./.C.<fr  rumfirTr.&illa  pecuma  conhdensdc  hcrc- 

Jrucl.ret vind.d LftdetfiisfJ  defttit.btred.Sx  dita: e delata, d  lapidaiter, rohd  dc  heredi- 

antc  n  cumdonatoihibcatbcni  ficiuin,  ta<c,q  on  atngn.dt  ducar.W  /  />  §  /y  Simi- 

Vt  iiiquanrun»Kiccrcpi>Oic,cbnUcniacur:  Iicjsmodolubntd  n$,idctlfc,firehcrcdi- 

aliistamen  ihac^ionib.idnbnobtinec,qn  una  pignoridedilfet.  R  n  o  illa  perpcndi 

rcm  p-.ntc  uiarcm  dooauir  &  inter  rhotas  pot ,  qubd  ca  q  alua  fafit,  cV  bcullsddmu 

ftcercp  BcoVBifllirlraP.lcgcmaccipio»  notaobuctfahtur.cd  maiori  ihuidia  illis 

^ca\'Zspu^i\ct(u/fift'(tf4mihtffJiLm»ir.  auterahttir.  Et  itaDoheltorefpbntumfi% 

fecutus  f  1  ca  lCtbdilerte  kOprchthiaroi  Rcddehda  nuhc  ratioctt^quidcauiTzpu- 

Pot uit  n.non jjic!iiiri,b  ftatuh  rc Ui tui ilc r,  tc mus.quod  l  umfgl . h ic  Ang.n. 4  Fsb.port:  . 

quorafudct  ud  h.  e:  pt>ft  lncconteftata  nj.BtUdttt.n.ts.Mjnftitg  n.if.S  hnttdtvvn.s. 

$  cpt  >  &  conf  imi is no icnetur , hifi  dolo  Cuucejr  FerretJn totu  adbuv.  t  &jt*ki.  n. 

id  tccilfet  idqj in  rnedioria  libcralitatise-  //.qutb.adiicioidem/chtiehte^  fl  .1 1.//.C. 

dn?  qrnaime  q  -esaharcaL  ilc  ,ex  quibus  d<\fttr.tnfi.Ang&Al>xtr,L?\jfe<i(irt.n.2. 

«JUis  hoc  heht fic iu  habec , fauoicrh  mc rc-  uf.tbtd.nu  i.Cttrol.Mol i»cenfnetn.f»rtf.c  >/. 

i\irfmtereei,i9  fdereindi.  Q^amUlschim  n.^p./^bfmeLU^t.devfnt^.ejr vfHt*f>  c#- 

71  rriofa impuhita t cfle hon deocat,  /j.$Jfn.  figljnlfincimii ff.deretvin.  CUn. Ctuutmm), 

tf.de vfnr:rt>Jrvc7.  rnacerbitascitts,  quido-  tnfutptrtpbr.if  .dbunctttul.  quib.acccdunc 

natoiemrxl  bcrahratccoucnit,  qu;qjfru-  ill, ,  qui  indiltmfteid  probant  m  omnibuj 

CtusinVfusfuosaut  fiioru  conucrci , horu  rructib.t// Artm PineS.i.  ftrt.2 ix. 4  n.s0.fr 

jeftimationem  exigchtts, fcrcnda  non  vi-  4,Em*nneL So&r  tntntl. c*m.»pi  DnuBjnfuh 

dcbatlit ;DlUCrfum a UC obti nci c t,fi fcicS it  cmmtnitr.Llt.  +  .c.JO  Ant.Fab.d  Ub  4.i0nte&. 

tarudl . fibi egt (t a \ c confciuiftet, & frudus  t.tj.V»Uetm d.dtfiept.20.  lequar cotendcres^ 

dilapidjftetivelaliasdolodefiiuetiremtt  induftriaics  rrudusconfumtos  cederc  iu> 

fructushlb^rc.C^odfiaGrjpptcrauaori-  cro  ipiius  bona- fideipojrclfoi  1»  q.(cnceti- 
latcmihtcrpreifiquishancexpltcatiohem  tiicomun^protitentui 'Anc.de B  .tnojlo, 
n<  n  reciptar,nd cft, quodeidc  ^fchbai icd   ab  lmol.inc.gr*Mv,tttm  Abb.nu  +.  (h\  .-is  1  pie 

tao.eri admbhendd  ilu duxi ,  vt  fi  velic d i-  diuentiat)  Cttfti.conftttn.tis.ctLt.  h boc  jp. 
ut natiom  locfl  c(Te,  quare  hon  potius  con-  nuntiatfi  ita  ttpcrcrh ,  vt  ftatul  id  ipiuro  ad 
(Tituatitli,cuidonaiicftitraditiquidi/cd  eosnopcincrcciexcalucratiuarcfuncccl- 

7»  eundf  llun.j-.npollcJrioncrchquiir-,aut  iccuti^cxfruc^ib  locupletiorcs  racri  picc 
ialiC ^  u.iuouc  Dtonftuuti  cauuuue  aa-   tiai  cQ  rcpugnac m  f  miftftUe.4  ffin.regi 

Vngi- 
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Vt  igicur  hoc.de  quo  quzritor,quo  pof-  cauua.q,  hocaftcaan  ci  acqutefcere  d  ~bea- 
fim  vcrborum  compcndio  ailcquar.prin-  m9.Rcliquueft,t vtfatisfiatlrgib.qn con  jf 
cipioadduco  regulagenera!e,q,ncmocu  cranu luot %<\c\v\dtx  Vtfq.mf it< c&ntr^mrrfv' 
alienodamno&iniuna  rieri  deocitlocu-  Juquottdit»i<.Lb  y.f.7o.»*  7.lc  huncobtccin 
y\cx\otJ.2o6.ff.dtrtguLtur.l.pUncffJcpetit.  certadiltwutionc  uitcuir.iru  cxiltimat.vt 
^W.Ccrtumaiucit,damnucciiicri,quo-    feparemus  cauifam  foict  uu.q.  culturx.ab 

76  ticfcunq;|amutimus id,q,  nottrum eft.auc  illis.q  ui  rtuure-  dcbc  u  ,  in  his  n. obcmt  rc, 
q>conlcqui potuimus, /fijcruum.mfn.ff.td  qdiximus.in  ilhsnonide ^pbandum  cfTe*. 
Ug.Aquii.  Noftrum  aucclfclt.uuitur,q,cx  Vjiq.hocmodoincelligipocfuiti<l  dVctu- 
rcnoltr.ifupercft,//('«OT.§.r./:^r«x':»Y./.  ceru,qcx  §.noltrorix  » \Mdcb.uur.S-dfme 
j.rjrtffdttcjutr  rtr.domtn.Ex  quamuis  hoc  non  ide  tn^.pof/ It/e.U.f.fa.regHnxoicqui* 
iblum  jpnuniiatum  ex  caufVa  admictat  di-  tur,vbi  fota  bona  fi  ics  ttconditmtio  lccuta 
Kin3ionc^inratio,curhoctnpfcnruficri  id  vidcturlargin  Kefpon  ien  tutatlcno- 
dcbcat,tiu!)acit,  cunonceL-acur  ipli  mu-    minc  ipfiiis  poffct,  vtcrUtisap  c  p  lefetti 

77  riaficri,-f  cuilucruexcorquctur/.f.S.//./:    d.'.4  S/>0///  /r,accipicnducltdeillo,qm  ti- 
$u*injrtud.\t\x\xcvctb.\:  SimtL%modo,r?  ft  tuloonerotofubnixusiU,q,1cx£crieralisa 
tuidonxtunonef},qu*reniH,tnfcentceos.uido-    (peciail  rationc  dcccrminuionc  rccipiar. 
nttuefl,ge^ufi:f'cdhoct%ntu  tnjrmdeiurcre     Sed  libenter  ab  eod.  edoccti  vc!  m,li  Hoc 
dttorts,  nccviicturintunttjficiu  ,o,uitgnorx-    /W*.§/>^////r.^bandumcft,quaf  trotc»  ^ 
mit^cutucriextorjueitHr  no  dtmnumji 1  gttur.     dcminnoltri§.cxpofuione  relpucre  veli- 
Jnhosttmen,cfHttg»jritcs»bto,aut(o'.Hidonon    mus,  vtdu  aitdc  tru^ib.  conlun  t;s  agcrc 
tjl ]Lber tLttte tcccptrunt  sc7/ocritdtnda,qua-  nonpot.accipiamusdcillis^qexconltim- 
tenu)/ocupUttoresficliJunt,vLrtnon.  Hucp-    tionclocuplcriorc  no  reddidcrut  tvtt  */. 
imcti  fimtejrTittum.jt.^  iacauctur,bonu    §.tdto  ff.de  pttt.hered.znx\\u\  quisrepudian- 
&  xquum  clu-,  vt  rcs  mea,  q  ad  tc  pcrucnit,    dii  cx  lcmeniia  Pi ncl.d.l.i.ptr.i.c.  4-  vt  n 
reddacur.icetn/.  av./V*r/£  trtd.fi  cert.ptt.\    fuprafccimus,tnequiscontr.ip!um'ionc  Ss 
ita  le  lubcc :  Si  tum J,  ruum,qui  ntnUgttm  Jit,  '\m\%,l.cumdti»dcb:t*.fj *.& tndcbit \Jj 'deprob*. 
qusft  rmhi  U^ttump^fJ.derim  ^vtndtdertm^    rcmercluaiacxareiVjprunderc  vidcatur,q> 
mortuo eo poffe te mihtprtttum condicere,luUu».    </.§.4</«,vcibucoli(umtionis  illa mtcrpte- 
tit,<iutficxrttutlocupLtiorftclmftm.  tacioncm  jppterea  adm.ttat,  quod  pcedc- 

ft     Dcincvthxcipla,quc(vf|-pcrpcndcrc  tcsSdequece<§.hucfenfumeoloci  16  tc* 

licct)fatis  vrgct^milfaratiamus.quncauf-  dct.laltcid  cxped'endu  abcod.  Valq.erar, 

fxcft.q,  in  pctittonc  hereditacis  polfdfoc  cutamulti  teinlignesiinctcxr.quoiuf  pr. 

haitenus  conueniatur ,quaccnuscccx fru^  comcmttu.Raiiodemq;  naruralis  l.rrlhu. 

ftib.!ocup!c:ior  Fact  isclt,/.*;  i.con/uiutt./.  i4.l.2o6.ft.dcreg.tur.\\o^\\\\r\  dic>ec  f  C*  U 

ftiUum,cum  §        <fc{.ttem  l.io.i.frmclusff.  no  concedat ,  vt  q  ib  Impp.gcneraltcrdr- 

depcttt.hered.c^xx  ungas,an q^mdxium  vn  *  aafunr.in cctcrisq.de  qaparticulati  fonc 

ucrfalcfic&pretitt  n locotci  fuccedat,/.t/«  non labcfa Uantur.obtmeantin  ciuira  io- 

trum  2}.ttcml fcdet/i.tyjf.dtpett.h:rtd.m\t\\-  n-fotm,  modcrationcarattomb.de  qutb. 

mcrquamuis  n.  h*c ratio colorem  habcit.  diximus,rccipiant.  Quimuis  n.  idom  ver- 

tn  quodidnon  tamu  niudicio  vniucrlah  bum  a-qualem  dctctnunationc  ciH  g  tct. 

cueniat,  Crd  ec  particulan,/ l.ztff  dereb*  l.quUu.c.dt fideicom.l.umhociHre  f.di  v*tg. 

tredficcrt.pct.lfn.fAtnrzp.^ft  Umlu».l/ifi  & pup.fubfl.l  fi.C.dcfcnt mterl  ornn.tud.  tn 

^r«zW.nccclleclt,vtai,ud  qu  dp  crea  idminimc  c6fcquitur,qtiin  vnocafuqmd 

iic.quodipfuniimpctrcta-qjihS.iat.lnuc-  alirerfpecial!tc?,cltatutumclt,qua»nic  )- 

ftigarit!igitur,qnamiHaU(,nullaaptior&  minalegcspallimlcinhociplumorFjrcn- 

conuenicntioi  rcddi poc, quaq,!uciu  tpli  \cs,rti.o.tnprin f.dereb.credficert.pet./ quo- 

fitcxcorqucndu.  Hxcigitur  railO  d  rimu  tterfj.diverh.ob/  l.z  ff.de ojj  proConf  xnn^ fi 

omnccootciirion6lqoacQ/.tf<«»A««pW  verobon*fi2et.ln(l.dtofftud.\t\  nolt.amate- 

r«  tc  Sfi.tteml.tndibat.tx  fdtcondicl.tmdtb.  raeonceprus.id far ilccuiceiit.quocauct; 

/.ir}JuJmn.6f^.etquii^ibtlH,cumfit}A\ox\-  qu.)d  liqu.s  bcnx f  ridc.  lir  polIcMbr,  nort 

nuuieffcexiltiinanc.ioqttibibonaoicsid  habcaturratiotruauumconiumtoru,  nc- 

no  cof -quitv r ,  vc frudus aut  ahud  ctnolu-  quc  non  pcrccptorum. 
mentua»,q,IocorcicclfK,lucnratiat,cum       Scd ica  rcs fe habct.vt in toroiurc,/./»W- 
qujuctcun^  dj  compe4;oaguur,Domic    to.70.ff.de  re^.mr.^ncw  p  IpcciC  dcrog.uur. 
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^.MM.^.inLufitaniahoc  ipfuminualuine,  quos  iuris  auc  ciuiles  pofle  vocari  fupra 

GMzizsintratfat.dcexpenf.cap.2}.n.4t.idnC'  oftcdi,  &  quidcmidein  ilhs  probandu.q, 

dum  confucdineconfirmatu  in  Hilpania,  obtinct  in  fruCtibus  culturaquaeiitis,  quis 

lcd  ctiimJjp  tt.2S.parj.comprobitvm  cfl":  cxccrtis  argumcntis  non  incoloratccolle- 

finc  vlladiltinclione,  anparcicularc.nve-  gcrit.  Primo,quodhicfru£tusexfactopof- 

rovniuerfalcficiudicium.Thciaur.</f«/./V-  lefibris  nafcarur,  f  vndc  merico  lnduftna:  L 

demQnun.29jt  S.fart.  j.  commcmorat  ita  in  acccpto  rcfcrri  dcbcat  l.fruttm  tt.ff  dc  ifur. 

fenatu  Pedcmoncano  iudicacum ,  &  fe  ha-  tjr frucJ»  Secundo.  quod  ex  fcnccncia  Co- 

Ctenus  obfcruari vidifle, fubnectic ceftimo-  ralii Ub.mifcellan.t. captt.  4.  hi  tt  uclus proprie 

nium  Rcbu rti  qui  in  proarmio  dt  refctjiton.  induftriales ccferi & appellari poilinc.  Tcr- 

traltatuum  ccftacur,  hoc  ipfum  in  Gallia  ho-  tio  quod  lJefruttibtu.t7.ff.de  don.  int.  utr.tr 

dic  frcqucncari.  Huc  cciam  pcrcincrc  vi-  vxor.  ad  iuris  difpoficionem  coiungancur. 

dcncur  illa.quar  cradic  Ancon.  Fabcr.  decad.  Scd  his  &  (imihbus  argumcncis  non  cancu 

ti.c.tJetrrorpragmat.  defercdum  cflc  cxiftimaui,  quin  concraria 

fcnrenciamf  potierem  duccrcm  cx  ratio-^ 

CAPVT  OCTAVVM.  nibus  ,quas  fubnccto.  Primo,quod  furroga- 

ciutubus  teneatur  ciu/les  fru*  caut.iudic.JtJl.cMMff.fatf.nsna0ttmp.Cum cnim 

clttS  perccptOSreftitUere.  commodum,+quod  alioquin  cx  vfu  cdium  4 

*       *        J  aucarcaefcncimuscaleficquodnullam  auc 

Svmmar-ia.  parum  moleftiae  circa  pcrccpcioncm  ad- 

1  AnmfruHtbm  cmlibmidemferuandumfit,quodm  [erac'  idem  Suo5;  ^  pcnfionibus  qu«c  t  X 

fruatbmwdu/lrtaltbm.anpotimftquendumfittl-  «uiusmodi  caufla  reteruntur.iudicandum 

lud  quoddcnaturaltbm  conftttutumtlt.  cft.  Secundo  id  cuincic  noftcr  jV.dum  firu- 

2  Hationes  pro  prmaftnttntta.  ctus  pro  culcura  &  cura  ccdcrc  comme- 

3  RAtionet  contrariafententia.  moraC. 

4  Surro*atumfapu*aturam ttm in cutm  Ucumfur*  Cercum auCcm  eft circa locationemf  vr-  f 
r    iJtZZ '  omntm  iuris  definttionem  circumfcri-  P"d».nonadcomullumcuwinter. 

■  AMi  fWU     V  rr*  #•»»»»     •  »*  '  •*       **»l»r####V«#*-###      b  #  t  »""'1  V I  9  *  •  t 

bfrt  7  '  ccdcrc.vtctiamnccinpcrccptionc.  Qua- 

4    Intertjfe  an  momentaneum  facfum  intereedat  an  tc cum  rati°  & "cita lcx./. ciratioff.  debon. 

vcro  quodfuccefituoimultotlabortsrequtrat.  ^MW.voIuncas  &  mens  lcgis,/.  nonetubium.C. 

7    Vtfruttus  indufirialeijtcantur,  non  fufficerefiex  dt UgJ.CUmmuUtr.ffJo/ut.mjtrim.  difpoficio- 

fado  noftro  nafcantur,  modo u  fruOm  tttamftnt  ncm  ipfius  Mgczz,/.rcgu!a.§.Jin.  ff.de  tur.  & 

faHo  noftroptrcipi  potuiget.  facJJgnttr.  itcm  amputet  atque  circumfcri- 

t    Caujfa&rattonctquare^  bzt,Utadtpofttton,;S.ffdcadmin,fl.tut^cu^ 

utUbmtnbaciuru  dtfpoftttonejtparentur.  r  a  j  j         l    j  •      j  ■ 

9  Km  omnes frudm  ciutles  naturaltbm  adfcrtbiaut  P»ff"fe™'*bord.fac.  non  animaducrro , 

candemdifpifitioncmrectpcrc.  quatc  hocinprzfcncia  fic  rcfpuendum.  Ec 

10  Fruttm  ciutlts  non  inconucnttnttr  mixtotab  Ab-  &icapronunriarcoftendif  6.nu.  10.  Alexan- 
battdkloseffe.  dtxim.itkconjt/.^tffonf. 't44*1  .Menoch.4r^« 

1/    An  quod  de  penftont  vrbanipradii  obtintatttum  qu4tJIMb.2.caf.2to.n.2S.  Macth.  dc  A  fflift.  dt. 

in  mercedtbm,  quaacolonu  tnfrruntur.  tif.Nt*pol.44*.6.  quam  fenccnciam  fecutum 

W   1*1^?^^**^*™™*  nonpcllcncfufccpcatdcfenfionisloco,qu« 

/,   StatitSkfr^tt  mtntionem  frcitns  etiam  lt~  «jdncrfo  vrgcrc  propofui. 

cumhabereinmandantt.  1  r,m?  cnim  impugnacionis f  impccus* 

14.   Dtclrina  Andrta  iftrnta  defru&tbmtxfrudoptr-  «icilc  rcprimecur,  fi  ingcflcnm.incerciTe  v- 

trum  momcncaneum  aliquod  fatlu,  quod 

Viddifcriminisiaccrinduftriej  facilc  cxplicaripcflic,  quo  ftufius  produ- 

fruftus,  &  nacucalcs  incerluce-  cacur ,  incerccdac,  an  vcro.quod  multos  la- 

rct,proximocapiccplanufccL-  borcs  moleftias  &  folicicudincm  facpcrc- 

in  his  cnim  pcrccpcis  &  con-  peccnda  requirac.  Hic  cnim  obcincrcquaf 

1  fumcis  bon^  fidci  poflcflorem,  f  quacenus  diximus  dc  induftrialibus  fru£tibus,ibi  non 

facercpoflec,  conuenici:  in illis non idcm  idem  probandumeflc;  idquccuincicx  d.L 

iuris  cflc.  Inde  occafionc  fumca  mox  cxli-  ^.du  acquificionem  rcquiricquar  cx  operif 

ih t  alia  quarftio :  qiudiuris ficin  frudlibus,  locum habeac,  fubiicics cxcmplum dc  tru- 
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QttH  afftttationtomnium  centintatur.  bcre  reftituere  bonc,  tidei,exftantes,poft  li- 

Sjuam fignifi(attonebatmba>frucltu,quifer(tfi  tcmconteftatam  vniuerlbs.Quid  fauccm  4 

fotucruntfrtctfiant.  appe^lationcomniumcontincatur,/.<&;«*» 

SententiaFctrideBcUaperuca&Vltramontanoru.  <Jmtu.&  lfinau«f2,$fin.ffe«ljit.cQoccxi 

£^B^,ariM^ji«p  Yidcmurdumncdupyceptosjfiuccxftet* 

iiuc  confumtiiint,ied  ctiam  illospraftari 
dcbcrcqui  percipi  potucrunt,  coitituunc. 
Qua:  rcs cum fatis manifcfta u*t,ita fanc no 
pcnndc  conuenit,(|  vim  hqc  vcr ba fruttus, 
"fqui  percipi  potucrunt,rccipianr./.<77/w,/7 1 
naun ,6 2.  $ fin.ff.de reivmd.  ttc  Lgenerabter.ff. 
dcfru£UtcUHmfcrum^9.§frultU6.  aLascxor- 
dti  legi  tityapud  luiianum.jj.de  legat.t.  vidcntur 
illos  fruttusinnuere ,  quos  pctitorreferrc 
potuiflet.  L.  autcm  demum ,  $.  Ood.  derei 
16    Admijfa  Bdrtolt  inttrpretatiene  lUalocunohabe-    •vindltat.  itcm  /.  /.  Cod.  dc  petit.  hcrcd.  illos 
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Loriouexflicatto.  (tatu. 
Menocbit  de  kac  reiuduium. 
Sentcntiaauiioru. 

Ctft  exfltcatiotn  hac  exfluatione  rtitcla. 

ErrorttujdemCofi. 

Tutorem  regulartter  noncjfe  obligatumnifideltM 
culpa. 

ldtm  tjfe  in  afliontnegottorumgtfierum. 
Fretcrta  m  rt  locata,dotalitrcndtta, 
Cufiodiam  rti  cum  atqutjittont frutluum  nibil  ba- 
bertcommunc. 
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bit  m  itlo  qui  ab  tnttto  bona fidtifutt,  vel  caufa  ab 
ipfo  domtno  babuit. 

An  tttulus  excufet  a  frutltbus  pcrcipiendu. 
Sententia  GleJfa&iUam  fequcntium. 
Alberut,Vabri  &aliorum  de  hac  qutfitone  tudiciu. 
tiufdem  Albericifententiaprobata  &  ratuntt. 
InttUttiut  I.  fifundum.Cdtrtt  vmd. 


fruttus  rcftituendos  dccernitur,  quos  pof- 
fcflbr  potuiflet  pcrcipcre.Cynus,Pctrus  dc 
BcllapiT.&Vltramotanialii.vtillos  allcgac 
Banoll.eyex diuerfo.ff.de rci  vind.n.u..  quoru 
fcntetiar{-ctia,licct  cum  certa  diftinctionc,  4 
fubfcribit  hic  Saiycd  Idomum,  n.f.  putat  in- 


tottat  taqusalibitxfrtfitm  definttafunt 
Amdettam  verumfit  (uindijpojitio  altas  otiofafit 
futura. 

Interprctatie  dJfifundum  ,ftcundum  AriumFi- 

ntUumja^noua. 

Rattontt  quibusfuamopiniontm  dtfendit. 
Expofitio  eiufdera  FmeUt  per  auavrem  repudiata. 
Denuntiattonem  ante  contradum  mfittutumfa- 
Sa  tdconftqui,  vtquupromaU  fidci pojfcffore  ba- 
beatur. 

Quatn  vim  difiuncliua  oratio  habeat. 
Honfiifjiccrc  fi  atupud  aUegeturntftetiamidonu 
probatio  prs jletur. 
fo  Ko tffe  verifimilequodquis fiatim feipfitm torrigat. 
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Argumentt  a  centrariofenfunoniUamvimejfetvt    teteflc,anagaturdefruttib.antc  moram  p- 

ceptis,an  vero,qui  poft  moramqfiti  funt,ir» 
his  peritoris  pfonam  &  induft  ria  /pettanda 
eflcin  lllis pofleflbris.  Scdhanc  fentcntia 
mco  iudicio*j"  eodcm  loci  rccteimpugnat  i 
Bartol  us,  <j,  cum  d.Lc.  dc  illo.qui  p  iniuriam 
occupauit  alicnam  domum,  agatur,  &  qui 
violcntiaadhibuit,fit  fcmpcr  in  mora,/.  me- 
ritoffJcvi&viarmatm  &  alii,qui  in  cadera 
funt  c2atiAj.fiH.ff.de  condicl.furt.  itcml.fub- 
tracI.Cdcfurt.rtoti  fithccdiftinttio  proban- 
da,contendcs  hancdifficultatc  aliomodo) 
difcutiendam.vccuiurcdigeftorumhahc. 
Kon  omntdcnuntiattoni(rcdendumej!e&(ompa'  atur  ratio  fruftuum,quos  reportarc  potuif- 
rataquadamleges(umd.l.fi  fundum.  fctpctitor,  Codice.autcm  addatur  etiara 

Inauife  atq,  mbumanum  ejfc  fiquupratextude-  habcndam  rationcm  illius  commodi,quod 
nunuatie»»  ab  altofacla  fuum  contrafium  re-  ?0ffca'0T  fentirc  potuhfct ,  videri  id  in  o- 
fcmderevait.  (fcripttontm.     ,4..,^  ,_^„...»_r  _i  .  „  . 

MJajidetfuperunknthtncM  diumtcrgiucrfantis  introduAum ^^vtvcrfc 

Hm  prcctJcr;  argumentumab  vfucaptoneadfru-    tUr  in  *rtutri°  pctcntis,  quid  defidcrare  VC- 
fiiti  inprsfenti  quafitoneettaexfenttntia  FintUi  ^'^g^otient.ffJeobhgat.&acJion.idemJbf. 
Tofi  dtnuntiAtionem  ventate  tnquirere negligeni.    M  JlbcricJJjo  $.fruflwnuj.Balduin  hicnu* 
pro  malafideipofijfore  habetur.  j.Fab.nu  7.CoftaU.6$.  (f.m frumcnto.fJ.de con- 

16    Tatnam  mducere  malam  fidcm :  vbt  arguiturfo-    di#.  indebit.  Duarcn.  C.  dtnautic.fcmtr.fub  ru- 
mnmetufdcmFtneUi  tncitanduauaortbm  bricquifrutf.fint  refttt.  Panormx.  orauunu.  t4. 

Vtrus  tntdltcltu  auclorum  ab  todtm  Pmtllo per-  -  j/  ^  *7t  ATT ^  .  ,  5  D  .  /. 
pcramuumum.  '      ^ Cetcrum  idcm  Bartol.  dJ. 

domum  w./.cuiusopinionif  ibidcm  adfti-* 
Vid  circa  fruaus  in  bonx  fidci  pulantur  Baldus  num.z.  Alcxand  tnaddit.ad 
pofleflbrcobtincat.  cx  illis,q  Bartol.  vbiadducitlmolam,  Guiliclm.  Cu- 
fupra  comemoraui,  apparcrc  man.Ray.&alios  idem  probantes,  Sichar- 
potcft.  Hic  aute  intclligimus  dus  nu.4. Alexand JJxuMfcntm»*.  §fruc7ttft 
diUerfamtcaulfamcflcillius,quimalafidc  numero2.  rcfcrcns  idcm  fcntientcs,  vt  ait, 
rem  obtinuit,  cum  hic  ftatuatur,ccrtum  cf-  Angelum  &  A  nton.dc  ButricCaftenf./irf- 
poffcflbrc©ma«fruausdc-  dcnnumtr.4.Monnum.2.Rmn.confi/.t.lu 
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74  8         Comment.  Petr.  Gilkenii  ad  Lib.1 1 1.  Cod. 

nnmer.  i$.  in fin.  VzriQonfiL$$.numer.4$Jib.T.  dii,  quod  rationc  perfona?  quis  fentire  f>of > 

Grzmmztic.decif76.num.t4.liocv.qHdfi.26f.  fit.fcdconimunisiitirnationis//^?/'»*»»^;. 

numer.).  vbi  hoc  in  praxi  feruari  afhrmat,  ff.ad teg.^)quil.l.preti*rerum,6) ff  adteg.Fat- 

auttoresfunt.intcrcile,  anquid  petaturra-  f/i.Quodmdcprobaripoteft,quodcumc- 

rtonc  indufttia:  pcrfonalis  an  vcro  rationc  ius  lucri,  quodexcaufla  vicinitatis  vclop- 

acftimationis  communis.    Si  induftriam  portunitatisquisconfcqui  &copararcpo- 

fpcctcmusantucri  nos  debcrcquid  pctitor  tuifl'ct,non  habeatur ratto  lcgis  t.§.cttltas. 

plus  confequi  potuifiW.  /.  na«U,6).§fin.ff  f.fi  quid  in fraud.patron.  fiur.fit ,  non  exi- 

dcrcivindicateml.)9.  §.fruc7us.f  deUgat.  U.  itimetur  illcaudicndus,  quivltracommu- 

4.Cod.vndevi.cap.grauU,extr.derefiit.ffot.non  nem  & diligentis  patrisfamilias  confuctu- 

illam ,  quam  ex«rcerc  potuiflet  poflcflbr,  dincm  quiddcfiderct.  Dico  diligentit  quod 

argumentJ.}  ff.ddUg.Faktd.itemLceterumff.de  non  probcturticntentiaCopi.quicumin  i 

r«-w>«&.quxfancpropius  vrgcrc  videtun  tracl.defrucUib.i.tit.).cap.p.  hancipfamopi- 

Sinautemcommuncmzftimationcmfpe-  nioncm  retuliflct.tandemcap.io.illosfru- 

ttcmus,nihil  referrc,  an  pcrfona  petitoris  ctus  in  rcftitutione  vcnirc  contendtr,quos 

velpofl*cflbrisintueamur,&itaaccipicda/.  diligentiflimus  patcr  familias  rcferrc  po* 

domu.$.itel.t.cMpeut.hercd.Lcuduic.%.fi.ff.de  tuiflct:  idquc  dcfenditauctoritatc/./////tt'. 

7  ddtLeditt.^Vctxvt  ¥  zbcv  J.frttitus  72.ff.dere-  §.Modefitnus.ff.de*dminifir.tttt.  I.  quidqmd.  C. 

guUur.verfegoergoputo,  aliterrcmcxpcdic-  dearbitrJutel.  quibuscaucrctur,  hxcvcrba 

datn  putat,  vtintcrfit,  an  iureactionis,an  illaminrerprctationcmadmittcre,vtrcfc- 

vcroofncioiudicispctanturfructus.  Sina-  ranturad  ea,  quaetutorisautcuratorisJaca 

ctionis  iurc,  obtincrc,quxftatutafunt,//?  vel  lcui  culpa  minorcs  amifcrint,vclcum 

nauU6>.ffdcreiv:ndc.  fin  autcm  ofHcio  iu-  poflcnt,non  acquificrint.  Idcm  in  ncgotio- 

dicis,tocumhabcrc  quxd.Ldonum,$.C.derei  rum  gcftore  cucnirc LJipupitti.§fin.ffidcne- 

g  vind.  cauta  funt.  Cetcrum  hancflcntcntia  got.gtjl.  Huc  pcrtinere,  quod  vulgo  receptu 

rcprehendit  Mcnochius  recuper.pojf.remed.  fit,  commodatariii  in  cuftodicnda  rc  com- 

inu.419.  quod  mamfcftam  diuinationem  modata,crcditotcminc5fcruandopigno- 

prar  feferat.cxftimans  cruccminterprcti-  rc,  vcnditoremintucndarc  vcndita,con- 

busex</./,iow«w,hadcnusrlxamaliomodo  ductorcm  inrclocata,maritumin  dotc,fo- 

rcfigi  deberc  ,vtci\m  dJ.ddiiciatur,  fructus  ciumin  rC  communi  illam  diligcntiam-» 

pcrccpcrit,  autpercipcre  potcrar.cumo-  pnrftare,  quam  diligentiffimus  paterfa- 

mni  caufla  damnieflc  rcftitucndos,  nihil  milias  curandis  &  confcruandis  rcbusad- 

quod  pugnct  cum  ditf.  I.finauu  62.  ibidem  hibercfolct ,  l.ficut  certo  ,  §.  t.ff.  commod. 

conftitui ,  curn  appcllationc  damni  ctiam  Lcufiodiam.ff.  depcric.  rjrcomrnod.  rci  vend.  l.fi 

lucrum  contineatur,/./.  §.meriio.ff.nequtd  moref  §xonductor.ff JocatJ.tnrcb.ff.de  iur.dot. 

intoc.publ.&c  proptcrcaracite  infmuet,  peti-  Scd  lanc  cunvf-  m  pra?fcnti  colicttioncgra-  1 * 

torcra  poflc  pctcrc ,  quod  ipfe  emolumen-  uitor  hallucinatum ,  indc  colligi  potcft,  $ 

Ci,(ircpotitusruulct,adfequi  potuiflct.Scd  ccrtum  fit.tutorcmnonitadcfudarcdcbc- 

lancmcchaec  rcfponfiorcmomncmintu-  rccirca  conieruationc  rci  pupillaris&ac- 

to  collocarc  vidctur.  Si  cnim  in  perfona  quifitioncmcompcndii.quodindedeccr- 

petitoris  ratio  eius  ,  quod  flngularitcr  in-  pi  poflct,  vtvigilantiflimus  auifqucfaccrc 

tcrfit  fithabcnda,vt  conftituuntomnesil-  tcnctur,fcdfatiscflc,fiillamTcuramimpc- 1 1 

li  ,qui  Bartolumfcquuntur,&ipfcMeno-  dar,quam  patcrfamiliasexbonafide  acco- 

chius  dic7.  remed.t.  ^.417.  cum  tamcn  nus-  modarc  folet./.#.  a  tutorib.ff.de  adminiftr.tut. 

quam  mcntio tiat  fingularis  vtilitatis ,  cur  ejrcur.  d  ljquidquidtC.  arbitr.  tutel.  vbi  non  de 

probabimus  conciliationcm  cadcm  labc  leuiflimaculpa,fcdlcuitenctur,t//  Albcric. 

infcctam  ?  cuius  alium  Menochius  accu-  n.t.Satyc.n.t.DecittsUontra£tus,2).n.)7ff.derc 

fat:  autficiuscommodi  ratio  habcndaeft,  guLiur.Petr.Faber.ibid.n.i29.BartotJ.quodNer- 

quar  caufla  cft ,  q  uod  idem  in  dJ.  domum,dc  uaff.depofit.\nu.)2 .  Baldus  Lqtu fortuitU.  Cod.de 

pcrfona poflcfrorisloquente non adraitta-  pignoratutc7^ngeL*^reti.in§.dctionum,Inftit. 

?mus  ?  Conftituoigituramplectendamt  t&4/7.«U>.Idemetiamteuenitinnegori- ij 

LgenerdUter.yS.num. }jf.de  regul.  iur.  non  in-  orum gcftorum  actionc ,  no  enim  culpa le- 

tct  cfle,vtrum  verba  concepta  fintin  pcrfo-  uiflima  ibidem  praeftatur  fed  leuis,  /.  tutori. 
nam  petitoris  aut  debitotis;  vtrobiqj  enim   cdenegot.  geft.  ey-ibidem  BartoLnu.j.  Albericm 

non  haberi  rationcm  peculiari*  compen  -  tlnd.numi.AUxandjjum.i.DeuusditfJ.contra- 

ttm 
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ffusnumer.3S.retrusraber.num  9- Hippolytusk  sdil.edift. itcm  l.quoddiclum ejt.ff.  deindien» 

Colltbus  tbidem,vcrf  decimum  eft.  i^iretin.  d.  addtff.  item  l.  cumfundus.  ff.  de  ieg.  commmtfi 

§.ufHonemnumjSt.  Bsrtol.l.  auod  Ncrut.ff.de-  Menoch.d.remed.recup.pojjeffton.nu^»2. 

^tf//7.».;-f.Quainrcnonprxccntmc,Vultc-  Ha&cnus  de  fignificationc  horumver- 

luminfuisdtjceptattontbus  forenfcap.it. obhzc  boru.Excipitjalianonminuscontrouctla  1 8 

opinioncdillidcrc  propter vcrba  Impcra-  quxftio  ,  an rciliccttitulus  quemexcuicta. 

tons,  Jnfttt.de  obltg.qux  exqutf.contr.najc.  Scd  rrudibus  pcrcipicndis.  Et  glolla  quidem  /. 

cum  ld  m  ccrtis  calibusobcincac ,  natura  JiJundum.C.deret  vtndtc.arg.tt.l.ttem  hoc ,  con- 

autem  concractus  alitcrcomparataiit ,  vt  tcndit,Bartolus  num.j.  Sc  lbidcm  Baldus.i- 

re&cfcripcum  rcliqucruntibidcm  Baldui.  tcmSichard.  nu.$.  quiauccoreft.iraonmcs 

»um.i7.<JMynftng.numer.i4:  Hotoman.inverb.  pcnc  icntirc.  Iafon  d.^.fructusnuio.l  39.Jf.de 

ad  exacitjftmam. Zaf.  tn  enarrat.  eiujdem  tttul.  leg.i.  ybi  dicir, hanc opinionem  comuncm. 

nu.14.  nonanimaducrto  quomodo  ldpro-  Panor.^.r.3/vf»**,».7.Bcrous»./*.  vcrffcntda 

t4  ccdcrc  poflit.  Scdvt  hxc  ipfaallcgatiof  Jit  comlujio :  pluresidcm  adftruentesrcfcrc 

aliquo  modo  fcrcndacllcr,  irafaneillum  Vott.tn  §.fivcroalienam,n.6My^[\n«. nu .10. 

minimc  audiendumputo,  dumargumcn-  Schncid  ».7.Nicaf».tf.Zai. tnttt. dcretvind. 

raabillis,quibuscommodatalocata,indo-  proficcrurin  quxftioncquomodomalxfi- 

tcmvclindepofitudacarcscft.ircmavcn-  deipoflcflor  teneatur,  omncs  gloiiam  lc- 

ditorcducit.  Nam  priorcmquidcmadcx-  qui &M\\\o\.Soc\x\.tnfuitfallcnt.tnvcrb.7HaU 

actiflimam  diligcntiam  m  rc  confcruanda  jiJei,Dec\us  d.l.generaliier^2.n.  6jf.derfg.tur. 

tcneri,  l.tn  recommodata,rS.  confitcor  dc  cc-  Oldendorp.t/ty/y.  alt.2fttb  rubr.  defrttcitb.  n. 

tcns,  niii  certoscafusexcipias,nonvidco.  3-  Huic  tamen  coclufioniaducrlanturilla, 

quomodo  id  jpbare  pofllr, vtvidercliccta-  t\tti.c\\mtnx/.fcdJipartits.i2.jj.quodmet.caujft 

pud  cundcBartoluDeciu  &alios.Quain  rc  L1.C0d.de fd.inJtr.&iurehajix,Ub.to.l.qttcniad- 

hectnihilccrtiinplcntiajpnuntiareiitani-  modu.C.dcagrtco/.&cenfit.Ub.it./.io.§.pcrhar;c. 

mus,  tamc  lllud  quxiiero.quid  cuftodia  rei  io.cumfeq.jj.qutinfraud.ered.gej/fum.  1.2.  C. de 

cum  acquilitione  communc  habcat,  cum  fruft.&ltt.expetif.t.patn,  27.  §.i.jf.demirior.  in 

non fit  abiurdum ,  durius cum lllo agi ,  qui  integr.  rrfltt.  in  quibos  malx fidci  poflcflbr 

inconicruandarcfcncgligentcprxbucrit,  hcetcitulo  fubnixusiic,  camc  nihilominus 

"  U.inprinc.ffquoJwjraud.quam  in  augcnda,  ad  rcftitut  ioncm  fructuum,quos  percipcrc 

eU.6.§.2./.jt  fttri/is,  §.3  ft '  deaci.emt.&vend.  potuiflcr.eftobligatus.Hinct  Albcricus</.  i<? 

Placerct ltaquc ciufdcm  Copi  fentcntia,  fi  i frucius.ff.de  rct vir.d.n.6.  poft Cynum  & Pe- 

dcfinitioncm  fuam  ad  diligcntis  &  expcr-  trum  conftituit ,  titulum  tantum  prxfidii 

recci  patrisfamilias  rationem  cxigcrcc  ,  vc  non  dcfcrrc ,  vt  cius  prxrexcu  malx  fidci 

tunciccundumilla,  c\ux  mo\codemtttu/.i.  poifciTor  horum  fruchium  prxftationcm 

Itb.t.  captt.ti.  fubncctit .  mbilinccrcflepro-  rccufarcpoflic.  Idcmctiam  pronuntiatFa- 

ponamus  inrcrilla.quxpctitoraucpoifcf-  ber^cw^/V<?.§.».7,Angel.».$>;/>/.quamui$ 

lbrconfequi  poruiilcc.  SiquiscamcnBar-  illius  fcntctia  ambiguiratcmhabcatjpptcr 

toli  opimoncm  ob  au&oricarcm  illorum,  xc\at\oncmz&g\o\Vam,d.ljifundum,Baidiiin. 

qui  candcm  commcndanc  ,  non  puccc  rc-  nu.f.Bercho/d.etrcajiu.  Wejcnbcc.num.t6. Lori* 

fpucndam  cflc  ,  non  ccndam  magnopcrc,  ot.de  frufi.&impenfaxtom.so.Moltn.tncorsf.Pa- 

i«icd  camen  id  admonendumf  lcctorcm  cx-  rijienf^.u.qtuo/imfuit  :2n.^o.  Vttltetttstn  fui* 

iftimo,  traditioncm  Bartoli  cx  caufla  mo-'  difcept.forcnfc.20. Uirenoch.d.remcd.ts.nu.607. 

dcrationcmrecipere.vtnonobtineatinil-  Copustntraft.de frtttt.  /tb.  i2.tit.4. r.j.quibus     t  • 

loqui  ab  initiobonxiidcifuit ,  fipoftcalis  mcoiudiciomeliori  caufla  fubnixis  liben- 

cum  lllo  conccftccur,  cx  indc  luns  mccrprc-  tcradiencior.  Probabilis  cnim  ratiofrcddi  %ej 

tationepocius,  quamcxrci  vcntatc  malx  potcft,cur,  quiiufto  inttio  furfulrus,cuius 

fidci \u<\\cctuxljcdctfi,2<,.§.fiantc.ff.  depcttt.  caufla,  quam  aliorum  fauorabilior  clle fo- 

hereJ.Jtct.l.i.C.Jcpetit.heieJ.l.2.Cod.dcfruct.&  \ct,l.elam,6.ff.de  aJqu:r.vcl.tmttt.po(fcJJJjide 

lit.expenf.  Secundo,  vt  non  proccdat  in  eo,  cofunJo,40.^.ftruu  tt:'u,coJ.tit.l.2.ff. deiti.aftuq. 

1 7  qui  f  cauflam  ab  ipfo  dommo  habucrit ,  vt  pri./.tlluJ^o.ff.Jcpcttt.  hcrcJ.h  poft  lite  conre- 

crc\\\totc i.r.C.de  pignor.aft.  vbtBalJus,  ^A-  ftatam  omncm  cauflam_.  prxftarc  coga-  * 

Ux.d.§.frucT,/.!o.fJf/cgat.r.n.i.quo  pcrtinec  tur.  l.fecund.  jj.  de  vfttr.  &fruft.  I.  cum  fttn- 

is.c;  rcexpoftracrodominorcftituit,aquo  dus,3i.Jf.derebuscred.ficert.pet.  &  nomina- 

ctiam  caullara  habcbzt,/finautem.§. Jin  ff.de  tim  ctiam dc fruttibus ,  qui pcrcipi  poflint 
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tcncatur,/  z.Cdefrucl.cr lit.cxpenfli.  Ced.de  intellc&a  fruftta  mcmbranas  occupatura 

pet.hered.l.7.capJedeift.§.deio,$.cum  $. lo.per-  cil'ct,quippc quac nihil dcciderct, dc quoa- 

t»dctunito,§.4.eiuJd.ff.eod.tt.&c<\u\ la ronailc  pcrtc non conftarct.  Etfi fbrtequis obuci- 

quidcmdubitare oc  iurc  fuo  incipit,/.»«»0,  at  (ingularcm ex  cadcm lege  dchnicionem 

Cdeadquir.  vdamiti.pofjcjf.  non  tamcn  fem-  pcti,  quod  dcnuntiatio  antc  conctact u  fa- 

pci  vcramreinociuahabcc ,  autiuftacauf-  cta  cmcorem  inmala  fidc  conftituat,  fuc- 

la  lc  dcfcndcndi  ca  ec ,  argum.d.l.40.&l.qui  ccdct  rcfponfio  Arii  Pmelli  authcnt.  f  nift 

fcitjs jj.devfur.drfuct.il  clemcntius  cum  il-  tricennaU,C.dcbon.matern.num.i6.<jr Jeq.  cxi- 

lo agamus,qui  iam ab initio crucntata con-  ftimantis,id  ex  cadcm  l.nullo modo  cuinci 

fcicnciam  habct,^ '  t.aitpr*ter.§.perhanc.zo.cr  pofle,  fed  vltradcnuntiationem  requiri,  vc 

l.patrt,27.§.r.jj.dc  minorAn integjrejltt.  Accc-  alio  modo mala  fidcs  arguatur,  q,  in  l.men- 

duntlcgcsfupradelignatar,inquibusfi  ius  tiotfiatdiucrli modi,itcm quod fru&us ita 1 S 

Ipecialeveriari  dicamus,coauxilii  confugi-  dcmum  cogatur  reftitucre,  li  probatu  fuc- 

mus  quod  dcploratum  cfle  Bartolus  /.  repe-  rit  illum  mala  fide  illos  perccpiffcquod  ad- 

tt,r6.j.u  qui,num.i. ft.de  quaft.Vanermttan.  cap.  ieduri  Impcratoies  non  videbantur,  fi  tan- 

r.decoi/feii.numj.Aicet.iiuerhard.m/ecoaftcci^  taloliusdcnuntiationis  viseflec.  Sccundo» 

ati>num.2.  ahiqui  dodtotesrcctepronunti-  quodcrroriurisnonimpcdiatprxlcriptio- 

ant.nili  id  ipfum  ratione  confirmctut ,  qux  uc.arg.d.i.r.&authen.  Tertio  q,  dcnuntianti 

fancvt  in  vnaaut  altcra  legc,  ita  profccto  o-  aliq.d  non  cogatur  quis  crcdere,  / fiquis  trft- 

mnibus  prasftari  non  potcrit.    Non  cft,  ctatus.ff.depoJit.ct*  Bartol.tbtdcm  Dcc.crCagnol. 

I  quod  hic cemcrc  t  cum  Glolfa  &:  aliis  flu-  l.qttimaUcrtut  42  JJJcreguUur.  Eoer.  dectfn^. 

ccucmus  otootcx  Iftftndumhoctit.  qua  lm-  num.tS2.FettnxaD.2.numer.6.extr.depraJcrtpt, 

perator  huius  pronuntiati  duritiam  miti-  Quarroquoddc  illarc  iittextus  cxprcfliis 

gec.&  ad  fincs  conucnicntcs,vt  illi  putant,  L12  fimaior.  C.  derefctnd.  vend.  vbi  dcnuntia- 

rcuocet,  vtdefructibus  pcrccptisconueni-  tioantecotradtum  etiam  abfolutumradta, 

ri  poflit,  quafidchis,  qui  pctcipi  poflint,  nonconftituitqucminmalafidc.  Quinto, 

gratiam  feceric.  Quamuiscnimargumcn-  quodc3liscrcdulit3sf  vr  vocat;iutenoftro 

cum  a contrario  fcnfufic  fortiflimum/.  z.ff.  improbctur.Scxto.quodfamapublicanon 

1  de  1 0 cui  maneLcst turis i .  camcnillamtvimno  dicaturcontaminafealicutushdem,2?4^«r 

habct,  vt  quxcerta  lcgc  &  difcrtis  verbis  cap.vigttantinum.f. dcpr4fcript.Fetin.dxapit.fi 

cauta  funt  lubmoucar,  /.  de qutbm.ff.de Ugtb.  dilrgcnrijnim.s./ltjuit.dcaf.rjS  w.//.maiorcm 

irem Ljiquu rcus.fj.de pubticjud.  comparatio-  vim  &  cfticaciam  habere  publicam  &com- 

ncfactaprincipiicum  finc  vtriufquclcgis,  munemhomioumvocem,  qurmdenunti- 

itcm Lcumnonjolum.§./iftliuautcmfamiltas  C.  atione  vnius.  Si  tgitur  f  ubtilifl  mi  interprc- 

debon.qttaUb.  (xcwmLvemo.  C.quiteftam.fac.  tisargumcnmmotinihildemalafide,quae 

/>i>//.confcratur  vteadem  g\o(£xi.vt  tiberu.C.  cx  dcnuntiatione  colltgcnda  fit ,  decerni 

<^«>//ii/.iccmgloflaiurtscanonici,w/'.ygw-  conftituamus,  rclinqucturid,  dcquoagi- 

ftcaftixxtr.de verb.cempet.itcm  alia,  cap.  cupi-  mus , lcgem ,  nc otiofa  fit, ita  laltcm intcr- 

putes>deeUcJienJn6.tn§.f}>ftpervigtntij»verb.  pretandam,  vtquid  noui  circa  fructus  dif- 

^■/frAingenucfatcntur,quibusAlbcricus  d.  ponac,  quod  cumfupra  minimc  probauc- 

//.»*wf.'VAlcxand.»irw.iJ>.  Socinus  »*»».*.  ucnm,rcsipfacxpofccrevidcrur,  vcqua cx 

idcm  NicolEucthzrdjn  toc.argttment.acon-  codcm  Pincllp  allatafunt,  ordine diluan- 

trarftnjunum.ro.  Poflet  pro  defcnfioncc-  tur.   Initioiraquct  confhtuonedumfra-  *■£ 

l  iufHcmtGloflae  quisforrafle  contcndete,  gilcm,  fcdindignam  tantoviriacumincal- 

tunc  demum  hoc  argtimentum  etiam  cum  lcgationcm  cfle,h$c  vctba  vel  alio  modo  id. 

anciquacione  admittendumefle  .cumdif-  innuerc  quodprartcr  dcnunciacionem  ad- 

poficio  alias  omnino  otiola  fit  tutura ,  vt  huc  alia  racio  implenda;  malx  fidei  cxiga- 

fcripcu  rcliquic  cadc  C\o^.l.xtttlaauc7oriu-  tur ,  cum  lcx  aperte  prae  fe  ferar,pracrcxenti 

te,d.L  crauthenr.diaconiffa.C.  dcepifc.  crcUrU.  malam  alccrius  fidem  id  incumbcrc ,  vt  do- 

quam  gloflam  fingularem  dicuntLudouic.  ccat,tvcl  denutiarioncm.nc  crocrcr,  quod  tf 

Romau./'»  l.ficumdetem,itcm  Alcxand.  ab ,  diftrahendis  non  cflcr ,  ad  volentcm  accc-  * '- 

lmohibidem  num.rS.ff.fitut.matrtm.  qui  cius  dcrc  ad  cmrionem,  facla  cflc ;  vel  quod jp- 

reitcftimonium  quoquc  dcnuntiatBarto-  bct,  q,  3110^^0^318^^6^61^3x1^0:0^ 

Jo,Baldo,Fulgofio&aliis,Iafon/.  rcconut»'  \cQs\uTit'.Sifundkmveftr*mvt/lisptTdemn~ 

cti.ff.de  Ugat.3MH.1Sz.  P  orro dJftfundumt\t%  tiatiovem idmantntilm  veUrtttm  ad  mttomm 
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sectdere ,  queddiftrahentis  nenfuerit.nonrtOa  tantcr  nocere :  quod  fierct.fi  falfo procura- 

ii ,contraquemprecesfuttdtti<,comp.ir.wii  i  eU-  torivclhcrediabaliodcpofiram  rcm  rclh- 

iie  modo  maUfide  contraxitt  tam futtdttm  ve-  tucrct.Lcx  Vero /.  &*.fj.  deee,ptr  qucmfatf, 

jlrum  conjhtutum  probantibm ,  quam  fructm  erit.  nihil.cum  prxfenci  quzftionc  commu- 

quos  cumfidemala ,  pereepiffe fucrit probatum,  ne  habet ,  cum  nihil  lbidcm  apcrrc  ftatua- 

aditmprafesproutnctarejttiut  iubebtt.    Porro  tur,  & fi  quis putctaliquid  ccrri  dcccrni,  id 

*8  non  rugit,  aut  ffugcrc  debctomncmvel  intclligendum  fit  dc  vana  pcrfuafionc,  & 

prima  rudimetain  iure  noftro  poncntcm,  fa&i ,  cuius  verirarcra  facilc  cxplorarepo- 

difiunaiu^orauonisiUamvimcilc.vtfufli-  tuiitct,adcovtvtriufqucdccifionis  vna  Sc 

ciacalrcrara  vcramcflc.f^. inaltcrnattuicde  cadem fircaufla.  lbi  cnim noccr,quod rcm 

rcguUur.i»4.vbiDynmn.$.atqueBoer.maddit.  noninueftigaricquzaliccr  fc  habcbar,hic 

cap.interceterdt,cxtr.derefcript..vbiPanormit.  concra.quodresiracomparara  dfct,  vtfi- 

i» }. notabtLteltnm,  Decim,ImoLl. U quiducen-  gnificabatur.  A ut igitur vcre credidir rctn 

ta.g.vtrum  ff.de  rcb.  dub.BartoLn...NiceLEuer-  alicnanris  non  cflc,&  non  potcft  lc  cxcufa- 

hardJn  loc.ab4ltcrnat.numJj.124jf.deverb.Ji-  rc.cum  fit  in  mala  bdcJ.bona.ff.de vcrh.jignif. 

gnifivbiGbjfa,  t^lberic.  ^Utat.  Brechem,  autdubitauitfblu&danoipficft,q,mcljui 

FoUerim cr ala.   Quodcumitafic,  noncft,  rem  omnen6indagarit,/.y/«w/flr,/j.C.^fr<- 

quod  infcriora  vcr,balcgis  nosa  vulgari  Sc  fcind.vcndit. quam  in  przfenci  difccprario- 

rcccpta  cxpofitionc  abducant,  tam  fun-  netantopcrecommcndatPincll.  plahent* 

dum  veftrum  conftirurum  probantibus,  hilaffinirariscumhacconrrouerfia  habct. 

quamfru&us,  quoscum  mala  fidc  pcrcc-  Enimuerotncmilct  arq;inhumanuvideri  $  * 

piflc  fucrit  probarum,  adicus  prxfespro-  dcbet  poftularufupplicancis,  qui  pecicre- 

Z2  uinciz  rcftiruiiubebir.   Expcditat  cnim  fcindi  contra&uaie  inftiturum,  q, foccr i- 

huiusmodi  folurio eft ,  quod cum  non fuffi-  pfius  nunriaflctcmrori.ne  copararcr,cu  ex 

ciataliquidallcgari ,  fcd  probario  quoque  tcxtunoncolligatur,  foccrufuiflcdominu 

neccflaria  fajj.§./cd  vt  probari.ff.deoter.no-  fundi,&  fi  fuiflet,  nemo  ramcn  co  prorextu 

ui  nunt.iteml.  cum prectbm.  CodJcprobat. cir-  fa&u jpprium abolcre potuifict/. cu  kmatre. 

cumfpc&e  Imperarores  rcfcripfifle  ccn-  cJeretvindic. 

fendi  funr,  qui  fcprobacionem  dominii  &        Jn  eadem  caufla  &  fccundum  eft  argu- 

malx  fidcicxigunt,  huncin  fru&uum  rc-  menru.t  vrmunus  fcil.  impoficu  fuftincrcj  j 

pccicione,indc  in  fundi  vindicacione  :  ma-  non  poflic  Primo,  quod  ad  fummam  prz  • 

lamauccmfidcm  ex  dcnunciacionc  argui  fcriprionisjo.  annorum,fideiurcciuiliq- 

•  0  iam  antcadcelararumcrar:  id  addicur,  t  rarur,  noninrcrfir,tanmalxanbonxfidei$4 

dcberc  &  hoc  jpbari,  ncc  vlla  in  lcge  vcfti-  quis  litJ.i.C.deann.except.  item Pinel/m d.  Uco. 

giumcft,  q»id ,  iam  q,  conftirurum  crat,  »./o.Secundo,quodncquidemab  vfucapi- 

corrigcrc  volucrit ,  ncc  ctiam  iuris  noftri  onc  ad  fru&us  hoc  cafu  quis  argumcnrari 

prxfumrio  id  concedir.vt  ftatim  quis  id  fa-  poflir /♦/»  bena,tf.§in  contrartumff.  deadquir, 

ciat,  /.  nonadca.ff.  dc  condit.  &  demonftr.  vbi  rer.dom.  Que  fundamcnto,taquam  tutiflt- 

Gleffa,Bartol.  Ca(trenf.&  alii.  Acccdit  dein-  mo,vtitur  iclem  Pinellus ,  dum  errorcm  iu- 

dc  illaabfurdiras,quxhancinterprerario-  risncgatquemexcufareafru&ibus,/.i\C.<& 

ncm  confecurura fir ,  quod Icx  vcnti  vicem  refcind.vendi.part.cap. 4.  nunt.  14.  Dandc fi 

obiruravidcarur,  quippequznihiladferat  communem  fentcntiam  contra  cundcm 

atquedcfiniat. concra /./ ff. ad municipaLl.fi  Ptnellutucamur,  quodinter errorciuris Sc 

quaxde.  ff.  de Ugat.neapit.fi Papa,de  priuit.  in  fcicntiam  intcrfir ,/.  fipererrorcm,cujcqJ.i,ejr 

jexte.  j.ff.deiud.  nihiladhuc  rimcnducrit.tq>lc- 

His  fundamentist«aclisnon  cft,quod  gcsconftituatillu,cuidcnuntiacucft,fcire, 

*  quis  exiftimec,  illa pcr  rcliquas  eiufdcm  Pi-  dJjijundum,zyxt  (altc  poflc,&  dcbere  cxplo- 

nelli  machinas  conuclli  pofle.Quamuis  c-  rarc  vericacc,q>  facile  confcquecur,fi  illu  ad 

nim finc lcges ,  quz  non  omni dcnunciacio-  iudiccm  vocarit,aut a  vcnditore  id  ficri dc- 

niinnicendum  eflcdcclarcnr:  ramcnnon  CidctctexLdiffamari.C.deingen.  Vltimutar-  $4 

candcm ,  quam  lexnoftrararionemhabct,  eumcntu,q,  idc  Pinclll*  rcfelli  poflcncgar, 

Lenimftinficiatmjj.ff.dcpojf.  conftituit,  dc-  racilc  dilucrur,fi ncgcmus  veru  efle,q,  ab il- 

nuntianti  proprerea  ftatim  eflc  adhibcn-  loproconftantiaflcrirur.famanoinduccrc 

damfidcm,quodquisfacilccredcndopof-  malafidc.Quodn.famaidimpctrcr.audor 

ficinpericulumincidcrcautaltcriincogi-  cRKmJ.Celfm.ff.de  vfurpat. &vfucap.nu.tt. 
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urg.l.  cum  quidam.§.quod  dicitur.ff.de  dcquir.vit  fidcm ,  fi  quis  cmat  rcm ,  quam  fama  publi- 

omittcnd.  herJtcm  cap.quanto,  & quofiUm,extr.  ca  &  gcneralis  alicnam  eflc  pcrhibcat,  fcd 

de pr*fumpt.&ibtd.K^jlex.(fr  AlbdnJndpoftiO.  quod  ldtunc  dcmumobtincat,firama:au- 

Aobut tncquoniam , extr. depra(eripM.4<f.  Fclt.  ftoritas aliis  probationibus  vcl  indiciis cli- 

cdp.cumcontingdt,n$.extrJerefiript.BdibJnre-  datur,putafiquisidoncumve!probabilem 

petit.i.Ceifiufdrt.jJt.i?.vbiz\iosa.\\cgAt,An-  titulum  pioferat  dominiifui,atqucoftcn- 

gelleum qut  //.§.  in  PubUcUnd.  f.de PubUcian.  dat,  forte  lnftrumcnto  cxhibito,  &  longif- 

tnremacJwn.Mdttb.de  t^Afjltft.decifi Heapot.  fimotemporepofledcrit,noncflchoccafu 

jOong.CepotUintrac7dtJefcruitut.c.20M.2.So-  credendum  famz,quodnosetiamobtine- 

cin.confi2/JnftJib.i.  Socin.iunior*onfi6o<.n.$2.  ncrc  in  dcriuntiationc  libcnter  conccdi- 

lib.\.Menoch.dedrh.quaftM.2.caf22i.n^.  Ncc  mus,  vtncdumhoccafu.fcd  aUisctiamfi- 

eft,q,  laboremusdehis,qabcodcmPincllo  milibus  ideobtincat,  vtfcilicctinarbitrio 

cx  Baldo,Fclino,Matth.dcAfHi&  itcBart.  iudicis  id lpium  vcrlctur,  tta  Mer.o:hiui dttl. 

adferurur  li q u i  d e  Ba rto  1  .d.l. Ce ifitsn. rX. apcr-  cdf.22$.n.ia.tjyj.AtberieA.l.pfuudum.nH.2.  & 

7  tc  contrariu  f  definit-  Mdttb.de  Jfftitt.decif.  4.Bdib.in  2. &jjoppoftt.id*m  EdbMtt.l.  Ceifm, 
Nedp.t//.n.tr.¥c\ix.fidiiigeti.n.$. Bz\d.e.vigi-       mtmer.ug.&tbtdem  CUuditts  ScifcLnu- 
/*»//,».;.nonidconftituunt,quodinisal'i'  merojo.  Sdljcetmrm- 

nello  adfcribitur ,  fcUicct  no  induci  malam 


Finis  Ltbrt  Tertii  Codicu. 
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Tit  Anbonxfideipoifcfor.&c.Cap.S.  72t 

*.*.«*.rf*.inLufitaniahoc  ipfuminualuiiTc,  quos  iuris  aut  ciuilcs  poflc  vocari  fupra 

Gaxzizs  tntnfat.dtexpenj.cap.zi.n^f.id nc-  oftcdi,  &  quidem ide in  Mis  probandu, q, 

dum  confucdinc  confirmatu  in  Hifpania,  obtinct  in  truftibus  cultura  qua-iitis,  quis 

fcdctiam//^  /i.i//4r^.comprobatum  cff^  cxcertis  argumcntis  non  incoloratc  collc- 

fincvlladiftinaionc,  anparticularcmve-  gcric.  Primo.quodhicfrucliiscxfa&opof- 

rovniucrfalciitiudicium.Thcfaur.^.^-  lcflbris  nafcatur.f  vndc  merito  induftnx  - 

dcmont4n.29jtS.f4rt.  ,\  commcmoratitain  acccptorcfcrridcbcat  lfruffusi$.jj.dc%fur. 

fenatuPcdcmonunoiudicatum,&fcha-  &fru£r.  Sccundo.quodexfcntentiaCo- 

ctcnus  obfcruari  vidiiTe,  fubncftic  tcftimo-  rafii tib.mifcelLn.$. C4j>tt.  p.  hi  frudus  propric 

nium  Rcburfi  qui  in  procemio  de  refctjmn.  induftriales  ccfcri  &  appcllari  poflinc.  Tcr- 

trstUtuum  rcftatur,  hoc ipfura in Gallia ho-  tro quod  l.dt fr1aiibm.t7.ff.de  don.  tnt. w.ty 

dtc  frcqucntari.  Huc  ctiam  pcrtincrcvi-  vxor.  ad  iuris  difpofitioncm  coiungantur. 

dcnturilla,qua»cradic  Ancon.Fabcr.  decdd.  Scd  his&fimihbus  argumentis  nonrancu 

ii.c.tJctrror.pr4gm*t.  defcrcdum  cfle  exiftimaui,  quin  contraria 

fencenciamfpotiorem  duccrcm  cx  ratio -J 

CAPVT  OCTAVVM.  nibus,quas fubncfto. Primo,quod furroga- 

.    .       f. ,  .        rr    .    r    rt  t  tum(apiatnaturamcius,incuiuslocumrcs 

An  hon& fidet  pofcfor  tnfrucltbus  lm rog^ur/, 


ciuiUhas  teneatur  ciutles  fru* 
tttts perccptosrcjiituerc. 

S  V  M  M  A  IL  I  A. 
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eum.  §.  qui  tniurinrum.  f.  fi  quis 
eMHt.iudic.fiJ1xsuJJf4if.non  obttmp.Gxxxvt  cnim 
commodum/f  quod  alioquin  cx  vlu  e,dium  4 
autarcse  fcntimus  tale  fit,  quod  nullam  auc 
parum  molcftix  circa  pcrccptioncm  ad- 
_  fcrat,  idcmquoq;  dc  pcniionibus  quacx 

huiurod,clfl?rcfcru„tu,iUd,candr 
lud  quoddt  nntuukbm  conftitutumttl.  cft.  Sccundo  id  eumc.t  noftcr  jT.duin  fru- 

^tionts  pro  primnfcntentu.  &us  pro  cultura  &  cura  ccdcrc  commc- 

R4tiontt  contrnrufcnttntu.  morat. 

SurroT4tumf4pttn4tur4mtimintuim  locumfuf       Certumautcmcftcircalocationemf  vr-  f 

rog4tur.  ■     £■  r      bani  prardii,nonadcomultumcuracintcr- 

■Rattontm  omntm  iuru  dtpnttiontm  ctrcumfcn-    cccJcrc>vt cciam  nccin  pcrccptionc.  Qua- 

Inmtfftan  momentantum  fatlum  interccdat  4H    recumratio  fittacitalcx./.c5r^#-fcU 
vtroquodfutccfwsmuUosUbmsrtqutrat.        ^w.voluntas&menslcgis,/.  nonaubtum.C. 
Vt  fruttus  induftrialtsAtcantur ,  non  fuffittrtfitx    dclegd.cummuUcr.jj.folut.matrim.  difpofitio- 
f^Sto  noftro  nafcar.tur,  mod» u  fruchu  ttumfint    ncm  ipfius  Mgc*t,l.reguL.§.jin.  ff.  de  tur.  & 
fatlo  noftropertipipotutffct.  ftfijgnor.  itcm  amputct  atquecircumicri- 

Cdufd&ratiotU*  q**rtvfur44  tettrufruilibmci'    bat  J.itadepoftttont, t.ff  d,  aJminijl.tut.es  cur. 

fin.ff.de decret.4bord.f4c.  non  animaducrro, 
quare  hocinprarfcntia  fit  rcfpuendum.  Ec 
&  ita  pronuntiarc  oitendifV.»*.  10.  Alexan- 
&x\\mMb.confil.t.rtfionfj44."  7 Mcnoc\\. arb. 
u    An  quod  dt  penfione  vrbanipraiii  obtinut etum    qudJIMb.2.c*f.2io.n.2S.  Matth.  de  AfHich  de- 
in  mtrccdtbus,  qua a  colonk  inftruntur.  cifiNe*f>ol.44.n.6. quam  fentcntiam  fccutunt 

Dtfirentu  inter  JUqua  ciutltternlquanntur*-    nonpClicntfufcepCaedcfCnfionislocO,  quf 

Uttrncquir^ntur.  exaduerfo  vrgere  propofui. 

Sututum  dtf^cunte  mtnttoncm  f^ctens  ttum /•-        D      ^     .*  .  Jl„i„^Mrtt,:c  + 
cum  haberttnmandantt.  ,  P,nto?  cnim  «mpugnationist  impetus^ 

Doartna  Andru  iftrnu  dtfruRtbmtxftudoper'    facilc  repnmetur,  Q  mgcflcnm.intcrefle  v- 
ttptit,  trum  momentaneum  ahquod  radu,  quod 

Viddiicriminisiaterinduftrie    facilc  cxplicaripoflit,  quo  rru£tus  produ- 
fru&us,  &  natutalcs  intcrlucc-    catur ,  intcrcedat,  an  vero,quod  muitos  la- 
rccproximocapitcplanufccL-    borcs  molcftias  &  folicirudincm  facpc  rc- 
.  3»  in  his  enim  pcrccptis  &  con-    petcndarequirat.  Hiccnimobtincrcquac 
jfumtisbonqfideipoflcflbrem,  f  quatcnus  diximusdcinduftrialibusfruaibus,ibinon 
faccrepoflet,  conueniri:  iniUisnonidcm    idem  probandumeflc;  idquccuincicx  d.L 
iuriscflc.  Indc  occafionc  fumta  moxcxfi-  ^.duacquifitionemrcquirit,qusccxopcrui 
ilit  alia  quarftio :  quidiuris fic in  fruaibus»   locum  habcat,  fubiicies  cxcmplum  dc  1 1  u - 

Rrt 
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utltbmin  hacturu  diflofttionefepartntur. 
Nfl»  omntsffuSm  ciutlts  naturaltbm  adfcrtb't4Ut 
undemdifpofttioncmrccipcre. 
Yruclus  ciutlts  non  inconuenienter  mixtos^b  Ab- 
b4ttdi8ostjft. 
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Titquid  obrincatinmalfcfideipoifciTCap.f.  74? 

f^iiafftUationtomiium  tentintatur.  bcre  rcftitucrc  bonq  fidei,exftantcs,poft  li- 

^amjigmjuationebaiverba-y  frHttm.quiftrttfi  tcmcontcftatam  vniuerios.Quid  fautcm 

fotucrHnt>rttifunt.                        ^  appe}lationcomniumcontincatur, /.</«/»«» 

Senttntia  PetrtdtBtUafertiu  &  Vltramonumru.  sJ,0eM.cr  Lfinauuifi2,§.fin.ff.ewdjit.cdoccxi 

OftnioBarteli.           ,./.,/..,  videmur,dumnedu  perceptos,  liuccxftet, 

Alia  tpfimBartoliyCui  muUtfubfcrtbHnt.tnttrprt-  ^  conlumtilint>lcd  cmm  Ulospraftari 

LmotttxfUum.                     imm  dcbctc>quj  pcrapi  potucrunt;  c6Uituunc. 

Qua:  rcs  cum  iatis  manifcfta  iit,ita  lanc  nd 
pcrindc  conuenit,t|vim  hec  verbafructus, 
tqui  pcrcipi  potuerunt,rccipiant./.  enim,fi  l 
nauky62.§  fin.ff.dereivtnd.tti  Lgencrahter.ff. 
de frutijtc  L  cum feruusyi9.§.frultus.  al,  as  exor- 
dtu  legi  cstytpud  Julianum.tJ.de  legat.i.  vidcntur 
illos  rrutiusinnuere ,  quos  pctitorrckrre 
potuiflct.  L.  autcm  domum  ,  $.  Cod.  derci 
tindicat.  itcm  /.  /.  Cod.  de  petit.  herccL  illos 
kttmtUoqutabiBttioboHafidcifutttvtluupaab  fru&us  rcftitucndos  dccernitur, quos  pof- 
ipfo  domtno  babutt.  fcflbr  potuiirct  percipcre.Cynus,Petrus  dc 

An  tttulus  txtuftt  a  frutlibm  fcrtiftmdu.  Bcllapcr.&Vltramotani alii.vt illos  allcgac 

SnmtUGlofr&VUmfoMmn.  BznoU&exdtuerfoffderavindM.if.ouorix 
AibcrutyYabrtvahorumdcbatquafitonciudictu.  £  J  M  Tn 

tmfdtm  Albtriciftnmtiafrobau  &  raimet.  fentcti*tctia,l.cct  cum  ccrta diftindhone,  4 
inttdtam  l.fifundum.cJeret  vind.  fubfcribit  hic  Salyc.</  Ldomum,  n.S.  putat  in- 

Argumenti  a  centranoftnfunoniUamvimcffcyVt  tcrcflc,anagaturderructib.anrc  moiamp- 
toUat  ta  (\ux  alibt  exfrefiim  dtfmtta funt.  ccptis,an  vero,qui  poft  moram  qiiti  funt,in 

An  td  tttam  verumftt  cum dijpofitio  aluu  otiofafit .  ni$  pCtitoris  pfonam  &  induftria  ipedtanda 

eflein  illis  poflefloris.  Scdhanc  lententia 
mco  mdicio  f  codcm  loci  rcctcimpugnat  f 
Bartolus,  q,  cum</./.j.  dc lllo.qui  p  miuriam 
occupauit  alicnam  domum,  agatur,  &  qui 
violcntia  adh :  b  ui  t .  1 1  c  fcmpcr  m  mora,/.  me- 
riio.ffde  vi&viarmatm  &  alii,qui  in  cadcra 
funt  ca.utta.>tfin.ff.de  condiff.furt.  iteml.fub- 
tracl.Cdefurt.non  (ithccdiftinetio  proban- 
da,contcndcs  hanc  diflicultatc  aliomodo 


Mentcbti  dt  bacreiuditium. 
Sentcnttaaudoru. 
Coft  expltcatioin  bact 
Erroretujdm  Copt. 

Tutorem  rtgulartter  noncffe  ebltgatumnifiitltui 
tulpa. 

Idtm  tffe  in  aditnt  ncgottorumgtftorum. 

Pratcrea  m  rt  locataJotaltyVcndtta* 

Cujhdiam  rti  cum  acqutfitiontfruautm  ttibil  ba- 

berectmmune. 
Admiffa  Bartoli  interpretationt  iUaletunobabt- 


futura 

lnterprttatio  dlfifundum  tftcundum AriumPi- 

mUumyea^noua. 

Rattonts  qutbm  ftiam of  iniontm defendit. 
Expofitto  etufdem  PineUt  ptr  auftvrem  refuiiata. 
Deuuntiatmiem  ante  tontradum  infittutum  fa- 
£Ta  id  tonfequiy  vt  quufrt  mala  fidtt pofftjfore  ba- 
btatur. 

Quam  vtm  dtfiundiua  oratie  babtat. 
Nen  fuffiurt  fi  altqutd  aUegeturnifiettamidonea 
frobattopr/jlctur. 
Kocffe  rcrifimilequed  quis fiatim  feipfum  torrigat. 
Kon  omnt  dtm  ntiattent  crcdendum  efie  &  tompa- 
rata  quadamlegescumdJ.fi  fundum. 


difcutiendam ,  vt  c  u  iurc  digcftorum  habc- 
atur  ratio  frudtuum,quos  rcporrare  potuif- 
fctpetitor,  Codiccautcm  addatur 


jt   intiuiU  atfy  tnhumanum  tffe  fi quit  frtttxtu  dt-    habcndam  rationcm  illius  coromodi,quod 


nuntiationv  ab  aliofacia  fuum  tontraUum  rt 

fcmdtrtvdtt.  (fcrtftm 


iiata  fidesfuperucniejisiuretiuilinon  imftdttpra- 
N««  fritediT:  argumentum abvfucafiene adfru- 
iltti  infufenti  quafiioneettatxftntentia  PintUi 
Tofi  ienuntiattonem  veritate  utqutrert  ncgltgent. 
fro  mala  fidci  fofftffort  babetur. 


poiTeiTor  fcntire  potuiilct ,  videri  id  in  o- 
dium  tcrgiueriantis  introdu&um,  vtvcrfe- 
tur  in  arbitrio  pctentis,  quid  dciidcrare  vc* 
\\l,arg.l.quotiens.ffJe  obltgat.  tjrathonjdcm fen- 
tit  Alberic. d.Lj p  §.fru£iui nua.Balduin  hic  nu* 
j.lab.nu  7.CoftaLL<S$.  $,  infrumento.  ff.de  ion~ 
Tamam  tndutert  malam  fidcm :  vbi  arguiturfo-  dtcJ.indebtt.Duaren.C.denautic.famor.fubrw 
mnm  tmfdem  PintUt  m  titandU  auaortbm.         frric.quifru£t.fmt  reflit.  Panormx.grauis  nu.  14. 
Vcrm  tntdltclm  auJorum  ab  toiem  PmtUo  pcr-    ex^  derefiit.ffsL  Cctcrum  idcro  Bartol.  U 
fcramctutcrum.  domum  w./.cuius  opinioni  t  ibidcm  adfti-  # 

Vidcircarru&usinbonarfldei  pulantur  BaldnsmMKi.  A\exand  inaddtt.ad 
pofrefloreobtincat.  cxillis,q  Bartol.  vbiadducitlmolam.Guiliclm.Cu- 
fupra  comcmoraui ,  apparcrc  man.  Ray.&  alios  idem  probantcs,  Sichar- 
poteft.  Hic  autc intelligimus  d\isvu.4.A\cxand.d.Lcum/eruusy;o.§  fruc7usl 
diuerfamtcaufl"amcfleillius,quimalafide  numero2.  rcfcrens  idcm  fentientcs,  vtait, 
rem  obtinuit,  cum  hic  ftatuatur,ccrtum  cf-  Angelura  &  A  nton.dc  Butrio.Caftcnf./^- 
fc, malx  fidci  poITeflbre  omncs  rruftus  dc-   dcmnumtr.  4.  lafon  num.  2.  Ruin.  confiLt. 

Rrr  % 


U  8         Comment.  Petr.  Gilkenii  ad  Lib.I  II.CoA 

mtmer.  t$.  infin.  Vax'\(.tonfil.$s.numer.4$Jibj.  dii,  quod  rationc  pcrfonx  quis  fentire  6of« 

Gxzmm*t\c.decif76.num.i4 .  Bocr.efitffi.26S.  fit.fcd communis xftimationis//^r//«w^;. 

»MMr.j.  vbi  hoc  in  praxi  icruari  aiHrmat,  ff.ad  teg.^fquif.  t.pretiarerum^.ff  adleg.Fai 

audtorcs funr.intcrcflc,  an quid  pctatur ra-  cid. Quod mdc probari potcft,quod  cum c- 

nonc  induftrixpcrfonalis  an  vcro  rationc  ius  lucri,  quodcxcaufla  vicinitatis  vclop- 

xftimationis  communis.    Si  induftriam  portunitatisquisconfcqui fccopararcpo- 

i'pec*cmus,intucrinosdcberc,quidpctiror  tuiflct,nonhabeaturratiolegis  i.§.dslas. 

plus  confcqui  potuiflet,</.  /.  nauu,6i.§Jin.ff  fiji  quid  in  frtud.p4tr0n.facr.Jit ,  non  exi* 

dereivindicMemLtp.gfrutlus.f  delegat.  \£  ftimctur  illcaudicndus,  quivltracommu- 

j.Ccd.vnde  vi.cap.grauuyextr.dcrefiitffot.noja  ncm  &  diligcntis  parrisfamilias  confuctu- 

illam ,  quam  cxurcerc  potuiflet  poflcflbr,  dincm  quiddeflderct.  Dico  dtltgentu  quod 

*rgument.L}.f.adteg.Faicid.ttemt.ceterum.ffde  non  probcturticntcntiaCopi.quicumin 

retvindie.  qux  fanc  propius  vrgcre  vidctun  tracl.de fruct.tib.uit.j.cap.fi.  hanc ipfam  opi  - 

Sin  autem  communcm  xftimanoncm  fpc-  nioncm  rctuliflTct.tandcm  cap.  1  o.illos  fru- 

ttcmus.nihil  referrc,  anpcrfona  pctitoris  ftus  IB  rcftitutionc  vcnire  contcndir,quos 

vclpoflcflbrisinrucamur,&itaaccipicda/.  diligentiflimus  patcr  familias  rcferrc  po- 

d»mu.$jtU.r.C.depetit.hered.l.cuautc.^.fi ff.de  ruiflet:  idquc  dcfcnditau&oritate/.///L-. 

7  adtUdtff.-f Pctrus  Yzbcv.l.fruUiis7*-ffdere-  §.Modeflmm.ff.deadminiflrJut.  I.  quidquid.  C. 

gttbur.verfegoergoputo,  aliterremexpcdic-  dearbitrjutel.  quibuscaucrctur,  hxcvcrba 

dam  putat,  vtintcrfit,  an  iureattionis,an  illamintcrprctationcmadmittcre,vtrcfc- 

vcroofficioiudicispcranturfructus.  Sina-  ranturad  ca,  quxtutorisaurcuratorislata 

ctioms  iurc,  obtincrc,quxftatutafunr,//f  vcl  lcui  culpaminorcs  amifcrinr,vclcum 

muis62.ffdcreiv:ndc  finautcm officioiu-  poflenr,nonacquificrinr.Idem inncgorio- 

dicis,locum  habcrc  quxd.Ldonumy$.C.derei  rtim  gcftore  cucmrc  IJipupiili.  §  fin. ff.de  ne- 

%  vind.  cautafunt.  Cctcrumhancr}  lententia  got.gejf.  Hucpertinere.quod  vulgoreceptu 

rcprchcndit  Mcnochius  recuper.poff.remed.  fir.  commodarariu  in  cuftodicnda  rc  com- 

inu.419.  quod  manifcftam  diuinationcm  modata,crcditorcminc6fcruandopigno- 

prx  fcfcrar.cxftimans  cruccm  interprcti-  rc,  vcnditoremintucndarc  vcndita,con- 

bus cxd.Ldt>mum,hz&cnus fixam alio modo  duftorem  in re locata,maritum  in  dotc,fo- 

refigi  debcrc  ,vtcum dj.adiiciatur,  fru&us  ciumin  rc  communi  illam  diligcntiarra. 

pcrcepcrit,autpcrciperepotcrar,cumo-  prrftarc,  quam  diligentiflimus  paterfa- 

mni  caufla  damnicflc  rcftitucndos,  nihil  milias  curandis  &  confcruandis  rcbusad- 

quod  pugnct  cumdtff.  Lfinauu62.  ibidem  hibere folct ,  l.ftcut  certo  ,  §.  i.ff.  commod. 

conftitui,  cum  appcllationc  damni  eriam  i.cufiodiam.ff  deperic.  ejrcommod.  rei  vend.  t.Jt 

lucrum  contincatur,/./.  jf- meriio.ff.nequtd  morcs  §xondu£tor.ffJocatJ.inreb.ffde  iur.dot. 

inioc.publ.tL  proptcrcatacitciniinucr,pcti-  Scdfanccumfinpra?fcnticollcdioncgra-  1 X 

torcm  poflc  peterc ,  quod  ipfc  cmolumen-  uitcr  hallucinatum ,  inde  colligi  potcft,  q, 

ti,(irepotitusruifl"et,adfcqui  potuiflct.Scd  ccrtum  fit.tutorcmnoniradcfudaredcbc- 

lancmcc  hxc  rcfponfiorcmomnem  in  ru-  rc  circa  confcruationc  rei  pupillaris  &ac- 

ro  collocarc  vidctur.  Si  cnim  in  perfona  quifttionemcompcndii.quodindcdcccr- 

pctitoris  ratio  eius  ,  quod  lingularitcr  in-  pi  poflct ,  vt vigilantiflfmus  quifque  faccrc 

tcrfit  fithabcnda.vt  conftituuntomnesil-  tcnctur,fedfatiscflc,fiillam-jrcuramimpc- 1  * 

li  ,qui  Barrolumfequunrur.&ipfeMcno-  dar,quampatcrfamihascxbonafidc  acco* 

chius dtcf. remed.i. nu.4t7.  cum  tamcn  nus-  modarc folet././/.  atutorib ff.de  adminifir.tut. 

quam  mcntiofiat  fingularis  vtilitatis ,  cur  ejrcur.  d.  tjquidquid.C.  arbitr.  tutel.  vbi  non  de 

probabimus  conciliationcm  cadcm  labc  lcuiflimaculpa,fcdlcuitcnctur,  vt  Alberic. 

infe&am  ?  cuius  alium  Menochius  accu-  n.t.Saljc.n.t.DeciusUontra£tus,23.n.j7ff.dere~ 

fav  autficiuscommodi  ratio  habcndicft,  gul.iur.Petr.Fabcr.ibid.n.i29.BartoLt.quodNer- 

qux  caufla  eft.quod  idcmimdJ.damumAc  u4.ff.depofit.\nu.j2.  Batdus Lqtufbrtuitu.CodJe 

perfona  pofleflbris  loquente  non  adraitta-  pignoratjt8~AngtLK_yfretijn  §.acfionum,  Inflit. 

$ mus  ?  Conftituo  igitur  ample&endam f  de acl.nu.S7.  Idem  ctiam  f  euenitin  negoti-  1 5 

l.generalttertyg.num.3.ffJe  regul.  iur.  non  in-  orumgcftomm  aftionc ,  no  cnim  culpale- 

tcrcfle, ytrum  vcrba  conccpta  fint in  pcrfo-  uiflima  ibidcm  prxftatur  fcd  lcuis,  L  tutori ' 

nam  petitoris  aut  debitoris;  vrrobiq;  enim  CJenegot.  oefi.  &tbtdcm Bartot.nu.}.  Albericm 

non  habcri  rationcra  peculiari$  compen  -  tbtd.nttm.i.AUxandMtmj.DectusdicJJxontra^. 

tim 
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fturnumer.jS. Vetrus F* ber. ttum . 9 ■  Hippoljtmk  *dil.ediff.itcml.quoddiffumeff.jf.  deindtent 
Colhbus  ibtdem,verf  decimum efi.  ^retin.  d.  uddift. iteml.  cumfundus.ff.  de  leg.  commmtjf, 
§.*£Honem  numM.  SsrtfiU  au$d  Nerut.ff.de-    Menoch.  d.  remed.recuft.p0J/eJp0n.nu.4i 2. 

^//.w.^.QuainrcnonpracrcntmcVultc-       Haclcnus  de  iignihcationc  horum vcr- 

luminjuisdt/ceptationtbus forenjxap.t v.abhac  boru\Excipit-falianonminuscontroueria  *  & 

opinioncdiHidcrc  proptcr  verba  Impcra-  quxftio  ,  an fcihcettitulus  quemcxcuietsL 

toris,  Infttt.deobltg.qud  cxqutf.contr.naJc.  Sed  fruchbus  pcrcipiendts.  ht  glolla  quidcm  /. 

cum  ld  m  ccrtis  caiibus  obtincat ,  natura  Jifundum.C.deret  vindic.arg.u.i.itemhoc,  con- 

autcm  contraftus  alitcrcomparataiit ,  vt  tcndit,Bartolus  num.j.  dc  lbidcm  Bahius.i- 

rectcfcriptum  rcliqucruntibidem  Baidui.  tcmSichard.  nu.<.  quiauctorcft.itaomncs 

tium.i7.t-5\iy»ft»g.numcr.i4.  Hotoman.  in  verb.  pcne  lcntire.  lafon  d.§.fructus  nu  10.  ijp.Jf.de 

adcxactijfimam.Zaf.tn  enarrat.  eiujdem  tttul.  leg.t.  rbidicit,hancopinionemcomuncm.  ' 

nu.14.  non  animaducrto  quomodo  id  pro-  Vmot.d.c.grauu,n.7.  Bcrous n.j4.  vcrf.Jetudx 

I4  cedcre  poflit.  Scd  vt  hxc  ipfaallcgatioi"  jit  conclujio:  plurcsidcm  adftruentesrcfert 

aliquo  modo  fcrcndacflet,  itafancillum  Voxt.tn  §  Jiveroaltenam,n.6M\vi{\ng.mi  10. 
mmimc  audicndumputo,  dumargumen-    Schncid  ».7.Nicaf».tf.Zai.  tnttt.  dcrcivind. 

raabillis,quibuscommodatalocata,indo-  profitcturin  quxftioncquomodomalxfi- 

tcmvclin  depofitudatarescft.itcmaven-  dcipoffcllor  tcneatur,  omncs  gloflamfc- 

ditorc  ducic  Nam  priorcm  quidcm  ad  ex-  qui. Barthol.Socin.;»y7////j//(r»/.r»  vetb.maU 

actillimam  diligcntiam  m  re  confcruanda  fidii ,Dccius d.t.gtneratntr,7 2 .n.6 .Jf.dt reg.tur. 
tcneri,  l.tnrecommodata,tS.  conhtcor  dc  cc^    Oldcndorp.f/»//.?. act.i.fub  rubr. defrttatb.  n. 

tcris,  nifi  ccrtoscafuscxcipias,nonvidco,  ^.Huicramcn  coclulioniaducdanturilla, 
quomodo  id jpbare  pofllt,  vt  vidcrc  hcct a-    q  traduntur l.fcdftpartus.i2.Jj.quodmct.cauJf. 

pud  cundcBartoluDcciu  &ralios.Quain  rc  /./. Cod.de fid.tnjlr.ryturchaft*,Ub.to.l.qucmad- 

licct  nihil  ccrti  in  pfentia  ^pnuntiarc  iitani-  modu.C.dt agrtcoiey cenft.iib.tt.i.io.§.perbaKc. 

mus,  t?.mc  illud  quxficro.quid  cuftodia  rci  to.cumfeq.fj.qu4t in  fraud.ercd.geji futn .1.2.  C.  de 

cum  acquifitione  communchabcat,  cum  Jrnct.&lit.expcnfil.pAtrt,27.§.i.Jf.dcmitior.  in 

non fit  abfurdum ,  dunus  cum  1II0 agi ,  qui  intcgr.  rrfttt.  m  quibus  malx fidci  poflcflbr 

inconfcruandarcfencgligentcprxbuent,  hccttitulo  fubnixus lit,  tamc  nihilominus 

l.6.inprine.Jf.quodtnfraud.oiutt\\  inaugcnda,  adrcftiturionemfruduum,quos  pcrcipcre 

d.t.6.§.2. l.Ji  ftmlis,  $.j  f  deaci.emt.eyvend.  potuiflct.cft obligatus.Hincf  Albcricus d.  I  9 

Placercr ltaquc  ciufdcm  Copi  fentcntia,  fi  l fucius.ff.de  rci vtnd.n.6.  poft Cynum  fil Pc- 

dcrinitioncm  fuam  ad  ditigcntis  &  cxpcr-  trum  conftituit ,  titulum  tantum  prxiidii 

recti  patnsfamilias  rationcm  cxigerct  ,  vt  non  dcfcrrc ,  vt  cius  prxtextu  ma!x  fidci 

tunclccundumilla,  quxmoxeodtmtttui.j.  pofleflbr  horum  fructuum  prxftationcm 

kb.t.  capit.ti.  fubncctit ,  nihdintcrcflepro-  recufarcpoflit.IdcmetiampronimtiatFa- 

ponamus  intcrilla,quxpetitorautpolfcf-  bctbocnojho.  §.».7,Angcl.«.M*/>/.quamuis 

ibrconfcqui  potuiflct.  SiquistamcnBar-  illius  fcntcriaambiguitatcmhabcatjpptcr 

toh  opinioncm  ob  auctoritatcm  lllorum ,  rclationcmadgloflam,//.//////w<///«/,Z>Wd'///». 

qui  eandcm commcndant ,  non  putct  rc-  nu.$.Bcrchold.ctrcafi,j.  Wefcnbec.tji/m.tO.Lori* 

fpucndamellc  ,  non  tcndam  magnopcrc,  ot.defruct.fjrimpenfiaxiom.io.Alotin.mconfPa- 

1 6  fcd  camcn ld  admonendunvf  lcdorem  cx-  rifenf§.^.qUjoltmfuit 22.n.$o.  Vttlttitts tn  fuis 
lftimo,  traditioncmBartoli  cx  caufla  mo-  difctptfortnfc.2o.>JMtnoch.d.rtmtd.t<.nu.6o7. 
dcrationcmrecipcrc.vtnonobtineatin  il-  Copustntract.de fruct.  lib.  i2.tit.4.c.j.c\mbus  • 
loqui  abinitiobonxhdcitmt ,  lipoftcalis  mcoiudiciomelioti  caufla  fubnixis  libcn- 
cumillocontcftctur.&indciurisintcrprc-  tcradfcntior.  Probabilis  cnim  ratiofrcddi  10 
tanoncpotius,  quamcxrci  vcritatc  malx  potcft,cur,  quiiufto  initio  fuftultus,cuius 

fidci  mdxcctm  l.fcdetji,2<.§.ftante.jf.  depettt.  caufla,  quam  aliorum  fauorabilior  cflc  ib- 

he>id.dtct.l.i.C.dtpttit.htitd.l.2.Cod.dtfruct.ejr  lct,  l.clsm,6.ff  '.dt  adcjtur.vtl 'amitt ■.pojftfj.lfj  de 

lit.expenf.  Secundo,  vt  non  proccdat in  co,  cofundo,40.§fcruuttiu,cod.tit.l.2.Jf. dettt.aciuq. 

1 7  qui  f  cauilam  ab  ipib  domino  habucrit ,  vt  prt.l.illud^ojf.dcptiit.  hcred.U  poft  htc  conte- 
crcd)tovct.t.C.de  ptgnor.acj.  vbiHatdt/s,  K,sf-  ftatam  omncm  caullamj  prxftarc  coga-  * 
Ux.d.§.frucl*,l.io.jfdi'ltgat.i.n,i.c[\\o  pcrtinct  tur.  l.fecund.  (].  de  vfur.  ey  fruil.  I.  ctim  fun~ 

is.q  rccxpoftracrodomino rcftituit.aquo  dus,ji.Jf.dercbuscred.ficert.pet.  8c  nomina- 

ctiam  cauilum habcbaij.jinautem.^. fin.ff.de  tim  etiam  dc fru&ibus ,  qui pcrcipi  poflinC 
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cencatur,/  2.C.defruc7.ejr lit.exftr.fi  1.  CodJe 
pct.hered.l.7.cap.JedctJi.§.deio%$.cum  §,  to.per- 
utdt  iuncto^.4.  etufd.  Jf.eod.tt.&C  qui  iu  toriaflc 
quidcmdubitareaciurciuoincipit,/.»««<>, 
C.deadqutr.  vclamitt.poffeJJ.  non  tanicn  fcm- 
pcrvcramrci  notitiahabct ,  autiuftacauf 
ia  tcdcfendendi  ca  et , argum.d.l.+o.dr i.qui 
fcttjf  jJ.devfur.crfuctXx  clcmcnnus  cum  il- 
lo  agamus,qui  iam  ab  initio  crucntata  con- 
fcicntiam  habct,</ Laitpr*tor.§.perhanc  .io.ey 
t.patrt, 2?.§.t. ff.de  minorjn integjrejttt.   A  ccc- 

*  dunt  lcgcs  lupra dciignatac , in  quibus  fi  ius 
Ipcciale  verfari  dicamus,eoauxilii  confugi- 
mus  quoddcploratumcfle  Bartolus/.rr^- 
tiyt6.§.is  qut,num.jffdequafi.Panormttan.eap. 
r.de  confef.num.7.1^  tcol.  Luerhard.m  loco  a fpeci- 
altynttm.2.  aliiqui  do&oresre&cpronunti- 
ant.nili  id  ipium  ractone  confirmetur ,  qux 
(anc.vt  in  vnaaut  altcia  legc,  ita  profccto  o- 
mnibus  prxftari  non  potcrit.    Non  cft, 

n  quod  hictcmcrc  f  cumGlofla&  aliis  flu- 
ftucmusproptcr/.^y::<W//«»^cw.  qua  lm- 
perator  huius  pronuntiati  duritiam  miti- 
ger.&adrlncsconucnicntcs,vt  illi  putant, 
rcuocet,  vt  de  fru&ibus  pcrceptis  conueni- 
h  pollit,  quafidchis,  qui  pcrcipi  poflint. 
gratiam fecerit.  Quamuiscnimargumcn- 
tum  a  contrario  icnfuiit  fortiflimum/.  t.ff. 

ti  dctocuimaneLeftiurisi.  tamcnillanvf-vimno 
habct,  vt  quxcerta  lcgc  &  difcrtis  vcrbis 
cauta  funt  lubmoucar,  /.  de qutbus.jf.de legtb. 
item  Ifiquu  reus.fj.de  publicjud.  comparatio- 
nctactaprincipiicum  fine  vtriufquclcgis, 
itcmLcumnonJo/um.§./tfi/tuatttcmfimttt4S.C. 
debon.cjitaltb.  (icumLvcmo.  C.quttefiam.fac. 
w//.conferatur  vt  cadcm  glofht.vt  /tbens.C. 
de  co/tat. \tcm  glofia  iuris  canonici,  cap.ftgni- 
ficafii,extr.deverb.compet. itcmahz,  cap.  cupi- 
putesydeelectionJn  6.ht  §.ip ft f>cr  vtgtnttjn  verb. 
/>f/«rr,ingenucratcntur,quibusAlbericus  d. 
L  i.num.14.  Alcxand.»/w«.ii\  Socinus  num.i. 
idcm  NicoLEueihard./»/0c.*r^«»if»r4m»- 
trarfenfunum.to.  PoiTet  pro  defcnfionce- 

»  j  iufdcmfGlolTae  quisforrafle  contendcre, 
cuncdcmumhocargumcntum  ctiamcum 
antiquatione  admittcndum  eflc  ,cum  dif- 
politio  alias  omnino  orioia  fit  futura ,  vt' 
fcriptu  rcliquit  cadc  Gloft.LvaiUauffortta- 
ttyd.L  cjraiahent.diaconiJfe.C.deepiJc.  crcteric. 
quam  gloflam  fingularcm  dicuntLudouic. 
Romani»  L ficumdotcm,\tcm  Alcxand.  ab 
\mo\zibidemnum.tS.fffiiut.matrim.  qui cius 
reiteftimonium  quoqucdcnuntiatBano- 
lo ,  Baldo,FuIgolio  &  aliis,Iafon  /.  reconiun- 
mff.dc  legat.jJtu.1S1.  P  ono  dJfifundum,iu 
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intellc&a  fruftra  mcmbranas  occupatura 
cifct.quippc  qux  nihil  decidcrct,  dc  quo  a- 
pcrtc  non  conltarct.  Etfi  fortcquis  obiici- 
at  iingularem  ex  cadcmlege  dcfinitionem 
pcti,  quod  dcnuntiatio  antc  contra&ufa- 
cta  cmtorem  inmala  fidc  conftituat,  (iic- 
cedareiponlioAruPinclliaurhcnt.  \  ntfi  1+ 
tricennate,C.dcbon.maternjium.i6.ejrJtq.  cxi- 
ftimantis,id  ex  eadcm  l.nullo  modo  cuinci 
poflc ,  fed  vltra  dcnuntiationem  rcquiri,  vc 
alio  modo  mala  fidcs  arguatur,  q,  in  l.men- 
tioffiat  diuerii  modi,itcm  quod  fructus  ita 1 S 
dcmum  cogatur  reftitucrc,fiprobatufuc- 
ritillum  malafideillos  pcrccpiffcquod  ad- 
iecturi  Imperatores  non  vidcbantur,  ii  tan- 
ta  iblius  dcnuntiationis  vis  efTet.  Sccundo, 
quod  crror  iuris  non  impcdiat  prxicriptio- 
nc, arg.d.i.j.crauihen.  Tcrtio  q>  dcnuntianti 
aliqd  non  cogatur  quis  crcdcre,  / fiquu  tnfi- 
ctatueff.dep0J1t.ejr  BartoLtbtdem  Dcc.  ey  Cagnol. 
l.qnttnaltertus  42  ff.de reguLiur.  Eoer.  dectj.n^. 
num.1S2.ltltn.cap.; .numer.6.  txtr.  deprajcrtpt, 
Quarroquoddc  illarc  iittcxtus  exprcilus 
Lufimator.  C.  derefctnd. vend.xbi dcnuntia- 
tioantecotra&um  etiam  ablolutum facta, 
nonconftituitqucminmalafidc.  Quinto, 
quod  talis  crcduliras  ( vt  vocat^  iure  noftro 
improbctur.Sexro.quodfamapublicanon 
dicatur  contaminarc  alicuius  hdcm,  Batdue 
cap.vigtlanttnum.f.  deprstfcript.  Fetin.d. capit.fi 
dtligcnti>num.s.AfJuit.dectfi7S n.ti .maiorcm 
vim  &cfficaciam  habcrcpublicam  &com- 
muncm  homimim  voccm,  qurm  ucminri- 
ationc  vnius.  Si  igitur  fubtihflmi  intcrpre- 
tis  arqumcntis  moti  nihil  de  mala  fide,  quac 
cx  dcnuntiationc  colhgcnda  iit ,  dccerni 
conftituamus,  rclinqucturid ,  dcquoagi- 
mus,lcgcm,  ncotioia  fit,itaialtcminter- 
prctandam,  vtquid  noui  circafrudus  dif- 
ponat,  quod  cumiupra  minimeprobauc- 
u  cnm ,  rcs  ipfacxpofccrc  vidctur,  vt  qua  cx 
codem  Pincllo  allatafunt,  ordincdiluan- 
tur.   Initioiraqucf  conftituoncdumfra-  1* 
gilcm,  fedindignamtanrovrriacumineal' 
lcgationcm  cilc,h^c  vctba  vcl  alio  modo  id 
innuere  quodprxtcr  dcnuntiationcmad-* 
huc  alra  ratio  implendx  malae  fidcicxiga- 
tur ,  cum  lcx  apcrtc  pne  fc  ferar,prxtcxenti 
malam  alterius  fidcm  id  incumbcrc,  vt  do- 
ccat,-fvcldenutiationem,necmerer,quod  if 
diftrahendisnoncflct,ad  volcntcm  acce-  *  ' 
dcre  ad  cmrioncm,  fada  cfle ;  vcl  quod  ^p- 
bcr,  q,  alio  modo  mala  fide  cotraxit.  Verba^ 
Icgis  (unt :  Sifundkm  vtfirum  v«L  isptrdenun- 
tutmtmtdimmaitiius  vtlmtm  ad  tmmmm 

accc- 
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stetiere ,  quoddifirahentit  nonfuerit, non rrcle  tantct nocer c :  quod  fierct,fi  falfo  procura' 

u  > contn quemprecetfundttu3 tomparauii  n  ela-  torivelhcrediabaliodepofitam  rcm  relh- 

Ito  modo  malafide  contraxit,  tam futidum  ve-  tucrcr.Lcx  vcro/.  &2.f.  deeo,ptr  qucmfalt. 

firum  confittutum  probantibut,  quam  fruttut  OTf.nihil.cum  prxfentiqua:ftionecommu- 

qttos  cumfidemaU,  percepiffe fuerit  probatum,  nehabct,  cum  nihihbidcm  apcrtc  ftatua- 

aditutprafesprouincurejittuiiubebu.    Porro  tur,&fi  quisputctaliquidcertidccctni,id 

*S  non  fugit,  aut  ffugcre  dcbetomncmvcl  intelligendum  lit  dc  vana  pcrfuafionc,  & 

prima  rudimecain  iure  noftro  poncntcm,  fa&i ,  cuius  veritatem  facilc  cxplorarc po- 

difiun£Hu£orationisillamvim  clfcvtfuffi-  tuilfct.adco  vtvtriufqucdccifionis  vna  3c 

ciataltcram  vcram cfTcc^. inaltemattuit,de  cadcm  fitcaufTa.  Ibi  cnim nocct,quod  rcm 

reguUur.in4.vbiDfnmn.yatqucBocrjnaddtt.  noninueftigarit,quxaliter  fc  habebat,hic 

cap.  w.erceter.tt,extr.derefcrtpt.  vbiPanormit.  contta,quodresitacomparata  cffct,  vtfi- 

inf.notabiLbeltnut,  DeciutJmoLi.it  quiducen-  gnificabatur.  Autigiturvcrccrediditrcm 

U.$.vtrum  ff.de  reb.  dub.BartoU..McoLEuer-  alicnantis  non  eflc,8t  non  poteft  lc  cxcufa- 

hardJniot.abaiternat.num.S.i.124  ffde verb.fi-  rc.cum  fit  in  mala  hdclbontff.dcverbjignif. 

gntfvbiGloffa,  t^iiberic.  ^ictat.  Brecheut,  autdubitauitfolu&danoiplicft,q,mclius 

folteriusrjralii.   Quodcumitafit,  noncft,  rem  omncnoindagarit/y/^/tfr./j.c.ifrrf- 

quod  infcriora  ver,balcgis  nosa  vulgari  Sc  fcind.vendit. quam  in  prxienti  difccptatio- 

rcccpta  cxpofitionc  abducant,  tam  fun-  netantopcrecommcndatPinell.  planeni* 

dum  vcftrum  conftitutum  probantibus,  hilaffinitatiscumhaccontroucrfia  habet. 

quam  fru&us ,  quos  cum  mala  fidc  percc-  Enimucro  incluilc  f  atq;  inhumanii  videri  3  * 

piffe  fuerit  probarum,  aditus  prxfespro-  dcbct  poftulatufupplicantis,  qui  petitrc- 

*9  uinci.x  rcftituiiubcbit.    Expcditaf  cnim  fcindi  contra&uaic  inftiturum,  q,  foceri- 

huiusmodi  folutio  eft ,  quod  cum  non  fufH-  pfius  nuntiaffct  emtoti.ne  copararc  t,cu  cx 

ciataliquidallcgari ,  fcd  probatio  quoquc  tcxtunoncolligatur,  foccrufuifledominu 

ncccfrariafit>/J,.§./Wx'/  frobari.ff.deoMr.no-  fundi,&  fi  fuiflet,  ncmo  tamen  co  prorcxtu 

ui  nunt.  item  l.  cum  precibut.  Cod.deprobat.cir-  fa£tu  jpprium  abolc rc  potuiffct /.  cu  a  matre. 

cumfpcctc  lmpcratores  rcfcripfifTe  ccn-  cJeretvindic. 

fcndi  funt,  qui  &probationem  dominii  &  ln  cadem  caufTa  &:  fecundum  eftargu- 

malx  fideiexigunt,  huncin  fru&uum  rc-  mentu.f  vtmunus  fcil.  impofitu  fuftinctejj 

petitioncindeinfundivindicationc  :  ma-  nonpoflit  Primo,quodadfummamprav 

lam  autem  fidem  ex  denuntiationc  argui  fcriptionisjo.  annorum,fidciurcciuiliq- 

•  0  iam  antca  dcclaratum  erat :  id  additur,  f  ratur,  noninrerfit,tanmalxanbonxfidei  34 

deberc  &:  hoc  ^pbari,  ncc  vlla  in  lcgc  vcfti-  quis  C\tJ.t.C.deann.except.  item Pineilm  d.  loco. 

gium cft ,    id ,  iam    conftitutum  crat,  ».ri».Secundo,quod  nc quidcm ab  vfucapi- 

corrigcrc  voluerit ,  ncc  ctiam  iuris  noftri  onc  ad  fru&ushoc  cafu  quis  argumenrari 

prxfumtio  id  concedit.vt  ftatim  quis  id  fa-  poffit/i»  boh*,fS.§.incontrarium.ff.  deadquir. 

ciat,  /.  nonadea.ff.de  condit.  ejr  demonfir.  vbi  rer.dom.  Quo  fundamcntctaquam  tutiffi- 

GloJfcBartoL  Ca/irenjrjr  alii.  Acccdit  dcin-  mo,vtitur Tclcm  Pincllus ,  dum  crrorcm  iu- 

dc  ilIaabfurditas,quxhancintcrprctatio-  ris  ncgatqucmcxcufarcafrud~tibus,/.a.C.<& 

nem  confecuturafit.quodlexvcntivicem  refcin4Lveni.2part.atp. 4.  num.14.  Dcindefi 

obiruravidcatur,  quippequxnihiladferat  commuacm  fententiam  contra  cundcm 

atque  definiat.  contti  Lrff.  ad  municipal.Lfi  Pincllu  tucamur,  qucdintercrroreiuris&: 

quaxdo.ff.  deiegat.r.eapit.fiPapaide  frtuii.  in  fcicntiaminterfit,/.  fipererrorcm,cuJcq.t.j.tjr 

Jixto.  2Jj.de  iud.  nihiladhuctimcnducrit,tq,lc-j<; 

His  fundamentisfiadisnon  cft,quod  gesconftituatillu,cuidcnuntiatucft,<cire, 

quiscxiftimct,ilIapcrrcliquasciufdemPi-  d.Lfifundum,2Mt  faltcpofle.&deberccxplo- 

ncllimachinas  conucllipefle.Quamui$  c-  rarcvcritatc,q»facileconfcquctut,fiiIIuad 

nim fint lcges ,  qux non  omni denuntiatio-  iudiccm  vocarit,aut a vcnditorc  id  ficri  dc - 

niinnitendum  cflcdcclarcnt:  tamennon  Cidcsct  cxi.diffamari.Cdeingen.  Vltimufar-  3* 

candcm ,  quam  lcx  noftra  rationem habet,  gumentu,q>  idc  Pinclll'  rcfclli  poflc  ncgar, 

l.enim,fiinficiatui,i}.ff.defoJf.  conftituit,  dc-  Facilc  diluctur,fi  ncgemus  vcr u  effcq,  a b il- 

nuntianti  proptcrea  ftatim  effc  adhibcn-  loproconftantiaflcritur.famanoinduccrc 

dam  fidcm,  quod  quis  facilc  crcdcndo  pof-  mala  fidc.Quod  n.  fama  id  impetret,au£tor 

ficinpericulumincidcrcautalteriincogi-  cbfaxt. l.Celfut.ff.dt vfurpat.tVvfucap.nu.it. 

^  Rrr  4 
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